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Mem. — 

It  is  requested  that  the  accompanying  Report  may  he  substituted  for  that 
issued  on  the  24th  August  1894. 
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Land  Acts  (Ireland). 


Ordered,— [Monday,  1 6th  April  1894]  That  a Select  Committee  be  appointed  to  inquire  into 
and  report  upon  the  principled  and  practice  of  the  Irish  Land  Commissioners  and  County  Court 
Judges  in  carrying  out  the  Fair  Rent  and  Free  Sale  provisions  of  the  Land  Acts  of  1870,  1881, 
and  1887,  and  of  the  Redemption  of  Rent  Act  of  1891,  and  to  suggest  such  improvements  in  Law  or 
Practice  as  they  may  deem  to  be  desirable. 


Ordered, — [ Tuesday , 24  th  April  1894]  : — That  the  Committee  on  Land  Acts  (Ireland)  consist 
of  Seventeen  Members.  y. O 

Committee  nominated  of — 

Mr.  Brodrick. 

Mr.  Carson. 

Mr.  Clancy. 

Mr.  Dillon. 

Mr.  Hayes  Fisher. 

Mr.  Fuller. 

Mr.  T.  M.  Healy. 

Mr.  W.  Kenny. 

Mr.  Leese. 

That  the  Committee  have  power  to  send  for  Persons,  Papers,  and  Records. 

That  Five  be  the  Quorum  of  the  Committee. 

[Thursday,  3rd  May  1894]  New  Writ  for  Dumfries  District  of  Burghs,  in  the  room  of 
Robert  Thrcshie  Reid,  Esq.,  Q.C.,  Her  Majesty’s  Solicitor  General. 

Ordered,— [Wednesday,  23 rd  May  1894] That  the  Select  Committee  on  Land  Acts 
(Ireland)  do  consist  of  Seventeen  Members. 

That  Mr.  Solicitor  General  be  added  to  the  Committee. 


Mr.  Macartney. 
Mr.  M‘  Car  tan. 

Mr.  John  Morley. 
Mr.  Robert  Reid. 
Mr.  T.  W.  Russell. 
Mr.  Sexton. 
Colonel  W aring. 
Mr.  Wharton. 
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REPORT. 


THE  SELECT  COMMITTEE  appointed  to  inquire  into  and  report  upon  the 
Principles  and  Practice  of  the  Irish  Land  Commissioners  and  County  Court 
Judges  in  carrying  out  the  Fair  Rent  and  Free  Sale  Provisions  of  the  Land  Acts 
of  1870,  1881,  and  1887,  and  of  the  Redemption  of  Rent  Act  of  1891,  and  to 
suggest  such  Improvements  in  Law  or  Practice  as  they  may  deem  to:  be 
desirable  -Have  agreed  to  the  following  REPORT  : — 

No  Select  Committee  of  this  House  has  previously  inquired  into  the  working  of 
the  Irish  Land.  Acts.  A Committee  of  the  House  of  Lords  in  1882-83  met  to  consider 
the  working  of  the  Land  Act  of  1881,  and  a Royal  Commission  was  appointed  in  1887  to 
examine  into  the  Irish  Land  system,  and  much  evidence  was  taken  by  both  bodies.  Your 
Committee,  however,  sat  under  more  narrow  terms  of  reference,  and  accordingly  devoted 
its  entire  time,  except  the  last  three  sittings,  to  hearing  purely  official  witnesses.  At  the  character  of 
last  three  sittings  certain  evidence  was  received  on  behalf  of  the  Irish  landlords,  but,  with  Evutonce. 
this  exception,  no  oilier  than  official  evidence  has  been  taken.  No  witness  on  behalf  of 
the  tenants  was . therefore  heard,  as  your  Committee  considered  it  expedient,  instead  of 
investigating  allegations  of  individual  grievance,  whether  on  the  part  of  tenants  or  owners, 
to  obtain  a general  view  of  the  principles  and  practice,  decisions  and  procedure,  from 
the  examination  of  the  Judges  and  officials  who  administer  the  Irish  Land  Acts. 

A small  group  of  witnesses  on  either  side  could  not  have  materially  widened  the  basis 
for  trustworthy  conclusions.  To  have  gone  beyond  a small  group,  would  have  been  to 
involve  your  Committee  in  an  inquiry  hardly  less  in  scope  and  magnitude  than  the 
Devon,  the  Cowper,  or  the  Bessborough  Commissions,  and  could  have  added  little  new 
light  to  the  testimony  of  those  who  are  concerned  in  giving  to  the  administration  of  the 
Land  Acts  the  operative  form  upon  which  the  Committee  was  appointed  to  report. 

Land  Tenure  in  Ireland  rests  upon  four  principal  Acts,  those  of  1860,  1870,  1881, 
and  1887.  With  the  Act  of  1860  your  Committee  was  not  concerned.  It  regulates 
the  relation  of  landlord  and  tenant  on  the  basis  of  contract,  and  cannot  be  said  to  invest 
the  status  of  the  tenant  with  any  legal  privileges. 

The  Act  of  1870,  broadly  speaking,  seeks  to  protect  the  tenant’s  interest  in  Ulster  The  act  of 
by  legalising  the  Ulster  custom,  and  elsewhere  in  Ireland  by  enabling  the  tenant  (except 
in  certain  excluded  cases),  if  evicted  capriciously,  to  sue  his  landlord  for  compensation 
for  disturbance  according  to  a certain  statutory  scale  limited  in  amount.,  and,  on  quitting 
his  holding,  whether  voluntarily  or  as  the  result  of  eviction,  to  sue  for  the  unexhausted 
value  of  certain  limited  classes  of  improvements.  This  Act  is  no  longer  much  resorted 
to  since  the  passing  of  the  Land  Act  of  1881,  which  gave  durability  of  tenure  to  the 
tenant  so  long  as  his  rent  is  paid,  and  enabled  him  to  apply  to  the  Court  to  fix  his  rent 
every  15  years.  The  Act  of  1870,  however,  by  its  terms,  powerfully  affects  the  Act  of  Effects  upon; 
1881,  because  its  definitions  are  incorporated  therein,  and  the  far-reaching  decision  of  Actofissi. 
Adams  v.  Dunseath  turned  on  this  incorporation  of  definitions.  The  Act  of  1870  included  10  l09' 

in  its  general  scope  all  holdings  of  an  agricultural  or  pastoral  character,  but  the  clause 
in  it  which  did  most  to  protect  the  tenant’s  tenure,  namely,  that  granting  compensation 
for  disturbance  in  the  case  of  capricious  eviction,  was  much  more  limited,  there  being  a 
series  of  exclusions  from  it  whereby  certain  classes  of  holdings,  such  as  town  parks, 
demesne  lands,  grazing  lettings,  and  others  which  will  be  afterwards  more  fully  referred 
to,  were  excepted  from  its  provisions.  These  exclusions  vvere  re-enacted  as  regards 
the  tenure  clauses  of  the  Act  of  1881,  and  the  time  of  your  Committee  was  largely 
occupied  in  considering  the  effect  of  the  decisions  of  the  Courts  on  these  exclusions,  as 
well  as  on  the  question  of  tenants’  improvements.  Before  discussing,  however,  these 
•important  subjects,  it  will  be  convenient  to  survey  the  course  of  administration  and 
procedure. 
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Fair  Rent  Provisions:  Extent  of  Operations. 

The  number  of  agricultural  holdings  in  Ireland  was  stated  in  the  census  of  1891 
to  be  486,865.  The  total  number  of  holdings  in  Ireland,  extracted  from  the  agricultural 
statistics,  was  set  down  in  a recent  Parliamentary  Paper  at  552,349.  Either  of  these 
totals  would,  no  doubt,  include  some  30,000  holdings  purchased  by  the  occupying  tenants 
under  the  provisions  of  the  several  statutes  passed  from  1869  to  1891. 

The  total  number  of  fair-rent  applications  disposed  of,  by  tlie  Land  Commission,  by 
t the  County  Courts  and  by  agreement,  from  the  passing  of  the  Act  of  1881  to  the  31st  of 
March  last,  was  354,890.  The  number  of  these  cases  “ struck  out,”  “withdrawn,”  or 
“dismissed,”  was  60,236,  of  which  about  8,000  were  dismissed  for  various  causes,  but 
usually  because  the  applicant  was  held  to  be  without,  the  requisite  legal  status,  or  the 
holding  was  declared  to  be  excluded  from  the  operation  of  the  provisions  relating  to  fair 
rent.  The  remainder  of  these  60,236  cases  were  either  struck  out  or  withdrawn.  In  the 
former  class  of  cases  the  applicant  did  not  appear  when  the  case  was  called  ; in  the  latter, 
he  intimated  that  he  would  not  proceed. 

Deducting  the  60,236  cases  “ struck  out,”  “ withdrawn,”  or  “ dismissed,”  from  the 
gross  total  of  applications,  354,890,  we  find  the  total  number  of  fair  rents  fixed  to  be 
294,654.  Of  these,  157,178  were  fixed  by  the  Land  Commission  Courts,  15,537  by  the 
County  Courts,  121,902  by  agreements  between  the  landlord  and  the  tenant  lodged  with 
the  Land  Commission  or  the  County  Courts,  and  only  37  by  arbitration  under  Section 
40  of  the  Act  of  1881. 

It  is  worthy  of  notice  that  in  these  37  cases  in  which  rents  have  been  fixed  by 
arbitration,  the  average  reduction  was  30'7  per  cent.,  or  one-half  higher  than  the  average 
reduction  on  the  total  rental  dealt  with  by  the  Courts  and  by  agreements,  which  was 
20-8  per  cent.  Rut  the  fact  that  aibitration  has  been  resorted  to  in  only  37  cases,  not  one 
of  which  occurred  within  the  last  four  years,  proves  that  Section  40  of  the  Act  has  been 
practically  inoperative. 

i In  this  connection  it  may  also  be  observed  that,  under  Section  10  of  the  Act,  only 
133  judicial  leases  have  been  executed,  and,  under  Sections  11  and  12,  no  more  than  36 
fixed  tenancies  have  been  created. 

y Of  the  cases,  157,178  in  number,  in  which  fair  rents  have  been  fixed  by  the  Land 
Commission,  4,129  were  fixed  on  consent  directly  by  the  Chief  Commission,  and  of  these 
363  were  yearly  tenancies,  2,367  leasehold  tenancies,  8 under  the  Redemption  of  Pent 
Act,  1891,  and  1,391  in  which  rents  were  fixed  on  the  reports  of  valuers  appointed  oh 
the  application  of  the  parties.  The  number  of  rents  fixed  by  Sub-Commissioners  was 
1 53,049,  of  which  132,111  were  yearly  tenancies,  20,639  leasehold  tenancies,  and  299 
Redemption  of  Pent  Act  cases. 

The  average  reductions  granted  were  as  follows ; — 

On  reports  of  valuers,  19-9  per  cent. 

By  Chief  Commission  and  Sub-Commission  taken  together : for  yearly  tenancies, 
2T2  per  cent.;  for  leasehold  tenancies,  24’7  per  cent.,  and  in  cases  under 
the  Redemption  of  Rent  Act,  1891,  25  per  cent, 
if.  The  number  of  originating  notices  lodged  with  the  County  Courts  was  34,453;  but, 
under  the  power  given  by  Section  37,  Sub-section  4,  of  the  Act  of  1881,  authorising 
the  Land  Commission,  on  the  application  of  any  party  to  proceedings  in  the  County 
Courts,  to  transfer  such  proceedings  from  the  County  Court  to  the  Land  Commission, 
no  fewer  than  10,374  of  the  34,453  cases  initiated  in  the  County  Courts  were 
transferred  to  the  Sub-Commissions.  The  originating  notice  was  usually  lodged  by 
the  tenant  ; the  application  to  transfer  the  proceedings  w'as  usually  made  by  the 
landlord. 

The  transfer  to  the  Sub-Commission  of  10,374,  out  of  the  34,453  originating 
notices  lodged  with  the  County  Courts,  left  24,079  cases  to  be  disposed  of  by  those 
tribunals.  Of  this  total,  rents  were  fixed  in  15,537  cases  ; 13,585  being  yearly  tenancies 
and  1,952  leasehold  tenancies.  The  average  reduction  of  rent  for  the  yearly  tenancies 
was  23-4,  or  2 2 more  than  the  corresponding  reduction  (2T2)  given  by  the  Land 
Commission  Courts.  The  average  reduction  for  leasehold  tenancies  was  30,  being  3 per 
cent.  more,  than  the  corresponding  reduction  (24-7)  in  the  Courts  of  the  Land  Commission. 
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Appeals  to  the  Land  Commission  against  the  decisions  of  the  County  Courts  were  lodged 
in  4,097  of  the  15,537  cases;  and  of  these,  1,515  "ere  withdrawn  and  2,192  have  been 
heard.  The  result  of  these  appeals  was  an  average  increase  of  3'1  per  cent,  in  the  rents  as 
lixed  by  the  judgments  of  the  County  Courts. 

Deducting  from  24,079  cases  left  to  be  disposed  of  by  the  County  Courts,  15,537  in 
which  rents  were  fixed  by  those  tribunals,  there  remain  to  be  accounted  for  8,542 
cases. 

Of  these.  3,413  are  said  to  have  been  “dismissed,  struck  out,  or  withdrawn,”  leaving  Cnse* 
undisposed  of  5,129.  Tt  appears,  however,  from  a return  furnished  bv  the  Lord  und,8P°8ed0- 
Chancellor  to  the  Land  Commission,  that  the  real  number  undisposed  of  is  only  214,  and 
the  difference  is  due  to  the  failure  of  the  Clerks  of  the  Peace  to  discharge  the  duty  laid 
upon  them  to  furnish  the  Land  Commission  with  certified  copies  of  all  orders  made  in 
fair-rent  cases  by  the  County  Court  Judges;  Your  Committee  trust  that  these  orders 
will  be  furnished,  and  that  in  'future  this  duty  will  be  properly  discharged. 

Of  the  cases,  121,902  in  number,  in  which  rents  were  fixed  by  agreements  between  by 

landlords  and  tenants,  114,724  were  fixed  by  agreements  lodged  with  the  Land  a«veemea- 
Commission,  and  7,178  by  agreements  lodged  ^ith  the  County  Courts.  The  particulars 
of  these  agreements  supplied  in  the  annual  reports  of  the  Land  Commission  do  not 
distinguish,  as  in  the  case  of  rents  fixed  by  the  Courts,  between  yearly  and  other 
tenancies. 

It  is  shown,  however,  that  the  average  reduction  in  the  former  rents  made  by  Average 
agreements  lodged  with  the  Land  Commission  has  been  177,  as  against  21  2 for  r8duction- 
yearly  tenancies,  247  for  leasehold  tenancies,  and  25'0  under  the  Redemption  of  Rent 
Act  in  cases  decided  by  the  Chief  Commission  and  Sub-Commissions;  and  19-9  in  cases 
in  which  rents  were  fixed  on  the  reports  of  valuers  appointed  upon  the  applications  of  the 
parties.  The  average  reduction  made  by  agreements  lodged  with  the  County  Courts 
was  17*2,  as  compared  with  23‘4  for  yearly  tenancies,  and  277  for  leasehold  tenancies  in 
cases  heard  and  determined  by  the  County  Courts. 

There  is  to  be  observed  a still  more  remarkable  difference  between  the  reductions  Rentaby^ 
made  in  rents  fixed  by  agreement  and  those  settled  by  arbitration.  As  we  have  noted,  Arbltratun- 
the  average  reduction  made  by  agreements  lodged  with  the  Land  Commission  was 
177,  and  with  the  County  Courts  17-2,  but  the  average  reduction  was  no  less  than 
277  in  cases  of  rents  determined  by  arbitration.  By  far  the  greater  number  of  the 
121,902  agreements  were  made  between  1881  and  1885,  when  the  reductions  in  the 
Courts  were  much  smaller  than  in  subsequent  years  and  down  to  the  present  time.  The 
agreements  lodged — 

In  the  year  to  August  1882  were  12,485  ; 

In  the  year  to  August  1883  were  36,005  ; 

In  the  year  to  August  1884  were  24,094  ; 

In  the  year  to  August  1885  were  11,656; 

making  for  the  first  four  years  a total  of  84,240,  or  more  than  two-thirds  of  the  whole 
number  of  agreements. 

The  evidence  given  before  your  Committee  as  to  the  course  of  prices  and  the  cost 
of  production,  proves  that  the  rents  fixed  by  the  Courts  between  1881  and  1885  have  been 
since  1886,  and  are  at  the  present  time,  materially  excessive.  This  observation  is 
applicable  in  a still  stronger  degree  to  the  agreements  made  before  1886,  because 
the  reductions  secured  were  more  limited  in  amount,  as  we  have  already  shown, 
than  those  obtained  within  the  same  period  from  the  Courts. 

Your  Committee  beg  to  direct  attention  to  a Paper  handed  in  by  Mr.  W.  F.  Bailey,  ^"^]eV 
Legal  Assistant  Land  Commissioner.  It  furnishes  examples  of  50  cases  in  bis  district  Agreements, 
in  which  agreements  had  been  made  between  landlords  and  tenants,  within  the  period  1882_78- 
from  1882  to  1887,  but  the  agreements  not  having  been  filed,  as  required  by  rule,  were 
not  binding  between  the  parties,  and  the  tenants  came  into  Court  to  have  fair  rents 
fixed  in  1893  and  1894.  The  result  demands  particular  attention.  The  old  rents 
in  the  50  cases  had  amounted  to  7901.  The  reductions  made  by  agreement  amounted 
to  142/.,  leaving  the  rents  as  agreed  upon  648/.  When  the  tenants  came  into 
Court  the  648/.  was  further  reduced  by  168/.,  bringing  down  the  judicial  rents  to  480/. 

Thus,  after  an  average  reduction  of  18  per  cent,  had  been  made  by  the  agreements, 
a further  reduction  of  20  per  cent,  was  ordered  by  the  Court.  A similar  Paper  handed 
in  by  Mr.  Lawrence  Doyle,  another  of  the  Legal  Assistant  Commissioners,  and  printed 
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in  the  same  Appendix,  shows  a similar  result.  It  was  only  owing  to  the  omission  to  file 
these  agreements,  that  the  Court  was  able  to  intervene. 

The  decisions  of  Sub-Commissions  in  fair  rent  cases  are  subject  to  re-hearing  by  the 
Land  Commission  upon  the  application  of  either  of  the  parties ; and  in  like  manner  an 
appeal  may  be  taken  to  the  Land  Commission  from  a fair  rent  decision  of  a County  Court. 
The  rents  fixed  by  the  Sub -Commissions  to  the  31st  of  March  last  were  153,049;  the 
applications  for  re-hearing  numbered  38,524,  of  which  17,784  were  withdrawn,  and 
19,655  have  been  heard  by  the  Land  Commission.  As  already  noted,  the  decisions  of 
the  County  Courts  were  15,537  ; the  appeals,  4,097  ; the  appeals  withdrawn,  1,515  ; and 
the  appeals  beard,  2,192- 

Thus  it  will  be  seen  that  168,586  cases  were  decided  by  the  subordinate  courts  ; the 
appeals  and  applications  for  rehearings  were  42,621  ; and  of  these  19,299,  or  nearly  one- 
half,  weie  withdrawn,  and  21,847  went  to  judgment. 

The  rents  fixed  by  the  Sub-Commissions  in  the  19,655  cases  subjected  to  re-heiring 
amount-d  to  431,398/. ; the  net  result  of  the  re-hearings  was  to  increase  this  amount 
by  1,282/.,  or  only  0'2  per  cent.  In  the  2,192  cases  brought  up  from  the  County 
Courts,  the  rents  fixed  by  those  Courts  amounted  to  35,473/. ; this  amount  was  increased 
on  appeal  by  1,101/.,  or  3'  1 per  cent.  The  gross  amount  of  rental  dealt  with  by  re-hearing 
or  appeal  was  not  affected,  it  will  be  observed,  to  any  material  extent.  In  a number 
of  cases,  relatively  minute,  substantial  increases  or  reductions  were  made,  but  the 
general  result  has  been  to  confirm  the  rent  as  fixed  by  the  Court  below,  to  add  a small 
percentage  to  that  rent,  or  to  subtract  a small  percentage  from  it. 

The  system  of  re-bearing  on  all  questions  of  value  is  one  of  the  causes  which,  in 
our  opinion,  deter  tenants  from  making  application  to  have  fair  rents  fixed.  It  entails 
grievous  delays,  it  protracts  uncertainty;  it  imposes  heavy  costs,  oppressive  to  a bumble 
class  of  suitors ; it  necessitates  expenditure  out  of  all  proportion  to  the  practical 
result.  The  21,847  re-hearings  and  appeals,  the  effect  of  which  was  to  add  but 
2,383/.  to  466,871/.  of  rental,  as  fixed  by  the  Courts  below,  must  have  cost  the 
parties  at  least  250,000/.,  and  this  vast  expenditure  was  incurred,  in  the  case 
of  nine-tenths  of  the  cases  (those  from  the  Sub-Commissions),  in  order  to  subject 
the  decision  of  a Court,  two  of  the  three  members  of  which  are  agricultural  experts, 
who  themselves  inspect  the  holding,  to  be  reviewed  by  another  Court,  no  member  of 
which  inspects  the  bolding,  and  no  member  of  which  need  be  an  agricultural  expert, 
although  the  question  to  be  determined  is  one  of  the  value  of  land. 

Your  Committee  would  recommend  that,  in  any  case  in  which  the  parties  so 
desire,  a holding  should  be  inspected  by  one  or  two  valuers,  in  advance  of  the  hearing  of 
the  case  by  the  Sub-Commission.  If  this  valuation  be  accepted  by  the  parties,  it  should 
be  fixed  as  the  fair  rent  for  the  statutory  term.  If  either  party  declines  to  accept  the 
valuation,  the  case  would  then  be  heard  by  the  Sub-Commission  in  the  ordinary  course, 
and  in  this  event  such  hearing  would  serve  as  an  appeal.  But  your  Committee  are  of 
opinion,  upon  the  facts  before  them,  that  where  the  valuation  of  a holding  does  not 
exceed  20/.,  and  where  the  Judgment  of  the  Sub-Commission  on  questions  of  value  is 
unanimous,  there  should  lie  no  rehearing  by  the  Land  Commission  on  any  question  of 
value. 

Fair  Rents:  How  Fixed. 

The  gross  amount  of  rental  dealt  with  under  all  the  fair-rent  provisions  of  the 
several  Acts  since  the  passing  of  the  Act  of  1881,  is  6,140,602/. ; and  the  Land  Com- 
mission report  that,  this  total  has  been  reduced  under  these  provisions  by  1,2/9,475/.,  or 
20-8  per  cent. 

It  is  believed  that  agricultural  rents  in  England,  where  the  tenant  generally  makes 
no  improvements,  and  possesses  no  legal  property  in  the  holding,  have  undergone  much 
heavier  reductions  within  the  same  period,  by  voluntary  action  of  the  landlords. 

The  Act  of  1881,  in  directing  that  the  Court,  on  the  application  of  the  tenant 
of  a holding,  or  of  the  landlord,  or  both,  might  determine  “the  fair  rent  to  be  paid  by 
“ such  tenant  to  the  landlord  for  the  holding,”  laid  down  no  principle,  or  rule,  or  method 
(if  valuation,  to  guide  the  Court  in  fixing  the  amount  of  the  rent.  The  oniy  instructions 
bearing  upon  this  fundamental  matter  in  any  definite  sense,  are  set  forth  in  Section  8 
of  the  Act,  and  they  direct  the  Court,  (l)  to  “ have  regard  to  the  interest  of  the 

“ landlord 
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“ landlord  and  tenant  respectively,”  and,  (2)  that  no  rent  is  to  be  allowed  or  made  sections. 

“ payable”  in  respect  of  improvements  made  by  the  tenant,  and  lor  which  he  had  not  sub^Mtion a 
been  paid  or  otherwise  compensated  by  the  landlord. 

No  subsequent  Statute  has  touched  the  subject  of  the  principle  of  a fair  rent  No  flxed 
mode  of  valuation  has  been  prescribed  either  bv  Parliament  or  otherwise,  and  it  appears  principle  or 
that  the  interest  of  the  tenant,  to  which  the  Court  is  to  have  regard  in  fixing  the 
amount  of  the  rent,  has  never  been  made  the  subject  of  a direct  judicial  pronouncement,  10220. 
either  by  the  Court  of  Appeal  or  by  the  Land  Commission,  or  even  by  any  County  or 
Sub-Commission  Court.  Consequently,  of  necessity,  each  individual  administrator  acts 
absolutely  according  to  his  own  opinion  of  what  may  have  been  intended,  and  there  is 
neither  a common  understanding  of  the  law,  nor  anything  approaching  to  uniformity  in 
praciice. 

Whilst  “the  interest  of  the  tenant”  still  continues  undefined,  the  direction  that  interest  of  th«. 
“ no  rent  is  to  be  allowed  or  made  payable  in  respect  of  the  tenant’s  improvements,”  defined."0 
was  subjected  to  judicial  interpretation  soon  after  the  passing  of  the  Act.  The  Land  ^Gibbon, 
Commission  interpreted  the  direction  to  mean,  that  ali  letting  value  resulting  from  the  3315  427. 
tenant’s  improvements  was  to  be  excluded  from  consideration  in  fixing  the  fair  rent,  but  i™2^774- 
the  Court  of  Appeal  (in  Adams  v.  Dunseath,  referred  to  more  particularly  in  another  785-828.4036. 
part  of  this  Report)  held,  by  a majority  of  the  judges,  that  the  direction  of  the  Act  not  10206- 
to  allow  any  rent  in  respect  of  the  tenant’s  improvements,  must,  be  taken  to  mean, 
not  what  the  language  of  the  Act  conveys  to  the  ordinary  mind,  but  something  different  Adams B. 
and  much  more  complex — namely;  that  the  tenant  is  entitled  to  an  annual  perci ntage  D""seatb-- 
of  indefinite  amount  on  his  outlay  in  making  the  improvement;  but  that  any  remainder 
of  letting  value  due  to  his  improvement,  after  the  percentage  on  outlay  has  been  allowed 
to  him,  is  to  be  divided  between  him  and  the  landlord,  according  to  the  judicial  discretion 
of  the  Land  Commission,  having  regard  to  the  interest  of  the  landlord  and  the  tenant 
respectively. 

This  remarkable  judgment,  reversing  the  law  as  laid  down  by  the  Land  Com-  Rulings  in 
mission  in  the  same  case,  and  formulating  a complicated  rule  of  law  on  apportionment  of 

the  value  of  the  tenant’s  improvements,— which,  according  to  the  apparent  meaning  of  ^Appendix. 

the  words  of  the  Act,  was  not  to  be  apportioned,  — at  the  same  time  presented  two  con- 
clusions so  clearly,  as  to  render  it.  difficult  to  realise  that  their  meaning  could  be  mistaken. 

The  tenant  was  to  have  the  allowance  upon  his  outlay,  but  so  far  from  being  lin  -d  by 
the  judgment  to  this  allowance,  he  was  declared  entitled  to  a share  of  any  remainder 
of  letting  value  resulting  from  his  outlay.  And  his  right  to  the  additional  share  was  10209. 
declared  to  be  attributable  to  the  legal  interest  of  the  tenant  in  the  holding,  apart 
from  his  improvements. 

This  judgment,  delivered  in  1882,  has  been  the  law  since  then,  and  is  now  the  law,  N„t  followed 
and  during  the  interim  of  12  years  has  been  binding  upon  all  administrators  of  the  '•* rfub- 
Land  Acts.  But  your  Committee  have  learned  with  extreme  surprise,  from  a majority  of  Co""n,8Sion,' 
the  official  witnesses,  including  the  three  legal  Assistant  Commissioners  who  were  usl  2884. 
examined,  Mr.  Bailey,  b.l  , Mr.  Doyle,  b.l.,  and  Mr.  Greer,  also  two  lay  Assistant  8005'- 
Commissioners,  as  well  as  the  County  Court  Judge  of  Kerry,  and  Mr.  Heard,  a County  isn'my 
Court  valuer,  that  the  practice  is  to  give  to  the  landlord,  after  allowing  the  tenant  a 
percentage  on  his  outlay,  any  remainder  of  letting  value  due  to  the  tenant’s  improve-  JiaiiS 
ments  in  the  soil.  As  to  the  interest  of  the  tenant,  which*  according  to  the  Court  1!,83‘ 
of  Appeal,  entitles  him  to  a further  share  in  the  value  of  his  improvements  beyond  the 
mere  interest  on  his  outlay,  the  evidence  of  these  witnesses  is  plainly  to  the  effect,  that 
what  they  understand  by  the  interest  of  the  tenant  is  simply  a right  to  the  percentage 
on  his  outlay  upon  improvements.  This  conclusion  is  confirmed  by  their  testimony 
that  they  fix  a fair  rent  to  be  paid  by  the  present  tenant,  at  what  a solvent  tenant 
desiring  to  become  a tenant  of  the  holding  could  fairly  pay  from  year  to  year. 

That  is  to  say,  they  fix  the  rent  at  what  might  be  paid  by  a person  having  no  interest  in 
the  holding,  and  take  no  account  in  measuring  the  fair  rent  of  the  present  tenant’s 
statutory  interest. 

The  County  Court  J udge  of  Cork,  examined  at  the  close  of  the  Inquiry,  gave  evidence  11470. 
on  this  question,  which  shows  a practice  on  his  part  different  from  that  which  had  9977- 
been  given  by  his  own  Court  valuer,  and  by  the  County  Court  Judge  of  Kerry.  Two  colai-a  actions, 
or  three  lay  Assistant  Commissioners  gave  evidence  that  they  allowed  the  tenant  a- share 
in  the  value  of  improvements  in  the  soil  beyond  the  interest  on  his  outlay,  and  also  that  ) 
they  allow  for  the  occupation  interest  in  fixing  the  amount  of  the  fair  rent.  > But  these 
0.122.  a 4 are 
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are  Questions  of  law  as  well  as  of  value.  The  legal  Assistant  Commissioners,  according 
to  the  evidence,  lay  down  the  law  in  their  several  courts.  Your  Committee  examined 
three  of  the  four  legal  Assistant  Commissioners,  and  they  agreed  that  the  practice  is  to 
give  the  tenant,  in  respect  of  his  improvements  in  the  soil,  a percentage  on  his  outlay,  and 
nothing  more,  and  to  fix  the  fair  rent,  without  taking  into  account,  his  occupation  interest. 
Your  Committee  are  quite  unable  to  understand,  and  no  witness  has  attempted  to  explain, 
how  it  was  possible  for  some  Assistant  Commissioners  to  give  only  the  percentage  on 
outlay,  and  not  to  allow  for  the  occupation  interest  in  the  rent ; whilst  others,  in  the  same 
couris  gave  a share  beyond  the  percentage  and  allowed  for  the  occupation  interest;  ancl 
how  this  contrariety  of  practice  could  continue  for  twelve  years,  without  any  dissent 
between  the  legal  Assistant  Commissioners  valuing  in  such  different  modes,  without  any 
rulin''  of  the  law  by  the  Assistant  Commissioners,  without  any  evidence  or  argument  in 
the  Courts  or  any  of  them,  and  without  a solitary  appeal  on  the  subject  out  ot  over 
40,000  appeals  lodged  with  the  Land  Commission. 

Your  Committee  can  come  to  no  other  conclusion  than  that  the  general  practice  of 
the  Sub-Commission  Courts  has  been,  and  is,  to  deny  to  the  tenant  that  share  in  the 
value  of  his  improvements,  to  which  the  Court  of  Appeal,  in  Adams  y.  Dunseath, 
declared  him  to  be  entitled,  and  to  leave  out  of  account,  in  fixing  the  fair  rent,  that 
interest  of  the  tenant  to  which  the  Statute  expressly  directed  the  Courts  to  have  regard, 
and  the  operative  force  of  which  the  Court  of  Appeal  explicitly  affirmed. 

The  Judicial  Commissioner,  Mr.  Justice  Bewley,  on  being  examined,  towards 
the  conclusion  of  the  inquiry,  when  the  contradictions  in  the  evidence  of  the  Assistant 
Commissioners  had  challenged  explanation,  informed  your  Committee  that  the  Land 
Commission  do  not  instruct  the  Assistant  Commissioners,  and  do  not  consider  that  it  is 
their  function,  or  that  they  have  any  right,  to  instruct  the  Assistant  Commissioners  in 
the  discharge  of  their  duty.  It  is  evident,  however,  in  the  state  of  facts  disclosed, 
that  effectual  measures  must  be  adopted  without  delay  to  secure  both  the  observance 
of  the  law,  and  intelligent  uniformity  of  practice.  The  learned  Judge  explained  that 
the  practice  in  his  Court  is  to  allow  the  tenant  only  the  percentage  on  outlay  m respect  ot 
his  improvements;  but  that  his  occupation  right  is  taken  into  account  m fixing  the 
fair  rent,  and  that  by  this  means  the  tenant  receives  his  due  share  of  the  remainder 
of  the  value  of  his  improvements,  as  part  of  his  general  interest  in  the  holding. 

Mr.  Justice  Bewley  held  that  this  is  in  accord  with  t lie  judgment  m Adams  v.  Dunseath, 
and  lie  produced  a correspondence  between  himself  and  Lord  Justice  FitzGibbon,  in  wmch 
the  Lord  Justice  appeared  to  convey  a general  assent  to  Mr.  Justice  Bewley  s proposition. 
Your  Committee  have  learned  that  the  Court  valuers  of  the  Land  Commission  are  not 
instructed  to  act  in  the  particular  mode  described  by  Mr.  Justice  Bewley..  His  colleague, 
Mr.  Commissioner  FitzGerald,  Q.C.,  examined  at  the  opening  of  the  sittings  ot  your 
Committee,  gave  an  account  of  the  method  of  fixing  fair  rents,  but  made  no  reference  to  the 
occupation  right.  Assuming  that,  the  Land  Commission  Court  taxes  this  right  into 
account  in  reduction  of  the  rent,  and  that  the  Sub-Co. ..mission  Courts,  as  testified  by  their 
legal  chairmen,  fixed  the  rents  without  deduction  in  respect  of  the  occupation  right,  your 
Committee  confess  their  inability  to  understand  how  the  rents  brought  up  on  appeal 
from  the  Sub-Commission  Courts,  amounting  to  431,398/.,  should  not  have  been  reduced, 
but  were  increased  to  432,680/.  by  ihe  Court  of  the  Land  Commission.  The  intervention  of 
Parliament  is  urgently  required  to  define  and  protect  “ the  interest  o(  the  tenant,  and 
to  secure  coherent  administration  of  the  law. 

Your  Committee  have  further  to  observe  that  the  elaborate  forms  of  report  in  use 
. by  Sub-Commissions  and  appeal  valuers,  and  the  less  complicated  forms  used  by  the 
valuers  to  the  County  Courts,  whilst  they  furnish  many  particulars  of  more  or  less 
interest  to  the  parties,  do  not  afford  sufficient  information  directly  bearing  on  the  essential 
matter, — that  is,  the  fairness  of  the  rent. 

In  order  to  secure  that  such  information  may  be  given,  vour  Committee  recommend 
that  in  future  all  valuations  be  so  made  and  recorded,  as  to  show  the  estimated  value  ot 
the  gross  produce  of  the  holding ; also  the  fair  rent  to  a solvent  person  desiring,  to 
become  a tenant — the  holding,  including  buildings,  being  valued  as  it  stands,  as  a going 
concern.  The  valuation  should  also  show  any  deductions  from  such  rent  in  respect  ot 
the  occupancy  right  and  the  improvements  of  the  present  tenant,  distinguishing  between 
deductions  of  the  letting  value  of  tenant’s  buildings,  and  of  other  improvements  not 
affecting  the  capacity  of  the  soil.  It  should  further  set  out  the  allowances  for  drainage 
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and  reclamation  respectively,  in  the  latter  cases,  showing  the  interest  allowed  on  outlay, 
and  the  apportionment  of  any  remainder  of  the  letting  value  due  to  the  improvement. 


Difficult  issues 


Improvements. 

In  Ireland  farm  buildings  and  other  improvements,  which  would  in  England 
be  regarded  as  a necessary  portion  of  the  equipment  of  a farm,  are  almost  invariably 
the  work  of  the  tenant,  and  hence  the  fixing  of  a “ fair  rent  ” depends  largely  on  the  i 
value  and  legal  ownership  of  these  improvements.  The  additional  value  to  the  holding  3 
arising  from  improvements,  the  legal  interest  of  landlord  and  tenant  therein,  and  the 
apportionment  thereof  between  both,  which  the  existing  state  of  the  law  requires, 
present  issues  of  much  difficulty. 

Section  8,  Sub-section  9,  of  the  Act  of  1881  provides  : s 

“ No  rent  shall  be  allowed  or  made  payable  in  any  proceedings  under  this  Act 
in  respect  of  improvements  made  by  the  tenant  or  his  predecessors  in  title, 
and  for  which,  in  the  opinion  of  the  Court,  the  tenant  or  his  predecessors  in 
title  shall  not  have  been  paid  or  otherwise  compensated  by  the  landlord  or 
his  predecessors  in  title.” 

The  administration  of  this  important  provision  is  seriously  affected  by  the  fact  i 
that  it  was  held  in  the  case,  of  Adams  v.  Dunseath  that  these  “ improvements  ” are  J 
only  such  as  a tenant  could,  under  the  Act  of  1870,  claim  compensation  for  on 
“quitting  his  holding,”  and  that  the  “enjoyment”  of  improvements  made  before 
1870  is  to  be  taken  into  account  in  the  landlord’s  favour.  Where  the  Ulster  custom 
prevails,  this  doctrine  does  not  apply. 

The  point  of  view  from  which  improvements  are  regarded  in  the  two  Acts  is  : 
entirely  different.  The  Act  of  1870  prescribes  the  measure  of  compensation  to  be  ! 
paid  by  the  landlord  to  the  tenant  on  quitting  his  holding,  whether  by  eviction  or 
otherwise;  that  of  1881  is  concerned  with  the  fair  rent  to  be  paid  by  the  tenant  to 
the  landlord  during  occupation. 

The  majority  of  the  judges,  however,  in  Adams  v.  Dunseath  held  that  the  enactment 
in  Section  8,  Sub-section  9,  of  the  Act  of  1881,  already  cited,  relates  only  to  such 
improvements  as  the  tenant  could  claim  compensation  for  under  the  Act  of  1870 ; and 
that  as  the  “ enjoyment  ” of  such  improvements  must,  by  Section  4 of  the  laiter  Act  be 
taken  into  account  against  a tenant  on  “quitting  his  holding,”  in  reducing  an  award  of 
compensation,  such  “enjoyment”  should  also  reduce  the  allowance  made  in  tiie  fair  rent 
of  the  silting  tenant  for  his  improvements.  Moreover,  the  Court  held  that  as  the  Act  of 
1870  debarred  the  out-going  tenant  fiom  claiming  compensation  for  a number  of 
improvements  in  specified  cases,  so  these  excluded  improvements  were  to  be.  credited 
to  the  landlord  in  fixing  the  fair  rent.  Again,  as  improvements  of  a kind  not  “suitable 
to  the  holding’'  are  not  to  be  paid  for  by  the  landlord,  under  the  Act  of  1870,  so  a superior 
house  on  a small  farm  may  have  rent  imposed  on  it  under  the  Act  of  1881. 

Furthermore,  tenants  of  over  50/.  valuation  (since  1881,  150/.)  could  contract  Tenants  over 
themselves  out  of  any'  right  to  compensation  under  the  Act  of  1870.  Under  the  Act  ■« 

of  1881  a leaseholder  is  not  exempted  from  rent  on  improvements,  if  his  lease  contains  a ^ ° 
covenant  that  he  is  not  to  claim  for  them  on  quitting  his  holding.  Such  was  the  decision 
in  the  leading  case  affecting  leasehoider’s  improvements,  of  O’Neill  v Cooper  (unreported) 

There  the.  lease  contained  a covenant  that  the  tenant  was  not  to  claim  compensation 
xor  improvements  at  its  expiration.  Subsequently  the  Land  Act  of  1881  gave  tenants  For  case 
at  the  end  of  their  leases  practical  perpetuities,  and  the  Act  of  1887  conferred  upon  8tated>*<fa 
lessees  the  right  of  applying  to  fix  a fair  rent.  But  because  of  the  “contracting-out”  P 
covenant,  not  to  claim  compensation  for  improvements  when  the  lease  came  to  an  end, 
the  landlord  was  held  entitled  to  rent  on  them  while  the  tenancy  continued  in  existence. 

'lhe  file  in  this  case  produced  before  vour  Committee  shows  that  improvements  to 
the  amount  of  1,613/.  had  been  effected  by  the  tenant  and  his  predecessors  in  title,  but 
in  consequence  of  the  decision  in  Adams  v.  Dunseath  no  allowance  was  made  therefor'  and 
the  landlord  got  credit  for  them  in  the  rent  to  the  extent  of  25/.  a-year.  This  case  ruled 
all  others  where  a lease  contained  similar  provisions. 

The  following  is  a summary  of  the  more  important  classes  of  improvements  in  Classes  of 
respect  of  which  a tenant  cannot  claim  compensation  under  the  Act  of  1870,  and  on  l!Xe  torent8 

b ’ which, 


Application  oi 
the  provisions 
of  1870. 
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which,  therefore,  owing;  to  the  decision  in  Adams  Dunseathy  he  may  now  ha  rented 

when  a fair  rent  is  being  fixed: — 


(i.)  Not 
suitable. 


(ii.)  Excluded 
by  contract. 


(ill.)  Made  for 

valuable 

consideration. 


(i.)  Works  not  “suitable  to  the  holding”  (Act  of  1870,  section  70).  Thus,  if  a 
tenant  builds  a dwelling-house  of  a character  superior  to  the  necessities  of  the  farm  ; or 
if,  having  several  holdings,  he  erects  on  one  of  them  farm-buildings  for  the  whole,  and 
which  are  therefore  in  excess  of  the  requirements  of  the  particular  holding— in  these 
and  analogous  cases  the  improvements  are  ‘f notnsuitable  to  the  holding,”  and  the  tenant 
may  be  rented  on  the  buildings  he  has  himself  erected. 

(ii.)  Improvements  in  respect  of  which  a tenant,  whose  aggregate  poor  law  valuation 
is  50/.  or  upwards,  has  contracted  in  writing  not  to  claim  compensation  on  quitting  his 
holding.  The  Act.  of  1870  permitted  such  tenants  to  contract  out  of  the  Act  (s.  12), 
and  as  we  have  seen  in  leases  made  after  the  Act  of  3 870,  such  contracts  were 
frequently  inserted.  Yet,  although  the  contract  was  only  made  with  a view  to  the 
provisions  of  the  Act  of  1870,  the  landlord  is  nevertheless  entitled  to  rent  on  such 
improvements  under  the  Act  of  1881. 

(iii ) Improvements  made  in  pursuance  of  a contract  entered  into  for  valuable 
consideration  therefor  (Act  of  1870,  c.  46,  Sec.  4,  Sub-sec.  c.).  This  exemption  was 
presumably  intended  to  protect  the  landlord  who  had  actually  paid  the  tenant  for  making 
the  improvements;  but  the  words  “valuable  consideration  ” legally  cover  a number  of 
cases  where  in  reason  and  equity  the  tenant  is  entitled  to  the  benefit  of  his  improvements. 
Thus,  where  a lease  is  made  at  a rack-rent,  and  a clause  is  inserted  binding  the  tenant 
to  erect  buildings  or  execute  some  other  improvements  at  his  own  expense,  the 
mere  granting  of  the  lease,  no  matter,  how  high  the  rent  may  be,  is  in  law  a “ valuable 
consideration”  for  the  tenant’s  contract.  He  is  therefore  disentitled  to  claim  compensa- 
tion on  quitting  his  holding  for  any  improvement  so  executed,  and  the  landlord,  when  a 
fair  rent  is  fixed,  is  entitled  to  rent  on  such  improvement,  exactly  as  if  the  tenant  found 
it  there  when  he  became  tenant. 


Acceptance  of 


11264-8. 


(iv.)  Excluded 
by  Time  Limit. 


The  question  whether  by  reason  of  the  acceptance  of  a.  lease  the.  improvements 
made  by  the  tenant  or  his  predecessors  in  title,  pass  to  the  landlord,  is  not  in  a satisfactory 
position.  Though  the  majority  of  the  Court  of  Appeal  held  in  Adams  v.  Dunseath,  ™at 
the  landlord  was  entitled  to  rent  o i the  house  erected  by  the  tenant’s  predecessor  prior 
to  the  lease,  the  Land  Commission  in  Walsh  w.  Limerick  (23  L L T.  R.  17)  Jield 
under  similar  circumstances  that  the  buildings  remained  tne  tenant  s.  Both  decisions, 
however,  were  arrived  at  on  the  special  facts  of  the  case,  but  Mr.  Justice  Bewley 
appeared  inclined  to  think  that  the  Land  Commission  might  still  be  governed  on  this 
point  by  the  view  taken  in  Adams  Dunseath.  In  the  opinion  of  your  Committee,  the 
law  should  he  put  beyond  doubt,  that  the  acceptance  of  a lease  does  not  vest  the  tenants 
improvements  in  the  landlord. 


(iv  ) Improvements  made  before  the  passing  of  the  Act  of  1870,  and  twenty  years 
before  the  claim  for  compensation  (or  fair  rent  application)  is  made  (Act  of  1870, 
Section  4,  Sub-section  la),  except  permanent  buildings  and  reclamation  of  waste  land. 
The  most  important  improvement  so  excluded  is  drainage  executed  on  land  not  absolutely 
“waste.”  Land,  no  matter  bow  had,  which  lias  previously  been  cultivated,  or  which 
is  even  fit  for  coarse  grazing,  however  inferior,  is  not  technically  “ waste.”  The  drainage 
of  such  land  must  naturally  be  more  common  than  t lie  drainage  of  land  absolutely 
“ waste,”  and  requires  a costly  class  of  improvement.  Fences,  farm  roads,  tree  planting, 
are  thus  also  excluded. 


(v.)  Exclusions 
under  certain 
leases- 
Act  of  1870, 


(vi.)  Under  fee 
farm  grants 
and  perpetual 

802-7- 

8074-64. 

1686. 

4035. 

10318. 

Hatty  v.  Kelly; 
M.ollan  and 
Keiran. 


(v.)  Improvements  made  during  the  continuance  of  a lease  for  a term  of  31  years  or 
upwards,  except  permanent  buildings  and  reclamation  of  waste  lands  and  unexhausted 
tillages  and  manures,  unless  it  e xpressly  provided  m the  lease  that  the  lessee  is  entitled 
to  compensation.  The  remark  just  made  as  regards  drain  .ge,  fences,  farm  roads,  tree 
planting,  also  applies  here. 

(vi  ) Improvements  made  by  atenant  holding  under  a fee-farm  grant  or  lease  for  ever. 
This  only  applies  where  a tenant  is  having,  a fair  rent;  fixed  under  the. provisions  of  the 
Redemption  of  Rent  (Ireland.)  Act,  1891.  The  definition  of  ‘(tenant”  under  the  Act  of 
1870  (Section  70)  does  not  include  a tenant  under  a fee-farm  grant,  and  such  a grantee 
can  therefore  make  no  claim  for  compensation  under  that  Act.  Accordingly,  where  such 
a grantee  is  now  entitled  to  fix  a fair  rent,  the  landlord  is  entitled  to  claim  rent  on  the 
whole  value  of  all  his  improvements. 
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The  branch  of  the  decision  in  Adams  v.  Dunsealh,  dealing  with  the  word  “ ini  prove-  Definition  «t 
ment,”  is  also  highly important.  The  definition  of  this  word  was  contained  in  the  Act  2™T0' 
of  1870,  and  was  declared  to  extend  (o  the  Act  of  1881.  The  mo:e  material  part  of  this 
definition  declares  “ improvement'’  to  be  “any  work  which,  being  executed  adds  “to  the 
letting  value  of  the  holding.”  In  consequence  of  the  use  of  the  word  “ work,”  the  Court  of 
Appeal  drew  a distinction  between  the  increased  letting  value  arising  from  the  improve- 
ment, and  the  improvement  or  improvement  work  itself,  and  the  practice  of  the  Sub- 
Commission  Courts  has  been  to  give  the  tenant  no  share  in  the  increased  lettino-  value 
which  his  improvement  created,  beyond  interest  on  the  actual  cost  of  the  improvement  Effect  . n Rent, 
work. 


The  Act  of  1870  also  provides  (Section  4) : — 

“ Where  a tenant  has  made  any  improvements  before  the  passing  of  this  Act  se^uonl70' 
“ on  a holding  held  by  him  under  a tenancy  existing  at  the  time  of  the  passing 
“thereof,  the.  Court,  in  awarding  compensation  to  such  tenant  in  respect  of 
“ such  improvements  shall,  in  reduction  of  the  claim  of  the  tenant,  take  into 
“ consideration  the  time  during  which  such  tenant  may  have  enjoyed  the 
“ advantages  of  such  improvement;  also  the  rent  at  which  such  holding  has  been 
“ held,  and  any  benefits  which  such  tenant,  may  have  received  from  his  landlord  in 
“ consideration,  expressly  or  impliedly,  of  the  improvements  so  made.” 

The  Court  of  Appeal,  in  Adams  v.  Dunseath,  held  that  this  limitation  also  Applied  to 
applied  where  the  fair  rent  of  a holding  was  being  fixed  under  the  Act  of  1881,  and  f.om'Xn" 
that  the  right  of  a tenant  to  be  exempted  from  rent  on  his  own  improvements  was 
consequently  qualified  accordingly. 


Mr.  Justice  Bewley,  however,  stated  that  in  the  practice  of  the  Court  of  the  Land  Bewiey,  j.,on 
Commission,  while  the  tenant  did  not  receive  specifically  any  share  in  the  increased  letting  Occupation 
value,  beyond  interest  on  the  actual  cost  of  the  improvement  work,  he  received  a further  iofo9. 
share  by  virtue  of  his  occupation-right.  The  question  of  occupation-right  is  treated  gibbon, l.j. 
elsewhere  in  this  Report.  From  the  evidence  of  Lord  Justice  FitzGibbon,  what  the  33i>3_68, 
Court  of  Appeal  apparently  decided  in  Adams  v.  Dunseath  was  that  the  residue  of  the 
increased  letting  value  due  to  such  improvemenis,  after  deducting  interest  on  cost,  did 
not  necessarily  in  all  cases  go  to  the  landlord,  but  was  to  be  allocated  as  between 
landlord  and  tenant,  according  to  their  several  interests  in  the  holding,  having  regard 
to  all  the  facts  of  the  case. 

On  the  two  cardinal  issues  affecting  improvements — the  apportionment  of  increased  For  cases  stated 
letting  value  consequent  thereon,  and  the  application  of  the  exclusions  and  limitations  *««  Appendix, 
of  the  Act  of  1870  to  the  fixing  of  fair  rents — decided  by  the  majority  of  the  intention  of 
judges  in  Adams  v.  Dunseath,  Parliament  strove,  only  six  months  previously,  to  prevent  Parliament, 
the  possibility  of  such  a construction  being  given  to  Sub-section  9,  Section  8,  as  the 
Court  of  Appeal  declared  to  be  the  law. 

In  the  first  draft  of  the  Land  Bill  of  1881,  as  introduced  into  the  House  of  Proceedings  in 
Commons,  the  following  limitation  on  the  measure  of  the  tenant’s  interest,  was  contained  Pul'liamc“h 
in  tiie  fair  rent  section. 

“The  Court,  in  fixing  such  rent,  shall  have  regard  to  the  tenant’s  interest  in 
the  holding,  and  the  tenant’s  interest  shall  be  estimated  with  reference  to  the 
following  considerations,  that  is  to  say  : — 

“(a.)  In  the  case  of  any  holding  subject  to  the  Ulster  Tenant  Right  Custom,  or  First  Draft, 
to  any  usage  corresponding  therewith,  with  reference  to  the  said  custom  or 
usage. 

“(A)  In  cases  where  there  is  no  evidence  of  any  such  custom  or  usage, 
with  reference  to  the  scale  of  compensation  for  disturbance  ....  and 
to  the  right  (if  any)  to  compensation  for  improvements  effected  by  the  tenant 
or  his  predecessors  in  title.” 

This  provision  the  House  rejected,  and  subsequently  inserted  in  the  fair  rent  section,  Sub-seciiou  9 
Sub-section  9,  which,  as  it  passed  the  House  of  Commons,  simply  ran:  “No  rent  shall  of  Sectl0n  8- 
be  made  payable  in  any  proceedings  under  this  Act  in  respect  of  improvements  made  by 
the  tenant  or  his  predecessors  in  title.”  This  Sub-section  was  struck  out  by  the  House  of  Lor's°U3C 

°f  Lords-  Lords  Bill, 

„ , No.  167, 

T).  >22.  b 2 Upon  >881. 
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xii 


Upon  the  Bill  being  returned  to  the  Commons  the  Sub-section  was  reinserted,  but 
the  Irish  Attorney  General,  Mr.  Law,  proposed  the  following  limitation  : 

“ And  for  which  the  tenant  would  be  entitled  to  compensation  under  the 
provisions  of  ‘The  Landlord  and  Tenant  (Ireland)  Act,  1870,  as  amended  by  this 
Act.’  ” 

This  exactly  corresponded  to  what,  in  Adams  v.  Diinseath,  was  afterwards  declared 
to  be  the  law,  but  the  House  refused  to  accept  the  words,  which  were  rejected  by  a 
majority  of  134. 

The  Irish  Attorney  General  then  proposed  the  addition  of  the  following  words  : — 

“ And  for  which,  in  the  opinion  of  the  Court,  the  tenant  or  his  predecessors  in 
title  shall  not  have  been  paid  or  compensated  by  the  landlord  or  his  predecessors 
in  title.” 

This  addition  was  unanimously  agreed  to. 

Thereupon  Sir  Stafford  Northeote,  the  Leader  of  the  Opposition,  proposed  the  addition 
of  the  words  as  to  “ enjoyment”  from  Section  4 of  the  Act  of  1870  : 

“The  Court  shall  take  into  consideration  the  time  during  which  such  tenant 
may  have  enjoyed  the  advantage  of  those  improvements,  and  also  the  rent  at  which 
such  holding  has  been  held,  and  any  benefits  which  such  tenant  may  have  received 
from  his  landlord  in  consideration,  expressly  or  impliedly,  of  the  improvements  so 
made.” 

These  words,  which  the  Court  of  Appeal  in  Adams  v.  Dunseath  declared  must  be  read 
into  Sub-section  9,  Section  8,  the  House  of  Commons  rejected  by  a majority  of  130. 

The  Prime  Minister,  in  refusing  to  accept  them,  used  the  following  language  : — 

“ The  doctrine  accepted  at  the  time  of  the  Land  Act  of  1870,  and  which  he  certainly 
declined  to  accept  the  night  before,  was  the  doctrine  that  the  enjoyment  by  the  tenant  for 
a certain  time  of  his  own  improvements,  might  have  reimbursed  him  fur  the  cost  of  those 
improvements,  and  by  a natural  process  they  passed  over  to  the  landlord.  But  that  was 
not  the  basis  upon  which  they  proceeded  now,  and  there  was  no  occasion  for  it.  The 
tenant’s  improvements  were  the  tenant’s  own  property,  and  he  would  not  admit  the 
principle  that  the  time  during  which  he  had  enjoyed  those  improvements  was  any  reason 
for  their  passing  away  from  him.” 

On  the  previous  day  Mr.  Gladstone  had  made  this  declaration  : “In  the  Act  of  1870 
we  did,  in  respect  to  the  tenant,  recognise  the  principle  that  he  might  be  compensated  by 
a reasonable  lapse  ol  time  in  respect  of  improvements  he  had  made,  and  that  the  use  and 
profit  of  those  improvements  for  a certain  time  might  be  considered  as  compensation,  but 
we  do  not  recognise  that,  principle  in  the  present  Act.  None  of  the  enactments  of  the 
present  Bill  are  founded  on  that  principle.  . . . It  is  much  better,  I think,^  that 

those  who  make  improvements  should  have  the  whole  benefit  of  the  improvements.” 

When  the  Bill  was  again  sent  back  to  the  Upper  House,  the  Lords  inserted  the 
words  as  to  enjoyment  proposed  by  Sir  Stafford  Northeote,  which  had  been  rejected  by 
the  Commons,  and  the  clause,  therefore,  on  its  return  from  the  House  of  Lords,  had  the 
following  limitaiion  attached  to  it : — 

“ The  Court  shall  take  into  consideration  the  time  during  which  such  tenant  may 
have  enjoyed  the  advantage  of  such  improvements,  also  the  rent  at  which  such 
holding  has  been  held,  and  any  benefits  which  such  tenant  may  have  received  from 
his  landlord  in  consideration,  expressly  or  impliedly,  of  the  improvements  so  made.’* 

The  House  of  Commons  again  rejected  these  words,  this  time  by  a majority  of  128. 

The  word  “ otherwise  ” was  then  inserted  before  “ compensated,”  and  the  Lords 
subsequently  agreed  to  the  Clause  in  the  shape  in  which  it  now  stands. 

“No  rent  shall  be  allowed  or  made  payable  in  any  proceedings  under  this  Act 
“ in  respect  of  improvements  made  by  the  tenant  or  his  predecessors  in  title, 
“ and  for  which,  in  the  opinion  of  the  Court,  the  tenant,  or  his  predecessors  in 
“ title,  shall  not  have  been  paid  or  otherwise  compensated  by  the  landlord  or  his 
“ predecessors  in  title.” 

It  cannot,  therefore,  be  matter  for  surprise,  that  the  Irish  tenantry  should  seek  to  secure 
that  property  in  their  improvements,  which  Parliament  unquestionably  intended  to 
declare  to  be  their  right. 

Even 
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Even  if  the  records  of  tlie  two  Houses  did  not  so  unmis'akeahly  show  the  intentions  Equitable 
of  the  Legislature,  it  is  plain  that  it. cannot  equitably  lie  argued,  that  because  certain  cons,deration- 
improvements  do  not  fulfil  the  technical  legal  conditions,  to  entitle  a tenant  on  quitting 
his  holding  to  be  compensated  for  them  under  the  Act  of  1870,  the  landlord  is  entitled 
to  charge  rent  on  them  to  the  sitting  tenant,  under  the  Act  of  1881,  as  if  the  landlord  had 
made  them,  or  had  paid  for  them  out  of  his  own  pocket.  Yet  the  law  l as  been 
administered  on  this  principle  for  13  years,  and  about  300,000  rents  have  been  fixed, 
subsequent  to  the  decision  in  Adams  v.  Dunseath,  which  was  delivered  on  28th  February 
1882,  six  months  after  the  passing  of  the  Act. 

The  evidence  taken  by  your  Committee  confirms  the  view  expressed  'in  the  House  Eari  cowper’s 
of  Lords  on  the  Second  Reading  of  the  Land  Act  of  1887,  on  t he  question  of  improvement,  v"‘"' 
by  Earl  Cowper,  at  the  conclusion  of  the  inquiry  by  the  Royal  Commission,  of  which  he 
was  President. 


“With  one  or  two  exceptions,  he  distinctly  stated  that  until  very  recently  Hansard,  22nd 
landlords  did  not  make  improvements  on  the  land,  and  when  the  tenants  made  them,  Apnl  l887' 
the  rents  were  immediately  raised.  He  attributed  the  pr  sent  condition  of 
Ireland  to  the  fact  that  the  landlord-class  in  Ireland,  who  in  other  respects  were  a 
most  admirable  race  of  men,  had  in  many  instances  been  undoubtedly  bail 
landlords.  The  future  hope  of  the  country  lay  in  protecting  the  ten  mts  in  the 
possession  of  their  improvements.” 


When  subsequently  challenged  in  the  House  of  Lords  on  this  expression  of  opinion, 

Lord  Cowper  said  : — 

“He  did  not  believe  that  improvements  as  a rule  were  made  by  the  landlords;  Lord^Cowpeo 
that  they  were,  in  fact,  usually  made  by  the  tenants,  and  the  only  plan  was  to  " 1 y 
encourage  tenants  to  make  improvements  and  to  protect  such  improvements  when 
made.  He  qualified  his  remarks  by  saying  ‘ until  recently  ’ one  could  count  on 
one’s  fingers  the  Irish  estates  on  which  improvements  we:e  made  by  the  landlords. 

. . He  thought  he  was  justified  in  saying  th  t,  as  a rule,  improvements  had  been 

made  in  Ireland  by  the  tenant,  and  in  many  eases  the  rent  had  been  raised  upon 
such  improvements.” 


Your  Committee  have  carefully7  considered  the  direction  of  the  Act  of  1881,  that  General 
no  rent  should  be  allowed  in  respect  of  the  tenant’s  improvements  ; also  the  decision  collcIasion- 
in  Adams  v.  Dunseath,  rendering  the  tenant  liable  to  rent  in  respect  of  a portion  of  the 
value  resulting  from  his  improvements  ; and  finally7  the  practice  of  the  Sub-Commission 
Courts,  which,  according  to  the  weight  of  evidence  before  us,  allows  the  landlord  rent 
in  re-pect  of  the  whole  of  the  improved  value,  except  s<»  much  as  is  given  to  the 
tenant  for  interest  on  his  outlay.  The  intention  of  the  Legislature  has  not.  in  the 
opinion  of  your  Committee,  been  carried  into  effect  by  the  Judgment  in  Adams  v. 

Dunseath,  and  it  seems  to  have  been  defeated  in  the  practice  of  the  Courts  in  fixing  rents. 

It  is  of  great  and  urgent  importance  that  the  law  on  this  subject  should  be  made  importance  ot 
unquestionably  clear.  Agricultural  improvements  are  of  vital  consequence  to  the  welfare  Protectins 
of  Ireland,  and  it  is  certain,  from  experience,  as  well  as  from  the  effects  of  the  Act  of  impr0Tem  n 
1881  upon  the  interests  of  landlord  and  tenant,  that  the  tenant  alone  is  willing  to  make 
improvements,  or  will  in  future  make  them.  The  public  interest,  therefore,  demands 
that  he  should  be  encouraged  by7  being  secured  in  the  enjoyment  of  the  value  resulting 
from  his  expenditure  and  labour.  In  making  improvements,  he  incurs  a certain  risk  of 
loss.  It  often  happins  that  the  cost  is  not  nearly  repaid  by  the  lesult.  The  usual 
case  appears  to  be  that  the  increased  value  is  only  sufficient  to  yield  a ba'e  return 
for  the  outlay7.  When,  by  exceptional  success,  a more  considerable  value  results,  which 
never  would  be  created  except,  by  the  tenant's  exertions,  he  is  liable  to  be  charged  an 
increased  rent  in  consequence,  and  this  is  not  encouraging,  but  the  reverse.  The  effect 
of  the  creation  of  a statutory  term  being  to  let  the  land,  including  its  capacity,  to 
the  tenant  in  perpetuity,  there  appears  t<>  he  no  reasonable  and  no  intelligible  cause  for 
denying  to  the  tenant  the  full  enjoyment  of  any  improvement  in  his  holding,  produced 
by  the  expenditure  of  his  capital  or  the  application  of  his  labour.  The  interference  of 
Parliament  is  required  in  order  to  ascertain,  and  secure  to  the  tenant,  his  right  to  the 
improved  letting-value  which  has  been  elicited  by  his  improvements. 

After  a careful  review  of  the  whole  evidence,  your  Committee  recommend  that  interference  of 
improvements  of  whatever  character,  made  by  ihe  tenant,  should  be  exempted  from  rent; 
and  that  the  definitions  and  limitations  imported  Irorn  the  Act  of  18/0  should  not  apply 
in  the  administration  of  the  fair-rent  provisions  of  the  Act  of  1881. 
o,i22.  b3  On 
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On  the  question  of  procedure  of  the  Land  Commission  in  considering  improve- 
ments, your  Committee  desire  to  express  their  entire  concurrence  in  the 
recommendation  made  by  the  Select  Committee  of  the  House  of  Lords  in  1882, 
presided  over  by  Earl  Cairns,  as  to  the  practice  of  the  Land  Commission  in 
valuing  improvements,  viz.  (par.  6)  : — 

“ The.  Committee  are  of  opinion  that  it  is  very  important  in  the  interest  of  the 
tenant,  as  well  as  the  landlord,  that,  the  Sub-Commissioners,  in  fixing  a judicial 
rent,  should  determine  and  record  both  the  fair  rent  of  the  holding  absolutely  and 
also  .the  sum  which  they  find  should  be  deducted  from  this  rent,  in  resp  ct  of  the 
tenant’s  improvements.  The  knowledge  of  the  rent  assigned  to  the  holding 
irrespective  of  improvements  is  necessary  with  a view  to  the  settlement  out 
of  Court  of  disputes  as  to  adjacent  or  similar  holdings,  and  may  be  of  much 
importance  in  questions  as  to  the  rental  of  the  whole  country,  and  the  separate 
findings  as  to  rental  and  improvements  will  greatly  simplify  appeals,  inasmuch 
as  both  landlord  and  tenant  may  frequently  be  satisfied  with  the  finding  as  to 
rental,  and  desire  to  appeal  as  to  improvements  only,  or  vice  versd. 

“The  Committee  find  that  for  some  time  after  the  formation  of  the  Sub- 
Commissions  the  books  issued  to  them  for  entering  minutes  of  their  orders 
contained  two  columns,  headed  ‘Estimated  value  of  Tenants’  Improvements,’ 
and  ‘ Annual  Sum  deducted  in  respect  of  Tenants’  Improvements  from  present 
‘ Rent  in  fixing  Judicial  Rent.”  These  columns  were  not,  however,  filled  up 
by  the  Sub-Commissioners,  and  have  been  latterly  omitted  from  the  order  minute 
books.  The  Committee  do  not  think  that  any  sufficient  cause  has  been  shown 
why  this  information  should  not  be  required,  at  least  as  to  holdings  not  subject 
to  the  Ulster  Customs,  and  they  understand  the  Commissioners  (although 
opposed  to  the  information  appearing)  to  be  of  opinion  that  the  information 
should  be  given,  and  that  it  would  be  valuable.” 


Further  This  Report  is  dated  the  18th  April  1882,  and  their  Lordships  in  a further  Report, 

Report.  dated  the  9th  July  1883,  having  heard  further  evidence,  reiterate  their  opinion,  as 
follows : — 


“ Complaint  is  also  made  that  there  is  no  sufficient  rec  ord  showing  what 
improvements  have  been  proved  to  have  been  made  by  the  tenant  and  have  been 
al  owed  for  as  affecting  the  rent.  . . The  Committee  regret  to  find  . . . 

that  the  form  adopted  by  the  Commissioners  in  order  to  meet  this  complaint  has 
proved  useless,  and  they  must  express  again  their  strong  opinion  that  the 
respective  interests  of  landlord  and  tenant  cannot  be  properly  dealt  with,  and 
the  settlement  of  judicial  rents  cannot  be  placed  upon  a satisfactory  basis, 
unless  there  is  made  and  preserved  a distinct  specification  of  the  improve- 
ments established  by  the  evidence  of  the  value  assigned  to  them  in  the  settlement 
of  rent.” 

.Objection  by  In  his  e\ idenee  before  the  Lords’  Committee,  on  the  25th  April  1882,  Mr.  Justice 

o’ iiagan,  j.  o’Hagan  objected  to  this  information  being  given,  as  appears  from  Questions  3713  to 

3715,  stating  in  reply  to  Lord  Cairns  that  it  would  create  more  discontent  than  ic  would 
allay,  and  in  reply  to  the  Marquis  of  Salisbury  that  there  were  reasons  of  policy 
against  it.  Nevertheless,  the  recommendation  referred  to  was  made,  and  Mr.  Justice 
Not  shared  by  Rewley,  who  has  succeeded  Mr.  Justice  O’ Hagan  as  Judicial  Commissioner,  informed  your 
qTisI/  Committee  that  if  they  reported  to  a like  effecr,  the  Land  Commission  would  now  under- 
take to  carry  out  the  recommendation. 

Presumption  On  the  question  of  presumption  as  to  the  making  of  improvements,  the  5th  Section 

bn' ro Yemenis,  of  the  Act  of  1870  enacts  that  they  shall  be  deemed  to  have  been  effected  by  the  tenant. 

But  the  exceptions  are  so  numerous,  that  the  provision  is  of  little  value,  and  your  Com- 
mittee recommend  that  the  exceptions  be  repealed,  and  that  until  the  contrary  is  proved, 
all  improvements  be  deemed  to  have  been  made  by  the  tenant  or  his  predecessors  in  title. 

Disadvantage  At  present,  except  in  the  small  number  of  cases  in  which  the  limited  presumption 

of  the  tenant.  create(j  by  f[ie  Act  of  1870  operates,  the  tenant  is  always  liable  to  be  placed  at  a disad- 
vantage, by  having  to  prove  the  making  of  his  improvements  by  the  evidence  of  some 
858,  seq.  1208.  one  actually  present  when  they  were  effected—  a condition  in  many  eases  impossible,  or 
ilea  1543.'  at  least  very  difficult,  for  him  to  satisfy,  especially  in  cases  where  the  improvements  are 
1518.  5i8i.  0f  0id  or  where  the  holding  has  come  into  his  possession  by  purchase.  Owing  to 
7420, se?.  ' such  difficulties  of  proof,  valuable  improvements  are  often  lost  to  tenants,  and  rent  im- 
posed 
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posed  on  them  as  if  they  were:  the  'landlord’s  property.  : Section  8, "Siib-saction  4,  of 
the  Act,  1881,  enables  the  Court  to  disallow  a fair  rent  application,  if  satisfied  that  the 
permanent  improvements  have  been  made  and  substantially  maintained  by  the  landlord, 
and  this  provision  amply  safeguards  an  improving  owner.  But  it  . is  abundantly  clear 
that  it  is  the  practice  in  Ireland  for  the  tenant  to  make  the  improvements,  and,  therefore, 
the  presumption  of  law  should  lie  accordingly. 

Similarly,  holdings  in  Ulster  should  be  deemed  subject  to  the ‘Ulster  custom  until  Holdings  te  x- 
tile contrary  is  established.  ulster- 

In  the  limited  number  of  cases  in  which  improvements  are  executed  by  the  landlord,  the 
record  of  the  fact  in  the  estate  books  would  prevent  any  difficulty  of  proof  arising.  In  Registration  of 
the  Act  of  1870  provision  was  made  to  enable  a tenant  to  register  bis  improvements  in  ImPro'’e?leilts- 
the  County  Court,  but  the  procedure  was  cumbrous  and  expensive,  and  especially  since 
the  passing  of  the  Act  of  1881  has  not  been  resorted  to.  Your  Committee  recommend 
that  when,  on  the  hearing  of  a fair-rent,  application,  it  has  been  determined  that 
improvements  belong  to  a tenant,  the  record  of  this  fact  bv  the  Court  should  be  tion0mmei1  a’ 
made  evidence  in  subsequent  proceedings,  in  the  same  manner  as  if  the  procedure 
under  the.  Act  of  1 870  had  been  adopted. 

While,  according  to  the  existing  rules  of  the  Land  Commission,  the  tenant  of  any 
holding,  the  valuation  of  which  is  over  .10/.,  must  make  out  a schedule  of  the  improvements 
for  which  lie  intends  to  claim  credit  on  the  hearing  of  a lair-rent  application,  the 
landlord  is  under  no  corresponding  obligation  to  give  notice  of  any  point  of  law  which  b*fi  «.,uv 
he  intends  to  raise  at  such  hearing.  Your  Committee  see  no  reason  why  the.  landlord  Rand  lord  , 
should  not  be  obliged,  within  a certain  time  after  the  service  of  the  originating  notice  to  grounds  of 
fix  a fair-rent,  to  state  all  the  grounds  . of  his  objection  to  such  application,' and  the v objection, 
recommend  that  a rule  to  that  effect  be  made  by  the  Land  Commission,  and  that  a similar 
rule  should ‘apply  to  hearings  in  the  Appeal  Court. 


True  Value,  Specified  Value,  and  Free  Sale. 

By  the  Land  Act.  of  1881  it  is  enacted  that  the  tenant  for  the  time  being'  of  every  True  value, 
holding,  not  specially  excepted  from  the  provisions  of  the  Act,  “may  sell  his  tenancy  for  Section  i. 
“ tlie  best  price  that  can  be  got  for  the  same,”  subject  to  regulations  set  forth  in  the  2752 
section. 


Specified  value. 
Section  8. 
Sub-section  5. 


One  of  these  regulations  requires  the  tenant  to  “ give  the  prescribed  notice  to  Sub-section  2. 
“ his.  landlord  of  his  intention  to  sell  his  tenancy and  another  directs  that  ‘‘on 
“ receiving  such  notice  the  landlord  may-purchase  the  tenancy  for  such  sum  as  1 may  Sub-sect,on  3- 
£‘  be  agreed  upon,  or  in  the  event  of  disagreement,  may  “be  ascertained  by  the  Court 
“ to  be  the  true  value  thereof.” 

It  is  also  provided  that  on  the  occasion  of  any  application  to  the  Court  to  fix  a 
judicial  rent,  the  landlord  and  tenant  may  agree  to  fix,  or  in  case  of  dispute  the  Court 
may  fix,  “ a specified  value  fur  the  tenancy and  where,  such  value  has  been  fixed,  then 
if  the  tenant  during  the  statutory  term  gives  notice  of  his  intention  to  sell  the  tenancy, 
the  landlord  is  entitled  to  purchase  it  for  the  amount  so  fixed,  subject  to  addition  of  the 
value  of  improvements  aftei  wards  made  by  the  tenant,  and  subject  to  deduction  in  respect 
of  subsequent  dilapidation  of  buildings  and  deterioration  of  soil.  Holdings  subject 
to  the  Ulster  custom,  or  to  any  usage  corresponding  to  the  Ulster  custom,  are  exempted 
from  the  provision  as  to  “specified  value,”  and  with  regard  to  true  value.”  the  tenants 
of  such  holdings  are  allowed  by  law  the  option  of  selling  their  tenancies,  either  under 
the  custom  or  usage,  or  under  Section  1 of  the  Act.  In  case  of  sale  under  Section  1, 
the  landloid  would  be  entitled  to  buy  the  tenancy  at  the  true  value”  agreed  upon,  or,  in 
the  event  of.  disagreement,  ascertained  by  the  Court.  But  it  appears  that  the  Ulster 
custom  tenant  does  not  avail  himself  of  this  option,  preferring  to  sell  his  tenancy 
in  pursuance  of  the  custom,  and  thus  to  avoid  the  exercise  of  a right  of  pre-emption 
by  the  landlord.  It  follows  that, , except  in  the  case  of  a holding  subject  to 
the  Ulster  custom,  the  landlord  may  apply,  to  the  Court,  when  a fair  rent,  is 
being  fixed,  to  .fix  also  a specified  value  at  which,  he  may  purchase  the  . tenancy 
whenever,  the  tenant  wishes  to  sell  it;  and  whether  or  not  the  holding  is  one.  in  respect  of 
which  a fair  rent  can  be  fixed,  the  landlord,  on  receiving  notice  from  the  tenant. of  his 
intention  to  sell  the  tenancy,, may  buy  it,, if  no  “ specified  value  ” has  previously  been 
fixed,  “at  what  may  be  ascertained  by  the  Court  to  be  the  true  value  thereof  ” 

_ (M22.  b4  The 


Effect  of  pro,  ,, 
visions  as  to 
true  and 
specified  value. 
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The  Act  provides,  as  has  been  pointed  out,  that  either  the  specified  value  or  the  true 
value  of  a tenancy  may  be  fixed  by  agreement  between  the  tenant  and  the  landlord. 
It  has  not  been  shown,  however,  in  the  course  of  this  Inquiry  that  any  such  agreement 
is  ever  made,  neither  does  the  question  ever  arise  at  the  instance  of  the  tenant. 

According  to  Mr.  Doyle,  a legal  Assistant  Commissioner,  who  has  filled  that  office 
almost  from  the  passing  of  tl.e  Act  of  1881,  the  value  „f  a tenancy  is  settled  by  ‘rule 
of  thumb,”  anti  no  principle  is  recognised.  Indeed,  Mr.  Doyle  declares  that,  he  does  not 
know  of  anv  principle  upon  which  any  value  can  he  put  upon  a tenancy  other  than  the 
value  of  improvements  belonging  to  the  tenant.  Other  Assistant  Commissioners  examined 
before  us  have  not  gone  quite  so  far  as  Mr.  Doyle.  But  they  agree  xn  regarding  as  iheir 
most  difficult  function  the  fixing  of  the  value  of  a tenancy.  Apparently  they  discharge 
the  duty  as  a rule,  with  great  reluctance.  They  even  refuse  to  hx  the  specified  value, 
justifying  their  refusal  on  the  ground  that  no  adequa'e  evidence  was  submitted. 
But  under  the  statute  it  appears  that  they  cannot  refuse  to  fix  the  true  value 

when  the  tenant  is  about  to  quit  the  holding,  although  we  should  suppose  that  the 
evidence  in  a case  of  application  to  fix  “ true  value,"  there  being  no  other  question  before 
the  Court  would  be  probably  more  meagre,  and,  therefore,  more  unsatisfactory,  than  the 
evidence  available  in  a case  of  “ specified  value,”  where,  as  the  fixing  of  a lair  rent  is  a 
portion  of  the  case,  there  is  testimony  forthcoming  at  least  as  to  the  value  or  the  holding. 
Whatever  may  be  the  evidence  taken,  the  result  appears  to  be  that  when  the  value  is 
fixed,  it  is  fixed  without  any  regard  to  the  general  direction  of  the  Act,  that  the  tenant  is 
entitled  to  sell  his  tenancy  for  t!  - 1 """  aarn“  1P,W- 

by  the  fixing  of  “ specified  value, 
time,  or  by  the  ascertainment  of 


enbtled  to  sell  his  tenancy ‘’for  °the  best  price  that  can  be  got  for  the  same.  Whether, 

the  landlord  is  enabled  to  buy  the  tenancy  at  a future 

uy  me  «ouueu.uu.vu,  true  value ” he  is  empowered  to  purchase  it  at 

once,  in  either  case  the  price  to  be  paid  is  substantially  less  than  the  real  market  value 
of  what  the  tenant  has  to  sell.  When  the  landlord  acquires  the  tenancy  at  the  price  so 
fixed,  there  is  nothing  to  prevent  him,  in  the  case  of  a present  tenancy,  from  immediately 
Landlord  may  re_seuins  at  the  full  market  value,  subject  to  the  fair  rent  payable  by  the  former  tenant, 

value.3  maI  and  even  in  the  case  where  a present  tenancy  existed  in  the  holding,  the  landlord,  as  the 

Section  2o,  law  now  stands,  will  have  it  in  his  power,  after  ihe  22nd  of  August  1896,  that  is,  after 

Sub-section  3.  ,yie  japSe  0j-  fifteen  years  from  the  passing  of  the  Act  of  1881,  to  re-sell  the  tenancy  at 

the  full  market  value,  and  likewise  to  fix  the  amount  of  the  future  rent. 


...  , f From  a Paper  handed  in  by  Mr.  Justice  Bewley,  showing  seven  cases  in  which  the 
‘•true  value."  “ true  value”  fixed  by  Assistant  Commissioners  or  County  Courts  was  substantially 
increased  on  appeal,  it  appears  that  the  average  “ true  value”  fixed  by  the  subordinate 
app-8,  courts  was  less  than  five  years’  purchase  of  the  rent,  and  that  it  was  increased  on 
Am,  16  appeal  by  the  Land  Commission  to  years’  purchase.  A further  Paper,  also  handed  in 
by  Mr.  Justice  Bewley,  gives  a return  of  all  cases  from  the  passing  of  the  Act  ot  ^ l 88 1 
to  the  31st  March  last,  in  which  the  Sub -Com mission  or  County  Court  made  an  Order 
on  an  application  to  fix  the  true  value  of  a tenancy,  and  the  Land  Commission  re-heard 
the  application  on  appeal.  Omitting  the  cases  in  which  the  decisions  oi  the  Court  ot 
first  instance  and  of  the  Land  Commission  afford  no  basis  for  comparison  as  to  value,  we 
find  that  in  12  cases  which  arose  in  Ulster,  the  value  fixed  in  the  subordinate  courts  was, 
on  the  average,  10  years’  purchase  of  the  rent,  and  by  the  Land  Commission,  about 
Sates  of  9 years’  purchase;  and  in  12  cases  out  of  Ulster,  the  lower  courts  awarded  on  the 

tenancies.  average  6tj  years’  purchase  of  the  rent,  which  was  reduced  to  an  average  o I about  six 

Ar-P- 12-  years’  purchase  on  appeal  to  the  Land  Commission. 

Another  Paper,  whicli  has  been  handed  in  by  Mr.  Toler  Garvey,  land  agent,  shows 
the  results  as  stated  by  land  agents,  in  reply  to  a circular  issued  by  the  Irish  Landloida 
Convention,  of  the  sales  of  over  3,000  tenancies  throughout  the  country,  from  1882  to  the 
present  time.  This  return  discloses  the  significant  fact  that  in  Ulster,  where  free  sale 
prevails  to  the  general  exclusion  of  the  right  of  pre-emption,  the  average  price  of 
tenancies  was  168  years’  purchase  of  judicial  and  non-judicial  rents  combined,  whilst 
in  Liinsterit  was  only  61  years’ purchase,  in  Connaught  10'2  years  purchase,  and  in 
Effect  of  pre-  Munster t 0 years’  purchase.  From  these  results  we  think  it  must  be  inferred  that  the 

emptier,  on  free  market  yalue  ot  tenancies,  where  no  right  of  pre-emption  exists,  is  far  higher  than 

“ true  value”  or  “specified  value,”  fixed  by  the  Courts;  and  that  where  the  right  ot 
pre-emption  does  exist  throughout  Leinster,  Munster,  and  Connaught,  the  market  value 
of  the  tenancy  is  thereby  greatly  depressed,  because  the  person  who  buys  a tenancy 
Improvements  is  to  have  “ specified  value  ” or  “ true  value  ” afterwards  fixed  by  the  Court  at  the 

existence  of  instance  of  the.  landlord.  As  improvements  are  stimulated  in  Ulster  by  the  security  of 

right  °f  the  ri  of  free  sale,  so  they  must  be  checked  in  all  other  parts  of  Ireland  by  the  right  of 

pre-emption.  - pre-emption 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


SELECT  COMMITTEE  ON  LAND  ACTS  (IRELAND).  Xvii 

pre-emption,  for  the  tenant  is  not  so  likely  to  make  improvements,  when  he  may  be 
compelled  to  sell  them  with  his  tenancy,  for  a price  fixed  arbitrarily  by  a Court,  acting 
on  no  definite  principle,  as  when  he  knows  he  can  sell  the  tenancy,  including  the 
improvements,  for  the  best  price  offered  in  the  market. 

Surd)  consequences,  repugnant  to  equity  and  opposed  to  good  policy,  do  not  in  the 
opinion  of  your  Committee  accord  with  the  object  which  Parliament  had  in  view  in  enacting 
the  free  sale  provisions  of  the  Act  of  1881. 

Your  Committee  recommend  that  by  the  repeal  of  the  provisions  of  the  Act  relating  Repeal  of  Pre- 
to  “ true  value  ” and  “specified  value,”  the  Courts  be  relieved  of  a function  which  they  are  e!nPtionProvi- 
unable  to  discharge,  and  that  the  declaration  of  the  Act  of  1881,  that  every  tenant  may  sell  meaded?°m" 
his  tenancy  for  the  best  price  that  can  be  got  for  the  same,  be  thus  rendered  effectual. 


Exclusions. 

Important  evidence  was  taken  on  the  number  of  the  exclusions  from  the  benefits  of  Exclusion!., 
the  Land  Act ; that  is  to  say,  of  the  large  classes  of  holdings  upon  which  a fair  rent 
cannot  be  fixed.  Some  of  these  exclusions  are  due  to  direct  statutory  provision  ; others 
are  deduced  by  judicial  interpretation  and  decision. 

A table  was  handed  in  by  Mr.  W.  F.  Bailey  giving  a list  of  these  exclusions,  Appendix, 
and  the  reference  to  the  section  of  the  Statute,  or  to  the  legal  decision,  under  which  No' 3-  Table  l- 
each  class  of  cases  is  shut  out  from  the  benefit  of  the  Act. 

“ Future”  tenancies,  which  may  be  held  either  by  those  who  in  1881  held  “ present”  “Future” 
tenancies,  which  have  since  been  broken  after  judgment  in  ejectment,  or  may  represent  tenancies- 
lettings  made  since  the  Land  Act  of  1881  was  passed,  are  excluded  from  the  fair-rent 
provisions  of  that  Act. 

When  it  is  remembered  that,  since  the  passing  of  the  Land  Act  of  1881,  there  have  Their  numbers, 
been  over  33,000  evictions  or  notices  terminating  the  tenancy,  it  will  be  seen  how  large  is 
the  number  of  “ future  ” tenancies  now  called  into  existence. 

Where  the  rent  of  the  future  tenant  has  not  been  increased  since  his  tenancy  position  of 
began,  he  is  a tenant-at-will,  and  consequently  liable  to  eviction  at  the  pleasure  of  the  ,uture  tenant9- 
landlord.  Where  his  rent  has  been  increased,  the  acceptance  of  the  increase  by  him  has 
created  a statutory  term  during  the  continuance  of  which  he  holds  under  the  protection 
of  the  ordinary  statutory  conditions.  But  as  soon  as  the  term  expires,  at  the  end  of  15 
years,  he  falls  back  into  the  condition  of  a tenant-at-will,  with  no  security  whatever 
against  eviction.  He  cannot  apply  to  have  a fair  rent  fixed,  and  he  cannot  acquire 
another  statutory  term  unless  the  landlord  imposes,  and  he  accepts,  another  increase 
of  rent. 

The  legal  position  of  the  future  tenant  demands  consideration. 

The  exclusions  in  Section  58  of  the  Act,  1881,  are  taken  (with  the  unimportant  addi-  Djfiaiiion*. 
tion  of  glebe  lands)  from  the  Act  of  1870,  but  several  of  the  decisions  on  that  Act  have 
not  been  followed  since  1881,  with  the  result  that  many  tenancies  are  now  excluded,  vvhich, 
if  the  interpretation  of  the  law  had  remained  as  it  stood  when  the  Act  of  1881  was  passed’ 
would  be  entitled  to  the  benefit  of  that  measure.  Indeed,  the  latest  text  writers  on  the 
Irish  Land  Acts,  speaking  of  the  decisions  on  the  definitions  in  the  Act  of  1870,  say,  cherry  and 
“ Many  are  of  little  value,  as  they  have  been  practically  over-ruled  by  the  decisions  of  no 

‘ Courts  of  superior  authority  under  the  Act  of  1881.”  Yet  the  definitions  in  the  Act  of 
1870  agree  substantially  with  those  in  the  Act  of  1881. 

The  definition  of  town  parks  in  Section  15  of  the  Act  of  1870,  and  Section  58  of  Town  park., 
the  Act  of  1881,  excludes  “any  holding  ordinarily  termed  town  parks,  adjoining  or  near  ioog.  1012. 

to  any  city  or  town,  vvhich  bears  an  increased  value  as  accommodation  land  over  and  1560,??-> 

“ above  the  ordinary  letting  value  of  land  occupied  as  a farm,  and  is  (‘shall  be’  in  the  lies:  “273. 

*t  1870)  in  the  occupation  of  a person  living  in  such  city  or  town,  or  the  10412-  114?V. 

“suburbs  thereof.”  So  microscopic  is  the  nicety  of  judicial  interpretation,  that  on  the  Judicial 
difference  between  “shall  be  in  the  occupation  of  a person  living  in  such  city  or  town,”  in  interpretation- 
the  Act  of  1870,  and  “ is  in  the  occupation,”  in  the  Act  of  1881,  it  was  held  under  the  Talbot  „. 
former  Act  where  the  tenant  ceased  to  reside  in  the  town,  that  the  land  ceased  to  be  a 
town  park,  whereas  the  contrary  decision  was  arrived  at  under  the  Act  of  1881.  The  Neison*”143' 
Act  of  1887  has  now  declared  the  law  in  accordance  with  the  latter  decision,  and  tn. 

0.1 22.+-  c R'1*407’ 
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Recommenda- 
tion of  Cowper 
Commission. 


the  condition  as  'to  residence, is  determined  Itjr  the  question ^ether'*2aw“f”‘'*:?5 
predecessor  in  title  resided  in  the  ciiy  flr  town  at  tire  date  of  the  passing  of  the  Und  Act 

of  1881.  . ■ . . 

It  is  on  the.  question  of  the  size  of  <•  city  or  town  " that  ^ 
SShe^thSpSS  of[8°0r0,»ndafeilr"eat;  with  a“opulation  of  7«5..«jWt 

that  Borrisokan e and  Kirktubbin,  with  populations  of  700  and  600  respecttvely  were 
t^smaU  to  have  town  parks,  but  later  on  Hacketstown,  a place  of  over  600  inhabitants, 
Newport  with  a population  of  683,  Fivemiletown,  with  500  inhabitants,  and 
withP360,  were  held  to  hard  town  parks,  and  in  the  present  year  Caledon,  with  a 
population  of  700,  has  been  held  to  be  a town. 

The  uncertainty  of  the  law  on  town  parks  led  the  Cowper  Commission  to 
reco  Jmend  tha  a town  to  exclude  under  Section  58,  should  have  5 000  inha  utants, 
where  the  holding  was  more  than  five  acres-,, in  extent.  In  the  Land  Bill  of  1887, 
introduced  by  the  Government,  2,000  was  inserted  as  the 

.of  Commons,  buttlie  House  of  Lords  rejected  the  proposal  . Tho^Act,  of  1887,  ho  ever 
■ittemnted  to  applv  a remedy  in  another  way,  by  enacting  that  a holding  ^ hall  not 

constitute  a town  park  '‘if  it  is  let  and  used  as  an  ordinary  agricultural  farm,  presided 
WlnSot,  under  the  operation  of  the  Act  of  1881,  does  not  “ s.,i  slant, ally  interfere 
•‘  with  ^improvement  of  the,  city  or  town  to  which  it  belongs,  or  the  accommodation 
“ of  the  inhabitants  thereof.”  A variety  of  decisions  followed  as  to  the  meaning  of  this 
definition  and  authorities  have  also  accumulated  as  to  the- meaning  «>f  subuibs, 
“modadon  lend"  ‘‘increased  value,"  “ ordinarily  termed town  parks,  winch  your 
: Committee  have  spent  some  time  in  trying  to  understand  and  reconcile. 


Demefne. 

51.  L.  T.  R 70. 


Griffin  e. 
Tajlor, 

16  L.  R.l.  197 


Moore  ».  Bait. 
Weldon  v. 

Appendix  14. 
1001)3. 

Molony  v. 

Hamilton. 

933-4, 

10073-4. 

3109-3114. 

Greliun  v.  Pim 

32  L.  R.I.28C 


Holdings. 
1023-1033. 
2286.  3240. 


3249. 

1030  ! 041. 
O’Biien  t>. 
White.  16  I. 
R.  1.  15. 


As  to  Demesne  Lands,  the  law  on  that  term  in  the  Act  of  1870,  was  that  laid 
, hv  lord  FitzGerald  in  Hill  -v.  Antrim,  and  this  was  the  leading  ease  when  the 
“ demesne  land"  ,0  be  “land  within  the  an, tat  of 
“ the  demesne  reserved  with  the  mansion  house,  and  used  for  purposes  of  pleasure  or  for 
“ nasture^and  sometimes  let  to  dairymen,  or  during  tl.e  mmonty  of  an  owner 
This  wls’ d "sap moved  of  by  the  Court  of  Appeal,  when  the  words  came  to  he  considered 
under  the  Act  of  1881.  In  that  case,  land  within  the  walls  of  a demesne,  let  to 
tenant  for  a very  long  time,  part  of  it  for  50  years,  and  treated  as  an  ordinary 
agricultural  farm/was  lfeld  still  to  be  demesne  land.  In  other  coses  demesne  land  let 
with  the  mansion  house  for  62  years  was  held  not  to  be  on^wm|  ^mdarly 

XZ  it  hasltmn  ii“  cannot  d^pVtve^lemesne  lands,  of 

their  character  and  also,  that  if  the  estate  be  mortgaged,  the  mortgagee  m possession 
cannot  do  so  In  Manner  v.  Hawkes  it  was  held  that  demesne  may  be  created  by  a 
Soman  against  a sub-tenant,  although  let  to  tint- former  as  an  ^ 
holding  bv  the  heatl  landlord— an  owner  whose  demesne  it  never  had  been  and  that 
a lease 'for  85  years  did  not  undemesne.  In  Leonard  v.  St  Ltger  Barry,  a tenant  was 
excluded  because  a portion  of  land,  originally  demesne,  was  included  with  ordinary 
agricultural  lands  in  the  same  tenancy.  In  Pratt  v.  J 

tarn,  with  arduous  cottage  thereon,  was  taken  by  a tenant  and 

whicii  lie  held  on  lease  for  ever  as  demesne,  it  was  excluded,  on  the  ground  that 
it  had  become  demesne.  In  Borrowes  v.  Colies,  an  analogous  decision  was  come  to. 
Your  Committee  are  of  opinion  that  the  test  whether  land  has  been  undemesned  should  be 
whether  or  not  the  letting  was  made  for  temporary  convenience., 

The  ease  of  pasture  holdings  also  presents  unexpected  features.  If  let  to  be  used  wholly 
or  mainly  for  pasture,  exclusion  takes  place  unless  the  tenant  resides  on  the  holding,  or 
d'erit  with 7he  holding  on  which  he  resides,  but  all  pasture  lettings  are  excluded, 
irrespective  of  residence,  if  tlie  land  is  valued  at  or  over  50/. 

Varying  decisions- have- been-  given  as  to  the  meaning  of  the.wordsp'flet .tD-beuisedi/’ 
, 7, wholly^or  mainly,"  and for  the  purposes^!  .pastuwreu.  Wn'-theucrag 
Clare,  a farm  of  200  acres,  of  which  only  20'  could  ;be  ploughed,  and  15  tailed  by 
spade,  labour,  was  excluded,  altliough  no  written  instrument  of  letting  existed. 

Mountain  grazing  would  follow  the  same  rule. 
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At:  first,  where  a -lease  contained  no  covenant,  against  tillage  or  meadowing  covenant 
a fab  rent  was  fixed,  but  gradually  the  law  underwent  change.  The  Court  of  Appeal 
held  parole  evidence  admissible  to  prove  that  land  was  taken  for  grazing ; and  in  the  Appendix  6.  ' 
case  of  Fulham  v.  Garry,  where  the  lease  expressly  demised  the  lands  for  “ grazing  oherry,  P.  330. 
and  meadowing  only,”  it  was  held  that  parole  evidence  was  admissible  to  show  that 
the  purpose  of  the  letting-  was  for  “ grazing  only.”  In  the  absence  of  any  prohibition  22  l.  r.  i’.38. 
against,  meadowing,  tenants  under  the  earlier  decisions  were  not  excluded,  but  the  Court  30  l.  r.  i.  eo3. 
of  Appeal  in  Byrne  v.  Hill  reversed  the  Land  Commission,  who  had  held  that  a fair  3252-3. 
rent  might  be  fixed  where  the  hay  could  be  sold  off  the  farm. 

Again,  it  was  decided  that  where  the  land  could  not  profitably  be  meadowed,  and  pasture. 

Lad  been  always  used  for  grazing,  though  no  restrictive  covenant  existed  either  as  to 
tillage  or  meadowing,  the  holding  was  excluded  Pasture  land  becomes  “ancient  28 l. it. .1!  464, 
pasture”  in  Ireland  after  20  years,  which  it  is  illegal  to  break  up  without  permission,  cifen-y, p. 48. 
Consequently  in  McCormick?;.  Loft  us,  although  the  lease  contained  no  restrictions  on  Murphy ». 
tillage  or  meadowing,  it  was  held  that  as  pasture  would  be  the  most  profitable  user  of 
the  holding,  which  was  mainly  under  ancient  pasture,  the  holding  was  excluded.  3233. 

J 1 28  I.L.T.R.  37. 

Tillage  being  now  less  profitable  under  the  changed  condition  of  agriculture,  it  is  Suggested  limit; 
natural  and  conformable  to  the  policy  of  these  Acts  that  the  limit  of  exclusion  in  hoidln"^” 
pasture  holdings  should  be  raised.  Mr.  Justice  Bewley  suggested  that  this  limit  should  exclusi  “• 
be  altered  from  50/.  to  100/.  Your  Committee,  upon  consideration,  recommend  that  a 10738 
limit  nf  200/.  should  be  fixed,  in  substitution  for  that  contained  in  Sub-section  3 of 
Section  58  of  the  Act  of  1881.  The  provision  of  Sub-section  4 requiring  residence  Reduce, 
should,  of  course,  be  retained.  No  holdings  should  be  excluded,  unless  a written 
instrument  of  letting  had  prohibited  tillage  or  meadowing  for  sale,  and  the  Court 
had  come  to  the  conclusion  that  this  prohibition  was  inserted  bona  fide,  and  not  merely 
to  effect  an  exclusion  from  the  Land  Acts.  Dairy  farms  should  not  be  excluded,  whatever  Dairy  farms, 
might  be  the  valuation. 

A tenant  is  excluded  who  by  sub-letting  is  not  technically  in  occupation,  at  the  sub-ietting 
date  of  the  serving  of  the  originating  notice  to  fix  a fair  rent.  This  exclusion  does 
not  apply  (i.)  if  the  tenant  has  sub-let  with  the  consent  of  his  landlord  ; or  (ii.)  if  belore 
the  Act  of  1887  he  has  sub  let  to  labourers  employed  011  the  holding,  when  the  land 
comprised  in  each  sub-letting  does  not  exceed  half  an  acre  ; or  if  the  sub-letting  made 
before  the  passing  of  the  said  Act  is  of  a “ trivial  ” character. 

Sub-letting  is  a great  cause  of  exclusion,  especially  in  Ulster;  and  the  construction  Operation m 
of  the  exceptions  raising  a number  of  intricate  questions,  as  to  whether  assent  or 
acquiescence  is  consent,  what  constitutes  triviality,  and  so  forth,  has,  in  the  opinion  of 
your  Committee,  operated  harshly,  and  excluded  large  numbers  of  tenants  from  the 
benefits  of  fair  rent  and  security  of  tenure. 

The  general  question  is  undoubtedly  one  of  difficulty.  On  the  one  hand,  excessive  uwkuiiies  of 
sub-letting  is  obviously  hurtful,  while  to  prohibit  or  punish  sub-letting  would  be  likely  J*  wstlon- 
to  hinder  industry,  and  would  tend  to  drive  labourers  from  the  country  into  the  towns.  IU90. 

Mr.  Neligan,  Recorder  of  Cork,  thinks  that  lettings  for  labourers  should  not  be  deemed  Mr.  Neiigan. 
sub-letting,  but  a mere  extension  of  farm  buildings.  Mr.  Justice  Bewley  suggests  that 
a sub-tenant  to  any  substantial  extent  should  be  made  an  immediate  tenant  to  the  Gooi 
head  landlord,  and  that  a fair  rent  should  then  be  fixed  on  the  portion  of  the  holding  6934!  7278.’ 
remaining  in  the  occupation  of  the  tenant. 

Having  considered  the  evidence  taken  on  the  subject  of  exclusions  as  a whole,  pp.  144-5.  ’ 
your  Committee  submit  the  following  recommendations  : — “^27. 

> V-  T 9llo! 

(i.)  No  holding  to  be  excluded  from  the  Land  Acts  on  the  ground  that  a «;«» enda- 
part  of  it  is  not  agricultural  or  pastoral  in  character,  unless  such  part  is  in  the  exclusions, 
opinion  of  the  Court  the  substantial  part  of  the  holding. 

(ii.)  No  place  to  be  considered  a city  or  town  within  the  meaning  of  the  sub- 
section excluding  town  parks,  unless  it  has  a population  exceeding  2,000. 

(iii.)  To  admit  to  the  benefit  of  the  Acts,  tenants  of  pasture  holdings  under 
200/.  valuation. 

0.122.  c 2 (iv.)  Sub- 
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Lettings  by 
limited  owners. 
891.  897-925. 
2215. 


Hansard,  Vol. 
2G4,  page  950, 
and  Lords  Hills 
for  1881,  Nos. 
204  and  207. 


Tenants 
holding  under 
a middleman. 
5827.  9116. 
10200-7. 
10749.  sqq. 


Exclusion  of 
certain  lease- 
holders and 
fee-farm 
grantees. 
Burton  v. 
King-Harman. 
28  I.L.T.R.  23. 
Kelly  u.Rattey, 
3451.  10318. 
802.  874.  8069, 
4035  sqq. 


Judge  Shaw. 
9030  to  9032. 
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(iv.)  Sub-letting  not  to  be  a bar  to  the  fixing  of  a fair  rent,  and  the  tenant  to 
be  deemed  in  occupation  of  his  holding,  provided  that  the  sub-letting  does  not 
impair  the  security  for  the  rent. 

With  regard  to  lettings  by  limited  owners,  the  present  state  of  the  law  is  mani- 
festly unjust  to  the  tenant.  That  a tenant  should  be  debarred  from  fixing  a fair  rent 
and  be  liable  to  eviction,  or,  still  more  extraordinary,  should  have  his  statutory  term 
destroyed,  and  his  fair-rent  order  nullified,  not  by  reason  of  any  act  or  default  personal 
to  himself,  or  by  reason  of  the  character  of  the  holding,  but  because  of  limitations  affecting 
his  landlord’s  status  in  deeds  which  the  tenant  can  have  no  knowledge  of,  is  manifestly  a 
gross  anomaly.  The  House  of  Lords,  indeed,  on  the  motion  of  Lord  Cairns,  provided 
expressly  in  Section  15  for  the  case  of  the  limited  owner,  but  the  House  of  Commons 
adhered  to  its  original  words,  which  are  wider,  and  were  supposed  to  meet  not  only 
the  case  put  by  Lord  Cairns,  but  to  cover  others  not  provided  for  by  his  amendment. 

Moreover,  where  tenants  hold  under  a middleman,  whose  interest  is  determined  by 
ejectment  for  non-payment  of  rent,  in  consequence  of  his  failure  to  pay  the  head-rent,  this 
has  been  held  to  determine  the  tenure  of  all  the  occupjdng  tenants,  though  the  ejectment 
arises  through  no  fault  of  theirs  ; and  under  a re-letting,  to  them  by  the  head  landlord 
they  would  all  become  “future”  tenants.  This  is  a serious  detect  in  the  law,  and  is  the 
more  striking  in  view  of  the  fact,  that  if  the  middleman’s  interest  determines  in  the  natural 
way  by  efflux  of  time,  the  occupying  tenants  are  protected  by  the  express  terms  of 
Section  15,  and  all  are  in  such  case  made  tenants  of  the  head  landlord,  enjoying  the 
same  tenure  as  under  the  middleman. 

Certain  leaseholders  are  excluded  from  the  Act  of  1887,  by  reason  of  the  term  lor 
which  they  hold,  and  certain  leaseholders  and  fee-farm  grantees  from  the  Redemption 
Act  of  1891  by  reason  either  of  the  term  for  which  they  hold,  or  of  the  nature  of 
the  grant,  or  of  the  time  at  which  it  was  made.  There  is  no  principle  in  such  exclusions, 
and  these  persons  should  also  have  the  right  of  resorting  to  the  Court. 


Recoin  .penda- 


County  Court  Procedure. 

The  number  of  oases  heard  in  County  Courts  is  comparatively  small,  and  the 
practice  is  not  always  uniform,  in  the  County  Court  system  only  one  valuer  goes  upon 
the  land  and  he  is  not,  moreover,  as  the  lay  Assistant  Commissioner  is,  a member  of  the 
Court  with  a voice  in  its  decision  ; he  has  merely  a consultative  position  ; he  is  paid 
by  the  day  and  not  by  salary.  One  County  Court  Judge  informed  the  Committee  that 
as  the  Judge  knows  nothing  of  the  facts  himself,  and  has  no  other  mode  of  arriving  at  a 
conclusion  as  to  the  value  of  the  land  than  by  adopting  the  Court  valuer's  opinion,  he, 
for  his  part,  always  felt  himself  morally  bound  to  accept  the  valuation  of  the  Court 
valuer. 

Another  County  Court  Judge,  however,  assured  the  Committee  that  he  always 
■ applied  his  own  mind  to  the  facts  before  him,  and  gave  his  decision  as  an  act  of  his 
own  independent  judgment.  It  is  difficult  lo  see  why  a Judge  of  a County  Court 
should  not  he  as  capable  of  conducting  these  inquiries  efficiemly  as  a legal  Assistant 
Commissioner. 

Your  Committee  think  it  expedient  that  in  order  to  conduce  to  conformity,  the 
County  Court  valuer,  having  first  attended  the  hearing  of  the  case,  should  then  inspect 
the  holding  and  report  thereon,  and  that  judgment  should  be  given  m the  case  at  the 
ensuing  sessions. 

Your  Committee  observe  with  regret  the  delay  and  inconvenience  caused  by  the 
transfers  ex  parte,  on  the  application  of  the  landlord,  of  fair-rent  applications  from  the 
County  Courts  to  the  Sub-Commissions.  Your  Committee  recommend  that  such 
transfers  should  not  be  allowed  except  for  substantial  cause  assigned,  and  with  restrictions 
on  proceeding  for  the  old  rent  in  the  interval  before  judgment. 


Costs 
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Costs. 

Costs  are  undoubtedly  heavy  in  proportion  to  the  matter  in  question.  It  was  stated  Heavy  Costs.  ■ 
that  where  there  is  no  appeal  the  costs  are  often  between  3 1.  and  41.  On  the  294.000  362, ses,  nos, 
cases  the  reductions  amount  to  1,270,000/.  Taking  the  average  reduction  as  4/.  to  362  3- 
each  tenant,  a year  of  the  benefit  gained  is  swallowed  up  by  the  cost  of  the  action. 

Figures  were  put  in  showing  that,  where  there  is  an  appeal  from  the  Sub-Commissions  ssa  to  663 
to  the  Chief  Court,  in  cases  where  the  rent  does  not  exceed  5/.,  the  costs  could  hardly 
be  less  than  21.,  and  might  be  more  than  twice  that  amount ; and  Mr.  Commissioner 
FitzGerald  stated  that  costs  undoubtedly  bear  “extremely  heavily”  in  small  cases. 


Miscellaneous. 

Your  Committee  now  pass  on  to  various  other  questions  and  suggestions  that 
seem  to  call  for  the  attention  of  Parliament. 

The  Committee  have  had  the  advantage  of  hearing  explanations  from  Lord  Justice  Nature  of 
FitzGibboti  and  Mr.  Justice  Bewley,  on  the  nature  of  the  statutory  term  created  by  the  Statutory  tei'm‘ 
Act  of  1881. 

The  Lord  Justice  set  forth  his  views  in  the  following  words  : “ The  rent  is  fixed  for  Difference  of 
“ 15  years,  and  it  goes  on  until  it  is  altered  ; it  cannot  be  altered  during  15  years,  and  opinion. 

“ the  tenancy  remains  all  through  a thing  that  cannot  be  determined.  After  15  years  Fi«Gibbon,i,.j. 
“ the  rent  is  capable  of  revision ; but  if  it  is  not  revised  1 suppose  it  goes  on  as 
**  before.  It  is  not  a 15  years’  lease;  it  is  a lease  for  ever,  an  undeterminable  tenancy  3428. 

“ from  year  to  year,  with  power  to  fix  or  to  vary  the  rent  every  15  years.” 

- The  view,  however,  advanced  by  Mr.  Justice  Bewley  does  not  seem  entirely  to  Bowiey,  j., 
coincide  with  that  of  the  Lord  Justice.  He  quotes  from  the  judgment  of  the  Irish  l0173' 
Master  of  the  Rolls,  these  words : “ All  that  the  Land  Act  does  is  by  negative  words 
“ to  impose  on  the  landlord  a disability  to  raise  the  rent  or  put  out  the  tenant  during 
“ the  term.”  And  then  Mr.  Justice  Bewley  adds,  “ I have  no  doubt  whatever  that  that 
“ is  the  true  legal  position.”  And  again  he  says,  “ If  the  tenant  wants  ...  to  10184. 

“ retain  security  of  tenure,  there  is  nothing  in  the  Act  to  give  it  him  unless  he  acquires 
“ a new  statutory  term.”  He  also  considers  it  a “ moot  point  ” whether,  at  the  expiry  10177. 
of  the  statutory  term,  the  fair  rent  goes  on,  or  the  old  rent  revives.  It  is  obviously 
most  undesirable  that  a doubt  once  disclosed  on  so  important  a matter  should  continue. 

Your  Committee  consider  that  Lord  Justice  FitzGibbon  correctly  interprets  the  intention  Recommenda- 
of  Parliament,  and  it  should  be  made  clear  by  legislative  enactment  that,  at  the  end  of  tlon' 
the  statutory  term,  the  rent  payable  should  continue  to  be  the  judicial  rent  previously 
fixed,  and  that  the  holding  should  continue  to  be  subject  to  the  statutory  conditions, 
until  a new  rent  shall  have  been  fixed  in  accordance  with  the  law,  and  the  statutory 
conditions  thereby  revived. 

Doubts  having  been  expressed  whether  the  legal  status  of  a judicial  tenant  can  be  Legal statun of 
questioned  on  the  application  for  a second  statutory  term,  the  attention  of  Parliament  is  ^udidal  tanant- 
called  to  this  question,  with  a view  to  the  prevention  of  needless  litigation. 

The  statutory  or  judicial  term  is  at  present  15  years.  There  was  a general  consensus  Length  of 
of  opinion  among  the  witnesses  that  the  term  is  too  long,  for  the  reason  that  it  is  im-  slatulory  term' 
possible  to  foresee  so  far  the  fluctuation  in  prices  which  largely  affects  the  fairness  of  a Garyey  m44 
rent.  The  periods  suggested  range  from  five  years  upwards.  Two  witnesses  only  opposed 
0-122.  c 3 any  D“ie;  692l’. 
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any  change,  on  the  ground  that  a short  terra  tends  to  unsettle  the  tenant's  mind.  It  should 
i,627  be  noticed,  however,  that  of  those  who  propose  to  shorten  the  term,  Mr.  Neligan,  who,  as 
to  U63S.  a member  of  the  Cowper  Commission,  recommended  a term  of  five  years,  did  so,  on  the 
assumption  that  it  would  be  possible  to  arrange  an  automatic  process  for  fixing  rents, 
which,  on  the  evidence  before  them,  your  Committee  do  not  regard  as  practicable.  Mr. 
Neligan  now  suggests  10  years  as  the  statutory  term. 


ReoommenSo-  Your  Committee  are  of  opirdon  that  the  statutory  term  should  not  exceed  10 
11 “ ' years. 


Limited 

administration. 

963-971. 


On  one  question,  which  judicial  decision  might  any  day  raise  to  importance,  the  law 
,s.  stated  to  be  in  a doubtful  and  unsatisfactory  state.  If  a tenant  dies  intestate,  and 
legal' representation  has  not  been, taken  out, it  is  described  as  being  the  common  practice 
of  landlords , and  agents  to  give  receipts  for  rent, to  the  ,perfion  :in  occupation,  describing 
the  money  as  paid  by  “the  representatives  of  A.  B.,”  the  deceased  tenant.  It  has  been 
the  practice  both  of  the  Land  Commission  and  of  Sub-Commissions,  under  the  Statute 
of  1881  to’ make  an  order  appointing  the  widow  or  child  who  shall  have  served  an 
originating  notice  a limited  administrator  of  the  deceased  tenant  for  the  purpose  of  the 
proceedings  A judgment  of  the  Court  of  Exchequer  has  thrown  doubt  on  the  power  of 
the  Land  Commission  to  exercise  this  jurisdiction,  on  the  hearing  of  a fair-rent  application. 
So  long  as  this  doubt  has  not  been  set  at  rest ‘by  legislation,  the  Courts  may  possibly 
require  in  all  cases  of  this  kind,  that  the  applicant  shall  obtain  letters  of  administration 
from  the  Probate  Division  before  the  originating  notice  to  fix  a fair  rent  could  be  served, 
and  this  necessity  would  obviously  cause  both  delay  and  expense. 


r t„.  - Having-regard  to dhe1  evidence;  adduced  ondshe  sobjeet  of  turbary,  to-the  effect  that  if 

UC " the ‘tenant  has  enjoyed  a right  of  turbary- appurtenant,  to  the  holding,  the  Commissioners  - 

B.n.y  in,  have  n0  power  to  secure tlieturbary  to  the  tenant,  so  that  the  tenant  is  sometimes  compelled 
"Sim’.  to  pay  back  for  turf  as  much  as  he  has  gained  by  reduction  of  rent ; and  taking  into 
that  in  many  parts  turf  is  a necessity  of  life;  and  that  oppressive  rent  is 
SssWa,  sometimes  charged  for  the  privilege-  of  catting  turf,  your  Committee  are  of  opinion  that, 
is's.iiis,  tvbei  the  turbary  is  outside  the  ambit  of  the  holding,  the  Commissioners  should  have 
• Cunningham1,  power,  in  cases  where  the  tenant  has  hitherto  been  allowed  to  cut  turf,  to  secure  the 
MucAf.-.,58t4.  right  to  the  tenant  on  such  terms  as  they  may  think  fib  The  same  power  might  be 
O’Keeffe,’ 61 94.  granted  with  respect  to  all  easements  enjoyed  with  the  holding. 

Repotting.  The  arrangements  for  reporting  the  judgments  of  the  Land  Commission  have  been 

1775.  extremely  inadequate,  so  that  even  in  cases  of  the  first  importance,  both  to  landlord  and 

8430  to  8445.  teiiiant,  they  are  not  accessible. 

One  legal  Assistant  Commissioner  stated  that  sometimes  six  months  elapsed  before 
the  judgments  of  the  higher  courts  are  available  for  the  guidance  of  the  Assistant  Com- 
missioners, and  that  generally  in  this  respect,  though  no  other  branch  of  law  can  be 
practically  so  important  to  the  people  of  the  country,  the  absence  of  regular  provision  for 
authorised  reports  of  land  cases  places  the  Assistant  Commissioners  and  all  concerned 
at  great  disadvantage. 

One  legal  witness  expressed  an  opinion  that  it  would  be  very  desirable  to  consolidate 
all  the  Land  Statutes  from  1860  down  to  the  present  time  in  one  code,  simplifying,  so 
far  as  possible,  the  cross  references  and  artificial  definitions  of  the  present  Acts.  In  view 
of  Lord  Justice  FitzGibbon’s  description  of  the  existing  difficulty  arising  from  the 
incorporation  of  several  complex  and  intricate  Statutes,  and  from  the  mass  of  undigested 
legal  decisions,  vour  Committee  are  of  opinion  that  opportunity  should  be  taken  as  soon 
as  feasible  of  consolidating  the  Irish  Land  Laws  in  one  consistent  and  intelligible  Act, 
which  besides  being  complete  in  itself  should,  in  the  words  of  the  late  learned  Professor 
r • Kichey  “ be  drawn  up  in  such  language,  form,  and  manner,  that  the  landlords  and 
k tenants  in  Ireland  (or  at  least  such  of  them  as  are  reasonably  educated)  should, 
1880,,..  i is  „ like  the  inhabitants  of  Continental  Europe  and  America,  be  able,  without  professional 
•‘assistance,  to  discover  their  respective  rights  and  duties.’ 


Greer, 

8429  45. 

Bcwley,  J. 
10096  to  10105. 
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In  submitting  this  Report,  with  the  Minutes  of  Proceedings  and  Evidence  taken 
before  them,  your  Committee  beg  to  express  their  opinion  that  it  is  highly  desirable 
that  they  should  be  re-appointed  in  the  next  Session  of  Parliament,  for  the  purpose 
of  inquiring  into  the  working  -and  administration  of  the  Purchase  Acts,  the  working 
of  the  Land  Judges’  Court,  and  the  distribution  of  business  amongst  the  various  depart- 
ments of  the  Land  Commission. 

20  August  1894. 


.i'sonriYHisra  ,va\s»A\  .tM 


trod 
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Tuesday,  Is#  May  1894. 


MEMBERS  PRESENT  : 

Mr.  John  Morley  in  the  Chair. 

M r.  Dillon. 

Mr.  Hayes  Fisher 
Mr.  Fuller. 

Mr.  T.  M.  Healy. 

Mr.  Leese. 

Mr.  Macartney. 

Mr.  Robert  Reid. 

Mr.  Gerald  FitzGerald,  Q.C.,  examined. 

[Adjourned  till  Friday  next,  at  Eleven  o’clock. 


Mr.  T.  W.  Russell. 
Mr.  Sexton. 

Colonel  Waring. 
Mr.  Wharton. 

Mr.  Brodrick. 

Mr.  W.  Kenny. 


Friday,  4th  May  1894. 


MEMBERS  PRESENT: 

Mr.  John  Morley  in  the  Chair. 

Mr.  T.  M.  Healy. 

Mr.  Leese. 

Mr.  M‘  Car  tan. 

Mr.  Dillon. 

Mr.  Sexton. 

Mr.  T.  W.  Russell 
Mr.  Brodrick. 

Mi\  Macartney. 

Mr.  W.  F.  Bailey,  examined. 

During  the  absence  of  the  Chairman,  Mr.  Leese  took  the  Chair. 

[Adjourned  till  Tuesday  next,  at  Twelve  o’clock. 


Mr.  W.  Kenny. 
Mr.  Wharton. 

Mr.  Carson. 

Mr.  Clancy. 

Mr.  Hayes  Fisher. 
Mr.  Fuller. 

Mr.  Robert  Reid. 
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Tuesday , 8th  May  1894. 


MEMBERS  PRESENT: 

Mr.  John  Morley  in  the  Chair. 

Mr.  Leese. 

Mr.  Clancy. 

Mr.  Brodrick. 

Mr.  Hayes  Fisher 
Mr.  W.  Kenny. 

Mr.  Macartney. 

Colonel  Waring. 

During  the  absence  of  the  Chairman,  Mr.  Leese  took  the  Chair. 

Mr.  W.  F.  Bailey,  further  examined. 

" ['Adjourned  till  To-morrow,  at  Twelve  o’clock. 


Mr.  T.  W.  Russell. 
Mr.  Sexton. 

. Mr.  M ‘Car tan, 

Mr.  Fuller. 

Mr.  T.  M.  Healy. 
Mr.  Dillon. 


Wednesday,  9th  May  1894. 


MEMBERS  PRESENT : 

Mr.  John  Morley  in  the  Chair. 

Mr.  Clancy. 

Mr.  Brodrick. 

Mr.  W.  Kenny. 

Colonel  Waring. 

Mr.  Macartney. 

Mr.  T.  W.  Russell 

Mr.  W.  F.  Bailey,  further  examined. 

[Adjourned  till  Tuesday,  22nd  May,  at  Twelve  o’clock. 


Mr.  Dillon. 

Mr.  Sexton. 

Mr.  Leese. 

Mr.  Fuller. 

Mr.  T.  M.  Healy. 
Mr.  M‘Cartan. 


Tuesday,  22 nd  May  1894. 

MEMBERS  PRESENT: 

Mr.  John  Morley  in  the  Chair. 

Mr.  W.  Kenny. 

Mr.  Brodrick. 

Mr.  T.  W.  Russell 

Mr.  W.  F.  Bailey,  further  examined. 

[Adjourned  till  Friday  next,  at  Twelve  o’clock. 

0.122.1-  d 


Mr.  Macartney. 
Mr.  Fuller.. 
Colonel  W aring. 
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Friday,  - 25  th  May- 1 894. 


MEMBERS  PRESENT : 


Mr.  John  Morley  in  the  Chair. 


Mr.  W.  Kenny. 

Mr.  Carson. 

Mr.  Hayes  Fisher. 

Colonel  Waring. 

Mr.  Macartney. 

Mr.  T.  W-i’  Russell.- 

Mr.  W.  F.  Bailey,  further  examined. 
Mr.  Lawrence  Doyle,  examined. 


Mr.  Sexton. 

Mr.  Dillon. 

Mr.  M ‘Car tan. 
Mr.  Leese. 

Mr.  T.  M.  Healy. 
Mr.  Brodrick. 


[Adjourned  till  Tuesday  next,  at  Twelve  o’clock. 


Tuesday,  2 9 th  May  1894. 


MEMBERS  PRESENT  : 

Mr.  John  Morley  in  the  Chair. 


Mr.  Sexton. 

Mr.  Dillon. 

Mr.  M‘Cartan. 
Mr.  Leese. 

Mr.  Fuller. 

Mr.  T.  M.  Healy. 
Mr.  Clancy. 


Lord  Justice  Fitz  Giblon  examined. 

[Adjourned  till  Friday  next,  at  Twelve  o’clock. 


Mr.  Wharton. 

Mr.  Hayes  Fisher. 
Mr.  W.  Kenny. 
Colonel  Waring. 

Mr.  Macartney. 

Mr.  Solicitor  General. 
Mr.  Brodrick. 

Mr.  T.  W.  Russell. 


Friday,  ls£  June  1894. 


MEMBERS  PRESENT: 

Mr.  John  Morley  in  the  Chair. 


Mr.  Hayes  Fisher. 

Mr.  Brodrick. 

Mr.  W.  Kenny. 
Colonel  Waring. 

Mr.  Macartney. 

Mr.  Solicitor  General. 
Mr.  T.  W.  Russell. 
Mr.  Dillon. 


Mr.  Sexton. 

Mr.  M‘Cartan. 
Mr.  Leese. 

Mr.:  Fuller. 

Mr.  T.  M.  Healy. 
Mr.  Clancy. 

Mr.  Wharton. 


Lord  Justice  FitzGMon,  further  examined. 

Mr.  W.  F.  Bailey,  further  examined. 

[Adjourned  till  Tuesday  next,  at  Twelve  o’clock. 
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Tuesday,  *5  th  Mine  1894. 


MEMBERS  PRESENT  : 

Mr.  John  Morley  in  the  Chair. 


Mr.  W.  Kenny. 
Mr.  Macartney. 
Mr.  T.  W.  Russell. 
Mr.  Dillon. 

Mr.  Sexton. 


Lord  Justice  EitzGibhon,  further  examined. 


Mr.  M'Cartan. 
Colonel  Waring. 
Mr.  Hayes  Fisher. 
Mr.  Brodrick. 

Mr.  Fuller. 


[Adjourned  till  Friday  neityat  Tivelve  o’clock. 


Friday  8th  June  1894. 


MEMBERS  PRESENT?- 


Mr.  John  Morley  in  the  Chair. 


Colonel  Waring. 

Mr.  T.  W.  Russell. 

Mr.  Fuller-. 

Mr.  Macartney. 

Mr.  Dillon. 

Mx-.  Sexton. 

Colonel  E.  R.  Bayly,  examined. 
Room  cleared. 

The  Committee  deliberated. 


Mr.  W.  Kenny. 
Mr.  M'Cartan. 

Mr.  Carson. 

Mr.  Hayes  Fisher. 
Mr.  Brodrick. 


mad? J^d  Question  put,  That  the  Question  of  Arrears  is  within  the  reference  under 
Whxch  the  Committee  sits.-fMr.  T.  W.  Russell.)- The  Committee  divided  : ’ 6 


Ayes,  5. 

Mr.  Dillon. 

Mr.  Fuller. 

M r.  M‘Cartan. 

Mr.  T.  W.  Bussell. 
Mr.  Sexton. 


Colonel  E.  R.  Bayly,  further  examined. 


Noes,  6. 

Mr.  Brodrick. 

Mr.  Carson.  . 

Mr.  Hayes  Fisher. 
Mr.  W.  Kenny. 
Mr.  Macartney. 
Colonel  Waring. 


[Adjourned  till  Tuesday  next,  at  Twelve  o’clock. 


Tuesday  12 th  June  1894. 


MEMBERS  PRESENT  : 

Mr.  John  Morley  in  the  Chair. 

Mr.  Brodrick. 

Mr.  Macartney. 

Colonel  Waring. 

Mr.  T.  W.  Russell 
Mr.  Dillon. 

Mr.  Sexton. 

Colonel  E.  R.  Bayly,  further  examined. 

Mr.  John  Cunningham,  examined. 

[Adjourned  till  Friday  next,  at  Twelve  o’clock. 


Mr.  M‘Cartan. 

Mr.  Leese. 

Mr.  Fuller. 

Mr.  Hayes  Fisher. 
Mr.  Wharton. 


0.122. 
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Friday , 15  th  June  1894. 


Mr.  Brodrick. 
Mr.  Dillon. 

Mr.  Fuller. 

Mr.  Leese. 

Mr.  Macartney. 
Mr.  M‘Cartan. 
Mr.  Russell. 


MEMBERS  PRESENT  : 

Mr.  John  Morley  in  the  Chair. 

Mr.  Sexton. 
Colonel  Waring. 
Mr.  Hayes  Fisher. 
Mr.  Clancy. 

Mr.  Wharton. 

Mr.  Carson. 


Mr.  John  Cunningham,  further  examined. 

[Adjourned  till  Tuesday  next,  at  Twelve  o’clock. 


Tuesday,  1 9th  June  1894. 

MEMBERS  PRESENT  : 


Mr.  John  Morley  in  the  Chair. 


Mr.  T.  W.  Russell. 

Colonel  Waring. 

Mr.  Brodrick. 

Mr.  Macartney. 

Mr.  M'Cartan. 

Mr.  John  Cunningham,  further  examined. 
Mr.  Thomas] [Mac Afee,  examined. 


Mr.  Sexton. 

Mr.  Leese. 

Mr.  Fuller. 

Mr.  Dillon. 

Mr.  Hayes  Fisher 


[Adjourned  till  Friday  next,  at  Twelve  o’clock. 


Friday,  22nd  June  1894. 


MEMBERS  PRESENT : 

Mr.  John  Morley  in  the  Chair. 

Mr.  T.  W.  Russell 
Mr.  Dillon. 

Mr.  Sexton. 

Mr  M‘Cartan. 

Mr.  Thomas  MacAfee,  further  examined. 

Mr.  Cornelius  O’Keefe,  examined.  ^Tuesday  next,  at  Twelve  o’clock. 


Mr.  Brodrick. 

Mr.  Hayes  Fisher. 
Mr.  Macartney. 
Colonel  Waring. 
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Tuesday,  26th  June  1 894. 


MEMBERS  PRESENT  : 

Mr.  John  Morlet  in  the  Chair. 


Mr.  Leese. 

Mr.  Fuller. 

Mr.  M‘Cartan. 

Mr.  Sexton. 

Mr.  T.  W.  Russell. 
Mr.  Dillon. 


I 


Colonel  Waring. 
Mr.  Kenny. 

Mr.  Brodrick. 

Mr.  Macartney.  . 
Mr.  Hayes  Fisher. 


During  the  absence  of  the  Chairman,  Mr.  Leese  took  the  Chair. 

Mr.  Cornelius  O'Keeffe  further  examined. 

[Adjourned  till  Friday  next,  at  Twelve  o’clock. 


Friday,  2 9th  June  1894. 


Mr.  Leese. 

Mr.  Fuller. 

Mr.  Macartney. 
Colonel  Waring. 
Mr.  T.  W.  Russell. 


MEMBERS  PRESENT : 

Mr.  John  Morley  in  the  Chair. 


Mr.  Sexton. 
Mr.  M'Cartan. 
Mr.  Dillon. 
Mr.  Brodrick. 


During  the  absence  of  the  Chairman,  Mr.  Leese  took  the  Chair. 

Mr.  Cornelius  O'Keeffe  further  examined. 

Room  cleared. 

The  Committee  deliberated. 

divided°-i011  made’  a“d  Question  Put>  T1,at  the  Room  be  cleared.— (Mr.  Brodrick.)— The  Committee 

Ayes.  4-  Noes,  4. 

Mr.  Brodrick.  Mr.  Dillon. 

Mr-  Fuller.  Mr.  M'Cartan. 

Mr  Macartney.  ftlr.  T.  W.  Russell. 

Colonel  Waring.  Mr.  Sexton. 

Whereupon  the  Chairman  (Mr.  Leese)  declared  himself  with  the  Ayes. 

Mr.  Laurence  Doyle  further  examined. 

[Adjourned  till  Tuesday  next,  at  Twelve  o’clock. 


Tuesday,  3rd  July  1894. 


Mr.  Solicitor  (ieneral 
Mr.  T.  W.  Russell. 
Mr.  Macartney. 
Colonel  Waring. 

Mr.  Carson. 

Mr.  Hayes  Fisher. 
Mr.  Fuller. 


MEMBERS  PRESENT  : 

Mr.  John  Morley  in  the  Chair. 

Mr.  Sexton. 
Mr.  M'Gartan. 
Mr.  Leese. 

Mr.  Clancy. 
Mr.  Dillon. 

Mr.  Brodrick. 


Mr.  Laurence  Doyle  further  examined. 
0.122.-*- 
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Mr.  Thomas  Roberts  examined. 

Boom  cleared. 

The  Committee  deliberated. 

Motion  made,  and  Question,  That  the  division  taken  on  Friday  last  on  the  Motion  that  the 
room  be  cleared  was  unnecessary,  inasmuch  as  any  Member  has  a right  to  claim  that  the  room  be 
cleared, — put,  and  agreed  to. — (The  Chairman.') 

Motion  made,  and  Question  proposed,  That  the  Committee  do  meet  de  die  in  diem , unless  the 
Committee  otherwise  order.— (Mr.  Sexton.) 

Motion,  by  leave,  withdrawn. 

Motion  made,  and  Question  proposed,  That  the  Committee  do  meet  from  Eleven  to  Four  on 
Tuesdays  and  Fridays —(Mr.  Brodrick.) 

Question  put. — The  Committee  divided 
Ayes,  5. 

Mr.  Brodrick. 

Mr.  Carson. 

Mr.  Hayes  Fisher. 

Mx-.  Macartney. 

Colonel  Waring. 


Motion  made,  and  Question  proposed,  That  the  Committee  do  sit  on  Three  days  of  the  week. — 
(Mr.  Leese.) 

Question  put.— The  Committee  divided 
Ayes,  10. 

Mr.  Clancy. 

Mr.  Dillon. 

Mr.  Hayes  Fisher. 

Mr.  Fuller. 

Mr.  Leese. 

Mr.  M'Cartan. 

Mr.  Solicitor  General. 

Mr.  T.  W.  Bussell. 

Mr.  Sexton. 

Colonel  Waring. 

Motion  made,  and  Question  proposed.  That  the  Committee  do  sit  on  Mondays,  Tuesdays,  and 
Fridays. — (Mr.  Leese.) 

Amendment  proposed,  To  leave  out  the  word  “ Tuesdays,”  in  order  to  insert  the  word 
“Wednesdays.” — (Mr.  Carson.) 

Question  put,  That  the  word  “Tuesdays”  stand  part  of  the  Question— The  Committee 
divided  : 

Ayes,  9. 

Mr.  Brodrick. 

Mr.  Clancy. 

Mr.  Dillon. 

Mr.  Fuller. 

Mr.  Leese. 

Mr.  M'Cartan. 

Mr.  Solicitor  General. 

Mr.  T.  W.  Bussell. 

Mr.  Sexton. 

Main  Question,— put,  and  agreed  to. 

Resolved,  That  the  Committee  do  sit  on  Mondays,  Tuesdays,  and  Fridays. 

[Adjourned  till  Friday  next,  at  Twelve  o’clock. 


Mr.  Carson. 

Mr.  Hayes  Fisher. 
Mr.  Macartney. 
Colonel  Waring. 


Noes,  3. 
Mr.  Brodrick. 
Mr.  Carson. 

Mr.  Macartney. 


Noes,  8. 

Mr.  Clancy. 

Mr.  Dillon. 

Mr.  Fuller. 

Mr.  Leese. 

Mr.  M‘Cartan. 

Mr.  Solicitor  General. 
Mr.  T.  W.  Bussell. 
Mr.  Sexton. 
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.Friday,  6th  July  1894. 


MEMBERS  PRESENT  : 

Mr.  John  Morley  in  the  Chair. 

Mr.  T.  W.  Russell.  " 

Colonel  Waring. 

Mr.  Macartney. 

Mr.  Leese. 

Mr.  Sexton. 

Mr.  Thomas  Roberts  further  examined; 

Mr.  Edward  Greer  further  examined. 

[Adjourned  till  Monday  next,  at  Twelve  o’clock. 


Monday,  9th  July  1894. 

MEMBERS  PRESENT: 

Mr.  John  Morley  in  the  Chair. 

Mr.  Sexton.  I Mr.  T.  W.  Russell. 

Mr.'  Macartney.  Mr.  Brodrick. 

Mr.  Hayes  Fisher.  j Mr.  M'Cartan. 

Mr.  Edward  Greer  further  examined. 

[Adjourned  till  To-morrow,  at  Twelve  o’clock. 


Mr.  M ‘Car tan. 

Mr.  Clancy. 

Mr.  Hayes  Fisher. 
Mr.  Brodrick. 

Mr.  Dillon. 


Tuesday,  10 th  July  1894. 


MEMBERS  PRESENT  : 


Mr.  John  Morley  in  the  Chair. 


Mr.  Sexton. 

Mr.  Solicitor  General. 
Mr.  Macartney. 

Mr.  T.  W.  Russell. 


Mr.  M'Cartan. 

Mr.  Hayes  Fisher. 
Mr.  Brodrick. 


During  the  absence  of  the  Chairman,  Mr.  Sexton  took  the  Chair. 

His  Honour  Judge  James  Johnson  Shaw  examined. 

[Adjourned  till  Friday  next,  at  Twelve  o’clock. 


Friday,  13 th  July  1894. 


MEMBERS  PRESENT : 

Mr.  John  Morley  in  the  Chair. 


Mr.  Fuller. 

Mr.  T.  W.  Russell. 

Mr.  Sexton. 

Mr.  Mf  Car  tan. 

Mr.  Dillon. 

Mr.  Edward  Heard,  examined. 


Mr.  Hayes  Fisher. 
Mr.  Carson. 

Mr.  Brodrick. 

Mr.  Macartney. 


[Adjourned  till  Monday  next,  at  Twelve  o’clock. 
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Monday,  16 th  July  1894. 


MEMBERS  PRESENT: 


Mr.  John  Morley  in  the  Chair. 


Mr.  T.  W.  Russell. 

Mr.  T.  M.  Healy. 

Mr.  M‘Cartan. 

Mr.  Sexton. 

Mr.  Hayes  Fisher. 

The  Hon.  Mr.  Justice  Edmund  T.  Bewley  examined. 
The  Committee  deliberated. 


Mr.  Carson. 

Mr.  Macartney. 
Mr.  Brodrick. 
Mr.  Dillon. 

Mr.  W.  Kenny. 


Motion  made,  and  Question  proposed,  “ Tliat  the  Witness,  having  read  his  letter  to  Lord  Justice 
FitzGibbon,  be  requested  to  read  the  Lord  Justice’s  reply  in  full” — (Mr.  T.  W.  Russell). — 
Question  put. — The  Committee  divided  : 


Ayes,  5. 

Mr.  Dillon. 

Mr.  T.  M.  Healy. 

Mr.  M'Cartan. 

Mr.  T.  W.  Russell 
Mr.  Sexton. 

The  Hon.  Mr.  Justice  E.  T.  Bewley  further  examined. 

Letter  read  accordingly. 

[Adjourned  till  To-morrow,  at  Twelve  o’clock. 


Noes,  3. 

Mr.  Brodrick. 

Mr.  Hayes  Fisher. 
Mr.  Macartney. 


Tuesday,  1 7th  July  1894. 


MEMBERS  PRESENT : 


Mr.  John  Morley  in  the  Chair. 

Mr.  Solicitor  General. 

Mr.  T.  W.  Russell. 

Mr.  T.  M.  Healy. 

Mr.  Sexton. 

Mr.  M'Cartan. 

Mr.  Kenny. 

Mr.  Macartney. 

The  Committee  deliberated. 

The  Hon.  Mr.  Justice  Bewley  further  examined. 

[Adjourned  till  Friday  next,  at  Twelve  o’clock. 


Mr.  Brodrick. 

Mr. “Clancy. 

Mr.  Dillon. 

Mr.  Fuller. 

Mr.  Hayes  Fisher. 
Mr.  Carson. 


Friday,  '20th  July  1894. 


MEMBERS  PRESENT: 


Mr.  John  Morley  in  the  Chair. 


Mr.  Leese. 

Mr.  T.  W.  Russell. 
Mr.  Kenny. 

Mr.  Macartney. 
Mr.  Clancy. 

Mr.  Sexton. 

Mr.  Dillon. 


Mr.  M'Cartan. 

Mr.  T.  M.  Healy. 
Colonel  Waring. 

Mr.  Fuller. 

Mr.  Hayes  Fisher. 
Mr.  Solicitor  General. 


During  the  absence  of  the  Chairman,  Mr.  Solictor  General  took  the  Chair. 

The  Hon.  Mr.  Justice  Bew/ey  further  examined. 

The  Committee  deliberated. 

[Adjourned  till  Monday  next,  at  Twelve  o’clock. 
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Monday , 23 rd  July  1894. 

MEMBERS  PRESENT : 


Mr.  John  Morley  in  the  Chair. 


Mr.  T.  W.  Russell. 
Mr.  Carson. 

Mr.  W.  Kenny. 

Mr.  Clancy. 

Mr.  M'Cartan. 

Mr.  Dillon. 

Mr.  Sexton. 

Mr.  T.  M.  Healy. 


Mr.  Hayes  Fisher. 
Mr.  Fuller. 

Mr.  Brodrick. 

Mr.  Leese. 

Colonel  Waring. 

Mr.  Macartney. 

Mr.  Solicitor  General. 


During  the  absence  of  the  Chairman,  Mr.  Leese  took  the  Chair. 


The  Hon.  Mr.  Justice  Bewley  further  examined. 

The  Committee  deliberated. 

[Adjourned  till  T o-morrow,'’at  Twelve  o’clock. 


Tuesday,  2 4 th  July  1894. 


members  present: 

Mr.  John  Morley  in  the  Chair. 


Mr.  T.  W.  Russell. 

Mr.  Macartney. 

Mr.  W.  Kenny. 

Mr.  Brodrick. 

Colonel  W aring. 

Mr.  Clancy. 

The  Hon.  Mr.  Justice  Bewley  further  examined. 
The  Committee  deliberated. 


Mr.  M‘Cartan. 

Mr.  T.  M.  Healy. 
Mr.  Sexton. 

Mr.  Dillon. 

Mr.  Carson. 

Mr.  Hayes  Fisher. 


Motion  made,  and  Question,  “ That  the  Notes  of  Proceedings  in  Court  of  any  case  with  refer- 
ence to  which  any  Witness  has  been  examined  may,  on  the  application  of  any  Member,  be  inserted 
in  the  Appendix  ” — (Mr.  Carson), — put,  and  agreed  to. 


Motion  made,  and  Question  proposed,  “ That  the  Committee  is  now  in  a position  to  proceed 
with  the  consideration  of  their  Report  upon  the  Principles  and  Practice  of  the  Irish  Land  Com- 
missioners and  County  Court  Judges  in  cairying  out  the  Fair  Rent  and  Free  Sale  provisions  of  the 
several  Land  Acts  referred  to  in  the  reference,  and  to  suggest  improvements  as  to  Law  and  Practice”— 
(Mr.  T.  IV.  Russell). 

Amendment  proposed,  to  leave  out  from  the  word  “ That”  to  the  end  of  the  Question,  and  add 
the  following  words  “ Having  regard  to  the  terms  of  reference,  it  would  be  unfair  and  unsatisfactory 
that  the  Committee  should  report  until  it  hears  the  evidence  of  non-official  witnesses,  and  also  of 
those  witnesses  whose  evidence  has  not  been  concluded” — (Mr.  W.  Kenny). — Question,  That  the 
words  proposed  to  be  left  out  stand  part  of  the  Question, — put,  and  negatived. 

Question  put,  That  the  proposed  words  be  there  added. — The  Committee  divided  : 


Ayes,  6 
Mr.  Brodrick. 

Mr.  Carson. 

Mr.  Hayes  Fisher. 
Mr.  W.  Kenny. 
Mr.  Macartney. 
Colonel  Waring. 


Noes,  6. 

Mr.  Clancy. 

Mr.  Dillon. 

Mr.  T.  M.  Healy. 
Mr.  M‘Cartan. 

Mr.  T.  W.  Russell. 
Mr.  Sexton. 


Whereupon  the  Chairman  declared  himself  with  the  Noes. 

Another  Amendment  proposed,  after  the  word  “ That,”  to  add  the  following  words  : — “ After 
0.122.  e 3 taking 
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taking  suck  evidence  as  may  be  tendered  in  further  sittings  of  the  Committee,  not  exceeding  three 
in  number,  the  Committee  will  proceed  to  consider  their  Report”— (Mr.  Sexton). —Question  put.  That 
those  words  be  there  added. — The  Committee  divided: 


Ayes,  6. 

Mr.  Clancy. 

Mr.  Dillon. 

Mr.  T.  M.  Healy. 
Mr.  M‘ Car  tan. 

Mr.  T.  W.  Russell. 
Mr.  Sexton. 


Noes,  6. 

Mr.  Brodrick. 

Mr.  Carson. 

Mr.  Hayes  Fisher. 
Mr.  W.  Kenny. 
Mr.  Macartney. 
Colonel  Waring. 


Whereupon  the  Chairman  declared  himself  with  the  Ayes. 

Main  Question  put,  “ That  after  taking  such  evidence  as  may  be  tendered  in  further  sittings 
of  the  Committee,  not  exceeding  three  in  number,  the  Committee  will  proceed  to  consider  their 
Report.” — The  Committee  divided  : 


Ayes,  6. 

Mr.  Clancy. 

Mr.  Dillon. 

Mr.  T.  M.  Healy. 
Mr.  M'Cartan. 

Mr.  T.  W.  Russell. 
Mr.  Sexton. 


Noes,  6. 

Mr.  Brodrick. 

Mr.  Carson. 

Mr.  Hayes  Fisher. 
Mr.  W.  Kenny. 
Mr.  Macartney. 
Colonel  Waring. 


Whereupon  the  Chairman  declared  himself  with  the  Ayes. — 

[Adjourned  till  Friday  next,  at  Twelve  o’clock. 


Friday,  27  th  July  1894. 


MEMBERS  PRESENT  : 


Mr.  John  Morley  in  the  Chair. 


Mr.  T.  W.  Russell. 
Mr.  Sexton. 

Mr.  T.  M.  Healy. 
Mr.  M‘Cartan. 

Mr.  Fuller. 

Mr.  Leese. 

Mr.  Brodrick. 


Colonel  Waring. 

Mr.  Macartney. 

Mr.  W.  Kenny. 

Mr.  Clancy. 

Mr.  PI  ayes  Fisher. 
Mr.  Dillon. 

Mr.  Solicitor  General. 


During  the  absence  of  the  Chairman,  Mr.  Leese  took  the  Chair. 


The  Committee  deliberated. 


Correspondence  between  Mr.  W.  F.  Bailey  and  Lord  Justice  FitzOibbon  put  in  by  the  Chair- 
man, and  read. 

Motion  made,  and  Question  put,  “ That  a letter  from  His  Honour  Judge  Shaw,  supplementing 
liia  evidence  given  to  the  Committee,  should  be  put  on  the  Notes  ” — (Mr.  T.  M.  Healy). — The  Com- 
mittee divided : 

Ayes,  5. 

Mr.  Brodrick. 

Mr.  T.  M.  Healy. 

Mr.  W.  Kenny. 

Mr.  Macartney. 

Colonel  Waring. 

His  Honour  Judge  John  Neliyan  examined. 

[Adjourned  till  Monday  next,  at  Twelve  o’clock. 


JNoes,  o. 

Mr.  Clancy. 

Mr.  Fuller. 

Mr.  Leese. 

Mr.  M‘Cartan. 

Mr.  T.  W.  Russell. 
Mr.  Sexton. 
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Monday , 30 th  July  1894. 


MEMBERS  PRESENT  : 

Mr.  John  Mobley  in  the  Chair. 

Mr.  Sexton. 

Mr.  Brodrick. 

Mr.  T.  W.  Russell 
Mr.  W.  Kenny. 

Mr.  Dillon. 

Mr.  Macartney. 

During  the  absence  of  the  Chairman,  Mr.  Leese  took  the  Chair. 

The  Committee  deliberated.  > 

A further  letter  from  Mr.  W.  F.  Bailey  put  in  by  the  Chairman. 

Mr.  Toler  R.  Garvey  examined. 

[Adjourned  till  To-morrow,  at  Twelve  o’clock. 


Tuesday , 31sf  July  1894. 


MEMBERS  PRESENT : 

Mr.  John  Morley  in  the  Chair. 

Mr.  Carson. 

Mr.  Brodrick. 

Mr.  Hayes  Fisher. 

Mr.  Macartney. 

Mr.  W.  Kenny. 

Colonel  Waring. 

Mr.  T.  W.  Russell. 

During  the  absence  of  the  Chairman,  Mr.  T.  W.  Russell  took  the  Chair. 

Mr.  Toler  R.  Garvey  further  examined. 

Mr.  William  A.  Barnes  examined. 

Mr.  E.  de  L.  W illis  examined. 

Mr.  William  Roclifort  was  examined. 

The  Committee  deliberated. 

Motion  made,  and  Question  put,  “ That  the  Committee  do  meet  on  Tuesday,  14th  August, [to 
consider  their  Report  ” — (Mr.  Sexton). 

The  Committee  divided : 

Ayes,  7 
Mr.  Clancy. 

Mr.  Sexton. 

Mr.  Dillon. 

Mr.  Fuller. 

Mr.  Healy. 

Mr.  Leese. 

Mr.  Russell. 

[Adjourned  till  Tuesday,  14th  August,  at  Twelve  o’clock. 


Noes,  6. 

Mr.  Brodrick. 

Mr.  Carson. 

Mr.  Hayes  Fisher. 
Mr.  W.  Kenny. 
Mr.  Macartney. 
Colonel  Waring. 


Mr.  Clancy. 

Mr.  Sexton. 

Mr.  Dillon. 

Mr.  Fuller. 

Mr.  Leese. 

Mr.  T.  M.  Healy. 


Mr.  Leese. 

Mr.  Hayes  Fisher. 
Mr.  T.  M.  Healy. 
Colonel  Waring. 
Mr.  Fuller. 
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Tuesday , 14 th  August  1894. 


MEMBERS  PRESENT : 

Mr.  John  Mobley  in  the  Chair. 

Mr.  T.  W.  Russell. 

Mr.  Dillon. 

Mr.  Sexton. 

Mr.  Solicitor  General. 

Mr.  Leese. 

Mr.  Fuller. 

Mr.  T.  M.  Healy. 


Mr.  Brodrick. 

Mr.  Carson. 
Colonel  Waring. 
Mr.  Macartney. 
Mr.  Kenny. 

Mr.  Hayes  Fisher. 
Mr.  Clancy. 


DRAFT  REPORT,  proposed  by  the  Chairman,  read  the  first  time,  as  follows.- — 

T a V Committee  of  this  House  has  previously  inquired  into  the  working  of  the  Irish 

l,and  Acts.  A Committee  of  the  House  of  Lords  in  1883  met  to  consider  the  working  of  the  Land 
Act  ot  1881,  and  a Koyal  Commission  was  appointed  in  1887  to  examine  into  the  Irish  Land  system, 
and  much  evidence  was  taken  by  both  bodies.  Your  Committee,  however,  sat  under  more  narrow 
terms  ot  reference,  and  accordingly  devoted  its  entire  time,  except  the  last  three  sittings,  to  hearing 
purely  official  witnesses.  At  the  last  three  sittings  certain  evidence  was  received  on  behalf  of  the 
Irish  landlords,  but,  with  this  exception,  no  other  than  official  evidence  has  been  taken.  No  witness 
on  hehalt  ot  the  tenants  was  therefore  heard,  as  your  Committee  considered  it  expedient,  instead  of 
investigating  allegations  of  individual  grievance,  whether  on  the  part  of  tenants  or  owners,  to  obtain 
a general  view  ot  the  decisions  and  procedure  from  the  examination  of  the  Judges  and  officials  who 
administer  the  Irish  Land  Code.  A small  group  of  witnesses  on  either  side  could  not  have 
materially  widened  the  basis  for  trustworthy  conclusions.  To  have  gone  beyond  a small  group 
would  have  Deento  involve  your  Committee  in  an  inquiry  hardly  less  in  scope  and  magnitude  than 
the  Devon,  the  Cowper,  or  the  Bessborough  Commissions,  and  could  have  added  little  new  light  to 

the  testimony  of  those  who  are  concerned  in  giving  to  the  administration  of  the  Land  Code  the 

operative  form  upon  which  the  Committee  was  appointed  to  report. 

w., kand  tenure  in  Ireland  rests  upon  four  principal  Acts,  those  of  1860,  1870, 188  J,  and  1887. 
With  the  Act  of  1860  your  Committee  was  not  concerned.  It  regulates  the  relation  of  landlord 
and  tenant  on  the  basis  of  contract,  and  cannot  be  said  to  invest  the  status  of  the  tenant  with  any 
legal  privileges.  J 

18™.b™,lly  speaking,  seeks  to  protect  the  tenant’s  interest  in  Ulster  by 
IxohXf  ™ customs,  and  elsewhere  in  Ireland  by  enabling  the  tenant  (except  in  certain 

according  to „ t 5 ev,rte4  “P"»io™fr,,to  sue  his  landlord  for  compensation  for  disturbance 
Xnmri  or  as  b t 77  ?°‘le  hml‘ed  “ a-*,  on  quitting  bis  holding,  whether 

f.-T-  - *.  — yOm'U  certain  limited  classes 

ISsTwbleTn™  d Tbh?rt ' H8"0  Io“Ser  resorted  to  since  the  passing  of  the  Land  Act  of 
annlv  teX  Kn  f t fi”?  °f  tenl"'e  ‘°  the  tenant  “ long  “ his  is  P“d.  “d  enabled  him  to 
aSbitt  the  Act  of  IH8^bSre"  TT  J5-  7™ ” ’ The  Ao*  of  187°-  b7  its  terms,  powerfully 
fi  I f I88r,  heeenee  its  definitions  are  incorporated  therein,  and  the  far-reacliino 
hSlk™  «.  Dunseath  turned  on  this  incorporation  of  definition.  The  Act  of  1870 
it  which  did  t 1 T’1?.??1  bold'"g»  »f  “ agricultural  or  pastoral  character,  but  the  clause  in 
fn  tlm  Jafe do?ofu ‘ P ; “,S  ,e“ule>  “““'L  that  granting  compensation  for  disturbance 

n the  case  of  capncious  eviction,  was  much  more  limited  in  its  scope,  there  bein<-  a series  of 

lettings  "and  °ntbe  Wh  v*l7  °15S8es  of  holdinSs>  such  as  town  parks,  demesne  lands,  grazing 

lettings,  and  others  which  will  be  afterwards  more  fully  referred  to,  were  excepted  from  it! 

andTe0  time ^f  vouTrZ^t^616  re^,,a<;ted  as  ?eSards  the  tenure  clauses  of  thePAct  of  1881, 
the  Com^E  W3S  laTly  occupled  in  considering  the  effect  of  the  decisions  of 

the  Louits  on  these  exclusions  as  well  as  on  the  question  of  tenants’  improvements  Before 

imP°rtant  SUbj6Ct8’ 14  wiU  bG  COnvenient  *>  8Urvey  the  course  of  a^minis- 


Fair  Rent  Provisions  : Extent  of  Operations. 

486  86^*  TTb»nw0l|er  of,agric^*ural.hold.ings  in  Ireland  was  stated  in  the  census  of  1891  to  be 
Sown  inSpn*  pum,ber  of.  ho)d'n£s  m Ireland,  extracted  from  the  agricultural  statistics,  was 
setdown  m a recent  Parliamentary  Paper  (No.  260  of  1891)  at  552,349.  Either  of  these  totals 
would,  no  doubt,  include  some  30,000  holdings  purchased  by  the  occupying  tenants  under  the 
provisions  of  the  several  statutes  passed  from  1869  to  1891.  y ° 

passinw  rfT*.  Art  oHsS  “PS°at  disPosedof  bT  tb«  L.nd  Commission  from  the 

passing  ot  the  Act  of  1881  totne31st  of  March  last  was  354,890.  The  number  of  these  cases 
struck  out,  withdrawn,  or  “dismissed,”  was  60,236,  of  which  were  dismissed  for  various 
causes,  but  usually  because  the  applicant  was  held  to  be  without  the  requisite  leo-al  status  or  the 

holding  was  declared  to  be  excluded  from  the  operation  of  the  provisions  relSng to ^ feir  rent 

The 
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The  remainder  o£  the  60,236  eases  ‘stock  out,'  ‘ withdrawn,’  or  ‘dismissed,’  were  either  struck 
out  or  withdrawn  In  the  former  class  of  cases  the  applicant  did  not  appear  when  the  case  was 
called ; in  the  latter  lie  intimated  that  he  would  not  proceed. 

‘6.  Deducting  the  60,236  eases  ‘stock  out,’  ‘withdrawn,’  or  ‘ dismissed’  ton,  the  gr„s 
..  ow  . — , find  the  total  number  of  fair  rents  fixed  to  be  294, 6o4.  Ut 


these  °157  178  were  fixed  by  the  Land  Commission  Courts,  15,537  by  the  County  Courts,  121,902 
by  agreements  between  the7  landlord  and  the  tenant  lodged  with  the  Land  Comm.ss.on  or  the 
County  Courts,  and  only  37  by  arbitration  under  Section  40  of  the  Act  of  1881. 


..  7 Tt  is  worthy  of  notice  that  in  these  37  cases  in  which  rents  have  been  fixed  by  arbitration, 
the  average  reduction  was  27-7  per  cent.,  or  one-third  higher  than  the  average  reduction  on  the 
tot'd  rental  dealt  with  by  the  Courts,  and  by  agreements,  winch  was  20-3  per  cent.  But  the  fact 
S^aSSt^resorted  to  in  onl/ 37°cases,  not  one  of  which  occurred  within  the  last  five 
years,  proves  that  Section  40  of  the  Act  has  been  practically  inoperative. 

“ 8.  In  this  connection  it  may  also  be  observed  that,  under  Section  10  of  the  Act,  only  133 
judicial  leases  have  been  executed;  and,  under  Sections  11  and  12,  no  more  than  36  fixed  tenancies 
have  been  created. 

“ 9.  It  is  suggested  that  many  of  the  53,000  cases  ‘ struck  out  ’ or  ‘ withdrawn  ' may  have  been 
dealt  with  subsequently  on  fresh  originating  notices  or  by  agreements  out  of  Court.  Ih.s  seems 
to  be  scarcely  more  than  a speculative  opinion. 

“10  Of  the  cases,  157,178  in  number,  in  which  fnir  rents  have  been  fixed  by  the  Land 
Commission,  4,129  were  fixed  on  consent  directly  by  the  Chief  Commission,  and  of  these  363  were 
yearly  tenancies,  2;367  leasehold  tenancies,  8 under  the  Redemption  of  Rent  Act,  1891,  and  1,391 
in  which  rents  were  fixed  on  the  reports  of  valuers  appomted  cm  ? “ *'?” 0 ,o  mi* were 

The  number  of  rents  fixed  by  Assistant  Commissioners  was  153  049  of  which  132,111  were 
yearly  tenancies,  20,639  leasehold  tenancies,  and  299  Redemption  of  Rent  Act  cases. 

« 11  The  average  reductions  granted  were  as  follows:  On  reports  of  valuers,  19-9  per  cent, 
by  Chief  Commission  and  Sub-Commission  taken  together;  for  yearly  tenancies,  21;2  per  cent 
for  leasehold  tenancies,  247  per  cent.,  and  in  cases  under  the  Redemption  of  Rent  Act,  1891, 
25  per  cent. 

« 12  The  number  of  originating  notices  lodged  with  the  County  Courts  was  34,45.3 ; but, 
under  the  power  given  by  Section  37,  Sub-section  4 of  the  Act  of  1881  authorising  the  Land 
Commission,  on  the  application  of  any  party  to  proceedings  in  the  County  Courts,  to  the  transfer 
of  such  proceedings  from  the  County  Court  to  the  Land  Commission,  no  fewer  than  10,374  of  the 
34,453  cases  initiated  in  the  County  Courts  were  transferred  to  the  Sub-Corn, mssions,  the 
originating  notice  being  usually  lodged  by  the  tenant.  The  application  to  transfer  the  proceedings 
was  usually  made  by  the  landlord. 

« i3  The  transfer  to  the  Sub  Commission  of  10,374  out  of  the  34,453  originating  notices 
lodged  with  the  County  Courts,  left  24,079  cases  to  be  disposed  of  by  those  tribunals.  Of  the  total, 
rents  were  fixed  in  15,537  cases;  13,585  being  yearly  tenancies  and  1,952  leasehold  tenancies. 
The  average  reduction  of  rent  for  the  yearly  tenancies,  was  23  4,  or  2*2  more  than  the  corresponding 
reduction  (21*2')  given  by  the  Land  Commission  Courts.  The  average  reduction  for  leasehold  tenancies 
was  27-7,  being  3 per  cent-  more  than  the  corresponding  reduction  (247)  in  the  Courts  of  the  Land 
Commission.  Appeals  to  the  Land  Commission  against  the  decisions  of  the  County  Courts  were 
lodged  in  4,097  of  the  15,537  cases;  and  of  these  1,515  were  withdrawn,  and  2,192  have  been  heard. 
The  result  was  an  average  increase  by  3-1  per  cent,  of  the  rents  as  fixed  by  the  judgments  of  the 
County  Courts.  , 

“ 14.  Deducting  from  24,079  cases  left  to  be  disposed  of  by  the  County  Courts,  15,537  in  which 
rents  were  fixed  by  these  tribunals,  there  remains  to  be  accounted  for  8,542  cases. 

“15.  Of  these,  3,413  are  said  to  have  been  ‘dismissed,’  ‘ struck  out,’  or  ‘ withdrawn,’  leaving 
undisposed  of  5,129. 

“ 16.  Of  the  cases,  121,902  in  number,  in  which  rents  were  fixed  by  agreements  between 
landlords’ and  tenants,  114,724  were  fixed  by  agreements  lodged  with  the  Land  Commission,  and 
7 178  by  agreements  lodged  with  the  County  Courts.  The  particulars  of  these  agreements  supplied 
in  the  annual  reports  of  the  Land  Commission  do  not  distinguish,  as  in  the  case  of  rents  iixed  by 
the  Courts,  between  yearly  and  other  tenancies. 

“ 17  It-  is  shown,  however,  that  the  average  reduction  in  the  former  rents  made  by  agreements 
lodged  with  the  Land  Commission  has  been  177,  as  against  21-2  for  yearly  tenancies,  247  lor 
leasehold  tenancies,  and  25-0  under  the  Redemption  of  Rent  Act,  in  cases  decided  by  the  Cniet 
Commission  and  Sub  Commissions,  and  19-9  in  cases  in  which  rents  were  fixed  on  the  reports  of 
valuers  appointed  upon  the  application  of  the  parties.  The  average  reduction  made  by  agreements 
lodged  with  the  County  Courts  was  17  2,  as  compared  with  23-4  for  yearly  tenancies,  and  277  tor 
leasehold  tenancies  in  cases  heard  and  determined  by  the  County  Courts. 

« is  There  is  to  be  observed  a still  more  remarkable  difference  between  the  reductions  made 
in  rents  fixed  by  agreement  and  those  settled  by  arbitration.  As  we  have  noted  the  average 
reduction  made  by  agreements  lodged  with  the  Land  Commission  was  17*7,  and  with  the  County 
Courts  17-2,  but  the  average  reduction  was  no  less  than  277  in  cases  of  rents  determined  by 
arbitration.  By  far  the  greater  number  of  the  121,902  agreements  were  made  between  1881  and 
1885  when  the  reductions  in  the  Courts  were  made  smaller  than  in  subsequent  years  and  down  to 
the  present  time.  The  agreements  lodged  in  the  year  to  August  1882  were  12,475  ; to  August 
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1883,  36,005;  to  August  1884,  24,094;  and  to  August  1885,  11,656;  making  for  the  first  four 
years  a total  of  84,230,  or  more  than  two-thirds  of  the  whole  number  of  agreements. 

“ 19.  The  general  effect  of  the  evidence  given  before,  your  Committee  as  to  the  course  of  prices  and 
the  cost  of  production  sustains  the  conclusion  that  the  rents  fixed  by  the  Courts  between  1881  and 
1885  have  been  since  1886,  and  are  at  the  present  time,  materially  excessive.  This  observation  is 
applicable  in  a more  extreme  degree  to  the  agreements  made  before  1 886,  because  the  reductions 
secured  by  them  were  much  more  limited  in  amount,  as  we  have  already  shown,  than  those  obtained 
within  the  same  period  from  the  Courts. 

“ 20.  Your  Committee  beg  to  direct  attention  to  a Paper  (Appendix  No.  7,  Table  Y.)  handed 
in  by  Mr.  W.  F.  Bailey,  Legal  Assistant  Land  Commissioner.  It  furnishes  examples  of  50  cases  in  his 
district  in  which  agreements  had  been  made  between  landlords  and  tenants,  within  the  period  from 
1882  to  1887,  but  the  agreements  not  having  been  filed,  as  required  by  rule,  were  not  binding 
between  the  parties,  and  the  tenants  came  into  Court  to  have  fair  rents  fixed  in  1893  and  1894. 
The  result  demands  particular  attention.  The  old  rents  in  the  50  cases  had  amounted  to  790/. 
The  reductions  made  by  agreement  amounted  to  142/.,  leaving  the  rents  as  agreed  upon  648/. 
When  the  tenants  came  into  Court  the  648/.  was  further  reduced  by  168/.,  bringing  down  the 
judicial  rents  to  480/.  Thus,  after  an  average  reduction  of  19  per  cent,  had  been  made  by  the 
agreements,  a further  reduction  of  20  per  cent,  was  ordered  by  the  Court.  It  was  only  owing  to 
the  omission  to  file  these  agreements  that  the  Court  was  able  to  intervene. 

“ 21.  The  decisions  of  Sub-Commissions  in  fair  rent  cases  are  subject  to  re-hearing  by  the  Land 
Commission  upon  the  application  of  either  of  the  parties ; and  in  like  manner  an  appeal  may  be 
taken  to  the  Land  Commission  from  a fair  rent  decision  of  a County  Court.  The  rents  fixed  by  the 
Sub-Commissions  to  the  31st  of  March  last  were  153,049;  the  applications  for  re-hearing  numbered 
38,524,  of  which  17,784  were  withdrawn,  and  19,655  have  been  heard  by  the  Land  Commission.  As 
already  noted,  the  decisions  of  the  County  Courts  were  15,537 ; the  appeals,  4,097  ; the  appeals 
withdrawn,  1,515  ; and  the  appeals  heard,  2,192. 

“22.  Thus  it  will  be  seen  that  168,586  cases  were  decided  by  the  subordinate  Courts : the 
appeals  and  applications  for  re-hearings  were  42,621  ; and  of  these  19,299,  or  nearly  one-half,  were 
withdrawn,  and  21,847  went  to  judgment. 

“23.  The  rents  fixed  by  the  Sub-Commissions  in  the  19,655  cases  subjected  to  re-hearing 
amounted  to  431,398/. ; the  net  l'esult  of  the  re-hearings  was  to  increase  this  amount  by  1,282/.  or 
only  0-2  per  cent.  In  the  2,192  cases  brought  up  from  the  County  Courts,  the  rents  fixed  by  those 
Courts  amounted  to  35,473/. ; this  amount  was  increased  on  appeal  by  1,101/.,  or  3*1  per  cent.  The 
gross  amount  of  rental  dealt  with  by  re-hearing  or  appeal  was  not  affected,  it  will  be  observed,  to 
any  material  extent.  In  a number  of  cases,  relatively  minute,  substantial  increases  or  reductions 
were  made,  but  the  general  result  has  been  to  confirm  the  rent  as  fixed  by  the  Court  below,  to  add  a 
small  percentage  to  that  rent,  or  to  subtract  a small  percentage  from  it. 

“ 24.  The  system  of  re-hearing  on  all  questions  of  value  deters  many  tenants,  in  our  opinion, 
from  making  application  to  have  fair  rents  fixed  at  all ; it  entails  grievous  delays  ; it  protracts  uncer- 
tainty ; it  imposes  heavy  costs,  oppressive  to  a humble  class  of  suitors  ; it  necessitates  expenditure 
out  of  all  proportion  to  the  practical  result.  The  21 ,847  re-hearings  and  appeals,  the  effect  of  which 
was  to  add  but  2,383/.  to  467,141/.  of  rental,  as  fixed  by  the  Courts  below,  must  have  cost  the  parties 
at  least  a quarter  of  a million  sterling,  and  this  vast  expenditure  was  incurred,  in  the  case  of  nine- 
tenths  of  the  appeals  (those  from  the  Sub-Commissions),  in  order  to  subject  the  decision  of  a Court, 
two  of  the  three  members  of  which  are  agricultural  experts,  who  themselves  inspect  the  holding, 
to  be  reviewed  by  another  Court,  no  member  of  which  inspects  the  holding,  and  no  member  of  which 
need  be  an  agricultural  expert,  although  the  question  to  be  determined  is  one  of  the  value  of  land. 

“ 25.  Your  Committee  would  recommend  that,  in  any  case  in  which  the  parties  so  desire,  a 
holding  might  be  inspected  by  one  or  two  valuers  in  advance  of  the  hearing  of  the  case  by  the 
Sub-Cotnmission.  If  this  valuation  be  accepted  by  the  parties,  it  should  be  fixed  as  the  fair  rent  for 
the  Statutory  term.  If  either  party  declines  to  accept  the  valuation,  the  case  would  then  be  heard 
by  the  Sub-Commission  in  the  ordinary  course,  and  in  this  event  such  hearing  would  serve  as  an 
appeal.  But  your  Committee  are  of  opinion,  upon  the  facts  before  them,  that  where  the 
Judgment  of  a Sub-Commission  on  a question  of  value  is  unanimous,  there  should  be  no  re-hearing  ; 
nor  in  case  of  dissent,  unless  it  affects  the  question  of  value  to  the  extent  of  at  least  15  per 
cent,  of  the  rent  as  fixed  by  the  Court. 

“ Exclusions. 

Exclusions.  “ 26.  Important  evidence  was  taken  on  the  number  of  the  exclusions  from  the  benefits  of  the 

Land  Act ; that  is  to  say,  of  the  large  classes  of  holdings  upon  which  a fair  rent  cannot  be  fixed. 
Some  of  these  exclusions  are  due  to  direct  statutory  provision  ; others  are  deduced  by  judicial  inter- 
pretation and  decision. 

Appendix,  “ 27.  A table  was  handed  in  by  Mr.  W.  F.  Bailey  giving  a list  of  these  exclusions,  and  the 

No.  3,  Tabu  i.  reference  to  the  section  of  the  Statute,  or  to  the  legal  decision,  under  which  each  class  of  cases  is 
shut  out  from  the  benefit  of  the  Act. 

“ 28.  The  subject  of  the  exclusions  from  the  Acts  falls  under  four  main  heads  : — Holdings 
expressly  excluded,  as  town  parks,  demesne  lands,  pasture  lettings,  &c.,  &c. ; those  which  are 
excluded  by  reason  of  sub-letting,  a bar  which  is  sometimes  got  rid  of  where  the  sub-tenant  agrees 

to 
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to  surrender  • holdings  excluded  because  they  are  held  under  lettings  made  by  limited  owners' ; and 
tetiy  M'uture-tenaKies,  which  may  be  held  either  by  men  who  in  1881  were  f present  tenants, 
which  have  since  been  broken  by  judgments  in  ejectment,  or  may  represent  lettings  made  since  the 
wmc  i nave  since  net  y j Irttinms  after  that  date  are  ■ future’  tenancies,  except  lettings 

made  before  lstf  Januar^l883  to  persons  who  were  tenants  when  the  Act  of  188!  came  into 
operation. 

“ 29  When  it  is  remembered  that  since  the  passing  of  the  Land  Act  of  1881  there  have  been 
over  33  000  evictions  or  notices  terminating  the  tenancy,  it  will  be  seen  how  large  is  the  number  of 
‘ future’  tenancies  now  called  into  existence.  Moreover,  where  tenants  hold  under  a middleman 
whose  interest  is  determined  by  ejectment  for  non-payment  of  rent  in  consequence  of  lus  iailure  to 
nav  the  head-rent,  this  has  been  held  to  determine  the  tenure  of  all  the  occupying  tenants,  though 
the  eiectment  arises  through  no  fault  of  theirs,  and  under  a reletting  to  them  by  the  head  landlord 
they  would  all  become  ■future’  tenants.  This  is  a serious  defect  m the  law  “d  “ * effluTol  fc,8 
in  view  of  the  fact  that  if  the  middleman’s  interest  determines  in  the 1 natui  al  way  by  efflux  of  ^ 
the  occupying  tenants  are  protected  by  the  express  terms  of  the  Act  of  1881,  and  a 1 aic 
case  made  tenants  of  the  head  landlord,  enjoying  the  same  tenure  as  under  the  middleman. 

I.  30.  The  exclusions  in  Section  58  of  the  Act,  1881  are  taken  (with 
of  vlebe  lands’!  from  the  Act  of  1870,  but  several  of  the  decisions  on  that  Act  have  not  been 
followed  since  1881,  with  the  result  that  many  holdings  are  now  excluded,  "h“P’  JJjJ  XK 
remained  as  it  stood  when  the  Act  of  1881  was  passed,  would  be  ent,  ed  to  th wneffl  d hat 
measure  Indeed,  the  latest  text  writers  on  the  Irish  Land  Code  (Gheiiy  and  wakeiy,  pa  es  io», 

1701  speakinv  of  the  decisions  on  the  definitions  in  the  Act  of  1870,  say.  Many  are  ot  little  t alue, 

■as  they  have  been  practically  over-ruled  by  the  decision,  of  Courts  of  ...per, or  authority  under 
•tL  Aot  ol  188l”  ^Yet  the  definitions  in  the  Act  of  1870  tally  substant.ally  with  those  m the 
Act  of  1881. 

■■  81.  The  definition  of  town  parks  in  Section  15  of  the  Act  of  1870,  and  Section  58  of  the  Act  T.™  pad... 
of  1881,  excludes  ‘ any  holding  ordinarily  termed  town  parks,  adjoining  or  near  ttyany  erty  or  town 
‘ which  bears  an  increased  value  as  accommodation  land  over  and  above  the  oidinaij  letting  ' alue  ot 
< SS~»d  is  (“shall  be”  in  the  Act  of  1870)  in  the  occupation  ot  a person 

the^naffl  eeasedjo  insi^in  the  ^ 

Headfort,  18  L.  R.I.  407).  The  Act  of  1887  lias  now  declared  the  law  in  accordance  with  the 
latter  decision. 

“ 30  But  it  is  on  the  question  of  the  size  of  ‘ city  or  town’  that  the  fluctuation  of  decision  has 
been  mos't  embarriSg.  Lr  instance,  it  was  held  under  the  Act  of  1870 

a nopulation  of  800,  and  Newmarket,  with  a population  of  76o,  were  not  huge  enough  to  be  > 

and  therefore  could  not  have  town  parks.  Following  these  decisions,  the  Land  Commission  in  the 
earlier  administration  of  the  Act  of  1881,  held  that  Borrisok.ne  and  a’ ukXoiP“  OTe^STO 

of  700  and  600,  were  too  small  to  have  town  parks,  hut  later  on  Hacketstown,  a place  of  oter  boo 
inhabitants,’  and  Newport,  with  a population  of  .683,  were  held  to  have  ■town  pa,ks,  and  m the 
present  year  Caledon,  with  a population  of  700,  has  been  held  to  he  a town. 

“ 33.  The  uncertainty  of  the  law  on  town  parks  led  the  Cowper  Commission  to  recommend  that 
a town  to  exclude,  under  Section  58,  should  have  5,000  mhabitants  .where  the  holdmg  “.“X 
five  acres  la  extent.  In  the  Land  Bill  of  1887,  introduced  by  the  Government,  2,000  was 

lated  as  to  the  meaning  of  ‘suburbs,’  ‘accommodation  land,  ‘increased  value,  oidinauly  termed 
town  parks,’  which  your  Committee  have  spent  some  time  in  trying  to  understand  and  reconcile. 

“34.  As  to  Demesne  Lands,  the  law  on  that  term  in  the  Act  of  1 870  was  that  laid  dotvn  by  D™„„. 

T 1 in  Hill  « Antrim  (5  I L.  T.  R.  70),  and  this  was  the  leading  case  when  the  Act 

of°  1881  was  passed.  It  defined  ‘demesne  land’  to  be  ‘land  within  the  ambit  of  the  demesne 
‘ reserved  with  the  mansion  house  and  used  for  purposes  of  pleasure  or  for 

‘ let  to  dairymen  or  during  the  minority  of  an  owner  Tins  was  f 

Appeal,  when  the  words  came  to  be  considered  under  the  Act  of  1881  (Gnffin  v.  Taylor,  16  L.  i ..  1. 

196  ) In  that  case,  land  within  the  walls  of  a demesne,  let  to  a tenant  for  a very  lon0  time,  part  o 

■ ( l 60  vira  an. I treated  as  an  ordinary  agricultural  farm,  was  held  still  to  be  demesne  land.  In 

other  cases  demesne  land  let  with  the  mansion  house  for  62  years  was  held  not  to  be  undemesned 
(Moore  «.  Batt).  Similarly  demesne  let  on  lease  since  1828  was  excluded  (Weldon  t>.  Coote).  1 
Spencer  ».  Tedcastle  the  Court  of  Appeal  went  still  further  and  deeded  (reversing  the  Land 
Pnmmiwinn’i  that  demesne  let  on  a lease  for  ever  was  not  undemesned,  and  that  a fair  rent  could  not 
be  fixed.  Again,  it  has  been  decided  (Molony  ».  Hamilton)  that  the  acts  of  a life  owner  cannot 
deprive  demense  lands  of  their  character,  and  also,  that  if  the  estate  be  mortgaged  the  mortgagee 
in  possession  cannot  do  so  (Grehan  *.  Pun).  In  Magner  ».  Hawkes  (32  L.  R.  I.  28o)  it  was  Held 
0.122.  1 2 
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Recommenda- 

exclusions. 


owner  whose  demesne  it  never  had  been 
—and  that  a lease  for  35  years  did  not  undemesne.  In  Leonard  v Barry,  a tenant , was  excluded 
because  a portion  of  land  originally  demesne  was  included  with  ordinary  agricultuial  lands  in  the 
same  tenancy.  In  Pratt  v.  Gormanstowne  (28  I.  L.  T.  R.  69),  where  an  ordinary  farm,  with  a 
ruinous  cottage  thereon,  was  taken  by  a tenant  and  dovetailed  into  other  lands  which  he  held  on 
lease  for  ever  as  demesne,  it  was  excluded,  on  the  ground  that  it  had  become  demesne.  In 
Borrowes  u.  Colies,  28  I.  L.  T.  R.  41,  an  analogous  decision  was  come  to. 

“ 35  Your  Committee  are  of  opinion  that  the  law  should  be  restored  to  its  condition  when  the 
Act  of  1881  was  passed,  and  that  the  test  whether  land  has  been  undemesned  is  whether  the  letting 
was  made  for  the  temporary  convenience  of  the  owner,  so  that  if  lie  has  demised  it  on  lease  tor  ever 
or  for  any  term  over  21  years  the  holding  should  not  be  excluded. 

« q6  The  case  of  pasture  holdings  also  presents  unexpected  features.  If  let  to  be  used  wholly 
or  mainly  for  pasture,  exclusion  takes  place  unless  the  tenant  resides  thereon  or  uses  the  pasture 
holding  with  the  holding  on  which  lie  resides,  but  all  pasture  lettings  are  excluded,  irrespective  of 
residence,  if  the  land  is  valued  at  or  over  50 Z.  . , . , . , , „ , 

“37.  Varying  decisions  have  been  given  as  to  the  meaning  of  the  words  let  to  be  used 
wholly  or  mainly  ’ and  ‘ for  the  purposes  of  pasture.’  On  the  crag  lands  of  County  Clare  a farm  of 
200  acres,  of  which  only  20  could  he  ploughed,  and  15  tilled  hy  spade  labour,  was  excluded,  although 
no  written  instrument  of  letting  existed  (O’Brien  u.  Wh.te,  16  L.  R.  I,  15).  Mountain  grazing 
would  follow  the  same  rule. 

“38  At  first,  where  a lease  contained  no  covenant  against  tillage  or  meadowing,  a fair  rent 
was  fixed,  but  gradually  the  law  underwent  change  The  Court  of  Appeal  held  parol  evidence 
admissible  to  prove  that  land  was  taken  for  grazing  (Battersby  v.  Nicholson,  22  L.R.I.  38  ) and  m 
the  case  of  Fulham  *.  Garry,  where  the  lease  expressly  demised  the  lands  for  gazing  and 
meadowino-  only,’  it  was  held  that  parol  evidence  was  admissible  to  show  that  the  puipo.e  of  the 
letting  was  for  ■ gracing  only.'  In  the  absence  of  any  prohibition  against  meadowing  tenants  under 
the  earlier  declaims  were  not  excluded,  but  the  Court  ot  Appeal  in  Byrne  u.  Hill  (30  L.  R.  I.  603) 
reversed  the  Land  Commission,  who  had  held  that  a lair  rent  might  be  fixed  where  the  hay  could 
be  sold  off  the  farm. 

“39  Again  it  was  decided  that  where  the  land  could  not  profitably  be  meadowed,  and  had 
been  always  “used  for  grazing,  though  no  restrictive  covenant  existed  either  as  to  tillage,  or 
meadowing,  the  holding  was  excluded  (Rivers  n Hamilton,  28  L.  R.  h 464).  pasture  land 
becomes  ‘ancient  pasture  ' in  Ireland  after  20  years  (Murphy  v.  Daly  13  I.  C.  L.  R.,  239)  which  it 
is  illegal  to  break  up  without  permission.  Consequently  in  McCormick  v.  Loftus  (28  I.  L.  1.  It.  37), 
although  the  lease  contained  no  restrictions  on  tillage  or  meadowing,  it  was  held  that  as  pasture 
would  De  the  most  profitable  user  of  the  holding,  which  was  mainly  under  ancient  pasture,  the 
holding  was  excluded. 

“40.  Mr.  Justice  Bewley  recommended  that,  tillage  being  now  less  profitable  under  the 
changed  conditions  of  agriculture,  the  limit  of  exclusion  in  pasture  holdings  should  be  raised  from 
50/  to  100/.  In  this  recommendation  your  Committee  concur  in  substitution  for  bub-sections  3 and 
4 Section  58  of  the  Act  of  1881.  They  are  of  opinion,  however,  that  dairy  farms  should  not  be 
excluded,  irrespective  of  valuation  ; and  that  no  holdings  should  be  excluded,  unless  a written  instru- 
ment of  letting  prohibited  tillage  or  meadowing  for  sale,  and  the  Court  came  to  the  conclusion  that 
this  prohibition  was  inserted  bondfde,  and  not  merely  to  effect  an  exclusion  from  the  Land  Acts. 

“41.  A tenant  is  excluded  who  by  sub-letting  is  not  technically  in  occupation  at  the  date  of 
the  serving  of  the  originating  notice  to  fix  a fair  rent.  This  exclusion  does  not  apply  (i.)  if  the 
tenant  has  sub-let  with  the  consent  of  his  landlord  : or  (ii.)  to  labourers  employed  on  the  holding 
and  not  exceeding  half  an  acre  ; (iii.)  if  the  sub-letting  is  ol  a ‘ trivial  character. 

“42  Sub-letting  is  a oreat  cause  of  exclusion,  especially  in  Ulster,  and  the  construction  of  the 
exceptions  raising  a number  of  intricate  questions  as  to  whether  assent  or  acquiescence  is  consent, 
what  constitutes  triviality,  and  so  forth,  is  stated  to  have  operated  harshly. 

“ 43.  The  general  question  is  undoubtedly  one  of  difficulty  ; on  the  one  hand,  excessive  sub- 
letting is  obviously  hurtful,  while  to  prohibit  or  punish  sub-letting  would  be  likely  to  injure  industry, 
e.q.,  in  the  neighbourhood  of  scutch  mills,  and  tends  to  drive  young  labourers  from  the  country  into 
Ihe  towns.  Mr.  M cAfee  suggests  that  half  an  acre  should  he  the  limit  for  sub-letting  Mr.  Neligan 
thinks  that  lettings  on  a holding  for  labourers  should  not  be  called  sub-letting,  but  a meie  exten- 
sion of  farm  buildings.  Mr.  Justice  Bewley  suggests  that  a sub- tenant  to  any  substantial  extent 
should  be  made  ail  immediate  tenant  to  the  head  landlord.  This  plan,  if  it  were  feasible,  would 
operate  in  those  cases  where,  owing  to  the  determination  of  the  intermediate  tenancy,  the  sub- 
tenants also  are  determined. 

“ 44.  To  summarise  the  effect  of  the  evidence  taken  on  the  subject  of  exclusions,  your  Committee 
submit  the  following  recommendations  : — 

“ (i.)  No  holding  to  be  excluded  from  the  Land  Acts  on  the  ground  that  a part  of  it  is  not 
agricultural  or  pastoral  in  character  unless  such  part  is  in  the  opinion  of  the  Court  substantial  m 
amount  or  character,  having  regard  to  the  remainder  of  the  holding. 

“ (ii.)  Town  park  to  he  defined  as  a parcel  of  land  near  a city  or  town  let  for  the  accommodation 
of  the  tenant  as  a resident  in  such  city  or  town,  or  in  the  suburbs  thereof,  and  which  is  usea  by  him 
as  accommodation  land,  and  not  to  make  a profit  by  farming.  {{  ^ 
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« No  place  shall  be  considered  a city  or  town  unless  it  has  a population  exceeding  2,000  at 
last  census. 

« (iii.)  To  admit  to  the  benefit  of  the  Acts  tenants  of  pasture  holdings  under  100/.  of 
valuation. 

« /;v_)  Where  a mill  exists  on  a holding,  the  Court  to  have  power  to  fix  a fair  rent,  unless  of 
opinion  that  the  mill  is  the  substantial  part  of  the  building. 

(i  (y  A Sub-letting  not  to  be  a bar  to  an  application  for  a fair  rent  where  landlord  has  ‘ assented  ’ 
or  raised  no  objection,  subject  to  the  discretion  of  the  Court,  if  . necessary,  and  provided  that  it  does 
not  impair  the  security  for  the  rent. 

“ 45  A tenant  to  be  deemed  in  occupation  of  his  holding,  notwithstanding  that  he  has 
sub-let  houses  erected  on  the  holding,  and  which  are  his  own  property,  to  labourers  employed  m 
the  district,  provided  that  the  Courtis  opinion  that  such  sub-lettings  do  not  impair  the  secuuty  of 
the  landlord  for  the  rent. 

“46.  With  regard  to  lettings  by  limited  owners,  the  present  state  of  the  law  is  manifestly 
unjust  to  the  tenant.  That  a tenant  should  be  debarred  from  fixing  a fair  rent  and  be  liable  to 
eviction,  not  by  reason  of  any  default  or  defect  personal  to  himself,  or  by  reason  of  the  character  of 
the  land,  but  because  of  limitations  affecting  his  landlord  s status  in  deeds  which  the  tenant  can  have 
no  knowledge  of,  is  manifestly  a gross  anomaly.  The  House  of  Lords  indeed,  on  the  motion  of 
' Lord  Cairns  (Hansard,  Vol.  264,  page  950,  and  Lords’  Bills  for  1881,  Nos.  204  and  207)  provided 
expressly  in  Section  15  for-the  case  of  the  limited  owner,  but  the  House  of  Commons  adhered  to  its 
original  words,  which  are  wider,  and  were  supposed  to  meet  not  only  the  case  put  by  Lord  Cairns, 
but"  to  cover  others  not  provided  for  by  his  amendments  The  Irish  Courts,  however,  held  that 
Section  15,  as  passed,  did  not  include  the  case  of  a limited  owner,  and  your  Committee  recommend 
that  the  law  should  be  altered  to  cover  it. 

“ 46*.  Certain  leaseholders  are  excluded  both  from  the  Act  of  1887  and  the  Redemption  Act 
of  1881  by  reason  of  the  term  for  which  they  hold  (Burton  v King-Harman , 28  I.L.l.R  23). 
• There  is  no  principle  in  such  exclusions,  and  they  should  also  have  the  right  of  resorting  to  the 
Court. 

“47.  Very  many  Irish  estates  are  in  the  hands  of  receivers,  and  all  lettings  made  by  the 
Land  Judo-e’s  Court  are  excluded  from  the  Land  Acts,  on  the  theory  that  they  are  lettings  for 


‘ temporary  convenience-  

same  footing  as  other  tenants  to  whom  the  Acts  apply. 


Tenants  holding  under  such  circumstances  should  be  placed  on  the 


“ Improvements. 

“48  The  recognition  by  Parliament  of  the  interest  which  the  Irish  tenant  possesses  in  his 
holdin*  is  principally  due  to  the  fact  that  in  Ireland  farm  buildings,  drainage,  reclamation,  and  other 
improvements,  which  would  in  England  be  regarded  as  a necessary  portion  of  the  equipment  of  a 
farm,  are  almost  invariably  the  work  of  the  tenant,  and  hence  in  estimating  a fair  rent,  contention 
centres  on  the  value  and  legal  ownership  of  these  improvements.  The  other  ingredients  of  the  fair- 
rent  problem,  such  as  the  questions  of  price  and  yield,  are  comparatively  easily  dealt  with,  lhe 
natural  quality  of  the  soil  is  also,  relatively  speaking,  a simple  question  ; but  the  additional  teitility 
it  has  received  by  improvements,  the  legal  interest  of  landlord  and  tenant  therein,  and  the  appor- 
tionment of  the  value  thereof  between  both,  present,  in  the  existing  state  of  the  law,  much  difficulty. 

“49.  Section  8,  Sub-section  9,  of  the  Act  of  1881  provides  : 

‘“No  rent  shall  be  allowed  or  made  payable  in  any  proceedings  under  this  Act  in  respect 
of  improvements  made  by  the  tenant  or  his  predecessors  in  title,  and  for  which,  in  the 
opinion  of  the  Court,  the  tenant  or  his  predecessors  m title  shall,  not  have  been  paid 
or  otherwise  compensated  by  the  landlord  or  his  predecessors  in  title. 

“ 50  The  administration  of  this  important  provision  is  seriously  affected  by  the  fact  that  it  was 
held  in  the  case  of  Adams  ».  Dunseath  that  outside  Ulster  these  ‘improvements  are  only  such  as  a 
- tenant  could,  under  the  Act  of  1870,  claim  compensation  for  on  quitting,  and  that  the  enjoyment 
of  improvements  made  before  1870  is  to  be  taken  into  account  m the  landlord  s favour.  Wheie  the 
Ulster  custom  prevails  this  doctrine  does  not  apply. 

“51.  The  aspect  in  which  improvements  are  regarded  in  the  two  Acts  was  entirely  differen^ 
The  Act  of  1870  prescribed  the  measure  of  compensation  to  be  paid  by  the  lanffiord  to  the  tenant 
after  eviction ; that  of  1881  prescribed  the  fair  rent  to  be  paid  by  the  tenant  to  the  landloid  dunnD 
occupation. 

“52.  The  majority  of  the  judges,  however,  in  Adams  v.  Dunseath  held  that  the  enactment  in 
Section  8,  Sub-section  9,  of  the  Act  of  1881,  already  cited,  relates  on  y to  such  improvements  as . the 
tenant  could  claim  compensation  for  under  the  Act  of  1870  ; and  that  as  the  enjoyment  of  such 
improvements  must,  by  Section  4 of  the  latter  Act,  be  taken  into  account  against  an  evicted  tenant, 
in  reducing  an  award  of  compensation,  such  ‘ enjoyment  ’ should  also  reduce  the  al  owance  inade 
in  the  fair  rent  of  the  sitting  tenant  for  his  improvements.  Moreover,  the  Court  held  that  as 
the  Act  of  1870  debarred  an  evicted  tenant  from  claiming  compensation^  for  a . number  ot  im- 
provements in  specified  cases,  so 
0.122. 


these  excluded  improvements  were  also  to  be  credited  to  the  land- 
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lord  in  fixing  the  fair  rent.  Again,  as  improvements  of  a kind  not  suitable  to  the  holding  are 
not  upon  eviction  (for  obvious  reasons)  to  be  paid  for  by  the  landlord,  under  the  Act  of  1870, 
so  a superior  house  on  a small  farm  may  have  rent,  imposed  on.it  under  the  Act  of  1881. 
Furthermore,  as  tenants  of  over  50/.  valuation  can  contract  themselves  out  of  any  right  to  compensa- 
tion under  the  Act  of  1870,  so  under  the  Act  of  1881  a leaseholder  is  not  exempted  from  rent  on  any 
improvements  he  has  made  if  his  lease  contains  a covenant-  that  he  is  not  to  claim  for  them  on  quit- 
ting his  holding  Such  was  the  decision  in  the  leading  case  affecting  leaseholder’s  improvements,  of 
O’Neill  v.  Cooper  (unreported).  There  the  lease  contained  a covenant  that  the  tenant  was  not  to 
claim  compensation  for  improvements  at  its  expiration.  Subsequently  the  Land  Act  of  1881  gave 
tenants  at  the  end  of  their  leases  practical  perpetuities,  and  the  Act  of  1887  conferred  upon  lessees 
the  right  of  applying  to  fix  a fair  rent.  But  because  of  the  c contracting-out’  covenant,  not  to 
claim  'compensation  for  improvements  when  the  lease  came  to  an  end,  the  landlord  was  held 
entitled  to  rent  on  them  while  the  tenancy  continued  in  existence.  This  case  ruled  all  others 
where  a lease  contained  similar  provisions. 

« 53.  On  the  two  cardinal  issues  affecting  improvements  decided  by  the  majority  of  the  judges 
in  Adams  v.  Dunseath,  Parliament  strove,  only  six  months  previously,  to  prevent  the  possibility  of 
such  a construction  being  given  to  Sub -section  9,  Section  8,  as  the  Ceurt  of  Appeal  declared  to  be 
the  law. 

“ 54.  In  the  first  draft  of  the  Land  Bill  of  1881,  as  introduced  into  the  House  of  Commons, 
the  following  limitation  on  the  measure  of  the  tenant’s  interest,  was  contained  in  the  Fair  Kent 
Section.  ‘ The  Court,  in  fixing  such  rent,  shall  have  regard  to  the  tenant’s  interest  in  the  holding, 
and  the  tenant’s  interest  shall  be  estimated  with  reference  to  the  following  considerations,  that  is  to 
say  : — 

“ (a.)  In  the  case  of  any  holding  subject  to  the  Ulster  Tenant  Right  Custom,  or  to  any 
usage  corresponding  therewith,  with  reference  to  the  said  custom  or  usage. 

“ ( b .)  In  cases  where  there  is  no  evidence  of  any  such  custom  or  usage,  with  reference  to 
the  scale  of  compensation  for  disturbance  ....  and  to  the  right  (if  any)  to  compensa- 
tion for  improvements  effected  by  the  tenant  or  his  predecessors  in  title.”  ’ 

« 55.  This  provision  the  House  rejected,  and  subsequently  Sub-section  9 was  inserted,  which, 
as  it  passed  the  House  of  Commons,  simply  ran  : ‘ No  rent  shall  be  made  payable  in  any  proceed- 
ings under  this  Act  in  respect  of  improvements  made  by  the  tenant  or  his  predecessors  in  title” 
(Lords’  Bill,  No.  107  of  1881).  In  this  shape  the  clause  was  struck  out  by  the  House  of  Lords. 

Haneard  Vol.  “ 56.  Upon  the  Bill  being  returned  to  the  Commons  the  words  were  reinstated,  but  the  Irish 
264, pages  ’ Attorney  General,  Mr.  Law,  proposed  the  following  limitation  : ‘And  for  which  the  tenant  would 
1475-7.  entitled  to  compensation  under  the  provisions  of  “ The  Landlord  and  Tenant  (Ireland)  Act, 

1870,”  as  amended  by  this  Act.’  This  exactly  corresponded  to  what,  in  Adams  v.  Dunseath,  was 
afterwards  declared  to  be  the  law,  but  the  House  refused  to  accept  the  words,  and  the  Government 
actually  were  obliged  to  vote  against  their  own  amendment,  which  was  rejected  by  a majority 
of  134. 

. “ 57.  The  Irish  Attorney  General  then  proposed  the  addition  of  the  following  words  ‘ and  for 

which,  in  the  opinion  of  the  Court,  the  tenant  or  his  predecessors  in  title  shall  not  have  been  paid 
or  compensated  by  the  landlord  or  his  predecessors  in  title.’  This  addition  was  unanimously  agreed 
to.  Thereupon  Sir  Stafford  Northcote,  the  Leader  of  the  Opposition,  proposed  (Hansard,  Vol.  264, 
p.*1488)  the  addition  of  the  words  as  to  ‘ enjoyment  ’ from  Section  4 of  the  Act  of  1870  : 

“ 58.  ‘ The  Court  shall  take  into  consideration  the  time  during  which  such  tenant  may  have 
enjoyed  the  advantage  of  such  improvements,  also  the  rent  at  which  such  holding  has  been  held,  and 
any  benefits  which  such  tenant  may  have  received  from  his  landlord  in  consideration,  expressly  or 
impliedly,  of  the  improvements  so  made.’  These  -words,  which  the  Court  of  Appeal  in  Adams  v. 
Dnnseath  declared  must  be  read  into  Sub-section  9,  Section  8,  the  House  of  Commons  rejected  by  a 
majority  of  130.  The  Prime  Minister,  in  refusing  to  accept  them,  used  the  following  language  : — 

“59.  ‘ The  doctrine  accepted  at  the  time  of  the  Land  Act  of  1870,  and  which  he  certainly 
Mr.  b a 3 one.  tQ  accept  the  night  before,  was  the  doctrine  that  the  enjoyment  by  the  tenant  for  a certain 

time  of  his  own  improvements  might  have  reimbursed  him  for  the  cost  of  these  improvements, 
and  by  a natural  process  they  passed  over  to  the  landlord.  But  that  was  not  the  basis  on  which 
they  proceeded  now,  and  there  was  no  occasion  for  it.  The  tenant’s  improvements  were  the  tenant’s 
own  nroperty,  and  he  would  not  admit  the  principle  that  the  time  during  which  he  had  enjoyed 
those 'improvements  was  any  reason  for  their  passing  away  from  him.’ 

Mr  Gladstone  “ 60.  On  the  previous  day  Mr.  Gladstone  had  made  this  declaration : ‘ In  the  Act  of  1870 
9th  August0  *’  We  did,  in  respect  to  the  tenant,  recognise  the  principle  that  he  might  be  compensated  by  a reasonable 
1881.  lapse  of  time  in  respect  of  improvements  he  had  made,  and  that  the  use  and  profit  of  these 

improvements  for  a certain  time  might  be  considered  as  compensation,  but  we  do  not  recognise  that 
principle  in  the  present  Act.  None  of  the  enactments  of  the  present  Bill  are  founded  on  that 
principle.  . . . It  is  much  better,  I think,  that  those  who  make  improvements  should  have  the 
whole  benefit  of  the  improvements.* 

“61.  When 


Sir  S.  North- 
cote 10th 
August  1881. 
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“ 61.  When  the  Bill  was  sent  back  to  the  Upper  House  the  Lords  inserted  the  words  proposed 
by  Sir  Stafford  Northcote  as  to  enjoyment,  which  had  been  rejected  by  the  Commons,  and  the  clause 
therefore  had  the  following  limitation  attached  to  it,  viz.  : — 

“ 62.  • The  Court  shall  take  into  consideration  the  time  during  which  such  tenant  may  have 
enjoyed  the  advantage  of  such  improvements,  also  the  rent. at  which  such  holding  has  been  held, 
and  any  benefits  which  such  tenant  may  have  received  from  his  landlord  in  consideration,  expressly 
or  impliedly,  of  the  improvements  so  made.’ 


of  128. 

“64  The  word ‘otherwise’ was  then  inserted  before  ‘ compensated,’ and  the  Lords  subsequently 
agreed  to  the  clause  in  the  shape  in  which  it  now  stands.  It  cannot,  therefore,  be  matter  tor 
surprise  that  the  Irish  tenantry  should  seek  for  a restoration  of  that  property  in  their  improvements 
which  Parliament  unquestionably  intended  to  declare  to  be  their  right. 

« 65  Even  if  the  records  of  the  House  did  not  so  unmistakably  show  the  intention  of  the 
Legislature,  it  is  plain  that  it  cannot  equitably  be  argued  that  because  certain  improvements  do  not 
fulfil  the  technical  legal  conditions  to  entitle  an  evicted  tenant  to  be  compensated  for  them  under 
the  Act  of  1870,  the  landlord  is  entitled  to  charge  rent  on  them  to  the  sitting  tenant  under  the  Act 
of  1881  as  if  the  landlord  had  paid  for  them  out  of  his  own  pocket.  Yet  the  law  has  been 
administered  on  this  principle  for  13  years,  and  over  300,000  rents  have  been  fixed,  subsequent  to 
the  decision  referred  to. 

« 66.  The  following  is  a summary  of  the  more  important  classes  of  improvements  in  respect  of 
which  a tenant  cannot  claim  compensation  under  the  Act  of  1870,  and  on  which,  therefore,  owing 
to  the  decision  in  Adams  ».  Dunseath,  he  may  now  be  rented  when  a fair  rent  is  being  fixed 

“67.  First.  Improvements  not ‘suitable  to  the  holding’  (Act  of  1870,  Section  70).  Thus.,  if 
a tenant  builds  a dwelling-house  of  superior  character  to  the  necessities  of  the.  farm,  or,  it  having 
several  holdings,  he  erects  on  one  of  them  farm-buildings  for  the  whole  and  which  are  therefore  in 
excess  of  the  requirements  of  the  particular  holding,  in  these  ami  similar  cases  the  improvements 
are  4 not  suitable;  to  the  holding,’  and  the  tenant  may  be  rented  on  the  buildings  he  has  himsell 
erected. 

“ 68  Second.  Improvements  in  respect  of  which  a tenant,  whose  aggregate  poor  law  valuation 
is  50Z.  or  upwards,  has  contracted  in  writing  not  to  claim  compensation,  on  quitting  his  holding. 

The  Act  of  1870  permitted  such  tenants  to  contract  out  of  the  Act  (Section  12),  and,  as  we  have 
seen  in  leases  made  after  the  Act  of  1870,  such  contracts  were  inserted.  Yet,  although  the  contract 
was  only  made  with  a view  to  the  provisions  of  the  Act  of  1870,  the  improvements  not  being  subject 
to  compensation  under  that  Act,  the  landlord  is  entitled  to  rent  on  them  under  the  Act  ot  1881. 

“69  Third.  Improvements  made  in  pursuance  of  a contract  entered  into  for  valuable 
consideration  therefor  ( Act  of  1870,  Sections  45  and  100).  This  exemption  was  presumably  intended 
to  protect  the  landlord  who  had  actually  paid  the  tenant  for  making  the  improvements ; but  the 
words  4 valuable  consideration  ’ legally  cover  a number  of  cases  wnere  in  . reason  and  equity  the 
tenant  is  entitled  to  the  benefit  of  his  improvements.  Thus,  where  a lease  is  made  at  a rack-rent, 
and  a clause  is  inserted  binding  the  tenant  to  erect  buildings  or  execute  some  other  improvements 
at  his  own  expense,  the  mere  granting  of  the  lease,  no  matter  how  high  the  rent  may  be,  is  in  law 
a 4 valuable  consideration  ’ for  the  tenant’s  contract.  He  is  therefore  disentitled  to  claim 
compensation  on  quitting  his  holding  for  any  improvement  so  executed,  and  the  landlord,  when  a 
fair  rent  is  fixed,  is  entitled  to  rent  on  such  improvement,  exactly  as  if  the  tenant  found  it  there 
when  he  became  tenant. 

“70.  Fourth.  Improvements  made  before  the  passing  of  the  Act  of  1870,  and  20  years  before 
the  claim  for  compensation  (or  fair  rent  application)  is  made  (Act  of  1870,  Section  4,  Sub-section  la), 
except  permanent  buildings  and  reclamation  of  waste  land.  The  most  important  improvement 
excluded  by  this  exemption  is  drainage  executed  on  land  not  absolutely  4 waste.  Land,  no  matter 
how  bad,  which  has  previously  been  cultivated,  or  which  is  even  fit  for  coarse  grazing,  however 
inferior,  is  not  technically  4 waste.’  The  drainage  of  such  land  must  naturally  be  more  common 
than  the  drainage  of  land  absolutely  4 waste,’  and  requires  a costly  class  of  improvement  JJences, 
farm  roads,  tree  planting,  are  also  excluded  by  this  exemption. 

“71.  Fifth.  Improvements  made  during  the  continuance  of  a lease  for  a term  of  31  years  or 
upwards,  except  permanent  buildings  and  reclamation  of  waste  land  and  unexhausted  tillages  and 
manures  (Act  of  1870,  Section  4,  Sub-section  3).  The  remark  just  made  as  regards  drainage, 
fences,  farm  roads,  tree  planting,  also  applies  to  this  exemption. 

44  72.  Sixth.  Improvements  made  by  a tenant  holding  under  a fee  farm  grant  or  lease  for  ever. 

This  exemption  only  has  application  where  a tenant  is  having  a fair  rent  fixed  under  the  provisions  8074-84. 
of  the  Redemption  of  Kent  (Ireland)  Act,  1891,  passed  in  the  interest  of  long  leaseholders.  J he  lose, 
definition  of  4 tenant’  under  the  Act  of  1870  (Section  70)  does  not  include  a tenant  under  a tee  10318. 
farm  grant  or  a lease  for  ever,  and  such  a tenant  can  therefore  make  no  claim  tor  compensation 
under  that  Act.  Accordingly,  where  such  a tenant  is  now  entitled  to  fix  a fair  rent,  the  landlord 
is  entitled  to  claim  rent  on  his  improvements.  A Bill  to  remedy  this  passed  the  House  of  Commons 
last  year,  but  the  Lords  did  not  agree  to  it. 
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“ 73.  The  branch  of  the  decision  in  Adams  v.  Dunseath,  dealing  with  the  word  * improvement,’ 
is  also  highly  important.  The  definition  o£  this  word  was  contained  in  the  Act  of  1870,  and  was 
declared  to  extend  to  the  Act  of  1881.  The  material  part  of  this  definition  declares  ‘ improvement’ 
to  be  ‘ any  work  which,  being  executed,  adds  to  the  letting  value  of  the  holding.’  In  consequence 
of  the  use  of  the  word  ‘ work,’  the  Court  of  Appeal  drew  a distinction  between  the  increased 
letting  value  arising  from  the  improvement,  and  the  improvement  or  improvement  work  itself, 
and  some  of  the  Land  Commission  Courts  seem  to  have  held  that  the  Act  gave  the  tenant  no 
share  in  the  increased  letting  value  which  his  mprovement  had  created,  but  merely  a right  to  a 
reasonable  dividend  in  the  shape  of  interest  on  the  actual  money  value  of  the  improvement. 

“74.  From  some  evidence  before  us,  the  Committee  at  one  time  supposed  that  the  Land 
Commissioners  considered  the  Court  of  Appeal  to  have  decided  that  the  landlord  was  entitled  to  the 
whole  of  the  increased  letting  value  of  a holding  resulting  from  a tenant’s  improvement,  after 
deducting  a reasonable  interest  on  the  actual  cost  of  the  improvement  work.  Mr.  Justice  Bewley 
denied  this,  and  from  the  evidence  of  Lord  Justice  Fitzgibbon,  what  the  Court  apparently  decided 
was  that  this  surplus  did  not  necessarily  in  all  cases  go  to  the  tenant,  but  was  to  be  allocated  as 
between  landlord  and  tenant,  according  to  their  several  interests  in  the  holding,  having  regard  to  all 
the  facts  of  the  case. 

“ 75.  The  interference  of  Parliament  is  required  in  order  to  ascertain  and  secure  to  the  tenant 
his  share  as  a recognition  of  his  occupation  right  in  the  improved  letting  value  which  has  been  elicited 
from  the  soil  by  his  improvements. 

“76.  In  addition  to  formal  exemptions  of  the  improvements,  the  Act  of  1870  also  provides 
(Section  4)  that  even  in  cases  where  the  tenant  is  not  excluded  from  claiming  compensation,  the 
Court,  in  awarding  compensation  for  improvements  made  before  the  passing  of  the  Act,  and  under 
a tenancy  existing  at  its  passing,  shall,  in  reduction  of  the  claim  of  the  tenant,  take  into  consideration 
the  time  during  which  such  tenant  may  have  enjoyed  the  advantages  of  such  improvements,  and  the 
rent  at  which  such  holding  has  been  held.  The  Court  of  Appeal,  in  Adams  v.  Dunseath.  held  that 
this  limitation  also  applied  where  the  fair  rent  of  a holding  was  being  fixed  under  the  Act  of  1881, 
and  that  the  right  of  a tenant  to  be  exempted  from  rent  on  his  own  improvements  was  consequently 
qualified  accordingly - 

“77.  Upon  the  whole,  having  given  the  matter  careful  consideration,  your  Committee  see  no 
other  course  open  to  them  than  to  recommend  that  improvements  of  whatever  character  made  by 
the  tenant  should  be  exempted  from  rent,  and  that  the  limitation  as  to  enjoyment  in  the  Act  of  1870 
be  repealed.  Unless  this  course  be  taken,  your  Committee  believe  that  the  deep-seated  and  well- 
grounded  dissatisfaction  with  the  existing  state  of  the  law  in  Ireland  will  be  intensified,  and  in  the 
interests  of  the  rights  of  property  created  by  the  occupiers,  they  believe  that  legislative  remedy  is 
urgently  called  for. 

“ 78.  Under  the  Scotch  Crofters’  Act,  1886  (49  & 50  Viet.  c.  29),  which  gives  to  Highland 
tenants  the  right  to  have  their  rents  fixed  by  a statutory  tribunal,  all  improvements  may  be  taken  into 
account  ‘ which,  in  the  judgment  of  the  Commission,  shall  add  to  the  value  of  the  holding  to  an 
incoming  tenant.’ 

“ 79.  On  the  question  of  procedure  of  the  Land  Commission  in  considering  improvements, 
your  Committee  desire  to  express  their  entire  concurrence  in  the  recommendation  made  by  the 
Select  Committee  of  the  House  of  Lords  in  1882,  presided  over  by  Earl  Cairns,  as  to  the  practice  of 
the  Land  Commission  in  valuing  improvements,  viz.  (par.  6.)  : — 

“ .80.  ‘ The  Committee  are  of  opinion  ttiat  it  is  very  important  in  the  interest  of  the  tenant, 
as  well  as  the  landlord,  that  the  Assistant  Commissioners,  in  fixing  a judicial  rent,  should  determine 
and  record  both  the  fair  rent  of  the  holding  absolutely  and  also  the  sum  which  they  find  should 
be  deducted  from  the  rent  in  respect  of  the  tenant’s  improvements.  The  knowledge  of 
the  rent  assigned  to  the  holding  irrespective  of  improvements  is  necessary  with  a view  to  the 
settlement  out  of  Court  of  disputes  as  to  adjacent  or  similar  holdings,  and  may  be  of  much 
importance  in  questions  as  to  the  rental  of  the  whole  country,  and  the  separate  findings  as  to  rental 
and  improvements  will  greatly  simplify  appeals,  inasmuch  as  both  landlord  and  tenant  may 
frequently  be  satisfied  with  the  finding  as  to  rental,  and  desire  to  appeal  as  to  improvements  only,  or 
vice  versa. 

“81.  ‘The  Committee  find  that  for  some  time  after  the  formation  of  the  Sub-Com- 
missions the  books  issued  to  them  for  entering  minutes  of  their  orders  contained  two  columns, 
headed  ‘ Estimated  value  of  Tenants’  Improvements,’  and  ‘Annual  Sum  deducted  in  respect  of 
Tenants’  Improvements  from  present  Kent  in  fixing  J udicial  Bent.’  These  columns  were  not,  how- 
ever, filled  up  by  the  Assistant  Commissioners,  and  have  been  latterly  omitted  from  the  order  minute 
books.  The  Committee  do  not  think  that  any  sufficient  cause  has  been  shown  why  this  information 
should  not  be  required,  at  least  as  to  holdings  not  subject  to  the  Ulster  custom,  and  they  understand 
the  Commissioners  (although  opposed  to  the  information  appearing)  to  be  of  opinion  that  the  infor- 
mation should  be  given,  and  that  it  would  be  valuable.’ 

“ 82.  This  Report  is  dated  the  18th  April  1882,  and  their  Lordships,  in  a further  Report,  dated 
the  9th  July  1883,  having  heard  further  evidence,  reiterate  their  opinion,  as  follows  : — 

“ 83.  ‘ Complaint  is  also  made  that  there  is  no  sufficient  record  showing  what  improvements  have 
been  proved  to  have  been  made  by  the  tenant,  and  have  been  allowed  for  as  affecting  the  rent.  . . 
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The  Committee  regret  to  find  . . . that  the  form  adopted  by  the  Commissioners  in  order  to 
meet  this  complaint  has  proved  useless,  and  they  must  express  again  their  strong  opinion  that  the 
respective  interests  of  landlord  and  tenant  cannot  be  properly  dealt  with,  and  the  settlement  of 
judicial  rents  cannot  be  placed  upon  a satisfactory  basis,  unless  there  is  made  aud  preserved  a distinct 
specification  of  the  improvements  established  by  the  evidence  of  the  value  assigned  to  them  in  the 
settlement  of  rent. 

“84.  In  his  evidence  before  the  Lords’  Committee,  on  the  25th  April  1892,  Mr.  Justice 
O’Hagan  objected  to  this  information  being  given,  as  appears  from  Questions  3713  to  3715,  stating, 
iu  reply  to  Lord  Cairns,  that  it  would  create  more  discontent  than  it  would  allay,  and  in  reply  to 
the  .Vlarquis  of  Salisbury,  that  there  were  reasons  of  policy  against  it.  Nevertheless  the  recommen 
dation  referred  to  was  made,  and  Mr.  Justice  Bewley,  who  has  succeeded  Mr.  Justice  O'Hagan  as 
.Judicial  Commissioner,  informed  your  Committee  that  if  they  reported  to  a like  effect  the  Land 
Commission  would  now  undertake  to  carry  out  the  recommendation. 

“85.  Your  Committee,  therefore,  recommend  that  the  forms  in  use  by  the  Land  Commissioners 
should  be  so  framed  as  to  show  the  total  value  of  the  improvements  made  by  the  tenant,  or  his 
predecessor  in  title,  the  deduction  made  therefrom  for  enjoyment,  compensation,  contribution, 
deterioration,  or  any  other  cause,  and  the  net  allowance  made  to  the  tenant  for  improvements  under 
Section  8,  Sub-section  9,  of  the  Act  of  1881. 

"86.  Lord  Cowper’s  language  on  this  head  is  confirmed  by  the  evidence  taken  by  your 
Committee  : — 

“ 87.  1 With  one  or  two  exceptions,  he  distinctly  stated  that  until  very  recently  landlords  did  Harvard,  22nd 
not  make  improvements  on  the  land,  and  when  the  tenants  made  them  the  rents  were  immediately  Pnl  1887- 
raised.  He  attributed  the  present  condition  of  Ireland  to  the  fact  that  the  landlord  class  in  Ireland, 
who  in  other  respects  were  a most  admirable  race  of  men,  had  in  many  instances  been  undoubtedly 
bad  landlords.  The  future  hope  of  the  country  lay  in  protecting  the  tenants  in  the  possession  of 
their  improvements.’ 

“ 88.  When  subsequently  challenged  in  the  House  of  Lords  on  this  expression  of  opinion,  Lord 
Covvper  said : — 

“ 89.  ‘ He  did  not  believe  that  improvements,  as  a rule,  were  made  by  the  landlords  ; that  they  Lord  Cowper, 
were,  in  fact,  usually  made  by  the  tenants,  and  the  only  plan  was  to  encourage  tenants  to  make  2nd  May  1887 
improvements  and  to  protect  such  improvements  when  made.  He  qualified  his  remarks  by  saying 
“ until  recently  ” one  could  count  on  one’s  fingers  the  Irish  estates  on  which  improvements  were  made 
by  the  landlords.  . . He  thought  he  was  justified  in  saying  that,  as  a rule,  improvements  had  been 

made  in  Ireland  by  ihe  tenant,  and  in  many  cases  the  rent  had  been  raised  upon  such 
improvements.’ 

“ 90.  It  may  be  added  that  the  conversion  of  the  landlord  into  a position  analogous  to  that  of  a 
l ent  charger  makes  it  less  and  less  likely  that  he  will  expend  money  in  improvements  ; and  makes 
it  more  important  than  ever  that  in  a country  mainly  dependent  on  farming,  and  where,  therefore, 
the  improvement  of  the  land  is  of  the  very  highest  moment  to  the  community,  the  improving 
farmer  should  receive  all  the  protection  and  encouragement  that  the  law  is  able  to  bestow. 

“ 91.  On  the  question  of  presumption  as  to  the  making  of  improvements,  the  fifth  section  of  the  Act 
of  1870  enacts  that  they  shall  be  deemed  to  have  been  effected  by  the  tenant,  but  the  exceptions 
are  so  numerous  that  the  provision  is  of  little  value,  and  your  Committee  recommend  that  the 
exceptions  should  be  repealed,  and  that,  until  the  contrary  is  proved,  all  improvements  be  deemed 
to  have  been  made  by  the  tenant  or  his  predecessors  in  title.  Similarly,  holdings  in  Ulster  should 
be  deemed  subject  to  the  Ulster  custom,  until  the  contrary  is  established.  At  present,  except  in 
the  small  number  of  cases  in  which  the  limited  presumption  created  by  the  Act  of  1870  operates, 
the  tenant  is  always  liable  to  be  placed  at  a disadvantage  by  having  to  prove  his  improvements  by 
the  evidence  of  someone  actually  present  when  they  were  effected,  a thing  in  many  cases  impossible, 
or  at  least  very  difficult,  for  him  to  do,  especially  in  cases  where  the  improvements  are  of  old  date, 
or  where  the  holding  has  come  into  his  possession  by  purchase.  Owing  to  such  difficulties  of  proof 
valuable  improvements  are  liable  to  be  lost  to  tenants,  and  rent  imposed  on  them  as  if  they  were 
the  landlord’s  property.  Section  8,  Sub-section  4,  of  the  Act  of  1881  enables  the  Court  to  disallow 
a fair-rent  application  if  satisfied  that  the  permanent  improvements  have  been  made  and  substantially 
maintained  by  the  landlord,  and  this  provision  amply  safeguards  an  improving  owner,  but  it  is 
abundantly  clear  that  it  is  the  practice  in  Ireland  for  the  tenant  to  make  the  improvements,  and, 
therefore,  the  presumption  of  law  should  lie  accordingly. 

“ 92.  In  the  limited  number  of  cases  in  which  improvements  are  either  executed  by  the  landlord  or 
allowed  for  by  him  in  the  rent,  a record  of  the  fact  is  almost  invariably  kept  in  the  estate  books,  so 
that  no  difficulty  of  proof  arises.  In  the  Act  of  1870  provision  was  made  to  enable  a tenant  to 
register  his  improvements  in  the  County  Court,  but  the  procedure  was  a somewhat  cumbrous  and 
expensive  one,  and  especially  since  the  passing  of  the  Act  of  1881  has  been  almost  never  availed  of. 

Your  Committee  recommend  that  when,  on  the  hearing  of  a fair-rent  application,  improvements 
are  proved  to  have  been  made  by  a tenant,  the  record  of  this  fact  by  the  Court  should  be  made 
evident  in  subsequent  proceedings,  in  the  same  manner  as  if  the  procedure  under  the  Act  of  1870 
had  been  adopted. 
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“ County  Court  Procedure. 

“ 93.  The  number  of  cases  heard  in  County  Courts  is  comparatively  small,  and  the  practice  is 
not  always  uniform.  In  the  County  Court  system  only  one  valuer  goes  upon  the  land,  and  he  is  not, 
moreover,  as  the  lay  Assistant  Commissioner  is,  a member  of  the  Court,  with  a voice  in  its  decision ; 
he  has  merely  a consultative  position  ; he  is  paid  by  the  day  and  not  by  salary.  One  County  Court 
Judge  informed  the  Committee  that  as  the  Judge  knows  nothing  of  the  facts  himself,  and  has  no 
other  mode  of  arriving  at  a conclusion  as  to  the  value  of  the  land  than  by  adopting  the  Court 
valuer’s  opinion,  he,  for  his  part,  always  felt  himself  morally  bound  to  accept  the  valuation  of  the 
Court  valuer. 

“ 94.  Another  County  Court  Judge,  however,  assured  the  Committee  that  he  always  applied 
his  own  mind  to  the  facts  before  him,  and  gave  his  decision  as  an  act  of  his  own  independent  judgment. 
It  is  difficult  to  see  why  a Judge  of  a County  Court  should  not  be  as  capable  of  conducting 
these  inquiries  efficiently  as  a legal  Assistant  Commissioner. 

“ 95.  Your  Committee  observe  with  regret  the  delay  and  inconvenience  caused  by  the  transfers 
ex  parte,  on  the  application  of  the  landlord,  of  fair-rent  applications  from  the  County  Courts  to  the 
Sub- Commissions.  Your  Committee  recommend  that  such  transfers  should  not  be  allowed, 

except  for  cause  assigned,  and  with  restrictions  on  proceeding  for  the  old  rent  in  the  interval,  because, 
if  the  landlord  is  dissatisfied  with- the  adjudication  of  the  County  Court  Judge,  an  appeal  lies  to  the 
Land  Commission,  the  costs  of  which,  if  the  landlord  is  successful,  the  tenant  will  have  to  pay. 

“ Costs. 

“ 96.  Costs  are  undoubtedly  heavy  in  proportion  to  the  matter  in  question.  It  was  stated  that 
where  there  is  no  appeal  the  costs  are  often  between  3/.  and  4/.  On  the  294,000.  cases  the  reductions 
amount  to  1,250,000/.  Taking  the  average  reduction  as  41.  to  each  tenant,  a year  of  the  benefit 
gained  was  swallowed  up  by  the  cost  of  the  action. 

“ 97.  Figures  were  put  in  showing  that,  where  there  is  an  appeal  from  the  Assistant 
Commissioners  to  the  Chief  Court,  in  cases  where  the  rent  does  not  exceed  51.  the  cost  could  hardly 
be  less  than  21.,  and  might  be  more  than  twice  that  amount,  and  Mr.  Commissioner  FitzGerald 
stated  that  costs  undoubtedly  bear  ‘ extremely  heavily’  in  small  cases.  Your  Committee  are  of 
opinion  that,  as  in  cases  of  appeal,  costs  should  follow  the  event. 


“ True  Value,  Specified  Value,  and  Free  Sale. 

“ 98.  By  the  Land  Act  of  1881  it  is  enacted  that  the  tenant  for  the  time  being  of  every 
holding  not  specially  excepted  from  the  provisions  of  the  Act,  ‘ may  sell  his  tenancy  for  the  best 
‘ price  that  can  be  got  for  the  same,’  subject  to  regulations  set  forth  in  the  section. 

“ 99.  One  of  these  regulations  requires  the  tenant  to  1 give  the  prescribed  notice  to  his 
‘ landlord  of  his  intention  to  sell  his  tenancy,’  and  another  directs  that  ‘ on  receiving  such  notice 
‘ the  landlord  may  purchase  the  tenancy  for  such  sum  as  may  be  agreed  upon,’  or  in  the  event  of 
disagreement,  may  ‘ be  ascertained  by  the  Court  to  be  the  true  value  thereof.’ 

“ 100.  It  is  also  provided  that  [on  the  occasion  of  any  application  to  the  Court  to  fix  a judicial 
rent  the  landlord  and  tenant  may  agree  to  fix,  or  in  case  of  dispute  the  Court  may  fix,  ‘ a specified 
‘ value  for  the  tenancy,’  and  where  such  value  has  been  fixed,  then,  if  the  tenant  during  the 
statutory  term  gives  notice  of  his  intention  to  sell  the  tenancy,  the  landlord  is  entitled  to  purchase 
it  for  the  amount  so  fixed,  subject  to  addilion  of  the  value  of  improvements  afterwards  made  by 
the  tenant,  and  to  deduction  in  respect  of  subsequent  dilapidation  of  buildings  and  deterioration 
of  soil.  Holdings  subject  to  the  Ulster  custom  are  exempted  from  the  provision  as  to 
‘ specified  value,  and  with  regard  to  ‘ true  value,’  the  tenants  of  such  holdings  are 
allowed  by  law  the  option  of  selling  their  tenancies  either  under  the  custom  or  usage  or  under 
Section  1 of  the  Act.  In  case  of  sale  under  Section  1 the  landlord  would  be  entitled  to  buy  the 
tenancy  at  the  ‘ true  value’  agreed  upon,  or,  in  the  event  of  disagreement,  ascertained  by  the  Court. 
But  it  appears  that  the  Ulster  custom  tenant  does  not  avail  himself  of  this  option,  preferring  to  sell 
his  tenancy  in  pursuance  of  the  custom,  and  thus  to  avoid  the  exercise  of  a right  of  pre-emption  by 
the  landlord.  It  follows  \hat,  except  in  the  case  of  a holding  subject  to  the  Ulster  custom,  the 
landlord  may  apply  to  the  Court,  when  a fair  rent  is  being  fixed,  to  fix  also  a specified  value  at 
which  he  may  purchase  the  tenancy  whenever  the  tenant  wants  to  sell  it;  and,  whether  or  not  the 
holding  is  one  in  respect  of  which  a fair  rent  can  be  fixed,  the  landlord,  on  receiving  notice  from  the. 
tenant  of  his  intention  to  sell  the  tenancy,  may  buy  it,  if  no  ‘specified  value’  has  previously  been 
fixed,  ‘ at  what  may  be  ascertained  by  the  Court  to  be  the  true  value  thereof.’ 

“ 101.  The  Act  provides,  as  has  been  poinled  out,  that  either  the  specified  value  or  the  true 
value  of  a tenancy  may  be  fixed  by  agreement  between  the  tenant  and  the  landlord. 

“ 102.  It  has  not  been  shown,  however,  in  the  course  of  this  inquiry  that  any  such  agreement  is 
ever  made,  neither  does  the  question  ever  arise  at  the  instance  of  the  tenant. 

“ 103.  According 
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“103.  According  to  Mr.  Doyle,  a legal  Assistant  Commissioner,  Who  has  filled  that  office  almost 
from  the  passing  of  the  Act  of  . 1881,  the  value  of  a tenancy. is  settled  by  ‘rule  of  thumb,’  no  prin- 
ciple is  recognised.  Indeed,  Mr.  Doyle  declares  that  he  does  not  know  of  any  principle  upon  which 
any  value  can  be  put  upon  a tenancy  other  than  the  value  of  improvements  belonging  to  the  tenant. 

Other  Assistant  Commissioners  examined  before  u3  have  not  gone  quite  so  far  as  Mr.  Doyle.  But 
they  agree  in  regarding  as  their  most  difficult  function  the  fixing  of  the  value  of  a tenancy, 

Apparently  they  discharge  the  duty,  as  a rule,  with  great  reluctance.  They  even  refuse  to  fix  the  1X1"8  ',l  ,IC’' 

‘ specified  value,’  justifying  their  refusal  on  the  ground  that  no  adequate  evidence  was  submitted,  Rc^“1(1t°a5'xe 
But  under  the  statute  it  appears  that  they  cannot  refuse  to  fix  the  * true  value  ’ when  the  tenant  is  speui  e v “ ' 
about  to  quit  the  holding,  although  we  should  suppose  that  the  evidence  in  a case  of  application  to  Tl.ui!  value 
fix  1 true  value,’  there  being  no  other  question  before  the  Court,  would  be  probably  more  meagre,  fixed, 
and,  therefore,  more  unsatisfactory  than  the  evidence  available  in  a case  of  ‘ specified  value,’  where, 
as  the  fixing  of  a fair  rent  is  a portion  of  the  case,  there  is  testimony  forthcoming  at  least  as  to  the 
value  of  the  holding.  Whatever  may  be  the  evidence  taken,  the  result  appears  to  be  that  when 
the  value  is  fixed,  it  is  fixed  without  any  regard  to  the  general  direction  of  the  Act,  that  the  tenant 
is  entitled  to  sell  his  tenancy  for  the  best  price  that  can  be  got  for  the  same.  Whether,  by  the  Value  fixed 
• fixing  of  ‘ specified  value,’  the  landlord  is  enabled  to  buy  the  tenancy  at  a future  time,  or  by  the  j^ket'prlee. 
ascertainment  of  ‘ true  value  ’ he  is  empowered  to  purchase  it  at  once,  in  either  case  the  price  to  be 
paid  is  substantially  less  than  the  real  market  value  of  what  the  tenant  has  to  sell.  When  the 
landlord  acquires  the  tenancy  at  the  price  so  fixed  there  is  nothing  to  prevent  him,  in  the  case  of  a Lan(Uo  ,d  may 
present  tenancy,  from  immediately  re-selling  at  the  full  market  value,  subject  to  the  fair  rent  ,.e.SeH  at 
payable  by  the  former  tenant,  and  even  in  the  case  where  a present  tenancy  existed  in  the  holding,  market  value, 
the  landlord,  as  the  law  now  stands,  will  have  it  in  his  power,  after  the  22nd  of  August  1896,  that 
is,  after  the  lapse  of  fifteen  years  from  the  passing  of  the  Act  of  1881,  to  re-sell  the  tenancy  at  the  Section  20- 
full  market  value,  and  likewise  to  fix  the  amount  of  the  future  rent.  Sub-section  3. 

“ 104.  From  a Paper  handed  in  by  Mr.  Justice  Bewley,  showing  seven  cases  in  which  the  iiius’.i-a'ions  of 
■*  true  value’  fixed  by  Sub-Commission  or  County  Courts  was  substantially  increased  on  “ tru0- value, 
appeal,  it  appears  that  the  average  ‘ true  value  ’ fixed  by  the  subordinate  courts  was  less  than  five  App.  8i. 
years’  purchase  of  the  rent,  and  that  it  was  increased  on  appeal  by  the  Land  Commission  to  six  and 
a-half  years’  purchase.  A further  Paper,  also  handed  in  by  Mr.  Justice  Bewley,  gives  a- return  of  all  App  lfi 
cases  from  the  passing  of  the  Act  of  1881  to  the  3 1st  March  last  in  which  the  Sub-Commission 
Court  or  County  Court  made  an  Order  on  an  application  to  fix  the  true  value  of  a tenancy,  and 
the  Land  Commission  re-heard  the  application  on  appeal.  Omitting  the  cases  in  which  the  decisions 
of  the  Court  of  first  instance  and  of  the  Land  Commission  afford  no  basis  for  comparison  as  to 
value,  we  find  that  in  12  cases  which  arose  in  Ulster,  the  value  fixed  in  the  subordinate  Courts  ApP-  - 
was,  on  the  average,  10  years’  purchase  of  the  rent,  and  by  the  Land  Commission,  about  nine  years’  Sales  of 
purchase;  and  in  12  cases  out  of  Ulster,  the  lower  courts  awarded  on  the  average  six  and  a-half  tenancies- 
years’  purchase  of  the  rent,  which  was  reduced  to  an  average  of  about  six  years’  purchase  on  appeal 
to  the  Land  Commission. 

“ 105.  Another  Paper,  which  has  been  handed  in  by  Mr.  Toler  Garvey,  land  agent,  shows  the 
results  as  stated  by  land  agents  in  reply  to  a circular  issued  by  the  Irish  Landlords’  Convention  of 
the  sales  of  over  3,000  tenancies  throughout  the  country  from  1882  to  the  present  time.  This 
return  discloses  the  significant  fact  that  in  Ulster,  where  free  sale  prevails  to  the  general  exclusion 
of  the  right. of  pre-emption,  the  average  price  of  tenancies  was  16-8  years’  purchase  of  judicial  and 
non  judicial  rents  combined,  whilst  in  Leinster  it  was  only  6*1  years’  purchase,  in  Connaught  10'2  Effect  of  pre- 
years’ purchase,  and  in  Munster  10  years’  purchase.  From  these  results  we  think  it  must  be  inferred  eruption  on 
that  the  market  value  of  tenancies  where  no  right  of  pre-emption  exists  is  far  higher  than  ‘true  l’rcesale- 
value  ’ or  ‘ specified  value,’  fixed  by  the  Courts ; and  that  where  the  right  of  pre-emption  does 
exist  throughout  Leinster,  Munster,  and  Connaught,  the  market  value  of  the  tenancy  is  thereby 
greatly  depressed,  because  the  person  who  buys  a tenancy  is  liable  to  have  ‘specified  value’  or 
* true  value  ’ afterwards  fixed  by  the  Court  at  the  instance  of  the  landlord.  As  improvements  are  improvements 
stimulated  in  Ulster  by  the  security  of  the  right  of  free  sale,  so  they  must  be  checked  in  all  other 
parts  of  Ireland  by  the  right  of  pre-emption,  for  the  tenant  is  not  so  likely  to  make  improvements  r^luof pre- 
when  lie  may  be  compelled  to  sell  them  with  his  tenancy  for  a price  fixed  arbitrarily  by  a Court,  emption. 
acting  on  no  definite  principle,  as  when  he  knows  he  can  sell  the  tenancy,  including  the  improvements, 
for  the  best  price  offered  in  the  market. 

“ 106.  Such  consequences,  repugnant  to  equity  and  opposed  to  good  policy,  do  not,  in  the 
opinion  of  your  Committee  accord  with  the  object  which  Parliament  had  in  view  in  enacting  the  free 
sale  provisions  of  the  Act  of  1881. 

“ 107.  Your  Committee  recommend  that  by  the  repeal  of  the  provisions  of  the  Act  relating  to  Ropcai  of  pre- 
‘ true  value  ’ and  ‘ specified  value,  ’ the  Courts  be  relieved  of  a function  which  in  the  latter  case  emption  provi- 
they  are  unable  as  well  as  unwilling  to  discharge  (having  no  principle  whatever  laid  down  to  guide  |', ended C°m" 
them),  and  that  the  declaration  of  the  Act  of  1881,  that  every  tenant  may  sell  his  tenancy  for  the 
best  price  that  can  be  got  for  the  same  be  thus  rendered  effectual. 

“ Procedure. 

“ 108.- Your  Committee  now  pass  on  to  various  other  questions  and  suggestions  that  seem  to 
call  for  the  attention  of  Parliament. 

0.122.  g 2 “ 109.  The 
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PROCEEDINGS  OF  THE 


Nature  of  “109.  The  Committee  have  had  the  advantage  of  hearing  explanations  from  Lord  Justice 

statutory  FitzGibbon  and  Mr.  Justice  Bewley  on  the  nature  of  the  statutorv  term  created  by  the  Act 
term.  of  1881. 


FitzGibbon,  “110.  The  Lord  Justice  set  forth  his  views  in  the  following  words  : ‘ The  rent  is  fixed  for 

3427,  ‘ 15  years,  and  it  goes  on  until  it  is  altered ; it  cannot  be  altered  during  15  years,  but  the  tenancy 

‘ continues  and  cannot  be  determined.  After  15  years  the  rent  is  capable  of  revision  ; but  if  it  is 

3428.  ‘ not  revised  I suppose  it  goes  on  as  before.  It  is  not  a 15  years’  lease  ; it  is  a lease  for  ever,  an 

‘ undeterminable  tenancy  from  year  to  year,  with  power  to  fix  or  to  vary  the  rent  every  15  years.’ 


Bewley,  10173.  “ 111.  The  view,  however,  advanced  by  Mr.  Justice  Bewley  does  not  seem  entirely  to  coincide- 

He  quotes  from  the  Judgment  of  the  Irish  Master  of  the  Rolls,  these  words  : ‘ All  that  the  Land 
* Act  does  is  by  negative  words  to  impose  on  the  landlord  a disability  to  raise  the  rent  or  put  out 
10184.  ‘ (he  tenant  during  the  term  ; ’ and  then  adds,  ‘ I have  no  doubt  whatever  that  that  is  the  true  legal 

‘ position.’  And  again  he  says,  ‘ If  the  tenant  wants  ...  to  retain  security  of  tenure,  there  is 
‘ nothing  in  the  Act  to  give  it  him  unless  he  acquires  a new  statutory  term.’  He  also  considers  it  a 
10177.  e moot  point’  whether,  at  the  expiry  of  the  statutory  term,  the  fair  rent  goes  on  or  the  old  rent 

revives.  It  is  obviously  most  undesirable  that  doubt  once  disclosed  on  so  important  a matter 
should  continue.  Your  Committee  consider  that  Lord  Justice  FitzGibbon  correctly  interprets  the 
intention  of  Parliament,  and  it  should  be  made  clear  by  legislative  enactment  that  at  the  end  of  the 
statutory  term  the  rent  payable  should  continue  to  be  the  judicial  rent  previously  fixed,  and  that 
the  holding  should  continue  to  be  subject  to  the  statutory  conditions,  until  the  former  judicial  rent 
shall  have  been  revised. 

Length  of  “112.  The  statutory  or  judicial  term  is  at  present  15  years.  There  was  a pretty  general 

Heard°^567 m co,:isensus  opinion  among  the  witnesses  that  the  term  is  too  long,  for  the  reason  that  it  is 

Doyle,  6S21.  impossible  to  foresee  so  far  the  fluctuation  in  prices  which  largely  affects  the  fairness  of  a rent. 

Neiigan,  The  periods  suggested  range  from  five  years  upwards.  Two  witnesses  only  opposed  any  change, 
Garvin  11944  011  ground  that  a short  term  tends  to  unsettle  the  tenant’s  mind.  It  should  be  noticed,  however, 
Neiigan,  ’ that  of  those  who  propose  to  shorten  the  term,  Mr.  Neiigan,  who,  as  a member  of  the  Cowper 
11535.  Commission,  recommended  a term  of  five  years,  did  so,  on  the  assumption  that  it  would  be  possible 

to  arrange  an  automatic  process  for  fixing  rents.  Mr.  Neiigan  now  suggests  10  years. 


“ 113.  The  Committee  are  of  opinion  that  a term  of  10  years  would  be  reasonable  and 
convenient. 

Limited  ad-  “ 114.  On  one  question,  which  judicial  decision  might  any  day  raise  to  importance,  the  law  was 

ministration,  stated  to  be  in  a doubtful  and  unsatisfactory  state.  If  a tenant  dies  intestate,  and  legal  repre- 

904'  sentation  has  not  been  taken  out,  it  is  described  as  being  the  common  practice  of  landlords  and 

agents  to  give  receipts  for  rent  to  the  person  in  occupation,  describing  the  money  as  paid  by  ‘the 
representatives  of  A.B.,’  the  deceased  tenant.  It  has  been  the  practice,  both  of  the  Land 
Commission  and  of  Sub-Commissions,  under  the  Statute  of  1881,  to  make  an  order  appointing  the 
widow  or  child  who  shall  have  served  an  originating  notice  a limited  administrator  of  the  deceased 
tenant,  for  the  purpose  of  the  proceedings.  A judgment  of  the  Court  of  Exchequer  has  thrown 
doubt  on  the  power  of  the  Land  Commission  to  exercise  this  jurisdiction,  on  the  hearing  of  a fail- 
rent  application.  So  long  as  this  doubt  has  not.  been  set  at  rest  by  legislation,  the  Courts  may 
possibly  require,  in  all  cases  of  this  kind,  that  the  applicant  shall  obtain  letters  of  administration 
from  the  Probate  Division  before  the  originating  notice  to  fix  a fair  rent  could  be  served,  and  this 
necessity  would  obviously  cause  both  delay  and  expense. 

“ 115.  Having  regard  to  the  evidence  adduced  on  the  subject  of  turbary,  to  the  effect  that  if 
the  landlord  tries  to  sever  the  turbary  from  the  holding,  the  Commissioners  have  no  power  to  give 
the  turbary  to  the  tenant,  so  that  the  tenant  is  sometimes  compelled  to  pay  back  for  turf  as  much 
as  he  has  gained  by  reduction  of  rent  (2113),  and  taking  into  consideration  that  in  many  parts  turf 
is  a necessity  of  life,  and  that  oppressive  rent  is  sometimes  charged  for  the  privilege  of  cutting  turf, 
your  Committee  are  of  opinion  that  when  the  turbary  is  outside  the  ambit  of  the  holding,  the 
Commissioners  should  have  power  in  cases  where  the  tenant  has  hitherto  been  allowed  to  cut  turf  to- 
secure  the  right  to  the  tenant  such  terms  as  they  may  think  fit.  The  same  power  might  be  granted 
with  respect  to  all  easements  enjoyed  with  the  holding. 


Turbary. 
Bailey,  711. 
1255- 1262. 
2113,  2681. 
Cunningham, 
5084.  4515. 
4512-4518. 
4748.  4831. 
MacAfce,  5814. 
O’Keeffe,  6194. 


Reporting. 

1775. 

8430  lo  8445. 


“ 116.  The  arrangements  for  reporting  or  recording  the  decision  of  the  Land  Commission  have 
been  extremely  inadequate,  so  that  many  cases  of  enormous  importance,  both  to  landlord  and  tenant, 
are  entirely  without  judgment  being  accessible. 


“117.  One  legal  Assistant  Commissioner  stated  that  sometimes  six  months  elapsed  before  ihe 
judgments  of  the  higher  courts  are  available  for  the  guidance  of  the  Assistant  Commissioners,  and 
that  generally  in  this  respect,  though  no  other  brancli  of  law  can  be  practically  so  important  to  the 
people  of  the  country,  the  absence  of  regular  provision  for  the  supply  of  authorised  reports  of  land 
cases  places  the  Assistant  Commissioners  at  great  disadvantage. 

“118.  Mr.  Justice  Bewley , expressed  himself  as  quite  satisfied  with  the  present  system  of 
reporting  judgments,  but  he  agreed  that  it  would  be  very  useful  to  have  a barrister’s  authenticated 
reports,  at  all  events  of  leading  cases  and  to  supply  them  to  the  Assistant  Commissioners. 

Consolidation.  “ 119.  One  legal  witness  expressed  an  opinion  that  it  would  be  very  desirable  to  consolidate  all 

the  Land  Statutes  from  1860  down  to  the  present  time  in  one  code,  simplifying,  so  far  as  possible, 
the  cross  references  and  artificial  definitions  of  the  present  Acts; 

“ 120.  In 


10096  to 
10105. 
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“ 120.  In  view  of  Lord  Justice  FitzGibbon’s  description  of  the  existing  difficulty  arising  from 
the  incorporation  of  several  complex  and  intricate  Statutes,  if  you  read  a clause  in  any  Act,  as  he 
said,  you  must,  keep  every  clause  in  every  other  Act-  in  your  mind  at  the  same  time ; and  of  the 
mass  of  undigested  legal  decisions,  your  Committee  are  of  opinion  that  opportunity  should  be  taken 
as  soon  as  feasible  of  including  all  the  legal  rules  as  to  the  hiring  of  land  in  one  consistent  and 
intelligible  Act,  which  besides  being  complete  in  itself  should,  in  the  language  of  the  late  learned 
Professor  Richey,  ‘ be  drawn  up  in  such  language,  form,  and  manner,  that  the  landlords  and  tenants 
‘ in  Ireland  (or  at  least  such  of  them  as  are  reasonably  educated)  should,  like  the  inhabitants  of 
‘ Continental  Europe  and  America,  be  able,  without  professional  assistance,  to  discover  their  respective 
‘ rights  and  duties.’ 

“ 121.  In  submitting  this  Report,  with  the  Minutes  of  Proceedings  and  Evidence  taken  before 
them,  your  Committee  beg  to  express  their  opinion  that  it  is  highly  desirable  that  they  should  be 
re-appointed  in  the  next  Session  of  Parliament,  for  further  consideration  of  subjects  connected  with 
some  of  the  above  matters,  as  well  as  for  the  purpose  of  inquiring  into  the  distribution  of  business 
among  the  departments  of  the  Land  Commission,  and  also  into  the  working  and  administration 
of  the  Purchase  Acts,  neither  of  which  subjects  is  comprised  in  their  present  Order  of  Reference.” 


DRAFT  REPORT,  proposed  by  Mr.  Brodriclt,  read  the  first  time,  as  follows  : — 

“ 1.  Your  Committee  were  appointed  to  inquire  into  and  report  upon  the  principles  and  practice 
of  the  Irish  Land  Commissioners  and  County  Court  Judges  in  carrying  out  the  fair  rent  and  free 
sale  provisions  of  the  Lands  Acts  of  1870,  1881,  and  1887,  and  of  the  Redemption  of  Rent  Act, 
1891,  and  to  suggest  such  improvements  in  law  and  practice  as  they  might  deem  to  be 
desirable. 

“ 2.  Your  Committee  have  examined  16  witnesses,  of  whom  two  were  members  of  the  Chief 
Commission,  three  legal  Assistant  Commissioners,  four  lay  Assistant  Commissioners,  two  County 
Court  Judges,  and  one  assistant  Lay  Commissioner. 

“ 3.  Lord  Justice  FitzGibbon  also  attended,  as  representing  the  Court  of  Appeal  in  Ireland, 
and  gave  evidence  before  Your  Committee.  Mr.  Toler  Garvey  and  Mr.  Barnes,  whose  evidence 
was  only  partially  taken,  were  the  only  unofficial  witnesses  examined.  Mr.  Rochfort  and  Mr. 
Willis  appeared  to  hand  in  certain  returns. 

“4.  Your  Committee  des-ire  to  express  their  strong  disapproval  of  the  manner  in  which  their 
sittings  were  brought  to  a dose  before  certain  important  witnesses  unconnected  with  the  Land 
Commission,  and  whose  evidence  was  tendered,  could  be  examined.  By  this  course  your  Committee 
were  debarred  from  obtaining  any  adequate  expression  of  opinion  or  suggestions  from  those  who  are 
suitors  in  the  Land  Commission  Courts,  or  who  practise  before  the  Courts.  They  especially  regret 
that  the  Chairman  should  have  thought  fit,  by  his  deciding  vote,  to  exclude  this  important  branch  of 
evidence,  without  the  assistance  of  which  it  is  impossible,  in  their  opinion,  to  prepare  and  present  a 
complete  report  within  the  terms  of  the  Reference.  It  is  further  to  be  regretted  that  the  inquiry 
was  closed  before  certain  essential  returns  which  had  been  called  for  could  be  furnished. 

“ 5.  Despite  the  incompleteness  of  the  information  now  before  them,  your  Committee  are  satisfied 
that  Parliament  should  be  placed  at  once  in  possession  of  their  views  on  two  points  : — 

“(1).  On  the  question  of  the  status  of  the  tenant  on  the  expiration  of  a statutory  term, 
your  Committee  have  had  the  evidence  of  two  Judges  of  the  Supreme  Court  (one  of  them 
the  chief  of  the  Land  Commission)  that,  whilst  they  are  of  opinion  that  upon  the  expiration 
of  the  statutory  term  the  rent  fixed  by  the  Land  Commission  will  be  the  rent  payable  by 
the  tenant  pending  any  application  to  the  Court,  the  question  is  a moot  one,  and  your 
Committee  are  of  opinion  that  all  doubts  upon  this  point  should  be  set  at  rest  by  a short 
Act,  in  accordance  with  the  opinion  expressed  by  such  Judges. 

“(2.)  With  regard  to  the  equally  pressing  matter  of  the  method  by  which  a revision  of 
judicial  rent,  at  the  expiration  of  a statutory  term  should,  when  desired,  be  carried  out,  your 
Committee  regret  that,  as  the  evidence,  with  the  two  exceptions,  lias  come  entirely  from 
officials,  they  have  to  rely  on  opinions  which  are  naturally  influenced  in  favour  of  the 
existing  system. 

“ 6.  Several  modifications  of  the  latter  have  been  suggested,  but  none  of  them  have  been 
supported  with  such  a consensus  of  opinion  as  would  lead  your  Committee  to  believe  that  their 
adoption  would  either  give  general  satisiaction,  materially  diminish  litigation,  or  be  preferable  to 
the  present  system,  with  the  existing  right  of  appeal  to  either  party  on  questions  of  value  as  well  as 
of  law. 

“ 7.  Your  Committee  hold  that  the  procedure  provided  by  Form  No.  74  of  the  Land  Commis- 
sion Rules,  by  which  the  parties  have  an  opportunity  of  agreeing  to  come  to  terms  on  the  valuation 
of  an  official  or  independent  valuer,  may,  if  generally  known,  be  largely  availed  of  in  any  revision  of 
rent  on  holdings  where  a judicial  rent  has  once  been  fixed. 

“ 8.  As  to  the  automatic  revision  of  rents  adopted  by  the  Act  of  1887,  although  it  is  true  that 
the  official  witnesses  were  mainly  unfavourable  to  this  system,  the  two  non-official  witnesses  examined 
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gave  evidence  that  caused  your  Committee  to  regret  that  the  subject  could  not,  by  reason  of  the 
course  adopted,  be  further  investigated.  Having  regard  to  the  fact  that  the  system  has  been  prac- 
tically tested,  the  Committee  think  that  a plan  which  would  relieve  the  parties  from  the  present 
expensive  litigation  is  worthy  of  further  consideration. 

“ 9.  A considerable  amount  of  evidence  was  given  as  to  the  practice  of  the  Commissioners  in 
fixing  a judicial  rent.  From  this  it  appears  that  no  instructions  were  at  anytime  issued  by  the 
Chief  Commission  as  to  the  principles  upon  which  it  should  be  determined.  It  is  clear  that  there  is 
no  absolute  uniformity  in  the  practice  of  the  Assistant  Commissioners,  though  of  late  years  there  has 
been  less  divergency  of  method,  partly  owing  to  the  more  settled  practice  of  the  Chief  Commission, 
and  partly  owing  to  the  fuller  acquaintance  of  the  Assistant  Commissioners  with  the  principles  upon 
which  they  individually  act.  The  evidence  goes  to  show  that  the  judicial  rent  is  not  a competition 
rent,  meaning  by  that  expression  the  rent  which  the  landlord  might  naturally  expect  to  get  in  the 
open  market,  if  he  was  letting  the  land  in  his  own  hands  to  a solvent  tenant.  The  fair  rent,  as  fixed 
by  the  Commissioners,  was  proved  to  be,  speaking  generally,  30  per  cent,  lower  than  the  competition 
rent  so  defined. 

“ 10.  1(  rom  this  it  is  apparent  that  the  Act  has  been  construed  in  favour  of  the  tenant  in  a 
manner  entirely  different  from  the  intentions  of  the  framers  of  the  Act,  as  stated  to  the  House  by 
Mr.  Attorney  General  Law  : — ‘ He  now  came  to  the  question.  How  a fair  rent  was  to  be  ascertained? 
What  the  clause  meant  was  this:  it  meant  to  laydown  that  a fair  rent  was  a competition  rent 
minus  the  yearly  value  of  the  tenants’  interest  in  the  holding.  That  was  what  was  intended,  and 
anything  else  would  be  monstrously  unjust.  If  his  proposition  was  disputed  he  was  quite  ready  to 
defend  it.’ — Law,  Attorney  General  for  Ireland.  Hansard,  Vol.  260,  p.  1399. 

“ 11.  In  arriving  at  their  conclusion  the  Assistant  Commissioners  have  told  us  that  they  take  into 
consideration  the  fact  that  the  tenant  is  in  occupation  of  his  holding,  its  situation  and  convenience, 
its  proximity  to  a town,  market,  or  railway,  the  incidence  of  local  taxation,  the  carrying  powers  of 
the  land,  and,  in  a general  way,  the  question  of  prices.  But  your  Committee  are  unable  to  say 
what  proportion  these  elements  bear  in  the  practice  of  the  several  Assistant-Commissioners. 

“12.  Instances  were  brought  before  your  Committee  in  which,  outside  Ulster,  after  heavy 
reductions  of  rent  had  been  made  in  certain  holdings  by  the  Commissioners,  very  large  sums  had 
been  realised  for  the  tenant-right.  Your  Committee  would  have  been  glad  to  hear  further  evidence 
on  this  point. 

“ 13.  Your  Committee  have  had  to  consider  the  methods  in  which  the  tenant’s  improvements 
have  been  treated  by  the  Land  Commission  Courts  in  administering  the  Acts  of  1881  and  1887. 

“ 14.  The  legal  interpretation  of  the  Act  of  1881  upon  this  important  point  has  been  stated  by 
Lord  Chancellor  Law,  in  the  leading  case  of  ‘ Adams  and  Dunseath,’  as  follows  : 

“ ‘ Improvements  must  be  suitable  and  ameliorative  to  the  holding,  increasing  thereby  its 
letting  value. 

“‘The  improvement  works  are  one  thing,  the  increased  letting  value  resulting  therefrom 
another.  The  former,  when  executed  by  ihe  tenant,  are  wholly  his,  and  are  to  be  completely 
protected  and  secured  against  confiscation,  by  rent  or  otherwise.  The  latter,  namely,  the 
increased  letting  value,  or  in  other  words,  the  development  by  the  improvement  works  of  the. 
latent  powers  and  capacities  of  the  land,  does  not  necessarily  belong  to  the  tenant.  There 
are  many  cases  in  which  it  would  be  no  more  than  a fair  return  for  the  tenant’s  outlay  in 
effecting  the  improvement  works;  there  are,  on  the  other  hand,  cases  in  which,  in  the 
ascertainment  of  a fair  rent,  the  landlord  is  justly  entitled  to  have  some  share  of  the  increased 
yearly  value.  The  increased  letting  value  is,  therefore,  to  be  dealt  with  as  may,  under  all 
the  circumstances  of  the  case,  be  just  and  fair  between  the  parties.’ 

“ 15.  When  improvements  are  decided  by  the  Court  to  have  been  made  by  tne  tenant  and  to 
have  resulted  in  an  increased  letting  value,  the  practice  is  in  all  cases  in  the  first  place  to  make  such 
allowance  in  the  rent  as  will  give  to  the  tenant  a fair  return  for  his  outlay.  In  the  few  cases  where 
this  increased  letting  value  is  not  wholly  absorbed  by  such  allowance  the  residue  is  distributed 
between  the  landlord  and  tenant  by  the  Commissioners,  as  may  appear  to  them  to  be  just  and  fair, 
having  regard  to  their  respective  interests.  Evidence  was  given  that  the  rate  of  interest  usually 
allowed  to  the  tenant  was  5 per  cent.,  but  on  some  classes  of  improvements  amounted  to  as  much  as 
8,  10,  and  12  per  cent. 

“ 16-  Mr.  Justice  Bewley,  and  nearly  all  of  the  Assistant  Commissioners,  gave  evidence  to  the 
effect  that,  in  the  majority  of  cases,  after  allowing  the  tenant  full  interest  upon  the  improvement 
works,  nothing  in  the  shape  of  increased  letting  value  remained  to  be  allocated  to  either  party  ; and 
that  the  question  of  such  allocation  was  a mere  academic  one. 

“17.  The  above  evidence  would  appear  to  show  that  there  is  no  ground  for  the  assumption  that 
the  tenants’  improvements  have  been  confiscated  by  the  administration  of  the  Acts  of  1881  and  1887, 
or  that  they  have  not  been  sufficiently  protected  from  the  imposition  of  rent. 

“ 18.  As 
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“ is.  As  regards  ‘fair  rents’  fixed  under  the  Redemption  of  Rent  (Ireland)  Act,  1891,  it  is 
necessary  to  observe  that  while  the  principle  of  exempting  tenants’  improvements  under  the  Act  of 
1881  has  been  held  to  apply  to  the  case  of  long  leaseholds,  it  has  been  decided  upon  the  construction 
of  the  Redemplion  of  Rent  Act,  1891,  that  in  the.  case  of  Fee  Farm  Grants  tenants  are  not  entitled 
to  claim  this  exemption. 

« 19.  it  js  however,  to  be  remembered  that  the  right  to  have  a fair  rent  fixed  under  this  Act 
is  criven  as  a penalty  upon  the  landlord,  in  consequence  of  his  refusing  to  sell  the  holding  to  the 
tenant,  and  does  not  arise  until  after  such  refusal. 

« 20.  As  regards  the  evidence  given  on  the  questions  of  presumption  as  to  improvements,  town 
parks,  pasture  holdings,  demesne  lands,  sub-lettings  and  sub-division,  tenancies  under  limited  owners, 
eviction  by  title  paramount,  the  landlord’s  right  of  pre-emption,  the  status  of  future  tenants,  the 
length  of  the  statutory  term,  and  the  position  and  action  of  mortgagees  of  the  landlord’s  estate,  the 
exclusion  of  evidence  has  left  your  Committee  unable  to  complete  their  Report  or  make  any 
recommendations. 

“21.  The  same  observations  apply  to  the  various  questions  of  procedure,  both  before  the 
County  Courts  and  the  Land  Commission,  which  were  brought  before  your  Committee. 

“ 22.  Your  Committee  desire  to  place  on  record  their  dissatisfaction  that  the  evidence  of  Lord 
Justice  FitzGibbon  and  Mr.  Commissioner  FitzGerald  was  not  completed,  and  that  the  Registrar 
General,  though  repeatedly  asked  for,  was  not  summoned.” 

Motion  made,  and  Question  proposed,  That  the  Draft  Report  proposed  by  the  Chairman  be 
read  a second  time,  paragraph  by  paragraph— (The  Chairman). 

Amendment  proposed,  to  leave  out  the  words  “ the  Chairman,”  in  order  to  insert  the  words 
“ Mr.  Brodrick.” — (Mr.  Brodrick.) 

Question  put,  That  the  words  “ the  Chairman  ” stand  part  of  the  Question.  — The  Committee 
divided  : 


AWh  «■  : . 

Mr.  Clancy. 

Mr.  Dillon. 

Noes,  6. 
Mr.  Brndrick. 
Mr.  Carson. 

Mr.  Fuller. 

Mr.  Hayes  Fisher. 

Mr.  T.  M.  Healy. 

Mr.  W.  Kenny. 

Mr.  Leese. 

Mr.  Macartney. 

Mr.  Solicitor  General. 

Colonel  Waring. 

Mr.  T.  W.  Russell. 

Mr.  Sexton. 

Main  question  put,  and  agreed  to. 

Draft  Report  proposed  by  the  Chairman,  read  a second  time,  paragraph  by  paragraph. 
Paragraph  1,  amended,  and  agreed  to. 

Paragraph  2,  agreed  to. 

Paragraph  3,  amended,  and  agreed  to. 

Paragraph  4,  agreed  to. 

Paragraph  5,  postponed. 

Paragraphs  6 — 8,  agreed  to. 

Paragraph  9,  postponed. 

Paragraph  10,  agreed  to. 

Paragraphs  11 — 13,  amended,  and  agreed  to. 

Paragraphs  14 — 15,  postponed. 

Paragraphs  16 — 18,  agreed  to. 

Paragraph  1 9,  amended,  and  agreed  to. 

Paragraph  20,  postponed. 

Paragraphs  21 — 23,  agreed  to. 

Paragraphs  24 — 25,  postponed. 

Paragraphs  26 — 27,  agreed  to. 

Paragraph  28,  postponed. 

Paragraph  29,  amended,  and  agreed  to. 

Paragraphs  30 — 31,  amended,  and  agreed  to. 

[Adjourned  till  To  morrow,  at  Twelve  o’clock. 
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Wednesday , Ibth  August  1894. 


MEMBERS  PRESENT  : 


Mr.  John  Morley,  in  the  Chair. 


Mr.  T.  W.  Russell. 
Mr.  Dillon. 

Mr.  Sexton. 

Mr.  Leese. 


Mr.  T.  M.  Healy. 
Mr.  Fuller. 

Mr.  Clancy. 


Letter  from  Mr.  MacAfee  read  by  the  Chairman. 


Paragraph  32,  amended,  and  agreed  to. 


Paragraphs  33—  34,  agreed  to. 

Paragraphs  35 — 36,  amended,  and  agreed  to. 


Paragraphs  37 — 39,  agreed  to. 

Paragraph  40,  postponed. 

Paragraphs  41 — 44,  amended,  and  agreed  to. 

Paragraphs  45 — 46,  postponed. 

Paragraph  46*,  amended,  and  agreed  to. 

Paragraph  47,  disagreed  to. 

[Adjourned  till  To-morrow,  at  Twelve  o’clock. 


Thursday,  1 6th  August  1894. 


MEMBERS  PRESENT: 

Mr.  John  Morley,  in  the  Chair. 


Mr.  T.  W.  Russell. 
Mr.  Sexton. 

Mr.  Clancy. 

Mr.  T.  M.  Healy. 


Mr.  Dillon. 
Mr.  Leese. 
Mr.  Fuller. 


Paragraph  48,  amended,  and  agreed  to. 

Paragraph  49,  agreed  to. 

Paragraphs  50 — 53,  amended,  and  agreed  to. 

Paragraph  54,  agreed  to. 

Paragraphs  55 — 56,  amended,  and  agreed  to. 

Paragraphs  57 — 60,  agreed  to. 

Paragraph  61,  amended,  and  agreed  to. 

Paragraph  62,  agreed  to. 

Paragraphs  63 — 65,  amended,  and  agreed  to. 

Paragraph  66,  agreed  to. 

Paragraphs  67 — 68,  amended,  and  agreed  to. 

Paragraph  69,  postponed. 

Paragraphs  70 — 71,  amended,  and  agreed  to. 

Paragraph  72,  amended,  and  agreed  to. 

[Adjourned  till  To-morrow,  at  Eleven  o’clock. 
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Friday,  1 7th  August  1894. 


MEMBERS  PRESENT  : 

Mr.  John  Mobley,  in  the  Chair. 


Mr.  Solicitor  General 
Mr.  T.  W.  Russell. 

Mr.  Sexton. 

Mr.  Healy. 

Paragraphs  73 — 74,  amended,  and  agreed  to. 

Paragraph  75,  disagreed  to. 

Amendment  proposed,  That  the  following  new  paragraph  be  inserted  in  the  Report : 

“ Your  Committee  have  carefully  considered  the  direction  of  the  Act  of  1881,  that  no  rent 
should  be  allowed  in  respect  of  the  tenant’s  improvements  ; also  the  decision  in  Adams  v.  Dunseath, 
rendering  the  tenant  liable  to  rent  in  respect  of  a portion  of  the  value  resulting  from  his  improve- 
ments ; and  the  practice  of  the  Sub-Commission  Courts,  which,  according  to  the  weight  of  evidence 
before  us,  allows  the  landlord  rent  in  respect  of  the  whole  of  the  improved  value,  except  so  much 
as  is  given:to  the  tenant  for  interest  on  his  outlay.  The  intention  of  the  Legislature  has  not,  in 
the  opinion  of  your  Committee,  been  carried  into  effect  by  the  Judgment  in  Adams  v.  Dunseath, 
and  it  seems  to  have  been  defeated  in  the  practice  of  the  Courts  in  fixing  rents.  It  is  of  great 
and  urgent  importance  that  the  law  on  this  subject  should  be  made  unquestionably  clear.  Agricul- 
tural improvements  are  of  vital  consequence  to  the  welfare  of  Ireland,  and  it  is  certain,  from 
experience,  as  well  as  from  the  effects  of  the  Act  of  1881  upon  the  interests  of  landlord  and  tenant, 
that  the  tenant  alone  is  willing  to  make  improvements,  or  will  in  future  make  them.  The  public 
interest,  therefore,  demands  that  he  should  be  encouraged  by  being  secured  in  the  enjoyment  of  the 
value  resulting  from  his  expenditure  and  labour.  In  making  improvements,  he  incurs  a certain 
risk  of  loss.  It  often  happens  that  the  cost  is  not  nearly  repaid  by  the  result.  The  usual  case 
appears  to  be  that  the  increased  value  is  only  sufficient  to  yield  a bare  return  for  the  outlay.  When,, 
by  exceptional  success,  a more  considerable  value  results,  which  never  would  be  created  except  by 
the  tenant’s  exertions,  he  is  liable  to  be  charged  an  increased  rent  in  consequence,  and  this  is  not. 
encouraging,  but  the  reverse.  The  effect  of  the  creation  of  a Statutory  term  being  to  let  the  land, 
including  its  capacity,  to  the  tenant,  in  perpetuity,  there  appears  to  be  no  reasonable  and  no 
intelligible  cause  for  denying  to  the  tenant  the  full  enjoyment  of  any  improvement  in  his  holding' 
produced  by  the  expenditure  of  his  capital  or  the  application  of  his  labour.  The  interference  of 
Parliament  is  required  in  order  to  ascertain  and  secure  to  the  tenant  his  right  to  the  improved  letting 
value  which  has  been  elicited  by  his  improvements.” — (Mr.  Sexton .) 

Question,  That  this  paragraph  be  inserted  in  the  Report, — put,  and  agreed  to. 

Paragraph  76,  amended,  and  agreed  to. 

Paragraph  77,  amended,  and  agreed  to. 

Paragraph  78,  disagreed  to. 

Paragraphs  79 — 84,  agreed  to. 

Paragraph  85,  postponed. 

Paragraph  86,  amended,  and  agreed  to. 

Paragraphs  87 — 89,  agreed  to. 

Paragraph  90,  disagreed  to. 


Mr.  Fuller. 
Mr.  Clancy. 
Mr.  Dillon. 


Paragraphs  91 — 92,  amended,  and  agreed  to. 


Amendment  proposed,  That  the  following  new  paragraph  be  inserted  in  the  Report : 

“ The  gross  amount  of  rental  dealt  with  under  all  the  fair-rent  provisions  of  the  several  Acts,  Reductions 
since  the  passing  of  the  Act  of  1881,  is  6,140,602/.,  and  the  Land  Commission  report  that  this  total  under  Acts- 
has  been  reduced  under  these  provisions  by  1,279,475/.,  or  20-8  per  cent.” — (Mr.  Sexton). 

Question,  That  this  paragraph  be  inserted  in  the  Report, — put,  and  agreed  to. 

Amendment  proposed,  That  the  following  new  paragraph  be  inserted  in  the  Report : 

“It  is  believed  that  agricultural  rents  in  England,  where  the  tenant  generally  makes  no  Voluntary 
improvements,  and  possesses  no  legal  property  in  the  holding,  have  undergone  much  heavier  reduct>°ns  in 
reductions  within  the  same  period,  by  voluntary  action  of  the  landlords.”— (Mr.  Sexton.)  England. 

Question,  That  this  paragraph  be  inserted  in  the  Report, — put,  and  agreed  to. 

0.122.  -i-  h Amendment 
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- Amendment  proposed,  That  the  following  new  paragraph  be  inserted  in  the  Report : 

Fair  rent  “ The  Act  of  1881,  in  directing  that  the  Court,  on  the  application  of  the  tenant  of  a holding,  or 

undefined.  0f  the  landlord,  or  both,  might  determine  '■*  the  fair-  rent- to  be'  paid  by  such  tenant  to  the  landlord 
’ for  the  holding,’  laid  down  no  principle,  or. jul^-or—inethod  of  valuation,  to  guide  the  Court  in 
fixing  the  amount  of  the  rent.  The  only  instructions  bearing  upon  this  fundamental  matter  in  any 
Section  8.  definite  sense  are  set  forth  in  Section  8:of'-theAttt,  and  they  direct  the  Court,  (1)  to  ‘ have  regard 
Sub-section  l,  the  interest  of  the  landlord  and  tenant  respectively,’ and,  (2)  that  ‘no  rent  is  to  be  allowed 
Su  section  or  ma(je  payable,’  in  respect  of  improvements  made  by  the' tenant,  and  for  which  he  had  not  been 
paid  or  otherwise  compensated  by  the  landlord.” — (Mr.  Sexton.) 

Question,  That  this  paragraph  be  inserted  in  the  Report, — put,  and  agreed  to.  , . 


Amendment  proposed.  That  the  following  new  paragraph  be  inserted  in  the  Report : 


No  fixed  “ No  subsequent  Statute  has  touched  the  subject  of  the  principle  of  a fair  rent.  No  mode 

settled mode  of  va^ual'i°n  has  been  prescribed  either  by  Parliament' or  otherwise,-  and.  it  appears  that- the  interest 

valuation.  of  the  tenant,  to  which  the  Court  is  to  have  regard  in  fixing  the  amount  of  the  yeDt,  has  never  been 
made  the  subject  of  a direct  judicial  pronouncement,  either  by  the  Court  of  Appeal  Or  by  the  Land 
Commission,  or.  even  by.  any  .County ; or-  Sub^Conunission.  Court. , . Consequently,  of , -necessity*.  each 
individual  administrator  acts  absolutely  according  to  his  own  opinion  of  what  may  have  been 
intended; -and- there  is  neither  a common  understanding  of  - the  law,  nor-  anything- approaching  to 
uniformity -in  practice1.-” — ( Mr.  Sexton .) 

. ..  i Question,  That  this  paragraph. be. inserted  in  the  Report, H=put-,  and  agreed  to.  , 


Interest  of  the 
tenant  not 
-defined. 


Adams  v. 
Dunseath. 


,-ft  .^Amendment; proposed,  That  the  following  new  paragraph;bednserted  in;;the -Report  :i. 

- “ Whilst  the  interest  of  the  tenant  still  continues  undefined,  the'  direction  that  ‘ no  rent  is  to  be 
allowed  Or  made  payable  in  respect'  of  the  tenant’s  improvements’  was  subjected  to  judicial 
interpretation  soon  after  the  passing  of  the  Act.  The  Land  Commission  interpreted  the  direction  to 
mean  that  all  letting  value  resulting  from  the  tenant’s  improvements  was  to  be  excluded  from 
considOration  in  fixing  the  fair  rent,  but  the  Court  of  Appeal  (in  Adams  v.  Dunseath,  referred  to 
more  particularly  in  another  pair t of  this  Report)  held,  by.. a majority  of  the  judges,  that  the 

direction  of  the  Act  not ' to  allow  any  rent  in  respect  of  the'  tenant’s  improvements 

must  be  taken  to  mean,  not  what  the  language  of  . the  ..  Act  conveys  to  the 

ordinary  mind,  . but  something  different  and  much  more  complex — namely,  that  the 

tenant  is  entitled  to  ah  annual  percentage -of  indefinite  amount  in  his  outlay  in  making  the. improve- 
ment; but  that  any  remainder  of  letting  value  due  to  his  impro  vement,  after  the  percentage  on  outlay 
has  been  allowed  to  him,  is  to  be  divided  between  him  and  the  landlord,  according  to  the  judicial 
discretibn  of  the  Land  Commission,  having  regard  to  the  interest  of  the  landlord  and  the  tenant 
respectively.” — (Mr.  Sexton.) 

Question;tThat  this  paragraph  betinserted  in  the  Report, -t*-q>utj  and*apreed  *<i-  ’ " ' 


Amendment  proposed,  That  the -f6lldwing'new;  paragraph  be'insertbd  in  the  Report:  - 


_ . “This  remarkable- judgment;- ireYcrsing' the  ‘law -as  laid  down  by  the- Land  Commission  in 

Adams  v!  the  same  case,  and  formulating  a complicated  rule  of  law  on  apportionment  of  the  value  of  the 

Dunseath.  tenant’s  improvements,  which,  according  to  the  apparent  meaning  of  the  words  of  the  Act,  was  not 

to  be  apportioned,  at  the  same  time  presented  two  conclusions  - so  clearly  as  to  tender  it  difficult  to 
realise  that  their  meaning  could  be  mistaken.  The  tenant  was  to  have  allowance  upon  his  outlay, 
but  so  far  from  being  limited  by  the  judgment  to  this  allowance,  he  was  declared  entitled  to  a share 
Q.  10209.  of  any  remainder  of  letting  value  resulting  from  his  outlay.  And  his  right  ito  the  additional  share 
was  declared  to  be  attributable  to  the  legal  interest  of  the  tenant  in  the  holding  apart  from  his 
improvements.” — (Mr.  Sexton .) 

Question,  That  this  paragraph  be  inserted  in  the  Report — put,  and  agreed  to. 

[Adjourned  till  Td-morrow,  at  Eleven  o’clock. 
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It 


Saturday,  18£/i  August  1894. 


MEMBERS  PRESENT  : 

Mr.  John  Mobley  in  the  Chair. 

Mr.  T.  W.  Russell. 

Mr.  Solicitor  General. 

Mr.  Sexton. 

Mr.  Dillon. 

Amendment  proposed.  That  the  following  new  paragraph  be  inserted  in  the  Report : — 

This  judgment,  delivered  in  1882,  has  been  the  law  since  then,  and  is  now  the  law,  and  during  Not  followed 
the  interim  of  12  years  has  been  binding  upon  all  administrators  of  the  Land  Acts.  But  your  |*y  Sub~  . 
Committee  have  learned  with  extreme  surprise,  from  a majority  of  the  official  witnesses,  including  omnus81on* 
the  three  legal  Assistant  Commissioners  who  were  examined,  Mr.  Bailey,  b.l.,  Mr.  Doyle,  b.l.,  and 
Mr.  Greer;  also  two  lay  Assistant  Commissioners,  as  well  as  the  County  Court  Judge  of  Kerry, 
and  Mr.  Heard,  a County  Court  valuer,  that  the  practice  is  to  give  to  the  landlord,  after  allowing  the 
tenant  a percentage  on  his  outlay,  any  remainder  of  letting  value  due  to  the  tenant’s  improvements 
in  the  soil.  As  to  the  interest  of  the  tenant,  which,  according  to  the  Court  of  Appeal,  entitles  him 
to  a further  share  in  the  value  of  his  improvements  beyond  the  mere  interest  on  his  outlay,  the 
evidence  of  these  witnesses  is  plainly  to  the  effect  that  what  they  understand  by  the  interest  of  the 
tenant  is  simply  a right  to  the  percentage  on  his  outlay  upon  improvements.  This  conclusion  is  con- 
firmed by  their  testimony  that  they  fix  a fair  rent  to  be  paid  by  the  present  tenant  at  what  a solvent 
tenant  desiring  to  become  a tenant  of  the:  holding  could  fairly  pay  from  year  to  year.  That  is  to 
say,  they  fix  the  rent  at  what  might  be  paid  by  a person  having  no  interest  in  the  holding,  and  take 
no  account  in  measuring  the  fair  rent  of  the  present  tenant’s  statutory  interest.” — (Mr.  Sexton .) 

Question,  That  this  paragraph  be  inserted  in  the  Report,— put,  and  agreed  to. 

Amendment  proposed,  That  the  following  new  paragraph  be  inserted  in  the  Report  : — . 

“ The  County  Court  Judge  of  Cork,  examined  at  the  close  of  the  Inquiry;  gave  evidence  on  this  Qy.  Occu- 
question  which  shows  a practice  on  his  part  different  from  that  pursued  by  his  own  Court  valuer  and  pancy  right, 
by  the  County  Court  Judge  of  Kerry.  Two  or  three  lay  Assistant  Commissioners  gave  evidence  Contradiction*. 
that  they  allow  the  tenant  a share  in  the  value  of  improvements  in  the  soil  beyond  the  interest  in 
his  outlay,  and  also  that  they  allow  for  the  occupation  right  in  fixing  the  amount  of  the  fair  rent;  (Qy.) 
but  these  are  questions  of  law  as  well  as  of  value.  Thp  Jqgal.  Assistant  Commissioners,  according  to 
the  evidence,  lay  down  the  law  in  their  several  courts  ; your  Committee  examined  three  of  the  four 
legal  Assistant  Commissioners,  and  they  agreed  that  the  practice  is  to  give  the  tenant,  in  respect  of  his 
improvements  in  the  soil,  a percentage  on  his  outlay,  and  nothing  more,  and  to  fix  the  fair  rent, 
without  taking  into  account  his  occupation  interest.  Your  Committee  are  quite  unable  to  understand, 
and  no  witness  has  attempted  to  explain;  how 'it  was  possible’ for  some  Assistant  Commissioners  to 
give  only  the  percentage  on  outlay,  and^Sot  ' to  allow. for  the  occupation  interest  in  the  rent,  whilst 
others,  in  the  same  courts,  gave  a share  beyond  the  percentage  and  allowed  for  the  occupation  right ; 
and  how  this  contrariety  of  practice;  could  continue  for,  twelve  years,  without  any  dissent  between 
the  Assistant  Commissioners  valuing  in  such  different  modes,  without  any  ruling  of  the  law  by  the 
legal  Assistant  Commissioners,  without  any  evidence  or  argument  in  the  Court  or  any  of  them,  and 
without  a solitary  appeal  on  the  subject  out  of  over  forty  thousand  appeals  lodged  with  the  Land 
Commission.” — (Mr.  Sexton.') 

Question,  That  this  paragraph, be  inserted  in  the  Report, — put,  and  agreed  to.  . 

Amendment  proposed,  That  the. following  new  paragraph  be  inserted  in  the  Report  : — 

“ Your  Committee  can  come  to  no  other  conclusion  than  that  the  general  practice  of  the  Conclusion. 
Sub-Commission  Courts  has  been,  and  is,  to  deny  to  the  tenant  that  share  in  the  value  of  his 
improvements  to  which  the  Court  of  Appeal,  in  Adams  v.  Dunseath,  declared  him  to  be  entitled, 
and  to  leave  out  of  account,  in  fixing  the  fair  rent,  that  interest  of  the  tenant  to  which  the  Statute 
expressly  directed  the  Courts  to  have  regard,  and  the  operative  force  of  which  the  Court  of  Appeal 
explicitly  affirmed.” — (Mr.  Sexton.) 

Amendment  proposed,  That  the  following  new  paragraph  be  inserted  in  the  Report : — 

“The  Judicial  Commissioner,  Mr.  Justice  Bewley,  on  being  examined,  towards  the  conclusion  of  Evidence  of 
the  inquiry,  when  the  contradictions  in  the  evidence  of  the  Assistant  Commissioners  had  challenged 
explanation,  informed  your  Committee  that  the  Land  Commission  do  not  instruct  the  Assistant- 
Commissioners,  and  do  not  consider  that  it  is  their  function,  or  that  they  have  any  right  to  instruct 
the  Assistant-Commissioners  in -the  discharge  of  their  duty.  It  is  evident,  however,  in  the  state  of 
facts  disclosed,  that  effectual  measures  must  be  adopted  without  delay  to  secure  both  the  observance 
0.122.  h 2 of 


Mr.  Fuller. 

Mr.  Clancy. 

Mr.  T.  M.  Healy. 
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of  the  law  and  intelligent  uniformity  of  practice.  The  learned  Judge  explained  that  the  practice 
3?  ,h*  18  a!-0W  te?ant1on1^  the  percentage  on  outlay  in  respect  of  his  improvements  : 

but  that  Ins  occupation  right  is  taken  into  account  in  fixing  the  fair  rent,  and  that  by  this  means 
the  tenant  receives  his  due  share  of  the  remainder  of  the  value  of  his  improvements,  as  part  of  his 
general  interest  in  the  holding  Mr.  Just.ee  Bewley  held  that  this  is  in  accord  with  the  judgment  in 
Adams  v.  Du n seath,  and  he  produced  a correspondence  between  himself  and  Lord  J ustice  FitzGibbon, 
in  which  the  Lord  Justice  appeared  to  convey  a general  assent  to  Mr.  Justice  Bewley’s  proposition! 
Your  Committee  have  learned  that  the  Court  valuers  of  the  Land  Commission  are  not  instructed  to 
act  in  the  particular  mode  described  by  Mr.  Justice  Bewley.  His  colleague,  Mr.  Commissioner 
Fitzgerald,  q.c  , examined  at  the  opening  of  the  sittings  of  your  Committee,  gave  an  account  of  the 
method  oi  fixing  fair  rente  but  made  no  reference  to  the  occupation  right.  Assuming  that  the 
Land  Commission  Court  takes  this  right  into  account  in  reduction  of  the  rent,  and  that  the  Sub- 
Commission  Courts,  as  testified  by  their  legal  chairmen,  fixed  the  rents  without  deduction  in  respect 
of  the  occupation  right,  your  Committee  confess  their  inability  .0  understand  how  the  rents  brought 
ri)l0n,iapvp?  - fr0m  L°urts*  amounting  to  431,398/.,  should  not  have  been 

reduced,  but  increased  to  432,680/  by  the  Court  of  the  Land  Commission.-  The  intervention  of 
Parliament  is  urgently  required  to  define  and  protect  “the  interest  of  the  tenant,”  and  to  secure 
coherent  administration  of  the  law.” — (Mr.  Sexton). 

Question,  That  this  paragraph  be  inserted  in  the  Report,— put,  and  agreed  to. 

Amendment  proposed,  That  the  following  new  paragraph  be  inserted  in  the  Report : 

“ Your  Committee  have  further  to  observe  that  the  elaborate  forms  of  report  in  use  by  Sub- 
rZT=SS1vf  al,Peal.valuers>  and  the  less  complicated  forms  used  by  the  valuers  to  the  County 
tb7  fUr,rS1  Partlculars1  of  more  or  less  interest  to  the  parties,  do  not  afford 
— (Mi  kxton™  dir  y beanDg  °n  ,he  essential  ma«er,  which  is,  the  fairness  of  the  rent.” 

Question,  That  this  paragraph  be  inserted  in  the  Report,— put,  and  agreed  to. 

Paragraph  93,  agreed  to. 

Paragraphs  94 — 95,  amended,  and  agreed  to. 

Paragraph  96,  agreed  to. 

Paragraph  97,  amended,  and  agreed  to. 

Paragraphs  98 — 106,  agreed  to. 

Paragraph  107,  amended,  and  agreed  to. 

Paragraphs  108—110,  agreed  to. 

Paragraphs  111 — 112,  amended,  and  agreed  to: 

Paragraph  113,  amended.  ' 

, Ano,hcr  amendment  proposed,  at  the  end  of  the  paragraph  to  add  the  following  words:  “and 
« laV1-f  rT!d  *°  th,ei  inclusions  stated  in  Paragraph  19  of  the  Chairman’s  Draft  Report,  they 
“ teims  (mI  1 ) JC  G<1UltaMe  to  aPP]y tliis  abridgment  of  the  period  to  existing  Statutory- 

Question,  That  those  words  be  added  to  the  paragraph. — The  Committee  divided  : 


Ayes,  3. 
Mr.  Clancy. 
Mr.  Dillon. 
Mr.  Sexton. 


Noes  3. 

Mr.  Fuller. 

Mr.  T.  W.  Russell. 
Mr.  Solicitor  General. 


Whereupon  the  Chairman  declared  himself  with  the  Noes. 

P aragraph,  as  amended,  agreed  to. 

Paragraph  114,  agreed  to. 

Paragraph  115—117,  amended,  and  agreed  to. 

Paragraph  118,  disagreed  to. 

Paragraph  1 19,  agreed  to. 

Paragraph  120,  amended,  and  agreed  to. 

..  , Paragraph  121.— Amendment  proposed  to  leave  out  in  line  3 all  the  words  from  the  word 
further  to  the  end  of  the  paragraph,  in  order  to  add  the  following  words:— “For  the  purpose 
of  inquiring  into  the  ‘ working  and  administration  of  the  Purchase  Acts,  the  working  of  the  Land 
Judges  Court,  and  ‘the  distribution  of  business  among  the  various  departments  of  the  Land 
Commission.  — (Mr.  T.  It.  Russell.) 

Question, 
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QueBtioo;  That  the  words  proposed  to  be  left  oat  stand  part  of  the  paragraph,— put,  and 
Question,  That  the  proposed  words  he  there  added,  pat.— The  Committee  divided  : 


Ayes,  4. 

Mr.  Dillon. 

Mr.  Solicitor  General. 

V Mr.  T.  W.  Russell. 

Mr.  Sexton. 

Question,  That  the  paragraph, 
divided  : 

Ayes,  4. 

Mr.  Dillon. 

Mr.  Solicitor  General. 
Mr.’T.  W.  Russell; 

Mr.  Sexton. 


Noes,  2. 
Mr.  Clancy. 

Mr.  T.  M.  Healy. 


i amended,  stand  part  of  the  Report,  put.— The  Committee 


Noes,  2. 
Mr.  Clancy. 

Mr.  T.  M.  Healy. 


divided : 


Postponed  paragraph  5,  amended,  and  agreed  to. 

Postponed  paragraph  9,  disagreed  to. 

Postponed  paragraph  14,  agreed  to. 

Postponed  paragraph  15,  amended,  and  agreed  to. 

Postponed  paragraph  20,  amended,  and  agreed  to. 

Postponed  paragraph  24,  amended,  and  agreed  to. 

Postponed  paragraph  25,  amended. 

^Question  put.  That  the  paragraph,  as  amended,  stand  part  of  the  Report.— The  Committeo 


Ayes,  5. 

Mr.  Clancy. 

Mr.  Dillon. 

Mr.  T.  M.  Healy. 

Mr.  Solicitor  General. 
Mr.  Sexton. 


Noes,  1. 

Mr.  T.  W.  Russell. 


-Postponed,  paragraph  28,  amended. 

Another  Amendment  proposed,  at  the  end  of  the  paragraph,  to  add  the  following  words  .— 

Where  the  rent  of  the  future  tenant  has  not  been  increased  since  his  tenancy  began  he  is  a 
tenant-at-will,  and  consequently  liable  to  eviction  at  the  pleasure  of  the  landlord.  Where  his  rent 
nas  been  increased,  the  acceptance  of  the  increase  by  him  has  created  a statutory  term,  during  the 
continuance  of  which  he  holds  under  the  protection  of  the  ordinary  statutory  conditions  ; but,  as 
soon  as  the  term  expires  at  the  end  of  15  years,  he  falls  back  into  the  condition  of  a tenant-at-will, 
with  no  security  whatever  against  eviction.  He  cannot  apply  to  have  a fair-rent  fixed,  and  he 
cannot  acquire  another  statutory  term,  unless  the  landlord  imposes  and  he  accepts  another  increase 
of  . rent,  ihe  legal  position  of  the  tenant  demands  consideration  (Mr.  Sexton). 

Question,  That  those  words  be  there  added, — put,  and  agreed  to. 

Postponed  paragraph  28,  as  amended,  agreed  to. 

Postponed  paragraph  40,  disagreed  to. 

Amendment  proposed.  That  the  following  new  paragraph  be  inserted  in  the  Report : — 

. “ Tillage  being  now  less  profitable  under  the  changed  condition  of  agriculture,  it  is  natural  and 
3"“^ et?  policy  of  these  Acts  that  the  limit  of  exclusion  in  pasture  holdings  should  be  suggested 
raised.  Mr.  Justice  Bewley  suggested  that  this  limit  should  be  altered  from  50/.  to  100/.  Your  limit  of  exclu- 
Committee,  upon  consideration,  recommend  that  a limit  of  200/.  should  be  fixed,  in  substitution  for  sion- 
that  contained  in  Sub-section  3 of  Section  58  of  the  Act  of  1881.  The  provision  of  Sub-section  4 
requiring  residence  should,  of  course,  be  retained.  No  holdings  should  be  excluded  unless  a written 
instrument  of  letting  had  prohibited  tillage  or  meadowing  for  sale,  and  the  Court  came  to  the 
conclusion  that  this  prohibition  was  inserted  bond  fide,  and  not  merely  to  effect  an  exclusion  from 
Chairman  ^ °tS'  -^auT  ^arma  should  not  be  excluded,  whatever  might  be  the  valuation.” — (The 

Question,  That  this  paragraph  be  inserted  in  the  Report, — put,  and  agreed  to. 

Postponed  paragraph  45,  amended,  and  agreed  to. 

Postponed  paragraph  69. 

0.122.  ho  . , 
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Amen^me,nt  proposed,  at  .the  end, of  the  paragraph,  to  .^dd  the  following  words  :— 

“ The  question  whether,  by  reason  of  the  acceptance  of  a lease,  improvements  made  by  the 
tenant  or  his  predecessors  in  title  pass  to,  the.  landlord,  is;  not  in  a satisfactory  position.  Though 
the  majority  of  the  Court  of  Appeal  held  in  Adams  v.  Dunseath  that  the  landlord  was  entitled  to 
• rent  on  the  house  erected  by  the  tenant’s  predecessor  prior  to  the  lease,  the  Land  Commission  m 
"Walsh  w.  Limerick  (23  I.  L.  T.  It.  17)  held  under  similar  circumstances  that  the  buildings 
remained  the  tenant’s.  Both  decisions,  however,  were  arrived  at  on  the  special  facts  of  the  case, 
but  Mr.  Justice  Bewley,  in  answer  to  Questions  11,264  to  11,268,  appeared  inclined  to  think  that 
the  Land  Commission  might  still  be  governed  on  this  point  by  the  view  taken  in  Adams  v.  Dunseath. 
In  the  opinion  of  your  Committee  the  law  should  be  put  beyond  doubt  that  the  acceptance  of  a 
lease  does  not  vest  the  tenant’s  improvements  in  the  landlord.”— (Mr.  Healy.) 

Question,  « That  those  words  be  there  added,” — put,  and  agreed  to. 


Postponed  paragraph,  as  amended,  agreed  to. 

Postponed  paragraph,  72,  amended,  and  agreed  to. 

Postponed  paragraph  85,  disagreed  to. 

Amendment  proposed,  that  the  following  new  paragraph  be  inserted  in  the  Report : — 

« In  order  to  secure  that  such  information  may  be  given,  your  Committee  recommend  that  in 
future  all  valuations  be  so  made  and  recorded  as  to  show  the  estimated  value  of  the  gross  produce  of 
the  holding ; also  the  fair-rent  to  a solvent  person  desiring  to  become  a tenant ; the  holding,  inclu- 
ding buildings,  being  valued  as  it  stands  as  a going  concern  ; the  valuation  also  to  show  any 
deductions  from  such  rent  in  respect  of  the  occupancy  right  and  the  improvements  of  the  present 
tenant  distinguishing  between  deductions  of  the  letting  value  of  tenants  buildings  and  of  other 
improvements°not  afl'ecting  the  capacity  of  the  soil,  and  allowances  for  drainage  and  reclamation 
respectively ; and  in  the  latter  cases  showing  the  interest  allowed  on  outlay  and  the  apportionment  of 
any  remainder  of  the  letting  value  due  to  the  improvement.”— (Mr.  Sexton.) 

Question,  That  this  paragraph  be  inserted  in  the  Report,— put,  and  agreed  to. 

Amendment  proposed.  That  the  following  new  paragraph  be  inserted  in  the  Report : — 

“ While,  according  to  the  existing  rules  of  the  Land  Commission,  the  tenant  of  any  holding 
the  valuation  of.  which  is  over  10/.,  must  make  out  a schedule  of  the  improvements  for  which  he 
intends  to  claim  to  credit  on  the  hearing  of  a fair-rent  application,  the  landlord  is  under  no 
corresponding  obligation  to  give  notice  of  any  point  of  law  which,  he  intends  to  raise  at  such 
hearing.  Your  Committee  see  no  reason  why  the  landlord  should  not  be  obliged  within  a certain 
time  after  the  service  of  the  originating  notice  to  fix  a fair  rent,  to  state  all  the  grounds  of  his 
objection  to  such  application,  and  they  recommend  that  a rule  to  that  effect  be  made  by  the 
Land  Commission,  and  that  a similar  rule  should  apply  to  hearings  in  the  Appeal  Court.  — 
(Mr.  Clancy.) 

Question,  That  this  paragraph  be  inserted  in  the  Report, — put,  and  agreed  to. 

Amendment  proposed,  That  the  following  new  paragraph  be  inserted  in  the  Report  :— 

“ Doubts  having  been  expressed  whether  the  legal  status  of  a judicial  tenant  can  be  questioned 
on  the  application  for  a second  statutory  term,  the  attention  of  Parliament  is  called  to  this  question, 
with  the  view  to  the  prevention  of  needless  litigation.”  (Mr.  Healy.) 

Question,  That  this  paragraph  be  inserted  in  the  Report,— put,  and  agreed  to. 

Question,  That  this  Report,  as  amended,  be  the  Report  of  the  Committee  to  the  House,  put, 
and  agreed  to. 

Ordered,  To  Report,  together  with  the  Minutes  of  Evidence  and  an  Appendix. 
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Land  Acts  ( Ireland). 


Ordered , — [ Monday , Kith  April  1894]  : — That  a Select  Committee  be  appointed  to  inquire  into 
and  report  upon  the  principles  and  practice  of  the  Irish  Land  Commissioners  and  County  Court 
Judges  in  carrying  out  the  Fair  Rent  and  Free  Sale  Provisions  of  the  Land  Acts  of  1870,  1881, 
and  1887,  and  of  the  Redemption  of  Rent  Act  of  1891,  and  to  suggest  such  Improvements  in  Law  or 
Practice  as  they  may  deem  to  be  desirable. 


Ordered , — [ Tuesday , 24 th  April  1894]  : — That  the  Committee  on  Land  Acts  (Ireland)  consist 
of  Seventeen  Members. 

Committee  nominated  of- 
Mr.  Brodrick. 

Mr.  Carson. 

Mr.  Clancy. 

Mr.  Dillon. 

Mr.  Hayes  Fisher. 

Mr.  Fuller. 

Mr.  T.  M.  Healy. 

Mr.  W.  Kenny. 

Mr.  Leese. 

That  the  Committee  have  power  to  send  for  Persons,  Papers,  and  Records. 

That  Five  be  the  Quorum  of  the  Committee. 

{Thursday,  Zrd  May  1894]: — New  Writ  for  Dumfries  District  of  Burghs,  in  the  room  of 
Robert  Threshie  Reid,  Esq.,  Q.c.,  Her  Majesty’s  Solicitor  General. 

Ordered, — [ Wednesday , 23 rd  May  1894]: — That  the  Select  Committee  on  Land  Acts 
(Ireland)  do  consist  of  Seventeen  Members. 

That  Mr.  Solicitor  General  be  added  to  the  Committee. 


.Mr.  Macartney. 
Mr.  M£  Car  tan. 

Mr.  John  Morley. 
Mr.  Robert  Reid. 
Mr.  T.  W.  Russell. 
Mr.  Sexton. 
Colonel  Waring. 
Mr.  Wharton. 
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REPORT, 


THE  SELECT  COMMITTEE  appointed  to  inquire  into  and  report  upon  the 
Principles  and  Practice  of  the  Irish  Land  Commissioners  and  County  Court 
4;  Judges  in  carrying  out  the  Fair  Rent  and  Free  Sale  Provisions  of  the  Land  Acts 

of  1870,  1881,  and  1887,  and  of  the  Redemption  of  Rent  Act  of  1891,  and  to 
suggest  such  Improvements  in  Law  or  Practice  as  they  may  deem  to  be 
desirable  ; Have  agreed  to  the  following  REPORT  : — 

No  Select  Committee  of  this  House  has  previously  inquired  into  the  working  of 
the  Irish  Land  Acts.  A Committee  of  the  House  of  Lords  in  1882—83  met  to  consider 
the  working  of  the  Land  Act  of  1881,  and  a Royal  Commission  was  appointed  in  1887  to 
examine  into  the  Irish  Land  system,  and  much  evidence  was  taken  by  both  bodies.  Your 
Committee,  however,  sat  under  more  narrow  terms  of  reference,  and  accordingly,  devoted 
its  entire  time,  except  the  last  three  sittings,  to  hearing  purely  official  witnesses.  At  the  character  of 
last  three  sittings  certain  evidence  was  received  on  behalf  of  the  Irish  landlords,  but,  with  Evidence, 
this  exception,  no  other  than  official  evidence  has  been  taken.  No  witness  on  behalf  of 
the  tenants  was  therefore  heard,  as  your  Committee  considered  it  expedient,  instead  of 
investigating  allegations  of  individual  grievance,  whether  on  the  part  of  tenants  or  owners, 
to  obtain  a general  view  of  the  principles  and  practice,  decisions  and  procedure,  from 
the  examination  of  the  Judges  and  officials  who  administer  the  Irish  Land  Acts. 

A small  group  of  witnesses  on  either  side  could  not  have  materially  widened  the  basis 
for  trustworthy  conclusions.  To  have  gone  beyond  a small  group,  would  have  been  to 
involve  your  Committee  in  an  inquiry  hardly  less  in  scope  and  magnitude  than  the 
Devon,  the'Cowper,  or  the  Bessborough  Commissions,  and  could  have  added  little  new 
light  to  the  testimony  of  those  who  are  concerned  in  giving  to  the  administration  of  the 
Land  Acts  the  operative  form  upon  which  the  Committee  was  appointed  to  report. 

Land  Tenure  in  Ireland  rests  upon  four  principal  Acts,  those  of  1860,  1870,  1881, 
and  1887-  With  the  Act  of  1860  your  Committee  was  not  concerned.  It  regulates 
the  relation  of  landlord  and  tenant  on  the  basis  of  contract,  and  cannot  be  said  to  invest 
the  status  of  the  tenant  with  any  legal  privileges. 

The  Act  of  1870,  broadly  speaking,  seeks  to  protect  the  tenant’s  interest  in  Ulster  TheAct  of 
by  legalising  the  Ulster  custom,  and  elsewhere  in  Ireland  by  enabling  the  tenant  (except 
in  certain,  excluded  cases),  if  evicted  capriciously,  to  sue  his  landlord  for  compensation 
for  disturbance  according  to  a certain  statutory  scale  limited  in  amount,  and,  on  quitting 
his  holding,  whether  voluntarily  or  as  the  result  of  eviction,  to  sue  for  the  unexhausted 
value  of  certain  limited  classes  of  improvements.  This  Act  is  no  longer  much  resorted 
to  since  the  passing  of  the  Land  Act  of  1881,  which  gave  durability  of  tenure  to  the 
tenant  so  long  as  his  rent  is  paid,  and  enabled  him  to  apply  to  the  Court  to  fix  his  rent 
every  15  years.  The  Act  of  1870,  however,  by  its  terms,  powerfully  affects  the  Act  of  Effects  upon 
1881,  because  its  definitions  are  incorporated  therein,  and  the  far-reaching  decision  of  Act  of  I®61- 
Adams  v.  Dunseath  turned  on  this  incorporation  of  definitions.  The  Act  of  1870  included  1 • • • 1 - 

in  its  general  scope  all  holdings  of  an  agricultural  or  pastoral  character,  but  the  clause 
in  it  which  did  most  to  protect  the  tenant’s  tenure,  namely,  that  granting  compensation 
for  disturbance  in  the  case  of  capricious  eviction,  was  much  more  limited,  there  being  a 
series  of  exclusions  from  it  whereby  certain  classes  of  holdings,  such  as  town,  parks, 
demesne  lands,  grazing  lettings,  and  others  which  will  be  afterwards  more  fully  referred 
to,  were  excepted  from  its  provisions.  These. exclusions  were  re-enacted  as  regards 
the  tenure  clauses  of  the  Act  of  1881,  and  the  time  of  your  Committee  was  largely 
occupied  in  considering  the  effect  of  the  decisions  of  the  Courts  on  these  exclusions,  as 
well  as  on  the  question  of  tenants’  improvements.  Before  discussing,  however,  these 
important  subjects,  it  will  be  convenient  to  survey  the  course  of  administration  and 
procedure. 
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Fair  Rent  Provisions  : Extent  of  Operations. 

Kun-bei  of  The  number  of  agricultural  holdings  in  Ireland  was  stated  in  the  census  of  1891 

holder’1  to  486,865.  The  total  number  of  holdings  in  Ireland,  extracted  from  the  agricultural 
No- 260 of  statistics,  was  set  down  in  a recent  Parliamentary  Paper  at  552,349.  Either  of  these 

i89i.  totals  would,  no  doubt,  include  some  30,000  holdings  purchased  by  the  occupying  tenants 

under  the  provisions  of  the  several  statutes  passed  from  1869  to  1891. 

Applications.  The  total  number  of  fair-rent  applications  disposed  of,  by  the  Land  Commission,  by 

^last  Repoi  t the  County  Courts  and  by  agreement,  from  the  passing  of  the  Act  of  1881  to  the  31st  of 
Commission.  March  last,  was  354,890.  The  number  of  these  cases  “struck  out,”  “withdrawn,”  or 
10144 ct >eg.  “dismissed,”  was  60,236,  of  which  about  8,000  were  dismissed  for  various  causes,  but 
struck  out  usually  because  the  applicant  was  held  to  be  without  the  requisite  legal  status,  or  the 
dismissed”’01:  holding  was  declared  to  be  excluded  from  the  operation  of  the  provisions  relating  to  fair 
rent.  The  remainder  of  these  60,236  cases  were  either  struck  out  or  withdrawn.  In  the 
former  class  of  cases  the  applicant  did  not  appear  when  the  case  was  called  ; in  the  latter, 
lie  intimated  that  he  would  not  proceed. 

Deducting  the  60,236  cases  “struck  out,”  “ withdrawn,”  or  “ dismissed,”  from  the 
gross  total  of  applications,  354,890,  we  find  the  total  number  of  fair  rents  fixed  to  be 
294,654.  Of  these,  157,178  were  fixed  by  the  Land  Commission  Courts,  15,537  by  the 
County  Courts,  121,902  by  agreements  between  the  landlord  and  the  tenant  lodged  with 
the  Land  Commission  or  the  County  Courts,  and  only  37  by  arbitration  under  Section 
40  of  the  Act  of  1881. 

Section  40.  It  is  worthy  of  notice  that  in  these  3 7 cases  in  which  rents  have  been  fixed  by 

arbitration,  the  average  reduction  was  307  per  cent.,  or  one-half  higher  than  the  average 
reduction  on  the  total  rental  dealt  with  by  the  Courts  and  by  agreements,  which  was 
20'8  per  cent.  But  the  fact  that  arbitration  has  been  resorted  to  in  only  3 7 cases,  not  one 
of  which  occurred  within  the  last  four  years,  proves  that  Section  40  of  the  Act  has  been 
practically  inoperative. 

sections  10,  li,  In  this  connection  it  may  also  be  observed  that,  under  Section  10  of  the  Act,  only 
andl2‘  133  judicial  leases  have  been  executed,  and,  under  Sections  11  and  12,  no  more  than  36 
fixed  tenancies  have  been  created. 

rtienLanded  by  Of  the  cases,  157,178  in  number,  in  which  fair  rents  have  been  fixed  by  the  Land 
Commission.  Commission,  4,129  were  fixed  on  consent  directly  by  the  Chief  Commission,  and  of  these 
363  were  yearly  tenancies,  2,367  leasehold  tenancies,  8 under  the  Redemption  of  Rent 
Act,  1891,  and  1,391  in  which  rents  were  fixed  on  the  reports  of  valuers  appointed  on 
lhe  application  of  the  parties.  The  number  of  rents  fixed  by  Sub- Commissioners  was 
153,049,  of  which  132,111  were  yearly  tenancies,  20,639  leaseh old  tenancies,  and  299 
Redemption  of  Rent  Act  cases. 


Total  number 
of  fair  rents 
fixed. 


reduction.  The  average  reductions  granted  were  as  follows  : — 

On  reports  of  valuers,  19‘9  per  cent. 

By  Chief  Commission  and  Sub-Commission  taken  together : for  yearly  tenancies, 
21-2  per  cent.;  for  leasehold  tenancies,  247  per  cent.,  and  in  cases  under 
the  Redemption  of  Rent  Act,  1891,  25  per  cent. 

County  Courts.  The  number  of  originating  notices  lodged  with  the  County  Courts  was  34,453  ; but, 
under  the  power  given  by  Section  37,  Sub-section  4,  of  the  Act  of  1881,  authorising 
the  Land  Commission,  on  the  application  of  any  party  to  proceedings  in  the  County 
Courts,  to  transfer  such  proceedings  from  the  County  Court  to  the  Land  Commission, 
no  fewer  than  10,374  of  the  34,453  cases  initiated  in  the  County  Courts  were 
transferred  to  the  Sub-Commissions.  The  originating  notice  was  usually  lodged  by 
the  tenant ; the  application  to  transfer  the  proceedings  was  usually  made  bv  the 
landlord.  J J 

The  transfer  to  the  Sub-Commission  of  10,374,  out  of  the  34,453  originating 
notices  lodged  with  the  County  Courts,  left  24,079  cases  to  be  disposed  of  by  those 
Avera  e tribunals.  Of  this  total,  rents  were  fixed  in  15,537  cases  ; 13,585  being  yearly  tenancies 

reduction.  and  1,952  leasehold  tenancies.  The  average  reduction  of  rent  for  the  yearly  tenancies 

was  23-4,  or  2 2 more  than  the  corresponding  reduction  (21 -2)  given  bv  the  Land 
Commission  Courts.  The  average  reduction  for  leasehold  tenancies  was  30," being  3 per 
cent,  more  than  the  corresponding  reduction  (247)  in  the  Courts  of  the  Land  Commission. 

Appeals 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


SELECT  COMMITTEE  ON  LAND  ACTS  (IRELAND). 


Appeals  to  the  Land  Commission  against  the  decisions  of  the  County  Courts  were  lodged 
in  4,097  of  the  15,53/  cases;  and  of  tliese,  1,515  were  withdrawn  and  2,192  have  been 
heard.  The  result  of  these  appeals  was  an  average  increase  of  3-l  per  cent,  in  the  rents  as 
fixed  by  the  judgments  of  the  County  Courts. 

Deducting  from  24,079  cases  left  to  be  disposed  of  by  the  County  Courts,  15,537  in 
which  rents  were  fixed  by  those  tribunals,  there  remain  to  be  accounted  for  8,512 
cases. 

Of  these,  3,413  are  said  to  have  been  “ dismissed,  struck  out,  or  withdrawn,”  leaving 
undisposed  of  5,129.  It  appears,  however,  from  a return  furnished  by  the  Lord 
Chanc  ellor  to  the  Land  Commission,  that  the  real  number  undisposed  of  is  only  214,  and 
the  difference  is  due  to  the  failure  of  the  Clerks  of  the  Peace  to  discharge  the  duty  laid 
upon  them  to  furnish  the  Land  Commission  with  certified  copies  of  all  orders  made  in 
fair-rent  cases  by  the  County  Court  Judges.  Your  Committee  trust  that  these  orders 
will  be  furnished,  and  that  in  future  this  duty  will  be  properly  discharged. 

Of  the  cases,  121,902  in  number,  in  which  rents  were  fixed  by  agreements  between 
landlords  and  tenants,  114,724  were  fixed  by  agreements  lodged  with  the  Land 
Commission,  and  7,178  by  agreements  lodged  with  the  County  Courts.  The  particulars 
of  these  agreements  supplied  in  the  annual  reports  of  the  Land  Commission  do  not 
distinguish,  as  in  the  case  of  rents  fixed  by  the  Courts,  between  yearly  and  other 
tenancies. 

It  is  shown,  however,  that,  the  average  reduction  in  the  former  rents  made  by 
agreements  lodged  with  the  Land  Commission  has  been  1 7'7»  as  against  21*2  for 
yearly  tenancies,  24 7 for  leasehold  tenancies,  and  25‘0  under  the  Redemption  of  Rent 
Act,  in  cases  decided  by  the  Chief  Commission  and  Sub-Commissions ; and  199  in  cases 
in  which  rents  were  fixed  on  the  reports  of  valuers  appointed  upon  the  applications  of  the 
parties.  The  average  reduction  made  by  agreements  lodged  with  the  County  Courts 
was  17-2,  as  compared  with  23-4  for  yearly  tenancies,  and  277  for  leasehold  tenancies  in 
cases  heard  and  determined  by  the  County  Courts. 

There  is  to  be  observed  a still  more  remarkable  difference  between  the  reductions 
made  in  rents  fixed  by  agreement  and  those  settled  by  arbitration.  As  we  have  noted, 
the  average  reduction  made  by  agreements  lodged  with  the  Land  Commission  was 
177,  and  with  the  County  Courts  1 7'2,  but  the  average  reduction  was  no  less  than 
277  in  cases  of  rents  determined  by  arbitration.  By  far  the  greater  number  of  the 
121,902  agreements  were  made  between  1881  and  1885,  when  the  reductions  in  the 
Courts  were  much  smaller  than  in  subsequent  years  and  down  to  the  present  time.  The 
agreements  lodged — 

In  the  year  to  August  1882  were  12,485  ; J 

In  the  year  to  August  1883  were  36,005  ; 

In  the  year  to  August  1884  were  24,094  ; 

In  the  year  to  August  1885  were  11,656; 

making  for  the  first  four  years  a total  of  84,240,  or  more  than  two-thirds  of  the  whole 
number  of  agreements. 

The  evidence  given  before  your  Committee  as  to  the  course  of  prices  and  the  cost 
of  production,  proves  that  the  rents  fixed  by  the  Couris  between  1881  and  1885  have  been 
since  1886,  and  are  at  the  present  time,  materially  excessive.  This  observation  is 
applicable  in  a still  stronger  degree  to  the  agreements  made  before  1886,  because 
the  reductions  secured  were  more  limited  in  amount,  as  we  have  already  shown, 
than  those  obtained  within  the  same  period  from  the  Courts. 

Your  Committee  beg  to  direct  attention  to  a Paper  handed  in  by  Mr.  W.  F.  Bailey, 
Legal  Assistant  Land  Commissioner.  It  furnishes  examples  of  50  cases  in  his  district 
in  which  agreements  had  been  made  between  landlords  and  tenants,  within  the  period 
from  1882  to  1887,  but  the  agreements  not  having  been  filed,  as  required  by  rule,  were 
not  binding  between  the  parties,  and  the  tenants  came  into  Court  to  have  fair  rents 
fixed  in  1893  and  1894.  The  result  demands  particular  attention.  The  old  rents 
in  the  50  cases  had  amounted  to  790/.  The  reductions  made  by  agreement  amounted 
to  142/.,  leaving  the  rents  as  agreed  upon  648/.  When  the  tenants  came  into 
Court  the  648/.  was  further  reduced  by  168/.,  bringing  down  the  judicial  rents  to  480/. 
Thus,  after  an  average  reduc  tion  of  18  per  cent,  had  been  made  by  the  agreements, 
a further  reduction  of  20  per  cent,  was  ordered  by  the  Court.  A similar  Paper  handed 
in  by  Mr.  Lawrence  Doyle,  another  of  the  Legal  Assistant  Commissioners,  and  printed 
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in  the  same  Appendix,  shows  a similar  result.  It  was  only  owing  to  the  omission  to  file 
these • agreements,  that  the  Court  was  able  to  intervene. 

The  decisions  of  Sub-Commissions  in  fair  rent  cases  are  subject  to  re-hearing  by  the 
Land  Commission  upon  the  application  of  either  of  the  parties  ; and  in  like  manner  an 
appeal  may  be  taken  to  the  Land  Commission  from  a fair  rent  decision  of  a County  Court. 
The  rents  fixed  by  the  Sub -Commissions  to  the  31st  of  March  last  were  153,049;  the 
applications  for  re-hearing  numbered  38,524,  of  which  17,784  were  withdrawn,  and 
19,655  have  been  heard  by  the  Land  Commission.  As  already  noted,  the  decisions  of 
the  County  Courts  were  15,537  ; the  appeals,  4,097  ; the  appeals  withdrawn,  1,515  ; and 
the  appeals  heard,  2,192. 

Thus  it  will  be  seen  that  168,586  cases  were  decided  by  the  subordinate  courts  ; the 
appeals  and  applications  for  rehearings  were  42,621  ; and  of  these  19,299,  or  nearly  one- 
half,  were  withdrawn,  and  21,847  went  to  judgment. 

The  rents  fixed  by  the  Sub-Commissions  in  the  19,655  cases  subjected  to  re-hearing 
amounted  to  431,398?. ; the  net  result  of  the  re-hearings  was  to  increase  this  amount 
by  1,282?.,  or  only  0'2  per  cent.  In  the  2,192  cases  brought  up  from  the  County 
Courts,  the  rents  fixed  by  those  Courts  amounted  to  35,473?. ; this  amount  was  increased 
on  appeal  by  1,101?.,  or  3- 1 per  cent.  The  gross  amount  of  rental  dealt  with  by  re-hearing 
or  appeal  was  not  affected,  it  will  be  observed,  to  any  material  extent.  In  a number 
of  cases,  relatively  minute,  substantial  increases  or  reductions  were  made,  but  the 
general  result  has  been  to  confirm  the  rent  as  fixed  by  the  Court  below,  to  add  a small 
percentage  to  that  rent,  or  to  subtract  a small  percentage  from  it. 

The  system  of  re-hearing  on  all  questions  of  value  is  one  of  the  causes  which,  in 
our  opinion,  deter  tenants  from  making  application  to  have  fair  rents  fixed.  It  entails 
grievous  delays,  it  protracts  uncertainty;  it  imposes  heavy  costs,  oppressive  to  a humble 
class  of  suitors ; it  necessitates  expenditure  out  of  all  proportion  to  the  practical 
result.  The  21,847  re-hearings  and  appeals,  the  effect  of  which  was  to  add  but 
2,383/.  to  465,871?.  of  rental,  as  fixed  by  the  Courts  below,  must  have  cost  the 
parties  at  least  250,000?.,  and  this  vast  expenditure  was  incurred,  in  the  case 
of  nine-tenths  of  the  cases  (those  from  the  Sub-Commissions),  in  order  to  subject 
the  decision  of  a Court,  two  of  the  three  members  of  which,  are  agricultural  experts, 
who  themselves  inspect  the  holding,  to  be  reviewed  by  another  Court,  no  member  of 
which  inspects  the  holding,  and  no  member  of  which  need  be  an  agricultural  expert, 
although  the  question  to  be  determined  is  one  of  the  value  of  land. 

Your  Committee  would  recommend  that,  in  any  case  in  which  the  parties  so 
desire,  a holding  should  be  inspected  by  one  or  two  valuers,  in  advance  of  the  hearing  of 
the  case  by  the  Sub-Commission.  If  this  valuation  be  accepted  by  the  parties,  it  should 
be  fixed  as  the  fair  rent  for  the  statutory  term.  If  either  party  declines  to  accept  the 
valuation,  the  case  would  then  be  heard  by  the  Sub-Commission  in  the  ordinary  course, 
and  in  this  event  such  hearing  would  serve  as  an  appeal.  But  your  Committee  are  of 
opinion,  upon  the  facts  before  them,  that  where  the  valuation  of  a holding  does  not 
exceed  20?.,  and  where  the  Judgment  of  the  Sub-Commission  on  questions  of  value  is 
unanimous,  there  should  be  no  rehearing  by  the  Land  Commission  ou  any  question  of 
value. 

Fair  Rents  : How  Fixed. 

The  gross  amount  of  rental  dealt  with  under  all  the  fair-rent  provisions  of  the 
several  Acts  since  the  passing  of  the  Act  of  1881,  is  6,140,602?. ; and  the  Land  Com- 
mission report  that  this  total  has  been  reduced  under  these  provisions  by  1,279,475?.,  or 
20'8  per  cent. 

It  is  believed  that  agricultural  rents  in  England,  where  the  tenant  generally  makes 
no  improvements,  and  possesses  no  legal  property  in  the  holding,  have  undergone  much 
heavier  reductions  within  the  same  period,  by  voluntary  action  of  the  landlords. 

The  Act  of  1881,  in  directing  that  the  Court,  on  the  application  of  the  tenant 
of  a holding,  or  of  the  landlord,  or  both,  might  determine  “ the  fair  rent  to  be  paid  by 
“ such  tenant  to  the  landlord  for  the  holding,”  laid  down  no  principle,  or  rule,  or  method 
of  valuation,  to  guide  the  Court  in  fixing  the  amount  of  the  rent.  The  only  instructions 
bearing  upon  this  fundamental  matter  in  any  definite  sense,  are  set  forth  in  Section  8 
of  the  Act,  and  they  direct  the  Court,  (l)  to  “have  regard  to  the  interest  of  the 
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“ landlord  and  tenant  respectively,”  and,  (2)  that  “ no  rent  is  to  be  allowed  or  made 
“ payable”  in  respect  of  improvements  made  by  the  tenant,  and  for  which  he  had  not 
been  paid  or  otherwise  compensated  by  the  landlord. 

No  subsequent  Statute  has  touched  the  subject  of  the  principle  of  a fair  rent.  No 
mode  of  valuation  has  been  prescribed  either  by  Parliament  or  otherwise,  and  it  appears 
that  the  interest  of  the  tenant,  to  which  the  Court  is  to  have  regard  in  fixing  the 
amount  of  the  rent,  has  never  been  made  the  subject  of  a direct  judicial  pronouncement, 
either  by  the  Court  of  Appeal  or  by  the  Land  Commission,  or  even  by  any  County  or 
Sub-Commission  Court.  Consequently,  of  necessity,  each  individual  administrator  acts 
absolutely  according  to  his  own  opinion  of  what  may  have  been  intended,  and  there  is 
neither  a common  understanding  of  the  law,  nor  anything  approaching  to  uniformity  in 
practice. 

Whilst  “the  interest  of  the  tenant”  still  continues  undefined,  the  direction  that 
“no  rent  is  to  be  allowed  or  made  payable  in  respect  of  the  tenaut’s  improvements,” 
was  subjected  to  judicial  interpretation  soon  after  the  passing  of  the  Act.  The  Land 
Commission  interpreted  the  direction  to  mean,  that  all  letting  value  resulting  from  the 
tenant’s  improvements  was  to  be  excluded  from  consideration  in  fixing  the  fair  rent,  but 
the  Court  of  Appeal  (in  Adams  v.  Dunseath,  referred  to  more  particularly  in  another 
part  of  this  Report)  held,  by  a majority  of  the  judges,  that  the  direction  of  the  Act  not 
to  allow  any  rent  in  respect  of  the  tenant’s  improvements,  must  be  taken  to  mean, 
not  what  the  language  of  the  Act  conveys  to  the  ordinary  mind,  but  something  different 
and  much  more  complex — namely,  that  the  tenant  is  entitled  to  an  annual  percentage 
of  indefinite  amount  on  his  outlay  in  making  the  improvement;  but  that  any  remainder 
of  letting  value  due  to  his  improvement,  after  the  percentage  on  outlay  has  been  allowed 
to  him,  is  to  be  divided  between  him  and  the  landlord,  according  to  the  judicial  discretion 
of  the  Land  Commission,  having  regard  to  the  interest  of  the  landlord  and  the  tenant 
respectively. 

This  remarkable  judgment,  reversing  the  law  as  laid  down  by  the  Land  Com- 
mission in  the  same  case,  and  formulating  a complicated  rule  of  law  on  apportionment  of 
the  value  of  the  tenant’s  improvements,— which,  according  to  the  apparent  meaning  of 
the  words  of  the  Act,  was  not  to  be  apportioned,— at  the  same  time  presented  two  con- 
clusions so  clearly,  as  to  render  it  difficult  to  realise  that  their  meaning  could  be  mistaken. 
The  tenant  was  to  have  the  allowance  upon  his  outlay,  but  so  far  from  being  limited  by 
the  judgment  to  this  allowance,  he  was  declared  entitled  to  a share  of  any  remainder 
of  letting  value  resulting  from  his  outlay.  And  his  right  to  the  additional  share  was 
declared  to  be  attributable  to  the  legal  interest  of  the  tenant  in  the  holding,  apart 
from  his  improvements. 

This  judgment,  delivered  in  1882,  has  been  the  law  since  then,  and  is  now  the  law, 
and  during  the  interim  of  12  years  has  been  binding  upon  all  administrators  of  the 
Land  Acts.  But  your  Committee  have  learned  with  extreme  surprise,  from  a majority  of 
the  official  witnesses,  including  the  three  legal  Assistant  Commissioners  who  were 
examined,  Mr.  Bailey,  b.l.,  Mr.  Doyle,  b.l.,  and  Mr.  Greer,  also  two  lay  Assistant 
Commissioners,  as  well  as  the  County  Court  Judge  of  Kerry,  and  Mr.  Heard,  a County 
Court  valuer,  that  the  practice  is  to  give  to  the  landlord,  after  allowing  the  tenant  a 
percentage  on  his  outlay,  any  remainder  of  letting  value  due  to  the  tenant’s  improve- 
ments in  the  soil.  As  to  the  interest  of  the  tenant,  which,  according  to  the  Court 
of  Appeal,  entitles  him  to  a further  share  in  the  value  of  his  improvements  beyond  the 
mere  interest  on  his  outlay,  the  evidence  of  these  witnesses  is  plainly  to  the  effect,  that 
what  they  understand  by  the  interest  of  the  tenant  is  simply  a right  to  the  percentage 
on  his  outlay  upon  improvements.  This  conclusion  is  confirmed  by  their  testimony 
that  they  fix  a fair  rent  to  be  paid  by  the  present  tenant,  at  what  a solvent  tenant 
desiring  to  become  a tenant  of  the  holding  could  fairly  pay  from  year  to  year. 
That  is  to  say,  they  fix  the  rent  at  what  might  be  paid  by  a person  having  no  interest  in 
the  holding,  and  take  no  account  in  measuring  the  fair  rent  of  the  present  tenant’s 
statutory  interest. 

The  County  Court  Judge  of  Cork,  examined  at  the  close  of  the  Inquiry,  gave  evidence 
on  this  question,  which  shows  a practice  on  his  part  different  from  that  which  had 
been  given  by  his  own  Court  valuer,  and  by  the  County  Court  Judge  of  Kerry.  Two 
or  three  lay  Assistant  Commissioners  gave  evidence  that  they  allowed  the  tenant  a share 
in  the  value  of  improvements  in  the  soil  beyond  the  interest  on  his  outlay,  and  also  that 
they  allow  for  the  occupation  interest  in  fixing  the  amount  of  the  fair  rent.  But  these 
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are  questions  of  law  as  well  as  of  value.  The  legal  Assistant  Commissioners,  according 
to  the  evidence,  lay  down  the  law  in  their  several  courts.  Your  Committee  examined 
three  of  the  four  legal  Assistant  Commissioners,  and  they  agreed  that  the  practice  is  to 
give  the  tenant,  in  respect  of  his  improvements  in  the  soil,  a percentage  on  his  outlay,  and 
nothing  more,  and  to  fix  the  fair  rent,  without  taking  into  account,  his  occupation  interest. 
Your  Committee  are  quite  unable  to  understand,  and  no  witness  has  attempted  to  explain, 
how  it  was  possible  for  some  Assistant  Commissioners  to  give  only  the  percentage  on 
outlay,  and  not  to  allow  for  the  occupation  interest  in  the  rent ; whilst  others,  in  the  same 
courts,  gave  a share  beyond  the  percentage  and  allowed  for  the  occupation  interest;  and 
how  this  contrariety  of  practice  could  continue  for  twelve  years,  without  any  dissent 
between  the  legal  Assistant  Commissioners  valuing  in  such  different  modes,  without  any 
ruling  of  the  law  by  the  Assistant  Commissioners,  without  any  evidence  or  argument  in 
the  Courts  or  any  of  them,  and  without  a solitary  appeal  on  the  subject  out  of  over 
40,000  appeals  lodged  with  the  Land  Commission. 

Conclusion.  Your  Committee  can  come  to  no  other  conclusion  than  that  the  general  practice  of 

the  Sub-Commission  Courts  has  been,  and  is,  to  deny  to  the  tenant  that  share  in  the 
value  of  his  improvements,  to  which  the  Court  of  Appeal,  in  Adams  v.  Dunseath, 
declared  him  to  be  entitled,  and  to  leave  out  of  account,  in  fixing  the  fair  rent,  that 
interest  of  the  tenant  to  which  the  Statute  expressly  directed  the  Courts  to  have  regard, 
and  the  operative  force  of  which  the  Court  of  Appeal  explicitly  affirmed. 

The  Judicial  Commissioner,  Mr.  Justice  Bewley,  on  being  examined,  towards 
the  conclusion  of  the  inquiry,  when  the  contradictions  in  the  evidence  of  the  Assistant 
Commissioners  had  challenged  explanation,  informed  your  Committee  that  the  Land 
Commission  do  not  instruct  the  Assistant  Commissioners,  and  do  not  consider  that  it  is 
their  function,  or  that  they  have  any  right,  to  instruct  the  Assistant  Commissioners  in 
the  discharge  of  their  duty.  It  is  evident,  however,  in  the  state  of  facts  disclosed, 
that  effectual  measures  rnu-t  be  adopted  without  delay  to  secure  both  the  observance 
of  the  law,  and  intelligent  uniformity  of  practice.  The  learned  Judge  explained  that 
the  practice  in  his  Court  is  to  allow  the  tenant  only  the  percentage  on  outlay  in  respect  of 
his  improvements  ; but  that  his  occupation  right  is  taken  into  account  in  fixing  the 
fair  rent,  and  that  by  this  means  the  tenant  receives  his  due  share  of  the  remainder 
of  the  value  of  his  improvements,  as  part  of  his  general  interest  in  the  holding. 

Mr.  Justice  Bewley  held  that  this  is  in  accord  with  the  judgment  in  Adams  v.  Dunseath, 
and  he  produced  a correspondence  between  himself  and  Lord  Justice  FitzGibbon,  in  which 
the  Lord  Justice  appeared  to  convey  a general  assent  to  Mr.  Justice  Bewley’s  proposition. 
Your  Committee  have  learned  that  the  Court  valuers  of  the  Land  Commission  are  not 
instructed  to  act  in  the  particular  mode  described  by  Mr.  Justice  Bewley.  His  colleague, 
Mr.  Commissioner  FitzGerald,  q.c.,  examined  at  the  opening  of  the  sittings  of  your 
Committee,  gave  an  account  of  the  method  of  fixing  fair  rents,  but  made  no  reference  to  the 
occupation  right.  Assuming  that  the  Land  Commission  Court  takes  this  right  into 
account  in  reduction  of  the  rent,  and  that  the  Sub-Commission  Courts,  as  testified  by  their 
legal  chairmen,  fixed  the  rents  without  deduction  in  respect  of  the  occupation  right,  your 
Committee  confess  their  inability  to  understand  how  the  rents  brought  up  on  appeal 
from  the  Sub-Commission  Courts,  amounting  to  431, 398/.,  should  not  have  been  reduced, 
but  were  increased  to  432,680/.  by  the  Court  of  the  Land  Commission.  The  intervention  of 
Parliament  is  urgently  required  to  define  and  protect  “ the  interest  of  the  tenant/’  and 
to  secure  coherent  administration  of  the  law. 

mrucuiars  m Your  Committee  have  further  to  observe  that  the  elaborate  forms  of  report  in  use 
fair  rent  cases,  by  Sub-Commissions  and  appeal  valuers,  and  the  less  complicated  forms  used  by  the 
valuers  to  the  County  Courts,  whilst  they  furnish  many  particulars  of  more  or  less 
interest  to  the  parties,  do  not  afford  sufficient  information  directly  bearing  on  the  essential 
matter, — that  is,  the  fairness  of  the  rent. 

liecommen-  In  order  to  secure  that  such  information  may  be  given,  vour  Committee  recommend 

da’ton.  that  in  future  all  valuations  be  so  made  and  recorded,  as  to  show  the  estimated  value  of 
the  gross  produce  of  the  holding ; also  the  fair  rent  to  a solvent  person  desiring  to 
become  a tenant— the  holding,  including  buildings,  being  valued  as  it  stands,  as  a going 
concern.  The  valuation  should  also  show  any  deductions  from  such  rent  in  respect  of 
the  occupancy  right  and  the  improvements  of  the  present  tenant,  distinguishing  between 
deductions  of  the  letting  value  of  tenant’s  buildings,  and  of  other  improvements  not 
affecting  the  capacity  of  the  soil.  It  should  further  set  out  the  allowances  for  drainage 
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and  reclamation  respectively,  in  the  latter  cases,  showing  the  interest  allowed  on  outlay, 
and  the  apportionment  of  any  remainder  of  the  letting  value  due  to  the  improvement. 

Improvements. 

In  Ireland  farm  buildings  and  other  improvements,  which  would  in  England  Difficult  issues 
be  regarded  as  a necessary  portion  of  the  equipment  of  a farm,  are  almost  invariably  presented' 
the  work  of  the  tenant,  and  lienee  the  fixing  of  a “ fair  rent”  depends  largely  on  the 
value  and  legal  ownership  of  these  improvements.  The  additional  value  to  the  holding  3669’ 12283. 
arising  from  improvements,  the  legal  interest  of  landlord  and  tenant  therein,  and  the 
apportionment  thereof  between  both,  which  the  existing  state  of  the  law  requires, 
present  issues  of  much  difficulty. 

Section  8,  Sub-section  9,  of  the  Act  of  1881  provides  : fe“li0“®>  „ 

3 " Sub-section  9. 

“ No  rent  shall  be  allowed  or  made  payable  in  any  proceedings  under  this  Act 
in  respect  of  improvements  made  by  the  tenant  or  his  predecessors  in  title, 
and  for  which,  in  the  opinion  of  the  Court,  the  tenant  or  his  predecessors  in 
title  shall  not  have  been  paid  or  otherwise  compensated  by  the  landlord  or 
his  predecessors  in  title.” 

The  administration  of  this  important  provision  is  seriously  affected  by  the  fact  importation ot 
that  it  was  held  in  the  case,  of  Adams  v.  Dunseath  that  these  “improvements”  are  Actofl87°- 
only  such  as  a tenant  could,  under  the  Act  of  1870,  claim  compensation  for  on 
“quitting  his  bolding,”  and  that  the  “enjoyment”  of  improvements  made  before 
18/0  is  to  be  taken  into  account  in  the  landlord’s  favour.  Where  the  Ulster  custom 
prevails,  this  doctrine  does  not  apply. 

The  point  of  view  from  which  improvements  are  regarded  in  the  two  Acts  is  Di®,rent 
entirely  different.  The  Act  of  1870  prescribes  the  measure  of  compensation  to  be 
paid  by  the  landlord  to  the  tenant  on  quitting  his  holding,  whether  by  eviction  or 
otherwise;  that  of  1881  is  concerned  with  the  fair  rent  to  be  paid  by  the  tenant  to 
the  landlord  during  occupation. 

The  majority  of  the  judges,  however,  in  Adams  v.  Dunseath  held  that  the  enactment  Application  of 
in  Section  8,  Sub-section  9,  of  the  Act  of  1881,  already  cited,  relates  only  to  such  InsT10"6 
improvements  as  the  tenant  could  claim  compensation  for  under  the  Act  of  1870  ; and 
that  as  the  “ enjoyment  ” of  such  improvements  must,  by  Section  4 of  the  latter  Act,  be 
taken  into  account  against  a tenant  on  “ quitting  his  holding,”  in  reducing  an  award  of 
compensation,  such  “ enjoyment”  should  also  reduce  the  allowance  made  in  the  fair  rent 
of  the  sitting  tenant  for  his  improvements.  Moreover,  the  Court  held  that  as  the  Act  of 
1870  debarred  the  out-going  tenant  from  claiming  compensation  for  a number  of 
improvements  in  specified  cases,  so  these  excluded  improvements  were  to  be  credited 
to  the  landlord  in  fixing  the  fair  rent.  Again,  as  improvements  of  a kind  not  “suitable 
to  the  holding’’  are  not  to  be  paid  for  by  the  landlord,  under  the  Act  of  1870,  so  a superior 
house  on  a small  farm  may  have  rent  imposed  on  it  under  the  Act  of  1 88 1 . 

Furthermore,  tenants  of  over  50 /.  valuation  (since  1881,  150/.)  could  contract  Tenants  over 
themselves  out  of  any  right  to  compensation  under  the  Act  of  1870.  Under  the  Act  ^holders 
of  1881  a leaseholder  is  not  exempted  from  rent  on  improvements,  if  his  lease  contains  a ^ ° 
covenant  that  he  is  not  to  claim  for  them  on  quitting  his  holding.  Such  was  the  decision 
in  the  leading  case  affecting  leaseholder’s  improvements,  of  O’Neill  v Cooper  (unreported). 

There  the  lease  contained  a covenant  that  the  tenant  was  not  to  claim  compensation 
for  improvements  at  its  expiration.  Subsequently  the  Land  Act  of  1881  gave  tenants  Crease 
at  the  end  of  their  leases  practical  perpetuities,  and  the  Act  of  1887  conferred  upon  A^dT 
lessees  the  right  of  applying  to  fix  a fair  rent.  But  because  of  the  “ contracting-out  ” 
covenant,  not  to  claim  compensation  for  improvements  when  the  lease  came  to  an  end, 
the  landlord  was  held  entitled  to  rent  on  them  while  the  tenancy  continued  in  existence! 

The  file  in  this  case  produced  before  your  Committee  shows  that  improvements  to 
the  amount  of  1,613/.  had  been  effected  by  the  tenant  and  his  predecessors  in  title,  but 
in  consequence  of  the  decision  in  Adams  v.  Dunseath  no  allowance  was  made  therefor,  and 
the  landlord  got  credit  for  them  in  the  rent  to  the  extent  of  25/.  a-year.  This  case  ruled 
all  others  where  a lease  contained  similar  provisions. 

The  following  is  a summary  of  the  more  important  classes  of  improvements  in  classesof 
respect  of  which  a tenant  cannot  claim  compensation  under  the  Act  of  1870,  and  on  LX°Io“ 
0•,22•  b which, 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


REPORT  FROM  THE 


which,  therefore,  owing  to  the  decision  in  Adams  i v.  Dunseath,  he  may  now  he  rented 
when  a fair  rent  is  being  fixed:—  ' ■ 


(jj-Not  (i.)  Works  not  “suitable  to  the  holding”  (Act  of  1870,  section  70).  Thus,  if  a 

suitable.  tenant  builds  a dwelling-house  of  a . character  superior  to  the  necessities  of  the  farm  ; or 
if,  having  several  holdings,  he  erects  on  one  of  them  farm-buildings  for  the  whole,  and 
which  are  therefore  in  excess  of  the  requirements  of  the  particular  holding — in  these 
and  analogous  cases  the  improvements  are  ‘‘not  suitable  to  the  holding,”  and' the  tenant 
may  be  rented  on  the  buildings  he  has  himself  erected. 

(«.)  Excluded  (ii.)  Improvements  in  respect  of  which  a tenant,  whose  aggregate  poor  law  valuation 

by  contract.  .g  ^ or  upwards,  has  contracted  in  writing  not  to  claim  compensation  on  quitting  his 
holding.  The  Act  of  1870  permitted  such  tenants  to  contract  out  of  the  Act  (s.  12), 
and,  as  we  have  seen  in  leases  made  after  the  Act  of  3 870,  such  contracts  were 
frequently  inserted.  Yet,  although  the  contract  was  only  made  with  a view  to  the 
provisions  of  the  Act  of  1870,  the  landlord  is  nevertheless  entitled  to  rent  on  such 
improvements  under  the  Act  of  1881. 

(iii.)  Made  for  ) Improvements  made  in  pursuance  of  a contract  entered  into  for  valuable 

consideration,  consideration  therefor  (Act  of  1870,  c.  46,  Sec.  4,  Sub-sec.  c.)  This  exemption  was 
presumably  intended  to  protect  the  landlord  who  had  actually  paid  the  tenant  tor  making 
the  improvements  ; but  the  words  “ valuable  consideration  ” legally  cover  a number  of 
cases  where  in  reason  and  equity  the  tenant  is  entitled  to  the  benefit  of  his  improvements. 
Thus,  where  a lease  is  made  at  a rack-rent,  and  a clause  is  inserted  binding  the  tenant 
to  erect  buildings  or  execute  some  other  improvements  at  his  own  expense,  the 
mere  granting  of  the  lease,  no  matter  how  high  the  rent  may  be,  is  in  law  a “ valuable 
consideration”  for  the  tenant’s  contract.  He  is  therefore  disentitled  to  claim  compensa- 
tion on  quitting  his  holding  for  any  improvement  so  executed,  and  the  landlord,  when  a 
fair  rent  is  fixed,  is  entitled  to  rent  on  such  improvement,  exactly  as  if  the  tenant  found 
it  there  when  he  became  tenant; 


The  question  whether  by  reason  of  the' acceptance  of  a lease  the  improvements 
made  by  the  tenant  or  his  predecessors  in  title,  pass  to  the  landlord,  is  not  in  a satisfactory 
position.  Though  the  majority  of  the  Court  of  Appeal  held  in  Adams  v.  Dunseath,  that 
the  landlord  was  entitled  to  rent  o i the  house  erected  by  the  tenant’s  predecessor  prior 
to  the  lease,  the  Land  Commission  in  Walsh  v.  Limerick  (23  I.  L.  T.  R.  17)  held 
under  similar  circumstances  that  the  buildings  remained  the  tenant’s.  Both  decisions, 
however,  were  arrived  at  on  the  special  facts  of  the  case,  but  Mr.  Justice  Bewley 
appeared  inclined  to  think  that  the  Land  Commission  might  still  be  governed  on  this 
point  by  the  view  taken  in  Adams  iv.  Dunseath.  In  the  opinion  of  your  Committee,  the 
law  should  be  put  beyond  doubt,  that  the  acceptance  of  a lease  does  not  vest  the  tenants 
improvements  in  the  landlord. 

(iv.)  Improvements  made  before  the  passing  of  the  Act  of  1870,  and  twenty  years 
’ before  the  claim  for  compensation  (or  fair  rent  application)  is  made  (Act  of  1870, 
Section  4,  Sub-section  la),  except  permanent  buildings  and  reclamation  of  waste  land. 
The  most  important  improvement  so  excluded  is  drainage  executed  on  land  not  absolutely 
“waste.”  Land,  no  matter  how  bad,  which  has  previously  been  cultivated,  or  which 
is  even  fit  for  coarse  grazmg,  however  inferior,  is  not  technically  “ waste.”  The  drainage 
of  such  land  must  naturally  be  more  common  than  the  drainage  of  land  absolutely 
“ waste,”  and  requires  a costly  class  of  improvement.  Fences,  farm  roads,  tree  planting, 
are  thus  also  excluded. 


(v.)  Exclusions 
under  certain 
leases. 

Act  of  1870, 
Sec.  4, 

Sub-section  3. 


(vi.)  Under  fee 
farm  grants 
and  perpetual 
leases. 

802-7- 

8071-84. 

1686. 

4035. 

10318. 

Hatty  v.  Kelly ; 
Mollan  and 
Keiran. 


(v.)  Improvements  made  during  the  continuance  of  a lease  for  a term  of  31  years  or 
upwards  except  permanent  buildings  and  reclamation  of  waste  lands  and  unexhausted 
tillages  and  manures,  unless  it  expressly  provided  in  the  lease  that  the  lessee  is  entitled 
to  compensation.  The  remark  just  made  as  regards  drainage,  fences,  farm  roads,  tree 
planting,  also  applies  here. 

(vi  ) Improvements  made  by  a tenant  holding  under  a fee-farm  grant  or  lease  for  ever. 
This  only  applies  where  a tenant  is  having  a fair  rent  fixed  under  the  provisions  of  the 
Redemption  of  Rent  (Ireland)  Act,  1891.  The  definition  of  “tenant”  under  the  Act  of 
1870  (Section  70)  does  not  include  a tenant  under  a fee-farm  grant,  and  such  a grantee 
can  therefore  make  no  claim  for  compensation  under  that  Act.  Accordingly,  where  such 
a grantee  is  now  entitled  to  fix  a fair  rent,  the  landlord  is  entitled  to  claim  rent  on  the 
whole  value  of  all  his  improvements. 

The 
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The  branch  of  the  decision  in  Adams  v.  Dunseath,  dealing  with  the  word  “ improve-  Definition  m 
men  f,”  is  also  highly  important.  The  definition  of  this  word  was  contained  in  the  Act  ments/”ve" 
of  1870,  and  was  declared  to  extend  to  the  Act  of  1881.  The  more  material  part  of  this 
definition  declares  improvement'’  to  be  “any  work  which,  being  executed  adds  “ to  the 
letting  value  of  the  holding.”  In  consequence  of  the  use  of  the  word  “ work,”  the  Court  of 
Appeal  drew  a distinction  between  the  increased  letting  value  arising  from  the  improve- 
ment, and  the  improvement  or  improvement  work  itself,  and  the  practice  of  the  Sub- 
Commission  Courts  has  been  to  give  the  tenant  no  share  in  the  increased  letting  value 
which  his  improvement  created,  beyond  interest  on  the  actual  cost  of  the  improvement  Effect  <.n  Rent, 
work. 

The  Act  of  1870  also  provides  (Section  4): — Actofwo 

“ Where  a tenant  has  made  any  improvements  before  the  passing  of  this  Act  section  4. 

“ on  a holding  held  by  him  under  a tenancy  existing  at  the  time  of  the  passing 
“ thereof,  the  Court,  in  awarding  compensation  to  such  tenant  in  respect  of 
ii  such  improvements  shall,  in  redaction  of  the  claim  of  the  tenant,  take  into 
“ consideration  the  time  during  which  such  tenant  may  have  enjoyed  the 
“ advantages  of  such  improvement;  also  the  rent  at  which  such  holding  has  been 
“ held,  and  any  benefits  which  such  tenant  may  have  received  from  his  landlord  in 
“ consideration,  expressly  or  impliedly,  of  the  improvements  so  made.” 

The  Court  of  Appeal,  in  Adams  v.  Dunseath,  held  that  this  limitation  also  Appiiedto 
applied  where  the  fair  rent  of  a holding  was  being  fixed  under  the  Act  of  1881,  and  fro^Rent 
that  the  right,  of.  a tenant  to  be  exempted  from  rent  on  his  own  improvements  was 
consequently  qualified  accordingly. 


Mr.  Justice  Bewley,  however,  stated  that  in  the  practic  e of  the  Court  of  the  Land  Bewiey,  j.,on 
Commission,  while  the  tenant  did  not  receive  specifically  any  share  in  the  increased  letting  Occupation 
value,  beyond  interest  on  the  actual  cost  of  the  improvement  work,  he  received  a further  10209. 
share  by  virtue  of  his  occupation-right.  The  question  of  occupation-right  is  treated 
elsewhere  in  this  Report.  From  the  evidence  of  Lord  Justice  FitzGibbon,  what  the 
Court  of  Appeal  apparently  decided  in  Adams  v.  Dunseath  was  that  the  residue  of  the 
increased  letting  value  due  to  such  improvements,  after  deducting  interest  on  cost,  did 
not  necessarily  in  all  cases  go  to  . the  landlord,  but  was  to  be  allocated  as  between 
landlord  and  tenant,  according  to  their  several  interests  in  the  holding,  having  regard 
to  all  the  facts  of  the  case. 

On  the  two  cardinal  issues  affecting  improvements — the  apportionment  of  increased  vor  cases  stated 
letting  value  consequent  thereon,  and  the  application  of  the  exclusions  and  limitations  *««  Appendix, 
of  the  Act  of  1870  to  the  fixing  of  fair  rents — decided  by  the  majority  of  the  intention  of 
judges  in  Adams  v.  Dunseath,  Parliament  strove,  only  six  mouths  previously,  to  prevent  Parliament, 
the  possibility  of  such  a construction  being  given  to  Sub-section  9,  Section  8,  as  the 
Court  of  Appeal  declared  to  be  the  law. 

In  the  first  draft  of  the  Land  Bill  of  1881,  as  introduced  into  the  House  of  in 

Commons,  the  following  limitation  on  the  measure  of  the  tenant’s  interest,  was  contained  ariamen 
in  the  fair  rent  section. 

“ The  Court,  in  fixing  such  rent,  shall  have  regard  to  the  tenant’s  interest  in 
the  holding,  and  the  tenant’s  interest  shall  be  estimated  with  reference  to  the 
following  considerations,  that  is  to  say  : — 

“(a.)  In  the  case  of  any  holdingsubject  to  the  Ulster  Tenant  Right  Custom,  or  First  Draft, 
to  any  usage  corresponding  therewith,  with  reference  to  the  said  custom  or 
usage. 

“(6.)  In  cases  where  there  is  no  evidence  of  any  such  custom  or  usage, 
with  reference  to  the  scale  of  compensation  for  disturbance  ....  and 
to  the  right  (if  any)  to  compensation  for  improvements  effected  by  the  tenant 
or  his  predecessors  in  title.” 

This  provision  the  House  rejected,  and  subsequently  inserted  in  the  fair  rent  section, 

Sub-section  9,  which,  as  it  passed  the  House  of  Commons,  simply  ran : “ No  rent  shall 
be  made  payable  in  any  proceedings  under  this  Act  in  respect  of  improvements  made  by  In  Houao 
the  tenant  or  his  predecessors  in  title.”  This  Sub-section  was  struck  out  by  the  House  of  Lords, 
of  Lords.  Lords  Bill, 

No.  167, 

0.122.  b 2 Upon  1881- 
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Hansard,  Vol. 
264,  pages 
J 475-7. 
Limitation 
proposed. 


Limitation 

rejected. 


Words  added. 


Hansard, 
Vol.  264, 
p.  1480. 


Sir  S.Nortlicote 
10th  August 
1881. 


Mr.  Gladstor 
Hansard, 
Vol.  261, 
p.  1489. 


VI  r.  Gladste 
9th  August 
1881. 
Hansard, 
Vol.  264, 
p.  1393. 


limitation  by 
the  Lords. 


Hansard,  Vol. 
264,  p.  1969. 
Rejected  by 
the  Commons. 
Sub-section  9. 
Section  8. 

Final  Shape. 


xii 

Upon  the  Bill  being  returned  to  the  Commons  the  Sub-section  was  reinserted,  but 
the  Irish  Attorney  General,  Mr.  Law,  proposed  the  following  limitation  : 

“ And  for  which  the  tenant  would  be  entitled  to  compensation  under  the 
provisions  of  ‘The  Landlord  and  Tenant  (Ireland)  Act,  1870,  as  amended  by  this 
Act.’  ” 

This  exactly  corresponded  to  what,  in  Adams  v.  Dnnseath,  was  afterwards  declared 
to  be  the  law,  but  the  House  refused  to  accept  the  words,  which  were  rejected  by  a 
majority  of  134. 

The  Irish  Attorney  General  then  proposed  the  addition  of  the  following  words  : — 

“ And  for  which,  in  the  opinion  of  the  Court,  the  tenant  or  his  predecessors  in 
title  shall  not  have  been  paid  or  compensated  by  the  landlord  or  his  predecessors 
in  title.” 

This  addition  was  unanimously  agreed  to. 

Thereupon  Sir  Stafford  Northcote,  the  Leader  of  the  Opposition,  proposed  the  addition 
of  the  words  as  to  “ enjoyment  ” from  Section  4 of  the  Act  of  1870  : 

“The  Court  shall  take  into  consideration  the  time  during  which  such  tenant 
may  have  enjoyed  the  advantage  of  those  improvements,  and  also  the  rent  at  which 
such  holding  has  been  held,  and  any  benefits  which  such  tenant  may  have  received 
from  his  landlord  in  consideration,  expressly  or  impliedly,  of  the  improvements  so 
made.” 

These  words,  which  the  Court  of  Appeal  in  Adams  v.  Dunseath  declared  must  be  read' 
into  Sub-section  9,  Section  8,  the  House  of  Commons  rejected  by  a majority  of  130. 

The  Prime  Minister,  in  refusing  to  accept  them,  used  the  following  language  : — 

“ The  doctrine  accepted  at  the  time  of  the  Land  Act  of  1870,  and  which  he  certainly 
declined  to  accept  the  night  before,  was  the  doctrine  that  the  enjoyment  by  the  tenant  for 
a certain  time  of  his  own  improvements,  might  have  reimbursed  him  for  the  cost  of  those 
improvements,  and  by  a natural  process  they  passed  over  to  the  landlord.  But  that  was 
not  the  basis  upon  which  they  proceeded  now,  and  there  was  rio  occasion  for  it.  The 
tenant’s  improvements  were  the  tenant’s  own  property,  and  he  would  not  admit  the 
principle  that  the  time  during  which  he  had  enjoyed  those  improvements  was  any  reason 
for  their  passing  away  from  him.” 

On  the  previous  day  Mr.  Gladstone  had  made  this  declaration  : “In  the  Act  of  1870 
we  did,  in  respect  to  the  tenant,  recognise  the  principle  that  he  might  be  compensated  by 
a reasonable  lapse  ol  time  in  respect  of  improvtmems  he  had  made,  and  that  the  use  and 
profit  of  those  improvements  for  a certain  lime  might  be  considered  as  compensation,  but 
we  do  not  recognise  that  principle  in  the  present  Act.  None  of  the  enactments  of  the 
present  Bill  are  founded  on  that  principle.  . . . It  is  much  better,  I think,  that 

those  who  make  improvements  should  have  the  whole  benefit  of  the  improvements.” 

When  the  Bill  was  again  sent  back  to  the  Upper  House,  the  Lords  inserted  the 
words  as  to  enjoyment  proposed  bv  Sir  Stafford  Northcote,  which  had  been  rejected  by 
the  Commons,  and  the  clause,  therefore,  on  its  return  from  the  House  of  Lords.,  had  the 
following  limitation  attached  to  it : — 

“ The  Court  shall  take  into  consideration  the  time  during  which  such  tenant  may 
have  enjoyed  the  advantage  of  such  improvements,  also  the  rent  at  which  such 
holding  has  been  held,  and  any  benefits  which  such  tenant  may  have  received  from 
his  landlord  in  consideration,  expressly  or  impliedly,  of  the  improvements  so  made.” 
The  House  of  Commons  again  rejected  these  words,  this  time  by  a majority  of  128. 

The  word  “ otherwise  ’’  was  then  inserted  before  “ compensated,”  and  the  Lords 
subsequently  agreed  to  the  Clause  in  the  shape  in  which  it  now  stands. 

“ No  rent  shall  be  allowed  or  made  payable  in  any  proceedings  under  this  Act 
“ in  respect  of  improvements  made  by  'he  tenant  or  his  predecessors  in  title, 
“ and  for  which,  in  the  opinion  of  the  Court,  the  tenant,  or  his  predecessors  in 
“ title,  shall  not  have  been  paid  or  otherwise  compensated  by  the  landlord  or  his 
“ predecessors  in  title.” 

It  cannot,  therefore,  be  matter  for  surprise,  that  the  Irish  tenantry  should  seek  to  secure 
that  property  in  their  improvements,  which  Parliament  unquestionably  intended  to 
declare  to  be  their  right. 

Even 
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Even  if  the  records  of  the  two  Houses  did  not  so  unmist akeably  show  the  intentions  Equyabte 
of  the  Legislature,  it  is  plain  that  it  cannot  equitably  he  argued,  that  because  certain  coasidcia,lon- 
improvements  do  not  fulfil  the  technical  legal  conditions,  to  entitle  a tenant  on  quitting 
his  holding  to  be  compensated  for  them  under  the  Act  of  1870,  the  landlord  is  entitled 
to  charge  rent  on  them  to  the  sitting  tenant,  under  the  Act  of  1881,  as  if  the  landlord  had 
made  them,  or  had  paid  for  them  out.  of  his  own  pocket.  Yet  the  law  has  been 
administered  on  this  principle  for  13  years,  and  about  300,000  rents  have  been  fixed, 
subsequent  to  the  decision  in  Adams  v.  Dunseath,  which  was  delivered  on  28th  February 
1882,  six  months  after  the  passing  of  the  Act. 

The  evidence  taken  by  your  Committee  confirms  the  view  expressed  in  the  House  BwiCowpe* 
of  Lords  on  the  Second  Reading  of  the  Land  Act  of  1887,  on  the  question  of  improvement,  view' 
by  Earl  Cowper,  at  the  conclusion  of  the  inquiry  by  the  Royjtl  Commission,  of  which  he 
was  President. 

“With  one  or  two  exceptions,  he  distinctly  stated  that  until  very  recently  Hansard, -22nd 
landlords  did  not  make  improvements  on  the  land,  and  when  the  tenants  made  them,  Apnl  188/' 
the  rents  were  immediately  raised.  He  attributed  the  pr.  sent  condition  of 
Ireland  to  the  fact  that  the  landlord-class  in  Ireland,  who  in  other  respects  were  a 
most  admirable  race  of  men,  had  in  many  instances  been  undoubtedly  bad 
landlords.  The  future  hope  of  the  country  lay  in  protecting  the  tenants  in  the 
possession  of  their  improvements.” 

When  subsequently  challenged  in  the  House  of  Lords  on  this  expression  of  opinion, 

Lord  Cowper  said  : — 

“He  did  not  believe  that  improvements  as  a rule  were  made  by  the  landlords; 
that  they  were,  in  fact,  usually  made  by  the  tenants,  and  the  only  plan  was  to  “ J aj  ' 
encourage  tenants  to  make  improvements  and  to  protect  such  improvements  when 
made.  He  qualified  his  remarks  by  saying  ‘ until  recently  ’ one  could  count  on 
one’s  fingers  the  Irish  estates  on  which  improvements  were  made  by  the  landlords. 

. He  thought  he  was  justified  in  saying  that,  as  a rule,  improvements  had  been 
made  in  Ireland  by  the  tenant,  and  in  many  cases  the  rent  had  been  raised  upon 
such  improvements.” 


Your  Committee  have  carefully  considered  the  direction  of  the  Act  of  1881,  that  General 
no  rent  should  be  allowed  in  respect  of  the  tenant’s  improvements  ; also  the  decision  couclus,on- 
in  Adams  v.  Dunseath,  rendering  the  tenant  liable  to  rent  in  respect  of  a portion  of  the 
value  resulting  frum  his  improvements  ; and  finally  the  practice  of  the  Sub-Commission 
Courts,  which,  according  to  the  weight  of  evidence  before  us,  allows  the  landlord  rent 
in  respect  of  the  whole  of  the  improved  value,  except  so  much  as  is  given  to  the 
tenant  for  interest  on  his  outlay.  The  intention  of  the  Legislature  has  not.  in  the 
opinion  of  your  Committee,  been  carried  into  effect,  by  the  Judgment  in  Adams  v. 

Dunseath,  and  it  seems  to  have  been  defeated  in  the  practice  of  the  Courts  in  fixing  rents. 

It  is  of  great  and  urgent  importance  that  the  law  on  this  subject  should  be  made  importance  of 
unquestionably  clear.  Agricultural  improvements  are  of  vital  consequence  to  the  welfare 
of  Ireland,  and  it  is  certain,  from  experience,  as  well  as  from  the  effects  of  the  Act  of 
1881  upon  the  interests  of  landlord  and  tenant,  that  the  tenant  alone  is  willing  to  make 
improvements,  or  will  in  future  make  them.  The  public  interest,  therefore,  demands 
that  he  should  he  encouraged  by  being  secured  in  the  enjoyment  of  the  value  resulting 
from  his  expenditure  and  labour,  in  making  improvements,  he  incurs  a certain  risk  of 
h ss.  It  often  happens  that  the  cost  is  not  nearly  repaid  by  the  result.  The  usual 
case  appears  to  be  that  the  increased  value  is  only  sufficient  to  yield  a bate  return 
for  the  outlay.  When,  by  exceptional  success,  a more  considerable  value  results,  which 
never  would  be  created  except  by  the  tenant's  exertions,  he  is  liable  to  be  charged  an 
increased  rent  in  consequence,  and  this  is  not  encouraging,  but  the  reverse.  The  effect 
ot  the  creation  of  a statutory  term  being  to  let  the  land,  including  its  capacity,  to 
the  tenant  in  perpetuity,  there  appears  to  he  no  reasonable  and  no  intelligible  cause  for 
denying  to  the  tenant  the  full  enjoyment  of  any  improvement  in  his  holding,  produced 
by  the  expenditure  of  his  capital  or  the  application  of  his  labour.  The  interference  of 
Parliament  is  required  in  order  to  ascertain,  and  secure  to  the  tenant,  his  right  to  the 
improved  letting-value  which  has  been  elicited  by  his  improvements. 

After  a careful  review  of  the  whole  evidence,  your  Committee  recommend  that  interference  of 
improvements  of  whatever  character,  made  by  the  tenant,  should  be  exempted  from  rent; 
and  that  the  definitions  and  limitations  imported  from  the  Act  of  18/0  should  not  apply 
in  the  administration  of  the  fair-rent  provisions  of  the  Act  of  1881. 
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REPORT  FROM  THE 


Procedure  in. 
respect  of 
improvements. 


Recommenda- 
tion of  Select 
Committee  in 
1882. 


On  the  question  of  procedure  of  the  Land  Commission  in  considering  improve- 
ments, your  Committee  desire  to  express  their  entire  concurrence  in  the 
recommendation  made  by  the  Select  Committee  of  the  House  ol  Lords  in  1882, 
presided  over  by  Earl  Cairns,  as  to  the  practice  of  the  Land  Commission  in 
valuing  improvements,  viz.  (par.  6)  : — 

“ The.  Committee  are  of  opinion  that  it  is  very  important  in  the  interest  of  the 
tenant,  as  well  as  the  landlord,  that  the  Sub-Commissioners,  in  fixing  a judicial 
rent,  should  determine  and  record  both  the  fair  rent  of  the  holding  absolutely  and 
also  the  sum  which  they  find  should  be  deducted  from  this  rent  in  respect  of  the 
tenant’s  improvements.  The  knowledge  of  the  rent  assigned  to  the  holding 
irrespective  of  improvements  is  necessary  with  a view  to  the  settlement  out 
of  Court  of  disputes  as  to  adjacent  or  similar  holdings,  and  may  be  of'  much 
importance  in  questions  as  to  the  rental  of  the  whole  country,  and  the  separate 
findings  as  to  rental  and  improvements  will  greatly  simplify  appeals,  inasmuch 
as  both  landlord  and  tenant  may  frequently  be  satisfied  with  the.  finding  as  to 
rental,  and  desire  to  appeal  as  to  improvements  only,  or  vice  versa. 

“The  Committee  find  that  for  some  time  after  the  formation  of  the  Sub- 
Commissions  the  books  issued  to  them  for  entering  minutes  of  their  orders 
contained  two  columns,  headed  ‘Estimated  value  of  Tenants’  Improvements,’ 
and  ‘Annual  Sum  deducted  in  respect  of  Tenants’  Improvements  from  present 
‘Rent  in  fixing  Judicial  Rent.”  These  columns  were  not,  however,  filled  up 
by  the  Sub-Commissioners,  and  have  been  latterly  omitted  from  the  order  minute 
books.  The  Committee  do  not  think  that  any  sufficient  cause  has  been  shown 
why  this  information  should  not  be  required,  at  least  as  to  holdings  not  subject 
to  the  Ulster  Customs,  and  they  understand  the  Commissioners  ’(although 
opposed  to  the  information  appearing)  to  bo  of  opinion  that  the  information 
should  be  given,  and  that  it  would  be  valuable.” 


Further 

Report. 


Objection  by 
O’Hagan,  J. 


Not  shared  by 
Bewley,  J. 

Q.  11345. 


This  Report  is  dated  the  18th  April  1882,  and  their  Lordships  in  a further  Report, 
dated  the  9th  July  1883,  having  heard  further  evidence,  reiterate  their  opinion,  as 
follows : — 

“ Complaint  is  also  made  that  there  is  no  sufficient  record  showing  what 
improvements  have  been  proved  to  have  been  made  by  the  tenant  and  have  been 
al'owed  for  as  affecting  the  rent.  . . The  Committee  regret  to  find  . . . 

that  the  form  adopted  by  the  Commissioners  in  order  to  meet  this  complaint  has 
proved  useless,  and  they  must  express  again  their  strong  opinion  that  the 
respective  interests  of  landlord  and  tenant  cannot  be  properly  dealt  with,  and 
the  settlement  of  judicial  rents  cannot  be  placed  upon  a satisfactory  basis, 
unless  there  is  made  and  preserved  a distinct  specification  of  the  improve- 
ments established  by  the  evidence  of  the  value  assigned  to  them  in  the  settlement 
of  rent.” 

In  his  evidence  before  the  Lords’  Committee,  on  the  25th  April  1882,  Mr.  Justice 
O’Hagan  objected  to  this  information  being  given,  as  appears  from  Questions  3713  to 
3715,  stating  in  reply  to  Lord  Cairns  that  it  would  create  more  discontent  than  it  would 
allay,  and  in  reply  to  the  Marquis  of  Salisbury  that  there  were  reasons  of  policy 
against  it.  Nevertheless,  the  recommendation  referred  to  was  made,  and  Mr.  Justice 
Bewley,  who  has  succeeded  Mr.  Justice  O’Hagan  as  Judicial  Commissioner,  informed  your 
Committee  that  if  they  reported  to  a like  effect,  the  Land  Commission  would  now  under- 
take to  carry  out  the  recommendation. 


Presumption  On  the  question  of  presumption  as  to  the  making  of  improvements,  the  5th  Section 

as  10  . of  the  Act  of  1870  enacts  that  they  shall  be  deemed  to  have  been  effected  by  the  tenant. 

But  the  exceptions  are  so  numerous,  that  the  provision  is  of  little  value,  and  your  v.  om- 
mittee  recommend  that  the  exceptions  be  repealed,  and  that  until  the  contrary  is  proved, 
all  improvements  be  deemed  to  have  been  made  by  the  tenant  or  his  predecessors  in  title. 


Disadvantage  At  present,  except  in  the  small  number  of  cases  in  which  the  limited  presumption 

of  the  tenant.  created  by  the  Act  of  1 870  operates,  the  tenant  is  always  liable  to  be  placed  at  a disad- 
vantage, by  having  to  prove  the  making  of  his  improvements  by  the  evidence  of  some 
858,  seg.  1208.  one  actually  present  when  they  were  effected— a condition  in  many  cases  impossible,  or 
1463I  1543.  at  least  very  difficult,  for  him  to  Satisfy,  especially  in  cases  where  the  improvements  are 
1548.  5181.  0f  0id  date,  or  where  the  holding  has  come  into  his  possession  by  purchase.  Owing  to 
7420, seq.  8906.  difficulties  of  proof,  valuable  improvements  are  often  lost  to  tenants,  and  rent  im- 

posed 
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posed  on  them  as  if  they  were  the  landlord’s  property;  Section  8,  Sub-section  4,  of 
the  Act,  1881,  enables  the  Court  to  disallow  a fair  rent  application,  if  satisfied  that  the 
permanent  improvements  have  been  made  and  substantially  maintained  by  the  landlord, 
and  this  provision  amply  safeguards  an  improving  owner.  But  it  is  abundantly  clear 
that  it  is  the  practice  in  Ireland  for  the  tenant  to  make  the  improvements,  and,  therefore, 
the  presumption  of  law  should  lie  accordingly. 

Similarly,  holdings  in  Ulster  should  be  deemed  subject  to  the  Ulster  custom  until  Rowings  in 
the  contrary  is  established. 

In  the  limited  number  of  cases  in  which  improvements  are  executed  by  the  landlord,  the 
record  of  the  fact  in  the  estate  books  would  prevent  any  difficulty  of  proof  arising.  In  Regutmuon^of 
the  Act  of  1870  provision  was  made  to  enable  a tenant  to  register  his  improvements  in  mPI0Temen '• 
the  County  Court,  but  the  procedure  was  cumbrous  and  expensive,  and  especially  since 
the  passing  of  the  Act  of  1881  has  not  been  resorted  to.  Your  Committee  recommend 
that  when,  on  the  hearing  of  a fair-rent  application,  it  has  been  determined  that  Recommenda_. 
improvements  belong  to  a tenant,  the  record  of  this  fact  by  the  Court  should  be  tion. 
made  evidence  in  subsequent  proceedings,  in  the  same  manner  as  if  the  procedure 
under  the  Act  of  1870  had  been  adopted. 

While,  according  to  the  existing  rules  of  the  Land  Commission,  the  tenant  of  any 
holding,  the  valuation  of  which  is  over  10/.,  must  make  out  a schedule  of  the  improvements 
for  which  he  intends  to  claim  credit  on  the  hearing  of  a fair-rent  application,  the 
landlord  is  under  no  corresponding  obligation  to  give  notice  of  any  point  of  law  which 
he  intends  to  raise  at  such  hearing.  Your  Committee  see  no  reason  why  the  landlord  “J. 
should  not  be  obliged,  within  a certain  time  after  the  service  of  the  originating  notice  to  grounds  of 
fix  a fair-rent,  to  state  all  the  grounds  of  his  objection  to  such  application,  and  they  obJectSon- 
recommend  that  a rule  to  that  effect  be  made  by  the  Land  Commission,  and  that  a similar 
rule  should  apply  to  hearings  in  the  Appeal  Court. 

True  Value,  Specified  Value,  and  Free  Sale. 

By  the  Land  Act  of  1881  it  is  enacted  that  the  tenant  for  the  time  being  of  every  True  value, 
holding,  not  specially  excepted  from  the  provisions  of  the  Act,  “ may  sell  his  tenancy  for  Section  l. 

“ the  best  price  that  can  be  got  for  the  same,”  subject  to  regulations  set  forth  in  the  2732. 
section. 

One  of  these  regulations  requires  the  tenant  to  “ give  the  prescribed  notice  to  Sub-section  2. 

“his  landlord  of  his  intention  to  sell  his  tenancy;”  and  another  directs  that  “on  Sub.MCtion3. 

“ receiving  sucii  notice  the  landlord  may  purchase  the  tenancy  for  such  sum  as  may 
“ be  agreed  upon,”  or  in  the  event  of  disagreement,  may  “ be  ascertained  by  the  Court 
“ to  be  the  true  value  thereof.” 

It  is  also  provided  that  on  the  occasion1  of  any  application  to  the  Court  to  fix  a sPei!ifled  Talu‘' 

judicial  rent,  the  landlord  and  tenant  may  agree  to  fix,  or  in  case  of  dispute  the  Court  sections, 

may  fix,  “a  specified  value  for  the  tenancy ;”  and  where  such  value  has  been  fixed,  then  s"  ‘sect,on ' * 
if  the  tenant  during  the  statutory  term  gives  notice  of  his  intention  to  sell  the  tenancy, 
the  landlord  is  entitled  to  purchase  it.  for  the  amount  so  fixed,  subject  to  addition  of  the 
value  of  improvements  afteiwards  made  by  the  tenant,  and  subject  to  deduction  in  respect 
of  subsequent  dilapidation  of  buildings  and  deterioration  of  soil.  Holdings  subject 
to  the  Ulster  custom,  or  to  any  usage  corresponding  to  the  Ulster  custom,  are  exempted  Ulster  custom, 
from  the  .provision  as  to  “specified  value,”  and  with  regard  to  “true  value,”  the  tenants 
of  such  holdings  are  allowed  by  law  the  option  of  selling  their  tenancies,  either  under  subjection  12. 
the  custom  or  usage,  or  under  Section  1 of  the  Act.  In  case  of  sale  under  Section  1,  Cu,tomtenant 
the  landlord  would  be  entitled  to  buy  the  tenancy  at  the  “ true  value”  agreed  upon,  or,  in  mayseii  unde, 
the  event  of  disagreement,  ascertained  by  the  Court.  But  it  appears  that  the  Ulster  eu9tom- 
custom  tenant  does  not  avail  himself  of  this  option,  preferring  to  sell  his  tenancy 
in  pursuance  of  the  custom,  and  thus  to  avoid  the  exercise  of  a right  of  pre-emption 
by  the  landlord.  It  follows  that,  except  in  the  case  of  a holding  subject  to  Effcct^ro- 
the  Ulster  custom,  the  landlord  may  apply  to  the  Court,  when  a fair  rent  is  tr„ean(| 
being  fixed,  to  fix  also  a specified  value  at  which  he  may  purchase  the  tenancy  specified  value, 
whenever  the  tenant  wishes  to  sell  it;  and  whether  or  not  the  holding  is  one  in  respect  of 
which  a fair  rent  can  be  fixed,  the  landlord,  on  receiving  notice  from  the  tenant  of  his 
intention  to  sell  the  tenancy,  may  buy  it,  if  no  “ specified  value  ” has  previously  been 
fixed,  “at  what  may  be  ascertained  by  the  Court  to  be  the  true  value  thereof.” 

O.122.  h 4 The 
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No  principle 
recognised. 

2097,  2098. 


Difficulty  in 
fixing  value. 

Refusal  to  fix 
specified  value. 


True  value 


2742.  6107. 
7161.  7591. 
7834. 10287. 
10941.  5587. 
6073-4. 


Value  fixed 
lower  than 
market  price. 


Landlord  may 
i e-sell  at  market 

Section  20. 
Sub-section  3. 


Illustrations  of 
“•  true  value.” 


App.  8. 
App.  1 6. 


App.  12. 


Effect  of  pre- 
emption on  free 


Improvement; 
checked  by 
existence  of 
right  of 
preemption. 


The  Act  provides,  as  has  been  pointed  out,  that  either  the  specified  value,  or  the  true 
value,  of  a tenancy  may  be  fixed  by  agreement  between  the  tenant  and  the  landlord. 
It  has  not  been  shown,  however,  in  the  course  of  this  Inquiry  that  any  such  agreement 
is  ever  made,  neither  does  the  quesiion  ever  arise  at  the  instance  of  the  tenant. 

According  to  Mr.  Doyle,  a legal  Assistant  Commissioner,  who  has  filled  that  office 
almost  from  the  passing  of  the  Act  of  1881,  the  value  of  a tenancy  is  settled  by  “rule 
of  thumb,”  and  no  principle  is  recognised.  Indeed,  Mr.  Doyle  declares  that,  he  does  not 
know  of  any  principle  upon  which  any  value  can  be  put  upon  a tenancy  other  than  the 
value  of  improvements  belonging  to  the  tenant.  Other  Assistant  Commissioners  examined 
before  us  have  not  gone  quite  so  far  as  Mr.  Doyle.  But  they  agree  in  regarding  as  their 
most  difficult  function  the  fixing  of  the  value  of  a tenancy.  Apparently  they  discharge 
the  duty,  as  a rule,  with  great  reluctance.  They  even  refuse  to  fix  the  “specified  value,” 
justifying  their  refusal  on  the  ground  that  no  adequa'e  evidence  was  submitted. 
But  under  the  statute  it  appears  that  they  cannot  refuse  to  fix  the  “ true  value” 
when  the  tenant  is  about  to  quit  the  holding,  although  we  should  suppose  that  the 
evidence  in  a case  of  application  to  fix  “ true  value,”  there  being  no  other  question  before 
the  Couri,  would  be  probably  more  meagre,  and,  therefore,  more  unsatisfactory,  than  the 
evidence  available  in  a case  of  “ specified  value,”  where,  as  the  fixing  of  a lair  rent,  is  a 
portion  of  the  case,  there  is  testimony  forthcoming  at  least  as  to  the  value  of  the  holding. 
Whatever  may  be  the  evidence  taken,  the  result  appears  to  be  that  when  the  value  is 
fixed,  it  is  fixed  without  any  regard  to  the  general  direction  of  the  Act,  that  the  tenant  is 
entitled  to  sell  his  tenancy  for  the  best  price  that  can  be  got  for  the  same.  Whether, 
by  the  fixing  of  “specified  value,”  the  landlord  is  enabled  to  buy  the  tenancy  at  a future 
time,  or  by  the  ascertainment  of  “ true  value  ” he  is  empowered  to  purchase  it  at 
once,  in  either  case  the  price  to  be  paid  is  substantially  less  than  the  real  market  value 
of  what  the  tenant  has  to  sell.  When  the  landlord  acquires  the  tenancy  at  the  price  so 
fixed,  there  is  nothing  to  prevent  him,  in  the  case  of  a present  tenancy,  from  immediately 
re-selling  at  the  full  market  value,  subject  to  the  fair  rent  payable  by  the  former  tenant, 
and  even  in  the  case  where  a present  tenancy  existed  in  the  holding,  the  landlord,  as  the 
law  now  stands,  will  have  it  in  his  power,  after  ihe  22nd  of  August  1896,  that  is,  after 
the  lapse  of  fifteen  years  from  the  passing  of  the  Act  of  1881,  to  re-sell  the  tenancy  at 
the  full  market  value,  and  likewise  to  fix  the  amount  of  the  future  rent. 

From  a Paper  handed  in  by  Mr.  Justice  Bewley,  showing  seven  cases  in  which  the 
“true  value”  fixed  by  Assistant  Commissioners  or  County  Courts  was  substantially 
increased  on  appeal,  it  appears  that  the  average  “ true  value”  fixed  by  the  subordinate 
courts  was  less  than  five  years’  purchase  of  the  rent,  and  that  it  was  increased  on 
appeal  by  the  Land  Commission  to  63  years’  purchase.  A further  Paper,  also  handed  in 
by  Mr.  Justice  Bewley,  gives  a return  of  all  cases  from  the  passing  of  the  Act  of  1881 
to  the  31st  March  last,  in  which  the  Sub- Com  mission  or  County  Court  made  an  Order 
on  an  application  to  fix  the  true  value  of  a tenancy,  and  the  Land  Commission  re-heard 
the  application  on  appeal.  Omitting  the  cases  in  which  the  decisions  oJ  the  Court  of 
first  instance  and  of  the  Land  Commission  afford  no  basis  for  comparison  as  to  value,  we 
find  that  in  12  cases  which  arose  in  Ulster,  the  value  fixed  in  the  subordinate  courts  was, 
on  the  average,  10  years’  purchase  of  the  rent,  and  by  the  Land  Commission,  about 
9 years’  purchase ; and  in  1 2 cases  out  of  Ulster,  the  lower  courts  awarded  on  the 
average  63  years’  purchase  of  the  rent,  which  was  reduced  to  an  average  of  about  six 
years’  purchase  on  appeal  to  the  Land  Commission. 

Another  Paper,  which  has  been  handed  in  by  Mr.  Toler  Garvey,  land  agent,  shows 
the  results  as  stated  by  land  agents,  in  reply  to  a circular  issued  by  the  Irish  Landlords’ 
Convention,  of  the  sales  of  over  3,000  tenancies  throughout  the  country,  from  1882  to  the 
present  time.  Tins  return  discloses  the  significant  fact  that  in  Ulster,  where  free  sale 
prevails  to  the  general  exclusion  of  the  right  of  pre-emption,  the  average  price  of 
tenancies  was  1 6’8  years’  purchase  of  judicial  and  non-judicial  rents  combined,  whilst 
in  Liinsterit  was  only  6 T years’ purchase,  in  Connaught  10’2  years’  purchase,  and  in 
Munster  10  years’ purchase.  From  these  results  we  think  it  must  be  inferred  that  the 
market  value  of  tenancies,  where  no  right  of  pre-emption  exists,  is  far  higher  than 
“true  value”  or  “specified  value,”  fixed  by  the  Courts;  and  that  where  the  right  of 
pre-emption  does  exist  throughout  Leinster,  Munster,  and  Connaught,  the  market  value 
of  the  tenancy  is  thereby  greatly  depressed,  because  the  person  who  buys  a tenancy 
is  liable  to  have  “ specified  value”  or  “ true  value”  afterwards  fixed  by  the  Court  at  the 
instance  of  the  landlord.  As  improvements  are  stimulated  in  Ulster  by  the  security  of 
the  right  of  free  sale,  so  they  must  be  checked  in  all  other  parts  of  Ireland  by  the  right  of 

pre-emption 
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pre-emption,  for  the  tenant  is  not  so  likely  to  make  improvements,  when  he  may  be 
compelled  to  sell  them  with  his  tenancy,  for  a price  fixed  arbitrarily  by  a Court,  acting 
on  no  definite  principle,  as  when  he  knows  he  can  sell  the  tenancy,  including  the 
improvements,  for  the  best  price  offered  in  the  market. 

Sudi  consequences,  repugnant  to  equity  and  opposed  to  good  policy,  do  not  in  the 
opinion  of  your  Committee  accord  with  the  object  which  Parliament  had  in  view  in  enacting 
the  free  sale  provisions  of  the  Act  of  1881. 

Your  Committee  recommend  that  by  the  repeal  of  the  provisions  of  the  Act  relating  RepeaUf  pi^- 
to  “ true  value”  and  “specified  value,”  the  Courts  be  relieved  of  a function  which  they  are  e8™Sa'recom-'' 
unable  to  discharge,  and  that  the  declaration  of  the  Act  of  1881,  that  every  tenant  may  sell  mended, 
his  tenancy  for  the  best  price  that  can  be  got  for  the  same,  be  thus  rendered  effectual. 


Exclusions. 

Important  evidence  was  taken  on  the  number  of  the  exclusions  from  the  benefits  of  delusions, 
the  Land  Act ; that  is  to  say,  of  the  large  classes  of  holdings  upon  which  a fair  rent 
cannot  be  fixed.  Some  of  these  exclusions  are  due  to  direct  statutory  provision  ; others 
are  deduced  by  judicial  interpretation  and  decision. 

A table  was  handed  in  by  Mr.  W.  F.  Bailey  giving  a list  of  these  exclusions,  f 

and  the  reference  to  the  section  of  the  Statute,  or  to  the  legal  decision,  under  which  ’ 
each  class  of  cases  is  shut  out  from  the  benefit  of  the  Act. 

»«  Future”  tenancies,  which  may  be  held  either  by  those  who  in  1881  held  “ present” 
tenancies,  which  have  since  been  broken  after  judgment  in  ejectment,  or  may  represent 
leitings  made  since  the  Land  Act  of  1881  was  passed,  are  excluded  from  the  fair-rent 
provisions  of  that  Act. 

When  it  is  remembered  that,  since  the  passing  of  the  Land  Act  of  1881,  there  have  Thoir numbers, 
been  over  33,000  evictions  or  notices  terminating  the  tenancy,  it  will  be  seen  how  large  is 
the  number  of  “ future  ” tenancies  now  called  into  existence. 

Where  the  rent  of  the  future  tenant  has  not  been  increased  since  his  tenancy  position  of 
began,  he  is  a tenant-at-will,  and  consequently  liable  to  eviction  at  the  pleasure  of  the  luture  tenan  3‘ 
landlord.  Where  his  rent  has  been  increased,  the  acceptance  of  the  increase  by  him  has 
created  a statutory  term  during  the  continuance  of  which  he  holds  under  the  protection 
of  the  ordinary  statutory  conditions.  But  as  soon  as  the  term  expires,  at  the  end  of  15 
years,  he  falls  back  into  the  condition  of  a tenant-at-will,  with  no  security  whatever 
against  eviction.  He  cannot  apply  to  have  a fair  rent  fixed,  and  he  cannot  acquire 
another  statutory  term  unless  the  landlord  imposes,  and  he  accepts,  another  increase 
of  rent. 

The  legal  position  of  the  future  tenant  demands  consideration. 

The  exclusions  in  Section  58  of  the  Act,  1881,  are  taken  (with  the  unimportant  addi-  Deflni,ions- 
tion  of  glebe  lands)  from  the  Act  of  1870,  but  several  of  the  decisions  on  that  Act  have 
not  been  followed  since  1881,  with  the  result  that  many  tenancies  are  now  excluded,  which, 
if  the  interpretation  of  the  law  had  remained  as  it  stood  when  the  Act  of  1881.  was  passed, 
would  be  entitled  to  the  benefit  of  that  measure.  Indeed,  the  latest  text  writers  on  the 
Irish  Land  Acts,  speaking  of  the  decisions  on  the  definitions  in  the  Act  of  1870,  say,  (^®"[yand 
“ Many  are  of  little  value,  as  they  have  been  practically  over-ruled  by  the  decisions  of  pages  i69,  no 
“ Courts  of  superior  authority  under  the  Act  of  1881.”  Yet  the  definitions  in  the  Act  of 
1870  agree  substantially  with  those  in  the  Act  of  1881. 

The  definition  of  town  parks  in  Section  15  of  the  Act  of  1870,  and  Section  58  of  Town  park*, 
the  Act  of  1881,  excludes  “ any  holding  ordinarily  termed  town  parks,  adjoining  or  near  jooe.  1012. 

“ to  any  city  or  town,  which  bears  an  increased  value  as  accommodation  land  over  and  2297/2308. 

“ above  the  ordinary  letting  value  of  land  occupied  as  a farm,  and  is  (‘shall  be’  in  the  3ioa  10272. 

“ Act  of  1870)  in  the  occupation  of  a person  living  in  such  city  or  town,  or  the 

“ suburbs  thereof.”  So  microscopic  is  the  nicety  of  judicial  interp  etation,  that  on  the 

difference  between  “ shall  be  in  the  occupation  of  a person  living  in  such  city  or  town,  in 

the  Act  of  1870,  and  “ is  in  the  occupation,”  in  the  Act  of  1881,  it  was  held  under  the  pal(j,0etg1’- 

former  Act  where  the  tenant  ceased  to  reside  in  the  town,  that  the  land  ceased  to  be  a 5 }?l.t.’r„  143. 

town  park,  whereas  the  contrary  decision  was  arrived  at  under  the  Act  of  1881.  T ie 

Act  of  1887  has  now  declared  the  law  in  accordance  with  the  latter  decision,  and  is  l.r.  1.407. 

0.122.  c the 
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1023-1033. 
2286.  3240. 


3249S.’ 
1030- ; 041. 


the  condition  as  to  residence  is  determined  by  the  question  whether  the  applicant  or  his 
predecessor  in  title  resided,  in  the  . city  or  town  at  the  date  of  the  passing  of  the  Land  Act 
of  1881. 

It  is  on  the  question  of  the  size  of  “ city  or  town  ” that  the  fluctuation  of  decision 
has  been  most  embarrassing.  For  instance,  it  was  held  under  the  Act  of  1870  that 
Portglenone,  with  a population  of  800,  mid  Newmarket,  with  a population  of  765,  were  not 
large  enough  to  be  “ towns,”  and,  therefore,  could  not  have  town  parks.  Following-  these 
decisions,  the  Land  Commission  in  the  earlier  administration  of  the  Act  of  1881  held 
that  Borrisokane  and  Kirkcubbin,  with  populations  of  700  and  600  respectively,  were 
too  small  to  have  town  parks,  but  later  on  Hacketstown,  a place  of  over  600  inhabitants, 
Newport,  with  a population  of  683,  Fivemiletown,  with  500  inhabitants,  and  Timoleague, 
with  360,  were  held  to  have  town  parks,  and  in  the  present  year  Caledon,  with  a 
population  of  700,  has  been  held  to  be  a town. 

The  uncertainty  of  the  law  on  town  parks  led  the  Cowper  Commission  to 
recommend  that  a town  to  exclude  under  Section  58,  should  have  5;000  inhabitants, 
where  the  holding  was  more  than  five  acres  in  exrent.  In  the  Land  Bill  of  1887, 
introduced  by  the  Government,  2,000  was  inserted  as  the  population-limit  in  the  House 
of  Commons,  but  the  House  of  Lords  rejected  the  proposal.  The  Act  of  1887,  however, 
attempted  to  apply  a remedy  in  another  way,  by  enacting  that  a holding  shall  not 
constitute  a town  park,  ‘‘if  it  is  let  and  used  as  an  ordinary  agricultural  farm,”  provided 
its  inclusion,  under  the  operation  of  the  Act  of  1881,  does  not  “ sul  stantially  interfere 
“ with  the  improvement  of  the  city  or  town  to  which  it  belongs,  or  the  accommodation 
“ of  the  inhabitants  thereof.”  A variety  of  decisions  followed  as  to  the  meaning  of  this 
definition,  and  authorities  have  also  accumulated  as  to  the  meaning  of  “suburbs,” 
“ accommodation  land,”  “increased  value,”  “ ordinarily  termed  town  parks,”  which  your 
Committee  have  spent  some  time  in  trying  to  understand  and  reconcile. 

As  to  Demesne  Lands,  the  law  on  that  term  in  the  Act  of  1870,  was  that  laid 
down  by  Lord  FitzGerald  in  Hill  v.  Antrim,  and  this  was  the  leading  case  when  the 
Act  of  1881  was  passed.  It  defined  “ demesne  land”  to  be  “land  within  the  ambit  of 
“ the  demesne  reserved  with  the  mansion  house,  and  used  for  purposes  of  pleasure  or  for 
“ pasture,  and  sometimes  let  to  dairymen,  or  during  the  minority  of  an  owner.” 
This  was  disapproved  of  by  the  Court  of  Appeal,  when  the  words  came  to  be  considered 
under  the  Act  of  1881.  In  that  case,  land  within  the  walls  of  a demesne,  let  to  a 
tenant  for  a very  long  time,  part  of  it  for  50  years,  and  treated  as  an  ordinary 
agricultural  faim,  was  held  still  to  be  demesne  land.  Jn  other  cases  demesne  land  let 
with  the  mansion  house  for  62  years  was  held  not  to  be  undemesned.  Similarly 
demesne  let  on  lease  since  1828  was  excluded.  In  Spencer  v.  Tedcastle,  the  Court 
of  Appeal  went  still  further  and  decided  (reversing  the  Land  Commission)  that  demesne 
let  on  a lease  for  ever  was  not  undemesned,  and  that  a fair  rent  could  not  be  fixed. 
Again,  it  lias  been  decided  that  the  acts  of  a life  owner  cannot  deprive  demesne  lands  of 
their  chai-acter,  and  also,  that  if  the  estate  be  mortgaged,,  the  mortgagee  in  possession 
cannot  do  so.  In  Magner  v.  Hawkes  it  was  held  that,  demesne  may  be  created  by  a 
middleman  against  a sub-tenant,  although  let  to  the  former  as  an  ordinary  agricultural 
holding  by  the  head  landlord — an  owner  whose  demesne  it  never  had  been —and  that 
a lease  for  35  years  did  not  undemesne.  In  Leonard  v.  St.  Leger  Barry,  a tenant  was 
excluded,  because  a portion  of  land,  originally  demesne,  was  included  with  ordinary 
agricultural  lands  in  the  same  tenancy.  In  Pratt  v.  Gormanstown,  where  an  ordinary 
farm,  with  a ruinous  cottage  thereon,  was  taken  by  a tenant  and  dovetailed  into  other  lands 
which  he  held  on  lease  for  ever  as  demesne,  it  was  excluded,  on  the  ground  that 
it  had  become  demesne.  In  Borrowes  v.  Colles,  an  analogous  decision  was  come  to. 
Your  Committee  are  of  opinion  that  the  test  whether  land  has  been  undemesned  should  be 
whether  or  not  the  letting  was  made  for  temporary  convenience. 

The  case  of  pasture  holdings  also  presents  unexpected  features.  If  let  to  be  used  wholly 
or  mainly  for  pasture,  exclusion  takes  place  unless  the  tenant  resides  on  the  holding,  ox- 
uses  it  with  the  holding  on  which  he  resides,  but  all  pastuie  lettings  are  excluded, 
irrespective  of  residence,  if  the  land  is  valued  at  or  over  50/. 

Varying  decisions  have  been  given  as  to  the  meaning  of  the  words,  “ let  to  be  used,” 
“ wholly  or  mainly,”  and  “ for  the  purposes  of  pasture.”  On  the  crag  laxxds  of  County 
Clare,  a faim  of  200  acx-es,  of  which  only  20  could  be  ploughed,  and  15  tilled  by 
spade  laboux-,  was  excluded,  although  no  writ  ten  instrument  of  letting  existed. 
Mountain  grazing  would  follow  the  same  rule. 

At 
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At  first,  where  a lease  contained  no  covenant,  against  tillage  or  meadowing  Covenant 
a fair  rent  was  fixed,  but  gradually  the  law  underwent  change.  The  Court  of  Appeal  JJgfiSE 
held  parole  evidence  admissible  to  prove  that  land  was  taken  for  grazing  ; and  in  the  Ap])enaix6. 
case  of  Fulham  v.  Garry,  where  the  lease  expressly  demised  the  lands  for  “ grazing  ci.e.  ry,  P.  336. 
and  meadowing  only,”  it  was  held  that  parole  evidence  was  admissible  to  show  that 
the  purpose  of  the  letting  was  for  “ grazing  only.”  In  the  absence  of  any  prohibition  221,.  r.  1.38. 
against  meadowing,  tenants  under  the  earlier  decisions  were  not  excluded,  but  the  Court  30  l.  it.  1.003. 
of  Appeal  in  Byrne  v.  Hill  reversed  the  Land  Commission,  who  had  held  that  a fair  3252-3. 
rent  might  be  fixed  where  the  hay  could  be  sold  off  the  farm. 

Again,  it  was  decided  that  where  the  land  could  not  profitably  be  meadowed,  and  paTtuve. 
had  been  always  used  for  grazing,  though  no  restrictive  covenant  existed  either  as  to 
tillage  or  meadowing,  the  holding  was  excluded  Pasture  land  becomes  “ancient  28 l. r.  i!  464. 
pasture”  in  Ireland  after  20  years,  which  it  is  illegal  to  break  up  without  permission,  cwi-y, P. 48. 
Consequently  in  McCormick  v.  Loftus,  although  the  lease  contained  no  restrictions  on  Murphy  i>. 
tillage,  cr  meadowing,  it  was  held  that  as  pasture  would  be  the  most  profitable  user  of  L.dR.’23<)! 
the  holding,  which  was  mainly-  under  ancient  pasture,  the  holding  was  excluded.  37 

Tillage  being  now  less  profitable  under  the  changed  condition  of  agriculture,  it  is 
natural  and  conformable  to  the  policy  of  these  Acts  that  the.  limit  of  exclusion  in  i„[dmiSof 
pasture  holdings  should  be  raised.  Mr.  Justice  Bewley.  suggested  that  this  limit  should 
he  altered  from  50/.  to  100/.  Your  Committee,  upon  consideration,  recommend  that  a 1MS8 
limit  of  200/.  should  be  fixed,  ia  substitution  for  that  contained  in  Sub-section  3 of 
Section  58  of  the  Act  of  1881.  The  provision  of  Sub-section  4 requiring  residence  Re;ideneB. 
should,  of  course,  be  retained.  No  holdings  should  be  excluded,  unless  a written 
instrument  of  letting  had  prohibited  tillage  or  meadowing  for  sale,  and  the  Court 
had  come  to  the  conclusion  that  this  prohibition  was  inserted  bond  fide,  and  not  merely 
to  .effect  an  exclusion  from  the  Land  Acts.  Dairy  farms  should  not  be  excluded,  whatever 
might  be  the  valuation. 

A tenant  is  excluded  who  by  sub-letting  is  not  technically  in  occupation,  at  the  Sub-ietting 
date  of  the  serving  of  the  originating  notice  to  fix  a fair  rent.  This  exclusion  does 
not  apply  (i.)  if  the  tenant  has  sub-let  with  the  consent  of  his  landlord  ; or  (ii  ) if  before 
the  Act  of  1887  he  has  sub  let  to  labourers  employed  on  the  holding,  wlien  the  land 
comprised  in  each  sub-letting  does  not  exceed  half  an  acre  ; or  if  the  sub-letting  made 
before  the  passing  of  the  said  Act  is  of  a “ trivial  ” character. 

Sub-letting  is  a great  cause  of  exclusion,  especially  in  Ulster;  and  the  construction  Operation  in 
of  the  exceptions  raising  a number  of  intricate  questions,  as  to  whether  assent  or  2g46 
acquiescence  is  consent,  what  constitutes  triviality,  and  so  forth,  has,  in  the  opinion  of 
your  Committee,  operated  harshly,  and  excluded  large  numbers  of  tenants  from  the 
benefits  of  fair  rent,  and  security  of  tenure. 


The  general  question  is  undoubtedly  one  of  difficulty.  On  the  one  hand,  excessive 
sub-letting  is  obviously  hurtful,  while  to  prohibit  or  punish  sub-letting  would  be  likely  5334 
to  hinder  induslry,  ami  would  tend  to  drive  labourers  from  the  country  into  the  towns.  m9o. 

Mr  Neligan,  Recorder  of  Cork,  thinks  that  lettings  for  labourers  should  not  be  deemed  Mr.  Neiigan. 
sub-letting,  but  a mere  extension  of  farm  buildings.  Mr.  Justice  liewley  suggests  that  J. 
a sub-tenant  to  any  substantial  extent  should  be  made  an  immediate  tenant  to  the  5g32  6001. 
head  landlord,  and  that  a fair  rent  should  then  be  fixed  on  the  portion  of  the  holding  0934.  « 
remaining  in  the  occupation  of  the  tenant. 

Having  considered  the  evidence  taken  on  the  subject  of  exclusions  as  a whole,  p£u4-5."’ 
vour  Committee  submit  tbe  following  recommendations  : 5827. 

J 9116. 

(i.)  No  holding  to  be  excluded  from  the  Land  Acts  on  the  ground  that  a 
part  of  it  is  not  agricultural  or  pastoral  in  character,  unless  such  part  is  in  the  ex.w.s. 
opinion  of  the  Court  the  substantial  part  of  the  holding. 

(ii.)  No  place  to  be  considered  a city  or  town  within  the  meaning  of  the  sub- 
section excluding  town  parks,  unless  it  has  a population  exceeding  2,000. 

(iii.)  To  admit  to  the  benefit  of  the  Acts,  tenants  of  pasture  holdings  under 
200/.  valuation. 

0,122.  02  (iv.)  Sub- 
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Jud0e  Shaw. 
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Judge  Neligan. 
11440. 


Kecom.r  enda- 


Recommenda- 


(iv.)  Sub-letting  not  to  be  a bar  to  the  fixing  of  a fair  rent,  and  the  tenant  to 
be  deemed  in  occupation  of  his  holding,  provided  that  the  sub-letting  does  not 
impair  the  security  for  the  rent. 

With  regard  to  lettings  by  limited  owners,  the  present  state  of  the  law  is  mani- 
festly unjust  to  the.  tenant.  That  a tenant  should  be  debarred  from  fixing  a fair  rent 
and  be  liable  to  eviction,  or,  still  more  extraordinary,  should  have  his  statutory  term 
destroyed,  and  his  fair-rent  order  nullified,  not  by  reason  of  any  act  or  default  personal 
to  himself,  or  by  reason  of  the  character  of  the  holding,  but  because  of  limitations  affecting 
his  landlord’s  status  in  deeds  which  the  tenant  can  have  no  knowledge  of,  is  manifestly  a 
gross  anomaly.  The  House  of  Lords,  indeed,  on  the  motion  of  Lord  Cairns,  provided 
expressly  in  Section  15  for  the  case  of  the  limited  owner,  but  the  House  of  Commons 
adhered  to  its  original  words,  which  are  wider,  and  were  supposed  to  meet  not  only 
the  case  put  by  Lord  Cairns,  but  to  cover  others  not  provided  for  by  his  amendment. 

Moreover,  where  tenants  hold  under  a middleman,  whose  interest  is  determined  by 
ejectment  for  non-payment  of  rent  in  consequence  of  his  failure  to  pay  the  head-rent,  this 
has  been  held  to  determine  the  tenure  of  all  the  occupying  tenants,  though  the  ejectment 
arises  through  no  fault  of  theirs  ; and  under  a re-letting  to  them  by  the  head  landlord 
they  would  all  become  “future”  tenants.  This  is  a serious  defect  in  the  law,  and  is  the 
more  striking  in  view  of  the  fact,  that  if  the  middleman’s  interest  determines  in  the  natural 
way  by  efflux  of  time,  the  occupying  tenants  are  protected  by  the  express  terms  of 
Section  15,  and  all  are  in  such  case  made  tenants  of  the  head  landlord,  enjoying  the 
same  tenure  as  under  the  middleman. 

Certain  leaseholders  are  excluded  from  the  Act  of  1887,  by  reason  of  the  term  For 
which  they  hold,  and  certain  leaseholders  and  fee-farm  grantees  from  the  Redemption 
Act  of  1891  by  reason  either  of  the  term  for  which  they  hold,  or  of  the  nature  of 
the  grant,  or  of  the  time  at  which  it  was  made.  There  is  no  principle  in  such  exclusions, 
and  these  persons  should  also  have  the  right  of  resorting  to  the  Court. 


County  Court  Procedure. 

The  number  of  cases  heard  in  County  Courts  is  comparatively  small,  and  the 
practice  is  not  always  uniform.  In  the  County  Court  system  only  one  valuer  goes  upon 
the  land,  and  he  is  not,  moreover,  as  the  lay  Assistant  Commissioner  is,  a member  of  tiie 
Court,  with  a voice  in  its  decision  ; he  has  merely  a consultative  position  ; he  is  paid 
by  the  day  and  not.  by  salary.  One  Omnty  Court  Judge  informed  the  Committee  that 
as  the  Judge  knows  nothing  of  the  facts  himself,  and  has  no  other  mode  of  arriving  at  a 
conclusion  as  to  the  value  of  the  land  than  by  adopting  the  Court  valuer’s  opinion,  he, 
for  his  part,  always  felt  himself  morally  bound  to  accept  the  valuation  of  the  Court 
valuer. 

Another  County  Court  Judge,  however,  assured  the  Committee  that  he  always 
applied  his  own  mind  to  the  facts  before  him,  and  gave  his  decision  as  an  act  of  his 
own  independent  judgment.  It  is  difficult  to  see  why  a Judge  of  a County  Court 
should  not  be  a*  capable  of  conducting  these  inquiries  efficiently  as  a legal  Assistant 
Commissioner. 

Your  Committee  think  it  expedient  that  in  order  to  conduce  to  conformity,  the 
County  Court  valuer,  having  first  attended  the  hearing  of  the  case,  should  then  inspect 
the  holding  and  report  thereon,  and  that  judgment  should  be  given  in  the  case  at  the 
ensuing  sessions. 

Your  Committee  observe  with  regret  the  delay  and  inconvenience  caused  by  the 
transfers  ex  parte,  on  the  application  of  the  landlord,  of  fair-rent  applications  from  the 
County  Courts  to  the  Sub-Commissions.  Your  Committee  recommend  that  such 
transfers  should  not  be  allowed  except  for  substantial  cause  assigned,  and  with  restrictions 
on  proceeding  for  the  old  rent  in  the  interval  before  judgment. 


Costs 
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Costs. 

Costs  are  undoubtedly  heavy  in  proportion  to  the  matter  in  question.  It  was  stated  Heavy  Costs, 
that  where  there  is  no  appeal  the  costs  are  often  between  3 1.  and  4/.  On  the  294.000  362,368,1405, 
cases  the  reductions  amount  to  1,270,000/.  Taking  the  average  reduction  as  4 1.  to 
each  tenant,  a year  of  the  benefit  gained  is  swallowed  up  by  the  cost  of  the  action. 

Figures  were  put  in  showing  that,  where  there  is  an  appeal  from  the  Sub-Commissions  58s  to  553 
to  the  Chief  Court,  in  cases  where  the  rent  does  not  exceed  5/.,  the  costs  could  hardly 
be  less  than  21,  and  might  be  more  than  twice  that  amount ; and  Mr.  Commissioner 
FitzGerald  stated  that  costs  undoubtedly  bear  “ extremely  heavily in  small  cases. 


Miscellaneous. 


Your  Committee  now  pass  cn  to  various  other  questions  and  suggestions  that 
seem  to  call  for  the  attention  of  Parliament. 

The  Committee  have  had  the  advantage  of  hearing  explanations  from  Lord  Justice 
FitzGibbon  and  Mr.  Justice  Bewley,  on  the  nature  of  the  statutory  term  created  by  the 
Act  of  1881. 

The  Lord  Justice  set  forth  his  views  in  the  following  words  : “ The  rent  is  fixed  for  Difference  of 
“ 15  years,  and  it  goes  on  until  it  is  altered  ; it  cannot  be  altered  during  15  years,  and  ®p“«-  • 

“ the  tenancv  remains  all  through  a thing  that  cannot  be  determined.  After  15  yeais  3427 
“ the  rent  is  capable  of  revision ; but  if  it  is  not  revised  I suppose  it  goes  on  as 
“ before.  It.  is  not  a 15  years’  lease;  it  is  a lease  for  ever,  an  undeterminable  tenancy  3423. 

« from  year  to  year,  with  power  to  fix  or  to  vary  the  rent  every  15  years.” 

The  view,  however,  advanced  by  Mr.  Justice  Bewley  does  not  seem  entirely  to  Bcwi«y, j, 
coincide  with  that  of  the  Lord  Justice.  He  quotes  from  the  judgment  of  the  Irish 
Master  of  the  Rolls,  these  words  : “ All  that  the.  Land  Act  does  is  by  negative  words 
« to  impose  on  the  landlord  a disability  to  raise  the  rent  or  put  out  the  tenant  during 
“ the  term.”  And  then  Mr.  Justice  Bewley  adds,  “ I have  no  doubt  whatever  that  that 
“ is  the  true  legal  position.”  And  again  he  says,  “ If  the  tenant  wants  ...  to  10184. 

“ retain  security  of  tenure,  there  is  nothing  in  the  Act  to  give  it  him  unless  he  acquires 
« a new  statutory  term.”  He  also  considers  it  a “ moot  point”  whether,  at  the  expiry  10177, 
of  the  statutory  term,  the  fair  rent  goes  on,  or  the  old  rent  revives.  It  is  obviously 
most  undesirable  that  a doubt  once  disclosed  on  so  important  a matter  should  continue. 

Your  Committee  consider  that  Lord  Justice  FitzGibbon  correctly  interprets  the  intention  Recommeada- 
of  Parliament,  and  it  should  be  made  clear  by  legislative  enactment  that,  at  the  end  of 
the  statutory  term,  the  rent  payable  should  continue  to  be  the  judicial  rent  previously 
fixed  and  that  the  holding  should  continue  to  be  subject  to  the  statutory  conditions, 
until’  a new  rent  shall  have  been  fixed  in  accordance  with  the  law,  and  the  statutory 
conditions  thereby  revived. 

Doubts  having  been  expressed  whether  the  legal  status  of  a judicial  tenant  can  be 
questioned  on  the  application  for  a second  statutory  term,  the  attention  ot  Parliament  is 
called  to  this  question,  with  a view  to  the  prevention  of  needless  litigation. 

The  statutory  or  judicial  term  is  at  present  15  years.  There  was  a general  consensus  ^ryofterm 
of  opinion  among  the  witnesses  that  the  term  is  too  long,  for  the  reason  that  it  is  im- 
possible to  foresee  so  far  the  fluctuation  in  prices  which  largely  affects  the  fairness  of  a Garveyj  11944. 
rent.  The  periods  suggested  range  from  five  years  upwards.  Two  witnesses  only  opposed  Heard>  9567- 
0.122.  c 3 any  i>0Jie,  6921. 
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any  change,  on  the  ground  that  a short  term  tends  to  unsettle  the  tenant's  mind.  It  should 
be  noticed,  however,  that  of  those  who  propose  to  shorten  the  term,  Mr.  Neligan,  who,  as 
a member  of  the  Cowper  Commission,  recommended  a term  of  five  years,  did  so,  on  the 
assumption  that  it  would  be  possible  to  arrange  an  automatic  process  for  fixing  rents, 
which,  on  the  evidence  before  them,  your  Committee  do  not  regard  as  practicable.  Mr. 
Neligan  now  suggests  10  years  as  the  statutory  term. 

Your  Committee  are  of  opinion  that  the  statutory  term  should  not  exceed  10 
years. 

On  one  question,  which  judicial  decision  might  any  day  raise  to  importance,  the  law 
was  stated  to  be  in  a doubtful  and  unsatisfactory  state.  If  a tenant  dies  intestate,  arid 
legal  representation  has  not  been  taken  out,  it  is  described  as  being  the  common  practice 
of  landlords  and  agents  to  give  receipts  for  rent  to  the  person  in  occupation,  describing 
the  money  as  paid  by  “the  representatives  of  A.  B.,”  the  deceased  tenant.  It  has  been 
the  practice,  both  of  the  Land  Commission  and  of  Sub-Commissions,  under  the  Statute 
of  1881,  to  make  an  order  appointing  the  widow  or  child  who  shall  have  served  an 
originating  notice  a limited  administrator  of  the  deceased  tenant  for  the  purpose  of  the 
proceedings.  A judgment  of  the  Court  of  Exchequer  has  thrown  doubt  on  the  power  of 
the  Land  Commission  to  exercise  this  jurisdiction,  on  the  hearing  of  a fair-rent  application. 
So  long  as  this  doubt  has  not  been  set.  at  rest  by  legislation,  the  Courts  may  possibly 
require,  in  all  cases  of  this  kind,  that  the  applicant  shall  obtain  letters  of  administration 
from  the  Probate  Division  before  the  originating  notice  to  fix  a fair  rent  could  be  served, 
and  this  necessity  would  obviously  cause  both  delay  and  expense. 

Having  regard  to  the  evidence  adduced  on  the  subject  of  turbary,  to  the  effect  that  if 
the  tenant  has  enjoyed  a right  of  turbary  appurtenant  to  the  holding,  the  Commissioners 
have  no  power  to  securetlieturbary  to  the  tenant,  so  that  the  tenant  is  sometimes  compelled 
to  pay  back  for  turf  as  much  as  he  has  gained  by  reduction  of  rent ; and  taking  into 
consideration  that  in  many  parts  turf  is  a necessity  of  life,  and  that  oppressive  rent  is 
sometimes  charged  for  the  privilege  of  cutting  turf,  your  Committee  are  of  opinion  that, 
when  the  turbary  is  outside  the  ambit  of  the  holding,  the  Commissioners  should  have 
power,  in  cases  where  the  tenant  has  hitherto  been  allowed  to  cut  turf,  to  secure  the 
right  to  the  tenant  on  such  terms  as  they  may  think  fit.  The  same  power  might  be 
granted  with  respect  to  all  easements  enjoyed  with  the  holding. 

The  arrangements  for  reporting  the  judgments  of  the  Land  Commission  have  been 
extremely  inadequate,  so  that  even  in  cases  of  the  first  importance,  both  to  landlord  and 
tenant,  they  are  not  accessible. 

One  legal  Assistant  Commissioner  stated  that  sometimes  six  months  elapsed  before 
the  judgments  of  the  higher  courts  are  available  for  the  guidance  of  the  Assistant  Com- 
missioners, and  that  generally  in  this  respect,  though  no  other  branch  of  law  can  be 
practically  so  important  to  the  people  of  the  country,  the  absence  of  regular  provision  for 
authorised  reports  of  land  cases  places  the  Assistant  Commissioners  and  all  concerned 
at  great  disadvantage. 

One  legal  witness  expressed  an  opinion  that  it  would  be  very  desirable  to  consolidate 
all  the  Land  Statutes  from  1860  down  to  the  present  time  in  one  code,  simplifying,  so 
far  as  possible,  the  cross  references  and  artificial  definitions  of  the  present  Acts.  In  view 
of  Lord  Justice  FitzGibbon’s  description  of  the  existing  difficulty  arising  from  the 
incorporation  of  several  complex  and  intricate  Statutes,  and  from  the  mass  of  undigested 
legal  decisions,  your  Committee  are  of  opinion  that  opportunity  should  be  taken  as  soon 
as"1  feasible  of  consolidating  the  Irish  Land  Laws  in  one  consistent  and  intelligible  Act, 
which  besides  being  complete  in  itself  should,  in  the  words  of  the  late  learned  Professor 
Richey,  “ be  drawn  up  in  such  language,  form,  and  manner,  that  the  landlords  and 
“ tenants  in  Ireland  (or  at  least  such  of  them  as  are  reasonably  educated)  should, 
“ like  the  inhabitants  of  Continental  Europe  and  America,  be  able,  without  professional 
“ assistance,  to  discover  their  respective  rights  and  duties.” 
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In  submitting  this  Report,  with  the  Minutes  of  Proceedings  and  Evidence  taken 
before  them,  your  Committee  beg  to  express  their  opinion  that  it  is  highly  desirable 
that  they  should  be  re-appointed  in  the  next  Session  of  Parliament,  for  the  purpose 
of  inquiring  into  the  working  and  administration  of  the  Purchase  Acts,  the  working 
of  the  Land  Judges’  Court,  and  the  distribution  of  business  amongst  the  various  depart- 
ments of  the  Land  Commission. 

20  August  1894. 


0.122. 


c 4 
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PROCEEDINGS  OF  THE  COMMITTEE. 


Thursday,  2 Qth  April  1894. 


MEMBERS  PRESENT  : 


Mr.  Morley. 

Mr.  Brodrick. 

Mr.  M'Cartan. 
Mr.  Robert  Reid. 
Mr.  Leese. 

Mr.  Dillon. 

Mr.  Sexton. 


Mr.  T.  W.  Russell. 
Colonel  Waring. 
Mr.  Hayes  Fisher. 
Mr.  Macartney. 
Mr.  Carson. 

Mr.  Wharton. 

Mr.  Fuller. 


Mr.  John  Morley  was  called  to  the  Chair. 


The  Committee  deliberated. 


[Adjourned  till  Tuesday  next,  at  Twelve  o’clock. 


Tuesday,  Is#  May  1894. 


MEMBERS  PRESENT : 

Mr.  John  Morley  in  the  Chair. 

Mr.  Dillon. 

Mr.  Hayes  Fisher. 

Mr.  Fuller. 

Mr.  T.  M.  Healy. 

Mr.  Leese. 

Mr.  Macartney. 

Mr.  Robert  Reid. 

Mr.  Gerald  FitzGerald,  Q.C.,  examined. 

[Adjourned  till  Friday  next,  at  Eleven  o’clock. 


Mr.  T.  W.  Russell. 
Mr.  Sexton. 
Colonel  Waring. 
Mr.  Wharton. 

Mr.  Brodrick. 

Mr.  W.  Kenny. 


Friday,  4th  May  1894. 


members  present: 

Mr.  John  Morley  in  the  Chair. 

Mr.  T.  M.  Healy. 

Mr.  Leese. 

Mr.  M‘Cartan. 

Mr.  Dillon. 

Mr.  Sexton. 

Mr.  T.  W.  Russell. 

Mr.  Brodrick. 

Mr.  Macartney. 

Mr.  W.  F.  Bailey,  examined. 

During  the  absence  of  the  Chairman,  Mr.  Leese  took  the  Chair. 

[Adjourned  till  Tuesday  next,  at  Twelve  o’clock. 


Mr.  W.  JLvenny. 
Mr.  Wharton. 

Mr.  Carson. 

Mr.  Clancy. 

Mr.  Hayes  Fisher. 
Mr.  Fuller. 

Mr.  Robert  Reid. 
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Tuesday , 8th  May  1894. 


MEMBERS  PRESENT: 


Mr.  John  Moiiley  in  the  Chair. 


Mr.  Leese. 

Mr.  Clancy. 

Mr.  Brodrick. 

Mr.  Hayes  Fisher. 
Mr.  W.  Kenny. 
Mr.  Macartney. 
Colonel  Waring. 


Mr.  T.  W.  Russell. 
Mr.  Sexton. 

Mr.  M'Cartan. 

Mr.  Fuller. 

Mr.  T.  M.  Healy. 
Mr.  Dillon. 


During  the  absence  of  the  Chairman,  Mr.  Leese  took  the  Chair. 
Mr.  W.  F.  Bailey,  further  examined. 


[Adjourned  till  To-morrow,  at  Twelve  o’clock. 


Wednesday,  9 th  May  1894. 


MEMBERS  PRESENT: 

Mr.  John  Morley  in  the  Chair. 

Mr.  Dillon. 

Mr.  Sexton. 

Mr.  Leese. 

Mr.  Fuller. 

Mr.  T.  M.  Healy. 
Mr.  M‘Cartan. 


Mr.  W.  F.  Bailey,  further  examined. 


Mr.  Clancy. 

Mr.  Brodrick. 

Mr.  W.  Kenny. 
Colonel  Waring. 
Mr.  Macartney. 

'■  Russell. 


[Adjourned  till  Tuesday,  22nd  May,  at  Twelve  o’clock. 


Tuesday,  22nd  May  1894. 


MEMBERS  PRESENT: 

Mr.  John  Morley  in  the  Chair. 


Mr.  W.  Kenny. 
Mr.  Brodrick. 

Mr.  T.  W.  Russell. 


Mr.  Macartney. 
Mr.  Fuller. 
Colonel  W aring. 


Mr.  W.  F.  Bailey,  further  examined. 


[Adjourned  till  Friday  next,  at  Twelve  o’clock. 
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Friday , 25th  May  1894. 


MEMBERS  PRESENT : 


Mr.  John  Morley  in  the  Chair. 


Mr.  W.  Kenny. 

Mr.  Carson. 

Mr.  Hayes  Fisher. 

Colonel  Waring. 

Mr.  Macartney. 

Mr.  T.  W.  Russell. 

Mr.  W.  F.  Bailey,  further  examined. 
M r.  Lawrence  Boyle,  examined. 


Mr.  Sexton. 

Mr.  Dillon. 

Mr.  M'Cartan. 
Mr.  Leese. 

Mr.  T.  M.  Healy. 
Mr.  Brodrick. 


[Adjourned  till  Tuesday  next,  at  Twelve  o’clock. 


Tuesday,  2 9th  May  1894. 


MEMBERS  PRESENT  : 

Mr.  John  Mobley,  in  the  Chair. 


Mr.  Wharton. 

Mr.  Hayes  Fisher. 

Mr.  W.  Kenny. 

Colonel  Waring. 

Mr.  Macartney. 

Mr.  Solicitor  General. 

Mr.  Brodrick. 

Mr.  T.  W.  Russell. 

Lord  Justice  Fitz  Gibbon  examined. 


Mr.  Sexton. 

Mr.  Dillon. 

Mr.  M'Cartan. 
Mr.  Leese. 

Mr.  Fuller. 

Mr.  T.  M.  Healy. 
Mr.  Clancy. 


[Adjourned  till  Friday  next,  at  Twelve  o’clock. 


Friday,  1st  June  1894. 


MEMBERS  PRESENT: 

Mr.  John  Morley  in  the  Chair. 


Mi-.  Hayes  Fisher. 

Mr.  Bz-odrick. 

Mr.  W.  Kenny. 

Colonel  Waring. 

Mr.  Macartney. 

Mr.  Solicitor  General. 

Mr.  T.  W.  Russell. 

Mr.  Dillon. 

Lord  Justice  FitzGibbon,  further  examined. 
Mr.  W.  F.  Bailey,  further  examined. 


Mr.  Sexton. 

Mr.  M‘ Car  tan. 
Mr.  Leese. 

Mr.  Fuller. 

Mr.  T.  M.  Healy. 
Mr.  Clancy. 

Mr.  Wharton. 


[Adjourned  till  Tuesday  next,  at  Twelve  o’clock. 
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Tuesday,  5 th  June  1 894. 


MEMBERS  PRESENT : 

Mr.  John  Morley  in  the  Chair. 


Mr.  W.  Kenny. 
Mr.  Macartney. 
Mr.  T.  W.  Russell. 
Mr.  Dillon. 

Mr.  Sexton. 


Mr.  M‘Cartan. 
Colonel  Waring. 
Mr.  Hayes  Fisher. 
Mr.  Brodrick. 

Mr.  Fuller. 


Lord  Justice  FitzGibbon,  further  examined. 

[Adjourned  till  Friday  next,  at  Twelve  o’clock. 


Friday  8th  June  1894. 


MEMBERS  PRESENT  : 


Mr.  John  Morley  in  the  Chair. 


Colonel  Waring. 

Mr.  T.  W.  Russell. 

Mr.  Fuller. 

Mr.  Macartney. 

Mr.  Dillon.  > 

Mr.  Sexton. 

Colonel  E.  R.  Bayly,  examined. 


Mr.  W.  Kenny. 
Mr.  M'Cartan. 

Mr.  Carson. 

Mr.  Hayes  Fisher. 
Mr.  Brodrick. 


Room  cleared. 

The  Committee  deliberated. 

Motion  made  and  Question  put.  That  the  Question  of  Arrears  is  within  the  reference,  under 
which  the  Committee  sits.— (Mr.  T.  W.  Russell.)— The  Committee  divided: 


Ayes,  5. 

Mr.  Dillon. 

Mr.  Fuller. 

Mr.  M‘Cartan. 

Mr.  T.L  W.  Russell." 
Mr.  Sexton. 


Noes,  6. 

Mr.  Brodrick. 

Mr.  Carson. 

Mr.  Hayes  Fisher. 
Mr.  W.  Kenny. 
Mr.  Macartney. 
Colonel  Waring. 


Colonel  E.  R.  Bayly,  further  examined. 

[Adjourned  till  Tuesday  next,  at  Twelve  o’clock. 


Tuesday  12 th  June  1894. 


MEMBERS  PRESENT  : 

Mr.  John  Morley  in  the  Chair. 

Mr.  Brodrick. 

Mr.  Macartney. 

Colonel  W aring. 

Mr.  T.  W.  Russell 
Mr.  Dillon. 

Mr.  Sexton. 

Colonel  E.  R.  Bayhy,  further  examined. 

Mr.  John  Cviiningham,  examined. 

[Adjourned  till  Friday  next,  at  Twelve  o’clock. 


Mr.  M'Cartan. 

Mr.  Leese. 

Mr.  Fuller. 

Mr.  Hayes  Fisher. 
Mr.  Wharton. 


0.122. 
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Friday , 15th  June  1894. 


MEMBERS  PRESENT  : 

Mr.  John  Morley  in  the  Chair. 

Mr.  Brodrick. 

Mr.  Dillon. 

Mr.  Fuller. 

Mr.  Leese. 

Mr.  Macartney 
Mr.  M'Cartan. 

Mr.  Russell. 

Mr.  John  Cunningham , further  examined. 

[Adjourned  till  Tuesday  next,  at  Twelve  o’clock. 


Mr.  Sexton. 
Colonel  Waring. 
Mr.  Hayes  Fisher. 
Mr.  Clancy. 

Mr.  Wharton. 

Mr.  Carson. 


Tuesday,  19 th  June  1894. 


members  present  : 

Mr.  John  Morley  in  the  Chair. 

Mr.  T.  W.  Russell 
Colonel  Waring. 

Mr.  Brodrick. 

Mr.  Macartney. 

Mr.  M‘Cartan. 

Mr.  John  Cunningham,  further  examined. 

Mr.  Thomas  MacAfee,  examined. 

[Adjourned  till  Friday  next,  at  Twelve  o’clock. 


Mr.  Sexton. 

Mr.  Leese. 

Mr.  Fuller. 

Mr.  Dillon. 

Mr.  Hayes  Fisher 


Friday,  22 nd  June  1894. 

MEMBERS  PRESENT : 

Mr.  John  Morley  in  the  Chair. 

Mr.  T.  W.  Russell 
Mr.  Dillon. 

Mr.  Sexton. 

Mr  M'Cartan 

Mr.  Thomas  MacAfee,  further  examined. 

Mr.  Cornelius  O'Keeffe,  examined. 

[Adjourned  till  Tuesday  next,  at  Twelve  o’clock. 


Mr.  Brodrick. 

Mr,  Hayes  Fisher. 
Mr.  Macartney. 
Colonel  Waring. 
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Tuesday,  2 6th  June  1894. 


MEMBERS  PRESENT : 

Mr.  John  Morlet  in  the  Chair. 

Mr.  Leese. 

Mr.  Fuller. 

Mr.  M ‘Car tan. 

Mr.  Sexton. 

Mr.  T.  W.  Russell 

Mr.  Dillon.  I 

During  the  absence  of  the  Chairman,  Mr.  Leese  took  the  Chair. 

Mr.  Cornelius  O’Keeffe  further  examined. 

[Adjourned  till  Friday  next,  at  Twelve  o’clock. 


Friday,  2 9th  June  1894. 


MEMBERS  PRESENT : 

Mr.  John  Morley  in  the  Chair. 

Mr.  Leese.  I Mr.  Sexton. 

Mr.  Fuller. 

Mr.  Macartney. 

Colonel  Waring. 

Mr.  T.  W.  Russell. 

During  the  absence  of  the  Chairman,  Mr.  Leese  took  the  Chair. 

Mr.  Cornelius  O'Keeffe  further  examined. 

Room  cleared. 

The  Committee  deliberated. 

Motion  made,  and  Question  put,  That  the  Room  be  cleared. — (Mr.  Brodrick. ) — The  Committee 
divided  : 

Ayes,  4.  Noes, '4. 

Mr.  Brodrick.  Mr.  Dillon. 

Mr.  Fuller.  Mr.  M'Cartan. 

Mr.  Macartney.  Mr.  T.  W.  Russell. 

Colonel  Waring.  Mr.  Sexton. 

Whereupon  the  Chairman  (Mr.  Leese)  declared  himself  with  the  Ayes. 

Mr.  Laurence  Doyle  further  examined. 

[Adjourned  till  Tuesday  next,  at  Twelve  o’clock. 


Tuesday,  3rd  July  1894. 


MEMBERS  PRESENT  : 

Mr.  JonN  Morley  in  the  Chair. 

Mr.  Sexton. 

Mr.  M'Cartan. 

Mr.  Leese. 

Mr.  Clancy. 

Mr.  Dillon. 

Mr.  Brodrick. 

Mr-  Laurence  Doyle  further  examined. 

0.122.  e Mr. 


Mr.  Solicitor  General. 
Mr.  T.  W.  Russell. 
Mr.  Macartney. 
Colonel  Waring. 

Mr.  Carson. 

Mr.  Hayes  Fisher. 
Mr.  Fuller. 


Mr.  M'Cartan. 
Mr.  Dillon. 
Mr.  Brodrick. 


Colonel  Waring. 
Mr.  Kenny. 

Mr.  Brodrick. 

Mr.  Macartney. 
Mr.  Hayes  Fisher. 
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Mr.  Thomas  Roberts  examined. 

Room  cleared. 

The  Committee  deliberated. 

Motion  made,  and  Question,  That  the  division  taken  on  Friday  last  on  the  Motion  that  the 
l-oom  be  cleared  was  unnecessary,  inasmuch  as  any  Member  has  a right  to  claim  that  the  room  be 
cleared,— put,  and  agreed,  to.— (The  Chairman.) 

Motion  made,  and  Question  proposed,  That  the  Committee  do  meet  de  die  in  dienv,- unless  the 
Committee  otherwise  order.— (Mr.  Sexton.) 

Motion,  by  leave,  withdrawn. 

Motion  made,  and  Question  proposed,  That  the  Committee  do  meet  from  Eleven  to  Four  on 
Tuesdays  and  Fridays. — (Mr.  Brodrick.) 


Question  put.— The  Committee  divided  : 
Ayes,  5. 

Mr.  Brodrick. 

Mr.  Carson. 

Mr.  Hayes  Fisher. 

Mr.  Macartney. 

Colonel  Waring. 


Noes,  8. 

Mr.  Clancy. 

Mr.  Dillon. 

Mr.  Fuller. 

Mr.  Leese. 

Mr.  M'Cartan. 

Mr.  Solicitor  General. 
Mr.  T.  W.  Russell. 
Mr.  Sexton. 


Motion  made,  and  Question  proposed,  That  the  Committee  do  sit  on  Three  days  of  the  week.— 
(Mr.  Leese.) 

Question  put— The  Committee  divided  : 

Ayes,  10.  N°es,  3- 

Mr.  Clancy.  Mr-  Brodrick, 

Mr.  Dillon.  Mr-  Carson. 

Mr.  Hayes  Fisher.  Mr.  Macartney. 

Mr.  Fuller. 

Mr.  Leese. 

Mr.  M'Cartan. 

Mr.  Solicitor  General. 

Mr.  T.  W.  Russell. 

Mr.  Sexton. 

Colonel  Waring. 

Motion  made,  and  Question  proposed.  That  the  Committee  do  sit  on  Mondays,  Tuesdays,  and 
Fridays. — (Mr.  Leese.) 

Amendment  proposed,.  To  leave  out  the  word  “ Tuesdays,”  in  order  to  insert  the  word 
“Wednesdays.” — (Mr.  Carson.) 

Question, .put, .That  , the  word,  ‘f  .Tuesdays  ? stand  part  of  the  Question.— The  Committee 
divided : 


Noes,  4. 

Mr.  Carson. 

Mr.  Hayes  Fisher. 
Mr.  Macartney. 
Colonel  Waring. 


Ayes,  9. 

Mr.  Brodrick. 

Mr.  Clancy. 

Mr.  Dillon. 

Mr.  Fuller. 

Mr.  Leese. 

Mr.  M'Cartan. 

Mr.  Solicitor  General. 

Mr.  T.  W.  Russell. 

Mr.  Sexton. 

Main  Question, — put,  and  agreed  to. 

Eesohed,  That  the  Committee  do  sit  on  Mondays,  Tuesdays,  and  Fridays. 

[Adjourned  till  Friday  next,  at  Twelve  o’clock. 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


SELECT  COMMITTEE  ON  LAND  ACTS  (IRELAND). 


Friday,  Qth  July  1894. 


MEMBERS:  PRESENT  ! 

Mr.  John  Morley  in  the  Chair. 

Mr.  T.  W.  Russell 
Colonel  Waring. 

Mr.  Macartney. 

Mr.  Leese. 

Mr.  Sexton. 

Mr.  Thomas  Roberts  further  examined. 

Mr.  Edward  Greer  further  examined. 

[Adjourned  till  Monday  next,  at  Twelve  o’clock. 


Monday,  9th  July  1894. 


MEMBERS  PRESENT  : 

Mr.  John  Morley  in  the  Chair. 

1 Mr.  T.  W.  Russell. 

Mr.  Macartney.  Mr.  Brodrick. 

Mr.  Hayes  Fisher.  | Mr.  M‘Cartan. 

Mr.  Edward  Greer  further  examined. 

[Adjourned  till  To-morrow,  at  Twelve  o’clock. 


Mr.  Sexton. 


Mr.  M'Cartan. 

Mr.  Clancy. 

Mr.  Hayes  Fisher. 
Mr.  Brodrick. 

Mr.  Dillon. 


Tuesday,  10 th  July  1894. 


MEMBERS  PRESENT  : 


Mr.  John  Morley  in  the  Chair. 


Mr.  Sexton. 

Mr.  Solicitor  General. 
Mr.  Macartney. 

Mr.  T.  W.  Russell. 


Mr.  M'Cartan. 

Mr.  Hayes  Fisher. 
Mr.  Brodrick. 


During  the  absence  of  the  Chairman,  Mr.  Sexton  took  the  Chair. 

His  Honour  Judge  James  Johnson  Shaw  examined. 

[Adjourned  till  Friday  next,  at.  Twelve  o’clock. 


Friday,  \3th  July  1894. 


MEMBERS  PRESENT : 

Mr.  John  Morley  in  the  Chair. 


Mr.  Fuller. 

Mr.  T.  W.  Russell. 

Mr.  Sexton. 

Mr.  M'Cartan. 

Mr.  Dillon. 

Mr.  Edward  Heard,  examined. 


Mr.  Hayes  Fisher. 
Mr.  Carson. 

Mr.  Brodrick. 

Mr.  Macartney. 


[Adjourned  till  Monday  next,  at  Twelve  o’clock. 
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Monday,  Y^th  July  1894. 


MEMBERS  PRESENT: 


Mr.  John  Morlet  in  the  Chair. 


Mr.  T.  W.  Russell. 

Mr.  T.  M.  Healy. 

Mr.  M‘Cartan. 

Mr.  Sexton. 

Mr.  Hayes  Fisher. 

The  Hon.  Mr.  Justice  Edmund  T.  Bewley  examined. 


Mr.  Carson. 

Mr.  Macartney. 
Mr.  Brodrick. 
Mr.  Dillon. 

Mr.  W.  Kenny. 


The  Committee  deliberated. 


Motion  made,  and  Question  proposed,  “ That  the  Witness,  having  read  his  letter  to  Lord  Justice 
FitzGibbon,  be  requested  to  read  the  Lord  Justice’s  reply  in  lull” — (Mr.  T.  W.  Russell). — 
Question  put. — The  Committee  divided  : 


Ayes,  5. 

Mr.  Dillon. 

Mr.  T.  M.  Healy. 
Mr.  M‘ Car  tan. 

Mr.  T.  W.  Russell. 
Mr.  Sexton. 


Noes,  3. 

Mr.  Brodrick. 

Mr.  Hayes  Fisher. 
Mr.  Macartney. 


The  Hon.  Mr.  Justice  E.  T.  Bewley  further  examined. 

Letter  read  accordingly. 

[Adjourned  till  To-morrow,  at  Twelve  o’clock. 


Tuesday,  1 7th  July  1894. 


MEMBERS  PRESENT  : 

Mr.  John  Morley  in  the  Chair. 


Mr.  Solicitor  General. 

Mr.  T.  W.  Russell. 

Mr.  T.  M.  Healy. 

Mr.  Sexton. 

Mr.  M'Cartan. 

Mr.  Kenny. 

Mr.  Macartney. 

The  Committee  deliberated. 

The  Hon.  Mr.  Justice  Bewley  further  examined. 

[Adjourned  till  Friday  next,  at  Twelve  o’clock. 


Mr.  Brodrick. 

Mr.  Clancy. 

Mr.  Dillon. 

Mr.  Fuller. 

Mr.  Hayes  Fisher. 
Mr.  Carson. 


Friday,  20 th  July  1894. 


MEMBERS  PRESENT: 


Mr.  John  Morley  in  the  Chair. 


Mr.  Leese. 

Mr.  T.  W.  Russell. 
Mr.  Kenny. 

Mr.  Macartney. 

Mr.  Clancy. 

Mr.  Sexton. 

Mr.  Dillon. 


Mr.  M'Cartan. 

Mr.  T.  M.  Healy. 
Colonel  Waring. 

Mr.  Fuller. 

Mr.  Hayes  Fisher. 
Mr.  Solicitor  General. 


During  the  absence  of  the  Chairman,  Mr.  Solictor  General  took  the  Chair. 

The  Hon.  Mr.  Justice  Bewley  further  examined. 

The  Committee  deliberated. 

[Adjourned  till  Monday  next,  at  Twelve'o’clock. 
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Monday , 23rd  July  1894. 


MEMBERS  PRESENT : 

Mr.  John  Morley  in  the  Chair. 

Mr.  T.  W.  Kussell 
Mr.  Carson. 

Mr.  VV.  Kenny. 

Mr.  Clancy. 

Mr.  M‘ Car  tan. 

Mr.  Dillon. 

Mr.  Sexton. 

Mr.  T.  M.  Healy. 

During  the  absence  of  the  Chairman,  Mr.  Leese  took  the  Chair. 

The  Hon.  Mr.  Justice  Beivley  further  examined. 

The  Committee  deliberated. 

[Adjourned  till  To-morrow,  at  Twelve  o’clock. 


Mr.  Hayes  Fisher. 
Mr.  Fuller. 

Mr.  Brodrick. 

Mr.  Leese. 

Colonel  Waring. 

Mr.  Macartney. 

Mi’.  Solicitor  General. 


Tuesday,  2 4th  July  1894. 


MEMBERS  PRESENT: 

Mr.  John  Morley  in  the  Chair. 

Mr.  T.  W.  Russell 

Mr.  Macartney. 

Mr.  W.  Kenny. 

Mr.  Brodrick. 

Colonel  Waring. 

Mr.  Clancy. 

The  Hon.  Mr.  Justice  Bewley  further  examined. 

The  Committee  deliberated. 

Motion  made,  and  Question,  “ That  the  Notes  of  Proceedings  in  Court  of  any  case  with  refer- 
ence to  which  any  Witness  has  been  examined  may,  on  the  application  of  any  Member,  be  inserted, 
in  the  Appendix” — (Mr.  Carson), — put,  and  agreed  to. 

Motion  made,  and  Question  proposed,  “ That  the  Committee  is  now  in  a position  to  proceed 
with  the  consideration  of  their  Report  upon  the  Principles  and  Practice  of  the  Irish  Land  Com- 
missioners and  County  Court  Judges  in  ca>  rying  out  the  Fair  Rent  and  Free  Sale  provisions  of  the 
several  Land  Acts  referred  to  in  the  reference,  and  to  suggest  improvements  as  to  Law  and  Practice” — 
(Mr.  T.  IV.  Russell). 

Amendment  proposed,  to  leave  out  from  the  word  “ That  ” to  the  end  of  the  Question,  and  add 
the  following  words  “ Having  regard  to  the  terms  of  reference,  it  would  be  unfair  and  unsatisfactory 
that  the  Committee  should  report  until  it  hears  the  evidence  of  non-official  witnesses,  and  also  of 
those  witnesses  whose  evidence  has  not  been  concluded” — (Mr.  W.  Kenny). — Question,  That  the 
words  proposed  to  be  left  out  stand  part  of  the  Question, — put,  and  negatived. 

Question  put.  That  the  proposed  words  be  there  added. — The  Committee  divided  : 

Ayes,  6 ! Noes,  6. 

Mr.  Brodrick.  Mr.  Clancy. 

Mr.  Carson.  Mr.  Dillon. 

Mr.  Hayes  Fisher.  Mr.  T.  M.  Healy. 

Mr.  W.  Kenny.  Mr.  M'Cartan. 

Mr.  Macartney.  Mr.  T.  W.  Russell. 

Colonel  Waring.  ! Mr.  Sexton. 

Whereupon  the  Chairman  declared  himself  with  the  Noes. 

Another  Amendment  proposed,  after  the  word  “ That,”  to  add  the  following  words  : — “ Aftei 
0.122.  e 3 taking 


Mr.  M‘Cartan. 

Mr.  T.  M.  Healy. 
Mr.  Sexton. 

Mr.  Dillon. 

Mr.  Carson. 

Mr.  Hayes  Fisher. 
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taking  such  evidence  as  may  be  tendered  in  further  sittings  of  the  Committee,  not  exceeding  three 
in  number,  the  Committee  will  proceed  to  consider  their  Report  — v Mr.  Sexton).  — (Question  put,  I hat 
those  words  be  there  added. — The  Committee  divided: 


Ayes,  6. 

Mr.  Clancy. 

Mr.  Dillon. 

Mr.  T.  M.  Healy. 
Mr.  M‘Cartan. 

Mr.  T.  W.  Russell. 
Mr.  Sexton. 


Noes,  6. 

Mr.  Brodrick. 

Mr.  Carson. 

Mr.  Hayes  Fisher. 
Mr.  W.  Kenny. 
Mr.  Macartney. 
Colonel  Waring. 


Whereupon  the  Chairman  declared  himself  with  the  Ayes. 

Main  Question  put,  “ That  after  taking  such  evidence  as  may  be  tendered  in  further  sittings 
of  the  Committee,  not  exceeding  three  in  number,  the  Committee  will  proceed  to  consider  their 
Report.” — The  Committee  divided  : 


Ayes,  6. 

Mr.  Clancy. 

Mr.  Dillon. 

Mr.  T.  M.  Healy. 
Mr.  M‘Cartan. 

Mr.  T.  W.  Russell. 
Mr.  Sexton. 


Noes,  6. 

Mr.  Brodrick. 

M r.  Carson. 

Mr.  Hayes  Fisher. 
Mr.  W.  Kenny. 
Mr.  Macartney. 
Colonel  Waring. 


Whereupon  the  Chairman  declared  himself  with  the  Ayes. 

[Adjourned  till  Friday  next,  at  Twelve  o’clock. 


Friday , 2 7th  July  1894. 


MEMBERS  PRESENT  : 


Mr.  John  Morley  in  the  Chair. 


Mr.  T.  W.  Russell. 
Mr.  Sexton. 

Mr.  T.  M.  Healy. 
Mr.  M‘Cartan. 

Mr.  Fuller. 

Mr.  Leese. 

Mr.  Brodrick. 


Colonel  Waring. 

Mr.  Macartney. 

Mr.  W.  Kenny. 

Mr.  Clancy. 

Mr.  Hayes  Fisher. 
Mr.  Dillon. 

Mr.  Solicitor  General. 


During  the  absence  of  the  Chairman,  Mi'.  Leese  took  the  Chair. 


The  Committee  deliberated. 


Correspondence  between  Mi'.  fV.  t . Bailey  and  Lord  Justice  FitzQibbon  put  in  by  the  Chair- 
man, and  read. 

Motion  made,  and  Question  put,  “ That  a letter  from  His  Honour  Judge  Shaw,  supplementing 
his  evidence  given  to  the  Committee,  should  be  put  on  the  Notes  — (Mr.  T.  M.  Healy).  — The  Com- 
mittee divided : 

Ayes,  5. 

Mr.  Brodrick. 

Mr.  T.  M.  Healy. 

Mr.  W.  Kenny. 

Mr.  Macartney. 

Colonel  W aring. 

His  Honour  Judge  John  Neliyan  examined. 

[Adjourned  till  Monday  next,  at  Twelve  o’clock. 


iNoes,  o. 

Mr.  Clancy. 

Mr.  Fuller. 

Mr.  Leese. 

Mr.  M‘Cartan. 

Mr.  T.  W.  Russell. 
Mv.  Sexton. 
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Monday , 30th  July  1894. 


MEMBERS  PRESENT  : 


Mr.  John  Morley  in  the  Chair. 


Mr.  Sexton. 

Mr.  Brodrick. 

Mr.  T.  W.  Russell. 
Mr.  W.  Kenny. 
Mr.  Dillon. 

Mr.  Macartney. 


Mr.  Leese. 

Mr.  Hayes  Fisher. 
Mr.  T.  M.  Healy. 
Colonel  Waring. 
Mr.  Fuller. 


During  the  absence  of  the  Chairman,  Mr.  Leese  took  the  Chair. 


The  Committee  deliberated. 

A further  letter  from  Mr.  W.  F.  Bailey  put  in  byi  the  Chairman. 

Mr.  Toler  R.  Garvey  examined. 

[Adjourned  till  To-morrow,  at  Twelve  o’clock. 


Tuesday,  3\st  July  1894. 


members  present : 

Mr.  John  Morley  in  the  Chair. 

Mr.  Carson. 

Mr.  Brodrick. 

Mr.  Hayes  Fisher 
Mr.  Macartney. 

Mr.  W.  Kenny. 

Colonel  Waring. 

Mr.  T.  Wi  Russell 

During  . the  absence  of  the  Chairman,  Mr.  T.  W,i  Russell  took  . the  Chair. 

Mr.  Toler  R.  Garvey  further-examined: 

Mr.  William  A.  Barnes  examined. 

Mr.  E.  de  L.  Willis'  examined. 

Mr.  William  Roehfort  was;  examined. 

The  Committee  deliberated. 

Motion  made,  and  Question  put,  “ That  the  Committee  do  meet  on  Tuesday,  14th  August,  to 
consider  their  Report  ” — (Mr.  Sexton ). 

The  Committee  divided : 

Ayes,  7 
Mr.  Clancy. 

Mr.  Sexton. 

Mr.  Dillon. 

Mr.  Fuller. 

Mr.  Healy. 

Mr.  Leese. 

Mr.  Russell.  I 

[Adjourned  till  Tuesday,  14th  August,  at  Twelve  o’clock. 


Noes,  6. 

Mr.  Brodrick. 

Mr.  Carson. 

Mr.  Hayes  Fisher. 
Mr.  W.  Kenny. 
Mr.  Macartney. 
Colonel  Waring. 


Mr.  Clancy. 

Mr.  Sexton. 

Mr.  Dillon. 

Mr.  Fuller. 

Mr.  Leese. 

Mr.  T.  M.  Healy. 
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Tuesday,  14 th  August  1894. 


MEMBERS  PRESENT : 


Mr.  John  Morley  in  the  Chair. 


Mr.  T.  W.  Russell. 
Mr.  Dillon. 

Mr.  Sexton. 

Mr.  Solicitor  General. 
Mr.  Leese. 

Mr.  Fuller. 

Mr.  T.  M.  Healy. 


Mr.  Brodrick. 

Mr.  Carson. 
Colonel  Waring. 
Mr.  Macartney. 
Mr.  Kenny. 

Mr.  Hayes  Fisher. 
Mr.  Clancy. 


DRAFT  REPORT,  proposed  by  the  Chairman,  read  the  first  time,  as  follows: — 

“ 1.  No  Select  Committee  of  this  House  has  previously  inquired  into  the  working  of  the  Irish 
Land  Acts.  A Committee  of  the  House  of  Lords  in  1883  met  to  consider  the  working  of  the  Land 
Act  of  1881,  and  a Royal  Commission  was  appointed  in  1887  to  examine  into  the  Irish  Land  system, 
and  much  evidence  was  taken  by  both  bodies.  Your  Committee,  however,  sat  under  more  narrow 
terms  of  reference,  arid  accordingly  devoted  its  entire  time,  except  the  last  three  sittings,  to  hearing 
purely  official  witnesses.  At  the  last  three  sittings  certain  evidence  was  received  on  behalf  of  the 
Irish  landlords,  but,  with  this  exception,  no  Other  than  official  evidence  has  been  taken.  No  witness 
on  behalf  of  the  tenants  was  therefore  heard,  as  your  Committee  considered  it  expedient,  instead  of 
investigating  allegations  of  individual  grievance,  whether  on  the  part  of  tenants  or  owners,  to  obtain 
a general  view  of  the  decisions  and  procedure  from  the  examination  of  the  Judges  and  officials  who 
administer  the  Irish  Land  Code.  A small -group  of  witnesses  on  either  side  could  not  have 
materially  widened  the  basis  for  trustworthy  conclusions.  To  have  gone  beyond  a small  group 
would  have  been  to  involve  your  Committee  in  an  inquiry  hardly  less  in  scope  and  magnitude  than 
the  Devon,  the  Cowper,  or  the  Bessborough  Commissions,  and  could  have  added  little  new  light  to 
the  testimony  of  those  who  are  concerned  in  giving  to  the  administration  of  the  Land  Code  the 
operative  form  upon  which  the  Committee  was  appointed  to  report. 

“ 2.  Land  tenure  in  Ireland  rests  upon  four  principal  Acts,  those  of  1860,  1870, 188  J,  and  1887. 
With  the  Act  of  1860  your  Committee  was  not  concerned.  It  regulates  the  relation  of  landlord 
and  tenant  on  the  basis  of  contract,  and  cannot  be  said  to  invest  the  status  of  the  tenant  with  any 
legal  privileges. 

“3.  The  Act  of  1870,  broadly  speaking,  seeks  to  protect  the  tenant’s  interest  in  Ulster  by 
legalising  the  Ulster  customs,  and  elsewhere  in  Ireland  by  enabling  the  tenant  (except  in  certain 
excluded  cases),  if  evicted  capriciously,  to  sue  his  landlord  for  compensation  for  disturbance 
according  to  a certain  statutory  scale  limited  in  amount,  and,  on  quitting  his  holding,  whether 
voluntarily  or  as  the  result  of  eviction,  to  sue  for  the  unexhausted  value  of  certain  limited  classes 
of  improvements.  This  Act  is  no  longer  much  resorted  to  since  the  passing  of  the  Land  Act  of 
1881,  which  gave  durability  of  tenure  to  the  tenant  so  long  as  his  rent  is  paid,  and  enabled  him  to 
apply  to  the  Court  to  fix  his  rent  every  15  years.  The  Act  of  1870,  by  its  terms,  powerfully 
affects  the  Act  of  1881,  because  its  definitions  are  incorporated  therein,  and  the  far-reaching 
decision  of  Adams  v.  Dunseath  turned  on  this  incorporation  of  definition.  The  Act  of  1870 
included  in  its  general  scope  all  holdings  of  an  agricultural  or  pastoral  character,  but  the  clause  in 
it  which  did  most  to  protect  the  tenant’s  tenure,  namely,  that  granting  compensation  for  disturbance 
in  the  case  of  capricious  eviction,  was  much  more  limited  in  its  scope,  there  being  a series  ofj 
exclusions  from  it  whereby  certain  classes  of  holdings,  such  as  town  parks,  demesne  lands,  grazing 
lettings,  and  others  which  will  be  afterwards  more  fully  referred  to,  were  excepted  from  its 
provisions.  These  exclusions  were  re-enacted  as  regards  the  tenure  clauses  of  the  Act  of  1881, 
and  the  time  of  your  Committee  was  largely  occupied  in  considering  the  effect  of  the  decisions  of 
the  Courts  on  these  exclusions  as  well  as  on  the  question  of  tenants’  improvements.  Before 
discussing,  however,  these  importarit  subjects,  it  will  be  convenient  to  survey  the  course  of  adminis- 
tration and  procedure. 


Fair  Rent  Provisions  : Extent  of  Operations. 

“ 4.  The  number  of  agricultural  holdings  in  Ireland  was  stated  in  the  census  of  1891  to  be 
486,865.  The  total  number  of  holdings  in  Ireland,  extracted  from  the  agricultural  statistics,  was 
set  down  in  a recent  Parliamentary  Paper  (No.  260  of  1891)  at  552,349.  Either  of  these  totals 
■would,  no  doubt,  include  some  30,000  holdings  purchased  by  the  occupying  tenants  under  the 
provisions  of  the  several  statutes  passed  from  1869  to  1891. 

5.  The  total  number  of  fair-rent  applications  disposed  of  by  the  Land  Commission  from  the 
passing  of  the  Act  of  1881  to  the  31st  of  March  last  was  354,890.  The  number  of  these  cases 
“ struck  out,”  “ withdrawn,”  or  “ dismissed,”  was  60,236,  of  which  were  dismissed  for  various 
causes,  but  usually  because  the  applicant  was  held  to  be  without  the  requisite  legal  status,  or  the 
holding  was  declared  to  be  excluded  from  the  operation  of  the  provisions  relating  to  fair  rent. 

The 
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The  remainder  of  the  60,236  cases  ‘ struck  out,’  ‘ withdrawn,’  or  ‘ dismissed,’  were  either  struck 
out  or  withdrawn.  In  the  former  class  of  cases  the  applicant  did  not  appear  when  the  case  was 
called  ; in  the  latter  he  intimated  that  he  would  not  proceed. 

“6.  Deducting  the  60,236  cases  ‘struck  out,’  ‘withdrawn,’  or  ‘dismissed’  from  the  gross 
total  of  applications,  354,890,  we  find  the  total  number  of  fair  rents  fixed  to  be  294,654.  Of 
these,  157,178  were  fixed  by  the  Land  Commission  Courts,  15,537  by  the  County  Courts,  121,902 
by  agreements  between  the  landlord  and  the  tenant  lodged  with  the  Land  Commission  or  the 
County  Courts,  and  only  37  by  arbitration  under  Section  40  of  the  Act  of  1881. 

“ 7.  It  is  worthy  of  notice  that  in  these  37  cases  in  which  rents  have  been  fixed  by  arbitration, 
the  average  reduction  was  27 '7  per  cent.,  or  one-third  higher  than  the  average  reduction  on  the 
total  rental  dealt  with  by  the  Courts,  and  by  agreements,  which  was  20'3  per  cent.  But  the  fact 
that  arbitration  has  been  resorted  to  in  only  37  cases,  not  one  of  which  occurred  within  the  last  five 
years,  proves  that  Section  40  of  the  Act  has  been  practically  inoperative. 

“ 8.  In  this  connection  it  may  also  be  observed  that,  under  Section  10  of  the  Act,  only  133 
judicial  leases  have  been  executed;  and,  under  Sections  11  and  12,  no  more  than  36  fixed  tenancies 
have  been  created. 

“ 9.  It  is  suggested  that  many  of  the  53,000  cases  ‘ struck  out’  or  ‘ withdrawn  ’ may  have  been 
dealt  with  subsequently  on  fresh  originating  notices  or  by  agreements  out  of  Court.  This  seems 
to  be  scarcely  more  than  a speculative  opinion. 

“ 10.  Of  the  cases,  157,178  in  number,  in  which  fair  rents  have  been  fixed  by  the  Land 
Commission,  4,129  were  fixed  on  consent  directly  by  the  Chief  Commission,  and  of  these  363  were 
yearly  tenancies,  2,367  leasehold  tenancies,  8 under  the  Redemption  of  Rent  Act,  1891,  and  1,391 
in  which  rents  were  fixed  on  the  reports  of  valuers  appointed  on  the  application  of  the  parties. 
The  number  of  rents  fixed  by  Assistant  Commissioners  was  153,049,  of  which  132,111  were 
yearly  tenancies,  20,639  leasehold  tenancies,  and  299  Redemption  of  Rent  Act  cases. 

“ 11.  The  average  reductions  granted  were  as  follows:  On  reports  of  valuers,  1 9*9  per  cent, 
by  Chief  Commission  and  Sub-Commission  taken  together;  for  yearly  tenancies,  21-2  per  cent.; 
for  leasehold  tenancies,  24-7  per  cent.,  and  in  cases  under  the  Redemption  of  Rent  Act,  1891, 
25  per  cent. 

“12.  The  number  of  originating  notices  lodged  with  the  County  Courts  was  34,453;  but, 
under  the  power  given  by  Section  37,  Sub-section  4,  of  the  Act  of  1881,  authorising  the  Land 
Commission,  on  the  application  of  any  party  to  proceedings  in  the  County  Courts,  to  the  transfer 
of  such  proceedings  from  the  County  Court  to  the  Land  Commission,  no  fewer  than  10,374  of  the 
34,453  cases  initiated  in  the  County  Coui-ts  were  transferred  to  the  Sub-Commissions,  the 
originating  notice  being  usually  lodged  by  the  tenant.  The  application  to  transfer  the  proceedings 
was  usually  made  by  the  landlord. 

“ 13.  The  transfer  to  the  Sub-Commission  of  10,374  out  of  the  34,453  originating  notices 
lodged  with  the  County  Courts,  left  24,079  cases  to  be  disposed  of  by  those  tribunals.  OE  the  total, 
rents  were  fixed  in  15,537  cases ; 13,585  being  yearly  tenancies  and  1,952  leasehold  tenancies. 
The  average  reduction  of  rent  for  the  yearly  tenancies,  was  23  4,  or  2-2  more  than  the  corresponding 
reduction  (21-2)  given  by  the  Land  Commission  Courts.  The  average  reduction  for  leasehold  tenancies 
was  27'7,  being  3 per  cent-  more  than  the  corresponding  reduction  (24-7)  in  the  Courts  of  the  Land 
Commission.  Appeals  to  the  Land  Commission  against  the  decisions  of  the  County  Courts  were 
lodged  in  4,097  of  the  15,537  cases;  and  of  these  1,515  were  withdrawn,  and  2,192  have  been  heard. 
The  result  was  an  average  increase  by  3-l  per  cent,  of  the  rents  as  fixed  by  the  judgments  of  the 
County  Courts. 

“ 14.  Deducting  from  24,079  cases  left  to  be  disposed  of  by  the  County  Courts,  15,537  in  which 
rents  were  fixed  by  these  tribunals,  there  remains  to  be  accounted  for  8,542  cases. 

“15.  Of  these,  3,413  are  said  to  have  been  ‘dismissed,’  ‘struck  out,’  or  ‘ withdrawn,’ leaving 
undisposed  of  5,129. 

“ 16.  Of  the  cases,  121,902  in  number,  in  which  rents-  were  fixed  by  agreements  between 
landlords  and  tenants,  114,724  were  fixed  by  agreements  lodged  with  the  Land  Commission,  and 
7,178  by  agreements  lodged  with  the  County  Courts.  The  particulars  of  these  agreements  supplied 
in  the  annual  reports  of  the  Land  Commission  do  not  distinguish,  as  in  the  case  of  rents  fixed  by 
the  Courts,  between  yearly  and  other  tenancies. 

“ 17.  It  is  shown,  however,  that  the  average  reduction  in  the  former  rents  made  by  agreements 
lodged  with  the  Land  Commission  has  been  17-7,  as  against  21 -2  for  yearly  tenancies,  24-7  for 
leasehold  tenancies,  and  25-0  under  the  Redemption  of  Rent  Act,  in  cases  decided  by  the  Chief 
Commission  and  Sub- Commissions,  and  19*9  in  cases  in  which  rents  were  fixed  on  the  reports  of 
valuers  appointed  upon  the  application  of  the  parties.  The  average  reduction  made  by  agreements 
lodged  with  the  County  Courts  was  17-2,  as  compared  with  23-4  for  yearly  tenancies,  and  27 -7  for 
leasehold  tenancies  in  cases  heard  and  determined  by  the  County  Courts. 

“ 18.  There  is  to  be  observed  a still  more  remarkable  difference  between  the  reductions  made 
in  rents  fixed  by  agreement  and  those  settled  by  arbitration.  As  we  have  noted,  the  average 
reduction  made  by  agreements  lodged  with  the  Land  Commission  was  17*7,  and  with  the  County 
Courts  l7-2,  but  the  average  reduction  was  no  less  than  27-7  in  cases  of  rents  determined  by 
arbitration.  By  far  the  greater  number  of  the  121,902  agreements  were  made  between  1881  and 
1885,  when  the  reductions  in  the  Courts  were  made  smaller  than  in  subsequent  years  and  down  to 
the  present  time.  The  agreements  lodged  in  the  year  to  August  1882  were  12,475  ; to  August 
0.122.  f 1883, 
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1883,  36,005  ; , to  August  1884,  24,094  ; and  to  August  1885,  11,656  ;■  making  for  the  first  foul- 
vears  a total  of  84,230,  or- more  than  two-thirds  of  the  whole  number  of  agreements. 

“ 19.  The  general  effect  of  the  evidence  given  before  your  Committee  as  to  the  course  of  prices  and 
the  cost  of  production  sustains  the- conclusion  that  the  rents  fixed  by  the  Courts  between  ‘188  l and 
1885  have  been,  since  1886,  and  are  at  the  present  time,  materially  excessive.  This  observation  is 
applicable  in  a more  extreme  degree  to  the  agreements  made  before  1 886,  because  the  reductions 
secured  by  them  were  much  more  limited  in  amount,  as  we  have  already  shown,  than  those  obtained 
within  the  same  period  from  the  Courts. 

“ 20.  Your  Committee  beg  to  direct  attention  to  a Paper  (Appendix  No.  7,  Table  Y.)  handed 
in  by  Mr.  W.  F.  Bailey,  Legal  Assistant  Land  Commissioner.  It  furnishes  examples  of  50  cases  in  his  1 
district  in  which  agreements  had  been  made  between  landlords  and  tenants,  within  the  period  from 
1882  to  1 887,  but  the  agreements  not  having  been  filed,  as  required  by  rule,  wei’e  not  binding 
between  the  parties,  and  the  tenants  came  into  Court  to  have  fair  rents  fixed  in  1893  and. 1894;  . 
'I)he,  result  demands  particular  attention. , Tfhe  old  rents  in  the  50  cases  had  amounted,  to;  790/. 
The  reductions  made  by  agreement  amounted  to  142/.,  leaving  the  rents  as  agreed  upon  648/., 
When  the  tenants  came  into  Court  the  648/.  was  further  reduced  by  168/.,  bringing  down  the 
judicial  rents  to  480/.  Thus,  after  an  average  reduction  of  19  per  cent,  had  been  made  by  the 
agreements,  a further  reduction  of  20  per  cent,  was  ordered-  by  the  Court.  It  was  only  owing  to 
the  omission  to  file  these  agreements  that  the  Court  was  able  to  intervene. 

“ 21.  The  decisions  of  Sub-Commissions  in  fair  rent  cases  are  subject  to  re-hearing  by  the  Land 
Commission  ujmn  the  application  of  either  of  the  parties;  and  in  like  manner  an  appeal  may  be 
taken  to  the  Land  Commission  from  a fair  rent  decision  of  a County  Court.  The  rents  fixed  by  the 
Sub-Commissicns  to  the  31st  of  March  last  were  153,049;  the  applications  for  re-hearing  numbered 
38,524,  of  which  17,784  were  withdrawn,  and  19,655  have  been  heard  by  the  Land  Commission;1  As 
already  noted,  the  decisions  of  the  County  Courts  were  15,537 ; the  appeals,  4,097  ; the  appeals 
withdrawn,  1,515;  and  the  appeals  heard,  2,192. 

“22.  Thus  it  will  be  seen  that  168,586  cases  were  decided  by  the  subordinate  Courts : the 
appeals  and  applications  for  re-hearings  were  42,621  ; and  of  these  19,299,  or  nearly  one-half,  were 
withdrawn,  and  2 1 ,847  went  to  judgment. 

“23.  The  rents  fixed  by  the  Sub-Commissions  in  the  19,655  cases  subjected  to  re-hearing 
amounted  to  431,398/. ; the  net  result  of  the  re-hearings  was  to  increase  this  amount  by  L282/.  or 
only  02  per  cent.  In  the  2,192  cases  brought  up  from  the  County  Courts,' the  rents  fixed  by  those 
Courts  amounted  to  35,473/. ; this  amount  was  increased  on  appeal  by  1,101/.,  or  3T  per  cent.  The 
gross  amount  of  rental  dealt  with  by  re-hearing  or  appeal  was  not  affected,  it  will  be  observed*  to- 
any  material  extent.  In  a number  of  cases,  relatively  minute,  substantial  increases  or  reductions 
were  made,  but  the  general  result  has  been  to  confirm  the  rent  as  fixed  by  the  Court  below,  to  add  a 
small  percentage  to  that  rent,  or  to  subtract  a small  percentage  from  it-.- 

“ 24.  The  system  of  re-hearing  on  all  questions  of  value  deters  many  tenants,  in  our  opinion, 
from  making  application  to  have  fair  rents  fixed  at  all ; it  entails  grievous  delays  ; it  protracts  uncer- 
tainty ; it  imposes  heavy  costs,  oppressive  to  a humble  class  of  suitors  ; it  necessitates  expenditure 
out  of  all  proportion  to  the  practical  result.  The  21,847  re-hearings  and  appeals,  the  effect  of  which 
was  to  add  but  2,383/.  to  467,141/.  of  rental,  as  fixed  by  the  Courts  below,  must  have  cost  the  parties 
at  least  a quarter  of  a million  sterling,  and  this  vast  expenditure  was  incurred,  in  the  case  of  nine- 
tenths  of  the  appeals  (those  from  the  Sub-Commissions),  in  order  to  subject  the  decision  of  a Court, 
two  of  the  three  members  of  which  are  agricultural  experts,  who  themselves  inspect  the  holding, 
to  be  reviewed  by  another  Court,  no  member  of  which  inspects  the  holding,  . and  no  member  of  which 
need  be  an  agricultural  expert,  although  the  question  to  Be  determined  is  one  of  the  value  of  land. 

“ 25.  Your  Committee  would  recommend  that,  in  any  case  in  which  the  parties  so  desire,  a 
holding  might  be  inspected  by  one  o^  two  valuers  in  advance  of  the  hearing  of  the  case  by  the 
Sub-Commission.  If  this  valuatibn  be  accepted  by  the  parties,  it  should  be  fixed  as  the  fair  rent  for 
the  Statutory  term.  If  either  party  declines  to  accept  the  valuation,  the  case  would  then  be  heard 
by  the  Sub-Commission  in  the  ordinary  course,  and  in  this  event  such  hearing  would  serve -as  an 
appeal.  But  your  Committee  are  Of  opinion,  upon  the  facts  before  them,  that  where  the 
Judgment  of  a Sub-Commission  on  a question  of  value  is  unanimous,  there  should,  be  no  rerhearing  ; 
nor  in  case  of  dissent,  unless  it  affects  the  question  of  value  to  the  extent  of  at  least  15  per 
cent,  of  the  rent  as  fixed  by  the  Court. 

“ Exclusions. 

Exclusions.  26.  Important  evidence  was  taken  on  the  number  of  the  exclusions  from  the  benefits  of  the 

Land  Act ; that  is  to  say,  of  the  large  classes  of  holdings  upon  which  a fair  rent  cannot  be  fixed. 
Some  of  these  exclusions  are  due  to  direct  statutory  provision  ; others  are  deduced  by  judicial  inter- 
pretation and  decision. 

Appendix.  “ 27;  A table  was  handed  in  by  Mr.  W.  F.  Bailey  giving  a list  of  these  exclusions*  and  the 

No.  3,  Tadioi,  reference  to  the  section  of  the  Statute,  or  to  the  legal  decision,  under  which  each  class  of  cases  is 
shut  out  from  the  benefit  of  the  Act. 

“ 28. , The  subject  of  the  exclusions  from  the  Acts  falls  under  .four  .main,  heads  : — Holdings 
expressly  excluded,  as  town- parks,  demesne  lands,  pasture  lettings,  &c.,  &c. ; those  which  are 
excluded  by  reason  of  sub-letting,  a bar  which  is  sometimes  got  rid  of  where  the  sub-tenant  agrees 

to 
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to  surrender;  holdings  excluded  because  they  are  held  under  lettings  made  by  limited  owners  ; and 
lastly,  ‘ future’  tenancies,  which  may  be  held  either  by  men  who  in  1881  were  ‘ present  ’tenants, 
which  have  since  been  broken  by  judgments  in  ejectment,  or  may  represent  lettings  made  since  the 
Land  Act  of  1881  was  passed.  All  lettings  after  that  date  are  ‘ future’  tenancies,  except  lettings 
made  before  1st  January  1883  to  persons  who  were  tenants  when  the  Act  of  1881  came  into 
operation. 

“ 29.  When  it  is  remembered  that  since  the  passing  of  the  Land  Act  of  1881  there  have  been 
over  33,000  evictions  or  notices  terminating  the  tenancy,  it  will  be  seen  how  large  is  the  number  of 
‘ future  ’ tenancies  now  called  into  existence.  Moreover,  where  tenants  hold  under,  a middleman 
whose  interest,  is  determined  by  ejectment  for  non-payment  of  rent  in  consequence  of  his  iailure  to 
pay  the  head-rent,  this  has  been  held  to  determine  the  tenure  of  all  the  occupying  tenants,  though 
the  ejectment  arises  through  no  fault  of  theirs,  and  under  a reletting  to  them  by.  the  head  landlord 
they  would  all  become  ‘future’  tenants.  This  is  a serious  defect  in  the  law,  and  is  the  more  striking 
in  view  of  the  fact  that  if  the  middleman’s  interest  determines  in  the  natural  way  by  efflux  of  . time, 
the  occupying  tenants  are  protected  by  the  express  terms  of  the  Act  of  1881,  and  all  are  in  such 
case,  made  tenants  of  the  head  landlord,  enjoying  the  same  tenure  as  under  the  middleman. 

“30.  The  exclusions  in  Section  58  of  the  Act,  1881,  are  taken  (with  the  unimportant  addition  Definitions, 
of  glebe  lands)  from  the  Act  of  1870,  but  several  of  the  decisions  on  that  Act  have  not  been 
followed  since  1881,  with  the  result  that  many  holdings  are  now  excluded,  which,  if  the  law  had 
remained  as  it  stood  when  the  Act  of  1881  was  passed,  would  be  entitled  to  the  benefit  of  that 
measure.  Indeed,  the  latest  text  writers  on  the  Irish  Land  Code  (Cherry  and  Wakely,  pages  169, 

170),  speaking  of  the  decisions  on  the  definitions  in  the  Act  of  1870,  say,  ‘ Many  are  of  Jittle  value, 

‘ as  they  have  been  practically  over-ruled  by  the  decisions  of  Courts  of  superior  authority  under 
‘ the  Act  of  1881.’  Yet  the  definitions  in  the  Act  of  1870  tally  substantially  with  those  in  the 
Act  of  1881. 

“ 31.  The  definition  of  town  parks  in  Section  15  of  the  Act  of  1870,  and  Section  58  of  the  Act  Town  parks, 
of  1881,  excludes  « any  holding  ordinarily  termed  town  parks,  adjoining  or  near  to  any  city  or  town, 

‘ which  bears  an  increased  value  as  accommodation  land  over  and  above  the  ordinary  letting; value  of 
‘ land  occupied  as  a .farm,  and  is  (“shall  be ” in  the  Act  of  1870)  in  the  . occupation  of  a person 
‘ living  in  such  city  or  town,  or  the  suburbs  thereof,  and  pursuing  therein  a trade  or  business  other 
‘ than  that  of  a farmer.’  So  microscopic  is  the  nicety  of  judicial  interpretation,.  that  on  the 
difference  between  ‘ shall  be  in. the  occupation  of  a person  living  in  such  city  or  town,  m the  Act  ot 
1870,  and ‘win  the  occupation,’  in  the  Act  of  1881,  it  was  held  under  the  former  Act  where 
the  tenant  ceased  to  reside  in  the  town  that  the  land  ceased  to  be  town  parks  (Talbot  v.  Drapes, 

(5  I L T.  R.,  143),  whereas  the  contrary  decision  was  arrived  at  under  the  Act  of  1881  (JNelson  v. 

Headfort,  18  L.  R.  I.  407).  The  Act  of  1887  has  now  declared  the  law  in  accordance  with  the 
latter  decision. 

“ 32.  But  it  is  on  the  question  of  the  size  of  * city  or  town’  that  the  fluctuation  of  decision  lias 
been  most  embarrassing.  For  instance,  it  was  held  under  the  Act  of  1870  that  Portglenone,  with 
a population  of  800,  and  Newmarket,  with  a population  of  765,  were  not  large  enough  to  be  ‘towns, 
and,  therefore,  could  not  have  town  parks.  Following  these  decisions,  the  Land  Commission  rathe 
earlier  administration  of  the  Act  of  1881,  held  that  Borrisokane  and  Kircubbin,  with  populations 
of  700  and  600,  were  too  small  to  have  town  parks,  but  later  on  .Hacke.tstown,  a place  of  ‘over  600 
inhabitants,’  and  Newport,  with  a population  of  683,  were  held  to  have  ‘town  parks,’  and  in.  the 
present  year  Caledon,  with  a.populatipp  of  700,  has  been  held  to  be  a town. 

“-33.  The  uncertainty  of  the  law  on  town  parks  led  the  Cowper  Commission  to  recommend  that 
a itown  to  exclude,  under  Section  58,  should  have  5,000  inhabitants,  where  the  holding  was  more  than 
five  acres  in  extent.  In  the  Land  Bill  of  1887,  introduced  by  the  Government,  2,000  was  inserted  as 
the  population  limit  in  the  House  of  Commons,  but  the  House  of  Lords  rejected  the  proposal.  The 
Act  of  1887,  however,  attempted  to  apply  a remedy  in  another  way,  by  enacting  that  a holding  shall 
not  constitute  a town  park  ‘ if  it  is  let  and  used  as  an  ordinary  agricultural  farm,’  provided  its 
inclusion,  under  the  operation  of  the  Act  of  1881,  does  not  ‘ substantially  interfere  with  the  lmprovc- 
t ment  of  the  city  or  town  to  which  it  belongs  or  the  accommodation. of  the  inhabitants  thereof.  A 
variety  of  decisions  followed  as  to  the  meaning  of  this  definition,  and  authorities  have  also  accumu- 
lated as  to  the  meaning  of  ‘suburbs,’  ‘accommodation  land,’  ‘increased  value,’  ‘ ordinarily  termed 
town  parks,’  which  your  Committee  have  spent  some  time  in  trying  to  understand  and  reconcile. 

“34.  As  to  Demesne  Lands,  the  law  on  that  term  in  the  Act  of  1870,  was  that  laid  down  by  Demesne. 
Lord  FitzGerald  in  Hill  v.  Antrim  (5  I.  L.  T.  R.  70),  and  this  was  the  leading  case  when  the  Act 
of  1881  was  passed.  It  defined  ‘demesne  land’  to  be  ‘land  within  the  ambit  of  the  demesne 
‘ reserved  with  the  mansion  house  and  used  for.  purposes  of  pleasure  or  for  pasture,  and  sometimes 
‘ let  to  dairymen  or  during  the  minority  of  an  owner.’  This  was  disapproved  of  by  the  Court  of 
Appeal,  when  the  words  came  to  be  considered  under  the  Act  of  1881  (Griffin  v.  Taylor,  16  Li.  It.  1. 

196.)  In  that  case,  land  within  the  walls  of  a demesne,  let  to  a tenant  for  a very  long  time,  part  ot 
it  for  50  years,  and  treated  as  an  ordinary  agricultural  farm,  was  held  still  to  be  demesne  land,  in 
other  cases  demesne  land  let  with  the  mansion  house  for  62  years  was  held  not  to  be  undemesned 
(Moore  v.  Batt)..  Similarly  demesne  let  on  lease  since  1828  was  excluded  (Weldon  v.  Coote).  In 
Spencer  w.  Tedcastle  the  Court  of  Appeal  went  still  further  and  decided  (reversing  the  Land 
Commission)  that  demesne  let  on  a lease  for  ever  was  not  undemesned,  and  that  a fair  rent  could  not 
be  fixed.  Again,  it  has  been  decided  ( Molony  v.  Hamilton)  that  the  acts  of  a life  owner  cannot 
deprive  demense  lands  of  their  character,  and  also,  that  if  the  estate  be  mortgaged  the  mortgagee 
in  possession  cannot  do  so  (Grehan  v.  Pim).  In  Magner  v.  Hawkes  (32  L.  R.  I.  285)  it  Avas  held 
0.122.  f 2 that 
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that  demesne  may  be  created  by  a middleman  against  a sub-tenant,  although  let  to  the  former  as  an 
ordinary  agricultural  holding  by  the  head  landlord — an  owner  whose  demesne  it  never  had  been 
— and  that  a lease  for  35  years  did  not  undemesne.  In  Leonard  v.  Barry,  a tenant  was  excluded 
because  a portion  of  land  originally  demesne  was  included  with  ordinary  agricultural  lands  in  the 
same  tenancy.  In  Pratt  v.  Gormanstowne  (28  I.  L.  T.  R.  69),  where  an  ordinary  farm,  with  a 
ruinous  cottage  thereon,  was  taken  by  a tenant  and  dovetailed  into  other  lands  which  he  held  on 
lease  for  ever  as  demesne,  it  was  excluded,  on  the  ground  that  it  had  become  demesne.  In 
Borrowes  v.  Colies,  28  I.  L.  T.  R.  41,  an  analogous  decision  was  come  to. 

“35.  Your  Committee  are  of  opinion  that  the  law  should  be  restored  to  its  condition  when  the 
Act  of  1881  was  passed,  and  that  the  test  whether  land  has  been  undemesned  is  whether  the  letting 
was  made  for  the  temporary  convenience  of  the  owner,  so  that  if  he  has  demised  it  on  lease  for  ever 
or  for  any  . term  over  21  years  the  holding  should  not  be  excluded. 

Pasture  “ 36.  The  case  of  pasture  holdings  also  presents  unexpected  features.  If  let  to  be  used  wholly 

Holdings.  or  mainly  for  pasture,  exclusion  takes  place  unless  the  tenant  resides  thereon,  or  uses  the  pasture 
holding  with  the  holding  on  which  he  resides,  but  all  pasture  lettings  are  excluded,  irrespective  of 
residence,  if  the  land  is  valued  at  or  over  50/. 

“37.  Varying  decisions  have  been  given  as  to  the  meaning  of  the  words  ‘let  to  be  used  ’ 
‘ wholly  or  mainly  ’ and  ‘ for  the  purposes  of  pasture.’  On  the  crag  lands  of  County  Clare,  a farm  of 
200  acres,  of  which  only  20  could  be  ploughed,  and  15  tilled  by  spade  labour,  was  excluded,  although 
no  written  instrument  of  letting  existed  (O’Brien  v.  White,  16  L.  R.  I.  15).  Mountain  grazing 
would  follow  the  same  rule. 
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“ 38.  At  first,  where  a lease  contained  no  covenant  against  tillage  or  meadowing,  a fair  rent 
was  fixed,  but  gradually  (he  law  underwent  change.  The  Court  of  Appeal  held  parol  evidence 
admissible  to  px-ove  that  land  was  taken  for  grazing  (Battersby  v.  Nicholson,  22  L.  R.  I.  38) ; and  in 
the  case  of  Fulham  v.  Garry,  where  the  lease  expressly  demised  the  lands  for  ‘ grazing  and 
meadowing  only,’  it  was  held  that  parol  evidence  was  admissible  to  show  that  the  purpose  of  the 
letting  was  for  ‘ grazing  only.’  In  the  absence  of  any  prohibition  against  meadowing,  tenants  under 
the  earlier  decisions  were  not  excluded,  but  the  Court  of  Appeal  in  Byrne  v.  Hill  (30  L.  R.  I.  603) 
reversed  the  Land  Commission,  who  had  held  that  a fair  rent  might  be  fixed  where  the  hay  could 
be  sold  off  the  farm. 

“ 39.  Again  it  was  decided  that  where  the  land  could  not  profitably  be  meadowed,  and  had 
been  always  used  for  grazing,  though  no  restrictive  covenant  existed  either  as  to  tillage,  or 
meadowing,  the  holding  was  excluded  (Rivers  v.  Hamilton,  28  L.  R.  I.  464).  Pasture  land 
becomes  ‘ancient  pasture  ’ in  Ireland  after  20 years  (Murphy  v.  Daly,  13  I.  C.  L.  R.,  239),  which  it 
is  illegal  to  break  up  without  permission.  Consequently  in  McCormick  v.  Loftus  (28  I.  L.  T.  R.  37), 
although  the  lease  contained  no  restrictions  on  tillage  or  meadowing,  it  was  held  that  as  pasture 
would  be  the  most  profitable  user  of  the  holding,  which  w'as  mainly  under  ancient  pasture,  the 
holding  was  excluded. 

“40.  Mr.  Justice  Bewley  recommended  that,  tillage  being  now  less  profitable  under  the 
changed  conditions  of  agriculture,  the  limit  of  exclusion  in  pasture  holdings  should  be  raised  from 
50/.  to  100/.  In  this  recommendation  your  Committee  concur  in  substitution  for  Sub-sections  3 and 
4,  Section  58  of  the  Act  of  1881.  They  are  of  opinion,  hoivevei\  that  dairy  farms  should  not  be 
excluded,  irrespective  of  valuation  ; and  that  no  holdings  should  be  excluded, "unless  a written  instru- 
ment of  letting  prohibited  tillage  or  meadowing  for  sale,  and  the  Court  came  to  the  conclusion  that 
this  prohibition  was  inserted  Iona,  fide,  and  not  merely  to  effect  an  exclusion  from  the  Land  Acts. 

“ 41.  A tenant  is  excluded  who  by  sub-letting  is  not  technically  in  occupation  at  the  date  of 
the  serving  of  the  originating  notice  to  fix  a fair  rent.  This  exclusion  does  not  apply  (i.)  if  the 
tenant  has  sub-let  with  the  consent.of  his  landlord  : or  (ii.)  to  labourers  employed  on  the  holdino- 
and  not  exceeding  half  an  acre  ; (iii.)  if  the  sub-letting  is  of  a ‘ trivial  ’ character. 

“ 42.  Sub-letting  is  a great  cause  of  exclusion,  especially  in  Ulster,  and  the  construction  of  the 
exceptions  raising  a number  of  intricate  questions  as  to  whether  assent  or  acquiescence  is  consent 
what  constitutes  triviality,  and  so  forth,  is  stated  to  have  operated  harshly. 

. “ 43.  The  general  question  is  undoubtedly  one  of  difficulty  ; on  the  one  hand,  excessive  sub- 
letting is  obviously  hurtful,  while  to  prohibit  or  punish  sub-letting  would  be  likely  to  injure  industry, 
e.ff.,  in  the  neighbourhood  of  scutch  mills,  and  tends  to  drive  young  labourers  from  the  country  into 
the  towns.  Mr.  McAfee  suggests  that  half  an  acre  should  be  the  limit  for  sub-letting.  Mr.  Nelio-an 
thinks  that  lettings  on  a holding  for  labourers  should  not  be  called  sub-letting,  but  a mere  exten- 
sion of  farm  buildings.  Mr.  Justice  Bewley  suggests  that  a sub-tenant  to  any  substantial  extent 
should  be  made  an  immediate  tenant  to  the  head  landlord.  This  plan,  if  it  were  feasible,  would 
operate  in  those  cases  where,  owing  to  the  determination  of  the  intermediate  tenancy,  the  sub- 
tenants also  are  determined. 

“ 44.  To  summarise  the  effect  of  the  evidence  taken  on  the  subject  of  exclusions,  your  Committee 
submit  the  following  recommendations  : — 

. “ (*•)  No  bolding  to  be  excluded  from  the  Land  Acts  on  the  ground  that  a part  of  it  is  not 
agricultural  or  pastoral  in  character  unleps  such  part  is  in  the  opinion  of  the  Court  substantial  in 
amount  or  character,  having  regard  to  the  remainder  of  the  holding. 

“ (n.)  Town  park  to  be  defined  as  a parcel  of  land  near  a city  or  town  let  for  the  accommodation 
ot  the  tenant  as  a resident  in  such  city  or  town,  or  in  the  suburbs  thereof,  and  which  is  used  by  him 
as  accommodation  land,  and  not  to  make  a profit  by  farming. 

“ No 
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“No  place  shall  be  considered  a city  or  town  unless  it  has  a population  exceeding  2,000  at 
last  census. 

“ (iii.)  To  admit  to  the  benefit  of  the  Acts  tenants  of  pasture  holdings  under  100Z.  of 
valuation. 

“ (iv.)  Where  a mill  exists  on  a holding,  the  Court  to  have  power  to  fix  a fair  rent,  unless  of 
opinion  that  the  mill  is  the  substantial  part  of  the  building. 

“ (v.)  Sub-letting  not  to  be  a bar  to  an  application  fora  fair  rent  where  landlord  has  ‘ assented’ 
or  raised  no  objection,  subject  to  the  discretion  of  the  Court,  if  necessary,  and  provided  that  it  does 
not  impair  the  security  for  the  rent. 

“ 45.  A tenant  to  be  deemed  in  occupation  of  his  holding,  notwithstanding  that  he  has 
sub-let  houses  erected  on  the  holding,  and  which  are  his  own  property,  to  labourers  employed  in 
the  district,  provided  that  the  Court  is  opinion  that  such  sub-lettings  do  not  impair  the  security  of 
the  landlord  for  the  rent. 

“ 46.  With  regard  to  lettings  by  limited  owners,  the  present  state  of  the  law  is  manifestly 
unjust  to  the  tenant.  That  a tenant  should  be  debarred  from  fixing  a fair  rent  and  be  liable  to 
eviction,  not  by  reason  of  any  default  or  defect  personal  to  himself,  or  by  reason  of  the  character  of 
the  land,  but  because  of  limitations  affecting  his  landlord's  status  in  deeds  which  the  tenant  can  have 
no  knowledge  of,  is  manifestly  a gross  anomaly.  The  House  of  Lords,  indeed,  on  the  motion  of 
Lord  Cairns  (Hansard,  Yol.  264,  page  950,  and  Lords’  Bills  for  1881,  Nos.  204  and  207)  provided 
expressly  in  Section  15  for  the  case  of  the  limited  owner,  but  the  House  of  Commons  adhered  to  its 
original  words,  which  are  wider,  and  were  supposed  to  meet  not  only  the  case  put  by  Lord  Cairns, 
but  to  cover  others  not  provided  for  by  his  amendments.  The  Irish  Courts,  however,  held  that 
Section  15,  as  passed,  did  not  include  the  case  of  a limited  owner,  and  your  Committee  recommend 
that  the  law  should  be  altered  to  cover  it. 

“ 46*.  Certain  leaseholders  are  excluded  both  from  the  Act  of  1887  and  the  Redemption  Act 
of  1881  by  reason  of  the  term  for  which  they  hold  (Burton  v.  King-Harman,  28  I.L.T.R.  23). 
There  is  no  principle  in  such  exclusions,  and  they  should  also  have  the  right  of  resorting  to  the 
Court. 

“ 47.  Very  many  Irish  estates  are  in  the  hands  of  receivers,  and  all  lettings  made  by  the 
Land  Judge’s  Court  are  excluded  from  the  Land  Acts,  on  the  theory  that  they  are  lettings  for 
‘ temporary  convenience.’  Tenants  holding  under  such  circumstances  should  be  placed  on  the 
same  footing  as  other  tenants  to  whom  the  Acts  apply. 


“ Improvements. 

“ 48.  The  recognition  by  Parliament  of  the  interest  which  the  Irish  tenant  possesses  in  his 
holding  is  principally  due  to  the  fact  that  in  Ireland  farm  buildings,  drainage,  reclamation,  and  other 
improvements,  which  woidd  in  England  be  regarded  as  a necessai-y  portion  of  the  equipment  of  a 
farm,  are  almost  invariably  the  work  of  the  tenant,  and  hence  in  estimating  a ‘ fair  rent,’  contention 
centres  on  the  value  and  legal  ownership  of  these  improvements.  The  other  ingredients  of  the  fair- 
rent  problem,  such  as  the  questions  of  price  and  yield,  are  comparatively  easily  dealt  with.  The 
natural  quality  of  the  soil  is  also,  relatively  speaking,  a simple  question  ; but  the  additional  fertility 
it  has  received  by  improvements,  the  legal  interest  of  landlord  and  tenant  therein,  and  the  appor- 
tionment of  the  Aralue  thereof  between  both,  present,  in  the  existing  state  of  the  law,  much  difficulty. 

“49.  Section  8,  Sub-section  9,  of  the  Act  of  1881  provides  : 

“‘No  rent  shall  be  allowed  dr  made  payable  in  any  proceedings  under  this  Act  in  respect 
of  improvements  made  by  the  tenant  or  his  predecessors  in  title,  and  for  which,  in  the 
opinion  of  the  Court,  the  tenant  or  his  predecessors  in  title  shall  not  have  been  paid 
or  otherwise  compensated  by  the  landlord  or  his  predecessors  in  title.’ 

“ 50.  The  administration  of  this  important  provision  is  seriously  affected  by  the  fact  that  it  was 
held  in  the  case  of  Adams  v.  Dunseath  that  outside  Ulster  these  ‘ improvements  ’ are  only  such  as  a 
tenant  could,  under  the  Act  of  1870,  claim  compensation  for  on  quitting,  and  that  the  ‘enjoyment’ 
of  improvements  made  before  1870  is  to  be  taken  into  account  in  the  landlord’s  favour.  Where  the 
Ulster  custom  prevails  this  doctrine  does  not  apply. 

“51.  The  aspect  in  which  improvements  are  regarded  in  the  two  Acts  was  entirely  different. 
The  Act  of  1870  prescribed  the  measure  of  compensation  to  be  paid  by  the  landlord  to  the  tenant 
after  eviction  ; that  of  1881  prescribed  the  fair  rent  to  be  paid  by  the  tenant  to  the  landlord  during 
occupation. 

“52.  The  majority  of  the  judges,  however,  in  Adams  v.  Dunseath  held  that  the  enactment  in 
Section  8,  Sub-section  9,  of  the  Act  of  1881,  already  cited,  relates  only  to  such  improvements  as  the 
tenant  could  claim  compensation  for  under  the  Act  of  1870  ; and  that  as  the  ‘ enjoyment  ’ of  such 
improvements  must,  by  Section  4 of  the  latter  Act,  be  taken  into  account  against  an  evicted  tenant, 
in  reducing  an  award  of  compensation,  such  ‘ enjoyment  ’ should  also  reduce  the  allowance  made 
in  the  fair  rent  of  the  sitting  tenant  for  his  improvements.  Moreover,  the  Court  held  that  as 
the  Act  of  1870  debarred  an  evicted  tenant  from  claiming  compensation  for  a number  of  im- 
provements in  specified  cases,  so  these  excluded  improvements  were  also  to  be  credited  to  the  land- 
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lord  in  iixing  the  fair  rent.  Again,  as  improvements  of  a kind  not  suitable  to  the  holding  are 
not  upon  eviction  (for  obvious  reasons)  to  be  paid  for  by  the  landlord,  under  the  Act  of  1870, 
so  a superior  house  on  a small  farm  may  nave  rent  imposed  on  it  under  the  Act  of  1881. 
Furthermore','  as  tenants  of  O'verAO l:  valuation  caW contract  themselves  out  of  any  right  to  compensa- 
tion under  the  Act  of  1870,  so  under  the  Act  of  1881  a leaseholder  is  not  exempted  from  rent  on  any 
improvements  he  has  made  if  his  lease  contains  a covenant  that  he  is  not  to  claim  for  them  on  quit- 
ting hi",  holding.  Such  was  the  decision  in  the  leading  case  affecting  leaseholder’s  improvements,  of 
O’Neill  v.  Cooper  (unreported).  There  the  lease  contained  a covenant  that  the  tenant  was  not  to 
claim  compensation  for  improvements  at  its  expiration.  Subsequently  the  Land  Act  of  1881  gave 
tenants  at  the  end  of  their  leases  practical  perpetuities,  and  the  Act  of  1887  conferred  upon  lessees 
the  right  of  applying  to  fix  a fair  rent.  But  because  of  the  c contracting-out’  covenant,  not  to 
claim  compensation  for  improvements  when  the  lease  came  to  an  end,  the  landlord  was  held 
entitled  to  rent  on  them  while  the  tenancy  continued  in  existence.  This  case  ruled  all  others 
where  a lease  contained  similar  provisions. 

“ 53.  On  the  two  cardinal  issues  affecting  improvements  decided  by  the  majority  of  the  judges 
in  Adams  v.  Dunseath,  Parliament  strove,  only  six  months  previously,  to  prevent  the  possibility  of 
such  a construction  being  given  to.  Sub  section  9,  Section  8,  as  the  Court  of  Appeal  declared  to  be 
the  law. 

“ 54.  In  the  first  draft  of  the  Land  Bill  of  1881,  as  introduced  into  the  House  of  Commons, 
the  following  limitation  on  the  measure  of  the  tenant’s  interest/was  contained  in  the  Fair  Rent 
Section.  ‘ The  Court,  in  fixing  such  rent,  shall  have  regard  to  the  tenant’s  interest  in  the  holding, 
and  the  tenant’s  interest  shall  be  estimated  with  reference  to  the  following  considerations,  that  is  to 
say  : — 

“ (a.)  In  the  case  of  any  holding  subject  to  the  Ulster  Tenant  Right  Custom,  or  to  any 
usage  corresponding  therewith,  with  reference  to  the  said  custom  or  usage. 

“ (l>.)  In  cases  where  there  is  no  evidence  of  any  such  custom  Or  Usage,  with  reference  to 
the  scale  of  compensation  for  disturbance  . . . . and  to  the  right  (if  any)  to1  compensa- 
tion for  improvements  effected  by  the  tenant  or  his  predecessors  in  title.”  ’ 

“ 55.  This  provision  the  House  rejected,  and  subsequently  Sub-section  9 was  inserted,  which, 
as  it  passed  the  House  of  Commons,  simply  ran  : ‘No  rent  shall  be  made  payable  in  any  proceed- 
ings under  this  Act  in  respect  of  improvements  made  by  the  tenant  or  his  predecessors  in  title” 
(Lords’  Bill,  No.  107  of  1881).  In  this  shape  the  clause  was  struck  out  by  the  House  of  Lords. 

“ 56.  Upon  the  Bill  being  returned  to  the  Commons  the  words  were  reinstated,  but  the  Irish 
Attorney  General,  Mr.  Law,  proposed  the  following  limitation  : ‘And  for  which  the  tenant  would 
be  entitled  to  compensation  under  the  provisions  of  “ The  Landlord  and  Tenant  (Ireland)  Act, 
1870,”  as  amended  by  this  Act.’  This  exactly  corresponded  to  what,  in  Adams  v.  Dunseath,  was 
afterwards  declared  to  be  the  law,  but  the  House  refused  to  accept  the  words,  and  the  Government 
•actually  were  obliged  to  vote  against  their  own  amendment,  which  was:  rejected  by  a majority 
of  134. 

“ 57.  The  Irish  Attorney  General  then  proposed  the  addition  of  the  following  words  ■ and  for 
which,  in  the  opinion  of  the  Court,  the  tenant  or  his  predecessors  in  title  shall  not  have  been  paid 
or  compensated  by  the  landlord  or  his  predecessors  in  title.’  This  addition  was  unanimously  agreed 
to.  Thereupon  Sir  Stafford  Northcote,  the  Leader  of  the. Opposition,  proposed  (Hansard,  Vol.  264, 
p.  1488)  the  addition  of  the  words  as.  to  ‘ enjoyment ’ from  Section  4 of  the  Act  of  1870  : 

“ 58.  ‘ The  Court  shall  take  into  consideration  the  time  during  which  such  tenant  may  have 
enjoyed  the  advantage  of  such  improvements,  also  the  rent  at  which  such  holding  has  been  held,  and 
any  benefits  which  such  tenant  may  have  received  from  his  landlord  in. consideration,  expressly  or 
impliedly;  of  the  improvements  so  made.’  These  words,  which  the  Court  of  Appeal  in  Adams  v. 
Dnnseath  declared  must  be  read  into  Sub-section  9,  Section  8,  .the  House  of  Commons  rejected  by  a 
majority  of  130.  The  Prime  Minister,  in  refusing  to  accept  them,  used  the  following  language  : — 

“ 59.  ‘ The  doctrine  accepted  at  the  time  of  the  Land  Act  of  1870,  and  which  he  certainly 
declined  to  accept  the  night  before,  was  the  doctrine  that  the  enjoyment  by  the  tenant  for  a certain 
time  of  his  own  improvements  might  have  reimbursed  him  for  the  cost  of  these  improvements, 
and  by  a natural  process  they  passed  over  to  the  landlord.  But  that  was  not  the  basis  on  which 
they  proceeded  now,  and  there  was  no  occasion  for  it.  The  tenant’s  improvements  were  the  tenant’s 
own  property,  and  he  would  not  admit  the  principle  that  the  time  during  which  he  had  enjoyed 
those  improvements  was  any  reason  for  their  passing  away  from  him.’ 

“ 60.  On  the  previous  day  Mr.  Gladstone  had  made  this  declaration : ‘ In  the  Act  of  1870 
we  did,  in  respect  to  the  tenant,  recognise  the  principle  that  he  might  be  compensated  by  a reasonable 
lapse  of  time  in  respect  of  improvements  he  had  made,  and  that  the  use  and  profit  of  these 
improvements  for  a certain  time  might  be  considered  as  compensation,  but  we  do  not  recognise  that 
principle  in  the  present  Act.  None  of  the  enactments  of  the  present  Bill  are  founded  on  that 

principle.  . . . It  is  much  better,  I think,  that  those  who  make  improvements  should  have  the 

whole  benefit  of  the  improvements.* 

“61.  When 
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“ 61.  When  the  Bill  wa«  sent  back  to  the  Upper  House  the  Lords  inserted  the  words  proposed 
by  Sir  Stafford  Northeote  as  to  enjoyment,  which  had  been  rejected  by  the  Commons,  and  the  clause- 
therefore  had  the  following  limitation  attached  to  it,  viz.  : — 

“ 62.  ‘ The  Court  shall  take  into  consideration  the  time  during  which  such  tenant  may  have 
enjoyed  the  advantage  of  such  improvements,  also  the  rent  at  which  such  holding  has  been  held, 
and  any  benefits  which  such  tenant  may  have  received  from  his  landlord  in  consideration,  expressly 
or  impliedly,  of  the  improvements  so  made.’ 

“ 63.  Once  more  the  House  of  Commons  .rejected  these  words,  this  time  by  a majority  Hansard,  Voi. 
Of  128.  264, P.1969. 

“64.  The  word ‘otherwise’  was  then  inserted  before  ‘ compensated,’  and  the  Lords  subsequently 
agreed  to  the  clause  in  the  shape  in  which  it  now  stands.  It  cannot,  therefore,  be  matter  for 
surprise  that  the  Irish  tenantry  should  seek  for  a restoration  of  that  property  in  their  improvements 
which  Parliament  unquestionably  intended  to  declare  to  be  their  right. 

“ 65.  Even  if  the  records  of  the  House  did  not  so  unmistakably  show  the  intention  of  the 
Legislature,  it  is  plain  that  it  cannot  equitably  be  argued  that  because  certain  improvements  do  not 
fulfil  the  technical  legal  conditions  to  entitle  an  evicted  tenant  to  be  compensated  for  them  under 
the  Act  of  1.870,  the  landlord  is;  entitled  to  charge  rent  on  them  to  the  sitting  tenant  under  the  Act 
of  1881  as  if  the  landlord  had  paid  for  them  out  of  his  own  pocket.  Yet  the  law  has  been 
administered  on  this  principle  for  13  years,  and  over  300,000  rents  have  been  fixed,  subsequent  to 
the  decision  referred  to. 

“ 66.  .The -following  is  a summary  of  the, more  important  classes  of  improvements  in  respect  of 
which  a tenant  cannot  claim  compensation  under  the  Act  of  187.0,  and  on  which,  therefore,  owing 
to  the  decision  in  Adams  v..  Dunseath,  he  may  now  be  rented  when  a fair  .rent  is  being,  fixed 

“67.  First.  Improvements  not  ‘suitable  to  the  holding’  (Act  of  1870,  Section  (0).  Thus,  if 
a tenant  builds  a dwelling-house  of  superior  character  to  the  necessities  of  the.  farm,  or,  if  having 
several  holdings,  he  erects  on  one  of  them  farm-buildings  for  the  whole,  and  which  are  therefore  in 
excess  of  the  requirements  of  the  particular  holding,  in  these  and  similar  cases  the  improvements 
are  ‘ not  suitable;  to  the  holding,’  and  the.  tenant  may  be  rented  on  the  buildings  he  has  himself 
erected. 

68..  Second.  Improvements  in  respect,  of  which  a tenant,  whose  aggregate  poor  law  valuation 
is  50(.  or  upwards,  has  contracted  in  writing  not  to  claim  compensation,  on  quitting  his  holding. 

The  Act  of  1870  permitted  such  tenants  to  contract  out  of  the  Act  (Section  12),  and,  as  we  have 
seen  in  leases  made  after  the  Act  of  1870,  such  contracts  were  inserted.  Yet,  although  the  contract 
was  only  made  with  a view  to  the  provisions  of  the  Act  of  1870,  the  improvements  not  being  subject 
to  compensation  under  that  Act,  the  landlord  is  entitled  to  rent  on  them  under  the  Act  of  1881. 

“69.  Third.  Improvements  made  in  pursuance  of  a contract  entered  into  for  valuable 
consideration  therefor  (Act  of  1870,  Sections  45  and  100).  This  exemption  was  presumably  intended 
to  protect  the  landlord  who  had  actually  paid  the  tenant  for  making  the  improvements ; but  the 
words  ‘ valuable,  consideration  ’ legally  cover  a number  of  cases  where  in  . reason  and  . equity  the 
tenant  is  entitled  to  the  benefit  of  his  improvements.  Thus,  where  a . lease  is  made  at.  a rack-rent, 
and  a clause  is  inserted  binding  the  tenant  to  erect,  buildings  or  execute  some  other  improvements 
at  his  own  expense,  the  mere  granting:  of  the  lease,  no  matter  how  high  the  rent  may  be,  is  in  law 
a ‘valuable  consideration’  ,for  the  tenant’s  contract.  He  is  therefore  disentitled  to  claim 
compensation  on  quitting  his  holding  for  any  improvement  so  executed,  and  the  landlord;,  when  a 
fair  rent  is  fixed,  is  entitled  to  rent  on  such  improvement,  exactly  as  if  the  tenant  found  it  there 
when  he  became  tenant. 

“70.  Fourth.  Improvements  made  before  the  passing  of  the  Act  of  1870.,  and  20  years  before 
the  claim  for  compensation  (or  fair  rent  application)  is  made  (Act  of  1870,  Section  4,  Sub-section  la), 
except  permanent  buildings  and  reclamation  of  waste  land.  The  most  important  improvement 
excluded  by  this  exemption  is  drainage  executed  on  land  not  absolutely  ‘ waste.’  Land,  no  matter 
how  bad,  which  has  previously  been  cultivated,  or  which  is  even  fit  for  coarse  grazing,  however 
inferior,  is  not  technically  ‘ waste.’  The  drainage  of  such  land  must  naturally  be  more  common 
than  the  drainage  of  land  absolutely  ‘ waste,’  and  requires  a costly  class  of  improvement  Fences, 
farm  roads,  tree  planting,  are  also  excluded  by  this  exemption. 

“71.  Fifth.  Improvements  made  during  the  continuance  of  a lease  for  a term  of  31  years  or 
upwards,  except  permanent  buildings  and  reclamation  of  waste  land  and  unexhausted  tillages  and 
manures  (Act  of  1870,  Section  4,  Sub-section  3).  The  remark  just  made  as  regards  drainage, 
fences,  farm  roads,  tree  planting,  also  applies  to  this  exemption. 

“ 72.  Sixth.  Improvements  made  by  a tenant  holding  under  a. fee  farm  grant  or  lease  for  ever.  802_7. 

This  exemption  only  has  application  where  a tenant  is  having  a fair  rent  fixed  under  the  provisions  8074-84. 
of  the  Redemption  of  Kent  (Ireland)  Act,  1891,  passed  in  the  interest  of  long  leaseholders.  The  1686. 
definition  of ‘tenant’  under  the  Act  of  1870  (Section  70)  does  not  include  a tenant  under  a fee  10318. 
farm  grant  or  a lease  for  ever,  and  such  a tenant  can  therefore  make  no  claim  for  compensation 
under  that  Act.  Accordingly,  where  such  a tenant  is  now  entitled  to  fix  a fair  rent,  the  landlord 
is  entitled  to  claim  rent  on  his  improvements.  A Bill  to  remedy  this  passed  the  House  ol  Commons 
last  year,  but  the  Lords  did  not  agree  to  it. 

0.122.  f 4 “ 73  The 
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« 73.  The  branch  of  the  decision  in  Adams  v.  Dunseath,  dealing  with  the  word  ‘ improvement,’ 
is  also  highly  important.  The  definition  of  this  word  was  contained  in  the  Act  of  1870,  and  was 
declared  to  extend  to  the  Act  of  1881.  The  material  part  of  this  definition  declares  * improvement  ’ 
to  be  ‘any  work  which,  being  executed, adds  to  the  letting  value  of  the  holding.’  In  consequence 
of  the  use  of  the  word  * work,’  the  Court  of  Appeal  drew  a distinction  between  the  increased 
letting  value  arising  from  the  improvement,  and  the  improvement  or  improvement  work  itself, 
and  some  of  the  Land  Commission  Courts  seem  to  have  held  that  the  Act  gave  the  tenant  no 
share  in  the  increased  letting  value  which  his  mprovement  had  created,  but  merely  a right  to  a 
reasonable  dividend  in  the  shape  of  interest  on  the  actual  money  value  of  the  improvement. 

“74.  From  some  evidence  before  us,  the  Committee  at  one  time  supposed  that  the  Land 
Commissioners  considered  the  Court  of  Appeal  to  have  decided  that  the  landlord  was  ent  tied  to  the 
whole  of  the  increased  letting  value  of  a holding  resulting  from  a tenant’s  improvement,  after 
deducting  a reasonable  interest  on  the  actual  cost  of  the  improvement  work.  Mr.  Justice  Be.yley 
denied  this,  and  from  the  evidence  of  Lord  Justice  Fitzgibbon,  what  the  Court  apparently  decided 
was  that  this  surplus  did  not  necessarily  in  all  cases  go  to  the  tenant,  but  was  to  be  allocated  as 
between  landlord  and  tenant,  according  to  their  several  interests  in  the  holding,  having  regard  to  all 
the  facts  of  the  case. 

“ 75.  The  interference  of  Parliament  is  required  in  order  to  ascertain  and  secure  to  the  tenant 
his  share  as  a recognition  of  his  occupation  right  in  the  improved  letting  value  which  has  been  elicited 
from  the  soil  by  his  improvements. 

“76.  In  addition  to  formal  exemptions  of  the  improvements,  the  Act  of  1870  also  provides 
(Section  4)  that  even  in  cases  where  the  tenant  is  not  excluded  from  claiming  compensation,  the 
Court,  in  awarding  compensation  for  improvements  made  before  the  passing  of  the  Act,  and  under 
a tenancy  existing  at  its  passing,  shall,  in  reduction  of  the  claim  of  the  tenant,  take  into  consideration 
the  time  during  which  such  tenant  may  have  enjoyed  the  advantages  of  such  improvements,  and  the 
rent  at  which  such  holding  has  been  held.  The  Court  of  Appeal,  in  Adams  v.  Dunseath,  held  that 
this  limitation  also  applied  where  the  fair  rent  of  a holding  was  being  fixed  under  the  Act  of  1881, 
and  that  the  right  of  a tenant  to  be  exempted  from  rent  on  his  own  improvements  was  consequently 
qualified  accordingly, 

“77.  Upon  the  whole,  having  given  the  matter  careful  consideration,  your  Committee  see  no 
other  course  open  to  them  than  to  recommend  that  improvements  of  whatever  character  made  by 
the  tenant  should  be  exempted  from  rent,  and  that  the  limitation  as  to  enjoyment  in  the  Act  of  1870 
be  repealed.  Unless  this  course  be  taken,  your  Committee  believe  that  the  deep  seated  and  well- 
grounded  dissatisfaction  with  the  existing  state  of  the  law  in  Ireland  will  be  intensified,  and  in  the 
interests  of  the  rights  of  property  created  by  the  occupiers,  they  believe  that  legislative  remedy  is 
ui’gcntly  called  for. 

“ 78.  Under  the  Scotch  Crofters’  Act,  1886  (49  & 50  Viet.  c.  29),  which  gives  to  Highland 
tenants  the  right  to  have  their  rents  fixed  by  a statutory  tribunal,  all  improvements  may  be  taken  into 
account 1 which,  in  the  judgment  of  the  Commission,  shall  add  to  the  value  of  the  holding  to  an 
incoming  tenant.’ 

“ 79.  On  the  question  of  procedure  of  the  Land  Commission  in  considering  improvements, 
your  Committee  desire  to  express  their  entire  concun-ence  in  the  recommendation  made  by  the 
Select  Committee  of  the  House  of  Lords  in  1882,  presided  over  by  Earl  Cairns,  as  to  the  practice  of 
the  Land  Commission  in  valuing  improvements,  viz.  (par.  6.)  : — 

“ 80.  ‘ The  Committee  are  of  opinion  that  it  is  very  important  in  the  interest  of  the  tenant, 
as  well  as  the  landlord,  that  the  Assistant  Commissioners,  in  fixing  a judicial  rent,  should  determine 
and  record  both  the  fair  rent  of  the  holding  absolutely  and  also  the  sum  which  they  find  should 
be  deducted  from  the  rent  in  respect  of  the  tenant’s  improvements.  The  knowledge  of 
the  rent  assigned  to  the  holding  irrespective  of  improvements  is  necessary  with  a view  to  the 
settlement  out  of  Court  of  disputes  as  to  adjacent  or  similar  holdings,  and  may  be  of  much 
importance  in  questions  as  to  the  rental  of  the  whole  country,  and  the  separate  findings  as  to  rental 
and  improvements  will  greatly  simplify  appeals,  inasmuch  as  both  landlord  and  tenant  may 
frequently  be  satisfied  with  the  finding  as  to  rental,  and  desire  to  appeal  as  to  improvements  only,  or 
vice  versa. 

“81.  ‘The  Committee  find  that  for  some  time  after  the  formation  of  the  Sub-Com- 
missions the  books  issued  to  them  for  entering  minutes  of  their  orders  contained  two  columns, 
headed  ‘ Estimated  value  of  Tenants’  Improvements,’  and  ‘Annual  Sum  deducted  in  respect  of 
Tenants’  Improvements  from  present  Rent  in  fixing  J udicial  Rent.’  These  columns  were  not,  how- 
ever, filled  up  by  the  Assistant  Commissioners,  and  have  been  latterly  omitted  from  the  order  minute 
books.  The  Committee  do  not  think  that  any  sufficient  cause  has  been  shown  why  this  information 
should  not  be  required,  at  least  as  to  holdings  not  subject  to  the  Ulster  custom,  and  they  understand 
the  Commissioners  (although  opposed  to  the  information  appearing)  to  be  of  opinion  that  the  infor- 
mation should  be  given,  and  that  it  would  be  valuable.’ 

“ 82.  This  Report  is  dated  the  18th  April  1882,  and  their  Lordships,  in  a further  Report,  dated 
the  9th  July  1883,  having  heard  further  evidence,  reiterate  their  opinion,  as  follows 

“ 83.  ‘ Complaint  is  also  made  that  there  is  no  sufficient  record  showing  what  improvements  have 
been  proved  to  have  been  made  by  the  tenant,  and  have  been  allowed  for  as  affecting  the  rent.  . . 

The 
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The  Committee  regret  to  find  . . . that  the  form  adopted  by  the  Commissioners  in  order  to 
meet  this  complaint  has  proved  useless,  and  they  must  express  again  their  strong  opinion  that  the 
respective  interests  of  landlord  and  tenant  cannot  be  properly  dealt  with,  and  the  settlement  ol 
udicial  rents  cannot  be  placed  upon  a satisfactory  basis,  unless  there  is  made  and  preserved  a distinct 
specification  of  the  improvements  established  by  the  evidence  of  the  value  assigned  to  them  in  the 
settlement  of  rent. 

“ 84.  In  his  evidence  before  the  Lords’  Committee,  on  the  25th  April  1892,  Mr.  Justice 
O’Hao-an  objected  to  this  information  being  given,  as  appears  from  Questions  3713  to  3715,  stating, 
in  reply  to  Lord  Cairns,  that  it  would  create  more  discontent  than  it  would  allay,  and  in  reply  to 
the  Marquis  of  Salisbury,  that  there  were  reasons  of  policy  against  it.  Nevertheless  the  recommen 
dation  referred  to  was  made,  and  Mr.  Justice  Bewley,  who  has  succeeded  Mr.  J ustice  O’Hagan  as 
Judicial  Commissioner,  informed  your  Committee  that  if  they  reported  to  a like  effect  the  -Land 
Commission  would  now  undertake  to  carry  out  the  recommendation. 

“ 85.  Your  Committee,  therefore,  recommend  that  the  forms  in  use  by  the  Land  Commissioners 
should  be  so  framed  as  to  show  the  total  value  of  the  improvements  made  by  the  tenaht,‘‘or- his 
predecessor  in  title,  the  deduction  made  therefrom  for  enjoyment,  compensation,  contribution, 
deterioration,  or  any  other  cause,  and  the  net  allowance  made  to  the  tenant  for  improvements  under 
Section  8,  Sub-section  9,  of  the  Act  of  1881. 

“86.  Lord  Cowper’s  language  on  this  head  is  confirmed  by  the  evidence  taken  by  your 
Committee: — , 

« 87.  ‘ With  one  or  two  exceptions,  he  distinctly  stated  that  until  very  recently  landlords  did  Hansard,  22nd 
not  make  improvements  on  the  land,  and  when  the  tenants  made  them  the  rents  were  immediately  J p 
raised.  He  attributed  the  present  condition  of  Ireland  to  the  fact  that  the  landlord  class  in  Ireland, 
who  in  other  respects  were  a most  admirable  race  of  men,  had  in  many  instances  been  undoubtedly 
bad  landlords.  The  future  hope  of  the  country  lay  in  protecting  the  tenants  in  the  possession  of 
their  improvements.’ 

“ 88.  When  subsequently  challenged  in  the  House  of  Lords  on  this  expression  of  opinion.  Lord 
Cowper  said : — 

“ 89.  ‘ He  did  not  believe  that  improvements,  as  a rule,  were  made  by  the  landlords  ; that  they  Lord  Cowper 
were,  in  fact,  usually  made  by  the  tenants,  and  the  only  plan  was  to  encourage  tenants  to  make  iaa  ay 
improvements  and  to  protect  such  improvements  when  made.  He  qualified  his  remarks  by  saying 
“ until  recently  ” one  could  count  on  one’s  fingers  the  Irish  estates  on  which  improvements  were  made 
by  i he  landlords.  . . He  thought  he  was  j ustified  in  saying  that,  as  a rule,  improvements  had  been 
made  in  Ireland  by  the  tenant,  and  in  many  cases  the  rent  had  been  raised  upon  such 
improvements.’ 

“ 90.  It  may  be  added  that  the  conversion  of  the  landlord  into  a position  analogous  to  that  of  a 
rent  charger  makes  it  less  and  less  likely  that  he  will  expend  money  iu  improvements  ; and  makes 
it  more  important  than  ever  that  in  a country  mainly  dependent  on  farming,  and  where,  therefore, 
the  improvement  of  the  land  is  of  the  very  highest  moment  to  the  community,  the  improving 
farmer  should  receive  all  the  protection  and  encouragement  that  the  law  is  able  to  bestow. 

“ 91.  On  the  question  of  presumption  as  to  the  making  of  improvements,  the  fifth  section  of  the  Act 
of  1870  enacts  that  they  shall  be  deemed  to  have  been  effected  by  the  tenant,  but  the  exceptions 
are  so  numerous  that  the  provision  is  of  little  value,  and  your  Committee  recommend  that  the 
exceptions  should  be  repealed,  and  that,  until  the  contrary  is  proved,  all  improvements  be  deemed 
to  have  been  made  by  the  tenant  or  his  predecessors  in  title.  Similarly,  holdings  m Ulster  should 
be  deemed  subject  to  the  Ulster  custom,  until  the  contrary  is  established.  At  present,  except  in 
the  small  number  cf  cases  in  which  the  limited  presumption  created  by  the  Act  of  1870  operates, 
the  tenant  is  always  liable  to  be  placed  at  a disadvantage  by  having  to  prove  las  improvements  by 
the  evidence  of  someone  actually  present  when  they  were  effected,  a thing  in  many  cases  impossible, 

■or  at  least  very  difficult,  for  him  to  do,  especially  in  cases  where  the  improvements  are  of  old  date, 
or  where  the- holding  has  come  into  his  possession  by  purchase.  Owing  to  such  difficulties  of  proof 
valuable  improvements  are  liable  to  be  lost  to  -tenants,  and  rent  imposed  on  themas  it  they  were 
the  landlord’s  property.  Section  8,  Sub-section  4,  of  the  Act  of  1881  enables  the  Court  to  disallow 
a fair-rent  application  if  satisfied  that  the  permanent  improvements  have  been  made  and  substantially 
maintained  by  the  landlord,  and  this  provision  amply  safeguards  an  improving  owner,  but  it  is 
abundantly  clear  that  it  is  the  practice  in  Ireland  for  the  tenant  to  make  the  improvements,  and, 
therefore,  the  presumption  of  law  should  lie  accordingly. 

« 92.  In  the  limited  number  of  cases  in  which  improvements  are  either  executed  by  the  landlord  or 
allowed  for  by  him  in  the  rent,  a record  of  the  fact  is  almost  invariably  kept  m the  estate  books,  so 
that  no  difficulty  of  proof  arises.  In  the  Act  of  1870  provision  was  made  to  enable  a tenant  to 
register  his  improvements  in  the  County  Court,  but  the  procedure  was  a somewhat,  cumbrous  ana 
expensive  one,  and  especially  since  the  passing  of  the  Act  of  1881  has  been  almost  never  availed  of. 

Your  Committee  recommend  that  when,  on  the  hearing  of  a fair-rent  application,  improvements 
are  proved  to  have  been  made  by  a tenant,  the  record  of  this  fact  by  the  Court  should  be  made 
evident  in  subsequent  proceedings,  in  the  same  manner  as  if  the  procedure  under  the  Act  ot  18.0 
had  been  adopted. 
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“ Coun  ty  Court  Procedure. 

County  t’oui  t 
J udues. 

9030  to  9032. 


“94.  Another  County  Court  Judge,  however,  assured  the  Committee  that  he  always  applied 
his  own  mind  to  the  facts  before  him,  and  gave  his  decision  as  an  act  of  his  own  independent  judgment. 
It  is  difficult  to  see  why  a Judge  of  a County  Court  should  not  be  as  capable  of  conducting 
these  inquiries  efficiently  as  a legal  Assistant  Commissioner. 

“ 95.  Your  Committee  observe  with  regret  the  delay  and  inconvenience  caused  by  the  transfers 
ex  parte,  on  the  application  of  the  landlord,  of  fair-rent  applications  from  the  County  Courts  to  the 
Sub-Commissions. . Your  Committee  recommend  that  such  transfers  should  not  be  allowed, 
except  for  cause  assigned,  and  with  restrictions  on  proceeding  for  the  old  rent  in  the  interval,  because, 
if  the  landlord  is  dissatisfied  with  the  adjudication  of  the  County  Court  Judge,  an  appeal  lies  to  the 
Land  Commission,  the  costs  of  which,  if  the  landlord  is  successful,  the  tenant  will  have  to  pay. 


“ 93.  The  number  of  cases  heard  in  County  Courts  is  comparatively  small,  and  the  practice  is 
not  always  uniform.  In  the  County  Court  system  only  one  valuer  goes  upon  the  land,  and  he  is  not 
moreover,  as  the  lay  Assistant  Commissioner  is,  a member  of  the  Court,  with  a voice  in  its  decision ; 
he  has  merely  a consultative  position  ; he  is  paid  by  the  day  and  not  by  salary.  One  County  Court 
Judge  informed  the  Committee  that  as  the  Judge  knows  nothing  of  the  facts  himself,  and  has  no- 
other  mode  of  arriving  at  a conclusion  as  to  the  value  of  the  land  than  by  adopting  the  Court 
valuer’s  opinion,  he,  for  his  part,  always  felt  himself  morally  bound  to  accept  the  valuation  of  the 
Court  valuer. 


“ Costs. 

Costs.  “ 96.  Costs  are  undoubtedly  heavy  in  proportion  to  the  matter  in  question.  It  was  stated  that 

362,  368,  1400,  where  there  is  no  appeal  the  costs  are  often  between  3/.  and  41.  On  the  294,000  cases  the  reductions 
3633.  amount  to  1,250,000/.  Taking  the  average  reduction  as  41.  to  each  tenant,  a year  of  the  benefit 

gained  was  swallowed  up  by  the  cost  of  the  action. 

588  to  593  “ ViSares  were  Put  *n  showing  that,  where  there  is  an  appeal  from  the  Assistant 

Commissioners  to  the  Chief  Court,  in  cases  where  the  rent  does  not  exceed  51.  the  cost  could  hardly 
be  less  than  21.,  and  might  be  more  than  twice  that  amount,  and  Mr.  Commissioner  FitzGerald 
stated  that  costs  undoubtedly  bear  ‘ extremely  heavily’  in  small  cases.  Your  Committee  are  of 
opinion  that,  as  in  cases  of  appeal,  costs  should  follow  the  event. 


Sub-section  2. 
Sub-section  3. 


Section  8. 
Sub- section  5. 
Specified 


Specified 

eluded  by 
Ulster  custom. 
Section  1. 
Sub-section  89. 
Custom  tenant 
may  sell  under 
custom. 

Effect  of  pro- 
ceed value. 


“ True  Value,  Specified  Value,  and  Free  Sale. 

“ 98.  By  the  Land  Act  of  1881  it  is  enacted  that  the  tenant  for  the  time  being  of  every 
holding  not  specially  excepted  from  the  provisions  of  the  Act,  ‘ may  sell  his  tenancy  for  the  best 
‘ price  that  can  be  got  for  the  same,’  subject  to  regulations  set  forth  in  the  section. 

“ 99.  One  of  these  regulations  requires  the  tenant  to  ‘ give  the  prescribed  notice  to  his 
‘ landlord  of  his  intention  to  sell  his  tenancy,’  and  another  directs  that  ‘ on  receiving  such  notice 
‘ the  landlord  may  purchase  the  tenancy  for  such  sum  as  may  be  agreed  upon,’  or  in  the  event  of 
disagreement,  may  ‘ be  ascertained  by  the  Court  to  be  the  true  value  thereof.’ 

“ 100-  It  is  also  provided  that  on  the  occasion  of  any  application  to  the  Court  to  fix  a judicial 
rent  the  landlord  and  tenant  may  agree  to  fix,  or  in  case  of  dispute  the  Court  may  fix,  ‘ a specified 
‘ value  for  the  tenancy,’  and  where  such  value  has  been  fixed,  then,  if  the  tenant  during  the 
statutory  term  gives  notice  of  his  intention  to  sell  the  tenancy,  the  landlord  is  entitled  to  purchase 
it  for  the  amount  so  fixed,  subject  to  addition  of  the  value  of  improvements  afterwards  made  by 
the  tenant,  and  to  deduction  in  respect  of  subsequent  dilapidation  of  buildings  and  deterioration 
of  soil.  Holdings  subject  to  the  Ulster  custom  are  exempted  from  the  provision  as  to 
‘ specified  value,’  and  with  regard  to  4 true  value.’  the  tenants  of  such  holdings  are 
allowed  by  law  the  option  of  selling  their  tenancies  either  under  the  custom  or  usage  or  under 
Section  1 of  the  Act.  In  case  of  sale  under  Section  1 the  landlord  would  be  entitled  to  buy  the 
tenancy  at  the  ‘ true  value  ’ agreed  upon,  or,  in  the  event  of  disagreement,  ascertained  by  the  Court. 
But  it  appears  that  the  Ulster  custom  tenant  does  not  avail  himself  of  this  option,  preferring  to  sell 
his  tenancy  in  pursuance  of  the  custom,  and  thus  to  avoid  the  exercise  of  a right  of  pre-emption  by 
the  landlord.  It  follows  ihat,  except  in  the  case  of  a holding  subject  to  the  Ulster  custom,  the 
landlord  may  apply  to  the  Court,  when  a fair  rent  is  being  fixed,  to  fix  also  a specified  value  at 
which  he  may  purchase  the  tenancy  whenever  the  tenant  wants  to  sell  it ; and,  whether  or  not  the 
holding  is  one  in  respect  of  which  a fair  rent  can  be  fixed,  the  landlord,  on  receiving  notice  from  the 
tenant  of  his  intention  to  sell  the  tenancy,  may  buy  it,  if  no  ‘ specified  value  ’ has  previously  been 
fixed,  4 at  what  may  be  ascertained  by  the  Court  to  be  the  true  value  thereof.’ 

“ 101.  The  Act  provides,  as  has  been  poinled  out,  that  either  the  specified  value  or  the  true 
value  of  a tenancy  may  be  fixed  by  agreement  between  the  tenant  and  the  landlord. 

“ 102.  It  has  not  been  shown,  however,  in  the  course  of  this  inquiry  that  any  such  agreement  is 
ever  made,  neither  does  the  question  ever  arise  at  the  instance  of  the  tenant.  ° 

“ 103.  According 
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“ 103.  According  to  Mr.  Doyle,  a legal  Assistant  Commissioner,  who  has  filled  that  office  almost 
from  the  passing  of  the  Act  of  1881,  the  value  of  a tenancy  is  settled  by  ‘rule  of  thumb,’  no  prin- 
ciple is  recognised.  Indeed,  Mr.  Doyle  declares  that  he  does  not  know  of  any  principle  upon  which 
any  value  can  be  put  upon  a tenancy  other  than  the  value  of  improvements  belonging  to  the  tenant. 

Other  Assistant  Commissioners  examined  before  U3  have  not  gone  quite  so  far  as  Mr.  Doyle.  But 
they  agree  in  regarding  as  their  most  difficult  function  the  fixing  of  the  value  of  a tenancy. 

Apparently  they  discharge  the  duty,  as  a rule,  with  great  reluctance.  They  even  refuse  to  fix  the 
■‘specified  value,’ justifying  their  refusal  on  the  ground  that  no  adequate  evidence  was  submitted. 

But  under  the  statute  it  appears  that  they  cannot  refuse  to  fix  the  ‘true  value  ’ when  the  tenant  is 
about  to  quit  the  holding,  although  we  should  suppose  that  the  evidence  in  a case  of  application  to 
fix  1 true  value,’  there  being  no  other  question  before  the  Court,  would  be  probably  more  meagre, 
and,  therefore,  more  unsatisfactory  than  the  evidence  available  in  a case  of  ‘ specified  value,’  where, 
as  the  fixing  of  a fair  rent  is  a portion  of  the  case,  there  is  testimony  forthcoming  at  least  as  to  the 
value  of  the  holding.  Whatever  may  be  the  evidence  taken,  the  result  appears  to  be  that  when 
the  value  is  fixed,  it  is  fixed  without  any  regard  to  the  general  direction  of  the  Act,  that  the  tenant 
is  entitled  to  sell  his  tenancy  for  the  best  price  that  can  be  got  for  the  same.  Whether-,  by  the 
fixing  of  ‘ specified  value,’  the  landlord  is  enabled  to  buy  the  tenancy  at  a future  time,  or  by  the 
ascertainment  of  ‘ true  value’  he  is  empowered  to  purchase  it  at  once,  in  either  case  the  price  to  be 
paid  is  substantially  less  than  the  real  market  value  of  what  the  tenant  has  to  sell.  When  the 
landlord  acquires  the  tenancy  at  the  price  so  fixed  there  is  nothing  to  prevent  him,  in  the  case  of  a 
present  tenancy,  from  immediately  re-selling  at  the  full  market  value,  subject  to  the  fair  rent 
payable  by  the  former  tenant,  and  even  in  the  case  where  a present  tenancy  existed  in  the  holding, 
the  landlord,  as  the  law  now  stands,  will  have  it  in  his  power,  after  the  22nd  of  August  1896.  that 
is,  after  the  lapse  of  fifteen  years  from  the  passing  of  the  Act  of  1881,  to  re-sell  the  tenancy  at  the 
full  market  value,  and  likewise  to  fix  the  amount  of  the  future  rent. 

“ 104.  From  a Paper  handed  in  by  Mr.  Justice  Bewley,  showing  seven  cases  in  which  the 

* true  value’  fixed  by  Sub-Commission  or  County  Courts  was  substantially  increased  on 
appeal,  it  appears  that  the  average  ‘ true  value  ’ fixed  by  the  subordinate  courts  was  less  than  five 
years’  purchase  of  the  rent,  and  that  it  was  increased  on  appeal  by  the  Land  Commission  to  six  and 
a-half  years’  purchase.  A further  Paper,  also  handed  in  by  Mr.  Justice  bewley,  gives  a return  of  all 
cases  from  the  passing  of  the  Act  of  1881  to  the  31st  March  last  in  which  the  Sub-Commission 
Court  or  County  Court  made  an  Order  on  an  application  to  fix  the  true  value  of  a tenancy,  and 
the  Land  Commission  re-heard  the  application  on  appeal.  Omitting  the  cases  in  which  the  decisions 
of  the  Court  of  first  instance  and  of  the  Land  Commission  afford  no  basis  for  comparison  as  to 
value,  we  find  that  in  12  cases  which  arose  in  Ulster,  the  value  fixed  in  the  subordinate  Courts  A|,p- 12- 
was,  on  the  average,  10  years’  purchase  of  the  rent,  and  by  the  Land  Commission,  about  nine  years’  Sales  of 
purchase ; and  in  12  cases  out  of  Ulster,  the  lower  courts  awarded  on  the  average  six  and  a-half  tenancies, 
years’  purchase  of  the  rent,  which  was  reduced  to  an  average  of  about  six  years’  purchase  on  appeal 

to  the  Land  Commission. 

“ 105.  Another  Paper,  which  has  been  handed  in  by  Mr.  Toler  Garvey,  land  agent,  shows  the 
results  as  stated  by  land  agents  in  reply  to  a circular  issued  by  the  Irish  Landlords’  Convention  of 
the  sales  of  over  3,000  tenancies  throughout  the  country  from  1882  to  the  present  time.  This 
return  discloses  the  significant  fact  that  in  Ulster,  where  free  sale  prevails  to  the  general  exclusion 
of  the  x-ight  of  pre-emption,  the  average  price  of  tenancies  was  16-8  years’  purchase  of  judicial  and 
non-judicial  rents  combined,  whilst  in  Leinster  it  was  only  6- 1 years’  purchase,  in  Connaught  10-2  Effect  of  pre- 
years’ purchase,  and  in  Munster  10  years’  purchase.  From  these  results  we  think  it  must  be  infex-red  emption  on 
that  the  market  value  of  tenancies  where  no  right  of  pre-emption  exists  is  far  higher  than  ‘ true  free  sale' 
value  ’ or  4 specified  value,’  fixed  by  the  Courts ; and  that  where  the  right  of  pre-emption  does 
exist  throughout  Leinster,  Munster,  and  Connaught,  the  market  value  of  the  tenancy  is  thereby 
greatly  depressed,  because  the  persoix  who  buys  a tenancy  is  liable  to  have  ‘specified  value’  or 
‘ true  value  ’ afterwards  fixed  by  the  Court  at  the  instance  of  the  landlord.  As  improvements  are  improvements 
stimulated  in  Ulster  by  the  security  of  the  right  of  free  sale,  so  they  must  be  checked  in  all  other  checked  bJ" 
parts  of  Ireland  by  the  right  of  pre-emption,  for  the  tenant  is  not  so  likely  to  make  impx-ovements  r^'h^of'^re- 
when  he  may  be  compelled  to  sell  them  with  his  tenancy  for  a price  fixed  arbitrarily  by  a Court,  emption. 
acting  on  no  definite  principle,  as  when  he  knows  he  can  sell  the  tenancy,  including  the  improvements, 
for  the  best  price  offered  in  the  market. 

“ 106.  Such  consequences,  repxxgnant  to  equity  and  opposed  to  good  policy,  do  not,  in  the 
opinion  of  your  Committee  accord  with  the  object  which  Parliament  had  in  viexv  in  enacting  the  free 
sale  provisions  of  the  Act  of  1881. 

“ 107.  Yoxxr  Committee  recommend  that  by  the  repeal  of  the  provisions  of  the  Act  relating  to  Repeal  of  pre- 

* true  value  ’ and  ‘ specified  value,  ’ the  Courts  be  relieved  of  a function  which  in  the  latter  case  emption  provi- 
they  are  unable  as  well  as  unwilling  to  discharge  (having  no  principle  whatever  laid  down  to  guide 

them),  and  that  the  declaration  of  the  Act  of  1881,  that  evex-y  tenant  may  sell  his  tenancy  for  the 
best  price  that  can  be  got  for  the  same  be  thus  rendered  effectual. 


“ 108.  Yoxu-  Committee  now  pass  < 
call  for  the  attention  of  Parliament. 


“ Procedure. 

to  vax-ioxxs  other  questions  and  ; 
g2 


xggestions  that  seem  lo 
“ 109.  The 
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FitzGibboi 

3427- 

3428. 


Bewley,  10173. 


10184. 


10177. 


Length  of 
statutory  term. 
Heard,  9567. 
Doyle,  6921. 
Neligan, 

11527. 

Garvin,  11944. 
Neligan, 

11535. 


Limited  ad- 
ministration, 

964. 


Turbary. 
Bailey,  711. 
1255  1262. 
2113,  2081. 
Cunningham, 
5084.  4515. 
4512-4518. 
4748.4831. 
MacAfee,  5814. 
O’Keeffe,  6194. 


Reporting. 

1775.. 

8430  to  8445. 


10096  to 
10105. 


Consolidation. 


“ 109.  The  Committee  have  had  the  advantage  of  hearing  explanations  from  Lord  Justice 
FitzGibbon  and  Mr.  Justice  Bewley  on  the  nature  of  the  statutory  term  created  by  the  Act 
of  1881. 

“110.  The  Lord  Justice  set  forth  his  views  in  the  following  words  : ‘ The  rent  is  fixed  for 
‘15 'years,  and  it  goes,  on  until  it  is  altered;  it  cannot  be  altered  during  15  years,  but  the  tenancy 
' ‘ 'continues  and  cannot  be  determined.  After  15  years  the  rent  is  capable  of  revision  ; but  if  it,  is 
‘ .not  revised  I suppose  it  goes  on  as  before.  It  is  not  a 15  years’  lease  ; it  is  a lease  tor  ever,  an 
‘ undeterminable  tenancy  from  year  to  year,  with  power  to  fix  or  to  vary  the  rent  every  15  years. 

« HI.  The  view,  however,  advanced  by  Mr.  Justice  Bewley  does  not  seem  entirely  to  coincide- 
He  quotes  from  the  Judgment  of  the  Irish  Master  of  the  Rolls,  these  words  : ‘ All  that  the  Land 
‘ Act  does  is  by  negative  words  to  impose  on  the  landlord  a disability  to  raise  the  rent  or  put  out 
‘ the  tenant  during  the  term  ; ’ and  then  adds,  ‘ I have  no  doubt  whatever  that  that  is  the  true  legal 
‘position.’  And  again  he  says,  ‘ If  the  tenant  wants  . . . to  retain  security  of  tenure,  there  is 

‘ nothin^  in  the  Act  to  give  it  him  unless  he  acquires  a new  statutory  term.’  He  also  considers  it  a 
< moot  point’  whether,  at  the  expiry  of  the  statutory  term,  the  fair  rent  goes  On  or  the  old  rent 
revives.  It  is  obviously  most,  undesirable  that  doubt  once  disclosed  on  so  important  a matter 
should  continue.  Your  Committee  consider  that  Lord  Justice  FitzGibbon  correctly  interpret*  the 
intention  of  Parliament,  and  it  should  be  made  clear  by  legislative  enactment  that  at  the  end  of  the 
statutory  term  the  rent  payable  should  continue  to  be  the  judicial  rent  previously  fixed,  and  that 
the  holding  should  continue  to  be  subject  to  the  statutory  conditions,  until  the  former  judicial  .rent 
shall  have  been  revised. 

“ 112.  The  Statutory  or  judicial  term  is  at  present  15  years.  There  was  a pretty  general 
consensus  of  opinion  among  the  witnesses  that  the  term  is  too  long,  for  the  reason  that  it  is 
impossible  to  foresee  so  far  the  fluctuation  in  prices  which  largely  affeets  the  fairness  of  a rent. 
The  periods  suggested  range  from  five  years  upwards.  Two  witnesses  only  opposed  any  change, 
on  the  "round  that  a short  term  tends  to  unsettle  the  tenant’s  mind.  It  should  be  noticed,  however, 
that  of  those  who  propose  to  shorten  the  term,  Mr.  Neligan,  who,  as  a member  of  the  Cowper 
Commission,  recommended  a term  of  five  years,  did  so,  on  the  assumption  that  it  would  be  possible, 
to  arrange  an  automatic  process  for  fixing  rents.  Mr.  Neligan  now  suggests  10  years.  . 

“ 113.  The  Committee  are  of  opinion  that  a term  of  10  years  would  be  reasonable  and 
convenient. 

“ 114.  On  one  question,  which  judicial  decision  might  any  day  raise  to  importance,  the  law  was 
stated  to  be  in  a doubtful  and  unsatisfactory  state.  If  a tenant  dies  intestate,  and  legal  repre- 
sentalion  has  not  been  taken  out,  it  is  described  as  being  the  common  practice  of  landlords  and 
a, rents  to  give  receipts  for  rent  to  the  person  in  occupation,  describing  the  money  as  paid-  by  ‘the, 
representatives  of  A.B.,’  the  deceased  tenant.  It  has  been  the  practice,  both  of  the  Land 
Commission  and  of  Sub-Commissions,  under  the  Statute  of  1881,  to  make  an  order  appointing  the 
widow  or  child  who  shall  have  served  an  originating  notice  a limited  administrator  of  the  deceased 
tenant,  for  the  purpose  of  the  proceedings.  A judgment  of  the  Court  of  Exchequer  lias  thrown 
doubt  on  the  power  of  the  Land  Commission  to  exercise  this  jurisdiction,  on  the  hearing  of  a fan- 
rent  application.  So  long  as  this  doubt  has  not  been  set  at  rest  by  legislation,  the  Courts  may 
possdbiy  require,  in  all  cases  of  this  kind,  that  the  applicant  shall  obtain  letters  of  administration 
from  the  Probate  Division  before  the  originating  notice  to  fix  a fair  rent  could  be  served,  and  this 
necessity  would  obviously  cause  both  delay  and  expense. 

“115.  Having  regard  to  the  evidence  adduced  on  the  subject  of  turbary,  to  the  effect  that  if 
the  landlord  tries  to  sever  the  turbary. from  the  holding,  the  Commissioners  have  no  power  to  give 
the  turbary  to  the  tenant,  so  that  the  tenant  is  sometimes  compelled  to  pay  back  tor  turf  as  much' 
as  lie  has  gained  by  reduction  of  rent  (2113),  and  taking  into  consideration  that  in  many  parts  turf 
‘ is  a necessity  of  life,  and  that  oppressive  rent  is  sometimes  charged  for  the  privilege  of  cutting  turf, 
vour  Committee  are  of  opinion  that  when  the  turbary  is  outside  the  ambit  of  the  holding,  the 
Commissioners  should  have  power  in  cases  where  the'.tenant  has  hitherto  been  allowed  to  cut  turf  to 
tecu-e  the  right  to  the  tenant  such  terms  as  they  may  think  fit.  . The  same  power  might  be  granted 
•with  respect  to  all  easements  enjoyed  with  the  holding.  ■ 

“ 1 1 6.  The  arrangements  for  reporting  or  recording  the  decision  of  the  Land  Commission  have 
been  extremely  inadequate,  so  that  many  cases  of  enormous  importance;  both  to  landlord  and  tenant, 
are  entirely  without  judgment  being  accessible. 

“117.  One  legal  Assistant  Commissioner  stated  that  sometimes  six  months  elapsed  before  ihe 
judgments  of  the  higher  courts  are  available  for  the  guidance  of  the  Assistant  Commissioners,  and 
that  generally  in  this  respect,  though  no  other  branch  of  law  can  be  practically  so  important  to  the 
people  of.  the  country,  the  absence  of  regular  provision  for  the  supply  of  authorised  reports  of  land 
cases  places  the  Assistant  Commissioners  at  great  disadvantage. 

“118.  Mr.  Justice  Bewley  expressed  himself  as  quite  satisfied  with  the  present  system  of 
reporting  judgments,  but  he  agreed  that  it.  would  be  very  useful  to  have  a barrister’s  authenticated 
reports,  at  alf events  of  leading  cases  and  to  supply  them  to  the  Assistant  Commissioners. 

“ 119.  One  legal  witness  expressed  an  opinion  that  it  would  be  very  desirable  to  consolidate  all 
the1  Land  Statutes  from  1860  down  to  the  present  time  in  one-code;  simplifying,  so  far  as  possible, 
the  cross  references  and  artificial  definitions  of  the  present  Acts.  1 
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“ 120.  In  view  of  Lord  Justice  FitzGibbon’s  description  of  the  existing  difficulty  arising  from 
the  incorporation  of  several  complex  and  intricate  Statutes,  if  you  read  a clause  in  any  Act,  as  he 
said,  you  must  keep  every  clause  in  every  other  Act  in  your  mind  at  the  same  time ; and  of  the 
mass  of  undigested  legal  decisions,  your  Committee  are  of  opinion  that  opportunity  should  be  taken 
as  soon  as  feasible  of  including  all  the  legal  rules  as  to  the  hiring  of  land  in  one  consistent  and 
intelligible  Act,  which  besides  being  complete  in  itself  should,  in  the  language  of  the  late  learned 
Professor  Richey,  4 be  drawn  up  in  such  language,  form,  and  manner,  that  the  landlords  and  tenants  Richey’s  Irish. 
« in  Ireland  (or  at  least  such  of  them  as  are  reasonably  educated)  should,  like  the  inhabitants  of  ajj3 

‘ Continental  Europe  and  America,  be  able,  without  professional  assistance,  to  discover  their  respective 
‘ rights  and  duties.’ 

“121.  In  submitting  this  Report,  with  the  Minutes  of  Proceedings  and  Evidence  taken  before 
them,  your  Committee  beg  to  express  their  opinion  that  it  is  highly  desirable  that  they  should  be 
re-appointed  in  the  next  Session  of  Parliament,  for  further  consideration  of  subjects  connected  with 
some  of  the  above  matters,  as  well  as  for  the  purpose  of  inquiring  into  the  distribution  of  business 
among  the  departments  of  the  Land  Commission,  and  also  into  the  working  and  administration 
of  the  Purchase  Acts,  neither  of  which  subjects  is  comprised  in  their  present  Order  of  Reference.’ 


DRAFT  REPORT,  proposed  by  Mr.  Brodrich,  read  the  first  time,  as  follows 

“ 1 . Your  Committee  were  appointed  to  inquire  into  and  report  upon  the  principles  and  practice 
of  the  Irish  Land  Commissioners  and  County  Court  Judges  in  carrying  out  the  fair  rent  and  free 
sale  provisions  of  the  Lands  Acts  of  1870,  1881,  and  .1887,  and  of  the  Redemption  of  Rent  Act, 
1891,  and  to  suggest  such  improvements  in  law  and  practice  as  they  might  deem  to  be 
desirable. 


“ 2.  Your  Committee  have  examined  16  witnesses,  of  whom  two  were  members  of  the  Chief 
Commission,  three  legal  Assistant  Commissioners,  four  lay  Assistant  Commissioners,  two  County 
Court  Judges,  and  one  assistant  Lay  Commissioner. 

“ 3.  Lord  Justice  FitzGibbon  also  attended,  as  representing  the  Court  of  Appeal  in  Ireland, 
and  gave  evidence  before  Your  Committee.  Mr.  Toler  Garvey  and  Mr.  Barnes,  whose  evidence 
was  only  partially  taken,  were  the  only  unofficial  witnesses  examined.  Mr.  Kocntort  and  Mr. 
Willis  appeared  to  hand  in  certain  returns. 

“4.  Your  Committee  desire  to  express  their  strong  disapproval  of  the  manner  in  which  their 
sittinos  were  brought  to  a dose  before  certain  important  witnesses  unconnected  with  the  Land 
Commission,  and  whose  evidence  was  tendered,  could  be  examined.  By  this  course  your  Committee 
were  debarred  from  obtaining  any  adequate  expression  of  opinion  or  suggestions  from  those  who  are 
suitors  in  the  Land  Commission  Courts,  or  who  practise  before  the  Courts.  They  especially  regret 
that  the  Chairman  should  have  thought  fit,  by  his  deciding  vote,  to  exclude  this  important  branch  of 
evidence,  without  the  assistance  of  which  it  is  impossible,  in  their  opinion,  to  prepare  and  present  a 
complete  report  -within  the  terms  of  the  Reference.  It  is  further  to  be  regretted  that  the  inquiry 
was  closed  before  certain  essential  returns  which  had  been  called  for  could  be  furnished. 


“ 5.  Despite  the  incompleteness  of  the  information  now  before  them,  your  Committee  are  satisfied 
that  parliament  should  be  placed  at  once  in  possession  of  their  views  on  two  points 

“ (1).  On  the  question  of-  the  status  of  the  tenant  on  the  expiration  of  a statutory  term, 

‘.your  Committee  have  had  the  evidence  of  two  Judges  of  the  Supreme  Court  (one  of  them 
the  chief  of  the  Land  Commission)  that,  whilst  they  are  of' opinion  that  upon  the  expiration 
of  the  statutory  term  the  rent  fixed  by  the  Land  Commission  will  be  the  rent  payable  by 
the  tenant  pending  any  application  to  the  Court,  the  question  is  a moot  one,  and  your 
Committee  are  of  opinion  that  all  doubts  upon  thi3  point  should  be  set  at  rest  by  a short 
Act,  in  accordance  with  the  opinion  expressed  by  such  Judges, 
o ' “(2.)- With  regard  to  the  equally  pressing  matter  of  the  method  by  which  a revision  of 

judicial  rent  at  the  expiration  of  a statutory  term  should,  when  desired,  be  carried  out,  your 
Committee  regret  that,  as  the  evidence,  with  the  two  exceptions,  has  come  entirely,  irom 
officials,  they  have  to  rely  on  opinions  which  . are  naturally  influenced  in  favour  ot  the 
existing  system. 

“6l  Several  modMcations  of  the  latter  have  been  suggested,  but  none  of  them  have  been  I0  2M-57. 
supported  with  such  a consensus  of  opinion  as  would  lead  your  Committee  to  believe  that  their  3633_5 
adoption  would  either  give  general  satisfaction,  materially  diminish  litigation,  or  be  preferable  to  4776-7.; 
the  present  system,  with  the  existing  right  of  appeal  to  either  party  on  questions  of  value  as  well  as  4582^8039 
of  law.  ...  . 8043. 


“7.  Your  Committee  hold  that  the  procedure  provided  by  Form  No.  74  of  trie  Land  Commis- 
sion Rules,  by  which  the  parties  have  an  opportunity,  of  agreeing  to  come  to  terms  on  the  valuation 
of  an  official  or  independent  valuer,  may,  if  generally  known,  be  largely  availed  of  in  any  revision  ot 
rent  on  holdings  where  a judicial  rent  has  once  been’ fixed,- .7  1 


■ “ 8.  As  to  the  automatic  revision  of  rents  adopted' by  the  Act  of  1887,  although  it  is  true  that  11,944-60. 

the  official  witnesses  were  mainly  unfavourable  to  this  system,  the  two  non-official  witnesses. examined  l|368-70. 
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gave  evidence  that  caused  your  Committee  to  regret  that  the  subject  could  not,  by  reason  of  the 
course  adopted,  be  further  investigated.  Having  regard  to  the  fact  that  the  system  has  been  prac- 
tically tested,  the  Committee  think  that  a plan  which  would  relieve  the  parties  from  the  present 
expensive  litigation  is  worthy  of  further  consideration. 

“ 9.  A considerable  amount  of  evidence  was  given  as  to  the  practice  of  the  Commissioners  in 
fixing  a judicial  rent.  From  this  it  appears  that  no  instructions  were  at  any  time  issued  by  the 
Chief  Commission  as  to  the  principles  upon  which  it  should  be  determined.  It  is  clear  that  there  is 
no  absolute  uniformity  in  the  practice  of  the  Assistant  Commissioners,  though  of  late  years  there  has 
been  less  divergency  of  method,  partly  owing  to  the  more  settled  practice  of  the  Chief  Commission, 
and  partly  owing  to  the  fuller  acquaintance  of  the  Assistant  Commissioners  with  the  principles  upon 
which  they  individually  act.  The  evidence  goes  to  show  that  the  judicial  rent  is  not  a competition 
rent,  meaning  by  that  expression  the  rent  which  the  landlord  might  naturally  expect  to  get  in  the 
open  market,  if  he  was  letting  the  land  in  his  own  hands  to  a solvent  tenant.  The  fair  rent,  as  fixed 
by  the  Commissioners,  was  proved  to  be,  speaking  generally,  30  per  cent,  lower  than  the  competition 
rent  so  defined. 

“ 10.  From  this  it  is  apparent  that  the  Act  has  been  construed  in  favour  of  the  tenant  in  a 
manner  entirely  different  from  the  intentions  of  the  framers  of  the  Act,  as  stated  to  the  House  by 
Mr.  Attorney  General  Law : — ‘ Pie  now  came  to  the  question,  How  a fair  rent  was  to  be  ascertained? 
What  the  clause  meant  was  this : it  meant  to  lay  down  that  a fair  rent  was  a competition  rent 
minus  the  yearly  value  of  the  tenants’  interest  in  the  holding.  That  was  what  was  intended,  and 
anything  else  would  be  monstrously  unjust.  If  his  proposition  was  disputed  he  was  quite  ready  to 
defend  it.’ — Law,  Attorney  General  for  Ireland.  Hansard,  Yol.  260,  p.  1399. 

“ 11.  In  arriving  at  their  conclusion  the  Assistant  Commissioners  have  told  us  that  they  take  into 
consideration  the  fact  that  the  tenant  is  in  occupation  of  his  holding,  its  situation  and  convenience, 
its  proximity  to  a town,  market,  or  railway,  the  incidence  of  local  taxation,  the  carrying  powers  of 
the  land,  and,  in  a general  way,  the  question  of  prices.  But  your  Committee  are  unable  to  say 
what  proportion  these  elements  bear  in  the  practice  of  the  several  Assistant-Commissioners. 

“ 12.  Instances  were  brought  before  your  Committee  in  which,  outside  Ulster,  after  heavy 
reductions  of  rent  had  been  made  in  certain  holdings  by  the  Commissioners,  very  large  sums  had 
been  realised  for  the  tenant-right.  Your  Committee  would  have  been  glad  to  hear  further  evidence 
on  this  point. 

“ 13.  Your  Committee  have  had  to  consider  the  methods  in  which  the  tenant’s  improvements 
have  been  treated  by  the  Land  Commission  Courts  in  administering  the  Acts  of  1881  and  1887. 

“ 14.  The  legal  interpretation  of  the  Act  of  1881  upon  this  important  point  has  been  stated  by 
Lord  Chancellor  Law,  in  the  leading  case  of  ‘ Adams  and  Dunseath,’  as  follows  : 

“ ‘ Improvements  must  be  suitable  and  ameliorative  to  the  holding,  increasing  thereby  its 
letting  value. 

“‘The  improvement  works  are  one  thing,  the  increased  letting  value  resulting  therefrom 
another.  The  former,  when  executed  by  the  tenant,  are  wholly  his,  and  are  to  be  completely 
protected  and  secured  against  confiscation,  by  rent  or  otherwise.  The  latter,  namely,  the 
increased  letting  value,  or  in  other  words,  the  development  by  the  improvement  works  of  the 
latent  powers  and  capacities  of  the  land,  does  not  necessarily  belong  to  the  tenant.  There 
are  many  cases  in  which  it  would  be  no  more  than  a fair  return  for  the  tenant’s  outlay  in 
effecting  the  improvement  works  ; there  are,  on  the  other  hand,  cases  in  which,  in  the 
ascertainment  of  a fair  rent,  the  landlord  is  justly  entitled  to  have  some  share  of  the  increased 
yearly  value.  The  increased  letting  value  is,  therefore,  to  be  dealt  with  as  may,  under  all 
the  circumstances  of  the  case,  be  just  and  fair  between  the  parties.’ 

“ 15.  When  improvements  are  decided  by  the  Court  to  have  been  made  by  tne  tenant  and  to 
have  x-esulted  in  an  increased  letting  value,  the  practice  is  in  all  cases  in  the  first  place  to  make  such 
allowance  in  the  rent  as  will  give  to  the  tenant  a fair  return  for  his  outlay.  In  the  few  cases  where 
this  increased  letting  value  is  not  wholly  absorbed  by  such  allowance  the  x-esidue  is  distributed 
between  the  landlord  and  tenant  by  the  Commissioners,  as  may  appear  to  them  to  be  just  and  fair, 
having  regard  to  their  respective  interests.  Evidence  was  given  that  the  rate  of  interest  usually 
allowed  to  the  tenant  was  5 per  cent.,  but  on  some  classes  of  improvements  amounted  to  as  much  as 
8,  10,  and  12  per  cent. 

“ 16.  Mr.  Justice  Bewley,  and  nearly  all  of  the  Assistant  Commissioners,  gave  evidence  to  the 
effect  that,  in  the  majority  of  cases,  after  allowing  the  tenant  full  interest  upon  the  improvement 
works,  nothing  in  the  shape  of  increased  letting  value  remained  to  be  allocated  to  either  party ; and 
that  the  question  of  such  allocation  was  a mere  academic  one. 

“ 17.  The  above  evidence  would  appear  to  show  that  there  is  no  ground  for  the  assumption  that 
the  tenants’  improvements  have  been  confiscated  by  the  administration  of  the  Acts  of  1881  and  1887, 
or  that  they  have  not  been  sufficiently  protected  from  the  imposition  of  rent, 

“ 18.  As 
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“ 18.  As  regards  ‘fair  rents’  fixed  under  the  Redemption  of  Rent  (Ireland)  Act,  1891,  it  is 
necessary  to  observe  that  while  the  principle  of  exempting  tenants’  improvements  under  the  Act  of 
1881  has  been  held  to  apply  to  the  case  of  long  leaseholds,  it  has  been  decided  upon  the  construction 
of  the  Redemption  of  Rent  Act,  1891,  that  in  the  case  of  Fee  Farm  Grants  tenants  are  not  entitled 
to  claim  this  exemption. 

“ 19.  It  is,  however,  to  be  remembered  that  the  right  to  have  a fair  rent  fixed  under  this  Act 
is  given  as  a penalty  upon  the  landlord,  in  consequence  of  his  refusing  to  sell  the  holding  to  the 
tenant,  and  does  not  arise  until  after  such  refusal. 

“ 20.  As  regards  the  evidence  given  on  the  questions  of  presumption  as  to  improvements,  town 
parks,  pasture  holdings,  demesne  lands,  sub-lettings  and  sub-division,  tenancies  under  limited  ovrners, 
eviction  by  title  paramount,  the  landlord’s  right  of  pre-emption,  the  status  of  future  tenants,  the 
length  of  the  statutory  term,  and  the  position  and  action  of  mortgagees  of  the  landlord’s  estate,  the 
exclusion  of  evidence  has  left  your  Committee  unable  to  complete  their  Report  or  make  any 
recommendations. 

“21.  The  same  observations  apply  to  the  various  questions  of  procedure,  both  before  the. 
County  Courts  and  the  Land  Commission,  which  were  brought  before  your  Committee. 

“ 22.  Your  Committee  desire  to  place  on  record  their  dissatisfaction  that  the  evidence  of  Lord 
Justice  FitzGibbon  and  Mr.  Commissioner  FitzGerald  was  not  completed,  and  that  the  Registrar 
General,  though  repeatedly  asked  for,  was  not  summoned.” 

Motion  made,  and  Question  proposed,  That  the  Draft  Report  proposed  by  the  Chairman  be. 
read  a second  time,  paragraph  by  paragraph — (The  Chairman). 

Amendment  pi-oposed,  to  leave  out  the  words  “ the  Chairman,”  in  order  to  insert  the  words 
“ Mr.  Brodrick.” — (Mr.  Brodrick.) 

Question  put,  That  the  words  “ the  Chairman  ” stand  part  of  the  Question. — The  Committee 
divided  : 


Ayes,  8. 
Mr.  Clancy. 
Mr.  Dillon. 

Noes,  6. 
Mr.  Brodrick. 
Mr.  Carson. 

Mr.  Fuller. 

Mr.  Hayes  Fisher. 

Mr.  T.  M.  Healy. 

Mr.  W.  Kenny. 

Mr.  Leese. 

Mr.  Macartney. 

Mr.  Solicitor  General. 

Colonel  Waring. 

Mr.  T.  W.  Russell. 
Mr.  Sexton. 

Main  question  put,  and  agreed  to. 

Draft  Report  proposed  by  the  Chairman,  read  a second  time,  paragraph  by  paragraph. 
Paragraph  1,  amended,  and  agreed  to. 

Paragraph  2,  agreed  to. 

Paragraph  3,  amended,  and  agreed  to. 

Paragraph  4,  agreed  to. 

Paragraph  5,  postponed. 

Paragraphs  6 — 8,  agreed 'to. 

Paragraph  9,  postponed. 

Paragraph  10,  agreed  to. 

Paragraphs  11 — 13,  amended,  and  agreed  to. 

Paragraphs  14 — 15,  postponed. 

Paragraphs  16 — 18,  agreed  to. 

Paragraph  1 9,  amended,  and  agreed  to. 

Paragraph  20,  postponed. 

Paragraphs  21 — 23,  agreed  to. 

Paragraphs  24 — 25,  postponed. 

Paragraphs  26 — 27,  agreed  to. 

Paragraph  28,  postponed. 

Paragraph  29,  amended,  and  agreed  to. 

Paragraphs  30 — 31,  amended,  and  agreed  to. 

[Adjourned  till  To  morrow,  at  Twelve  o’clock. 
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PROCEEDINGS  OF  THE 


Wednesday , 1 5th  August  1894. 

MEMBERS  PRESENT : 

Mr.  John  Morley,  in  the  Chair. 

Mr.  T.  W.  Russell. 

Mr.  Dillon. 

Mr.  Sexton.  . 

Mr.  Leese. 

Letter  from  Mr.  MacAfee  read  by  the  Chairman. 

Paragraph  32,  amended,  and  agreed  to. 

Paragraphs  33 — 34,  agreed  to. 

Paragraphs  35 — 36,  amended,  and  agreed  to. 

Paragraphs  37 — 39,  agreed  to. 

Paragraph  40,  postponed.  . 

Paragraphs  41 — 44,  amended,  and  agreed  to. 

Paragraphs  45 — 46,  postponed. 

Paragraph  46*,  amended,  and  agreed  to. 

Paragraph  47,  disagreed  to. 

[Adjourned  till  To-morrow,  at  Twelve  o’clock. 


Thursday , 1 6th  August  1894. 


MEMBERS  present: 

Mr.  John  Morley,  in  the  Chair. 

Mr.  T.  W.  Russell. 

Mr.  Sexton. 

Mr.  Clancy. 

Mr.  T.  M.  Healy. 

Paragraph  48,  amended,  and  agreed  to. 

Paragraph  49,  agreed  to. 

Paragraphs  50 — 53,  amended,  and  agreed  to. 

Paragraph  54,  agreed  to. 

Paragraphs  55 — 56,  amended,  and  agreed  to. 

Paragraphs  57 — 60,  agreed  to. 

Paragraph  61,  amended,  and  agreed  to. 

Paragraph  62,  agreed  to. 

Paragraphs  63—65,  amended,  and  agreed  to. 

Paragraph  66,  agreed  to. 

Paragraphs  67—68,  amended,  and  agreed  to. 

Paragraph  69,  postponed. 

Paragraphs  70—71,  amended,  and  agreed  to. 

Paragraph  72,  amended,  and  agreed  to. 

[Adjourned  till  To-morrow,  at  Eleven  o’clock. 


Mr.  Dillon. 
Mr.  Leese. 
Mr.  Fuller. 


Mr.  T.  M.  Healy. 
Mr.  Fuller. 

Mr.  Clancy. 
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SELECT  COMMITTEE  ON  LAND  ACTS  (IRELAND). 


Iriday , \7th  August  1894. 


MEMBERS  PRESENT : 

Mr.  John  Morley,  in  the  Chair. 


Mr.  Solicitor  General. 
Mr.  T.  W.  Russell. 
Mr.  Sexton. 

Mr.  Healy. 


Mr.  Fuller. 
Mr.  Clancy. 
Mr.  Dillon. 


Paragraphs  73 — 74,  amended,  and  agreed  to. 

Paragraph  75,  disagreed  to. 

Amendment  proposed,  That  the  following  new  paragraph  be  inserted  in  the  Report : 

“ Your  Committee  have  carefully  considered  the  direction  of  the  Act  of  1881,  that  no  rent 
should  be  allowed  in  respect  of  the  tenant’s  improvements  ; also  the  decision  in  Adams  v.  Dunseath, 
.rendering  the  tenant  liable  to  rent  in  respect  of  a portion  of  the  value  resulting  from  his  improve- 
ments ; and  the  practice  of  the  Sub-Commission  Courts,  which,  according  to  the  weight  of  evidence 
before  us,  allows  ihe  landlord  rent  in  respect  of  the  whole  of  the  improved  value,  except  so  much 
as  is  given  to  the  tenant  for  interest  on  his  outlay.  The  intention  of  the  Legislature  has  not,  in 
the  opinion  of  your  Committee,  been  carried  into  effect  by  the  Judgment  in  Adams  v.  Dunseath, 
and  it  seems  to* have  been  defeated  in  the  practice  of  the  Courts  in  fixing  rents.  It  is  of  great 
and  urgent  importance  that  the  law  on  this  subject  should  be  made  unquestionably  clear.  Agricul- 
tural improvements  are  of  vital  consequence  to  the  welfare  of  Ireland,  and  it  is  cerfain,  from 
experience,  as  well  as  from  the  effects  of  the  Act  of  1881  upon  the  interests  of  landlord  and  tenant, 
that  the  tenant  alone  is  willing  to  make  improvements,  or  will  in  future -make  them.  The  public 
interest,  therefore,  demands  that  he  should  be  encouraged  by  being  secured  in  the  enjoyment  of  the 
value  resulting  from  his  expenditure  and  labour.  In  making  improvements,  he  incurs  a certain 
risk  of  loss.  It  often  happens  that  the  cost  is  not  nearly  repaid  by  the  result.  The  usual  case 
appears  to  be  that  the  increased  value  is  only  sufficient  to  yield  a bare  return  for  the  outlay.  When, 
by  exceptional  success,  a more  considerable  value  results,  which  never  would  be  created  except  by 
the  tenant’s  exertions,  he  is  liable  to  be  charged  an  increased  rent  in  consequence,  and  this  is  not 
encouraging,  but.  the  reverse.  The  effect  of  the  creation  of  a Statutory  term  being  to  let  the  land, 
including  its  capacity,  to  the  tenant,  in  perpetuity,  there  appears  to  be  no  reasonable  and  no 
intelligible  cause  for  denying  to  the  tenant  the  full  enjoyment  of  any  improvement  in  his  holding 
produced  by  the  expenditure  of  his  capital  or  the  application  of  his  labour.  The  interference  of 
Parliament  is  required  in  order  to  ascertain  and  secure  to  the  tenant  his  right  to  the  improved  letting 
value  which  has  been  elicited  by  his  improvements.” — (Mr.  Sexton .) 


Question,  That  this  paragraph  be  inserted  in  the  Report, — put,  and  agreed  to. 
Paragraph  76,  amended,  and  agreed  to. 

Paragraph  77,  amended,  and  agreed  to. 

Paragraph  78,  disagreed  to. 

Paragraphs  79 — 84,  agreed  to. 

Paragraph  85,  postponed. 

Paragraph  86,  amended,  and  agreed  to. 

Paragraphs  87 — 89,  agreed  to. 


Paragraph  90,  disagreed  to. 


Paragraphs  91 — 92,  amended,  and  agreed  to. 


Amendment  proposed,  That  the  following  new  paragraph  be  inserted  in  the  Report : 

“ The  gross  amount  of  rental  dealt  with  under  all  the  fair-rent  provisions  of  the  several  Acts, 
since  the  passing  of  the  Act  of  1881,  is  6,140,602/.,  and  the  Land  Commission  report  that  this  total 
has  been  reduced  under  these  provisions  by  1,279,475/.,  or  20*8  per  cent.” — (Mi-.  Sexton). 

Question,  That  this  paragraph  be  inserted  in  the  Report, — put,  and  agreed  to. 

Amendment  proposed,  That  the  following  new  paragraph  be  inserted  in  the  Report : 

“It  is  believed  that  agricultural  rents  in  England,  where  the  tenant  generally  makes  no 
improvements,  and  possesses  no  legal  property  in  the  holding,  have  undergone  much  heavier 
reductions  within  the  same  period,  by  voluntary  action  of  the  landlords.” — (.Mr.  Sexton.) 

Question,  That  this  paragraph  be  inserted  in  the  Report, — put,  and  agreed  to. 

0.122  h Amendment 
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Amendment  proposed,  That  the  following  new  paragraph  be  inserted  in  the  Report : 

Fair  rent  “ The  Act  of  1881,  in  directing  that  the  Court,  on  the  application  of  the  tenant  of  a holding,  or 

undefined.  0f  the  landlord,  or  both,  might  determine  ‘ the  fair  rent  to  be  paid  by  such  tenant  to  the  landlord 
for  the  holding,’  laid  down  no  principle,  or  rule,  or  method  of  valuation,  to  guide  the  Court  in 
fixing  the  amount  of  the  rent.  The  only  instructions  bearing  upon  this  fundamental  matter  in  any 
Section  8.  definite  sense  are  set  forth  in  Section  8 of  the  Act,  and  they  direct  the  Court,  (1)  to  ‘ have  regard 
Sub-section  9 to  t^ie  interest  of  the  landlord  and  tenant  respectively,’  and,  (2)  that  ‘ no  rent  is  to  be  allowed 
or  made  payable,’  in  respect  of  improvements  made  by  the  tenant,  and  for  which  he  had  not  been 
paid  or  otherwise  compensated  by  the  landlord.” — (Mr.  Sexton.) 

Question,  That  this  paragraph  be  inserted  in  the  Report, — put,  and  agreed  to. 

Amendment  proposed,  That  the  following  new  paragraph  be  inserted  in  the  Report : 

No  fixed  “ No  subsequent  Statute  has  touched  the  subject  of  the  principle  of  a fair  rent.  No  mode 

setTie'd  mode  of  valuation  has  been  prescribed  either  by  Parliament  or  otherwise,  and  it  appears  that  the  interest 
valuation.  of  the  tenant,  to  which  the  Court  is  to  have  regard  in  fixing  the  amount  of  the  rent,  has  never  been 
made  the  subject  of  a direct  judicial  pronouncement,  either  by  the  Court  of  Appeal  or  by  the  Land 
Commission,  or  even  by  any  County  or  Sub-Commission  Court.  Consequently,  of  necessity,  each 
individual  administrator  acts  absolutely  according  to  his  own  opinion  of  what  may  have  been 
intended,  and  there  is  neither  a common  understanding  of  the  law,  nor  anything  approaching  to 
uniformity  in  practice.” — (Mr.  Sexton.) 

Question,  That  this  paragraph  be  inserted  in  the  Report, — put,  and  aoreed  to. 


Amendment  proposed,  That  the  following  new  paragraph  be  inserted  in  the  Report : 

Interest  of  tho  “ Whilst  the  interest  of  the  tenant  still  continues  undefined,  the  direction  that e no  rent  is  to  be 
tenant  not  allowed  or  made  payable  in  respect  of  the  tenant’s  improvements  ’ was  subjected  to  judicial 

defined.  interpretation  soon  after  the  passing  of  the  Act.  The  Land  Commission  interpreted  the  direction  to 

mean  that  all  letting  value  resulting  from  the  tenant’s  improvements  was  to  be  excluded  from 
DunseaUi  consideration  in  fixing  the  fair  rent,  but  the  Court  of  Appeal  (in  Adams  v.  Dunseath.  referred  to 
more  particularly  in  another  part  of  this  Report)  held,  by  a majority  of  the  judges,  that  the 

direction  of  the  Act  not  to  allow  any  rent  in  respect  of  the  tenant’s  improvements 

must  be  taken  to  mean,  not  what  the  language  of  the  Act  conveys  to  the 

ordinary  mind,  but  something  different  and  much  more  complex— namely,  that  the 

tenant  is  entitled  to  an  annual  percentage  of  indefinite  amount  in  his  outlay  in  making  the  improve- 
ment ; but  that  any  remainder  of  letting  value  due  to  his  improvement,  after  the  percentage  on  outlay 
has  been  allowed  to  him,  is  to  be  divided  between  him  and  the  landlord,  according  to  the  judicial 
discretion  of  the  Land  Commission,  having  regard  to  the  interest  of  the  landlord°and  the  tenant 
respectively.”- — (Mr.  Sexton.) 

Question,  That  this  paragraph  be  inserted  in  the  Report,— put,  and  agreed  to. 


Amendment  proposed,  That  the  following  new  paragraph  be  inserted  in  the  Report : 

Rulings  in  “This  remarkable  judgment,  reversing  the  law  as  laid  down  by  the  Land  Commission  in 

Adams  v.  the  same  case,  and  formulating  a complicated  rule  of  law  on  apportionment  of  the  value  of  the 

Dunseath.  tenant’s  improvements,  which,  according  to  the  apparent  meaning  of  the  words  of  the  Act,  was  not 

to  be  apportioned,  at  the  same  time  presented  two  conclusions  so  clearly  as  to  render  it  difficult  to 
realise  that  their  meaning  could  be  mistaken.  The  tenant  was  to  have  allowance  upon  his  outlay, 
but  so  far  from  being  limited  by  the  judgment  to  this  allowance,  he  was  declared  entitled  to  a share 
Q.  10209.  of  any  remainder  of  letting  value  resulting  from  his  outlay.  And  his  right  to  the  additional  share 
was  declared  to  be  attributable  to  the  legal  interest  of  the  tenant  in  the  holding  apart  from  his 
improvements.” — (Mr.  Sexton.) 

Question,  That  this  paragraph  be  inserted  in  the  Report— put,  and  agreed  to. 

[ Adjourned  till  To-morrow,  at  Eleven  o’clock. 
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Saturday , ISth  August  1894. 


MEMBERS  PRESENT  : 


Mr.  John  Morley  in  the  Chair. 


Mr.  T.  W.  Russell. 
Mr.  Solicitor  General. 
Mr.  Sexton. 

Mr.  Dillon. 


Mr.  Fuller. 

Mr.  Clancy. 

Mr.  T.  M.  Healy. 


Amendment  proposed,  That. the  following  new  paragraph  be  inserted  in  the  Report:— 

This  judgment,  delivered  in  1882,  has  been  the  law  since  then,  and  is  now  the  law,  and  during  Not  followed 
the  interim  of  12  years  has  been  binding  upon  all  administrators  of  the  Land.  Acts.  But  your  ^ mumi;sion. 
Committee  have  learned  with  extreme  surprise,  from  a majority  of  the  official  witnesses,  including 
the  three  legal  Assistant  Commissioners  who  were  examined,  Mr.  Bailey,  B.L.,  Mr.  Doyle,  b.l.,  and 
Mr.  Greer;,  also  two  lay  Assistant  Commissioners,  as  well  as  the  County  Court  Judge  of  Kerry, 
and  Mr.  Heard,  a County  Court  valuer,. that  the  practice  is  to  give  to  the  landlord,  alter  allowing  the 
tenant  a percentage  on  his  outlay,  any  remainder  of  letting  value  due  to  the  tenant’s  improvements 
in  the  soil.  As  to  the  interest  of  the  tenant,  which,  according  to  the  Court  of  Appeal,  entitles  him 
to  a further  share  in  the  value  of  his  improvements  beyond  the  mere  interest  on  h,s  outlay,  the 
•evidence  of  these  witnesses  is  plainly  to  the  effect  that  what  they  understand  by  the  interest  ol  the 
tenant  is  simply  a right  to  the  percentage  on  his  outlay  upon  improvements.  This  conclusion  is  con- 
firmed by  their  testimony  that  they  fix  a fair  rent  to  be  paid  by  the  present  tenant  at  what  a solvent 
tenant  desiring  to  become  a tenant  of  the  holding  could  fairly  pay  from  year  to  year,  I hat  is  to 
say,  they  fix  the  rent  at  what  might  be  paid  by  a person  having  no  interest  m the  holding,  and  take 
no  account  in  measuring  the  fair  rent  of  the  present  tenant’s  statutory  interest.  —(Mr.  Sexton. ) 

Question,  That  this  paragraph  be  inserted  in  the  Report,— put,  and  agreed  to. 

Amendment  proposed,  That  the  following  new  paragraph  be  inserted  in  the  Report  :— 

“ The  County  Court  Judge  of  Cork,  examined  at  the  close  of  the  Inquiry,  gave  evidence  on  this  qy.  Occu- 
question  which  shows  a practice  on  his  paid  different  from  that  pursued  by  his  own  Court  valuer  and 
by  the  County  Court  Judge  of  Kerry.  Two  or  three  lay  Assistant  Commissioners  gave  evidence 
that  they  allow  the  tenant  a share  in  the  value  of  improvements  in  the  soil  beyond  the  interest  in 
his  outlay,  and  also  that  they  allow  for  the  occupation  right  in  fixing  the  amount  of  the  fair  rent;  (Qy.) 
but  these  are  questions  of  law  as  well  as  of  value.  The  legal  Assistant  Commissioners,  according  to 
the  evidence,  lay  down  the  law  in  their  several  courts  ; your  Committee  examined  three  of  the  four 
legal  Assistant  Commissioners,  and  they  agreed  that  the  practice  is  to  give  the  tenant,  in  respect  of  his 
improvements  in  the  soil,  a percentage  on  his  outlay,  and  nothing  more,  and  to  fix  the  fair  rent, 
without  taking  into  account  his  occupation  interest.  Your  Committee  are  quite  unable  to  understand, 
and  no  witness  has  attempted  to  explain,  how  it  was  possible  for  some  Assistant.  Commissioners  to 
give  only  the  percentage  on  outlay,  and  not  to  allow  for  the  occupation  interest  in  the  rent,  whilst 
others,  in  the  same  courts,  gave  a share  beyond  the  percentage  and  allowed  for  the  occupation  right ; 
and  how  this  contrariety  of  practice  could  continue  for  twelve  years,  without  any  ^dissent  between 
the  Assistant  Commissioners  valuing  in  such  different  modes,  without,  any  ruling  ot  the  law  by  the 
leo-al  Assistant  Commissioners,  without  any  evidence  or  argument  in  the  Court  or  any  o±  them,  ana 
without  a solitary  appeal  on  the  subject  out  of  over  forty  thousand  appeals  lodged  with  the  Land 
Commission.” — (Mr.  Sexton .) 

Question,  That  this  paragraph  be  inserted  in  the  Report,— put,  and  agreed  to. 

Amendment  proposed,  That  the  following  new  paragraph  be  inserted  in  the  Report  :— 

“ Your  Committee  can  come  to  no  other  conclusion  than  that  the  general  practice  of  the  Conclusion. 
Sub-Commission  Courts  has  been,  and  is,  to  deny  to  the  tenant  that  share  m the  value  of  his 
improvements  to  which  the  Court  of  Appeal,  in  Adams  v.  Dunseath,  declared  him  to  be  entitled, 
and  to  leave  out  of  account,  in  fixing  the  fair  rent,  that  interest  of  the  tenant  to  which  the  Statute 
expressly  directed  the  Courts  to  have  regard,  and  the  operative  force  of  which  the  Court  ot  Appeal 
explicitly  affirmed.” — (Mr.  Sexton.') 

Amendment  proposed,  That  the  following  new  paragraph  be  inserted  in  the  Report  :— 

“The  Judicial  Commissioner,  Mr.  Justice  Bewley,on  being  examined,  towards  the  conclusion  of  ^enceof 
the  inquiry,  when  the  contradictions  in  the  evidence  of  the  Assistant  Commissioners  had  challenged  Bowley_ 
explanation,. informed  your  Committee  that  i he  Land  Commission  do  not  instruct  the  Assistant- 
Commissioners,  and  do  not  consider  that  it  is  their  function,  or  that  they  have  any  right  to  instruct 
the  Assistant-Commissioners  in  the  discharge  of  their  duty.  It  is  evident,  however,  in  the  s-ate  of 
facts  disclosed*  that  effectual  measures  must  be  adopted  without  delay  to  secure  both  the  observance 
0.122.  h 2 0t 
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Legislation 

required. 


of  the  law  and  intelligent  uniformity  of  practice.  The  learned  J udge  explained  that  the  practice 
m his  Court  is  to  allow  the  tenant  only  the  percentage  on  outlay  in  respect  of  his  improvements  ; 
but  that  his  occupation  right  is  taken  into  account  in  fixing  the  fair  rent,  and  that  by  this  means 
the  tenant  receives  his  due  share  of  the  remainder  of  the  value  of  his  improvements,  as  part  of  his 
general  interest  in  the  holding.  Mr.  Justice  Bewley  held  that  this  is  in  accord  with  the  judgment  in 
Adams  w.  Uunseath,  and  he  produced  a correspondence  between  himself  and  Lord  J ustice  FitzGibbon, 
m which  the  Lord  Justice  appeared  to  convey  a general  assent  to  Mr.  Justice  Bewley’s  proposition. 
Your  Committee  have  learned  that  the  Court  valuers  of  the  Land  Commission  are  not  instructed  to 
act  m the  particular  mode  described  by  Mr.  Justice  Bewley.  His  colleague,  Mr.  Commissioner 
* f'i1'?',  examined  at  the  opening  of  the  sittings  of  your  Committee,  gave  an  account  of  the 

method  of  fixing  fair  rents,  but  made  no  reference  to  the  occupation  right.  Assuming  that  the 
Land  Commission  Court  takes  this  right  into  account  in  reduction  of  the  rent,  and  that  the  Sub- 
Commission  Courts,  as  testified  by  their  legal  chairmen,  fixed  the  rents  without  deduction  in  respect 
of  the  occupation  right,  your  Committee  confess  their  inability  to  understand  how  the  rents  brought 
up  on  appeal  from  the  Sub-Commission  Courts,  amounting  to  431,398/.,  should  not  have  been 
reduced,  but  increased  to  432,680/.  by  the  Court  of  the  Land  Commission.  The  intervention  of 
I arliament  is  urgently  required  to  define  and  protect  “ the  interest  of  the  tenant,”  and  to  secure 
coherent  administration  of  the  law.” — (Mr.  Sexton). 

Question,  That  this  paragraph  be  inserted  in  the  Report,— put,  and  agreed  to. 


Amendment  proposed,  That  the  following  new  paragraph  be  inserted  in  the  Report : 

Your  Committee  have  further  to  observe  that  the  elaborate  forms  of  report  in  use  by  Sub- 
Commissions  and  appeal  valuers,  and  the  less  complicated  forms  used  by  the  valuers  to  the  County 
Couits,  whilst  they  furnish  many  particulars  of  more  or  less  interest  to  the  parties,  do  not  afford 
(M  EJ  01)matlon  direct,y  bearing  on  the  essential  matter,  which  is,  the  fairness  of  the  rent.” 


Question,  That  this  paragraph  be  inserted  in  the  Report,— put,  and  agreed  to. 
Paragraph  93,  agreed  to. 

Paragraphs  94—95,  amended,  and  agreed  to. 

Paragraph  96,  agreed  to. 

Paragraph  97,  amended,  and  agreed  to. 

Paragraphs  98 — 106,  agreed  to. 

Paragraph  107,  amended,  and  agreed  to. 

Paragraphs  108—110,  agreed  to. 

Paragraphs  111 — 112,  amended,  and  agreed  to. 

Paragraph  113,  amended. 


„ , ^‘10">er  amendment  proposed,  at  ll,e  end  of  the  paragraph  to  add  the  following  words:  "and 
„ hav'?f  r'f  *;<1.  to  th,e,  conclusions  stated  in  Paragraph  19  of  the  Chairman’s  Draft  Report,  they 
“ terna'C  (SVSoIf) 16  eqi“t“l'le  to  “PP1?  tl™  abridgment  of  the  period  to  existing  statutory 

Question,  That  those  words  be  added  to  the  paragraph.— The  Committee  divided  : 


Ayes,  3. 
Mr.  Clancy. 
Mr.  Dillon. 
Mr.  Sexton. 


Noes  3. 

Mr.  Fuller. 

Mr.  T.  W.  Russell. 
Mr.  Solicitor  General. 


Whereupon  the  Chairman  declared  himself  with  the  Noes. 
Paragraph,  as  amended,  agreed  to. 

Paragraph  114,  agreed  to. 

Paragraph  115 — 117,  amended,  and  agreed  to. 

Paragraph  118,  disagreed  to. 

Paragraph  119,  agreed  to. 

Paragraph  120,  amended,  and  agreed  to. 


•i  f,„SS^r,aPrt  121-- Amendment  proposed  to  leave  out  in  line  3 oil  the  words  from  the  word 
further  to  the  end  of  the  paragraph,  m order  to  add  the  following  words For  the  purpose 
'"t0  Ike  "working  and  administration  of  the  Purchase  Acts,  the  working  of  the  Emd 

ConfmirWCcMr.  T IP . S^)°°  ° '“””g  *»  **•**»«•  °f  *•»  ^ 


Question, 
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T1*al  the  ™*  P1'0pOSed  “ be  left  °«  ■*»«  Krt  of  the  paragraph, — put,  and 
Question,  That  the  proposed  words  be  there  added,  put.— The  Committee  divided  • 


Ayes,  4. 
Mr.  Dillon. 

Mr.  Solicitor  General. 
Mr.  T.  W.  Russell. 
Mr.  Sexton. 


Noes,  2. 
Mr.  Clancy. 

Mr.  T.  M.  Healy. 


divided  rti0"'  Th“  the  pa“g“pl1’  M amended-  stand  part  of  the  Report,  put.-The  Committee 


Noes,  2. 
Mr.  Clancv. 

Mr.  T.  M.  Healy. 


Ayes,  4. 

Mr.  Dillon. 

Mr.  Solicitor  General. 

Mr.  T.  W.  Russell. 

Mr.  Sexton. 

Postponed  paragraph  5,  amended,  and  agreed  to. 

Postponed  paragraph  9,  disagreed  to. 

Postponed  paragraph  14,  agreed  to. 

Postponed  paragraph  15,  amended,  and  agreed  to. 

Postponed  paragraph  20,  amended,  and  agreed  to. 

Postponed  paragraph  24,  amended,  and  agreed  to. 

Postponed  paragraph  25,  amended. 

divide” P'lt’  Thlt  *he  ParaSraPht  “s  emended,  stand  part  of  the  Report.— The  Committee 

A3”».  5-  I Noes,  1. 

“r-  S*“ncf-  Mr.  T.  W.  Russell. 

Mr.  Dillon. 

Mr.  T.  M.  Healy. 

Mr.  Solicitor  General. 

Mr.  Sexton. 

Postponed  paragraph  28,  amended. 

Another  Amendment  proposed,  at  the  end  of  the  paragraph,  to  add  the  following  words 

“ Where  the  rent  of  the  future  tenant  has  not  been  increased  since  his  tenancy  be«-an  he  is  a 
tenant-at-will,  and  consequently  liable  to  eviction  at  the  pleasure  of  the  landlord.  Where  his  rent 
has  been  increased,  the  acceptance  of  the  increase  by  him  has  created  a statutory  term,  during  the 
continuance  of  which  he  holds  under  the  protection  of  the  ordinary  statutory  conditions  : but,  as 
soon  as  the  term  expires  at  the  end  of  15  years,  l e falls  back  into  the  condition  of  a tenant-at-will, 

" Itn  no  sec.urit>'  whatever  against  eviction.  He  cannot  apply  to  have  a fair-rent  fixed,  and  he 
cannot  acquire  another  statutory  term,  unless  the  landlord  imposes  and  he  accepts  another  increase 
ot  rent.  -Lne  legal  position  of  the  tenant  demands  consideration  (Mr.  Sexton ). 

Question,  That  those  words  be  there  added, — put,  and  agreed  to. 

Postponed  paragraph  28,  as  amended,  agreed  to. 

Postponed  paragraph  40,  disagreed  to. 

Amendment  proposed.  That  the  following  new  paragraph  be  inserted  in  the  Report : — 

^ nr  le*s  Profitable  under  the  changed  condition  of  agriculture,  it  is  natural  and 
^•maWetothepcdicy  ofth68®  Acts  that  the  limit  of  exclusion  in  pasture  holdings  should  be  Suggested 
raised.  Mr.  Justice  Bewley  suggested  that  this  limit  should  be  altered  from  50/.  to  100/.  Your  limitof exclu- 
A ommittee,  upon  consideration,  recommend  that  a limit  of  200/.  should  be  fixed,  in  substitution  for  sion- 
that  contained  in  Sub-section  3 of  Section  58  of  the  Act  of  1881.  The  provision  of  Sub-section  4 
• Tm,,g  *edl.  ®I,C®  should,  of  course,  be  retained.  No  holdings  should  be  excluded  unless  a written 
instrument  of  letting  had  prohibited  tillage  or  meadowing  for  sale,  and  the  Court  came  to  the 
nclusion  that  this  prohibition  was  inserted  bona,  fide,  and  not  merely  to  effect  an  exclusion  from 
Chairma  j ^ ‘L,!U1T  *arms  should  not  be  excluded,  whatever  might  be  the  valuation.” — (The 

Question,  That  this  paragraph  be  inserted  in  the  Report, — put,  and  agreed  to. 

Postponed  paragraph  45,  amended,  and  agreed  to. 

Postponed  paragraph  69. 

0.122.  li  3 Amendment 
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Amendment  proposed!,  at  the  end  of  the  paragraph,  to  add  the  following  words!— 

••  The  question  whether,  bv  re.son  of  the  acceptance  of  . Though 
tenant  or  his  predecessors  in  title  pass  to  the  landlord,  «n,  ^ lailaiord  was  entitled  to 

the  majority  of  the  Court  of  Appeal  held  in  ams  v.  -jeage  tjie  Land  Commission  in 

»(»  simOafeireumianees  that  the  buildings 

Walsh  v.  Limerick  (23  1.  -L*.  1.  -K-  > ■ i t on  +v,e  special  facts  of  the  case, 

tha  “oepta°“o£  a 

lease  does  not  vest  the  tenant’s  improvements  in  the  landlord.  —(Mi.  Healy .) 

Question,  “ That  those  words  be  there  added,”— put,  and  agreed  to. 

Postponed  paragraph,  as  amended,  agreed  to. 

Postponed  paragraph,  72,  amended,  and  agreed  to. 

Postponed  paragraph  85,  disagreed  to. 

Amendment  proposed,  that  the  following  now  paragraph  be  inserted  in  the  Report :— 

ding  buildings,  being  valued l as  it  i tandsi  o « rioht  and  the  improvements  of  the  present 
deductions  from  such  <S  the  letting  value  of  tenants’  buildings  and  of  other- 

tenant,  distinguishing  between  of  the  soil  and  allowances  for  drainage  and  reclamation 

the  inter*..,  allowed  on  outlay  and  the  apportionment  of 
a7P  remo7d'er  of  the  letting  value  due  to  tie  improvement.”- (Mr.  Seaton  .) 

Question,  That  this  paragraph  be  inserted  in  the  Report,— put,  and  agreed  to. 

Amendment  proposed,  That  the  following  new  paragraph  be  inserted  in  the  Report 

,h  “aEkXS  Lt^n^afe 

(Mr.  Clancy.) 

. Question,  That  this  paragraph  be  inserted  in  the  Report,— put,  and  agreed  to. 

Amendment  proposed,  That  the  following  new  paragraph  be  inserted  in  the  Report - 
' * Ylonbts  having  been  expres.ed  whether  the  legal  status  of  a judieial  tenant  pan  be  questioned 
on  the^ptS  aTeeond1  statutory  term,  the  attention  of  Par  , ament  ts  nailed  to  th.s  quest, on, 
with  the  view  to  the  prevention  of  needless  litigation.  — (Mi.  Ueatg.) 

Question,  That  this  paragraph  be  inserted  in  the  Report,— put,  and  agreed  to. 

Question,  That  this  Report,  as  amended,  be  the  Report  of  the  Committee  to  the  House, -put, 
and  agreed  to. 

Ordered,  To  Report,  together  with  the  Minutes  of  Evidence  and  an  Appendix. 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


[ lix  ] 


MINUTES  OF  EVIDENCE. 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


[ lx  ] 


LIST  OF  WITNESSES. 


Tuesday,  1st  May  1894. 

■ Mr.  Commissioner  Gerald  Fitzgerald, 
Q.C. 

Friday,  4th  May  1894. 

Mr.  W.  F.  Bailey  - - - - - 

Tuesday,  8th  May  1894. 

Mr.  W.  F.  Bailey  - 


PAGE 

Tuesday,  2 6th  June  1 894. 
Mr.  Cornelius  O’Keeffe  - 

1 I 

Friday,  2 9th  June  1894. 


27 


Mr.  Cornelius  O’Keeffe  - 
Mr.  Laurence  Doyle 


Tuesday , 3rd  July  1 894. 
Mr.  Laurence  Doyle  ... 
Mr.  Thomas  Roberts  - 


Wednesday,  9th  May  1894. 


Mr.  W.  F.  Bailey  - - - - - 76 

Tuesday,  22nd  May  1894. 

Mr.  W.  F.  Bailey 99 

• Friday,  25  th  May  1894. 

Mr.  W.  F.  Bailey 122 

Mr.  Lawrence  Doyle  ....  132 

Tuesday,  29th  Mo.y  1894. 


The  Right  Hon.  Gerald  FitzGibbon,  P.C.  136 

Friday,  1st  June  1894. 

The  Right  Hon.  Gerald  FitzGibbon,  P.C.  159 
Mr.  W.  F.  Bailey 180 

Tuesday,  btk  June  1894. 

The  Right  Hon.  Gerald  FitzGibbon,  r.c.  181 


Friday,  8th  June  1894. 

Colonel  E.  R.  Bayly  ....  - 205 

Tuesday , 12  th  June  1894. 

Colonel  E.  R.  Bayly  - 224 

Mr.  John  Cunningham  ...  - 242 

Friday,  15  th  June  1894. 

Mr.  John  Cunningham  - - - 247 

Tuesday,  1 9th  June  1894. 

Mr.  John  Cunningham  - - - - 269 

Mr.  Thomas  MacAfee  - 284 

Friday,  22nd  June  1894. 

Mr.  Thomas  MacAfee  - 294 

Mr.  Cornelius  O’Keeffe  - - - - 315 


Friday,  6th  July  1894. 
Mr.  Thomas  Roberts  - 

Mr.  Edward  Greer  - 

Monday,  9th  July  1894. 
Mr.  Edward  Greer 

Tuesday , 10f/t  July  1894. 
Mr.  James  Johnston  Shaw 

Friday,  13  th  July  1894. 
Mr.  Edward  Heard  - 

Monday,  1 6th  July  1894. 
Mr.  Justice  Bewley  - 

Tuesday,  1 7th  July  1894. 
Mr.  Justice  Bewley  - 

Friday,  20 th  July  1 894. 
Mr.  Justice  Bewley  - 

Monday,  23 rd  July  1894. 
Mr.  Justice  Bewley  - 

Tuesday,  24 th  July  1894. 
Mr.  Justice  Bewley  - 

Friday,  27th  July  1894. 
Mr.  John  Chute  Neligan 

Monday,  30 th  July  1894. 
Mr.  Toler  R.  Garvey  - 

Tuesday,  31  si  July  1894. 
Mr.  Toler  R.  Garvey  - 
Mr.  William  A.  Barnes  - 
Mr.  Gilbert  de  L.  Willis  - 
Mi*.  William  Rochfort  - 


319 

• 342 

■ 355 

• 364 

- 384 

■ 389 

- 401 

■ 414 

- 438 

- 461 

- 487 

- 503 

- 521 

- 543 

- 563 

- 585 

- 606 

- 628 

- 645 

- 651 

- 652 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


[ 1 ] 


MINUTES  OP  EVIDENCE. 


Mr.  Brodrick. 

Mr.  Dillon. 

Mr.  Hayes  Fisher. 
Mr.  Fuller. 

Mr.  T.  M.  Healy. 
Mr.  W.  Kenny. 
Mr.  Leese. 


Tuesday,  1st  May  1 894. 


Mr.  Macartney. 

Mr.  John  Morley. 
Mr.  Robert  Reid. 
Mr.  T.  W.  Russell. 
Mr.  Sexton. 

Colonel  Waring. 
Mr.  Wharton. 


The  Right  Honourable  JOHN  MORLEY,  Esq.,  in  the  Chair. 


Mr.  Commissioner  Gerald  Fitzgerald,  q.c.,  called  in  ; and  Examined. 


Chairman. 

1.  Perhaps  I ought  to  explain  to  you  that 
the  object  of  the  Committee  in  asking  you  to 
come  here  to-day  is  to  give  us  as  plain  and  as 
straightforward  an  account  as  you  can  of  the 
actual  procedure  adopted  under  the  Land  Acts. 
We  do  not  want  answers  that  would  lead  to  dis- 
cussions. If  I may  put  it  in  that  way,  we  want 
to  have  laid  down  what  one  of  the  Members  of 
the  Committee  has  called  a ground  plan  of  the 
actual  course  of  an  application  from  the  time 
when  the  originating  notice  to  have  a fair  rent 
fixed  is  served  down  to  the  end  of  the  transac- 
tion. We  shall,  therefore,  be  glad  if  you  will 
kindly  bear  that  in  mind  in  giving  your  answers. 
Y ou  have  had  a long  contact  with  land  questions 
and  the  administration  of  these  Acts.  Will  you 
tell  us  what  your  career  has  been? — I was  an 
Assistant  Commissioner  under  the  Land  Act 
from  November  1881  to  November  1882. 

2.  Where  were  you? — I acted  as  such  in 
Tyrone,  Armagh,  Wexford,  Wicklow,  Kilkenny, 
and  Carlow. 

3.  Then  you  became  a County  Court  judge  ?— 
I became  a County  Court  judge  in  1886. 

4.  Of  which  counties  ? — Of  Roscommon  and 
Sligo.  I was  subsequently  transferred  to  Meath, 
Westmeath,  Longford,  and  King’s  County. 

5.  Did  you  sit  as  judge  in  those  counties  on 
fair  rent  business  ? — I did.  I had  a very  large 
amount  of  such  business  in  Meath,  Westmeath, 
Longford,  and  King’s  County  ; in  fact,  I think 
I had  as  many  fair  rent  cases,  if  not  more,  than 
any  other  County  Court  judge  during  that  time. 

0.122. 


Chairman — continued. 

6.  “ That  time  ” was  from  1886  to  1890  ? — 
From  1886  to  1890. 

7.  Then  in  1890  you  were  made  a Land 
Commissioner  ? — I was  made  a Land  Commis- 
sioner in  1890. 

8.  What  department  have  you  had  principally 
charge  of? — Since  March  1893,  when  the  Land 
Commission  became  consolidated  under  the  Act 
of  1891,  1 have  had  charge  of  the  Fair  Rent 
Department,  that  is  so  far  as  the  arrangement 
of  the  Sub-Commissions,  and  the  arrangement  of 
the  circuits,  and  the  arrangement  of  the  court 
valuers. 

9.  You  distribute  the  business  of  the  Sub- 
Commissions  and  the  court  valuers? — I distribute 
the  business. 

10.  And  you  determine  what  Sub-Commissions 
shall  take  what  circuits? — Yes. 

11.  Your  experience  has  evidently  been  con- 
siderable. Now,  will  you  tell  us  the  course  of 
the  first  proceedings  to  have  a fair  rent  fixed  ? — 
The  proceedings  may  be  commenced  either  in 
the  Civil  Bill  Court  (that  is  the  County  Court), 
or  in  the  Land  Commission. 

12.  Then  take  the  case  of  the  Civil  Bill 
Court  ? — If  commenced  in  the  Civil  Bill  Court, 
the  party  against  whom  the  proceedings  have 
been  commenced  has  the  right  to  have  the 
proceedings  transferred  to  the  Lands  Commis- 
sion, unless  it  can  be  shown  that  such  transfer 
is  unjust. 

13.  What  sort  of  cause  is  shown  against 
transfer?— As  a general  rule,  the  cause  shown 

A against 
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Chairman — continued. 

against  transfer  is  delay,  which  used  to  be  very 
considerable  two  or  three  years  ago,  when  there 
were,  say,  40,000  or  50,000  outstanding  cases 
before  the  Sub-Commissions,  but  the  transfer  was 
usually  granted.  In  the  order  making  the 
transfer,  the  tenant  was  secured  against  the 
consequences  of  the  delay  in  this  way,  that  the 
transfer  was  only  granted  upon  the  terms  that 
the  landlord  took  no  proceedings  against  the 
tenant  in  reference  to  rent  by  way  either  of 
process  or  ejectment,  until  the  fair  rent  was 
fixed,  without  the  permission  of  the  Land 
Commission. 

14.  Are  the  cases  of  application  for  transfer 
very  numerous  ? — They  are  very  considerable. 

15.  What  sort  of  proportion? — I could  not 
tell  you  at  all ; they  are  not  a very  large  pro- 
portion, but  they  are  numerous.  They  are 
commonly  agreed  to. 

16.  They  are  applications,  I suppose,  generally 
on  the  part  of  the  landlord  ?— Yes,  because  the 
application  to  have  a fair  rent  fixed  is  generally 
on  the  part  of  the  tenant ; I have  known,  though, 
applications  on  the  part  of  the  tenant. 

17.  Now  then  we  will  leave  the  County  Courts 
for  the  moment  and  take  the  procedure  before 
the  Land  Commission.  What  is  the  course  of 
things  there  ? — The  proceedings  are  commenced 
and  carried  out  by  notices.  There  are  no  plead- 
ings in  the  Land  Commission.  The  notice  which 
originates  the  proceedings  is  called  the  origi- 
nating notice,  and  it  must  be  served  as  provided 
by  the  rules, 

18.  llules  are  made  by  the  Land  Commission? 
— Rules  are  made  by  the  Land  Commission. 
The  existing  code  of  rules  dates  from  1883,  so 
far  as  fair  rent  cases  are  concerned.  They  have 
been  sometimes  altered,  but  I mean  the  main 
body  of  rules  are  those  fixed  in  1883. 

19.  Then  on  whom  is  this  originating  notice 
served  ?— It  is  served  upon  the  landlord  or  his 
agent. 

20.  Served  upon  the  landlord  or  his  agent, 
and  also  on  the  Commission,  is  it  not? — It  is  also 
lodged  with  the  Commission.  Here  are  the  forms 
of  the  various  originating  notices. 

21.  Will  you  put  them  in,  please? — Yes. 
( The  documents  were  handed  in .) 

22.  What  comes  then,  after  the  service  of  the 
notice  ? — As  soon  as  the  notice  has  been  lodged 
and  served  upon  the  Land  Commission  the  case 
is  considered  to  be  in  Court. 

23.  And  is  entered  in  the  books  of  the  Court? 
— The  notices  received  by  the  Land  Commission 
are  entered  in  their  county  case  books ; and  the 
notices  in  each  case  are  made  up  in  a file  to 
which  the  orders  and  the  reports  of  Assistant 
Commissioners  and  Valuers,  and  the  maps  made 
in  the  case  are  subsequently  attached.  The  file 
is  the  record  of  the  proceedings.  Each  case  has 
its  own  file,  and  the  file  is  deposited,  after  the 
proceedings  are  over,  in  the  Record  Department. 
We  have  a record  room  (I  mean  a fire-proof 
room)  where  we  keep  all  our  files. 

24.  Then  comes,  1 suppose,  the  hearing  of  the 
case? — Then  comes  the  hearing  of  the  case.  The 
fair  rent  cases  are  delegated  to  a Sub-Commission 
for  hearing.  Each  Sub-Commission  at  present 
consists  of  a legal  chairman  and  three  pairs  of 


Chairman — continued. 

lay  or  Agricultural  Commissioners  and  a Deputy 
Registrar.  The  latter  is  an  official  who  goes 
about  with  them. 

25.  Then  each  chairman  works  with  three 
pairs  of  lay  Sub-Commissioners? — At  present.  It 
has  been  changed  from  time  to  time.  At  first, 
when  the  Land  Commission  -was  started,  each 
chairman  had  only  one  pair  of  lay  Assistant  Com- 
missioners. Then  it  was  changed  to  having  two 
pairs  in  December  1881  ; then  it  went  on  to  have 
three  pairs,  and  it  went  up  to  four  pairs  ; they 
have  been  from  time  to  time  altered.,  I will 
hand  in  a Return  showing  the  various  changes 
from  the  very  commencement. 

26.  We  should  like  to  have  that ; you  have  the 
forms  of  delegation,  have  you  not? — Yes,  I have 
the  forms  of  delegation. 

27.  You  will  put  them  in? — Yes.  Here  are 
the  forms  of  “Delegation.”  ( The  documents  were 
handed  in.) 

28.  Now  you  say  there  are  three  in  the  Sub- 
Commission  ? — Three  pairs  since  last  December  ? 
—There  were  four  up  to  last  December. 

29.  What  is  the  area  of  the  operation  of  a 
Sub-Commission  ?— Oh,  it  varies  altogether. 

30.  But  they  have  special  districts  allotted 
to  them,  have  they  not? — They  have  districts; 
but  Ihe  districts  are  from  time  to  time  altered 
according  to  the  circumstances  of  the  cases; 
according  to  the  number  and  distance  of  the 
cases. 

31.  How  are  the  districts  settled? — There  is 
no;  special  rule. 

32.  I mean  they  are  settled  in  the  Land  Com- 
mission ? — They  are  settled  in  the  Land  Com- 
mission by  office  regulation. 

33.  And  they  are  altered,  I suppose,  according 
to  the  kind  of  business  and  the  distance  ? — 
Exactly.  This  will  show  the  districts  at  present. 
Here  is  a circuit  list  showing  the  districts  at 
present  ( handing  in  the  same). 

34.  What  sort  of  order  does  the  legal  chairman 
sit  with  his  laymen?— He  sits  alternately  with 
each  pair  of  his  laymen.  Of  course  at  the  com- 
mencement of  a circuit,  or  of  a new  sitting,  for 
example,  after  the  vacation,  he  can  only  sit  with 
one  pair  on  the  first  day,  and  the  other  two  pairs 
sit  without  him,  but  they  have  instructions  not 
to  take  any'  case  which  is  of  any  legal  import- 
ance in  his  absence.  I can  produce  to  you  the 
instructions  sent  to  the  Lay  Commissioners.  We 
sent  instructions  to  them  to  the  effect  that  if  there 
was  any  case  in  which  any  question  of  law  really 
arose  they  were  to  hold  that  over  for  the  arrival 
of  the  chairman,  or  the  presence  of  the  chairman. 

35.  Then,  we  understand  that  two  pairs  of 
Lay  Commissioners  are  constantly  sitting  with- 
out their  legal  chairman  ? — Oh,  not  constantly  ; 
no,  certainly  not,  but  merely  at  the  commence- 
ment of  the  sitting.  Suppose,  for  example,  that 
I arranged  a sitting  to  commence  on  the  12th 
September — after  the  summer  vacation — then 
the  legal  chairman  has  three  pairs ; he  can  only 
be  in  one  place  on  the  12th  September;  he  sits 
there  for  a couple  of  days,  then  he  moves  on  to 
sit  with  his  other  pair ; but  in  order  not  to  waste 
time  they  have  to  sit  for  a day  or  two  without 
him.  That  is  the  only  occasion  on  which  they' 
sit  without  him. 

36.  Then 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


SELECT  COMMITTEE  ON  LAND  ACTS  (IRELAND). 


[Continued. 


1 May  1894.]  Mr.  Fitzgerald,  q.c. 


Chairman — continued. 

36.  Then  I suppose  the  cases  for  hearing  are 
drawn  up  in  lists  ?— The  cases  for  hearing  are 
drawn  up  in  lists  in  order  of  priority. 

37.  The  priority  of  the  originating  notice  ?— 
Here  is  a large  quantity  of  lists  ( exhibiting  a 
bundle ) if  you  would  like  to  see  a list. 

38.  Oh,  no,  we  do  not  wish  to  see  those.  How 
are  the  lists  made  up  ? — The  lists  are  made  up 
in  order  of  priority  with  this  exception— -that  if 
there  are  cases  for  some  special  reason  like  the 
winding-up  of  an  estate  in  Chancery,  or  cases  in 
which  ejectments  are  pending,  or  anything  in 
that  way,  we  give  them  precedence  and  put  them 
on  the  list  so  that  the  tenant  may  have  the  oppor- 
tunity to  have  his  rent  fixed  before  proceedings 
can  be  taken  against  him. 

39.  The  lists  are  made  up  according  to  Poor 
Law  Unions,  are  they  not  ?■— Yes. 

40.  Does  a Commission  sit  in  each  Poor  Law 
Union  ? — As  a general  rule,  yes. 

41.  But  I suppose  in  electoral  divisions  there 
are  sub-divisions  of  a union  ? — There  is  a certain 
amount  of  discretion  left  to  them — according  to 
the  best  disposal  of  the  public  time— to  go 
according  to  Electoral  Division  or  Poor  Law 
Union,  if  one  place  compared  with  another  would 
be  a waste  of  time. 

42.  These  lists  are  sent  from  the  Land  Com- 
missioners to  the  solicitor  of  the  landlord,  or  the 
agents  of  the  landlord  and  the  tenants? — Yes; 
we  send  those,  they  go  as  a notice  of  trial.  The 
list  provides  that  a certain  number  of  cases  at 
the  commencement  of  the  sittings  shall  be  taken 
at  a certain  place  and  at  a certain  time,  and 
satisfactory  arrangements  are  made  by  the  Sub- 
Commission  as  soon  as  they  see  how  the  cases 
are  being  disposed  of. 

43.  There  is  full  notice  given  to  the  parties  ? — 
There  is  about  three  weeks’  notice,  as  such. 

44.  Cases  are  heard,  I presume,  in  the  order 
in  which  they  are  in  the  list,  unless  there  is 
special  reason  to  the  contrary  ’—Certainly — 
yes. 

45.  Then  the  evidence  is  taken  in  the  ordinary 
way  in  which  evidence  is  taken  in  Courts  of 
Justice;  it  is  sworn  evidence,  is  it  not? — The 
evidence  is  taken  in  the  ordinary  way  in  which 
evidence  is  taken  in  Courts  of  J ustice. 

46.  Is  it  evidence  on  oath  ? — It  is  evidence  on 
oath,  and  parties  appear  personally  or  by  solicitor 
or  counsel. 

47.  Then  about  the  tenants’  improvements — 
where  does  he  specify  the  claim  under  that  head 
if  he  makes  any  ?— If  his  valuation  is  not  under 
10 1.  a year  he  endorses  it  on  the  back  of  his 
originating  notice  ; he  is  bound  to  specify,  the 
particulars  of  his  improvements  there;  even  if  he 
does  not  do  that,  if  he  serves  a notice  a reason- 
able time  before  the  hearing,  he  will  not  be  ex- 
cluded. 

48.  Even  though  he  had  not  put  them  on  the 
back  of  his  notice?— Yes,  even  though  he  had 
not  put  them  on  the  back  of  his  notice,  if  he 
served  the  landlord  within  a reasonable  time 
before  the  hearing. 

49.  I think  the  Committee  would  be  rather 
glad  to  see  a specimen  put  in  of  those  claims  for 
improvements  ? — Here  is  one  for  example  where 
it  was  not  specified  on  the  originating  notice,  but 
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subsequently  served.  The  tenant  omitted  to  put 
the  improvements  on  the  back  of  his  originating 
notice  ( handing  in  the  file  containing  the  docu- 
ment). 

50.  Then  that  is  the  hearing  of  the  case  by  a 
Sub-Commission;  these  proceedings  constitute  the 
hearing  of  the  case  ? — That  is  the  hearing. 

51.  After  the  hearing  what  happens? — After 
the  hearing  the  holdings  are  inspected  by  the 
two  lay  Assistant  Commissioners,  who  have  pre- 
viously given  notice  of  the  time  of  their  visit  to 
the  parties. 

52.  What  do  they  do  upon  inspection  ? — They 
make  a thorough  valuation  of  the  holding,  and 
they  mark  the  holding  upon  the  sheets  of  the 
Ordnance  map  which  are  sent  down  to  them  with 
the  files  of  the  Land  Commission.  They  not 
merely  mark  the  boundaries  of  the  holding  but 
they  mark  the  various  classes  of  land  according 
to  the  classification  in  the  form  of  report. 

53.  As  to  this  classification,  who  establishes 
that  ? — The  classification  and  form  of  the  re- 
ports have  been  from  time  to  time  altered,  but 
the  one  that  is  at  present  in  use  has  been  in 
use  since,  I think,  March  1893,  and  1 can 
hand  you  in  specimens  of  all  the  forms  of  reports 
which  have  been  in  use  since  the  very  com- 
mencement of  the  Land  Commission. 

54.  What  kind  of  heads  of  classification  do 
you  adopt? — I have  here  the  classification  at 
present  in  use:  first-class  grass  land;  second- 
class  grass  land  ; third-class  grass  land;  fourth- 
class  grass  land ; fifth-class  mountain  and  un- 
reclaimed bog.  First-class  permanent  meadow  ; 
second-class  permanent  meadow.  First-class  til- 
lage ; second-class  tillage ; third-class  tillage  ; 
fourth-class  reclaimed  mountain  dr  bog,  and  then 
“ waste.” 

55.  How  many  sub-heads  are  there  ? there  are 
a good  many,  are  not  there  ; how  many  classes  ? 
— Twelve. 

56.  Very  well,  they  mark  on  their  report 
then,  the  class  of  land  to  which  the  holding 
belongs,  or  what  various  classes  it  may  contain? 
—Yes. 

57.  What  else  on  the  report  do  you  show  ? 
Do  they  show  whether  they  have  treated  build- 
ings, for  instance,  as  belonging  to  the  landlord,  or 
the  tenant? — Certainly. 

58.  They  show  that  ? — Certainly. 

59.  Do  they  show  whether  any  per-centage  of 
the  rent  has  been  fixed  with  reference  to  the 
proximity  of  the  holding  to  a town,  for  example? 
— Certainly. 

60.  They  show  whether  they  have  added  some- 
thing to  their  estimate  of  the  rent  in  consequence 
of  proximity  to  a town? — Certainly;  that  is 
shown. 

61.  Perhaps  the  Committee  would  like  to  hear 
you  a little  more  distinctly  state  how  they  enter 
the  share  the  buildings  have  had  in  their  esti- 
mate?— The  usual  course  of  valuation  in  Ireland 
is  this,  to  treat  the  buildings  as  separate  from 
improvements  on  the  land.  That  is  the  usual 
course  adopted  by  all  valuers  in  Ireland.  They 
value  the  land  as  if  it  had  no  buildings  ; then  if 
the  buildings  belong  to  the  tenant  no  rent  is 
placed  upon  them — no  rent  is  added  ; if,  on  the 
other  hand,  the  buildings  belong  to  the  landlord, 
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an  addition  to  the  rent,  of  the  land  is  made  so  far 
as  the  buildings  have  increased  the  letting  value 
of  the  farm, 

62.  Is  that  in  every  ease  ? — That  is  in  every 
case. 

63.  And  this  is  entered  in  their  report  ? — 
That  is  entered  in  their  ieport  — how  much  they 

})lace  upon  buildings  if  they  belong  to  the  land- 
ord ; if  they  belong  to  the  tenant,  nothing  is 
placed  upon  them. 

Mr.  T.  W.  Russell. 

64.  Is  that  true  under  the  Redemption  of  Rent 
Act? — Oh,  certainly.  Of  course  in  cases  that 
come  under  fee  farm  grants  a tenant  is  rented 
upon  the  buildings. 

65.  Under  the  fee  farm  part  of  the  Redemption 
Act? — Yes. 

66.  Then  it  is  not  the  case  “ in  every  case,” 
as  you  stated  just  now.  In  the  case  of  fee  farm 
grants  under  the  Redemption  Act  the  tenant  is 
rented  on  the  buildings  ? — He  is  rented  on  the 
buildings  and  his  improvements  ; there  is  no  doubt 
about  that. 

Chairman. 

67.  What  you  are  now  speaking  of  (a  member 
of  the  Committee  desires  to  be  clear  upon  that) 
is  this  : you  are  now  speaking  of  a report  sent  in 
by  the  Sub- Commissioners  ? — A report  sent  in  by 
the  Sub-Commissioners. 

68.  They  always  put  upon  the  report  whether 
they  have  included  buildings  — apart  from  the 
land — for  the  purpose  of  raising,  or  lowering,  the 
rent — in  their  estimation  of  the  rent  ? — Cer- 
tainly. 

Mr.  T.  M.  Heahj. 

69.  “ Always.”  Since  what  year  ? — As  long  as 
I recollect. 

70.  These  papers  are  only  issued  to  the  Sub- 
Commissioners  in  recent  years;  they  were  not  on 
the  original  programme  ? — You  are  quite  right 
there  ; in  the  earlier  stages  of  the  Commission 
there  were  no  reports.  1 have  here  a set  of  the 
forms  of  the  reports  which  have  been  made  by 
the  Sub-Commissioners  since  the  very  start  of 
the  Commission.  At  the  first  there  were  no 
reports ; then  a very  short  report  was  introduced, 
and  that  from  time  to  time  has  been  modified, 
until  now  we  have  the  present  form. 

71.  The  present  elaborate  report  that  they 
have  to  fill  up? — Yes. 

Chairman. 

72.  The  present  report  contains  fuller  parti- 
culars than  the  earlier  report? — It  contains 
fuller  particulars  than  the  earlier  report.  We 
selected  a Sub-Committee  of  Sub-Commissioners 
of  experience  and  they  fixed  the  form  of  the 
report. 

Mr.  Hayes  Fisher. 

73.  Can  we  have  the  dates  of  these  ? — I can 
give  you  a Return  giving  you  specimens  of  all 
the  reports  and  the  dates  at  which  they  were  in- 
troduced. 


Chairman. 

74.  Now  these  reports  contain,  first  of  all  what 
you  have  told  us  about  buildings ; second, 
whether  proximity  to  a town  has  been  an  element 
in  the  Commissioners’  estimate ; third,  classifica- 
tion of  the  land,  the  various  classes  of  land  of 
which  the  holding  is  composed ; do  they  say 
anything  about  improvements  other  than  build- 
ings ? — Oh,  yes ; any  improvements  that  have 
been  allowed  to  the  tenant,  improvements  proved 
in  Court  are  stated.  Here  is  the  heading:  “ Im- 
provements proved  in  Court  (excluding  buildings), 
whether  made  by  landlord  or  tenant  which  are  at 
present  a bond  Jide  benefit  and  suitable  to  the 
holding,  and  are  found  to  exist  on  inspection,  to 
be  stated  in  detail.” 

Mr.  Dillon. 

75.  I understand  this  is  the  report  which  is 
before  the  Court? — No,  the  usual  course  is  this : 
the  Sub- Commissioners  and  their  legal  chairman 
hear  the  evidence  in  Court,  then  subsequent  to 
that  the  lay  Commissioners  visit  the  holding. 

Chairman. 

76.  They,  first  of  all,  have  the  hearing  in 
Court,  then  they  go  and  inspect  the  land,  then 
they  make  the  report,  of  which  you  are  now 
speaking,  to  the  Commissioners  ? — Yes. 

Mr.  T.  W.  Russell. 

77.  As  to  the  improvements  other  than  build- 
ings ; you  were  just  in  the  middle  of  that  ? — 
“ Improvements  proved  in  Court  and  found  to 
exist.”  Then  there  is  another  heading  in  the 
report,  the  actual  improvements  allowed.  For 
example:  supposing  they  found  improvements 
existing  on  the  holding  which  were  proved  in 
Court,  but  which,  under  some  legal  decision,  they 
were  unable  to  exempt  from  rent,  they  would 
put  those  in  the  first  entry,  but  they  would  not 
appear  in  the  actual  improvements  which  had 
been  exempted  from  rent. 

Mr.  W.  Kenny. 

78.  Are  these  reports  open  to  the  public? — 
Certainly ; on  payment  of  a shilling  you  can  get 
a copy  of  any  report. 

79.  Can  the  landlord  get  a copy  of  the  paper 
we  see  here  ? — Certainly. 

Chairman. 

80.  There  is  one  rather  important  particular  I 
should  like  to  ask  about:  Does  this  report  show 
what  proportion  of  the  increased  letting  value, 
created  in  the  soil  by  the  improvements  made  by 
the  tenant,  has  been  allowed  by  way  of  reduction 
to  the  tenant? — No,  it  does  not. 

81.  It  does  not  state  that? — It  does  not  state 
that. 

82.  They  do  not  state  whether,  in  taking  the 
increased  letting  value  into  consideration,  they 
have  done  that  on  the  principle  of  allowing  all, 
or  only  a certain  proportion  of  that  increased 
letting  value  to  the  tenant.  I mean  this  : We 
assume  that  our  increased  letting  value  has  been 
given  to  a holding  by  the  tenant’s  improvements  ; 
they  do  not  state  whether  they  have  made  any' 
allowance  for  that,  or  what  proportion  of  such 
increased  letting  value  they  have  given  the 

tenant 
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tenant  who,  so  to  say,  created  it  ? — No,  they  do 
not  state  that. 

83.  That  is  not  in  the  report?— No. 

84.  Nor  do  they  say  whether  they  have  gone 
on  the  principle  of  giving  a fixed  percentage  ; 
they  say  nothing  about  it,  in  fact?— They  say 
nothing  about  it;  they  merely  state  the  improve- 
ment they  have  allowed  for. 

85.  Very  well,  so  much  for  reports,  then. 
Have  you  got  with  you  a series  of  reports  of  this 
kind  ? — Yes. 

86.  We  should  like  a fair  number  of  them  put 
in  ? — Do  you  mean  a series  of  reports  actually 
filled  up  ? 

87.  Yes? — Those  are  the  originals  that  you 
have  there. 

Mr.  Sexton. 

88.  We  want  a series  selected  so  as  to  show 
the  different  class  of  circumstances  dealt  with  by 
the  reports  ? — I have  a few  here,  a very  few. 

Chairman. 

89.  Enough  to  give  the  Committee  a compre- 
hensive idea  of  what  these  reports  are  ? — I have 
a few  files  here,  I mean  files  of  proceedings,  to 
which  you  would  find  the  reports  attached- 

90.  I think  we  ought  to  have  the  reports  by 
themselves,  because  of  course  these  are  very 
important  documents  in  our  inquiry? — Yes. 

Mr.  Sexton. 

01.  A selected  series  which  would  exhibit  the 
principles  on  which  the  Sub-Commissioners  deal 
with  various  classes  of  holdings,  with  regard 
especially  to  the  value  of  improvements  of  the 
land? — I do  not  think  any  of  the  reports  would 
show  you  what  the  deduction  has  been  on  account 
of  the  improvements. 

Chairman. 

92.  We  want  to  see  exactly  what  they  are  ? — 
Yes. 

93.  Then  the  decisions  are  afterwards  an- 
nounced, I suppose,  in  open  court  by  the 
Chairman  ? — Announced  in  open  court  by  the 
Chairman.  Owing  to  the  arrangements  of  the 
Sub-Commission,  it  becomes  sometimes  necessary 
to  deliver  the  decision  at  a distance  from  where 
the  case  was  heard.  The  deputy  registrar  sends 
a post-card  to  the  agent  of  the  landlord  and  of 
the  tenant  notifying  the  decision,  but  the  decision 
is  formally  announced  in  open  court,  and  also  a 
scheduled  decision  is  posted  on  the  court-house 
where  the  case  has  been  heard. 

94.  Then,  in  answer  to  Mr.  Kenny,  you  said 
that  either  party  could  obtain  from  the  Land 
Commission  a certified  copy  of  the  report  on  the 
payment  of  a fee  of  Is.  ? — On  paymentof  afeeof  Is. 

95.  And  also,  I think,  a tracing  of  the  map 
of  the  holding  for  a small  fee  ? — Y es. 

96.  What  sort  of  fee? — I do  not  quite  exactly 
know ; but  it  varies  from  five  to  six  or  seven 
shillings,  according  to  the  work  done. 

97.  That  ends  the  transaction  so  far  as  the 
Sub-Commissioners  are  concerned  ? — That  ends 
it.  They  then  return  their  files  to  Dublin. 

98.  How  do  the  parties  stand  after  this  decision 
has  been  announced ; is  there  any  right  of  appeal  ? 
— Either  party  has  two  months  within  which  he 
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can  require  his  case  to  be  re-heard  before  the 
Commissioners. 

99.  Within  two  months  either  party  may  re- 
quire his  case  to  be  re-heard  before  the  Com- 
missioners ; is  there  any  check  upon  frivolous 
requests  of  that  kind  ? — No ; except  that  there  is 
a 10$.  stamp  on  the  notice  of  appeal,  but  that 
has  not  operated  much  as  a check. 

100.  In  a vei-y  small  holding  even  do  you 
charge  10s.  ? — No  ; not  under  10/. 

101.  You  mean  that  in  the  case  of  holdings 
under  10/.  you  exempt  from  that? — They  are 
exempt ; yes. 

102.  When  a party  appeals,  he  states  upon  his 
notice  the  grounds  of  his  appeal? — Yes;  he 
ought  to  state  in  his  notice  the  grounds  of  his 
appeal,  that  is  to  say  whether  he  appeals  on  a 
question  of  value,  the  rent  fixed  to  be  either 
reduced  or  increased,  or  whether  he  appeals  upon 
the  ground  that  the  holding  is  excluded  from  the 
Act,  or  that  the  tenant  has  not  the  necessary 
status  ; but  this  rule,  although  it  is  an  extremely 
convenient  one  for  the  purpose  of  practice,  we 
have  always  had  doubts  as  to  whether  we  had 
any  right  to  impose  it,  whether  it  was  ultra  vires. 

103.  Those  doubts  have  been  confirmed  by  a 
decision  of  the  Court,  have  not  they? — They 
have  been  confirmed  by  the  dictum  of  the  Chief 
Baron  (it  was  not  a decision)  in  the  case  of  Lord 
ftossmore  and  Dr.  Donelly,  where  he  said  we  had 
no  fight  to  impose  such  a ride,  so  what  we  do  is 
this  ; if  the  party  does  not  state  the  ground  upon 
which  he  relies,  and  he  suddenly  raises  this  ground 
on  the  hearing  of  the  appeal,  if  the  other  side  are 
taken  by  surprise,  we  adjourn  the  case  on  terms 
as  to  costs,  and  give  the  other  side  an  opportunity 
of  preparing  for  the  point. 

104.  The  Chief  Baron’s  dictum  went  to  this, 
did  it  not,  that  the  party  had  a right  of  appeal 
without  stating  any  ground  at  all  ? — Yes,  a 
general  right  to  a re-hearing. 

105.  A general  right  of  appeal.  Now  go  to 
the  stage  of  appeal ; what  is  the  course  of  things 
there  ? — In  appeals,  we  endeavour,  so  far  as  prac- 
ticable, to  have  each  holding  upon  which  a rent 
has  been  fixed,  and  in  reference  to  which  the 
appeal  is  taken,  valued  by  two  Court  valuers 
before  the  hearing. 

Mr.  T.  W.  Russell. 

106.  By  two  ? — By  two,  so  far  as  we  can  at 
present,  that  is  only  within  the  last  year.  Occa- 
sionally it  arises,  through  a press  of  business,  that 
we  cannot  send  two  valuers,  but  the  general  body 
of  appeals  now  pending  have  been  valued  by  two 
Court  valuers. 

Mr.  Sexton. 

107.  Do  they  value  independently  of  each 
other?—  No,  together  ; they  make  a joint  valua- 
tion, they  go  there  together ; as  a general  rule 
they  agree  as  to  the  result,  but  I have  known 
them  to  disagree. 

Mr.  T.  W.  Russell. 

108.  But  it  is  a very  common  thing  to  have 
only  one  valuer  on  appeal,  is  it  not  ? — Not  now, 
not  very  common,  not  in  the  bulk  of  the  cases. 
Of  course,  I am  only  talking  of  the  last  year. 

a 3 109.  Then 
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Chairman. 

109.  Then  the  Commissioners  go  flown  into 
the  district  where  the  case  is,  and  what  do 
they  do  there  ? — We  first  issue  lists  of  the 
Appeal  sittings.  We  fix  our  sittings  for 
Appeals  at  convenient  parts  of  the  country  that 
will  suit  the  cases  ; we  then  issue  lists  of  the 
cases  to  be  heard.  We  try,  as  far  as  possible, 
to  issue  them  about  six  weeks  beforehand — a 
preliminary  list— and  then  very  often  a very 
large  number  of  settlements  occur  owing  to  the 
results  of  the  appeal  valuations  ; then  we  issue  a 
final  list  if  possible  about  ten  days  before,  and 
then  go  down  and  hear  the  cases  on  the  list. 

110.  When  you  say  “we,”  you  and  Mr. 
Justice  Bewley  always  go,  do  not  you? — Under 
the  distribution  of  business  between  ourselves, 
Mr.  Justice  Bewley  and  I always  sit  in  appeals, 
also  one  of  the  other  Commissioners  in  rotation. 

111.  The  number  is  three? — The  number  is 
three. 

112.  It  is  so  by  the  statute,  is  it  not ; every 
appeal  is  heard  by  three  Commissioners  ? — Unless 
one  is  unavoidably  absent. 

113.  Can  two  hear  appeals? — If  the  one  is 
unavoidably  absent  two  Commissioners  can  hear 
appeals,  but  in  cases  of  appeals  from  the  County 
Court  the  Judicial  Commissioner  must  be  a 
member  of  the  Court. 

114.  Then  you  generally  sit  in  the  country 
one  week,  and  in  Dublin  the  alternate  week,  do 
not  you,  or  is  that  no  longer  the  practice  ? — That 
used  to  be  our  practice,  but,  owing  to  the  cases 
getting  very  scattered — for  example,  at  present 
there  are  very  few  cases  in  the  Dublin  district ; 
they  are  nearly  all  in  the  country — we  have  to 
sit  week  after  week  in  the  country;  we  follow 
the  cases  as  far  as  we  can. 

115.  Then  we  go  to  the  Court  valuers.  You 
say  that  as  far  as  you  can  every  holding  which 
is  subject  to  appeal  is  visited  by  two  Court 
valuers,  who  report  upon  it? — Yes. 

116.  The  Court  valuers,  as  I understand,  are 
Sub-Commissioners  ? — The  Court  valuer's  are 
Sub-Commissioners. 

117.  Who  are  told  off  for  valuation  purposes  ? 
— There  are,  I think,  two  who  are  acting  Court 
valuers  who  have  never  acted  as  Sub-Commis- 
sioners ; but  all  the  others  are  Sub-Commis- 
sioners— mostly  of  considerable  standing. 

Mr.  T.  W.  Russell. 

118.  These  are  appeal  valuers? — These  are 
appeal  valuers. 

119.  That  is  the  phrase  used? — Yes,  that  is 
the  phrase  generally  used. 

Chairman. 

120.  You  generally  call  these  appeal  valuers  ? 
— Yes,  appeal  valuers. 

121.  But  they  have  no  official  title,  as  such, 
that  would  figure  on  the  estimates — that  is,  as 
valuers  apart  from  Sub-Commissioners  ?—  I be- 
lieve not. 

122.  Is  an  appeal  valuer  sometimes  sent  back 
to  be  an  ordinary  Sub-Commissioner? — Very 
often;  I change  them  backwards  and  forwards. 

123.  Then  the  appeal  valuers  . for  inspecting 
the  holdings;  do  they  make  a report? — They 
make  a report. 


Chairman — continu  ed . 

124.  A report  that  is  sen!  to  each  party?  — 
No  ; the  result  of  the  report  is  sent  to  each  party. 

125.  The  result  of  the  report  ? — The  result  of 
the  report  is  sent  to  each  party,  and  each  party 
may  then,  on  payment  of  a shilling,  apply  for  and 
get  a copy  of  the  report. 

126.  What  do  you  mean  exactly  by  “the  re- 
sult of  the  report  ” ; the  rent  ? — Supposing  that 
the  rent  fixed  by  the  Sub-Commission  was  40/., 
and  the  appeal  valuers  fixed  it  at  30/.,  a printed 
form  would  be  sent  to  each  party  saying  that  30/. 
was  the  rent  fixed  by  the  appeal  valuers. 

Mr.  Sexton. 

127.  Do  they  always  agree? — No  ; I have  had 
in  the  last  fortnight,  I think,  seven  or  eight  cases 
in  which  they  disagreed,  and  I thought  it  better 
to  send  down  a third  valuer ; however,  this  does 
not  often  occur. 

128.  When  they  disagree,  what  result  do  you 
report  to  the  persons  interested? — We  report 
both  results,  both  the  disagreement  and  each 
result. 

Chairman. 

129.  You  report  the  disagreement  and  the  two 
figures  ? — The  two  figures,  yes. 

Mr.  T.  W.  Russell. 

130.  Are  the  reports  sent  in  by  the  appeal 
valuers  on  the  same  forms  as  rhose  sent  in  by  the 
Sub-Commissioners  ? — Not  exactly;  but  I believe 
I have  the  foi'ms  here. 

Chairman. 

131.  How  would  you  describe  the  difference 
between  the  report  of  the  Sub-Commissioners 
and  the  report  of  the  appeal  valuers  ? — Really 
there  is  no  distinction  in  principle  ; you  would 
have  to  compare  the  one  with  the  other. 

132.  But  surely  it  is  very  important,  is  it  not; 

as  one  is  a kind  of  check  upon  the  other,  is  it  not 
important  they  should  be  identical  ? 

Mr.  T.  W.  Russell. 

133.  Is  not  the  appeal  a re-hearing  of  the 
case  ? — An  appeal  is  a re-hearing  of  the  case  by 
statute.  An  appeal  from  a Sub-Commission  is 
called  a re  hearing  by  the  statute  ; the  appeals 
proper  are  appeals  from  a decision  of  the  County 
Court. 

134.  We  are  speaking  now  of  appeals  from 
the  Sub-Commission  ? — There  is  no  practical 
difference  between  the  two. 

Chairman. 

135.  Is  it  not  important,  do  not  you  think, 
that,  that  being  so,  the  reports  ought  to  be 
identical? — I think  I may  say  they  are  very 
nearly  identical.  If  you  compare  them  you  will 
see  no  substantial  difference  except  so  far  as 
necessarily  arises  from  the  difference  of  position 
of  valuers  who  have  not  heard  the  evidence  and 
Sub-Commissioners  who  have  heard  it. 

136.  Why  not  altogether  identical? — Well,  I 
will  tell  you,  for  example,  one  reason.  Take, 
with  reference  to  improvements  : The  report  of 
a Sub-Commission  has  two  things  which  it  showa. 
on  it;  in  the  first  place,  the  actual  improvements 
on  the  holding  which  have  been  proved  in  Court; 
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Chairman — continued. 

in  the  second  place,  the  improvements  which  can 
be  legally  exempted  from  rent.  The  Court 
valuers  have  nothing  to  say  to  that ; they  have 
merely  to  take  the  improvements  as  allowed  by 
the  Sub-Commission.  They  do  not  hear  the  evi- 
dence ; they  do  not  go  into  any  legal  question  ; 
they  are  not  legal  men ; they  merely  deal  with 
the  improvements  that  have  been  allowed  by  a 
Sub-Commission,  so  far  as  they  find  them  existing. 

Mr.  T.  W.  Russell. 

137.  Then  have  they  the  reports  of  the  Sub- 
Commissioners  with  them  ? — Certainly  ; they 
have  the  whole  file  of  the  proceedings. 

Mr.  Sexton. 

138.  The  original  valuers  are  not  legal  men? 
— They  are  not  legal  men  ; but  they  fill  up  the 
report  and  fix  the  rent,  with  the  assistance  of 
their  legal  colleague.  Their  legal  colleague 
hears  the  evidence  with  them  ; they  then  go  out 
and  inspect  the  holding ; they  then  come  back, 
and  they  and  their  legal  colleague  fill  up  what  I 
may  call  the  pink  form. 

139.  But,  so  far  as  concerns  any  matter  of  the 
inquisition  into  agricultural  value,  the  original 
valuers  and  the  appeal  valuers  are  not  only  on  a 
parity,  but  they  are  the  same  people  ; they  are 
both  Sub-Commissioners ? — 'Certainly. 

140.  Is  there  not  something  else,  for  the 
purpose  of  comparison,  in  allowing  any  difference 
in  the  form  which  you  get  in  the  second  valuers’ 
report  ? — So  far  as  agricultural  matters  are  con- 
cerned the  two  forms  of  report  are  practically  the 
same. 

Chairman. 

141.  Are  they  supposed  to  take  the  same  point 
of  view,  the  appeal  valuers,  as  the  Sub-Com- 
missioners did  in  the  first  part  of  the  proceed- 
ings ; they  examine  the  same  conditions  ; they 
see  what  class  of  land  the  holding  is  composed 
of,  and  so  on  ? — They  do,  certainly  ; they  ex- 
amine in  the  same  way. 

142.  That  is  to  say,  they  satisfy  themselves  on 
exactly  the  same  facts,  and  they  arrive  at  their 
conclusions  in  the  same  way,  as  the  Sub-Com- 
missioners ? — Certainly;  except  that  they  have 
not  heard  the  evidence  given ; that  is  the  only 
difference. 

Mr.  W.  Kenny. 

143.  As  I understand,  for  the  purpose  of 
inspection,  they  take  the  place  of  lay  Sub- 
Commissioners  ?— For  the  purpose  of  inspection 
they  take  the  place  of  lay  Sub-Commissioners, 
but  they  have  not  the  means  of  conferring  with 
any  legal  colleague. 

Mr.  Sexton. 

144.  Their  legal  colleague  cannot  alter  any 
fact  which  they  on  examination  of  the  farm  have 
found? — No,  certainly  not;  the  appeal  valuers 
have  no  legal  colleague. 

Mr.  W.  Kenny. 

145.  You,  the  Head  Commissioners,  I believe, 
do  not  inspect  at  all  ? — No ; it  would  be 
absolutely  impracticable  if  we  were  to  hear  cases 
all  over  Ireland. 

0.122. 


Mr.  T.  VP.  Russell. 

146.  And  would  it  not  be  correct  to  say  that 
it  would  be  no  use  if  they  did  inspect? — Not 
much  use,  so  far  as  I am  concerned. 

Chairman. 

147.  I think  the  Committee  would  like  to  know 
this  : when  you  have  the  re-hearing  down  in  the 
country,  what  is  the  course  of  the  proceedings 
before  you  ? — The  course  of  the  proceedings 
before  us  is  this  : the  case  is  called  on ; in  the 
case  of  a leasehold  the  particulars  of  the  lease  or 
the  particulars  of  the  tenure  are  given  to  us. 

148.  By  sworn  evidence,  or  by  affidavit,  or 
what  ?— There  is  generally  no  controversy.  The 
lease  is  produced ; then  the  tenant  is  called, 
and  he  gives  what  you  may  call  the  history  of 
the  holding.  He  states  how  long  he  has  been  in 
occupation  of  it ; he  states  from  whom  he  got  it ; 
how  he  get  it ; who  were  his  predecessors,  so  far 
as  he  knows ; what  changes  of  rent  he  can  prove, 
if  any  ; he  states  the  improvements  that  he  made, 
and,  so  far  as  he  can,  any  improvements  made  by 
any  of  his  predecessors,  and  the  various  incidents 
of  the  holding ; whether  the  approach  is  bad  ; 
whether  there  is  a want  of  water ; everything 
he  likes  connected  with  the  holding. 

149.  He  can  appear  by  solicitor  or  by  counsel? 
— He  can  appear  by  solicitor  or  by  counsel. 

150.  Is  he  cross-examined  ? — He  is  cross- 
examined  ; yes, 

151.  By  the  landlord’s  solicitor  or  counsel  ? — 
By  the  landlord’s  solicitor  or  counsel. 

152.  Is  the  landlord  called,  or  his  agent? — If 
he  chooses  to  give  evidence ; sometimes  he  is, 
sometimes  he  is  not. 

153.  Do  not  you  call  him  yourselves  ? — Oh, 
no;  we  merely  take  whatever  evidence  is 
offered  to  us.  Then,  after  the  tenant  has  been 
called,  as  a general  rule,  in  ordinary  cases  the 
tenant’s  valuers  are  called,  and  they  give  their 
estimate  of  the  value  of  the  holding.  Some 
valuers  merely  give  their  estimate  of  the  land  as 
it  stands;  they  do  not  go  into  the  question  of 
improvements;  others  do.  Then  the  landlord’s 
case  is  gone  into ; sometimes  the  agent  is  called, 
sometimes  the  landlord  is  called ; in  the  majority 
of  cases  neither,  and  they  produce  their  evidence 
of  valuation. 

154.  You  first  have  the  tenant’s  valuer,  then 
you  have  the  landlord’s  valuer  ?— Yes. 

155.  These  valuers  are  not  professional  men, 
are  they,  for  the  most  part  ? — Sometimes  they 
are,  and  sometimes  they  are  not. 

156.  Sometimes  they  are  neighbours  of  the 
tenant  ? — Sometimes  they  are  neighbours  of  the 
tenant,  and  sometimes  they  are  professional  valuers. 

157.  Has  the  profession  of  valuer  sprung  up 
since  the  Act  of  1881  ? — Oh,  very  largely. 

158.  Then  you  have  before  you,  whilst  you 
are  hearing  these  appeals,  the  report  of  your  own 
appeal  valuers? — We  have  the  report  of  our  own 
appeal  valuers,  and  we  have  the  report  of  the 
Sub-Commissioners. 

159.  Then,  after  all  this,  you  decide  ? — Then, 
after  all  this,  in  the  country  we  generally  spend 
our  evenings  going  over  the  cases  we  have  heard 
during  the  day ; because  we  announce  the  deci- 
sions, if  possible,  the  next  morning  ; we  find  that 
convenient. 

a4  160.  You 
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Chairman — continued. 

160.  You  announce  the  decision  in  open  court? 
— We  announce  the  decision  in  open  court,  at 
the  sitting  of  the  court,  except  in  cases  in  which 
we  have  to  deal  with  questions  of  legal  difficulty, 
and  other  questions. 

Mr.  Hayes  Fisher. 

161.  Is  the  report  of  the  valuers  a detailed 
report  of  the  Sub-Commissioners,  or  does  it  more 
or  less  sum  up  the  details  ? — It  is  practically  in- 
dependentof  thereportof  the  Sub-Commissioners. 

Mr.  Sexton. 

162.  How  many  valuations  have  you  before 
you  when  you  are  considering  an  appeal  ? — In 
ordinary  cases  we  have  the  two  joint  valuations. 

163.  Altogether,  I mean? — We  have,  at  all 
events,  one  on  the  part  of' the  appellant,  always; 
we  require  that.  Then  we  have  the  valuation  of 
the  two  appeal  valuers  ; then  we  have  the  valua- 
tion of  the  two  Sub-Commissioners,  as  far  as  it 
appears  in  their  pink  report,  and  sometimes  the 
party  who  is  appealed  against  does  not  give 
any  evidence  of  value. 

164.  There  maybe  about  five  valuations? — 
There  may  be  about  five  valuations  sometimes, 
and  sometimes  more  ; eight  or  nine. 

Chairman. 

165.  Eight  or  nine  valuations  ?— I think  I 
ought  also  to  state  that,  in  appeal  cases,  in  addi- 
tion to  the  report,  we  generally  have  in  court 
the  field  book  of  the  appeal  valuers,  or  one  of 
them.  That  shows  the  value  per  acre  they  have 
put  on  the  holding.  It  also  shows  the  deduction, 
if  any,  they  have  made  for  improvement.  We 
have  that  for  our  own  private  reference  in  court. 

166.  The  actual  deduction  they  have  made  for 
improvements? — Yes. 

167.  The  pai-ties  never  see  these  field  books  ? 
— No  ; they  are  not  produced  in  evidence.  We 
have  them  on  the  bench  there  for  our  own  infor- 
mation. I have  one  or  two  of  those  note-books 
here,  if  you  would  wish  to  see  them. 

168.  I think  we  would  like  to  see  them,  if  you 
will  hand  them  round  the  table ; you  need  not 
put  them  in  ? — I have  only  one,  I understand, 
Mr.  Cunningham’s. 

Mr.  W.  Kenny. 

169.  Are  the  appeal  valuers  chosen  exclusively 
now  from  Sub-Commissioners? — No;  there  are 
two  at  present  working  who  never  acted  as  Sub- 
Commissioners. 

Chairman. 

170.  Who  are  these  two  ? — Mr.  Moroney  and 
Mr.  Benjamin  Roberts.  Mr.  Benjamin  Roberts 
is  a Sub-Commissioner,  but  he  never  acted  as  a 
Sub-Commissioner  proper. 

171.  I did  not  know  that.  I thought  they 
were  always  interchangeable,  the  Sub-Commis- 
sioners and  the  court  valuers  ?— So  they  are ; they 
hold  their  appointments  as  Sub-Commissioners, 
but,  as  a matter  of  fact,  neither  Mr.  Roberts  nor 
Mr.  Moroney  ever  acted  on  a Sub-Commission. 

Mr.  W.  Kenny. 

172.  But  they  are  permanent  officials  of  the 
Land  Commission? — Mr.  Moroney  is  not,  Mr. 
Roberts  is. 


Mr.  Sexton. 

173.  As  I understand,  this  private  note-book 
is  the  only  document  in  your  proceedings  that 
states  what  part  of  the  improvements  existing 
upon  the  holding  are  not  rented  ? — I mean,  the 
reports  state  the  improvement  exempted  from 
rent ; the  note-book  states  the  actual  allowance 
that  has  been  made. 

174.  Exactly ; the  actual  allowance  that  has 
been  made,  and  this  is  the  only  document  that 
shows  it  ? — That  is  the  only  document  that 
shows  it. 

175.  The  parties  do  not  know  it? — The  parties 
do  not  know  it.  Well,  I am  wrong  in  that  in 
some  ways,  because  there  are  some  Sub-Commis- 
sioners who  place  on  the  face  of  their  reports  the 
amount  they  have  deducted  for  improvements ; 
it  is  not  the  usual  course  ; but  there  are  one  or 
two  who  always  place  on  their  reports  the 
amount.  I think  that  Mr.  O’Shaughnessy,  in 
any  report  drawn  up  by  him,  states  the  deduction 
he  has  made  for  improvements. 

176.  Deduction  for  what? — From  the  fair 
letting  value  of  the  land  as  it  stands. 

Mr.  T.  M.  Healy. 

177.  It  is  sometimes  done  by  request,  is  it  not? 
— Possibly. 

Chairman. 

178.  There  is  still  one  more  possibility  ; there 
may  be  an  appeal  from  you  ? — There  may  be  an 
appeal  to  the  Court  of  Appeal  in  Ireland  from 
our  decisions. 

179.  You  determine,  I suppose,  whether  an 
appeal  shall  lie  or  not? — We  have  to  give  liberty 
to  appeal.  The  appeal  is  a full  appeal  on  facts 
and  law  if  it  is  given. 

180.  An  appeal  on  facts  and  on  law? — On 
facts  and  on  law ; yes. 

181.  I suppose  by  “facts”  you  mean  the 
value? — No;  there  is  no  appeal  on  any  question 
of  value. 

182.  On  no  question  of  value  ? — No.  We  also 
have  power  to  state  a case  on  a pure  question  of 
law. 

183.  Then  vou  give  leave  for  an  appeal? — 
Yes. 

184.  It  is  taken  before  the  Court  of  Appeal. 
What  is  the  evidence  before  the  Court  of  Appeal  ? 
— We  have  an  official  shorthand  writer,  and  upon 
his  notes  of  the  evidence  the  appeal  goes. 

185.  And  that  is  the  whole  material  submitted 
to  the  Court  of  Appeal?— And  the  documents 
which  have  been  proved  in  the  case  ; the  docu- 
ments and  the  files  of  the  court. 

186.  Then  the  Court  of  Appeal  have  never 
heard  the  evidence  nor  the  witnesses  ? — No  ; 
that  is  a disadvantage  they  labour  under.  They 
have  not  seen  the  witnesses  nor  heard  the 
evidence. 

187.  Besides  the  general  right  of  appeal,  is 
there  a right  to  have  a case  stated  for  the  Court 
of  Appeal  ? — There  is  a right  to  have  a case 
stated  upon  any  question  of  law  unless  the 
Land  Commission  certify  that  the  application 
is  frivolous. 

188.  There  is  no  appeal,  I think,  from  the 
Irish  Court  of  Appeal  to  the  House  of  Lords  ?— 
Oh,  no. 

189.  It 
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Chairman  — continued. 

189.  It  is  final  ? — There  is  no  such  appeal  in 
any  Land  Commission  cases. 

190.  Upon  any  part  of  this  is  there  an  appeal 
to  the  House  of  Lords? — No;  there  is  no  appeal 
to  the  House  of  Lords. 

191.  The  decision  of  the  Irish  Court  of  Appeal 
is  final  ? — The  House  of  Lords  did  make  a very 
valuable  decision  under  the  Land  Acts ; it  arose 
in  an  Irish  case  of  ejectment,  and  by  that  means 
it  reached  the  House  of  Lords. 

192.  It  had  nothing  to  do  with  fair  rent  then  ? 
— No,  it  was  a question  of  a pasture  bolding. 

193.  As  to  whether  they  ought  to  be  excluded, 
do  you  mean  ? — As  to  the  meaning  of  the  words 
“let  to  be  used  wholly  or  mainly  for  the  purpose 
of  pasture.”  There  was  a question  as  to  whether 
that  meant  a contract  to  be  let  wholly  or  mainly 
for  the  purpose  of  pasture,  or  whether  you  could 
show  the  purpose  of  the  letting  independently  of 
the  contract ; and  the  House  of  Lords  decided 
that  you  could  show  the  purpose  of  the  letting 
independently  of  the  contract.  That  is  the  case 
of  W estropp  v.  Elligott,  IX.  Appeal  Cases. 

194.  Now  we  will  go  back  to  the  County 
Court  proceedings.  We  have  taken  you  through 
the  proceedings  of  the  application  to  have  a fair 
rent  fixed  by  the  Land  Commission.  Now,  we 
will  go  to  the  County  Court  Judges.  What  are 
the  proceedings  there? — In  the  County  Courts 
the  proceedings  are  commenced  in  the  same  way  as 
in  the  Land  Com  mission,  by  the  originating  notice. 

195.  Which  is  served  upon  the  other  party, 
and  upon  notice  given  to  the  Judge,  the  County 
Court  Judge? — No;  notice  is  deposited  with 
the  Clerk  of  the  Peace  and  in  the  County  Court 
Offices  and  then,  under  the  Land  Act  of  1887, 
the  Land  Commission  are  empowered  to  nomi- 
nate, with  the  sanction  of  the  Lord  Lieutenant, 
independent  valuers  ; to  any  one  of  whom  the 
County  Court  Judge  can  refer  any  matter  for 
report. 

196.  Were  these  valuers  nominated  as  each 
case  arose,  or  is  there  a body  of  them  ? — There 
is  a body  of  them.  I have  the  list  here,  which 
has  been  added  to  from  time  to  time.  A great 
number  that  are  still  on  the  list  (the  names 
appear  on  the  list)  are  unavailable,  some  are 
dead,  and  some  have  taken  official  appointments  ; 
but  there  is  the  list. 

197.  Is  that  a list  sanctioned,  by  the  Lord 
Lieutenant,  of  valuers  whom  the  County  Court 
Judges  can  resort  to  when  they  want  their 
services  ? — Y es. 

198.  And  these  are  commonly  called,  as  Mr. 
Russell  says,  Court  valuers? — County  Court 
valuers. 

Mr.  T.  M.  Healy. 

199.  Since  May  1887?  — Since  May  1887. 
Previously  to  that,  my  own  personal  practice 
was  this  ; I had  a Court  valuer,  and  I had  to 
collect  his  fees  in  Court  from  the  parties. 

Chairman. 

200.  Then  we  may  take  it  that  every  County 
Court  .1  udge  now  employs  a valuer  to  report  upon 
the  holding  coming  before  him  for  the  purpose  of 
fair  rents  ? — I think  so. 

201.  Do  the  County  Court  Judges  hear  the 
evidence  first  in  the  way  the  Sub-Commissioners 

0.122. 


Chairman — continued. 

do,  before  sending  out  the  valuers  ? — So  far  as  I 
know  their  practice,  their  practice  varies.  When  I 
I was  a County  Court  Judge  myself  my  practice  was 
that  as  soon  as  the  originating  notice  was  served  on 
the  Clerk  of  the  Peace,  he  had  directions  from  me 
to  transmit  it  to  my  Court  valuer,  who  immedi- 
ately inspected  the  holding,  and  had  instructions 
to  note  any  improvements.  Then  the  case  came 
on  at  the  next  Sessions  before  me  for  hearing. 
I had  the  County  Court  valuer  in  Court,  of  whom 
I could  ask  any  questions,  and  I there  and  then 
heard  evidence,  and  read  his  repoi  t,  and  fixed  the 
rent  in  Court.  It  was  a very  quick  way  of  getting 
through  the  business,  and  for  that  reason,  1 think, 
the  parties  rather  liked  it ; but  some  of  the 
County  Court  Judges,  I think,  hear  the  evidence 
first,  and  then  have  the  holdings  inspected,  and 
announce  their  decision  at  a subsequent  Sessions. 

202.  The  County  Court  valuers  are  paid  by  the 
Treasury  ? — The  County  Court  valuers  are  paid 
by  the  Treasury  for  the  actual  days  they  are 
employed. 

203.  Does  this  business  go  on  pretty  expedi- 
tiously in  the  County  Courts ; have  you  heard 
something  of  irregularities  taking  place  ? — Well, 
the  technical  work,  so  far  as  the  drawing  up  of 
orders,  and  notifying  them  to  the  Land  Com- 
missioner, is  done  extremely  badly. 

201.  Done  extremely  badly  ? — In  the  very, 
very  worst  manner.  I mean,  for  example,  sup- 
posing a case  is  dismissed  as  being  a town  park, 
the  order  is  drawn  up  as  dismissed,  because  it  is 
not  within  the  Act,  and  we  cannot  tell  the  reason 
that  it  is  dismissed.  I mean  they  take  no  trouble 
about  their  orders. 

205.  You  mean  the  orders  are  made  out  in  a 
slovenly  way  ? — In  a very  slovenly  way  by  the 
Clerks  of  the  Peace. 

206.  Oh,  it  is  the  Clerk  of  the  Peace  who  makes 
out  the  orders? — Yes. 

207.  Is  not  that  rather  the  fault  of  the  County 
Court  Judge? — The  County  Court  Judge  has 
so  many  orders  to  sign  that  he  signs  them  on  the 
responsibility  of  the  Clerk  of  the  Peace. 

Mr.  Sexton. 

208.  Have  you  not  remonstrated  with  him  ? — 
We  have  recently.  I have  a letter  we  sent  to 
the  Lord  Chancellor  about  it,  and  I think  it  has 
been  attended  to.  Here  is  the  letter  that  was 
sent  by  Mr.  Justice  Bewley  to  the  present  Lord 
Chancellor. 

209.  Is  it  a short  letter  or  a long  one  ? — It  is 
a fairly  long  letter  dealing  with  the  whole  way 
in  which  the  Clerks  of  the  Peace  have  been  doing 
their  business.  ( The  letter  was  handed  in.) 

Mr.  T.  W.  Russell. 

210.  In  the  case  of  an  appeal  from  a County 
Court  Judge’s  decision  how  do  you  manage  when 
there  is  no  cause  book,  but  a simple  record  of 
the  case  being  dismissed  as  outside  the  Act? — 
We  hear  the  evidence.  On  one  or  two  occasions 
appeals  have  come  to  us  where  we  could  not  get 
any  order  at  all.  In  the  south  of  Ireland  there 
has  been  unfortunately  a Court-house  burnt  (in 
Cork)  and  it  is  absolutely  impossible  to  ask  for 
any  document  there  at  all ; every  document  that 
ever  existed  is  said  to  have  been  burnt  in  this  fire. 

B 211.  I just 
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Mr.  W.  Kenny. 

211.  I just  want  to  know  how  the  lease  cases 
under  the  Act  of  1887  are  dealt  with  do  any  of 
those  come  to  the  County  Court  Judge,  or  are  they 
all  reserved  for  the  Commission  ? — He  has  exactly 
the  same  jurisdiction  as  the  Land  Commission. 

212.  As  a matter  of  fact  do  they  go  to  him  ? — 
Certainly,  just  as  much  as  other  cases. 

Chairman. 

213.  Perhaps  you  will  give  us,  if  you  can,  the 
figures  showing  the  respective  quantity  of  busi- 
ness that  goes  into  the  Land  Commission,  into 
the  Civil  Bill  Courts,  and  thirdly,  the  number  of 
agreements  (voluntary  agreements)  between  land- 
lord and  tenant,  that  are  filed  either  in  the 
County  Courts,  or  in  the  Land  Commission  ; say 
you  begin  by  telling  us  all  the  fair  rents  fixed 
under  the  Act  of  1881  down  to  the  31st  March. 
Your  report,  I believe,  is  not  yet  out? — No,  we 
are  getting  it  out  as  fast  as  we  can.  I think  we 
will  be  able  to  get  it  out  in  about  a week  or  so. 

214.  You  can  give  us  the  figures  from  a proof, 
I dare  say  ? — The  total  number  of  cases  disposed 
of  I will  give  you. 

215.  Fair  rent  cases? — The  number  of  fail- 
rent  cases  from  August  1881  to  the  31st  March, 
1894,  is  354,890.  The  entire  number  of  rents 
fixed  by  all  methods  from  the  passing  of  the 
Land  Act,  1881,  to  the  31st  March,  1894,  was 
294,654. 

•216.  Does  that  include  agreements  filed  or 
rents  fixed  ? — That  includes  agreements  filed  ; 
121,902  agreements  filed. 

217.  Then  the  number  of  rents  fixed  either 
by  the  County  Court  Judges  or  by  the  Land 
Commissioners  is  your  larger  figure  less  the 
121,000?— 294, 654 'less  the  121,902. 

218.  It  would  be  294,654  less  121,000? — Yes. 
Then  the  number  of  cases  struck  out,  withdrawn, 
or  dismissed  are  60,234. 

219.  I do  not  quite  understand  what  is  the 
difference  between  being  “ struck  out  ” and 
being  dismissed  ” ? — Oh,  there  is  very  consider- 
able difference. 

220.  “ Withdrawn,”  of  course,  is  the  action  of 
the  parties  ? — “ Withdrawn  ” is  where  the  par- 
ties have  settled  out  of  Court,  or  where  they 
have  purchased. 

Mr.  Sexton. 

221.  What  is  “struck  out”? — “ Struck  out  ” 
is  where  the  parties  do  not  attend,  which  very 
often  arise  from  the  same  course,  that  they  have 
settled  out  of  Court  and  do  not  attend. 

Colonel  Waring. 

222.  And  do  not  give  notice  that  they  have 
done  so?— No,  they  do  not  give  any  notice; 
they  do  not  appear  at  all. 

Mr.  W.  Kenny. 

223.  That  will  cover  cases  of  agreement? — 
That  will  cover  cases  of  agreement. 

Colonel  Waring. 

224.  Those  agreements  will  appear  in  vour 
other  history,  the  121,902  ?— We  could  not  iden- 
tify them. 

225.  You  could  not  identify  ihem,  but  they 
would  be  there? — Yes,  certainly. 


Chairman. 

226.  Now,  would  you  tell  us  the  amount  of  the 
old  rents  dealt  with  in  this  294,654  ? — Well,  the 
mention  I made  with  reference  to  the  60,000 
would  give  a very  erroneous  idea.  That  60,234 
cases  would  include  the  cases  struck  out,  with- 
drawn, or  dismissed,  and  cannot  be  taken  as 
in  any  way  representing  the  number  of  hold- 
ings excluded  from  the  Act.  We  have  not 
got,  and  1 do  not  think  we  could  make  up, 
with  great  accuracy,  a table  showing  the 
cases  dismissed  as  separated  from  the  cases 
struck  out  and  withdrawn,  and  the  causes  of 
dismissal,  because  the  orders  were  not  very 
carefully  drawn  in  the  earlier  days  of  the 
Land  Commission,  and  are  still  not  carefully 
drawn  by  the  County  Courts  ; but  in  order  just  to 
test  it,  I got  a return  made  out  of  the  cases  which 
were  struck  out,  withdrawn,  or  dismissed  during 
the  last  year.  I have  that  return.  There  are 
1,600.  I cannot  put  my  hand  on  it  at  the  present 
moment,  but  I will  hand  it  in  to  you. 

227.  What  do  you  want  to  show ; what  were 
your  figures,  if  you  had  them  to  show  ? — During 
last  year  1,626  cases  were  struck  out,  I think, 
withdrawn,  or  dismissed  ; of  that  number  1,300 
cases  were  struck  out  and  withdrawn,  so  that  out 
of  that  1,626  there  would  be  only  326  that  can, 
by  any  possibility,  have  been  excluded  from  the 
Act  on  account  of  the  nature  of  the  holding. 

Mr.  T.  W.  Russell. 

228.  On  this  point,  might  I ask  you,  will  you 
be  in  a position  to-day  to  hand  in  a list  of  the 
exemptions  from  the  Act ; that  is,  the  classes  of 
tenancies  that  are  entirely  excluded  from  the 
Act.  Can  you  do  that,  do  you  think  ? — Do  you 
mean  the  numbers. 

229.  No;  the  class  of  cases? — I can  read 
them  to  you. 

230.  I mean  by  legal  decisions  ? — Yes. 

Mr.  Sexton. 

231.  “Dismissed”  means  that  there  was  no 
case  ? — “ Dismissed  ” means  that  there  was  no 
case,  but  it  does  not  necessarily  mean  that  it  was 
dismissed  as  excluded  from  the  Statute.  The 
tenant  may  not  have  been  in  occupation ; he  may 
have  sublet  part  of  his  holding ; he  may  have 
subsequently  got  rid  of  the  sub-lease  and  been  in 
a position  to  bring  on  the  case  again. 

232.  It  means  excluded  by  Statute,  does  it? 
— For  the  moment,  that  either  his  holding  is  one 
to  which  the  Act  does  not  apply,  or  that  he  has 
not  the  necessary  status  as  tenant  at  the  time  he 
applies. 

Chairman. 

233.  Then  what  was  the  old  rent  of  those 
294,000  cases  ?— £6,140,602. 

234.  To  what  figure  w-as  that  reduced  ? — To 
4,861,805/. 

235.  What  is  the  percentage,  taking  the  gross 
total  ? — 20-8. 

236.  Now  could  you  give  us  the  percentage  of 
the  reduction,  we  will  say  in  five-vear  terms. 
What  was  the  percentage  of  reduction  from  1881 
to  1886,  and  from  1886  to  1891  ? — I do  not  think 
I can  give  you  that. 

237.  Or  any  periods  you  like,  so  long  as  we 
see  whether  there  has  been  any  considerable 

alteration  ? 
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Chairman — continued. 

alteration  ? — I think  I have  a return  showing 
the  reduction  in  each  year  in  the  rents  fixed  by 
the  Chief  Commission  and  Sub-Commissions. 

238.  From  1881  to  1886,  and  from  1886  to 
1891,  the  percentage  of  those  five-year  periods? 
— Yes. 

239.  It  may  be  the  years  as  well,  but  we  want 
the  summaries  of  these  five-year  periods  ? — I 
have  now  returns  up  to  last  year,  by  each  year. 

240.  I think  it  will  be  more  convenient  if  you 
will  get  them  summarised,  and  give  us  that  (as 
Mr.  Macartney  wishes  to  have  it)  ; let  us  have 
the  five-year  period? — Will  I mention  a few 
figures  ? 

241.  Yes,  if  you  like.  There  are  only  per- 
centages ? — There  are  only  percentages  of  re- 
duction, and  only  include  rents  fixed  by  the 
Chief  Commission  and  Sub-Commissions,  and 
do  not  deal  with  rents  fixed  by  the  County 
Courts,  or  rents  fixed  by  agreements.  In  the 
first  year,  on  the  22nd  August  1882,  the  per- 
centage was  205  ; next  year,  1883,  19-5;  next 
year  to  August  1884  it  was  18'7  ; in  the  next 
year  to  August  1885  it  was  18T  ; in  the  next 
year  to  1886  it  was  24-1 ; to  the  22nd  August 
1887,  31 ’3  ; to  August  1888,  28"3,  for  yearly 
tenancies,  and  29’6  for  leasehold  tenancies' 

Mr.  Sexton. 

242.  These  figures  do  not  touch  any  ad- 
justment under  Mr.  Balfour’s  Act,  any 
temporary  adjustment  under  the  Act  of  1887  ? — 
Oh,  no,  to  1889,  22-7  for  yearly  tenancies,  and 
25 ‘8  for  leaseholds;  to  22nd  August  1890,  21-2 
for  yearly  tenancies,  and  23-5  for  leaseholds ; 
and  for  1891,  21-8  for  yearly  tenancies,  and  23'1 
for  leaseholds.  Then  you  come  to  a period  in 
which  the  date  of  the  report  was  altered.  I 
mean  for  the  period  22nd  August  1891,  to 
3 1st  March  1893,  the  date  of  the  Report  was 
altered  so  as  to  bring  it  to  the  same  as  the  end 
of  the  financial  year,  and  for  that  period  the 
percentage  of  yearly  tenancies  is  23  per  cent. ; 
of  leaseholds  21-9,  and  of  rents  fixed  under  the 
Redemption  of  Rent  Act  (which  would  come  in 
for  the  first  time)  26-6.  That  is  so  far  as  we 
have  made  it  out.  This  is  only  for  Chief  Com- 
mission and  Sub-Commissions;  this  does  not 
deal  with  county  courts,  or  with  rents  fixed  by 
agreements  lodged. 

Chairman. 

243.  It  does  not  deal  with  county  courts  ? — 
No;  it  only  deals  with  Sub-Commissions. 

Mr.  T.  W.  Russell. 

244.  Have  you  nothing  for  the  county  courts  ? 
— No.  We  have  tables  which  you  will  see  in 
our  Report  when  we  bring  it  out ; in  the  Appen- 
dix there  will  be  a table  giving  comprehensively 
the  percentage  of  reduction  made  each  year  by 
the  Land  Commission  and  by  the  County  Court. 

Chairman. 

245.  It  would  be  surely  very  important  to 
compare  county  court  judges’  reductions  with 
the  Commission  reductions  ?— We  have  always 
kept  them  separate.  Would  you  rather  have 
them  brought  out  together  or  kept  separate  ? 
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246.  No,  I think  separately.  I think  it  would 
be  an  advantage  to  have  them  separately  ? — Y ery 
well. 

Mr.  Sexton. 

247.  Could  we  have  the  classification  of 
dismissed  cases  showing  the  cause  of  dismissal,  or 
summarising-  the  causes  of  dismissal,  showing 
where  they  were  due  directly  to  statutory 
exclusion  and  where  they  were  due  to  want  of 
status,  as  you  have  said,  on  the  part  of  the 
tenant? — You  can.  I would  not  undertake  to 
say  that  it  would  be  very  accurate,  owing  to  the 
way  in  which  the  Orders  were  drawn  up  at  first 
and  at  present. 

248.  Could  you  analyse  them  now  between 
the  three  heads,  “ struck  out,”  “ withdrawn,” 
and  “ dismissed  ” ? — There  is  a return  made  of 
the  last  year  ( handing  the  document  to  the  honour- 
able Member).  Perhaps  we  could  make  up  a 
return  in  that  form.  The  only  thing  is  that  I 
would  not  vouch  for  the  accuracy  previous  to 
1883. 

249.  Approximately  you  could  give  it  ? — 
Yes. 

Chairman. 

250.  It  might  be  convenient ; I think  it  is  in 
your  Reports.  I think  the  classification  is  to  be 
found  there,  the  distribution  of  those  reductions 
in  px-ovinces? — In  pi-ovinces  and  counties  ? 

251.  In  provinces  and  counties,  it  includes 
both  ? — Yes. 

252.  Now  we  must  have  a little  about  the 
Redemption  of  Rent  Act,  which  is  in  our  Oder 
of  Reference.  What,  if  you  can  put  it  shortly, 
was  the  object  and  drift  of  the  Redemption  of 
Rent  Act,  1891  ? — The  object  of  the  Redemption 
of  Rent  Act  was  to  allow  persons  holding  under 
long  leases,  so  long  that  they  were  excluded  from 
the  fair  rent  clause  of  the  Land  Act  of  1887, 
and  parties  holding  under  the  Fee  Farm  Grants 
to  apply  to  the  Court  to  have  their  rent  redeemed  ; 
in  other  words,  to  purchase  their  holdings. 

253.  The  Court  being  able  to  compel  the  land- 
lord to  allow  the  tenant  to  redeem,  do  you  mean  ? 
— -No,  the  owner  of  the  rent;  you  may  call  him 
the  grantor,  or  the  lessor  as  the  case  may  be, 
if  he  signified  his  consent  to  the  redemption  in  the 
prescribed  way,  then  the  case  became  a purchase 
case,  and  the  tenant  purchased  the  holding  at.  a 
price  fixed  by  the  Land  Commission.  If  he  did 
not  signify  his  consent  then  the  case  became  a 
fair  rent  case  and  was  sent  down  to  the  Sub- 
Commission,  or  if  he  signified  his  consent,  and 
subsequently  interposed  delay,  and  did  not  carry 
out  his  redemption,  then  the  Land  Commission 
have  the  power  to  make  an  order  and  send  it 
down  to  fix  a fair  rent. 

Mx-.  T.  IV.  Russell. 

254.  The  grantor  had  the  option  of  purchase 
or  fair  rent  ? — Of  sale  or  fair  rent. 

Chairman. 

255.  Then  you  fixed  your  procedure,  I sup- 
pose, as  to  forms? — We  fixed  our  pi-ocedux-e. 
We  kept  as  far  as  we  could  to  the  similar  pro- 
cedure in  the  other  cases.  Of  course,  being  a 
purchase  matter  in  the  first  instance,  we  had  to 
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Chairman — continued. 

make  our  form  of  originating  notice  a little  more 
elaborate,  and  we  thought  it  right  that  the  tenant 
should  verify  the  particulars  before  it  was  served 
at  all,  and  similarly  that  the  consent  of  the  landlord 
should  be  verified,  and  that  maps  should  be 
lodged ; but  otherwise  the  forms  are  practically 
the  same  as  in  ordinary  fair  rent  cases. 

256.  If  no  consent  is  signified  by  the  lessor  or 
the  grantor,  what  happens  then  ? — The  lessor  or 
the  grantor  has  two  months  within  which  to 
signify  his  consent.  If  he  is  absent  from  the 
.country  we  extend  the  time  for  him,  but  if  he 
does  not  signify  his  consent  then  it  goes  as  a matter 
of  course  before  a Sub-Commission. 

257.  In  cases  under  this  Act,  how  do  you  deal 
with  improvements? — In  the  case  of  fee  farm, 
grants,  do  you  mean  ? 

258.  Take  first  of  all  the  cases  where  there  is 

an  option  of  purchase  ? 

Mr.  T.  W.  Russell. 

259.  Where  the  landlord  elects  to  sell  ? — 
Where  the  landlord  elects  to  sell,  if  it  is  the  case 
of  a fee  farm  grant,  or  such  a case  as  a fee  farm 
grant,  then  the  improvements  effected  by  the 
tenant  are  considered  as  adding  to  the  security  of 
the  rent. 

Chairman. 

2C0.  I think  you  must  explain,  for  the  benefit 
of  some  members  of  the  Committee,  what  a fee 
farm  grant  exactly  is  ? — A fee  farm  grant  is  a 
grant  in  fee  subject  to  a perpetual  rent. 

261.  It  is  a perpetuity  ? — It  is  a perpetuity. 

I do  not  think  they  exist  in  England  very  much. 

Mr.  Leese. 

262.  Something  like  a chief  rent,  I suppose  ? 
— It  creates  the  relation  of  landlord  and  tenant. 

263.  The  property  itself  ; but  there  is  a head 
rent  paid  on  it? — The  is  a head  rent  paid  on  it. 

Mr.  Macartney. 

264.  Similar  to  a Scotch  feu,  is  it  not  ? — 1 do 
not  know. 

Chairman. 

265.  It  is  not  like  copyhold,  which  is  tenure,  it 
is  the  result  of  a contract  ? — It  is  the  result  of  a 
contract.  You  may  practically  take  it  in  the  case 
of  fee  farm  grants,  that  the  result  of  the  decision 
has  been  this  : In  the  case  of  fee  farm  grants  the 
tenant’s  improvements  are  treated  as  the  landlord’s 
property.  You  may  take  that  to  be  the  case. 

Mr.  T.  W.  Russell. 

266.  In  fact  the  tenant  has  to  buy  his  own  ? — 
He  buys  his  own. 

Mr.  Sexton. 

267.  Do  you  mean  under  a fee  farm  grant,  the 
holding  is  valued  as  it  stands  that  the  value  is 
considered  to  belong  wholly  to  the  landlord  ? — 
Yes.  The  case  on  the  subject  was  the  case  of  a 
question  of  lair  'rent,  the  case  of  Kieran  and 
Mollan. 

Mr.  W.  Kenny. 

268.  What  you  call  the  tenant  is  the  owner 
in  fee,  subject  to  a rent  ? — Y es. 

Mr.  Sexton. 

269.  In  buying  the  holding  he  has  to  buy  his 


Mr.  Sexton — continued. 

own  improvements  no  matter  how  obviously  or 
how  notoriously  they  may  have  been  made  by 
him  ? — Certainly. 

Chairman. 

270.  This  is  not  a matter  of  opinion,  it  is  a 
description  you  are  giving  of  what  actually  and 
openly  takes  place  ? — I can  refer  to  the  cases 
that  have  been  decided  on  it.  Of  course  the 
question  has  come  up  for  decision. 

271.  That  is  the  Meath  case  is  it  not  ?— Kieran 
and  Mollan. 

Mr.  T.  W.  Russell. 

272.  It  is  only  a month  or  six  weeks  ago? — 
Oh,  it  is  more  than  that — it  is  in  II.  Irish 
Reports,  27. 

Mr.  W.  Kenney. 

273.  II.  Law  Reports,  Ireland? — II.  Irish 
Reports. 

Chairman. 

274.  Now  we  well  pass  from  purchase  under 
the  Rent  Redemption  Act,  to  the  fair  rents  fixed 
under  the  same  Act  ? — Yes. 

Mr.  T.  W.  Russell. 

275.  That  is  in  the  case  where  the  grantor 
elects  to  have  a fair  rent  fixed  ? — Yes. 

276.  What  happens  then  ? — Exactly  the  same. 
O’Hea  and  Morrison,  30  Law  Reports,  Ireland, 
651,  is  the  case  in  reference  to  the  redemption  of 
a fee-farm  rent  by  a grantee. 

Chairman. 

277.  What  year  ? — That  would  be  about  1892, 
I think  as  far  as  I recollect.  It  is  page  471,  of 
Cherry ; Kieran  and  Mollan  deals  with  fair  rent ; 
O’Hea  and  Morrison  deals  with  purchase,  but 
they  are  all  the  same  principle  ; I mean  a tenant 
has  no  claim  under  the  Land  Act  of  1870  to  any 
deduction  for  improvements.  When  I say 
“ tenant  ” I mean  the  owner  in  fee  ; the  grantee 
has  no  claim  or  any  right  for  improvements. 

Mr.  Sexton. 

278.  And  must  pay  for  them  in  the  case  of 
purchase  ? — He  must  pay  for  them  in  the  case  of 
purchase. 

Chairman. 

279.  In  the  fair  rent  fixing  how  do  you  deal 
with  the  improvements?  You  have  a Schedule, 
I see  ; is  not  that  so  ? — Do  you  mean  under  the 
Redemption  of  Rent  Act? 

280.  I am  entirely  on  the  Redemption  of  Rent 
Act  now  ? — As  soon  as  the  time  limited  for  con- 
senting to  purchase  has  passed,  within  14  days 
from  that,  the  tenant  ought  to  serve  a Schedule 
of  improvements. 

281.  And  then  the  process  goes  forward  .in  the 
ordinary  way  ? — The  process  goes  forward  in  the 
ordinary  way. 

282.  Does  a landlord  ever  apply  to  have  the 
true  value  of  the  tenancy  fixed  ? — Very  often. 

283.  I am  still  on  the  Act  of  1891  ; the  Rent 
Redemption  Act? — l don’t  recollect  any  case  of 
true  value  being  fixed  under  that  Act. 

284.  It  does  not  come  in  there? — The  true 
value  cannot  apply  to  the  Act  of  1891  except  in 
a case  where  a judicial  rent  has  been  already  fixed. 

285.  Then. 
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Chairman— continued . 

285.  Then  I have  only  two  or  three  more 
questions  I should  like  to  ask  you.  It  would  be 
convenient  to  some  members  of  the  Committee, 
though  to  others  it  is  A B G,  that  you  should 
tell  us  who  are  the  persons  entitled  to  have  a fair 
rent  fixed  ; what  classes  of  persons  ? — A tenant 
of  a present  ordinary  tenancy. 

286.  Would  you  number  them  ; that  is,  No.  1 ? 
— Then  leaseholders  under  the  Act  of  1887  ; 
then  leaseholders  under  long  leases  and  grantees 
under  fee-farm  grants,  where  the  landlord  does 
not  elect  to  buy  under  the  Act  of  1891. 

287.  How  many  categories  are  they  ? — Practi- 
cally three. 

288.  Three ; the  present  tenant,  the  lease- 
holder, and  the  fee-farm  grantee  ? — And  the 
fee-farm  grantee.  The  leaseholder  under  a lease 
to  which  the  Land  Act  of  1887  applies,  the 
leaseholder  under  a lease  to  which  it  does  not 
apply,  or  the  fee-farm  grantee  if  the  landlord 
does  not  elect  to  buy. 

289.  Now  you  have  told  us  who  are  the 
persons  entitled  to  have  a fair  rent  fixed,  tell  us 
in  one  answer  what  are  the  classes  of  holdings  in 
respect  of  which  a fair  rent  can  be  fixed  ; or  to 
put  ii  the  other  way  up,  what  are  the  exclusions; 
answer  which  way  you  like  ? — The  exclusions 
are  those  contained  in  the  58th  Section  of  the 
Land  Act  of  1881,  that  is  : “ Any  holding  which 
is  not  agricultural  or  pastoral  in  its  character  or 
partly  agricultural  and  partly  pastoral ; or  (2) 
any  demesne  land,  or  any  land  being  or  forming 
part  of  a home  farm”;  though  I may  say  in 
reference  to  home  farms,  it  is  a term  not 
applicable  to  Ireland.  I think  the  question  has 
been  raised  in  a very  few  cases;  there  are  prac- 
tically no  home  farms  in  Ireland,  as  understood 
by  the  English  term. 

Mr.  T.  W.  Russell. 

290.  There  are  a good  many  excluded  by  the 
Act  because  they  are  home  farms  ? — I think  not ; 
I think  there  are  very  few. 

Chairman. 

291.  How  many  classes  have  you  got  there  ; 

demesne  lands,  town  parks ?— I have  not 

come  to  “ town  parks.” 

292.  Oh,  you  have  not  mentioned  town  parks  ? 
No.  Then  “ Any  holding  let  to  be  used  wholly 
or  mainly  for  the  purpose  of  pasture  ” if  valued 
at  not  less  than  50/.  a year ; then  “ any  holding 
let  to  be  used  wholly  or  mainly  for  the  purposes 
of  pasture,”  no  matter  what  the  valuation  may  be, 
if  the  tenant  “does  not  actually  reside  on  the 
same,  unless  such  holding  adjoins  or  is  ordinarily 
used  with  the  holding  on  which  ” he  does  reside ; 
then  “ Any  holding  which  the  tenant  holds  by 
reason  of  his  being  a hired  labourer  or  hired 
servant”;  then  “any  letting  in  Conacre  or  for 
the  purposes  of  Agistment  or  for  temporary 
depasturage.”  So  that  in  reality  there  is  no 
tenancy  in  this.  Then  “ any  holding  let  to  the 
tenant  during  his  continuance  in  any  office, 
appointment  or  employment,  or  for  the  temporary 
convenience  or  to  meet  a temporary  necessity 
either  of  the  landlord  or  tenant”;  then  “Any 
cottage  allotment,  not  exceeding  a half  of  an  acre,” 
and  “any  glebe  that  is  the  last  exception. 

0.122. 


Chairman — continued. 

293.  Those  are  all  the  exclusions  ? — Those  are 
all  the  exclusions,  all  that  I think  of  at  the 
present  moment.  Then,  of  course,  I am  not  re- 
ferring in  those  exceptions  to  any  case  in  which 
the  tenant  is  not  in  occupation  of  his  holding. 

Mr.  T.  M.  Healy. 

294.  There  are  a number  of  refinements  on 
these  ? — Quite. 

Chairman. 

295.  Those  will  come  out  later  ; I only  want 
to  get  before  the  Committee  a general  account  of 
the  thing.  Then  the  Act  of  1885  has  no  bearing 
at  all  on  the  order  of  reference  to  this  Com- 
mittee?— The  Act  of  1885  does  not  touch  the 
question  of  fair  rent. 

296.  In  the  Act  of  1860  ; it  is  not  mentioned 
in  the  order  of  reference,  but  I was  told  after- 
wards that  it  might  have  been  better,  perhaps, 
that  it  should  have  been  included.  Has  the  Act 
of  1860  any  bearing  on  the  construction  of  later 
Acts  ? — It  has  no  bearing  except  this,  that  the 
Act  of  1860  is  an  Act  which  regulates  the  exist- 
ence of  the  relations  of  landlord  and  tenant ; you 
have  to  look  to  the  Act  of  1860  to  see  whether 
the  relation  of  landlord  and  tenant  exists. 

297.  One  more  question ; I really  do  not 
know  whether  you  can  answer  it,  or  whether  it 
is  fair  to  ask  it ; but  if  you  can  answer  it,  I think 
it  would  be  very  convenient  to  the  Committee. 
Could  you  shortly  state  or  give  a list  of  leading 
cases  to  which  you,  the  Land  Commissioners, 
have  most  often  occasion  to  refer,  and  what  are 
the  points  decided  in  those  leading  cases.  It  may 
be  too  much  for  an  answer,  but  I am  sure  it 
would  be  convenient  in  wandering  through  this 
wilderness  of  a book  if  you  could  give  us  the 
names  ? — I do  not  think  I could  give  you  a com- 
plete list,  but  I could  mention  some.  Take  the 
case  of  “ improvements  ” ; there  is  the  case  of 
Adams  v.  Dunseath. 

298.  I mean  the  cases  on  the  principles  which 
most  often  come  into  your  minds  ? — On  the 
question  of  “ improvements,”  there  is  Adams  v. 
Dunseath. 

299.  They  are  all  in  “ Cherry,”  I suppose  ? — Yes. 

Improvements : 

Adams  v.  Dunseath,  10  L.R.I. 

Walsh  v.  Limerick,  23  I.L.T.R.  17. 

Mollan  v.  Kieran,  2 I.R.  27. 

Townparhs  : 

Kelleen  v.  Lambert,  10  L.R.I.  362. 

Nelson  v.  Headford,  18  L.R.I.  407. 

McNamara  v.  McNamara,  32  L.R.I.  1. 

Caledon  v.  Archer,  28  I.L  T.R.  4. 

Perry  & Co.  v.  Goodbody,  C.A.  Judg- 
ment, February  1894. 

Pasture  : 

Westropp  v.  Elligott,  9 App.  Cases,  816 

O’Brien  v.  White,  16  L.R.I.  15. 

Fulham  v.  Garry,  26  L.R.I.  698. 

Harper  v.  Davies,  12  L.R.I.  23. 

Drought  v.  Stubber,  18  I.L.T.R.  37. 

Holmes  v.  Lauder,  22  L.R.I.  47. 

Eivart  v.  Hamilton,  28  L.R.I.  464. 

Byrne  v.  Hill,  30  L.R.I.  603. 

B 3 Demesne 
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Chairman — continued. 

Demesne  Lands 

Hill  y.  Antrim,  5 I.L.T.R.  70. 

Griffin  v.  Taylor,  16  L.R.l. 

Magner  v.  Hawkes,  32  L.R.L  285. 

Spencer  v.  Tedcastle,  32  L.R.l.  41 1. 

Moore  v.  Batt,  32  L.R.l.  68. 

Residential  Holdings : 

Doyne  v.  Campbell,  l.R.  9,  C.L.  95. 

Carr  v.  Nunn  7 I.L.T.R.  26. 

Mill  Holdings : 

Foster  v.  Boyle,  30  L.R.l.  623. 

Sub-Letting  : 

McConachie  v.  Robertson,  18  L.R.l.  483. 

Kennedy  v.  Essex,  28  L.R.l.  586. 

Wakefield  w.  Robinson,  30  L.R.l.  547. 

Thompson  v.  Rossmore,  32  L.R.l.  431. 

Bowman  v.  Catherwood,  28  L.R.  470. 

White  v.  White,  Q.A.  Judgment,  Feb- 
ruary 1894. 

Corballis  v.  Ward,  C.A.  Judgment,  April 
1894. 

Cowell  v.  Buchanan,  30  L.R.T.  375. 

( The  document  was  handed  in.) 

Mr.  Macartney. 

300.  I want  to  ask  you  a question  on  the 
Redemption  of  Rent  Act ; procedure  in  the  case 
where  a landlord,  or  grantor,  or  the  lessor,  as 
the  case  may  be,  has  agreed  to  sell  to  the 
grantee,  or  lessee  : what  is  the  procedure  of  the 
Commission  then  ? — Under  the  distribution  of 
business  between  the  Commissioners  it  goes 
either  before  Mr.  Lynch  or  myself  (all  Redemp- 
tion of  Rent  cases),  and  then  is  treated  as  an 
ordinary  purchase  matter  after  that. 

301.  What  is  the  first  step  taken,  or  what 
takes  place  with  regard  to  ascertaining  the  value. 
I want  to  know  what  steps  you  take  ; is  there  a 
valuer  goes  down  ?— Certainly. 

302.  That  is  what  want  to  know  ? — As  soon 
as  the  landlord  has  signified  his  consent  under 
the  Statute  to  the  purchase,  one  of  our  purchase 
inspectors,  sometimes  two,  are  sent  down  to 
inspect  the  holding,  and  they  fill  up  a report  on 
it,  not  a report  on  the  forms  that  we  have  before 
us  here,  but  a report  as  in  a purchase  case.  We 
have  that,  and  then  we  hear,  either  viva  voce  or 
by  affidavit  (generally  by  affidavit),  we  fix  a day 
for  the  hearing  ; we  hear  the  parties  and  hear 
any  evidence  they  may  produce  of  value,  and 
then  fix  the  redemption  price. 

303.  These  inspectors,  or  the  persons  who  are 
sent  down  to  report ; Assistant  Commissioners, 
are  they  permanent  officials? — Yes,  they  have 
warrants  as  Assistant  Commissioners. 

304.  They  are  all  Assistant  Commissioners  ? 
— They  are  all  Assistant  Commissioners,  but 
separate ; they  are  kept  separate,  as  a general 
rule  they  are  not  moved  backwards  and  forwards, 
except  some,  some  are ; some  are  employed  for 
both  purposes. 

305.  Can  you  hand  in  a copy  of  the  form  ? — 
No,  that  is  entirely  “ purchase,”  I brought  over 
no  purchase  forms. 

306.  Then,  how  is  this  procedure  settled 


Mr.  Macartney — continued, 
with  regard  to  redemption  ? — It  is  settled  by 
rules. 

307.  Then  before  you,  this  is  the  only  pro- 
cedure that  exists  in  the  case  of  sale,  or  consents 
to  sale  ? — Yes. 

308.  There  is  no  question  of  arbitration  ? — 
No ; I think  we  assume  when  the  parties  come 
in  before  us  that  they  have  not  agreed  upon  a 
price. 

309.  What  I want  to  ask  is  this,  because  the 
first  section  of  the  Redemption  of  Rent  Act 
appears  to  prevent  that  in  the  case  of  where 
they  have  agreed  to  sell,  and  I thought,  although 
they  may  not  agree  upon  a price,  they  may 
agree  to  refer  it  to  arbitration,  I want  to  know 
how  that  is  ? — Of  course,  if  they  have  power  to 
refer  it  to  arbitration,  there  would  be  no  difficulty 
about  it ; by  rules  they  might  refer  everything 
to  arbitration. 

310.  But  are  there  any  ? — Not  under  that  Act 
specially.  It  does  not  say  anything  about  arbitra- 
tion, it  merely  says  that  “ such  redemption  shall 
be  effected  by  payment,  subject  to  the  x-ules  of 
the  Land  Commission,  of  such  capital  sum  as 
may  be  agreed  upon,  or  as  in  case  of  difference 
may  be  determined  by  the  Land  Commission 
(regard  being  had  to  the  adequacy  of  the 
security),  in  like  manner  as  if  it  were  a head 
rent  redeemed  under  the  provisions  of  Section 
16  of  the  Land  Law  (Ireland)  Act,  1887.” 

311.  That  is  exactly  what  I mean? — That 
refers  to  arbitration  there  ; there  are  rules  refer- 
ring to  arbitration  under  the  Act  of  1887,  they 
would  be  applicable  to  it  if  the  case  arose,  but  as 
a matter  of  fast,  I do  not  think  we  have  had  any 
application  to  refer  the  redemption  price  to  arbi- 
tration, so  far  as  I know. 

312.  But  there  is  nothing  in  the  procedure  of 
the  Court  with  regard  to  this  which  would 
prohibit  it  ? — Nothing  that  I see. 

313.  It  would  not  be  necessary  to  appeal 
against  the  procedure  of  the  Court,  in  case  of 
either  party  desiring  to  go  to  arbitration  instead 
of  having  the  amount  fixed  by  a Commissioner  ? — 
No,  I do  not  think  so  ; but  as  a matter  of  fact,  it 
is  a much  more  costly  procedure  going  to  arbitra- 
tion than  having  it  fixed  by  the  Land  Commission, 
we  find  that  in  practice.  If  anything  is  injuring 
the  Redemption  Act  in  Ireland  at  present,  it 
is  the  great  cost  of  redeeming  head  rents  by 
arbitration. 

314.  With  regard  to  these  forms  can  they  be 
put  in  ? — Any  forms  you  like  can  be  put  in,  but 
I have  not  got  any  forms  connected  with  any 
pux-chase  matter  here,  I did  not  know  the  Com- 
mittee were  going  into  that.  VVe  have  a copy 
of  the  form  of  application  under  the  Redemption 
Act  here. 

Chairman. 

315.  I think  you  might  get  for  us  all  the 
fox-ms  under  the  Rent  Redemption  Act,  i-elating 
to  purchase  as  well  as  fair  rent  ? — Certainly. 

Mi-.  W.  Kenny. 

316.  The  Redemption  of  Rent  Act  refers  to 
fee  farm  grants ; ixx  Ireland  there  are  two  classes 
of  fee  farm  grants  ? — Yes. 

317.  And, 
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Mr.  W.  Kenny — continued. 

317.  And,  I believe  according  to  a decision  of 
the  Land  Commission,  I do  not  know  whether  it 
was  confirmed,  I believe  it  was  confirmed  by  the 
Court  of  Appeal,  it  has  been  held  that  the  Act 
is  restricted  to  one  class,  is  not  that  so  ? — It  has 
been  held  that  the  Act  is  limited  to  the  class 
where  the  relation  of  landlord  and  tenant  existed. 

318.  Did  not  they  confine  it  to  cases  where 
these  was  an  old  lease  renewable  for  ever  ? — The 
relation  of  landlord  and  tenant  does  not  exist ; 
where  the  fee  farm  grant  was  executed  previous 
to  the  year  1860,  except  under  the  Renewable 
Leasehold  Conversion  Act  or  some  similar 
Statute.  There  are  a certain  class  of  cases 
where  subinfeudation  i?  permitted. 

319.  The  effect  of  that  is,  that  fee  farm  grants 
(pure  and  simple  fee  farm  grants)  executed 
before  1860  are  excluded  from  the  purview  of 
the  Act? — That  is  a decision  of  the  Court  of 
Court  of  Appeal.  I dissented  from  the  decision 
in  the  Land  Commission  Court,  and  was  overruled. 

320.  That  is  a decision  of  the  Court  of 

Appeal? — That  is  a decision  of  the  Court  of 
Appeal.  , 

321.  Now  I think  you  said  under  the  Redemp- 
tion of  Rent  Act  improvements  are  not  con- 
sidered at  all  ? — No,  I did  not ; I said  in  the 
case  of  fee  farm  grants. 

322.  In  the  case  of  fee  farm  grants  ; I think 
some  members  of  the  Committee  would  certainly 
like  to  know  why?— You  will  see  the  whole 
reasoning  set  out  in  Mr.  Justice  Bewley’s  judg- 
ment in  Kieran  v.  Mollan. 

323.  There  is  one  other  question  with  refer- 
ence to  the  Redemption  Act.  How  long  is  the 
system  in  practice  of  emyloying  Sub-Commis- 
sioners as  valuers  ?— Certainly  since  March 
1891,  I think,  as  far  as  I recollect. 

324.  Then  previously  to  that,  you  had,  I 
suppose  a special  class  of  valuers  under  the 
Land  Commission  ? — No,  I cannot  say  that ; at 
first  when  appeals  commenced  to  be  heard  in 
1882  the  Land  Commission  had  got  a certain 
number  of  valuers,  and  they  had  valuers  in  all 
appeal  cases.  These  gentlemen  had  not  been 
Sub-Commissioners,  and  never  were  Sub-Com- 
missioners. That  system  went  on  for  some  years, 
when  it  was  discontinued,  I think  to  1884.  I 
can  hand  you  in  a table  showing  the  dates  that 
these  appeal  valuers  were  done  away  with,  only 
one,  I think,  being  kept,  one  permanent-  that 
is  Mr.  Charles  Grey.  1 think  he  had  two 
or  three  assistants,  and  they  were  used  only  in 
exceptional  cases.  For  example,  if  we  had  an 
appeal,  and  one  member  of  the  Commission 
thought  the  rent  ought  to  be  different  from  what 
the  other  two  thought,  we  generally  sent  it  out 
to  be  valued  to  assist  us  in  our  determination  : 
but  that  was  only  in  exceptional  cases.  Then 
the  system  was  reintroduced  in  March  1890  of 
the  valuers.  Then  the  valuers  that  were  selected 
were  principally  Sub-Commissioners,  Sub-Com- 
missioners with  experience. 

Mr.  T.  M.  Healy. 

325.  You  have  put  in  here  a file  showing  the 
procedure  in  every  case  that  comes  before  you  ? 
— Yes. 

0.122. 


Mr.  T.  M.  Healy — continued. 

326.  I take  it  that  this  file  is  taken  at 
random  ? — I do  not  recollect.  What  file  is 
it? 

327.  The  landlord’s  name  is.  Thomas  Gilman. 
He  lives  in  Canada.  The  tenant’s  name  is  John 
Sullivan,  he  comes  from  the  inevitable  Bantry, 
in  the  county  of  Cork.  I wish  to  ask  you,  if 
you  please,  the  course  of  this  procedure;  the 
tenant’s  originating  notice  is  served  on  6th  De- 
cember 1888  ? — Yes. 

328.  He  serves  his  originating  notice  in  the 
Civil  Bill  Court? — Yes. 

329.  That  was  on  6th  December  1888  ? — The 
judge  of  the  Civil  Bill  Court  at  Cork  at  that 
time  is  since  dead,  I think?— Judge  Ferguson? 

330.  Judge  Ferguson.  It  was  transferred 
then  by  Order  of  the  Land  Commission  imme- 
diately thereafter  to  the  Land  Commission  Court ; 
and  the  Court  of  the  Land  Commission  at  that 
date,  I see,  consisted  of  Mr.  Doyle,  Mr.  Walpole, 
and  Mr.  Vandeleur  ? — Yes. 

331.  Now  was  it  not  notorious  at  that  date  to 
begin  with,  that  in  the  county  of  Cork,  the 
valuer  attached  to  the  County  County  judge  was 
a gentlemen  who  had  given  large  reductions  to 
the  tenants  ? — I do  not  know ; I cannot  give  you 
any  information  about  that  period,  1 was  not  a 
member  of  the  Land  Commission. 

332.  At  any  rate  had  not  Mr.  Doyle,  Mr. 
Walpole,  and  Mr.  Vandeleur,  who,  I presume 
was  a landlord,  had  not  these  gentlemen  become 
the  subject  of  constant  debate  in  this  House  and 
constant  references?— I do  not  know,  really;  I 
was  not  a member  of  the  Land  Commission  at 
that  date. 

333.  I will  pass  that  by.  According  to  Mr. 
Doyle’s  report  this  tenant,  John  Sullivan,  had 
his  rent  raised.  His  rent,  as  it  came  before  the 
Court,  was  45?. ; the  case  is  then  heard  ; the  rent 
was  raised  in  1856  from  30?.,  and  he  continued 
paying  that  rent  until  his  case  was  heard  in  the 
Land  Commission  Court  on  18th  June  1891 ; so 
that  it  took  nearly  three  year's  before  he  reached 
the  original  Sub-Commission  Court? — Yes. 

334.  His  fair  rent  was  fixed  at  the  rent  frtirii 
which  it  was  raised  32  years  before ; that  was 
fixed  at  a fair  rent  ? — Brought  back  to  the 
old. 

335.  Brought  back  to-  the  old  rent.  The 
tenant  then  appealed  to  the  Land  Commission, 
the  Chief  Commission,  and  it  was  not  heard  in 
the  Chief  Commission  until  21st  June  1893, 
when  it  was  reduced  from  the  30?.  to  28?.  ? — 
Yes. 

336.  So  that  it  took  this  tenant  five  years 
before  he  got  his  case  finally  heard  ? — There  is 
no  doubt  about  it  that  at  that  time  there  was  a 
tremendous  block  of  cases. 

Chairman. 

337.  Which  time,  1888  ?— 1887  and  1888.  My 
recollection  is— I am  merely  talking  generally— 
that  when  I became  a Land  Commissioner  in 
1890  there  were  some  60,000  outstanding  applica- 
tions to  fix  fair  rents,  and  I think  there  were 
about  8,000  or  9,000  outstanding  appeals  ; but 
at  the  same  time  that  seems  to  me  to  be  a very 
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Chairman — continued. 

long  period  ; there  must  have  been  something 
exceptional  about  it. 

Mr.  T.  M.  Healy. 

338.  You  transferred  it  as  a matter  of  course 
from  the  Civil  Bill  Court  to  the  Land  Com- 
mission Court? — Yes. 

339.  It  could  have  been  heard  immediately  in 
the  Civil  Bill  Court? — It  could  have  been  heard 
in  the  Civil  Bill  Court  immediately. 

340.  It  was  transferred  as  a matter  of  course? 
— As  a matter  of  right. 

341.  You  hold  that  as  a matter  of  right? — We 
hold  that  as  a matter  of  right.  You  will  see 
there  I think  if  there  was  any  cause  shown 
against  transferring. 

342.  There  appears  to  be  none  ? — If  there  is 
any  cause  shown  against  transferring  it  is  always 
made  part  of  the  Order,  that  no  proceedings  can 
be  taken  against  the  tenant  until  the  rent  is 
fixed. 

343.  That  does  not  appear  on  the  Order.  I 
have  the  Order  of  Transfer,  and  there  is  no  such 
thing  so  far  as  I can  see.  If  you  can  refer  me 
to  it  I shall  be  much  obliged  ( handing  the  file  to 
the  Witness')? — No  cause  was  shown. 

344.  Therefore  during  all  these  five  years,  this 
man  was  liable  to  eviction  for  that  rent  of  4 51., 
which  he  showed  on  your  finding  could  only  be 
fair  at  28?.  He  remained  for  .these  32  years 
paying  this  extra  rent  of  17/.  a year  ; that  would 
be  544/.  over  and  above  a fair  rent,  which  he  had 
paid  for  these  32  years.  I wish  to  ask  you,  is 
any  allowance  made  by  the  Land  Commission 
where  a tenant  has  been  paying  a rack  rent  of 
that  kind,  which  you  show  not  to  have  been  a 
fair  rent,  is  there  any  allowance  made  to  the 
tenant? — No;  we  have  no  jurisdiction  to  make 
any  allowance  on  account  of  an  excessive  back 
rent. 

Mr.  T.  W.  Russell. 

345.  When  does  the  new  rent  now  date  from  ? 
— The  rent  dates  from  the  Gale  day  immediately 
succeeding  the  originating  notice. 

Mr.  T.  M.  Healy. 

346.  The  Sub-Commission  having  fixed  the 
rent  at  30/.,  which  was  the  rent  he  had  been 
paying  in  1856,  you  fixed  it  at  28/? — Yes. 

347.  And  the  Poor  Law  valuation,  which 
includes  buildings,  is  20/.  10s.  ? — Yes. 

348.  When  that  valuation  was  made,  did  not 
Sir  Richard  Griffiths  state  that  he  valued  the 
land  as  he  found  it? — I could  not  tell  you,  but  I 
have  found  the  Poor  Law  Valuation  in  Ireland 
extremely  inaccurate.  I pay  practically  no 
attention  to  it,  it  is  so  inaccurate;  I mean  per- 
sonally 1 pay  very  little  attention  to  it,  it  is  so 
inaccurate. 

349.  I see  in  this  case  that  you  allow  this 
gentleman,  who  is  in  Canada,  to  have  built  the 
tenant’s  house  ; do  you  think  that  was  a likely 
thing  ?—  I could  not  tell  you  ; 1 do  not  recollect 
the  evidence  in  the  case. 

350.  Is  not  that  one  of  the  probabilities  of  the 
case  ? — I could  not  form  any  opinion  at  all. 

351.  I take  it  this  is  taken  quite  at  random? — 
Perfectly ; I have  never  read  it. 


Mr.  T.  M.  Healy — continued. 

352.  d ust  one  other  question : You  charge 
him  a pound  for  his  hog  ; you  allowed  the  land- 
lord for  turbary  (1/.)  one  pound  ? — Yes. 

353.  You  allow  the  landlord  ten  pounds,  I 
see,  for  the  house  that  this  man  occupied,  and 
the  Sub-Commission  and  your  own  valuer  fixed 
the  rent  at  30/.,  and  you  fixed  the  rent  at  28/. ; 
the  valuer  you  sent  down  finds,  having  allowed 
the  landlord  ten  pounds  (10/.)  for  the  house  and 
one  pound  (1/)  for  the  bog,  the  fair  rent  should 
be  27/.  ? — The  Sub-Commission  found  it  ought 
to  be  35/.,  is  it  not  ? 

354.  £.30.  The  Chief  Commission  sent  down  a 
valuer.  Mr.  Edward  Moroney  says  that,  having 
allowed  the  landlord  10/.  a year  for  an  old  house 
(this  gentleman  lives  in  Canada),  he  took  all  the 
circumstances  of  the  case  into  consideration,  and 
he  reports  that  the  fair  rent  of  the  holding  should 
be  27/.  ? — That  was  his  opinion.  The  opinion  of 
the  two  lay  Commissioners  apparently  was  35/. 

355.  No,  30/.? — £.30.  I beg  your  pardon  : 
and,  after  hearing  evidence,  we  fixed  it  at  28/. 

356.  Now,  may  I ask  on  what  principle  ? — I 
have  not  the  remotest  recollection  of  this  case.  I 
cannot  tell  what  evidence  was  produced  on  each 
side  ; but  whatever  evidence  there  was,  I sifted 
and  came  to  my  opinion  upon  it  as  a lawyer 
accustomed  to  sift  and  listen  to  evidence.  I used 
the  reports  of  the  valuer,  and  I relied  upon  the 
reports  of  the  Sub-Commissioner,  and  did  my 
best. 

357.  Do  you  see  who  the  tenant’s  valuer  is  ? 
— He  is  a landlord,  is  he  not? — The  tenant’s 
valuer  ? 

358.  Yes,  he  is  a well-known  landlord,  Mr. 
Barrett.  He  is  a very  well-known  gentleman 
in  that  locality  is  he  not  ? — Yes. 

359.  That  may  be  taken  us  a typical  case  ? — 
It  may  be  taken  as  an  ordinary  case  ; it  is  taken 
at  random. 

360.  It  is  stated  in  this  case  of  John  Sullivan 
that  no  costs  were  allowed? — Yes. 

361.  You,  of  course,  were  not  a Commissioner 
when  the  scale  of  costs  Avas  revised  ? — Y es,  I 
Avas. 

362.  But  is  it  not  a fact  that  the  costs  in  the 
Land  Commission  are  exceptionally  low  ? — Well, 
1 think  they  are  exceptionally  high,  it  would 
be  Avell  if  Ave  could  reduce  them  in  anyAvay.  I 
mean  in  fair  rent  cases. 

363.  What  I mean  to  say  is  this  : The  costs 
allowed  to  the  victorious  party  ? — Are  exception- 
ally low  ? 

364.  Yes  ? — I do  not  think  so.  I can  tell  you 
the  amount  Avhich  is  usually  allowed.  I asked 
the  solicitor  of  the  Land  Commission,  who  taxed 
the  costs,  and  he  gave  me  a return  Avhich  approxi- 
mately gives  the  amount  of  costs  ; in  cases  where 
the  rent  does  not  exceed  51.  Avith  one  valuer, 
about  2/.  with  tAvo  valuers,  21.  15s.  with  tAvo 
valuers  and  counsel,  about  4/.,  and  so  on. 

365.  What  I AA'ish  to  ask  you  is  this,  Avhether 
the  victorious  party  in  the  Land  Commission,  as 
a rule,  is  not  the  person  who  gets  his  fair  rent 
fixed  ? — The  victorious  party  ? 

366.  The  person  avIio  Avins  the  suit  as  a rule, 
in  the  Land  Commission  Court,  is  the  tenant? — 
He  gets  his  fair  rent  fixed. 

367.  Therefore  in  the  vast  majority  of  cases,  the 

person 
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Mr.  T.  M.  Healy — continued.  Mr.  T.  M.  Healy — continued. 


person  who  is  eased,  assuming  the  costs  to  be 
low — is  the  landlord.  That  would  be  so,  would 
it  not,  the  low  scale  of  costs  benefits  the  land- 
lords ? — Low  costs  are  given  them. 

368.  That  is  my  point  first  and  foremost ; no 
matter  how  successful  the  tenant  may  be,  and  how 
wrongful  the  action  of  the  landlord,  the  tenant 
gets  no  costs  against  him  ? — In  the  first  instance, 
none. 

369.  In  the  first  instance  none  whatever  ; and 
in  the  second  place,  assuming  the  costs  to  be  low, 
it  is  the  landlord  who  is,  as  a rule,  the  failing 
party,  and  he  gets  the  benefit  of  that  low 
schedule  of  costs  ? — I do  not  quite  follow  you 
there.  As  a matter  of  fact,  neither  party  get 
any  costs  as  a rule  in  the  first  instance. 

370.  Suppose  you  followed  the  ordinary  prac- 
tice, that  the  costs  should  follow  the  event,  would 
not  the  tenant,  as  a rule,  be  the  party  entitled 
to  costs  ? — At  the  commencement  of  the  Land 
Commission  that  question  was  very  much  con- 
sidered, and  the  Commissioners  came  finally  to 
the  conclusion  that  in  fair-rent  cases,  except 
under  exceptional  circumstances,  there  ought  to 
be  no  costs. 

371.  Who  does  that  hit;  does  it  hit  the 
landlord,  or  does  it  hit  the  tenant  ?— I think  it 
hits  neither  party. 

372.  Does  it  not  hit  the  victorious  litigant  to 
be  deprived  of  his  costs? — It  is  not  like  an 
ordinary  legal  matter,  it  is  a question  of  alteration 
of  rent.  I mean,  there  are  plenty  of  people  to 
come  into  Court  when,  by  change  of  times,  the 
old  rent  may  have  been  fair. 

373.  But  are  not  the  suits  that  are  tried  in  the 
Land  Commission  Court  more  important  than 
many  others  ? — The  question  is,  what  is  the 
amount  of  the  rent. 

374.  Are  not  the  issues  far  more  important 
than  those  in  an  ordinary  record  ? — In  some 
cases  they  are,  and  in  some  they  are  not. 

375.  You  think,  on  the  whole,  it  is  fair  that 
300,000  persons  who  have  got  their  rents  fixed 
showing  their  rents  previously  had  been  too 
high,  should  have  been  in  every  case  deprived 
of  their  costs  ? — I think  it  is  fair  on  the  whole 
that  there  should  be  no  costs  on  either  side.  I 
think  that  is  the  best  system. 

376.  Originally,  as  I understand,  Mr.  Commis- 
sioner, you  acted  not  only  as  a county  court 
judge,  but.  you  also  fixed  rents  as  a Sub-commis- 
sioner ? — Yes. 

377.  I think  in  the  county  of  Tyrone,  and 
largely  in  the  north  of  Ireland  ? — Yes. 

378.  Can  you  tell  me  whether  the  Ulster 
custom  was,  as  a rule,  present  to  the  minds  of 
the  Sub-Commissioners,  and  constantly  taken 
into  account  by  them  in  the  original  fixing  of 
the  rents  ? — I would  say  so,  certainly. 

379.  You  would  say  that  it  was  ? — Yes. 

Chairman. 

380.  The  Ulster  custom  was  taken  into 
account? — The  Ulster  custom  was  taken  into 
account. 

Mr.  T.  M.  Healy. 

381.  And  that  practice  still  obtains? — I think 
so,  certainly. 

0.122. 


382.  You  think  the  Ulster  tenants,  then,  as  a 
rule,  get  the  benefit  of  the  Ulster  custom  ? — I 
think  so. 

383.  But  you  say,  having  regard  of  course  to 
what  has  occurred  since,  that  the  rents  fixed  by 
you  in  1881  and  1882 — you  and  the  other  Sub- 
Commissioners — would  remain  fair  rents  during 
the  period  of  15  years? — I would  say  that  many 
of  the  rents  fixed  in  1881  and  1882  by  me  are  too 
high  now. 

384.  Are  too  high  now  ? — Yes. 

385.  I see  that  Lord  Cowper’s  Commission 
in  its  Report  recommends  the  judicial  term  to 
be  five  years  ? — Yes. 

386.  Can  you  give  us  the  exact  date  when 
these  pink  papers  were  issued.  Do  you  think 
we  could  get  the  exact  date? — Yes;  the  pink 
form  has  been  altered  several  times.  The  first 
pink  form  was  issued  on  1st  June  1888  ; that  was 
only  in  use  till  the  23rd  July  1888.  Then  on 
the  23rd  J uly  there  was  an  alteration  made,  and 
that  was  kept  up  to  December  1888.  From 
January  1889  to  April  1889  there  was  another 
alteration,  but  from  April  1882  to  April  1891, 
two  years,  there  was  no  alteration.  From  April 
1891  to  the  end  of  Januai-y  1893  another  altera- 
tion was  made  ; and  then  in  February  1893  the 
form  that  is  at  present  in  use  was  settled.  This 
was  settled  by  a sub-committee  of  assistant  Com- 
missioners, Sub-Commissioners,  whom  we  got 
from  their  practical  knowledge  to  go  through  the 
matter  and  settle  what  they  considered  to  be  the- 
best  form. 

387.  From  the  1st  June  1888  to  the  23rd  July 
1888  I think  you  say  the  first  pink  paper  was 
issued  as  instructions ; can  you  say,  or  can  you 
find  out,  whether  there  were  any  instructions*  or 
forms  to  be  filled  up  by  the  Sub-Commissioners 
prior  to  that  time? — Yes,  there  was  a blue  form 
which  came  into  use  in  April  1882.  That 
remained  in  use  until  the  20th  May  1887,  when 
a white  form  was  introduced,  which  was  a little 
more  elaborate. 

388.  You  can  put  in  all  those  ? — I can  put  in 
all  those,  and  a list  of  the  dates.  I had  better 
put  that  in  now.  (The  document  was  handed  in.) 

389.  When  you  went  down  as  a Sub-Com- 
missioner you  had  no  form  of  any  kind? — No, 
certainly  not. 

390.  No  instructions,  nor  had  you  any  docu- 
ments to  fill  up  showing  the  operations  of  the 
Sub-Commission  ? — No. 

391.  Lo  you  think  it  would  be  desirable  to 
introduce  into  that  pink  paper  a table  showing 
the  amount  of  improvements  on  the  farm,  and 
the  amount  respectively  allowed  to  landlord  and 
tenant? — I do  not  see  any  practical  objection  to 
it. 

392.  Do  you  think  that  for  purposes  of  appeal, 
it  would  not  be  an  advantage? — The  only 
objection  at  all  to  it  is  that  the  more  you  go- 
into  detail  the  more  difficulty  there  is  in  getting 
two  or  three  men  to  agree  to  each  detail.  You 
can  generally  get  them  to  agree  to  a result  which 
they  may  arrive  at  in  different  ways.  That  is 
the  only  objection  ; it  would  make  the  business 
go  slower. 

393.  You  go  into  remarkable  details  as  to  the- 
carrying  power,  the  number  of  columns  ? — Well,. 

c Mr. 
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Mr.  T.  M.  Healy —continued. 

Mr.  Healy,  everybody  who  has  been  much  in 
Cork  knows  very  well  that  a farm  is  valued  by 
the  number  of  cows  upon  it. 

394.  Just  so  ; and  is  it  not  just  as  difficult  to 
agree  as  to  the  number  of  cows  the  land  will 
carry  as  it  is  to  agree  as  to  the  amount  of  im- 
provements effected  on  the  holding? — That  I 
would  not  exactly  say  ; I would  not  exactly  go 
with  you  there.  At  the  same  time,  I do  not  see 
any  very  great  objection  to  it. 

395.  You  spoke  of  the  fact  that  a certified 
copy  of  this  pink  paper  could  be  had  for  a 
shilling.  Is  it  not  the  fact  that  that  pink  paper 
is  not  receivable  in  evidence  before  any  tribunals 
such  as  the  Civil  Bill  Court? — I believe  it  is 
not  ; I believe  they  do  look  at  it,  but  it  is  not 
evidence. 

396.  So  that,  to  take  the  case  of  John  Sulli- 
van, to  whom  I have  already  referred,  you  fixed 
the  rent  on  the  assumption  that  he  had  bought 
turbary  ; there  would  be  nothing  to  show  if 
afterwards  the  landlord  tried  to  deprive  him  of 
turbary  in  the  Civil  Bill  Court,  that  he  was 
actually  rented  on  that  by  the  Sub-Commission 
Court  ? — As  a general  rule,  in  the  order  of  the 
Sub-Commission,  where  free  turbary  is  attached 
to  the  holding,  it  ought  to  be,  and  generally  is, 
stated  on  the  actual  order  that  the  rent  has  been 
fixed  upon  the  basis  that  the  tenant  shall  have 
free  turbary  on  the  landlord’s  bog,  so  and  so. 

397.  You  said  that  there  were  no  appeals  in 
the  Land  Commission.  Do  the  tenants  adhere 
strictly  to  the  form  of  their  originating  notice  ; 
for  instance,  if  a man  applied  on  one  form  when 
he  should  have  applied  on  another,  you  refused  to 
allow  any  amendment,  did  not  you,  and  dismissed 
the  tenant  out  of  Court? — It  was  the  case  in 
former  years  that,  where  a yearly  tenant  applied 
under  a leasehold  form,  or  vice  versa,  we  would 
not  amend  ; but  there  are  much  more  liberal 
ideas  come  in  since  then. 

398.  Do  you  remember  that  Judge  O’Hagan, 
at  any  rate,  very  frequently  refused  appeals  on 
what  he  called  mixed  questions  of  law  and  fact. 
Does  that  rule  still  prevail  ?— Oh,  no  ; I never 
heard  of  his  refusing  an  appeal  on  mixed  ques- 
tions of  law  and  fact.  When  I joined  the  Land 
Commission  what  they  usually  did  was  this  : If 
an  appeal  was  asked  for  in  a case  in  which  the 
Chief  Commissioners  agreed  in  their  decision 
with  the  Sub-Commission,  two  Courts  having 
agreed,  they  would  not  grant  an  appeal. 

399.  Have  not  you  simply  refused  even  to 
grant,  in  Lord  Ormonde’s  case,  an  appeal  on 
mixed  questions  of  law  and  fact? — No.  In  the 
first  place,  in  Lord  Ormonde’s  ca-e,  that  is  a 
case  on  the  purchase  side,  that  depends  on  a 
different  section  of  the  Statute;  we  have  no 
power  either  to  grant  91'  refuse  to  grant  an 
appeal ; there  is  an  appeal  on  questions  of  law, 
and  there  is  no  appeal  on  questionsot  fact. 

400.  I wish  to  ask  you  this  with  rega-rd  to 

some  of  the  exclusions  that  have  operated  in  the 
lists  you  have  given.  These  lists  of  exclusions 
have  been  considerably  added  to  by  construc- 
tion, have  they  not?— I mean  that  new  cases 
have  arisen  to  which  the  exclusion  has  been  made 
to  apply.  , . 

401.  For  instance,  take  the  decisions  affecting 


Mr.  T.  M.  Healy — continued, 
a tenant  for  life  (that  is  Massey  u.  Norse),  has 
not  that  led  to  a tremendous  exclusion  ? — That 
has  led  to  a certain  exclusion,  Massey  v.  Norse, 
undoubtedly. 

402.  W ould  not  you  say  a very  large  number  ? 
— I could  not  estimate  the  number  at  all  ; I 
should  think,  comparatively,  not  large. 

Mr.  T.  W.  Russell. 

403.  Tenants  for  life  ? — Yes  ; where  a tenant 
for  life  makes  a letting  and  then  is  succeeded  by 
another  tenant  for  life,  the  15th  section  does  not 
apply  to  the  case.  That  has  been  held. 

Mr.  T.  M.  Healy. 

404.  The  case  of  Peyton  v.  Gilmartin,  has  not 
that  led  to  a very  large  exclusion  ? — I do  not 
think  so;  they  have  not  come  before  us,  if  so. 
There  has  been  a certain  number ; I do  not 
think  a large  number,  but  they  might  arise. 

405.  A large  number  might  arise? — I think 
they  might. 

406.  Suppose  you  had  to  try  over  again  the 
question  of  the  right  of  a tenant  to  come  into 
Court  after  the  conclusion  of  the  15  yeai-s’  statu- 
tory term,  do  you  think  that  a very  large  number 
who  have  already  had  their  rents  fixed  would  not 
be  hit  and  excluded  by  recent  decisions? — They 
only  could  be  hit  in  those  cases  where  a tenant 
for  life  died,  and  the  succeeding  tenant  for  life 
had  become  his  landlord.  That  is  the  only  case 
I can  think  of. 

407  Take  the  case  of  a middleman  who  has 
been  ejected  himself,  even  if  a fair  rent  has  been 
fixed  on  the  under  tenant,  that  fair  rent  is  put 
an  end  to? — If  he  is  ejected  for  non-payment  of 
rent,  yes. 

408.  Is  that  an  equitable  state  of  the  law  ? — 
Well,  I offer  no  opinion.  That  is  the  law. 

409.  Then  you  have  refused  to  fix  fair  rents, 

I understand,  on  agricultural  holdings  where 
there  was  a non-agricultural  right  attached. 
There  was  the  case  of  Freshford,  and  the  tolls 
of  the  market? — It  is  the  same.  The  Court  of 
Appeal  have  laid  down  these  as  questions  of  law, 
and  undoubtedly  that  case  of  Freshford,  to  my 
mind,  operated  very  hardly.  It  is  a case  in  which 
some  land  near  the  town  of  Freshford,  and  the 
tolls  of  some  market  at  Freshford  were  included 
in  the  lease.  The  market  tolls  were  worth  about 
8s.  to  10s.  a year,  or  something  very  small. 
Nevertheless,  the  Court  held  that  being  included 
in  a bulk  i-ent  in  the  lease,  and  being  absolutely 
non-agricultural  in  their  character,  there  was  no 
jurisdiction  in  the  Land  Commission  to  fix  a fair 
rent. 

410.  In  the  same  way  even  a burnt-down  mill 
has  been  held  to  exclude  the  tenant  from  the 
benefit  of  a fair  rent  ? — I understand  so.  I do 
not  recollect  the  case  to  which  you  refer. 

411.  Take  the  case  of  an  ordinary  mill — a flax 
mill  or  a bit  of  a corn  mill? — The  leading  case 
upon  the  subject  of  mills  is  that  of  Boyle  v. 
Foster.  In  that  case,  in  which  a fair  rent  was 
fixed  by  the  Land  Commission,  an  appeal  was 
taken  to  the  Court  of  Appeal,  and  the  case  was 
dismissed  out  of  court.  I do  not  recollect  the 
amount  of  land  that  was  included  in  the  lease, 
but  it  was  a very  considerable  amount  of  laud — 
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Mr.  T.  M.  Healy — continued. 

90  or  100  acres — and  the  rent  reserved  by  the 
lease,  was,  as  well  as  I recollect,  about  280/.  a 
year;  and  there  was  a provision  in  the  lease  that 
if  the  mill  was  burnt  the  rent  was  to  be  abated 
by  80/.  a year.  The  principle  upon  which  the 
Land  Commission  went  was  to  see  which  was  the 
more  important  thing — the  land  or  the  mill  ; we 
sent  down  some  of  our  valuers  who  had  some 
knowledge  of  mills,  and  we  came  to  the  conclu- 
sion that  the  land  was  the  more  important,  and 
we  fixed  a fair  rent  in  consequence.  An  appeal 
was  taken  to  the  Court  of  Appeal,  and  the  Court 
of  Appeal  laid  down  that  if  any  substantial 
portion  of  the  holding  is  non-agricultural,  there 
is  no  jurisdiction  to  fix  the  fair  rent. 

412.  Then  you  are  aware,  are  you  not,  that  it 
has  also  been  held  to  apply  where  there  was  a 
several  fishery,  a salmon  fishery,  included  in 
the  lease  ? — I do  not  recollect  the  case.  It  was 
attempted  to  be  raised  in  a case  in  Kerry,  but 
they  were  not  able  to  prove  a fishery,  I think. 

413.  Those  may  be  taken  as  instances  ? — I 
cannot  say  as  to  the  fishery.  I do  not  recollect 
it. 

414.  There  was  another  case  of  an  oyster  bed, 
which  was  held  to  be  excluded  ? — I do  not  recol- 
lect it. 

415.  It  may  be  taken  that  if  there  is  a sub- 
stantial portion  of  any  holding  non-agricultural, 
the  Land  Commission  is  excluded  from  dealing 
with  the  agricultural  portion? — Yes. 

416.  And  that  was  also  applied  to  the  case  of 
Sir  Richard  Barrow,  where  there  was  a piece  of 
demesne  land  ? — Yes. 

417.  1 suppose  the  same  would  apply  to  a 
piece  of  any  other  of  the  excluded  land — demesne 
land,  home  farm,  town  park;  if  there  is  any 
piece  of  excluded  land  in  the  agricultural  hold- 
ing, that  agricultural  holding  is  said  to  be 
excluded  ?—  Well,  I cannot  say  as  to  town  parks, 
because  that  question  has  not  arisen  so  far  as  I 
know.  I may  be  called  upon  to  decide  it. 

418.  Has  your  attention  been  drawn  to  classes 
of  cases  where  the  tenant  has  been  excluded 
when  the  landlord  happened  to  be  the  middle 
man,  with  a clause  of  alienation  in  his  lease  ? — 
It  has  arisen  in  three  or  four  cases  before  us. 
The  last  case  1 recollect  arose  in  County  Antrim, 
and  by  some  means  or  other  we  fixed  a rent. 

419.  Does  the  law  stand  that  a tenant  holding 
under  a landlord,  who  himself  has  a clause 
alienation  in  his  lease  ? — A clause  against  sub- 
letting. 

420.  A clause  against  sub-letting  in  his  lease  ; 

I want  to  know  whether  that  tenant  is  excluded 
from  the  benefit  of  the  Land  Act  ? — I would  take 
it  so. 

421.  That  has  operated  in  the  case  of  Gilman 
v.  Murphy,  and  caused  great  hardship,  has  it 
not  ? — Gilman  v.  Murphy  was  not  a case  under 
the  Land  Act  at  all.  Gilman  v.  Murphy  was  a 
most  dreadful  fraud. 

422.  But  that  class  of  decision  does  operate 
under  the  Land  Acts  ? — Not  in  many  cases ; in 
very  few  cases. 

423.  In  whatever  cases  it  exists  it  operates? 
—Oh,  yes. 

0.122. 


Mr.  Leese. 

424.  I just  want  to  ask  one  question.  I do 
not  quite  understand  the  term  of  this  fee-farm 
grant ; is  it  a tenure  that  passes  the  freehold  ? — 
It  passes  the  fee  ; yes. 

425.  Then  the  purchaser  pays  a rent? — He 
pays  a rent ; yes. 

426.  A perpetual  rent? — A perpetual  rent. 

427.  What  happens  in  the  case  of  non- 
payment of  rent ; is  there  a right  of  ejectment? 
There  is  a right  of  ejectment  for  non-payment  of 
rent  under  the  statute. 

Mr.  Dillon. 

428.  Do  you  say  that  since  March  1893  you 
have  had  charge  of  the  fair-rent  department  ?— 
Yes. 

429.  Who  had  charge  before  that? — Before 
1893  there  was  no  allocation  of  duties  between 
the  various  members  of  the  Commission.  The 
whole  fair-rent  department  was  with  Mr.  Justice 
Bewley,  Mr.  Wrench,  and  myself.  We  were 
the  three  Commissioners  under  the  Act  of  1881. 
We  had  no  regular  allocation  of  duties.  Mr. 
Wrench  made  the  arrangements,  and  consulted 
me  in  reference  to  them. 

430.  Up  to  March  1893  Mr.  Wrench  was, 
practically  speaking,  in  control  of  the  division 
and  distribution  of  the  business? — He  had  con- 
trol, but  he  consulted  me  in  everything. 

431.  He  took  the  initiative?— He  took  the 
initiative  ; yes. 

432.  Would  you  kindly  explain  fully  what 
that  control  amounted  to?  What.  I wish  to 
know  is  this  : You  said  of  your  own  duties  that 
you  determined  what  circuits  the  Commissions 
would  take  ; that  is,  what  district  they  would 
operate  in  ? — Yes. 

433.  Do  you  also  determine  the  position  of  the 
Sub-Commissions  ? — Yes. 

434.  You  can  then,  at  any  moment,  alter  the 
position  of  the  Sub-Commissions  ? — Certainly. 

435.  Can  you  also  remove  a Sub-Commission 
from  one  district  and  send  it  to  another  district  ? 
— Yes. 

436.  Previous  to  March  1893  those  powers 
were  exercised  by  Mr.  Wrench? — When  I 
joined  the  Commission  he  was  senior  Commis- 
sioner. Arrangements  in  fair-rent  matters  went 
before  him,  but  he  never  did  anything  without 
consulting  me. 

437.  I suppose  the  late  Mr.  M‘Carthy  did 
nothing  in  that  ?— No,  Mr.  M'Carthy  had  nothing 
to  say  to.  fair  rents  until  the  two  parts  of  the 
Commission  were  amalgamated. 

438  At  present  you  exercise  the  power  of 
determining  the  position  of  the  Sub-Commis- 
sioners, changing  it  when  you  think  it  desirable  ?, 
— When  I think  it  right  to  do  so. 

439.  And  also  change  their  district  ?— Also 
change  their  district ; yes. 

440.  Does  any  one  else  interfere  in  that 
business  ?— No;  I do  not  think  I ever  consult 
any  one;  I may  substantially  say  not.  I mean 
when  I make  the  arrangements  I always  show 
them  to  my  colleagues.  Practically  they  do  not 
interfere. 

441.  You  mentioned  the  rules.  Can  you 
kindly  say,  for  the  information  of  the  men  who 
are  not  experienced  in  these  matters,  where  we 
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can  find  the  rules  as  the)-  now  are  in  force ; the 
full  rules  ? — You  can  find  them  in  “ Cherry.” 

442.  The  last  edition  of  “Cherry”?— The  last 
edition. 

443.  Those  are  the  rules  that  are  now  m 
force  ? — Y es. 

444.  You  stated  that  in  all  cases  where  valua- 
tion is  not  under  10Z.,  the  claim  to  have  a fail- 
rent  fixed  must  have  endorsed  on  the  back  of  the 
claim  the  improvements  for  which  the  tenant 
claims  to  be  allowed? — Yes. 

445.  What  is  the  procedure  in  the  case  of  men 
whose  holdings  are  valued  under  10Z.  ? — Under 
10Z.  we  do  not  require  them  to  do  so. 

446.  That  is  to  say,  without  previously  endors- 
ing the  improvements  they  can  claim  them  in 
Court  ? — Yes,  they  can  claim  them  in  Court. 

447.  Now,  ,1  would  ask,  if  you  will  kindly  ex- 
plain more  fully  than  you  aid  before,  at  what 
stage,  and  by  whom,  it  is  decided  what  improve- 
ments are  to  be  exempted  from  rent  ? — Exempted 
from  rent  ? 

448.  Yes;  at  what  stage  of  the  proceedings, 
and  by  whom  ?— It  may  be  on  the  evidence  being 
given  in  Court. 

449.  Is  the  decision  there  and  then  made  and 
published? — I will  take  this  example:  a tenant 
holding  under  a lease  for  the  full  term  of  31 
years  certain  (I  am  not  referring  to  the  Ulster 
cases,  because  this  has  nothing  to  say  to  cases  in 
which  the  Ulster  custom  exists)  is  only  entitled 
to  claim,  under  the  statute,  as  improvements, 
reclamation  of  waste  land,  and  permanent  build- 
ings, and  unexhausted  tillage  and  manures  ; other 
improvements  he  has  no  exemption  from  rent 
under  the  statute,  if  he  holds  under  a lease  for 
that  term ; consequently,  if  he  were  proving  in 
Court  fences  or  anything  that  way,  naturally  the 
Court  would  stop  him  going  into  the  question. 

450.  Take  an  ordinary  case  of  a tenant  from 
year  to  year  ? — The  ordinary  case  of  a tenant 
from  year  to  year  in  a similar  way,  if  the  improve- 
ments were  made  before  the  passing  of  the  Act 
of  1870,  and  20  years  before  the  claim,  he  would 
not  be  entitled  to  claim  exemption  for  rent, 
except  permanent  buildings  and  reclamation  of 
waste  lands. 

451.  He  would  be  entitled  to  those? — He 
would  be  entitled  to  those. 

452.  What  is  the  procedure  as  regards  improve- 
ments?— How  do  you  mean  ? 

453.  Will  you  give  us  a sketch  of  the  pro- 
cedure in  the  case  of  a tenant  who  wants  to  claim 
improvments  ? — He  endorses  them  on  the  back 
of  the  notice  ; he  then  goes  into  Court  to  prove 
them  in  detail. 

454.  He  has  no  claim  until  he  has  proved 
them,  or  so  far  as  he  has  proved  them  ? — He 
must  prove  them  in  Court. 

455.  Supposing  the  tenant  makes  a claim  for 
improvements,  and  fails  to  prove  them  in  Court, 
do  the  Sub-Commissioners  who  visit  his  land 
then  inquire  further  into  the  matter  ?— I should 
say  not  if  he  has  not  proved  anything  in  Court. 

456.  If  he  has  not  proved  them  in  Court  to 
the  satisfaction  of  the  Commissioners  sitting  in 
Court  the  Sub-Commissioners  who  visit  his  hold- 
ing take  no  account  of  them  ? — They  certainly 
ought  not  to  take  any  account.  I have  seen 
reports  of  Sub-Commissioners  in  cases  in  which 


there  was  no  claim  for  improvement,  or  where  no 
improvements  were  proved  in  Court,  but  where 
they  found  certain  improvements,  then  they 
specified  them. 

457.  What  would  be  the  judgment  of  the 
Commission  upon  them  ? — The  judgment  of  the 
Sub-Commission  would  be  not  to  allow  the  tenant 
for  the  improvements,  but  the  fact  of  those  im- 
provements appearin'*  upon  the  report  is  of 
great  use  to  us  when  the  case  comes  before  us  on 
appeal. 

458.  I will  come  to  that  in  a moment  ? — It.  is 
very  useful  to  us  to  have  the  statement  of  the 
Sub-Commissioners  that  the  improvements  were 
there. 

459.  But  when  the  tenant  endeavours  to  prove 
his  improvements  for  the  purpose  of  getting  a 
remission  of  rent,  what  is  the  procedure  in  Court, 
after  the  Commissioners  have  listened  to  the 
evidence ; they  express  no  opinion  publicly  as  to 
whether  he  has  succeeded  in  his  proof  or  not  ? — 
No,  not  as  a rule. 

460.  Then  do  they  give  instructions  to  the 
Sub-Commissioners  who  go  to  visit  the  holding, 
and  their  opinion  as  to  whether  he  has  succeeded 
in  proving  his  improvements,  and  whether  they 
are  to  consider  his  improvement  in  their  report, 
and,  if  so,  what  improvements  they  are  to  con- 
sider?— No.  It  is  the  Sub-Commissioners  who 
are  sitting  in  Court,  "who  inspect  the  holding; 
they  are  part  of  the  Court ; they  and  their  legal 
chairman,  the  three  of  them,  form  the  Court. 
They  hear  the  evidence  as  to  the  improve- 
ments. 

461.  Yes,  I understand  that? — Then  the  two 
lay  members  of  the  Court,  or  the  two  agricul- 
tural members  of  the  Court,  go  out  to  inspect  the 
holding. 

462.  I understand  the  main  point  is  this  : does 
the  Commission  arrive  jointly  as  a Commission 
at  any  decision  with  regard  to  improvements 
before  the  two  lay  Commissioners  visit  the 
holding  ? — I do  not  think  so. 

463.  Then  the  two  lay  Commissioners  go 
with  their  own  opinion  unformed,  although  they 
have  heai-d  the  evidence  ? — They  come  back  and 
confer  with  the  legal  chairman  before  they  come 
to  a decision. 

464.  I thought  I understood  that  they  brought 
back  a report  ?— That  pink  report  ought  not  to 
be  finally  filled  up  until  they  have  conferred 
with  their  legal  chairman  and  arrived  at  a decision. 

465.  The  pink  report  is  not  filled  up  until  after 
they  have  conferred  with  the  chairman,  after 
their  return  from  the  holding? — It  ought  not  to 
be  finally  filled  up  or  signed,  certainly. 

466.  What  I want  to  come  to  is  this  (I  am  not 
quite  clear  about  it) : on  what  terms  or  in  what 
way  do  the  Sub-Commissioners  deal  with  it  when 
they  visit  the  holding  ?— They  have  heard  the 
evidence. 

467.  Then,  as  a rule,  do  they  take  note  of  all 
the  improvements  which  the  tenant  has  attempted 
to  establish? — They  generally  do,  I should 
think,  as  far  as  I am  aware  ; they  ought  to. 

468.  Do  you  think  it  would  be  their  duty  ; it 
seems  to  be  a very  important  thing  in  the 
proceedings? — It  would  be  undoubtedly  their 
duty. 

469.  It 
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469.  It  would  be  their  duty  to  value,  as  far  as 
they  could,  all  the  improvements  which  the 
tenant  had  attempted  to  establish  ? — Certainly. 

470.  Then,  after  that,  in  consuliation  with 
their  legal  Commissioner,  the  Chairman,  they 
decide  which  of  these  improvements  will  be 
allowed  ?-^-5Tes. 

471.  And  there  is  no  further  public  hearing? 
— No,  there  is  no  public  hearing. 

472.  When  they  make  the  order  does  it  set 
forth  all  the  improvements  that  they  are  to  rely 
upon  ? — Yes,  in  the  pink  form. 

473.  Is  that  pink  form  the  final  order? — No, 
it  is  a final  report.  The  order  does  not  state 
anything  as  to  improvements. 

474.  The  order  states  nothing  ? — The  order  is 
merely  fixing  the  rent. 

475.  But  in  the  pink  form  there  is  a full  state- 
ment of  all  the  improvements  allowed  ?— Yes. 

476.  And  that  can  be  procured  ? — Yes,  that 
can  be  procured  on  payment  of  a shilling. 

477.  You  told  us  what  Sub-Commissioners  are 
to  act  as  valuers  to  the  Court  of  Appeal? — I did. 

478.  You  have  that  also  in  your  department? 
— Yes. 

479.  You  alter  their  district  and  order  them 
back  and  forth  according  to  your  discretion  ?— I 
order  them  back  and  forth  according  to  my  dis- 
cretion. 

480.  That  is  to  say  you  order  a man  acting  as 
court,  valuer  back  to  act  as  a Sub-Commissioner, 
and  vice  versa? — Yes.  With  regard  to  improve- 
ments I have  here  a note-book  of  one  of  the 
Sub-Commissioners.  That  will  probably  be  able 
to  tell  you  what  is  done.  ( The  Witness  handed 
in  the  note-book.) 

481.  Now  coming  to  the  procedure  of  the 
Court  of  Appeal,  you  gave  an  account  of  that 
procedure,  but  it  is  not  quite  clear  to  my  mind 
whether  the  Court  of  Appeal  reviews  the  de- 
cision of  the  Sub-Commissioners  as  to  the  im- 
provements which  are  to  be  exempt  from  the 
rent ; if  so,  on  what  evidence  do  they  do  it  ? — On 
the  evidence  that  is  produced  before  them. 

482.  But  do  they  review  it  ? — Certainly. 

483.  Do  they  review  the  evidence  given  before 
the  Sub-Commissioners  ? — Certainly. 

484.  That  is,  the  evidence  heard  in  court  ?■ — 
The  evidence  heard  in  court. 

485.  The  court  valuers,  as  I understand,  do 
not  enter  into  the  matter  at  all  ? — They  ought 
not  to  make  any  allowance  for  improvements  other 
than  those  proved  before  the  Sub-Commission, 
but  I would  expect  the  court  valuer,  although 
he  did  not  make  any  allowance  for  it,  to  note  if 
he  saw  any  improvements  on  the  holdings. which 
had  not  been  allowed  for,  either  in  his  report  or 
in  his  note-book. 

486.  You  would? — I would  expect  him  to  do  s». 

487.  Have  the  court  valuers  got  printed  in- 
structions?— No,  no  printed  instructions. 

488.  Do  the  court  valuers  to  the  Court  of  Ap- 
peal go  down  without  any  instructions  whatever? 
— They  have  no  instructions  whatever.  They 
are  the  same  as  Sub- Commissioners.  They  are 
all  practically  Sub-Commissioners  of  experi- 
ence. 

489.  Therefore  they  may  have  a totally  dif- 
ferent method  of  procedure,  because  now  you 
have  said  that  you  would  expect  them  to  note  on 
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the  holding  any  improvement  which  in  their 
judgment  ought  to  have  been  allowed  for  by  the 
Sub-Commission  ? — Yes,  but  what  I mean  is 
this:  they  all  proceed  upon  the  same  principle. 
The  principle  is  this:  the  improvements  they 
allow  for  are  those  which  have  been  proved 
before  and  allowed  for  by  the  Sub-Commission. 
They  would  not  alter  the  rent  in  consequence 
of  any  other  improvements  they  saw,  but  they 
would  put  a note  so  as  to  call  our  attention  to 
such  improvements,  and  we  direct  the  evidence 
to  them. 

490.  That  is  a point  I want  to  .come  to.  You 
said  that  in  your  opinion  a court  valuer  ought  to 
note  in  his  report  any  improvement  which  he 
found  on  the  holding  and  which  was  not  allowed 
for  by  the  Sub-Commissioners  in  their  judgment? 
—Yes. 

491.  Are  they  instructed  to  do  so? — There 
are  no  instructions. 

492.  It  is  a matter  of  discretion? — It  is  a 
matter  of  discretion. 

493.  What  seems  strange  to  me  is  that  one 
Court  valuer  may  do  it,  and  another  Court 
valuer  may  not  ? — I think,  as  a matter  of  fact, 
they  do  do  it.  I know  they  have  done  it  in  many 
instances,  and  I think  that  would  be  the  universal 
practice. 

Mr.  Sexton. 

494.  I see  you  have  dealt  with  a total  rental 
of  about  six  millions  ? — Yes. 

495.  What  is  the  total  agricultural  rent,  can 
you  say,  of  Ireland? — I cannot  tell  you. 

496.  Have  you  any  means  of  knowing,  when 
a case  is  struck  out,  or  withdrawn,  whether  it  is 
struck  out,  or  withdrawn,  because  the  applicant 
finds  himself  legally  excluded,  or  whether  it  is  for 
some  other  reason  ? — We  have  no  means  of 
knowing  on  the  Land  Commission  when  cases 
are  struck  out,  the  parties  merely  do  not  appear. 

497.  Can  you  give  us  a return  showing  pre- 
cisely, for  the  whole  number  of  cases  dismissed, 
the  reasons  for  which  they  were  dismissed  ? — 
I cannot  give  you  any  further  than  I have. 
I handed  you  in  a return  for  this  year.  I 
could  get  a return  made  out  from  the  commence- 
ment. It  would  take  a week  or  ten  days  to  do. 
I could  get  that  done,  but  I would  not  vouch  for 
its  accuracy  in  the  County  Court  cases,  or  even 
in  the  Land  Commission  cases  up  to  1883. 

498.  But  you  will  give  us  as  good  a return  as 
you  can  get  ? — I will. 

499.  Can  you  say  what  part  of  the  rental  of 
Ireland  is  represented  by  the  6,000  cases  struck 
out,  withdrawn,  or  dismissed  ? — I have  no  means 
of  knowing  that. 

500.  Do  not  the  originating  notices  show  it  ? — 
You  would  have  to  count  60,000  originating  no- 
tices. It  would  take  a very  long  time. 

501.  It  would  approximate  to  one-half  of  the 
number  dealt  with  by  the  Commission,  would  it 
not  ? — I do  not  know. 

502.  I notice  that  the  reductions  you  gave 
under  the  fee-farm  and  long  leases  were  heavier 
than  those  given  under  either  the  old  Act  of 
1881,  or  the  Leaseholders’  Act  of  1887  ; they 
were  heavier  reductions;  to  what  are  we  to 
attribute  that  ? — I attribute  it  to  a certain  extent 
to  this  fact,  that  probably  a great  many  of  these 
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long  leases  were  made  in  the  very  prosperous 
years  between  1870  and  1880 ; and  when  an  Act 
is  first  passed  the  highest  rents  come  in  at  once  ; 
the  same  as  happened  in  the  Leaseholders  Act  of 
1887  ; the  average  reduction  in  the  first  year, 
1888,  was  29'6. 

503.  What  usually  happened  under  the  Re- 
demption of  Rent  Act.  Did  the  landlord  usually 
agree  to  sell  ?■ — No ; I think  it  is  about  one-fifth 
of  the  cases  (about  that  proportion),  in  which  he 
agreed  to  sell.  The  expenses  of  title  undoubtedly 
are  stopping  selling.  There  must  be  some 
simplification  of  title  in  order  to  make  it  useful. 

504.  Usually  under  the  Redemption  of  Rent 
Act  a fair  rent  was  fixed? — Yes. 

505.  As  to  the  domestic  arrangements  of  the 
Land  Commission,  how  has  it  come  about  that 
the  important  functions  with  regard  to  Sub-Com- 
missioners and  valuers  have  devolved  individu- 
ally upon  you? — When  the  Land  Commission 
became  amalgamated,  I mean  the  purchase 
side  and  the  fair  rent  side,  we  held  a meeting 
and  distributed  our  daily  duties  amongst  our- 
selves. 

Mr.  T.  W.  Russell. 

506.  Under  the  Act  of  1891  ?— Under  the  Act 
of  1891. 

Mr.  Sexton. 

507.  Who  were  the  members  of  the  Board  at 
the  time  you  held  that  meeting  ? — The  present 
members. 

508.  They  were  all  present? — They  were  all 
present. 

Chairman. 

509.  Except  Mr.  O’Brien  ? — Mr.  O’Brien  was 
a member. 

510.  Mr.  McCarthy  instead  of  Mr.  O’Brien? 
— W e did  not  distribute  our  duties  until  we  had 
finished  the  appeal  cases  then  outstanding. 

511.  Pre-Junian  appeals? — Pre-Junian  ap- 
peals. 

Mr.  Sexton. 

512.  I suppose  it  was  a unanimous  arrange- 
ment? —Yes,  a unanimous  arrangement. 

513.  Do  you  fix  the  districts? — I fix  the  dis- 
tricts from  time  to  time. 

514.  And  alter  them? — And  alter  them,  yes, 
according  as  outstanding  cases  exist. 

515.  You  map  out  the  country? — I map  out 
the  country. 

516.  Do  you  say  the  Commissioners  shall  go 
to  any  district  ? — Yes. 

517.  Can  you  withdraw  one  from  a district 
and  send  him  to  another? — I can,  but  it  is  very 
seldom  done.  I. mean  it  disorganises  the  busi- 
ness to  do  so. 

518.  You  have  the  pov'er? — I have  the 
power. 

519.  When  the  lay  Commissioners  sit  with- 
out the  legal  Commissioner,  they  simply  take 
evidence,  1 suppose  ; they  never  deliver  judg- 
ment ? — Oh,  yes ; they  fix  the  rents  sometimes, 
but  as  a general  rule,  not ; but  there  have  been 
instances  in  which  they  have  fixed  the  rent. 
We  give  a special  delegation  then  to  two  of  them 
to  hear  the  case. 


Mr.  Sexton — continued. 

520.  That  is  to  say,  two  lay  Commissioners 
may  hear  evidence  ? — May  hear  evidence. 

521.  Go  to  the  farm  and  value  it?— Go  to  the 
farm  and  fix  the  rent. 

522.  Make  their  report  and  fix  the  rent  with- 
out the  intervention  of  the  legal  Commissioner  ? 
— Without  the  intervention  of  the  legal  Com- 
missioner. It  is  not  usual,  but  owing  to  the 
necessities  of  business  it  has  to  be  done  in  some 
instances.  They  are  mostly  gentlemen  with  a 
certain  amount  of  legal  experience  gained  in  the 
ordinary  cases  under  the  Land  Acts.  They 
know  the  Land  Acts. 

523.  In  what  proportion  of  cases  that  c®me 
before  the  Commissioners  are  there  appeals  ? — I 
should  think  something  between  20  and  25  per 
cent. 

524.  Who  usually  brings  the  appeal  ? — I could 
not  say  the  preponderances  one  way  or  the  other  ; 
it  used  to  be  the  landlords,  but  I think  it  is  much 
more  even  now. 

525.  More  evenly  divided  between  landlord 
and  tenant  ? — More  evenly  divided. 

526.  In  the  case  where  there  is  no  appeal  what 
would  you  call  a usual  period  to  elapse  between 
the  originating  notice  and  the  judgment  ?— It  has 
varied  tremendously  ; now,  I think,  where  there 
are  only  a couple  of  thousand  or  two  or  three 
thousand  outstanding  cases,  the  cases  come  on 
within  the  year  and  are  decided  within  the  year ; 
when  there  were  60,000  outstanding  cases  it 
might  be  three  or  four  years. 

527.  You  are  very  familiar  with  the  bitter 
complaints  that  have  been  made  in  the  House  as 
as  to  the  length  of  time  that  has  elapsed  ; do  you 
think  that  has  now  diminished  ? — That  has  now 
diminished  altogether.  We  try  now  to  have  a 
Sub- Commission  visit  every  part  of  Ireland  every 
year. 

528.  In  the  case  of  an  appeal,  what  time 
elapses  usually;  is  there  much  delay? — Not 
very  much  now  ; there  was  often  two  or  three 
years  previously,  when  there  were  nine  or  ten 
thousand  outstanding  cases. 

529.  I think  you  said  that,  sitting  as  Appeal 
Commissioners,  Mr.  Justice  Bewley  and  yourself 
always  sit? — We  always  sit;  yes. 

530.  Are  you  the  only  two  legal  members  of 
the  Commission? — We  are  the  only  two  who 
have  the  training  of  barristers.  Mr.  Lynch  has 
the  training  of  a legal  official. 

531.  And  there  is  a rota  of  the  other  three, 
who  sit  one  by  one  ! — One  by  one  ; yes. 

532.  How  was  that  settled  ? — It  was  settled  by 
agreement  of  the  Commissioners. 

533.  At  a meeting  at  which  all  were  present? 
—At  a meeting  at  which  all  were  present.  I 
think  the  idea  was  that  the  training  of  a barrister 
is  probably  the  best  for  sifting  evidence ; and 
also  that  it  would  be  a better  thing  to  have  two 
members  of  the  Court  always  there  to  preserve  a 
certain  amount  of  continuity  in  the  decisions. 

534.  Now,  on  the  question  of  improvements ; 
on  the  general  question  of  the  value  of  the  hold- 
ing ; do  you  concern  yourself  (you  or  your  staff) 
at  all  with  questions  of  capital  value,  or  do  you 
confine  yourself  1o  questions  of  letting  value; 
annual  value  ? — I do  not  quite  follow  you  there. 

535.  When  you  and  your  lay  Commissioners 
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go  to  a holding,  or  when  your  appeal  valuers  go 
subsequently  to  a holding,  do  they  arrive  at  a 
conclusion  as  to  the  capital  value  at  all  of  the 
holding  as  it  stands,  and  of  the  improvements  as 
a whole,  or  of  the  improvements  ascertained  to 
be  made  by  the  tenants  or  of  the  landlords  in 
the  holding? — I do  not  think  they  arrive  at  the 
capital  value  of  tho  holding.  They  value  the 
holding  ; they  value  the  land  of  the  holding  with- 
out the  buildings — what  is  a fair  letting  value  as 
it  stands,  with  all  its  improvements  upon  it ; and 
then  they  value  the  improvements,  making  a 
. deduction. 

636.  That  is  to  say,  the  two  lay  Commis- 
sioners having  heard  the  evidence  in  court, 
inspect  and  then  determine  in  concert  with  the 
chairman  what  improvements  on  the  farm  belong 
to  the  tenant,  and  then  apply  that  to  the  valua- 
tion of  the  improvements  when  they  reach  the 
room? — They  have  heard  the  evidence  in  court 
as  to  the  improvements,  and  they  value  these 
improvements,  and  then  they  settle  with  the 
chairman  what  they  allow. 

537.  Having  satisfied  themselves  in  court  what 
improvements  belong  to  the  tenant  under  the 
law,  then  they  go  to  the  farm  and  they  first  fix 
the  annual  value  of  the  holding  as  it  stands  ? — 
Of  the  holding  as  it  stands,  without  buildings. 

538.  And  then  they  deduct  from  that  the 
annual  value  of  the  improvements  which  they 
believe  belong  to  the  tenant? — Not  the  annual 
value  of  the  improvements,  but  an  allowance  upon 
the  cost  of  the  improvements. 

539.  An  allowance  ; yes  ? — That  is  that  burn- 
ing question  of  Adams  v.  Dunseath  ? 

540.  Yes,  quite  so.  Do  they  at  all  determine 
the  annual  value  of  the  improvements  made  by 
the  tenant? — Not  necessarily.  Of  course  they 
would  have  often  to  ascertain  them  in  order  to 
see  whether  the  improvement  has  been  effective, 
or  how  far  it  has  been  effective. 

541.  How  far  the  good  effects  have  remained  ? 

542.  Is-  there  any  record  to  show  what  propor- 
tion the  allowance  made  by  the  valuers  in  respect 
of  improvements  made  by  the  tenant  bears  to  the 
total  value  or  letting  value  of  those  improve- 
ments ? — No. 

543.  So  that  the  operations  of  their  minds  upon 
that  question  are  not  recorded? — They  are  not 
recorded. 

544.  And  it  is  a pure  matter  of  conjecture, 
then,  on  the  part  of  the  parties  (the  landlord  and 
the  tenant)  in  regard  to  any  improvements  which 
may  have  been  held  by  the  tribunal  to  have  been 
made  by  a tenant,  what  proportion  of  the  annual 
value  of  them  is  deducted  from  the  total  annual 
value  of  the  holding  ? — It  does  not  appear. 
What  has  been  the  deduction  does  not  appear 
upon  the  report,  except  as  I have  stated,  there 
are  one  or  two  Commissioners  who  do  state  it. 
I do  not  know  whether  I have  any  files  of  Mr. 
O’Shaughnessy  here;  he  generally  states  how 
much  he  has  allowed. 

545.  Is  there  any  record  of  the  value  of  the 
improvements  as  a whole,  without  regard  to  the 
property  in  them  ? — No. 

546.  When  the  Sub-Commission  delivers  a 
judgment,  what  particulars  does  it  give  beyond 
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the  fair  rent? — Generally  none,  I should  think, 
as  far  as  I know.  In  the  earlier  days  of  the 
Commission,,  when  I was  a Sub-Commissioner, 
we  gave  a judgment  in  each  case,  but  the  cases 
became  so  numerous  that  we  merely  announced: 
“ The  old  rent  was  so-and-so;  the  judicial  rent 
is  so-and-so  now.” 

547.  There  is  a good  deal  then  behind  the 
scene  which  the  parties  cannot  examine  ; that  is 
to  say,  they  do  not  know  what  these  Sub-Com- 
missioners hold  to  be  the  full  annual  value  of  the 
holding,  nor  do  they  know  whether  or  not  an 
allowance  has  been  made  in  respect  of  the  im- 
provements?— They  know  whether  or  not  an 
allowance  has  been  made  in  respect  of  the  im- 
provements. 

548.  They  do  know? — Yes. 

549.  Do  they  know  the  amount  of  it  ? — They 
do  not  know  the  amount  of  it. 

550.  So  that  for  all  they  can  tell  in  any  case 
the  fair  rent,  as  fixed,  might  be  really  the  full 
annual  value  of  the  holding ; they  are  unable  to 
say  that  any  material  reduction  has  been  made 
in  respect  of  any  improvements? — Suppose  you 
see  that  10  acres  has  been  reclaimed,  you  know 
that  a substantial  thing  has  been  done.  If  100 
perches  of  drains  has  been  made,  you  can  tell 
that  the  reduction  is  not  very  large. 

551.  If  the  value  of  a man’s  improvements  of 
his  holding  is  20/.,  neither  the  tenant  nor  the 
landlord  knows  whether  that  is  the  bulk  sum 
given  to  it  or  not? — They  do  not  know  exactly, 
except  that  by  looking  at  the  pink  form  they 
can  conjecture  very  nearly  what  the  allowance  is 
that  has  been  made. 

• Chairman. 

552.  Do  they,  as  a matter  of  fact,  possess 
themselves  of  the  pink  form  ? — A great  number 
do. 

Mr.  Sexton. 

553.  What  does  the  pink  form  tell  them  ? — 
What  improvements  are  allowed. 

554.  The  improvements  are  stated,  but  not 
the  annual  value  of  them? — Not  the  annual 
value  of  them. 

555.  Then  the  tenant  knows  he  has  got  credit 
for  certain  improvements? — For  certain  improve- 
ments, yes. 

556.  -But  by  how  much  that  allowance  has 
decreased  the  full  annual  value  of  the  holding 
he  does  not  know?— No;  except  that  he  can 
conjecture  pretty  well. 

557.  An  appeal  is  brought,  I believe,  in  25 
per  cent,  of  the  cases  ? — I am  not  perfectly  sure. 
I said  20  to  25  per  cent. 

558.  When  an  appeal  is  brought  does  the 
appellant  really  know  anything  beyond  what 
you  have  told  him  about  the  fair  rent  ? — He 
knows  whether  the  rent  is  too  high  or  too  low  in 
his  own  estimation,  and  he  appeals  on  that. 

559.  What  he  has  to  appeal  against  is  the 
judgment  of  the  tribunal  ? — He  also  knows  what 
improvements  he  has  claimed  which  have  not 
been  allowed ; he  knows  that. 

560.  He  knows  there  is  some  allowance  or 
other,  but  the  amount  of  it  he  is  unable  to  tell  ? — 
He  knows  there  may  be  improvements  which  lie 
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has  made  which  he  claims,  and  has  not  been 
allowed  ; and  he  knows  he  has  not  been  allowed 
those  by  looking  at  the  pink  report. 

561.  He  knows  whether  he  has  or  has  not? — 
Yes. 

562.  Then  whether  he  loses  one-twentieth  or 
one-fourth  of  those  improvements  he  does  not 
know  ; he  is  unable  to  say  ? — Yes  ; he  is  unable 
to  say. 

566.  He  has  to  appeal,  then,  against  the 
judgment  of  the  tribunal  without  knowing  any- 
thing except  that  he  thinks  the  rent  too  high? — 
No  ; he  does  know  the  improvements ; he  does 
not  know  how  much  has  been  allowed,  but  knows 
the  actual  improvements  for  which  he  has  been 
allowed. 

564.  Would  you  say,  speaking  judicially,  that 
the  amount  of  the  allowance  would  be  a most 
material  question  ? — It  is  a very  material 
question. 

565.  Every  penny  of  it  is  a penny  of  rent,  is 
it  not  ? — It  is. 

566.  Then  they  have  to  appeal  without  know- 
ledge of  those  particulars  ? — Without  knowledge 
of  that  particular. 

567.  In  the  first  instance,  you  oblige  him  to 
recite  on  the  ba<‘k  of  the  originating  notice  the 
details  of  the  improvements  ? — Yes. 

568.  And  to  append  to  each  improvement  the 
estimate  of  the  capital  value  ? — No,  not  neces- 
sarily. 1 mean  in  some  cases  they  do,  but  they 
are  allowed  to  put  their  improvements  in  very 
generally.  There  is  not  very  much  objection 
taken  to  them. 

569.  Would  you  say  that  it  necessitates  the 
employment  of  a solicitor  and  valuer  in  advance  ? 
— Endorsing  these  particulars  you  mean  ? 

570.  Yes,  and  the  claims  attached  to  them  ; I 
mean  in  order  to  enable  himself  to  do  that  ? — 
In  most  instances  it  does.  In  a great  many 
instances  it  does. 

571.  It  does? — No;  not  as  filling  up  the 
schedule  of  improvements,  it  requires  a man  who 
will  go  and  measure  the  improvements  ; a man 
who  will  be  able  to  write , properly,  and  make 
them  out. 

572.  He  wants  legal  help,  or  some  other 
skilled  help '! — I do  not  think  he  wants  legal 
help. 

573.  I notice  these  endorsements  are  usually 
in  a legal  hand  ? — When  he  goes  to  a solicitor 
and  fills  up  the  originating  notice,  he  generally 
brings  him  the  particulars  of  the  improvements, 
and  the  solicitor  fills  them  in  also. 

574.  When  you  send  down  the  appeal  valuers 
are  they  instructed  to  proceed  precisely  upon  the 
same  lines  as  the  lay  Commissioners  as  regards 
full  annual  value  and  allowance  for  improve- 
ments ? — They  receive  no  instructions  ; there 
have  been  no  formal  instructions  given  either  to 
them  or  to  the  Sub-Commissioners ; but  they 
were  practically  all  Sub-Commissioners  of  ex- 
perience, and  they  were  to  proceed  upon  similar, 
principles. 

575.  Has  the  appeal  valuer  the  evidence  of  the 
Court  below,  and  the  reports  of  the  Sub-Com- 
missioners in  his  hand? — He  has  not  the  evidence 
of  the  Court  below  ; he  has  the  report  of  the 
Sub-Commission. 


576.  Are  these  several  valuers  instructed  to 
report  in  any  identical  form  ? — Yes. 

577.  There  is  a form  fixed  ? — Certainly. 

578.  May  I ask  the  reason  why  the  Commis- 
sioners have  reserved  from  the  parties  the  amount 
deducted  for  the  improvements  from  the  rent  ? — 
It  was  never  given ; they  have  been  gradually 
extending  the  information  given.  There  is  no 
special  reason  one  way  or  the  other. 

579.  Are  you  aware  of  any  objection  in  the 
minds  of  the  Commissioners  (first  of  the  Sub- 
Commissioners)  to  inform  the  parties  what  allow- 
ance they  have  made  upon  the  claim  for  improve- 
ments put  before  them  and  the  judgment  they 
have  made  ? — I have  no  objection,  personally,  to 
its  being  done. 

580.  Now,  may  I ask  you,  from  your  ex- 
perience, whether  you  consider  the  procedure  of 
an  action  or  suit  at  law  appropriate  to  the  matters 
to  be  determined  under  the  Land  Acts  ? — That 
is  to  say  the  existing  machinery. 

581.  The  whole  machinery  of  an  action  at 
law  ? — I do  not  consider  it  now  necessary.  I 
consider  it  was  a necessary  procedure  at  the  com- 
mencement, but  1 think  the  time  has  come  to 
alter  it  now. 

582.  Do  you  think  it  costs  too  much  ? — I do. 

583.  Having  regard  to  the  relation  of  the  Com- 
mission to  the  machinery  ? — I think  it  costs  very 
much  too  much,  both  to  landlord  and  tenant. 

584.  And  takes  too  much  time? — And  takes 
too  much  time  ; it  is  cumbrous  and  costly. 

585.  Is  not  there  really,  when  you  go  to  the 
essence  of  the  matter,  a sort  of  routine  observed 
by  skilled  persons  which  has  little  or  no  relation 
to  the  machinery  of  an  action  at  law  ? — I think 
that  any  party  who  wishes  ought  to  have  an 
opportunity  of  having  his  case  heard  publicly  in 
Court,  but  my  own  idea  is  that  the  public  hear- 
ing in  Court  is  not  necessary  in  the  majority  of 
cases;  and  I think  the  procedure  ought  to  be 
altered. 

586.  Am  I right  in  saying  that  the  bulk  of  the 
tenants  of  Ireland  are  valued  under  10/.  to  the 
relief  of  the  poor? — I should  think  numbers  of 
them  are. 

587.  The  bulk  of  them  ? — A very  large 
number. 

588.  Most  of  those  that  come  before  you  now ; 
can  you  tell  us,  from  your  great  opportunity  of 
knowledge,  what  is  the  usual  cost  to  a tenant, 
say  first,  in  a case  where  there  is  no  appeal, 
secondly,  in  a case  where  there  is  an  appeal? — 
In  a case  where  there  is  no  appeal  I should  say 
that  the  costs  are  31.  or  4/.  very  often.  I have 
no  means  of  knowing  what  fees  they  pay  to  then- 
local  valuers ; but  I should  think  it  would  cost 
from  21.  to  4/. 

589.  On  the  294,000  cases  you  have  given,  the 
reductions  amount  to  a million  and  a quarter. 
Taking  the  average  reduction  at  4/.  to  each 
tenant,  it  would  appear  then  that  a year  of  the 
benefit  is  swallowed  up  by  the  cost  of  the  action, 
even  where  there  is  no  appeal? — There  is  no 
doubt  that  in  small  cases  the  costs  bear  vei-y 
heavily  upon  them. 

590.  When  there  is  an  appeal,  what  would  you 
say  is  the  cost  to  the  tenant  ? — Here  is  a memo- 
randum I got  made  out  by  our  solicitor ; he  takes 
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Mr.  Sexton — continued. 

the  costs.  He  says  in  cases  where  the  rent  does 
not  exceed  51.,  about  21.  with  one  valuer ; 21.  15s. 
with  two  valuers ; and,  if  the  tenant  employs 
counsel  also,  41. ; and  so  on.  There  is  a scale 
going  up.  That  is  his  experience. 

591.  There  are  the  travelling  expenses  of  the 
tenant  and  his  witnesses  (skilled  and  unskilled) 
to  the  seat  of  your  Commission? — Yes;  to 
wherever  we  are  sitting. 

Chairman. 

592.  Will  you  put  that  document  in  ? — Yes, 
certainly.  ( The  document  was  handed  in.) 

Mr.  Sexton. 

593.  Ts  it  not  very  likely  that  the  gain  of  the 
tenant  for  three  or  four  years  is  swallowed  up  in 
the  case  of  an  appeal? — It  imdoubtedly  bears 
very  heavily  upon  them,  extremely  heavily.  I 
cannot  go  further  than  that. 

594.  Would  you  be  disposed  to  suggest  to  the 
Committee  the  substitution  of  any  cheaper  and 
more  rapid  process  ? — I would,  yes. 

595.  I will  not  trouble  you  to  go  into  detail  at 
present  upon  that  point? — I have  had  made  out 
what  my  ideas  are  upon  the  alteration  of  the 
pro<  edure. 

596.  What  record  is  kept  in  the  office  of  the 
judgments  of  the  Commission? — In  the  first 
place  the  file,  that  is,  the  document  Mr.  Dillon 
has,  and  that  file  in  each  case  is  kept  with  the 
records,  and,  in  addition,  the  judgments  are 
entered  in  a judgment  book. 

597.  The  judgments  also  of  the  Sub-Commis- 
sioners ; are  they  recorded  in  the  office? — Yes, 
in  the  files  they  are. 

598.  Simply  the  fair  rent? — Oh,  simply  the 
fair  rent ; or  if  they  dismiss  a case  on  the  ground 
of  its  being  pasture  holding  or  town  park. 

599.  In  the  case  of  exclusion  ? — Yes. 

600.  In  the  case  of  an  adjudication,  is  the 
record  in  your  office  a simple  record  of  the  fixing 
of  the  fair  rent? — The  actual  order  signed  by  the 
Sub  Commission  is  in  the  office. 

601.  It  tells  no  more  than  that? — It  tells  no 
more  than  that  except  in  special  cases.  For 
example,  it  tells  whether  it  is  fixed  on  the  basis 
of  free  turbary  outside  the  holding,  or  whether, 
in  the  case  of  a fee-farm  grant,  if  there  is  a tithe 
rent-charge,  it  is  fixed  upon  the  basis  of  that 
tithe  rent-charge  being  continued  to  he  paid  by 
the  grantee.  No  special  condition  will  appear. 

602.  Does  it  record  any  dissent  ? — The  judg- 
ment itself  does  not,  but  there  is  a document 
before  it  called  the  “ Minute  of  Order  ” that 
does. 

603.  In  regard  to  the  Commissioners’  judg- 
ments, are  they  reported  by  the  shorthand  writer 
Avhere  you  are  sitting  as  Commissioners  ? — Oh, 
yes.  Our  evidence  is  reported  by  the  shorthand 
writer,  and  I think  he  takes  a note  of  the  judg- 
ment also. 

604.  So  that  the  Committee,  if  they  wish,  in 
regard  to  any  case  upon  which  the  Chief  Com- 
mission has  adjudicated,  can  have,  I presume,  a 
record  of  the  utterances  of  the  Commissioners  ? — 
Yes,  I think  so. 

605.  Especially  in  cases  of  dissent? — Yes. 

0.122. 


Mr.  T.  W.  Russell. 

606.  You  are  an  Assistant  legal  Commissioner 
from  the  comtnencement  of  the  Act  in  1881  ? — 
Not  exactly  ; from  November  1881. 

607.  November  1881  ? — Yes. 

608.  You  have  handed  in  the  forms  that  have 
been  in  operation  for  the  whole  period  ? — I think 
so,  yes. 

609.  W ere  there  any  maps  used  there  between 
1881  and  1886  ; maps  of  the  farms? — No,  no 
maps  of  the  farms. 

610.  When  there  were  no  maps  used,  who  fixed 
the  boundaries  of  the  farms  on  which  the  Sub- 
Commissioners  went? — I do  not  quite  understand 
what  you  mean  by  “ who  fixed  the  boundaries  of 
the  farms.”  I can  tell  you  all  about  this,  because 
when  I was  Assistant  Commissioner  I visited 
every  farm  myself. 

611.  It  was  rather  a haphazard  business,  was 
it  not  ? — It  was  very  rapid  business. 

612.  Will  you  not  go  further  ?— No,  I will  not 
say  it  was  haphazard. 

613.  From  1881  to  1886  there  were  no  maps, 
at  all  events,  used  on  the  holdings  ? — There  were 
no  maps  used  on  the  holdings  Perhaps  l am 
wrong.  There  were  no  maps  made  by  the  Sub- 
Commissioners,  or  marked  by  them,  but  in  most 
places  the  tenants  themselves  produced  maps  for 
the  use  of  the  Sub-Commissioners,  in  very  many 
places  certainly,  in  1881  to  1882. 

614.  I suppose  you  would  not  say  that  the 
method  of  fixing  rents  between  1881  and  1886 
was  at  all  as  scientific  as  it  is  now  ? — Certainly 
not. 

615.  It  was  more  loose? — It  was  more  rapid 
and  loose. 

616.  Now,  take  the  Commissioners  who  went 
to  Ulster,  for  example,  during  that  period  ; would 
you  say  they  were  men  who  had  any  knowledge 
of  the  Ulster  custom  ? — I can  only  speak  of  the 
two  who  were  with  me ; neither  of  them  came 
from  Ulster. 

617.  I do  not  wish  to  say  it  in  any  offensive 
way,  but  do  you  think  that  a Leinster  or  Munster 
farmer  brought  in  to  value  Ulster  farms  would 
know  anything  about  the  Ulster  custom  ? — Not 
until  he  heard  about  it. 

618.  Would  a gentleman  going  from  the  south 
of  Ireland  to  value  an  Ulster  farm  as  a Sub- 
Commissioner  under  the  Land  Act  have  any 
knowledge  of  the  Ulster  custom  ? — Not  unless  he 
studied  the  quesiion. 

619.  It  is  not  a very  interesting  question  to 
study,  is  it  ? — It  is  a very  difficult  question. 

620.  It  is  a very  difficult  question,  and  we 
may  take  it  that  they  did  not  study  it? — That  I 
do  not  know  ; do  not  take  me  as  saying  that. 

621.  At  all  events,  now,  in  allocating  the 
Commissioners,  I understand,  you  have  sent 
Ulster  men  to  Ulster? — To  a very  large  extent, 
as  far  as  practicable. 

622.  And  that  is  one  of  the  reasons  why  they 
have  been  sent,  because  of  their  knowledge  of 
the  Ulster  custom? — Yes. 

623.  Now,  take  the  question  of  appeals.  Is 
it  the  fact  that  one  appeal  valuer  can  override 
two  Sub-Commissioners,  although  they  both 
belong  to  the  same  class  ? — It  is  not  a question 
of  that  kind.  There  is  no  overriding  of  one  by 
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Mr.  T.  W.  Russell — continued, 
the  other.  The  appeal  valuer  simply  makes  a 
report  for  the  information  of  the  tjourt.  The 
court  are  not  bound  to  act  upon  his  report  at  all. 

624.  I will  put  it  in  this  way  to  you:  you 
have  told  us  the  report  of  the  appeal  valuer  is 
sent  to  the  parties? — Yes. 

625.  Now,  if  the  parties  agree,  is  the  appeal 
heard  ; does  it  go  any  further  ? — No  ; the  appeal 
is'  not  heard. 

626.  Very  well ; then,  is  it  not  possible  in  that 
case  that  the  report  of  the  one  valuer  should 
overrule  two  Sub-Commissioners  ? — If  the  parties 
assent  to  it,  certainly  it  is. 

627.  Now,  come  to  the  court  judge  valuers; 
who  appoints  these  valuers  ? — The  Land  Com- 
mission, with  the  sanction  of  the  Lord  Lieutenant. 

628.  I mean  the  county  court  valuer  ? — The 
county  court  valuer.  Here  is  the  list  that  has 
been  from  time  to  time  used,  with  the  names 
added  on  to  it.  It  was  fixed  in  1887.  They 
were  chosen  by  the  Land  Commission,  with  the 
sanction  of  the  Lord  Lieutenant  of  the  day  ; and 
from  that  list,  or  so  many  of  them  as  are  now 
available,  the  valuers  are  chosen.  Some  of  those 
are  dead  now  ; some  are  employed  elsewhere. 

329.  I know  all  that,  but  what  I want  to  get 
at  is  this  : are  these  men  appointed  by  the  County 
Court  Judge? — The  County  Court  Judge  can 
select  whom  he  chooses  out  of  that  list.  If  he 
selects  anyone  outside  the  list,  the  Treasury  will 
not  pay  him. 

630.  That  settles  it.  I do  not  suppose  the 
County  Court  Judge  will  pay  them.  As  a mere 
matter  of  fact,  what  is  the  procedure  in  fixing 
rents  before  County  Court  Judges,  apart  from 
questions  of  law  and  questions  of  value ; he 
decides  entirely  on  the  value  of  evidence  ? — I 
really  cannot  state  what  is  in  the  mind  of  each 
County  Court  Judge.  I can  only  state  what  I 
did  myself  when  I was  a County  Court  Judge.  I 
never  departed  very  far  from  my  valuer.  I some- 
times went  above  him,  and  I often  went  below 
him,  and  I took  the  evidence  on  each  side.  I 
insisted  upon  and  tried  to  get  as  much  evidence 
as  I could,  and  formed  my  own  opinion ; but  the 
most  valuable  thing  before  me  was  the  report  of 
the  independent  officer. 

631.  Mr.  Healy  elicited  the  fact  from  you  that 
the  parties,  in  the  early  fixtures,  at  all  events, 
had  very  great  cause  of  complaint,  because  of 
delay  ; he  gave  the  case  of  one  tenant  that  had 
been  delayed  five  years  ? — Yes. 

632.  Now  that  was  a real  hardship  in  the  early 
period  of  the  Act,  was  it  not  ? — In  the  earlier 
periods  of  the  Act,  -when  the  rent  did  not  run 
until  the  gale  day  after  the  fixing  of  the  rent, 
that  would  be  a dreadful  hardship. 

633.  That  is  cured  by  the  Act  of  1887  ? — That 
is  cured  by  the  Act  of  1887. 

634.  But  the  earlier  fixtures  had  a real  griev- 
ance on  that  account  ? — I cannot  say  whether 
there  was  any  such  case  in  the  earlier  times.  I 
do  not  know  what  the  delays  then  were,  because 


Mr.  T.  W.  Russell — continued, 
the  time  when  there  was  a great  influx  of  busi- 
ness and  tremendous  delays  was  the  coming  in 
of  the  Act  of  1887,  which  let  in  all  the  lease- 
holders, coupled  with  the  depression  of  prices, 
which  brought  in  such  a very  large  number  of 
other  tenants  in  Ireland  at  the  time. 

635.  At  all  events  the  evil  is  cured  ? — The 
evil  is  cured. 

636.  The  rent  now  dates  from  the  gale  day 
after  the  service  of  the  originating  notice? — 
Yes. 

637.  Now,  coming  to  long  leaseholders  and  fee- 
farm  grant  cases,  can  you  tell  us  how  many  there 
are  who  have  served  notice  under  the  Redemp- 
sion  of  Rent  Act? — 1 can  tell  you  up  to  last 
year.  Unfortunately,  we  have  not  had  tables 
made  up  since.  I think  there  are  about  600  or 
700. 

638.  Can  you  tell  me  what  class  of  cases  these 
are  ; are  they  mainly  substantial  farms  ? — A 
good  number  of  them  are  very  substantial. 

639.  With  large  interests  ? — Oh,  I should 
think  with  large  interests  ; mostly  with  large 
interests.  In  the  north  of  Ireland  there  have 
been  a good  number  of  small  ones. 

640.  In  ordinary  purchase  cases  what  does  the 
tenant  purchase;  he  purchases  the  landlord’s 
interest,  does  not  he? — He  agrees  with  the  land- 
lord for  a price. 

641.  Quite  so,  but  he  is  not  expected  to  pur- 
chase his  own  interest ; there  are  two  of  them ; 
there  is  a dual  ownership  in  the  land  ? — We  have 
nothing  to  say  to  that  in  an  ordinary  purchase 
case  ; we  have  merely  to  see,  when  the  landlord 
and  tenant  agree  upon  the  amount  of  the  pur- 
chase, whether  the  holding,  including  the  tenant’s 
interest,  is  security  for  the  advance.  We  do  not 
go  into  the  question  of  what  is  purchased. 

642.  There  is  no  doubt  about  what  is  pur- 
chased under  the  Rent  Redemption  Act,  is 
there  ; that  is  a fee-farm  grant,  is  it  not  ? — 
In  the  case  of  a fee-farm  grant  he  gets  no  credit 
for  his  improvements. 

643.  That  is  to  say,  in  the  case  which  you  have 
quoted,  Mollan  and  Kieran  ? — Mollan  and  Kieran 
is  in  reference  to  fair  rent,  and  that  other  case  (I 
do  not  recollect  the  name  of  it  now)  that  I quoted 
is  in  reference  to  where  the  improvements  are 
taken  into  consideration  as  being  part  of  the 
security  of  the  rent  he  is  purchasing  ; it  does  not 
come  on  the  fair  rent  side. 

644.  I would  not  be  wrong  in  sayins,  would  I, 
that  in  the  Keran  case  there  were  something  like 
1,000  improvements  admitted  ? — 1 do  not  recol- 
lect really  the  improvements. 

645.  At  all  events,  he  has  to  purchase  the 
improvements?— No;  in  Keran’s  case  there  was 
no  purchase ; it  was  a question  of  fixing  a fail- 
rent. 

646.  It  is  fixed  upon  the  improvements  ? — It  is 
fixed  upon  the  buildings  he  put  up  himself.  My 
recollection  is  that  there  were  buildings  as  well. 
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Fiiday,  4th  May  1894. 


MEMBERS  PRESENT : 


Mr.  Leese. 

Mr.  Macartney. 

Mr.  M‘Cartan. 

Mr.  John  Morley. 
Mr.  Robert  Reid. 
Mr.  T.  W.  Russell. 
Mr.  Sexton. 

Mr.  Wharton. 


The  Right  Honourable  JOHN  MORLEY,  in  the  Chair. 


Mr.  W.  F.  Bailey,  called  in ; and  Examined. 


Chairman. 

647.  You  are  a barrister-at-law,  are  you  not  ? 
— Yes. 

648.  Have  you  been  in  practice? — Yes;  I 
practised  as  a member  of  the  Munster  Circuit. 

649.  Since  when  ?— Since  1881  up  to  the  time 
of  my  appointment  as  a legal  Assistant  Cpm- 
.missioner. 

650.  Then  you  were  secretary  to  the  Royal 
Commission  on  Irish  Public  Works ; what  is 
called  the  Allport  Commission  ? — Yes. 

651.  When  were  you  appointed  legal  Assistant 
Land  Commissioner? — In  November  1887. 

652.  Will  you  tell  us  where  you  have  acted 
in  that  capacity  ? — I acted  at  first  in  the  counties 
of  Kerry,  Waterford,  and  Tipperary. 

653.  At  first  you  acted  in  the  counties  of 
Kerry,  Waterford,  and  Tipperary  ? — At  first. 

654.  Then  afterwards  where  did  you  act? — 
Afterwards  I acted  in  Meath,  Louth,  Long- 
ford, Roscommon,  Leitrim,  Cavan,  Fermanagh, 
Monaghan,  Armagh,  Down,  and  Antrim. 

655.  That  is  to  say,  latterly  you  have  been 
mainly  in  Ulster? — Ulster  mainly. 

656.  You  are  not  an  Ulster  man  yourself,  are 
you? — No,  I am  not  an  Ulster  man. 

657.  Mr.  Commissioner  Fitzgerald  has  told  us 
what  the  procedure  is  in  outline ; we  shall  ask 
you  to  fill  in  the  particulars ; will  you  tell  us 
what  the  process  is?— Well,  the  process  as 
regards  the  fixing  of  fair  rents  before  a Sub- 
Commission  is  this  : in  the  first  place  a list  of 
cases  is  sent  down  to  each  Sub-Commission  by 
the  Chief  Commission. 

658.  A Sub-Commission  consists  of  two  lay 
Commissioners,  and  yourself  as  legal  chairman  ? 
— And  myself  as  legal  chairman  ; and  the  powers 
of  the  Chief • Commission  are  delegated  to  us; 
all  the  powers  which  enable  us  to  hear  and 
decide  each  case,  and  our  orders  are  final  with 
respect  to  each  case  unless  appealed  against. 

659.  How  do  you  call  the  cases? — The  cases 
when  sent  to  us  ai’e  notified  ; the  notification  is 
sent  to  the  parties  where  we  mean  to  sit  for  the 
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hearing  of  each  case,  and  we  try  to  arrange  the 
place  of  hearing  so  as  to  make  it  as  convenient  as 
possible  for  the  parties  before  us. 

660.  Do  you  go  by  estates? — We  hear  the 
cases,  as  a rule,  by  estates ; that  is  to  say,  we 
take  all  the  cases  on  the  one  estate  consecu- 
tively. W e call  the  case  in  court,  and  if  it  is  an 
application  by  the  tenant  to  have  the  rent  fixed, 
we  begin  by  verifying  the  statements  that  he  has 
made  on  his  originating  notice ; that  is,  the  area, 
rent,  and  valuation  of  the  holding. 

661.  How  do  you  verify  those  statements  ? — 
If  both  parties  in  court  agree  that  the  area  and 
the  rent  are  correct,  of  course  that  concludes  the 
matter.  If  there  is  any  dispute  as  to  the  area, 
that  is  the  first  question  that  we  must  hear  and 
determine  ; and  frequently  we  have  a great  deal 
of  trouble  in  deciding  and  settling  those  ques- 
tions of  area  ; all  manner  of  questions  may  arise 
with  regard  to  whether  certain  portions  of  bog 
are  included  in  the  holding  or  not,  and  questions 
often  arise  as  to  whether  outlying  pieces  belong 
to  it  or  belong  to  another  holding,  or  to  the  same 
tenant.  All  these  questions  have  to  be  decided 
in  the  first  instance. 

662.  Then,  of  course,  the  tenant  is  sworn  ? — 
The  tenant  is  sworn.  All  evidence  is  given  on 
oath. 

663.  Then,  after  yon  have  gone  into  changes 
in  area,  do  you  ascertain  the  changes  of  rent  ? — 
The  history  of  the  holding  is  then  gone  into ; 
that  is,  we  find  out  when  the  tenant,  or  his  pre- 
decessors in  title,  became  the  tenant  of  the  hold- 
ing, if  such  evidence  can  be  obtained,  and  the 
various  changes  in  rent  and  other  matters  which 
will  throw  light  upon  it. 

664.  In  “ other  matters”  you  include  charges 
upon  the  holding? — Yes  ; we  have  to  take  evi- 
dence with  regard  to  all  matters  that  affect  the 
value  of  the  holding,  such  as  drainage  charges, 
which,  of  course,  are  very  important  in  many  parts 
of  Ireland  where  there  have  been  large  arterial 
drainage  works  carried  out,  and  where  the  costs 
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of  those  works  are  charged  on  the  lands.  We 
have  to  decide  all  these  questions  and  allocate 
the  portions  of  them  that  are  properly  charge- 
able as  against  the  rent. 

665.  Then,  as  to  rates  and  taxes  what  do  you 
say  ? — Rates  and  taxes  have  also  to  be  con- 
sidered a6  outgoings  which  have  to  be  paid  by 
the  tenant. 

666.  Tithe  rent-charges  ? — Tithe  rent-charges 
also. 

667.  And  land  improvement  charges  ? — And 
land  improvement  charges ; Board  of  Works 
charges. 

668.  Then  what  do  you  do ; what  is  the  next 
question  ? — Having  heard  the  evidence  of  the 
tenant,  we  then  hear  any  evidence  he  wishes  to 
produce,  as  his  evidence  of  value.  As  a rule,  in 
the  poorer  cases  in  the  West  and  Midland  parts 
of  Ireland,  the  tenant  employs  the  same  man  as 
valuer  and  as  surveyor;  each  tenant,  as  a rule, 
gives  us  evidence  by  a surveyor  of  the  measure- 
ments of  his  improvements. 

669.  First  of  all,  I suppose,  he  makes  his  own 
statement,  does  not  he? — Pie  makes  his  own 
statement. 

670.  As  to  his  improvements  ? — Proving  his 
improvements.  He  then  gives  us  evidence  by 
the  surveyor  as  to  the  extent  of  these  improve- 
ments ; that  is,  the  number  of  acres  reclaimed, 
the  number  of  perches  of  drains  made,  the 
number  of  fences  made,  and  so  on.  Having  got 
that  evidence  from  the  surveyor  and  the  valua- 
tion of  the  tenant  (if  he  wishes  to  put  in  a 
valuation)  and  any  other  evidence  he  wishes  to 
offer,  we  then  take  the  evidence  of  the  landlord. 

671.  But  the  tenant  and  his  valuers,  I suppose, 
are  cross-examined  by  the  landlord  ? — He  and 
his  valuers  are  cross-examined  by  the  landlord, 
or  the  landlord’s  representative,  who  may  seek 
to  establish  his  claim  in  some  of  these  cases  to 
the  improvements  that  the  tenant  has  made. 

672.  But  he  is  cross-examined  upon  his  allega- 
tions of  improvement  ? — Yes,  quite  so. 

673.  Then,  after  you  have  done  with  the  tenant 
and  his  valuer  there,  what  next  happens? — We 
then,  having  completed  the  evidence  of  the 
tenant,  take  the  evidence  of  the  landlord.  As  a 
rule  the  landlord’s  evidence  consists  of  a valua- 
tion ; that  is,  he  employs  and  examines  a pro- 
fessional valuer  who  has  gone  over  the  land  and 
puts  in  his  valuation. 

674.  The  landlord  first  of  all  sets  up  the 
valuation  ? — Quite  so. 

675.  Then  he  produces  his  valuer  to  support 
that  valuation  ? — He  sets  up  the  valuation  by 
producing  the  valuer. 

676.  Do  you  have  other  witnesses  ?— In  cases 
in  which  any  important  question  of  law  may 
arise,  of  course,  a large  number  of  witnesses  are 
very  frequently  examined.  If  questions  arise 
which  concern  the  different  classes  of  improve- 
ments, or  which  concern  various  other  matters 
that  the  landlord  thinks  will  affect  the  rent,  he 
gives  evidence  in  support  of  his  contention  ; and 
in  large  and  important  cases,  where  questions  of 
grazing  lettings,  pasture  holdings,  town  parks 
arise,  very  frequently  we  have  a large  number  of 
witnesses  examined  on  each  side ; but  in  the 
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smaller  cases,  or  the  less  impoi'tant  cases,  where 
no  question  of  law  arises,  as  a rule,  not  more  than 
one  witness  is  examined  on  either  side. 

677.  You  talk  of  questions  of  law  ; suppose 
one  of  those  questions  of  law  arises  during  the 
hearing  which  you  are  now  describing,  how  do 
you  deal  with  such  a point? — When  the  evidence 
is  given,  and  the  parties  are  heard  in  support  of 
their  contentions,  if  the  case  is  clear  the  chair- 
man of  the  Sub-Commission  decides  the  point 
then  and  there  (he  rules  on  it) ; if  it  is  a question 
of  improvements,  he  then  and  there  rules  whether 
the  improvements  are  to  be  credited  to  the  tenaut 
or  to  the  landlord. 

678.  You  (the  chairman)  do  this  independently 
of  the  two  lay  Commissioners  ? — Well,  on  ques- 
tions of  law  the  chairman  practically  rules 
alone  ; for,  of  course,  those  questions  turn  very 
frequently  on  intricate  questions  of  construction, 
and  questions  governed  by  previous  decisions. 

679.  Questions  of  law  as  to  whether  the  tenant 
is  entitled  to  apply  at  all,  or  is  entitled  to  claim 
the  improvement ; those  you  decide  for  yourself? 
— Quite  so. 

680.  And  the  other  two  lay  Commissionei’s 
have  nothing  to  do  with  it?  — They  take  the 
ruling  of  the  chaii’man ; and  that,  of  course, 
applies  also  to  the  question  whether  the  tenant 
has  a status  as  tenant  to  begin  with.  The  first 
question  to  consider  is  the  status  of  the  tenant. 

681.  Then,  when  the  sitting  is  over,  when  that 
pi’eliminary  sitting  is  over,  what  do  you  do,  what 
happens  next  ? — When  I have,  as  chairman, 
completed  the  hearing  of  the  cases  listed  for  that 
occasion  I proceed  to  another  pair  of  Assistant 
Commissioners,  and  sit  with  them.  While  I am 
with  the  other  Commissioners  the  two  who  have 
heard  the  previous  list  with  me  occupy  them- 
selves in  inspecting  the  holdings  with  i-espect  to 
which  we  have  taken  evidence. 

682.  We  are  now  following  the  course  of  a set 
of  cases  ? — We  are  now  following  the  cases. 

683.  You,  the  legal  chairman,  have  gone 
away  ? — Yes. 

684.  Then  the  two  lay  Commissioners  with 
whom  you  have  been  sitting  proceed  to  inspect 
each  holding  on  which  a rent  is  to  be  fixed  ? — 
Quite  so. 

685.  Do  you  give  them  any  directions  ? — W ell, 
with  respect  to  the  various  questions  of  law  that 
may  arise  as  to  the  ownership  of  improvements, 
of  course,  I have  previously  raled  which  of  those 
improvements  are  to  be  taken  into  account  in 
favour  of  landlord  or  tenant  respectively. 

686.  Do  you  give  them  a genei-al  rule  apply- 
ing to  the  particular  case? — Well,  I would 
rather  say  a particular  ruling  on  each  particular 
case. 

687.  A particular  ruling  on  each  particular 
case  ? — That  is  so. 

688.  Then,  armed  with  that  they  go  on  to  the 
farm,  the  holding? — They  go  on  to  the  farm. 

689.  So  far  as  you  know,  what  is  their  pro- 
cediu-e  then  ? — They  give  notice  to  the  landlord 
and  tenant  respectively  (some  days’  notice)  that 
they  mean  to  inspect  the  farm  on  a certain  day. 
They  arrive  there  on  that  day  and  are  met  by 
the  tenant  and  by  a representative  of  the  land- 
lord. 
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lord.  Accompanied  by  these  they  go  over  the 
holding  field  by  field  ; they  make  a valuation  of 
each  field  and  they  make  a map  ; that  is,  on  the 
Ordnance  sheet  they  mark  the  boundaries  of  the 
holding  and  the  classification  of  the  soil  as  it 
appears  to  them. 

690.  Then  they  also  examine  the  improve- 
ments, I take  it  ? — And  they  also  examine  the 
improvements,  and  the  various  other  circum- 
stances with  regard  to  which  evidence  was  given, 
such  as  the  water  supply,  the  elevation  of  the 
holding,  its  aspect,  the  various  circumstances 
that  may  affect  its  value. 

691.  The  turbary? — The  turbary  rights;  if  it  is 
near  the  sea-shore  its  sea-weed  rights ; any  rights 
of  commonage  or  of  mountain  grazing  that  may 
attach  to  it. 

692.  Do  the  two  lay  Commissioners  always 
come  to  an  agreement  as  to  the  valuation  ? — 
Oh,  no. 

693.  They  do  not? — They  do  not.  They  make 
each  an  independent  valuation,  of  course,  as  a 
rule,  consulting  with  one  another  on  the  land, 
but  if  they  do  not  happen  to  agree  on  the 
valuation  of  the  land,  each  makes  his  own  valua- 
tion in  his  own  book. 

694.  In  most  cases  do  they  agree  or  not;  what 
would  you  say  ? — It  is  difficult  to  say  ; some 
pairs  of  Commissioners  will  agree  more  frequently 
than  others. 

695.  Then  they  draw  up  the  report  which  we 
heard  of  on  Tuesday? — Quite  so. 

696.  With  the  map?— With  the  map;  and  I 
may  incidentally  say  that  the  map  is  a matter 
of  very  great  importance  in  this  respect,  that,  but 
for  the  map,  it  would  be  very  difficult  to  really 
know  what  was  the  actual  holding  on  which  the 
rent  was  fixed.  I had  a case  in  Armagh  last 
week  where  we  were  for  nearly  two  hours  trying 
to  decide  whether  a portion  of  the  holding  before 
us  had  had  a rent  fixed  on  it  already.  It  was  a 
case  in  which  the  rent  had  been  fixed  of  a 
neighbouring  holding  in  1882.  There  were  no 
maps  provided  at  that  time,  and  it  was  im- 
possible for  us  to  find  out  whether  a portion 
of  the  holdings  had  not  already  been  subjected 
to  a judicial  rent. 

Mr.  Carson. 

697.  Have  you  ever  known  a case  where  the 
Commi>sioners  fixed  the  rent  on  a wrong  holding 
or  on  a wrong  portion  of  a holding  ? — That  has 
happened  in  none  of  my  cases  that  I know  of, 
but  I believe  there  are  allegations  to  that  effect. 

Chairman. 

698.  Especially  in  the  early  days  ? — Especially 
in  the  early  days  when  there  were  no  maps. 
The  making  of  the  map,  of  course,  excludes  that 
possibility. 

Mr.  T.  W.  Russell. 

699.  The  maps  began  in  1886,  did  they  not  ? 
— The  maps  began  about  1887,  1 believe. 

Mr.  Carson. 

700.  Do  these  maps  cost  anything  ? — No  ; very 
little.  The  Ordnance  Office  supplies  them  at 
cost  rate,  and  they  are  very  cheap. 
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Chairman. 

701.  They  are  taken  off  the  Ordnance  sheet  ? 
— Y6s ; in  fact  it  is  the  Ordnance  sheet.  The 
Ordnance  sheets  of  the  union  are  sent  down  to 
the  Sub-Commission,  and  they  have  all  the  sheets 
of  the  union  with  them,  and  they  take  out  the 
sheet  with  them  on  the  holding,  and  mark  the 
holding  themselves. 

Mr.  Carson. 

702.  What  is  the  scale  of  the  map? — It  is  a 
6-inch  sheet. 

Chairman. 

703.  Then,  when  you  have  got  the  report 
drawn  up  with  the  map,  you,  the  legal  chairman, 
return,  I suppose ; you  have  a consultation  with 
the  two  lay  Commissioners  and  consider  the 
report? — Yes;  the  chairman  returns  to  the  lay 
Commissioners,  and  he  has  a consultation  with 
them  as  to  the  various  circumstances,  and  as  to 
the  evidence  on  which  the. rent  is  to  be  fixed. 

704.  That  is  to  say,  you  have  the  report  on 
the  table? — We  have  the  report. 

705.  And  the  evidence  is  gone  over  ? — Quite 
so. 

706.  Then  each  of  them  submits,  if  there  be  a 
difference  of  opinion,  his  individual  valuation  ? — 
He  submits  his  individual  valuation,  then  a con- 
sultation is  held.  If  there  is  very  much  differ- 
ence between  the  lay  Commissioners,  of  course 
we  have  to  consider  where  the  difference  arose, 
and  estimate  by  the  light  of  the  evidence  that 
has  been  given  in  court,  and  what  other  evidence 
we  can  appeal  to,  what  should  be  the  fair  rent. 

Mr.  Carson. 

707.  May  I ask  you,  when  you  are  considering 
the  reports  in  that  way,  do  you  consider  prices 
or  stock,  or  the  carrying  powers  of  the  farm  ; or 
do  you  merely  take  the  experience  of  these  men 
in  going  out  and  looking  at  the  land  ? — That 
depends. 

Chairman. 

708.  Then  the  principal  questions  of  law,  I 
presume,  that  arise  at  this  stage  are  as  to 
improvement,  and  as  to  whether  the  tenant  is  one 
of  those  persons  who  is  entitled  to  have  a fair  rent 
fixed? — And  as  to  whether  he  has  a title  to  the 
holding  at  all ; v\  e have  to  begin  with  that,  as  to 
whether  he  is  the  rightful  party  entitled  to 
apply. 

709.  Then  other  questions  arise,  and  so  on’ — 
Yes:  questions  as  regards  the  area  of  the  holding. 
In  some  parts  of  Ireland  very  important  ques- 
tions arise  with  respect  to  additions  to  the  holding 
by  way  of  encroachment.  In  some  counties,., 
such  as  Longford,  Leitrim,  and  parts  of  Cavan, 
where  a greatdeal  of  bog  has  been  reclaimed  b v the 
tenant,  questions  arise  as  to  the  bog  that  has  been 
cut  away,  and  how'  far  he  has  added  that  into  the 
area  of  the  holding,  by  virtue  of  the  Statute- 
of  Limitations,  or  otherwise. 

710.  Then  rights  of  turbary  are  examined,  or 
reconsidered  again,  and  so  on  ? — Quite  so. 

v 3 711.  They 
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Mr.  Carson. 

711.  They  are  very  unsatisfactory,  are  not 
they? — In  some  parts  of  Ireland  the  turbary 
question  is  one  of  vital  importance, 

712.  Are  not  the  Acts  very  deficient  as  regards 
turbary ; that  is  one  of  the  things,  I think,  we 
will  have  to  go  into  ; is  not  that  so  ? — Yes. 

713.  In  many  instances  the  landlord  segregates 
the  turbary  from  the  holding,  does  he  not  ? — 
Certainly. 

714:  And  you  have  no  jurisdiction  ? — W e have 
no  jurisdiction  ; we  fix  the  rent  in  the  ordinary 
way  as  without  turbary.  Where  there  is  turbary 
right  attached  to  the  holding,  we  take  that  into 
account  in  fixing  the  rent. 

715.  In  a case  where  the  landlord  tries  to 
separate  the  turbary  from  the  holding,  it  leaves 
the  turbary  outside  your  jurisdiction  ? — It  does. 

716.  And  leaves  the  landlord  full  control  over 
the  turbary  ? — Quite  so  ; and  we  have  no  power 
to  make  any  order  giving  the  turbary  to  the 
tenant. 

Chairman. 

717.  You  said  that  the  incidence  of  taxation 
was  one  of  the  points  you  had  to  consider  ? — Yes ; 
we  have  to  consider  how  and  to  what  extent 
the  tenant  is  liable  for  the  local  rates  and  taxes. 

718.  The  county  cess  is  one  of  them,  of  course  ? 
— The  county  cess  is  one  of  the  most  important. 

719.  Changes  have  been  made  in  the  county 
cess,  have  not  they  ? — Yes  ; of  course  important 
questions  arise  under  leases  and  tenancies  as  to 
the  point  of  time  at  which  they  were  created, 
which  will  alter  the  incidence.  For  example,  in 
the  case  of  tenancies  created  before  1870  the 
occupier  is  primarily  liable  to  the  rate ; in  the 
case  where  new  tenancies  have  been  created  since 
1870  the  tenant  is  entitled  to  deduct  half  of  the 
poundage  from  the  landlord  in  paying  his  rent ; 
and  in  the  case  of  holdings  of  the  value  of  under 
41.  he  is  entitled  to  deduct  the  entire. 

720.  That  is  to  say,  before  1870,  the  whole  of 
the  cess  fell  on  the  occupier  ? — The  whole  of  the 
cess  i'ell  on  the  occupier. 

721.  Since  1870,  if  the  holding  is  over  41., 
half  falls  on  the  occupier  and  half  on  the  land- 
lord ? — Yes. 

722.  And  if  the  value  is  below  4/.  it  all  falls 
upon  the  landlord  ? — Quite  so.  Of  course  there 
are  a large  number  of  variations  of  that  by  con- 
tract or  otherwise,  which  we  have  to  take  into 
.account. 

Mr.  Sexton. 

723.  If  the  tenancy  is  over  41.,  must  not  the 
new  tenancy  have  been  created  since  1870  to 
entitle  him  to  get  half  ihe  rate?— Quite  so. 

724.  And  are  not  these  cases  very  rare? — 
They  are  comparatively  rare.  Of  course,  im- 
portant questions  arise  with  us  as  to  whether 
such  a change  has  taken  place  in  the  tenancy  as 
to  make  it  a new  tenancy. 

Mr.  Carson. 

725.  In  the  case  of  a tenancy  created  since 
1870,  can  the  tenant  contract  to  pay  the  whole 
of  the  cess  in  a holding  under  150/.  ? — He  can  ; 
he  has  the  right  to  contract  to  pay  the  entire 
county  cess. 


Mr.  Carson — continued. 

726.  Is  not  that  also  so  in  the  case  of  a person 
who  becomes  tenant  for  the  first  time  after  the 
passing  of  the  Act  of  1881  ?— It  is.  It  has  been 
so  held.  I can  give  you  the  reference  to  the 
case.  It  has  been  decided  that  the  22nd  section 
of  the  Act  of  1881  does  not  prevent  him  contract- 
ing out.  That  was  decided  in  the  case  of 
Cagney  v.  Roche,  which  is  reported  in  30,  Law 
Reports,  Ireland,  page  108. 

Chairman. 

727.  What  point  does  Cagney  v.  Roche  estab- 
lish ? — It  decided  that  a tenant  can  contract  to 
pay  the  entire  county  cess  although  his  tenancy 
was  created  since  1870. 

728.  The  law  may  be  varied  then  by  covenant? 
— Quite  so  ; and  we  have  to  consider  each  case. 

729.  You  said,  in  answer  to  Mr.  Carson,  that 
you  had  to  consider  questions  of  title,  and  other 
important  legal  matters  ? — Yes. 

730.  What  is  the  scope  of  your  legal  jurisdic- 
tion?— We  have  jurisdiction  to  decide  all  ques- 
tions between  landlord  and  tenant  that  arise  on 
the  hearing  of  an  application  to  fix  fair  rent ; we 
have  jurisdiction  to  consider  every  question  with 
regard  to  the  status  or  right  of  the  tenant  to 
apply,  and  to  deal  with  all  questions  as  regards 
the  exclusions  from  the  Act,  and  we  have  also 
jurisdiction  to  make  orders  which  will  complete 
the  title  of  the  tenant  to  his  tenancy,  such  as 
orders  for  limited  administration,  orders  appoint- 
ing guardians  to  minors,  and  so  forth. 

731.  May  we  put  it  broadly  thus  (we  shall 
have  to  go  into  some  of  these  details  afterwards), 
that,  subject  to  appeal,  the  field  of  your  decisions 
is  just  the  same  as  the  field  of  the  decisions  of  the 
Chief  Commissioners  themselves? — Quite  so. 

732.  That  is  so  ? — That  is  so. 

733.  Subject  to  appeal? — Yes. 

734.  And  if  there  is  no  appeal  your  order  upon 
any  of  these  disputed  legal  points  is  final  ? — Is 
final ; that  is  so. 

Mr.  Carson. 

735.  You  have  the  delegation  of  all  their 
powers? — We  have  all  their  powers  except  the 
power  of  hearing  appeals. 

Chairman. 

736.  I do  not  want  to  ask  you  too  wide  a 
question,  but,  having  gone  through  this  process 
in  fixing  a fair  rent,  up  to  this  point,  when  you 
have  made  what  may  be  a final  order,  do  you 
think  the  present  system  of  fixing  judicial  rents 
is  as  fair  as  anything  that  could  be  devised  ? — 
Well,  that  is  my  conclusion  after  some  years’ 
experience.  It  seems  to  me  to  be  the  only  pos- 
sible method  that  will  enable  the  circumstances 
of  each  individual  case  to  be  gone  into,  and  it 
provides  a tribunal,  practically  at  the  door  of  the 
parties,  to  which  they  can  come  at  very  litile 
expense  and  have  their  cases  heard,  and  give  all 
the  evidence  that  they  wish,  and  at  the  same  time 
certain  members  of  the  court  actually  see  the 
subject-matter  in  dispute ; they  visit  it  them- 
selves with  the  light  of  evidence  they  have  taken 
to  direct  them. 

737.  That  is  to  say,  that  the  present  system 
requires  that  each  holding  should  be  personally 

inspected 
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Chairman — continued. 

inspected  by  two  lay  Commissioners  and  valued 
by  them  ? — And  valued  by  them. 

" 738.  And  then  and  there  you  have  to  see  that 
the  law  is  properly  applied,  and  that  the  case  is 
fairly  considered  ?— That  the  law  is  properly 
applied  ; quite  so. 

Mr.  Sexton. 

739.  That  does  not  hold  good  in  the  case  of  an 
appeal, does  it?— No,  in  the  case  of  an  appeal,  of 
course,  it  is  different.  There  the  court  has  to  be 
directed,  not  by  their  own  inspection  but  by  the 
inspection  of  others. 

Chairman. 

740.  That  is  your  general  view,  we  may  take 
it.  Now,  1 am  afraid  we  must  take  you  on  to  a 
much  thornier  ground,  that  is  this  : we  will  ask 
you  if  you  will,  point  by  point,  explain  to  the 
Committee  what  are  the  legal  disputable  issues 
that  generally  or  frequently  arise  ; and,  of  course, 
we  must  begin  with  the  law  as  to  improvements, 
and  the  famous  case  of  which  we  have  all  heard 
so  much,  Adams  v.  Dunseath.  First  of  all,  will 
you  tell  the  Committee  what  the  provision  of  the 
Act  of  1881  is  with  respect  to  improvements  ? — 

I shall. 

Mr.  Carson. 

741.  At  the  same  time  that  you  are  fixing  this 
fair  rent,  do  you  have  sometimes  applications 
before  you  to  fix  the  value  of  the  tenancy  ? — 
Very  frequently. 

742.  Under  the  first  section  ? — No. 

743.  Under  what  section? — Under  the  eighth 
section. 

744.  Is  that  done  on  a form  like  the  fair  rent 
form  ? — It  is. 

745.  That  is,  as  I understand  it,  when  the 
tenant  serves  his  notice  to  fix  a fair  rent,  the 
landlord  serves  a cross  notice  to  have  the  value 
of  the  tenancy  fixed  at  the  same  time?— Quite 
so. 

746.  And  if  at  any  time  the  tenant  wishes  to 
sell  the  holding  the  landlord  has  the  right  of 
pre-emption  ? — Yes,  at  the  rent  we  fix  during  the 
statutory  term. 

747.  And  this  is  all  done  as  part  of  the  one 
hearing? — It  is  all  done  as  part  of  the  one 
hearing. 

Chairman. 

748.  Now,  what  is  the  section  about  improve- 
ments?— The  section  of  the  Act  of  1881  is  the 
9th  sub-section  of  the  eighth  section  ; in 
Cherry’s  book  it  is  on  page  246. 

749.  “ No  rent  shall  be  allowed  or  made  pay- 
able in  any  proceedings  under  this  Act  in  respect 
of  improvements  made  by  the  tenant  or  his  pre- 
decessors in  title,  and  for  which,  in  the  opinion  of 
the  court,  the  tenant  or  his,  predecessors  in  title 
shall  not  have  been  paid  or  otherwise  compen- 
sated by  the  landlord  or  his  predecessor  in, 
title  ’’  ? — Yes,  that  is  the  general  provision  of  the 
Act  of  1881. 

750.  Before  going  to  “ improvements,”  will 
you  tell  us  on  what  principle  you  apply  the  first 
sub-section  of  the  8th  section  ; it  is  a general 
direction  as  to  determining  the  fair  rent'? — Yes; 

751.  The  only  direction  that  I can  see  in  the 
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section  is  that  the  court  is  to  hear  the  parties, 
and  to  have  regard  “ to  the  interest  of  the  land- 
lord and  tenant  respectively,  and  considering  all 
the  circumstances  of  the  case,  holding,  and 
district.”  Can  you  tell  us  what  principle  you 
apply  in  interpreting  those  words,  those  three 
lines  ? — Well,  since  the  case  of  Adams  v.  Dun- 
seath, the  practice  of  the  Land  Commission  has 
been  to  read  that  first  sub-section  bv  the  light 
of  the  decision  on  the  ninth  sub-section  of  the 
same  section  ; so,  in  fact,  we  read  that  first  sub- 
section also  by  the  light  of  the  decision  in  Adams 
v.  Dunseath. 

752.  How  is  this  sub-section  affected  by  the 
decision  in  Adams  v.  Dunseath  ; what  light  does 
Adams  v.  Dunseath  shed  upon  it? — The  case  of 
Adams  v.  Dunseath  was  taken  in  the  first  year 
of  the  Land  Act  to  the  Court  of  Appeal  ; it  was, 
taken  to  the  Court  of  Appeal  on  several  points, 
five  principal  points,  and  these  points  practically 
arise  on  the  interpretation  of  that  ninth  sub- 
section. 

753.  There  were  five  questions  of  ktw?— Five 
questions  of  law  were  ruled  on  by  the  judges. 

754.  Will  you  tell  us  what  the  five  questions 
were  ? — The  first  of  those  was  a question  as  to 
the  meaning  of  the  word  “ improvements.”  “ No 
rent  shall  be  allowed  or  made  payable  in  any 
proceedings  under  this  Act  in  respect  of  improve- 
ments.” The  question  decided  by  the  court  in 
Adams  r.  Dunseath  was  this:  they  decided 
unanimously  that  the  meaning  to  be  attached  to 
the  word  “ improvements  .”  was  to  be  the  same 
meaning  as  that  given  to  it  in  the  70th  section 
of  the  Act  of  1870.  You  will  find  that  on 
page  200  in  Cherry’s  book. 

Mr.  Sexton. 

755.  Will  you  read  it,  please? — That  definition, 
is  that  “The  term  ‘improvements’  shall  mean 
in  relation  to  a holding,  (1)  Any  work  which 
being  executed  adds  to  the  letting  value  of'  the 
holding  on  which  it  is  executed,  and  is  suitable 
to  such  holding  ; also  (2)  Tillages,  manures,  or 
other  like  farming  works,  the  benefit  of  which 
is  unexhausted  at  the  time  of  the  tenant  quitting 
his  holding.”  That  definition  was  held  to  apply. 

Mr.  T.  M.  Healy. 

756.  Is  not  that  modified  by  another  section, 
again,  of  the  Act  of  1870,  about  the  number  of 
years  and  so  on  ? — You  are  quite  right;  I shall 
come  to  that. 

Chairman. 

757 . That  is  another  point?— Yes  ; the  mean- 
ing of  the  word  “improvements”  is  the. meaning: 
given  there,  which,  of  course,  as  can  be  easily 
seen,  decides  that  the  compensation,  or  the 
allowance  rather,  to  be  made  to  the  tenant  in 
respect  of  any  improvement  is  the  cost  of  the 
work  done,  and  not  any  of  the  increased  letting 
value  over  and  above  that  cost. 

Mr.  Carson. 

758.  Unearned,  increment  ? — Unearned  incre- 
ment is  excluded. 

D 4 759.  That 
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Chairman. 

759.  That  is  to  say,  the  result  of  the  decision 
on  this  one  point,  the  meaning  of  the  word 
“improvements,”  was  that  the  cost  was  to  be 
allowed  to  the  tenant,  but  none  of  the  increased 
letting  value?  — Over  and  above  the  cost. 

760.  That  is,  none  of  the  value  arising  from  a 
certain  improvement,  no  inherent  capabilities  of 
the  soil  ? — None  of  the  inherent  capabilities  of 
the  soil. 

Mr.  Sexton. 

761.  Before  you  pass  from  that,  I should  like 
to  ask  whether  the  decision  of  the  judges  in  that 
case  attributing  to  the  word  “ improvements  ” in 
the  Act  of  1881  the  meaning  stated  in  the  Act 
of  1870  was  due  to  the  paragraph  at  the  end  of 
Section  57  of  the  Act  of  1881,  which  says,  “ Any 
words  or  expressions  in  this  Act  which  are  not 
hereby  defined,  and  are  defined  in  the  Landlord 
and  Tenant  (Ireland)  Act,  1870,  shall,  unless 
there  is  something  in  the  context  of  this  Act 
repugnant  thereto,  have  the  same  meaning  as  in 
the  last-mentioned  Act”? — Yes;  that  was  the 
ground  of  the  decision,  and  it  was  decided 
unanimously  on  that  final  paragraph  of 
Section  57. 

Chairman. 

762.  Now,  tell  us  the  second  point  decided  in 
Adams  v.  Dunseath  ; the  first  is  the  meaning  of 
the  word  “ improvement  ” ? — Yes  ; the  second 
matter  decided  in  Adams  v.  Dunseath  was  the 
meaning  of  the  words  “ predecessors  in  title  ” in 
that  same  9th  sub-section  of  the  8th  section, 
“ improvements  made  by  the  tenant  or  his  pre- 
decessors in  title.”  The  question  that  was 
argued  on  behalf  of  the  landlord  was  that  the 
words  “ predecessors  in  title  ” should  have  the 
restricted  meaning  that  had  been  given  to  them 
in  a previous  case  ; the  case  of  Holt  v.  Harberton, 
which  decided  that  a predecessor  in  title  meant 
a predecessor  in  the  same  title  ; that  is,  a pre- 
decessor under  the  same  lease  or  the  same  con- 
tract of  tenancy  ; but  the  7th  section  of  the 
Act  of  1881  widened  that  meaning,  and  pro- 
vided that  “ a tenant  on  quitting  the  holding  of 
which  he  is  tenant  shall  not  be  deprived  of  his 
right  to  receive  compensation  for  improvements 
under  the  Landlord  and  Tenant  (Ireland)  Act, 
1870,  by  reason  only  of  the  determination,  by 
surrender  or  otherwise,  of  the  tenancy  subsisting 
at  the  time  when  such  improvements  were  made 
by  such  tenant  or  his  predecessors  in  title,  and 
the  acceptance  by  him  or  them  of  a new  tenancy.” 
That  wider  meaning  by  the  decision  of  the  judges 
in  Adams  v.  Dunseath  was  given  to  the  words 
“ predecessors  in  title  ” in  the  9th  sub-section  of 
Section  8. 

Mr.  T.  W.  Russell. 

763.  What  did  they  make  it  to  be? — They 
extended  it. 

764.  What  did  it  come  out  at? — It  meant 
this,  that  a tenant  in  claiming  credit  for  im- 
provements was  not  debarred  from  his  claim 
merely  because  of  a break  in  the  tenancy  ; as, 
for  example,  by  turning  a yearly  tenancy  into  a 
leasehold. 


Mr.  Carson. 

765.  Is  it  not  very  well  put  in  three  lines  of  a 
decision  quoted  on  page  243  of  “ Cherry  ” ? — 
Yes. 

Mr.  T.  fV.  Russell. 

766.  A break  in  the  tenancy  is  held  not  to  bar 
the  claim  ? — It  is  held  not  to  bar  the  claim. 

Mr.  Carson. 

767.  Is  not  this  the  construction  put  upon  it : 
“ The  old  strict  technical  interpretation,  requiring 
the  ‘ predecessor  in  title  ’ to  be  predecessor  in 
the  same  title  must  be  rejected,  and  the  expres- 
sion be  taken  to  be  here  used  by  the  Legislature 
in  a less  technical  and  wider  sense,  as  simply 
denoting  a series  of  tenants  who  have  transmitted 
from  one  to  the  other  their  respective  tenancies 
or  titles  to  the  possession  of  a holding,  whatever 
those  tenancies  or  titles  may  be,  or  whatever 
changes  they  may  have  undergone”? — Yes. 

768.  That  is,  where  it  goes  on  from  one  to  the 
other? — Yes. 

Chairman. 

769.  That  was  not  a unanimous  decision,  was 
it  ? — No  ; that  was  held  by  four  judges  as  against 
three.  There  were  seven  judges  in  Adams  v. 
Dunseath  ; four  of  them  held  that  construction ; 
the  other  three  were  in  favour  of  the  narrow 
construction  of  Holt  v.  Harberton. 

770.  In  the  other  case,  too,  did  the  court 
agree;  was  it  divided  ? — It  was  unanimous  upon 
the  first  point. 

Mr.  Carson. 

771.  But  I suppose  the  Sub-Commissioners 
have  since  followed  the  decision  of  the  majority  ? 
— Oh,  yes. 

Mr.  Sexton. 

772.  Could  you  give  us  the  names  of  the 
judges? — The  judges  who  decided  in  favour  of 
the  wider  construction  were  the  Lord  Chancellor 
Law ; Sullivan,  the  Master  of  the  Rolls  ; Palles, 
the  Chief  Baron  ; and  Fitzgibbon,  Lord  Justice. 

773.  Who  were  the  three  dissentients  ? — Chief 
Justice  Morris,  Lord  Chief  Justice  May,  and 
Lord  Justice  Deasy. 

Chairman. 

774.  Will  you  now  give  us  the  third  point? — 
The  third  point,  which  in  some  respects  is  the  one 
that  concerns  the  greater  number  of  cases,  is 
whether  the  provisions,  practically,  of  Section  4 
of  the  Act  of  1870  (which  governed  the  granting 
compensation  to  a tenant  for  his  improvements  on 
leaving  his  holding)  should  apply  to  a claim  by 
the  tenant  applying  to  have  a fair  rent  fixed. 

775.  Would  you  explain  that  a little? — The 
Act  of  1870,  which  was  an  Act  that  provided 
for  the  granting  of  compensation  to  tenants  on 
quitting  their  holdings  for  improvements  made 
by  them  on  the  holdings,  was  governed  by  the 
provisions  of  the  4th  section  of  the  Act  of  1870,  and 
that  section  contains  a number  of  provisoes  and 
restrictions  on  the  claim  of  the  tenant  to  get  com- 
pensation on  quitting  his  holding.  The  Court  of 
Appeal  in  Adams  v.  Dunseath  decided  that  those 
restrictions  and  provisoes  should  also  apply  to  a 
tenant’s  improvements  when  a fair  rent  was  beino- 
fixed. 

776.  You 
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Mr.  T.  W.  Russell. 

776.  You  mean  those  restrictions  contained  in 
the  4th  section  of  the  Act  of  1870  ? — In  the  4th 
section  of  the  Act  of  1870. 

Chairman. 

777.  The  restrictions  upon  the  claim  for  com- 
pensation were  by  the  decision  in  Adams  v. 
Dunseath  extended  to  fair  rent  claims,  were 
they  ?— They  were  extended  to  rent  claims. 

Mr.  Sexton. 

778.  On  what  principle  was  that  done?— I 
will  tell  you. 

Mr.  Carson. 

779.  Were  they  unanimous  on  that? — No; 
they  were  all  unanimous  but  for  Law  ; the  Lord 
Chancellor,  he  dissented. 

Mr.  Sexton. 

780.  How  did  it  come  that  the  rule  which  the 
legislaiure  intended  to  govern  compensation  for 
improvements  (the  capital  value  of  them)  in  the 
case  of  the  tenant  quitting  his  holding,  applied  to 
what  appears  to  be  the  different  case  of  a tenant 
not  quitting  his  holding  but  desiring  to  be 
exempt  from  rent  for  improvements  made  by 
him.  Do  I correctly  state  the  difference? — Yes, 
you  do.  They  decided  it  upon  the  principle  that 
as  the  word  “ improvements  ” had  the  same  defi- 
nition in  both  Acts  the  principle  that  governed 
the  claim  to  get  a return  for  his  improvements  in 
the  one  case  should  also  apply  to  his  claim  to  be 
exempted  from  rent  on  those  improvements  in 
the  other ; in  fact  they  held  that  the  right  was 
practically  identical,  the  right  to  get  compensa- 
tion on  quitting  a holding,  and  the  right  to  be 
allowed  exemption  on  getting  a rent  fixed. 

781.  Was  that  due  to  the  words  at  the  end  of 
Section  57  ? — That  was,  of  course,  one  of  the 
grounds  on  which  they  based  their  decision. 

Mr.  T.  W.  Russell. 

782.  Was  that  unanimous? — No,  the  Lord 
Chancellor  Law  dissented. 

Mr.  Sexton. 

783.  I read  these  words  at  the  end  of  Sec- 
tion 57  : “ The  landlord  and  tenant  (Ireland) 
Act,  1870,  except  in  so  far  as  the  same  is  ex- 
pressly altered  or  varied  by  this  Act,  or  is  incon- 
sistent therewith,  and  this  Act  shall  be  construed 
together  as  one  Act”?— Yes. 

784.  Did  that  bear  upon  the  question  ? — It  did. 

Chairman. 

785.  Now  this  important  part  of  the  decision 
affected  leaseholders,  yearly  tenants,  and  fee-farm 
grantees  in  different  ways  ; will  you  specify  to 
us  how  it  affected,  first  of  all,  yearly  tenancies? 
-I  shall. 

786.  Will  you  tell  us,  under  the  construction, 
in  Adams  v.  Dunseath,  of  this  long  proviso,  what 
improvements  are  allowed  to  the  tenant  ? — In 
respect  of  any  improvement  made  before  the 
passing  of  the  Act  of  1870,  and  20  years  before 
the  claim  for  compensation ; he  can  only  claim 
compensation  for  improvements  in  respect  of 
permanent  buildings  and  reclamation  of  waste 
lar.ds ; that  is,  no  improvements  except  perina- 
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nent  buildings  and  reclamation  of  waste  lands 
are  allowed  to  the  tenant  if  they  are  more  than 
20  years  old. 

787.  That  is  another  way  of  putting  it.  The 
claim  for  exemption  of  rent  on  improvements 
was  limited  to  20  years,  except  in  the  case  of 
permanent  buildings,  and  the  reclamation  of 
waste  lands  ? — Yes’ 

788.  In  other  words  you  will  follow  the  sec- 
tion ? — Of  course  I can  read  the  section. 

Mr.  Sexton. 

789.  You  can  explain  it  ? — In  the  case  of 
leasehold,  and  yearly  tenancies,  where  improve- 
ments that  are  claimed  were  made  under  a written 
contract,  the  20  years  rule  that  I have  mentioned 
applies. 

Chairman. 

790.  Twenty  years  limitation  of  claim? — The 
20  years  limitation  of  the  claim  applies,  and  also 
improvements  are  subjected  to  rent  which  are 
made  under  a contract  for  valuable  considera- 
tion ; this  has  been  held  to  include  cases  where 
a tenant  covenanted  to  make  improvements  under 
his  lease,  that  is,  where  the  lease  contained  a 
covenant  that  the  tenant  was  to  reclaim  so  much 
land,  make  so  many  drains,  or  build  a house,  the 
fact  of  his  having  made  them  under  the  covenant 
is  considered  valuable  consideration  ; and  he  has 
to  pay  rent  on  those  improvement  made  under 
that  covenant. 

Mr.  Sexton. 

791.  The  covenant  being  specific?  — The 
covenant  being  specific. 

Mr.  Cur  son. 

792.  That  is,  the  covenant  is  looked  upon  as 
being  a consideration  ? — The  covenant  is  looked 
upon  as  being  a consideration. 

Mr.  Kenny. 

793.  And,  probably,  a lower  rent  is  paid  in 
consequence  ? — That  is  not  necessarily  so. 
Thirdly,  improvements  are  included  in  the  rent 
where  the  right  to  claim  compensation  is  excluded 
under  the  lease,  if  the  lease  was  made  before 
1870,  and  in  the  case  of  contracts  made  after 
1870,  where  the  valuation  of  the  holding  is  over 
50/.,  that  is,  if  the  lease  excludes  the  right  to 
claim  compensation  on  quitting  the  holding  the 
tenant  is  debarred  from  being  exempted  from 
rent  on  any  of  the  improvements  he  makes  under 
that  lease. 

Mr.  Carson. 

794.  Do  you  mean  to  say  that  if  the  tenant 
cannot  claim  for  improvements  “ then  he  would 
have  to  pay  a rent  on  those  improvements  ” ? — 
Quite  so. 

Mr.  T.  W.  Russell. 

795.  Let  us  make  that  clear.  Supposing  the 
lease  expires  and  the  tenant  has  covenanted  not 
to  claim  for  improvements  on  quitting  his  holding, 
supposing  he  does  not  quit  his  holding  and  that  a 
new  arrangement  is  made,  am  I to  understand 
that  that  tenant,  not  quitting  his  holding,  but 
being  subject  to  the  new  arrangement,  is  liable  to 
have  rent  put  on  every  farthing  he  has  spent 

E during 
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Mr.  T.  W.  Russell  — continued, 
during  his  previous  tenancy  ? — Yes.  This  is 
governed  by  the  case  of  O’Neil  v.  Cooper,  which 
is  not  reported. 

Mr.  Carson. 

796.  Do  you  recollect  the  principle  on  which 
they  decided  it?— Was  it  on  the  fact  that  it 
would  not  come  within  the  definition  of  “ improve- 
ments ” ? — No. 

797.  Is  not  the  principle  the  same  as  that  you 
have  told  us  previously,  that  this  was  a covenant 
in  his  lease  which  was  looked  on  as  part  of  the 
consideration  for  the  lease  ? — That  is  the  princi- 
ple ; but  the  broad  principle  upon  which  all  this 
prohibition  claim  for  improvements  is  based,  is 
the  principle  that  the  right  to  claim  exemption 
from  rent  on  improvements  is  the  same  as  the 
right  to  claim  compensation  on  quitting  the 
holding,  for  improvements  that  he  had  made. 

Mr.  Sexton. 

798.  The  question  whether  he  had  received 
consideration  in  the  lease  does  not  come  before 
you  ? — It  does  not  come  before  me  ; it  is  not  a 
question  of  whether  consideration  was  given  or 
not.  The  lease  is  considered  compensation. 

Chairman. 

799.  You  have  given  us  three  cases  ; what  is 
the  next  ? — The  fourth  is  that  of  leaseholders 
holding  under  leases  for  3 1 years  certain,  or  (in 
the  case  of  leases  made  before  1870)  that  were 
made  for  a life  or  lives,  and  which  have  lasted 
for  at  least  31  years  ; they  are  prohibited  from 
claiming  compensation  for  improvements,  except 
permanent  buildings,  reclamation  of  waste  lands, 
and  unexhausted  tillages  and  manures. 

800.  That  is,  that  leaseholders  under  leases 
for  31  years  certain  and  more,  cannot  be 
exempted  from  rent  on  any  improvements  except 
permanent  buildings,  reclaimed  waste  lands, 
unexhausted  tillages  and  manures  ? — Quite  so. 

Mr.  Sexton. 

801.  This  is  the  converse  of  the  other  case ; 
there  must  be  a covenant  to  allow  it? — Quite  so. 

Chairman. 

802.  Now  about  fee  farm  grantees,  what  have 
you  to  say  ? — Those  four  cases  that  I have  given 
apply  to  yearly  tenancies  and  leaseholders.  Fee 
farm  grantees  are  excluded  from  all  improve- 
ments under  all  circumstances. 

803.  They  are  rented  on  all  improvements  ? — 
That  is  so  ; they  are  excluded  from  claiming  to  be 
exempted  from  rent  on  any  improvements. 

Mr.  Carson. 

804.  Is  this  under  the  Redemption  of  Rent 
Act? — Yes,  this  is  under  the  Redemption  of 
Rent  Act. 

805.  What  is  the  name  of  the  case  ? — Rieran 
v.  Mollan. 

Chairman. 

806.  That  is  to  say,  fee  farm  grantees  are 
rented  on  all  improvements  ? — They  are  rented 
on  all  improvements ; that  is  Rieran  v.  Mollan. 


Mr.  Cur  son. 

807.  How  did  that  come  about ; was  it  because 
it  did  not  come  within  the  definition  of  the  Act  of 
1870? — That  was  Mr.  Justice  Bewley’s  decision, 
that  as  they  could  not  have  applied  for  compen- 
sation on  quitting  their  holding  under  the  Act  of 
1870,  and  as  the  right  to  claim  exemption  from 
rent  is  the  same  as  the  right  to  claim  compensa- 
tion on  quitting  the  holding,  they  were  excluded. 

808.  Is  there  anything  by  reason  of  the  fact 
that  if  you  were  selling  under  the  Redemption 
of  Rent  Act,  you  would  have  to  take  into  account 
the  security  for  the  rent? — No. 

809.  Because  you  say  when  you  are  selling 
and  taking  into  account  the  security  for  the  rent 
the  more  buildings  and  improvements  there  are 
the  more  security  there  is  for  the  rent,  therefore 
in  selling  the  tenant  has  to  pay  higher,  the  more 
improvements  he  has  made  ? — That  is  so. 

Mr.  T.  W.  Russell. 

810.  Did  you  hear  the  case  of  Rieran  v. 
Mollan  ? — Yes. 

811.  You  decided  it? — I decided  it  in  the 
first  instance. 

Chairman. 

812.  You  decided  it,  but  were  you  reversed? 
— Yes,  I decided  it  on  the  principle  that  as  a 
fee  farm  grant  did  not  come  within  the  Act  of 
1870  at  all,  and  as  it  was  not  within  the  pur- 
view of  the  judges’  decision  in  Adams  v.  Dun- 
seath,  there  was  no  reason  why  the  law  in 
Adams  v.  Dunseath  should  be  applied  to  it ; 
and  I proceeded  to  decide  it  on  the  9th 
Sub-section  of  the  8tli  Section ; but  Mr. 
Justice  Bewley  overruled  my  decision,  and  held 
that,  as  it  did  not  come  within  the  Act  of 
1870,  it  was  excluded  from  any  claim  to  be 
exempted  from  rent  on  improvements. 

Mr.  T.  W.  Russell. 

813.  May  I ask  you  this  : you  heard  the  case 
yourself ; was  there  a large  claim  for  improve- 
ments there  ? — There  were  two  cases. 

814.  But  in  the  Rieran  case? — In  Rieran  v. 
Mollan  there  was  a fairly  substantial  claim. 

815.  What  would  you  say  was  the  amount  ? — I 
really  forget  now ; but  I think  it  came,  I should 
say,  to  10?.  a year  rent ; and  in  the  case  of 
Doherty  v.  Molloy,  which  was  heard  at  the  same 
time,  and  decided  in  the  same  judgment,  the 
claim  for  improvements  was  very  large. 

Mr.  Sexton. 

816.  Was  the  case  ever  taken  to  the  Court  of 
Appeal  ? — No. 

817.  Has  there  been  no  decision  of  the  Court 
of  Appeal  upon  it  ? — There  has  been  no  decision 
of  the  Court  of  Appeal  upon  it. 

818.  It  rests  on  Mr.  Justice  Bewley’s  deci- 
sion ?— Yes. 

819.  Was  he  sole  in  the  matter  as  judge? — He 
and  the  Chief  Commissioner,  Mr.  FitzGerald. 

820.  He  is  the  sole  judge  by  law  of  matters  of 
law,  is  he  not  ? — Oh,  no  ; Mr.  FitzGerald  may 
dissent. 

821.  Car. 
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Mr.  Kenny. 

821.  Can  you  tell  us  what  was  the  old  rent  on 
the  hearing  of  that  case  ? — In  Kieran  v.  Mollan  ? 

822.  Yes?— I have  got  the  report  here. 

Mr.  Carson. 

823.  Is  it  reported  ? — Yes. 

824.  In  the  “ Law  Times  ” ? — In  the  “ Law 
Times.”  It  is  reported  in  27  Irish  Law  Times 
Reports  (that  is  last  year’s),  page  129. 

Chairman. 

825.  Have  you  got  Mr.  Justice  Bewley’s  de- 
cision here? — Yes,  I have. 

826.  Can  you  put  it  in,  or  must  we  get  it 
from  the  Land  Commission?— This  paper  gives 
the  judgments  of  the  Court  at  considerable 
length  ; both  judgments  are  given  in  that  report. 

827.  Y our  judgment  also  ? — Y es. 

Mr.  Sexton. 

828.  Did  the  judge  rely  on  the  definition  of 
“improvements”  in  the  Act  of  1870,  and 
Section  57  of  the  Act  of  1881? — Well,  he  de- 
cided it  on  the  broad  ground  that  as  the  fee-farm 
grant  did  not  in  any  way  come  within  the  Act 
of  1870,  the  tenant  had  no  right  to  claim  exemp- 
tion from  rent  on  improvements. 

Mr.  T.  W.  Bussell. 

829.  In  other  words,  he  decided  that  the  ques- 
tion of  landlord  and  tenant  did  not  arise  on  any 
case  of  a fee-farm  grant  ? — Oh,  no  ; that  was  not 
the  case  of  Kieran  v.  Mollan. 

Chairman. 

830.  Now,  you  have  given  us  three  of  the  five 
points  which  you  said  were  dealt  with  in 
Adams  v.  Dunseath.  The  first  was  the  meaning 
of  the  word  “improvements”;  the  second  was 
the  meaning  of  the  words  “ predecessors  in  title,” 
and  the  third  was  whether  the  provision  of  Sec- 
tion 4 of  the  Act  of  1870  should  apply  to  im- 
provements claimed  on  a fair  rent.  Now  will 
you  go  to  No.  4 and  No.  5 ? — Yes. 

Mr.  Sexton. 

831.  Was  it  a unanimous  judgment  in  these 
three  cases? — No. 

Chairman. 

832.  In  the  third  was  it  the  case  ? — No. 

Mr.  Sexton. 

833.  Now  we  have  gone  back  to  Adams  v. 
Dunseath  ? — Yes. 

Chuirman. 

834.  It  was  not  a unanimous  decision  that  the 
provisions  of  the  4th  section  of  the  Act  of  1870 
should  apply  to  improvements? — No,  it  was 
dissented  from  by  Lord  Chancellor  Law  ; the 
other  six  judges  agreed. 

835.  Now,  will  you  go  on  to  the  fourth  point? 
— The  fourth  question  in  Adams  v.  Dunseath 
was  whether  the  enjoyment  of  improvements 
under  a lease  is  compensation,  and  that  was  held 
unanimously  in  the  negative. 

836.  Whether  the  enjoyment  of  improvements 
under  a lease  is  compensation? — Yes;  and  it 
was  decided  that  it  was  not  compensation. 

0.122. 


Mr.  T.  M.  Healy. 

837.  That  only  applies  to  leases,  as  I under- 
stand ? — That  is  so. 

838.  It  does  not  apply  to  a yearly  tenancy? — 
No. 

Mr.  Carson. 

839.  Did  they  actually  decide  that  as  an  actual 
proposition  ? — Yes. 

840.  Or  did  they  decide  it  per  se  ; they  said 
that  under  some  circumstances  it  might  be  so, 
did  not  they  ? — The  final  paragraph  of  the  4th 
section  of  the  Act  of  1870  does  provide  that  the 
Court  in  granting  compensation  lor  improvements 
shall  “ take  into  consideration  the  time  during 
which  such  tenant  may  have  enjoyed  the  advan- 
tages of  such  improvements,  also  the  rent  at 
which  such  holding  has  been  held.” 

Mr.  Sexton. 

841.  That  is  improvements  before  the  passing 
of  the  Act,  is  it  not  ? — Yes. 

Chairman. 

842.  Now,  what  is  the  fifth  point? — The  fifth 
point  was  the  specific  point  in  that  case,  as  to 
whether  improvements  made  before  a lease  were 
to  be  captured  by  the  lease  or  not,  that  is  to  say, 
whether  a house  built  before  the  making  of  the 
lease  was  to  be  held  the  property  of  the  landlord,  or 
whether  it  was  to  be  exempted  from  rent  as  part 
of  the  property  of  the  tenant. 

843.  Whether  the  lease  ousted  the  claim  for 
previous  improvements  ? — Quite  so. 

Mr.  Carbon. 

844.  By  reason  of  taking  a grant  of  the 
premises  from  the  landlord,  they  held,  did  they 
not,  by  a majority  of  one,  that  it  estopped  the 
tenant  in  that  particular  case  ? — Yes;  Lord  Jus- 
tice FitzGihbon’s  judgment  decided  the  matter ; 
he  decided  that  the  lease  did  capture  the  house. 

845.  For  the  landlord  ? — For  the  landlord. 

846.  But  did  not  he  decide  that  it  only 
captured  the  house,  if  the  house  happened  to  be 
mentioned  ? — He  did,  at  least,  practically. 

847.  He  had  the  casting  voice  ; and  it  depends 
upon  that  now  as  to  whether  the  house  is 
mentioned  or  not?  The  previous  decision  upon 
the  subject  decided  the  meaning  of  the  words 
“ predecessor  in  title  ; ” under  that  decision  with 
regard  to  “ predecessor  in  title,”  it  was  decided 
that  the  breaking  of  a lease  and  the  making  of  a 
new  lease  did  not  destroy  the  predecessorship  in 
title ; but  in  this  particular  case  Lord  Justice 
FitzGibbon  decided  that  the  other  view  should 
apply,  because,  he  said,  “We  must  look  to  see 
whether  the  new  lease  is  a terminus  from  which 
we  are  to  start  afresh.” 

Mr.  T.  M.  Healy. 

848.  He  practically  reversed  the  Court,  did 
he  not? — Well,  it  came  to  that.  The  three 
judges  who  supported  him  aud  carried  this 
decision  were  overruled  on  the  same  point  in  an 
earlier  part  of  the  case. 

e 2 849.  Did 
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Mr.  Carson. 


Chairman. 


849.  Did  he  put  it  solely  upon  the  ground  that 
it  made  a difference  when  the  particular  improve- 
ment, namely,  the  house,  was  mentioned  in  the 
lease ; or  did  he  say  that  if  the  house  had  not 
been  mentioned  in  the  lease,  he  would  have 
decided  the  other  way  ? — W ell,  that  can  be 
gathered  from  his  judgment ; that  seems,  to  be 
partly  the  ground. 

Mr.  T.  W.  Russell. 

850.  Then  this  Adams  v.  Dunseath  was  an 
Ulster  case,  was  it  not  ? — It  was. 

Mr.  Carson. 

851.  Have  any  of  the  Sub-Commissioners 
ever  been  able  to  carry  out  this  fifth  point  in  the 
way  it  was  settled  by  the  majority  ? — It  was  very 
important  in  this  way  that  until  the  decision  in 
the  case  of  Walsh  v.  Limex-ick,  which  I think 
was  a Cork  case  decided  about  1888,  that  ruling 
of  the  Court  of  Appeal  was  held  to  apply  practi- 
cally to  all  cases  where  a lease  was  made  after 
the  making  of  the  improvements. 

852.  That  is  not  the  decision  ? — No;  but  until 
Walsh  v.  Limerick,  when  Mr.  Justice  O’ Hagan 
and  the  Land  Commission  decided  that  that  was 
not  a true  view  of  the  law,  the  other  view 
obtained. 

Chairman. 

853.  What  was  decided  in  Walsh  v.  Limerick  ? 
— Walsh  v.  Limerick  decided  that  this  decision 
on  the  fifth  point  in  Adams  v.  Dunseath  was  not 
of  universal  application  to  all  cases  where  improve- 
ments were  made  before  a lease. 

Mr.  M‘  Car  tan. 

854.  Was  the  Ulster  custom  raised? — No. 

Mr.  T.  W.  Russell. 

855.  I was  just  going  to  ask  that  question  ; it 
was  an  Ulster  case  ; was  the  Ulsler  custom  ever 
mentioned  during  the  whole  of  Adams  v.  Dun- 
seath ? — Not  in  the  arguments;  but  Lord 
Chancellor  Law  specially  stated  that  the  decision 
they  were  laying  down  was  not  to  be  taken  to 
apply  to  Ulster  custom  cases. 

856.  Has  not  Adams  v.  Dunseath  applied 
universally  to  Ulster  custom  cases  ; have  you 
any  difficulty  in  applying  Adams  v.  Dunseath  in 
Ulster  ? — If  you  wish,  of  course,  I can  go  into 
it  now,  but  that  is  rather  a large  question. 

Mr.  Sexton.  * 

857.  Is  this  correct?  In  Walsh  v.  Limerick 
“ it  was  held  that  Adams  v.  Dunseath  has  not 
decided  that  the  taking  of  a lease  by  a tenant 
precludes  him,  in  fixing  a fair  rent,  from  being 
regarded  as  having  an  interest  in  the  buildings 
or  other  improvements  previously  made  by  him 
or  his  predecessors  in  title,  and  that  whether  or 
not  the  tenant  in  each  case  has  lost  his  right  to 
the  improvements  is  a question  of  fact  to  be 
determined  by  considering  the  circumstances  of 
each  particular  case”?— Yes;  that  was  that 
decision  ; of  course  that  referred  only  to  improve- 
ments made  before  a lease. 


858.  That  is  all  you  wish  to  say  at  the  present 
stage  upon  Adams  v.  Dunseath  and  its  bearing 
upon  the  question  of  improvements  ; will  you  now 
tell  us  something  about  the  presumption  as  to  the 
ownership  of  improvements,  turning  to  another 
point?  — In  cases  not  subject  to  the  Ulster  custom, 
the  5th  section  of  the  Act  of  1870  provides  that 
the  presumption  shall  be  in  favour  of  the  tenant. 

859.  That  is,  that  all  improvements  shall  be 
deemed  to  be  made  by  the  tenant  with  certain 
cases  excepted? — Yes,  but  those  exceptions  are 
very  numerous  and  very  wide.  The  first  of  those 
is,  that  the  presumption  shall  not  apply  where 
such  improvements  have  been  made  previous  to 
the  time  at  which  the  holding  in  reference  to 
which  the  claim  is  made  was  conveyed  on  an 
actual  sale  to  the  landlord ; that  is,  where  the 
landlord  purchases  the  estate,  that  bars  the  pre- 
sumption in  favour  of  the  tenant  as  regards  im- 
provements made  before  the  purchase. 

Mr.  T.  M.  Healy. 

860.  Even  under  the  Landed  Estates  Court, 
is  not  that  so? — Yes. 

861.  Does  it  not  amount  to  confiscation  of  all 
the  tenant’s  improvements,  and  is  it  not  so  even 
under  the  Landed  Estates  Court  ? — The  effect  of 
it  was  that  no  presumption  arose  in  favour  of  the 
tenant. 

Mr.  Carson. 

862.  What  is  this  case? — We  are  speaking  of 
presumption. 

863.  What  is  the  authority? — That  is  the  5th 
section  of  the  Act  of  1870 ; that  was  the  first 
limitation  on  the  rule  of  law  as  regards  presump- 
tion. The  words  “ actual  sale  ” put  into  that 
exception  were,  of  course,  meant  to  meet  the 
cases  of  marriage  settlements  and  other  such 
conveyances.  The  second  proviso  is  : “ Where 
the  tenant  making  the  claim  was  tenant  under  a 
lease  of  the  holding  in  reference  to  which  the 
claim  is  made.”  In  cases  of  leases  the  presump- 
tion did  not  apply  at  all  ; and,  in  the  third  case, 
the  presumption  did  not  apply  where  the  “im- 
provements were  made  20  years  or  upwards 
before  the  passing  of”  the  Act  of  1870. 

Chairman. 

864.  It  admitted  only  improvements  made  by 
yearly  tenants  within  20  years  ? — Within  the  20 
years,  so  that  in  the  case  of  old  improvements  (of 
which  there  was  no  history,  of  course),  there  was 
no  presumption  in  favour  of  the  tenant.  And, 
fourthly,  where  the  valuation  of  the  holding  was 
upwards  of  1001.  there  was  no  presumption  in 
favour  of  the  tenant ; fifthly,  where  the  court 
was  “ of  opinion  that  in  consequence  of  its  being 
proved  to  have  been  the  practice  on  the  holding 
or  the  estate  ” that  a landlord  made  the  improve- 
ments, there  also  the  presumption  was  barred  ; 
and  sixthly,  “ where  from  the  entire  circum- 
stances of  the  case  the  court”  was  of  opinion 
that  the  presumption  should  not  apply,  they  need 
not  apply  it. 

865.  Then  wherever  there  was  no  presumption 
the  case  was  against  the  tenant? — Yes;  where 
there  was  no  presumption  the  result  was  against 
the  tenant  because  he  claimed  to  be  exempted 
from  rent,  and  the  onus  of  proof  lay  upon  him. 

866.  That  is  not  true  of  Ulster  custom  cases, 

is 
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Chairman — continued. 

is  it,  the  presumption  there  is  the  other  way,  is  it 
not? — No;  in  Ulster  Custom  cases  the  presump- 
tion is  in  favour  of  the  tenant  in  all  cases. 

Mr.  Sextan. 

867.  What  is  the  meaning  of  that  last  sub- 
section ? Does  not  it  seem  to  mean  that  where 
improvements  have  been  proved  to  have  been 
made  by  the  landlord  they  are  not  presumed  to 
have  been  made  by  the  tenant? — Yes. 

Chairman. 

868.  Now  we  will  go  on  to  another  branch  of 
the  subject,  the  most  important,  perhaps,  of  all, 
the  exclusions  from  the  Land  Act.  Will  you 
state  your  views  upon  that  ? — I shall. 

Mr.  Sexton. 

869.  In  all  cases  where  there  was  no  presump- 
tion, the  tenant  being  usually  the  person  claiming 
the  exemption  from  rent,  the  absence  of  presump- 
tion laid  the  onus  of  proof  on  the  tenant? — Yes. 

Chairman. 

870.  Now  let  us  go  to  the  exclusions  from  the 
Land  Acts.  How  would  you  classify  those  exclu- 
sions in  a general  way? — Well,  dealing  with  the 
entire  classes  of  lettings  in  Ireland,  I would 
classify  them  under  four  heads  : First,  lettings 
where  no  tenancy  is  created ; secondly,  lettings 
to  future  tenants  ; thirdly,  lettings  to  present 
tenants,  in  certain  cases ; and  fourthly,  lettings 
which  are  excluded  from  the  Acts  by  agreement. 

871.  Now  take  the  first  case,  lettings  where 
no  tenancy  is  created ; what  sort  of  cases  arise 
under  that  head  ? — First,  agistment  lettings  and 
conacre  lettings. 

872.  You  must  explain  to  the  Committee, 
please,  what  an  “ agistment  letting  ” is  ? — An 
agistment  letting  merely  conveys  the  right  of 
grazing  the  land  ; the  possession  of  the  land  itself, 
that  is,  of  the  soil,  does  not  pass. 

873.  Is  it  by  the  year,  the  agistment  letting? 
— It  depends,  of  course  ; it  is  by  the  season,  as  a 
rule,  six  months  or  eleven  months. 

874.  The  conacre  letting  is  for  a single  crop  ? 
— The  conacre  letting  is  for  a single  crop. 
These  are,  properly  speaking,  not  tenancies ; the 
possession  of  the  land  does  not  pass.  Then  no 
tenancy  is  also  created  in  the  case  of  a fee-farm 
grant,  in  which  the  relationship  of  landlord  and 
tenant  does  not  subsist  in  law,  and  these  cases 
are  excluded  from  the  Land  Act  under  the 
decision  in  Kelly  v.  Hatley. 

875.  They  are  excluded  also  from  the 
Redemption  of  Rent  Act  ? — They  are  excluded 
from  the  Redemption  of  Rent  Act,  and  from 
having  a fair  rent  fixed. 

Mr.  W.  Kenny. 

876.  This  is  before  1860,  is  it  not  ? — Some 
fee-farm  grants  before  1860  had  the  relationship 
of  landland  and  tenant. 

877.  That  is  where  they  are  old  renewable 
leaseholds  which  have  been  converted  ?— Con- 
verted under  the  Renewable  Leasehold  Conver- 
sion Act.  It  has  been  held  also  that  there  is  no 
tenancy  created  where  a sub-letting  has  been 
made  by  a tenant  who  had  not  power  to  sub- 
let. 

0.122. 


Chairman. 

878.  In  that  case  the  sub-letting  is  void  ? — In 
that  case  the  sub-letting  is  void  and  no  tenancy 
is  created.  That  is  under  the  provisions  of  the 
18th  section  of  the  Act  of  1860,  which  provided 
that  where  a lease  contains  a clause  prohibiting 
sub-letting,  any  tenancy  created  in  contravention 
of  that  clause  should  be  void. 

Mr.  Carson. 

879.  I suppose  a lease  which  contains  a clause 
against  assignment  would  be  the  same,  would  it 
not  ? — That  has  been  partially  cured  by  a short 
Act  passed  in  1888 ; Mr.  Russell's  Act. 

880.  It  is  only  cured  where  the  landlord  has, 
in  point  of  fact,  assented  ? — Where  he  has  taken 
rent. 

Chairman. 

881.  Then  will  you  go  on  with  your  state- 
ment ? — Also  the  purchaser  of  a tenancy  where 
the  conditions  prescribed  by  the  1st  section  of 
the  Act  of  1881  have  not  been  complied  with,  is 
held  to  be  excluded  from  the  fair  rent  pro- 
visions. 

882.  Which  of  the  conditions  in  the  1st  sec- 
tion ? — The  1st  section,  which  is  the  section 
dealing  with  sales  by  tenants,  of  their  interest  in 
the  holding,  lays  down  certain  rules  which  must 
be  earned  out  by  the  tenant. 

Mr.  T.  M.  Healy. 

883.  But  that  would  not  be  so  unless  the  land- 
lord moved  to  declare  the  sale  void,  would  it? — 
It  has  not  been  actually  decided,  but  it  is  doubt- 
ful whether  the  landlord  moved  or  not,  if  the 
tenant  did  not  comply  with  the  provisions  he 
might  be  excluded  from  having  a fair  rent  fixed. 
That  is  a matter,  as  I say,  that  is  open  to  decision, 
but  it  has  not  been  decided,  it  is  a moot  point. 

884.  Has  anyone  thrown  out  that  doubt  at  all? 
Yes,  it  has  been  thrown  out.  Mr.  Cherry  quotes 
the  case  of  Shine  v.  Dillon,  in  which  the  ques- 
tion was  discussed,  and  the  doubt  has  arisen. 

885.  That  would  apply  to  a devolution  on 
marriage,  or  country  people  giving  over  their 
farm  and  not  going  into  court ; the  tenancy 
would  be  doubtful,  would  it  not  ?— That  is  so. 

Mr.  Sexton. 

886.  In  a case  coming  before  you  where  a 
person  has  bought  a tenancy  and  claims  to  have 
a fair  rent  fixed,  you  may  inquire,  may  you  not, 
whether  he  has  complied  with  the  conditions  of 
Section  1 of  the  Act  on  purchasing  the  tenancy5 
— That  is  if  the  landlord  raises  the  point : “This 
man  is  not  a tenant ; he  has  not  carried  out  the- 
requirements  of  Section  1 in  purchasing,  and  I. 
do  not  acknowledge  him  as  tenant ; I still  hold, 
that  the  man  from  whom  he  purchased  the  right 
is  the  tenant.” 

887.  Would  that  hold  him,  even  though  the 
landlord  was  another  person  than  the  person- 
under  whom  the  purchase  had  occurred,  even, 
though  the  former  landlord  had  allowed  the  man. 
to  go  in  as  tenant  ?— If  the  landlord  has  accepted 
rent  from  the  new  purchaser,  in  that  case 
probably  he  would  be  estopped  from  raising  the 
point. 

E 3 888.  Did 
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Mr.  Carson. 

888i  Did  you  ever  know  a case  where  a tenant 
was  excluded  for  that  reason  ? — No,  I never  had 
such  a case  myself. 

Chairman. 

889.  The  second  class  of  exclusions  affects 
future  tenancies?— Yes,  future  tenancies.  A 
future  tenancy  is  a tenancy  beginning  after  the 
passing  of  the  Act  of  1881. 

890.  Except  in  cases  of  tenancies  created 
before  1883?— Except  in  cases  of  tenancies 
created  before  1883,  where  a tenancy  substituted 
on  the  passing  of  the  Act  of  1881. 

891.  How  may  the  present  tenancy  be 
-determined  ? — A present  tenancy  may  be  deter- 
mined by  the  termination  of  the  estate  of  the 
landlord  who  created  the  tenancy,  where  such 
landlord  has  no  power  to  create  a tenancy  in  the 
land,  or  has  no  power  to  bind  remaindermen. 

892.  Just  illustrate  the  first  case,  will  you, 
where  the  landlord  is  gone,  but  has  no  power  to 
create  a tenancy  in  the  land? — I will  give  you 
an  example. 

Mr.  T.  W.  Russell. 

893.  Is  that  the  case  for  a limited  owner  ? — 
That  is  the  case  of  a limited  owner  ; a tenant  for 
life. 

Mr.  T.  M.  Healy. 

894.  Or  where  there  is  a mortgage  ? — Or  where 
there  is  a mortgage. 

Chair  man. 

895.  Do  you  say  that  that  is, so  where  there  is 
a mortgage  ? — 'Yes. 

Mr.  Cur  son. 

896.  Where  there  was  a mortgage  it  would 
depend  on  whether  the  mortgagee  had  in  any 
way  assented  by  getting  profits  or  anything  of 
that  kind,  would  it  not  ? — Y es. 

Mr.  T.  W.  Russell. 

897.  Take  the  case  of  a limited  owner  ? — In  the 
case  of  a limited  owner  where  the  limited  owner’s 
-estate  comes  to  an  end  after  the  1st  January 
1883,  all  tenancies  created  by  such  limited  owner 
come  to  an  end  at  the  same  time,  and  if  the  new 
successor,  that  is,  if  the  remainderman  or  the 
next  tenant  for  life,  receives  rent  from  those 
tenants,  they  become  future  tenants,  and,  of 
course,  as  such,  they  are  excluded  from  the 
Land  Acts. 

898.  Now,  let  us  be  sure  about  this.  Do  you 
think  there  are  many  such  limited  owners  in 
Ireland?— Well,  of  course,  a very  large  number 
of  Irish  estates  are  in  settlement,  and  are  in  the 
possession  of  tenants  for  life,  and  in  such  cases 
where  they  have  either  created  a new  tenancy 
or  so  altered  the  old  one  as  to  make  it  a new 
tenancy,  that  tenancy  would  be  excluded  on  the 
death  of  the  tenant  for  life. 

899.  Let  me  put  it  in  this  way  ; I take  a 
limited  owner;  he  has  created  a dozen  tenants  ; he 
dies ; the  remainderman  comes  into  possession; 
am  I to  understand  that  the  death  of  that  limited 
owner  abolishes  the  tenancies  that  have  been 
created,  and  that  all  the  tenants  are  future  tenants 
incapable  of  getting  a fair  rent  fixed  under  the 


Mr.  T.  W.  Russeil — continued. 

Act  ? — Broadly,  that  would  be  the  result  of  the 
decision  in  the  cases  of  Sparrow  v.  Hepenstall, 
and  Peyton  v.  Gilmartin. 

Mr.  Carson. 

900.  It  would  not  be  so  unless  the  tenancies 
were  created  during  the  life  of  the  tenant  for 
life,  would  it?— I understood  Mr.  Russell  to  say 
that. 

901.  That  number  might  be  very  few,  might 
it  not.  It.  would  not  affect  any  tenancies  that 
had  been  existing  there  at  the  time  the  tenant 
for  life  came  into  possession,  would  it? — No,  it 
would  not  affect  any  tenancy  that  was  created  by 
the  settlor  of  the  estate. 

Mr.  T.  M.  Healy. 

902.  That  is  the  original  tenant,  you  mean  ? — 
That  is  the  original  tenant  or  owner  in  fee. 

Mr.  T.  W.  Russell. 

903.  There  has  been  a decision  which  has 
made  it  the  rule  of  law,  at  all  events  in  certain 
cases?— In  the  case  of  Peyton  v.  Gilmartin  the 
Queen’s  Bench  have  decided  it. 

Mr.  Sexton. 

904.  I am  not  sure  that  we  understand  this 
yet.  Do  you  mean  that  when  a limited  owner 
dies,  when  tenants  created  by  him  during  the 
tenure  of  the  limited  owner,  have  applied  to  the 
Court  and  had  a fair  rent  fixed,  the  death  of  the 
limited  owner  has  placed  them  in  the  position  of 
future  tenants? — That  has  been  held  in  Peyton  v. 
Gilmartin. 

905.  That  makes  these  all  future  tenants  ? — 
That  is  so. 

Chairman. 

906.  There  is  no  doubt  of  that,  is  there  ? — No. 

Mr.  Sexton. 

907.  Can  the  remainderman  who  comes  in, 
raise  the  rent  at  his  pleasure  and  evict  the  tenant 
at  his  pleasure  ? — The  tenants  are  future  tenants, 
and  they  are  liable  to  all  the  incidents  of  a future 
tenancy. 

908.  Before  the  passing  of  the  Act  of  1881  ? — 
Of  course  if  the  remainderman  had  come  into 
occupation  or  possession  before  the  Act  of  1881 
that  would  alter  the  position. 

909.  I am  speaking  about  now  ? — Yes,  that 
is  so. 

910.  The  rent  may  be  raised  and  the  man 
evicted? — Except  so  far  as  the  conditions  of  the 
future  tenancy  would  apply  to  prevent  it. 

Chairman. 

911.  Where  the  title  of  the  lessor  comes  to  an 
end  with  the  lease,  no  tenancy  is  created  on  its 
expiration  by  virtue  of  the  Act  of  1881,  is  it  ? — 
That  applies  to  leasehold  cases.  The  leading 
case  upon  that  is  the  case  of  Massy  v.  Norse. 

912.  That  is  the  case  of  Massy  v.  Norse  which 
Mr.  Fitzgerald  told  us  of  on  Tuesday  last  ? — 
Quite  so. 

Mr.  Carson. 

913.  Are  there  many  of  those  cases  in  your 
experience  where  this  point  as  regards  the  limited 
owner  arises  ? — I would  not  say  that  very  many 

have 
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Mr.  Carson — continued. 

have  been  raised  at  present,  but  last  week  I dis- 
missed two  myself  in  Cavan  on  that  point. 

914.  When  did  this  point  begin  to  be  raised  ? — 
It  is  only  a recent  point ; it  has  only  arisen 
within  the  last  four  or  five  years. 

915.  A vast  number  of  limited  owners  now  get 
a rent  fixed  ? — Massy  «.  Norse  was  an  early  case. 
The  case  of  Peyton  v.  Gilmartin  is  the  later  case. 
Both  of  them  apply. 

Mr.  T.  M.  Healy. 

916.  In  the  action  of  Parliament  was  not  the 
15th  section  of  the  Act  of  1881  clearly  intended 
to  cover  the  point  ? — The  15th  section  has  been 
held  to  apply  to  a different  class  of  case  now. 

917.  Look  at  the  15th  section  and  you  will  see 
that  the  intention  of  Parliament  was  to  have 
covered  that  point  ; but  it  appears  it  did  not. 
“ If  in  the  case  of  any  holding  the  estate  of  the 
immediate  landlord  for  the  time  being  is  deter- 
mined during  the  continuance  of  any  tenancy 
from  year  to  year,  whether  subject  or  not  subject 
to  statutory  conditions,  the  next  superior  land- 
lord for  the  time  being  shall,  for  the  purposes  of 
this  Act,  during  the  continuance  of  such  tenancy, 
stand  in  the  relation  of  immediate  landlord  to  the 
tenant  of  the  tenancy,  and  have  the  rights  and 
be  subject  to  the  obligations  of  an  immediate 
landlord.”  Is  it  not  clear  that  Parliament  in- 
tended to  cover  the  point,  and  is  it  not  equally 
clear  that  the  section  has  been  held  not  to  cover 
it  ? — That  may  be  so. 

Mr.  W.  Kenny. 

918.  Do  you  remember  in  Peyton  v.  Gilmartin 

whether  it  was  the  landlord  or  the  tenant  who 
insisted  that  the  tenancy  had  come  to  an  end. 
My  recollection  is  that  it  was  the  tenant  who 
insisted  on  it? — No.  I know  Mr.  Justice 

Holmes  lays  down  the  view  that  it  would  govern 
the  case  of  where  a statutory  tenancy  was  created  ; 
a statutory  tenancy  which  was  in  existence, 
and  created  as  against  a life  tenant. 

919.  My  recollection  of  Peyton  v.  Gilmartin 
was  that  the  remainderman  was  seeking  to  bind 
a tenant  by  the  rent  which  he  had  agreed  to  pay 
to  the  previous  tenant  for  life  ? — I do  not  re- 
member the  facts  of  the  case  sufficiently  well  to 
answer  that. 

Mr.  Sexton. 

920.  Is  there  anything  in  the  law  to  secure 
the  tenant  in  this  case? — They  are  “future 
tenants.” 

Chairman. 

921.  In  a case  of  this  kind  the  tenant  cannot 
have  a fair  rent  fixed  during  the  currency  of  the 
lease  against  the  lessor  ? — No.  In  the  case  of  an 
application  under  the  1st  section  of  the  Act  of 
1 887  to  fix  a fair  rent  in  the  case  of  the  lease- 
holder where  that  lease  would  expire  with  the 
estate  of  the  tenant  for  life  the  tenant  is  now 
debarred. 

Mr.  Carson. 

922.  What  is  that  decision  ? — That  is  the  case 
of  Moylan  v.  Finch. 

923.  I think  the  distinction  was  that  if  it  must 
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Mr.  Carson — continued. 

be  recited  on  the  face  of  the  lease  that  he  was 
only  a tenant  for  life — the  landlord  ; is  not  that 
the  decision? — No,  that  is  not  necessary.  Moylan 
v.  Finch  was  a case  I decided  myself  in  the  first 
instance,  and  that  was  a lease  for  the  life  of  the 
landlord,  who  was  the  tenant  for  life. 

924.  Yes,  but  that  is  the  very  point.  Do  not 
you  see  that  in  that  case  there  was  an  expression 
on  the  face  of  the  lease  that  he  was  only  tenant 
for  life  ? — You  will  find  in  the  judgment  that 
that  is  not  the  ground.  The  ground  is  that  the 
words  of  the  first  section  of  the  Act  of  1887  are 
that  where  the  lessee  at  the  expiration  of  his 
lease  could  apply  ; and  it  was  held  that  he  could 
not  apply  on  the  expiration  of  his  lease  when  the 
estate  came  to  an  end.  I can  give  you  the  report. 
I have  it  here. 

Mr.  W.  Kenny. 

925.  These  cases,  as  I understand,  depend  upon 
the  general  principle  of  law ; that  a-  tenant  for 
life,  unless  acting  under  a power  in  a settlement, 
cannot  bind  the  remainderman  ? — Quite  so. 

Chairman. 

926.  Now  we  will  leave  that  point  and  go  to- 
another  exclusion? — Well,  where  the  middle- 
man is  ejected  for  non-payment  of  rent  all 
sub-interests  in  the  holdings  under  him  are 
destroyed. 

927.  Where  the  middleman  is  ejected  for  non- 
payment of  rent  ? — Yes;  of  course,  if  the  sub- 
tenant signs  an  agreement  to  hold  under  the 
head  landlord  he  becomes  a tenant  of  that  head 
landlord ; but  if  that  attornment  is  since  the 
1st  day  of  January  1883  he  becomes  a future 
tenant. 

928.  He  is  a future  tenant  and  not  a present 
tenant? — He  is  a future  tenant  and  not  a present 
tenant. 

Mr.  Sexton. 

929.  But  again  the  statutory  term  is  annulled  ? 
— Yes,  it  is  destroyed. 

930.  And  he  has  no  remedy? — None;  the- 
whole  tenancy  is  gone. 

Chairman. 

931.  Now,  about  tenancies  created  by  a mort- 
gagor after  the  date  of  the  mortgage  ?—  Tenan- 
cies created  by  a mortgagor  after  the  date  of  the 
mortgage  are  not  binding  on  the  mortgagee. 
That  was  decided  in  the  case  of  “ Clarke  v.  Hall ; 
and  it  was  even  held  by  Mr.  Justice  Munro,  I 
think,  on  O’Rourke’s  Estate  and  in  Clarke  v. 
Nixon,  that  mere  acquiescence  on  the  part  of  the 
mortgagee  in  the  creation  of  the  tenancies  by 
the  mortgagor  does  not  render  them  binding  on 
the  mortgagee. 

Mr.  Sexton. 

932.  How  is  that  worked  out? — The  result 
would  be,  of  course,  that  where  the  tenancies 
were  created  by  the  mortgagor,  as  in  the  previous 
case,  where  they  were  created  by  the  tenant  for 
life,  his  action  would  not  bind  the  succeeding 
owner;  so,  when  the  mortgagee  comes  into 
possession  he  is  not  obliged  to  acknowledge  the 
tenancies  created  by  the  mortgagor. 

e 4 ' 933.  The 
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Mr.  T.  M.  Healy. 

933.  The  mortgagor  could  raise  the  point.  Is 
not  that  decided  in  the  case  of  Graham  v.  Pym  ? 
— It  is  decided ; in  the  case  of  Graham  v.  Pym, 

I believe  the  question  was  decided. 

934.  Who  decided  it? — The  chief  Land  Com- 
mission. 

Mr.  Sexton. 

935.  If  the  mortgagee  comes  in,  the  present 
tenants,  at  his  pleasure,  become  future  tenants  ? 
— Yes. 

Chairman. 

936.  Now,  I wish  you  would  tell  us  whether 
there  was  any  exclusion  under  the  head  that  you 
are  now  upon,  which  opened  the  door  for  con- 
tracting out  of  the  Act  of  1881.  I ask  you  now 
if  there  are  any  exceptions  which  open  the  door 
to  contracting  out  ? — It  has  been  held  in  the 
most  recent  case,  decided  last  February  by  the 
Court  of  Appeal,  Conroy  v.  Marquis  of  Drog- 
heda, and  which  I think  is  not  yet  reported,  that 
where  the  tenant  of  a present  tenancy  enters 
into  a lease  or  contract,  it  is  binding,  to  exclude 
him  from  the  provisions  of  the  Act  of  1881  ; he 
he  becomes  a future  tenant. 

937.  That  is  to  say,  he  may  enter  into  a con- 
tract which  will  be  a surrender  of  his  position  as 
a present  tenant  ? — Quite  so. 

Mr.  T.  M.  Healy. 

938.  But  that  is  a reversal  of  a previous 
decision,  is  it  not,  practically  ? — It  is;  it  over- 
rules the  Chief  Baron’s  decision  in  M'Donnell  v. 
Blake. 

939.  That  is  one  of  the  most  far-reaching 
decisions  ever  given,  I suppose,  under  the  Land 
Act,  is  it  not  ? — Possibly. 

Mr.  Carson. 

940.  Can  it  apply  to  any  tenancy  under  150/- 
a year? — Oh,  yes,  it  does. 

Chairman. 

941.  Will  you  make  quite  clear  to  us  what  the 
effect  of  that  decision  in  Conroy  v.  Drogheda  is  ? 

It  is  a case  where  a lease  was  made  in  a 

present  tenancy,  and  the  lease  was  held  by  the 
Court  of  Appeal  to  be  the  creation  of  a new 
tenancy,  which  new  tenancy,  of  course,  being 
made  since  1883,  is  a future  tenancy. 

Mr.  T.  M.  Healy. 

942.  In  other  words  it  decided  that  a present 
tenant  can  contract  himself  out  of  the  Act,  in 
spite  of  the  Act  which  says  he  cannot ; is  not  that 
so  ? — It  looks  like  it. 

Mr.  Macartney. 

943.  Is  the  claim  in  that  case  made  on  a 
judicial  form?— No  ; it  is  an  ordinary  lease  made 
between  landlord  and  tenant. 

944.  For  how  many  years  ? — I am  not  sure, 
but  I think  it  was  a 31  years’  lease. 

Mr.  T.  M.  Healy. 

945.  Was  there  any  appeal?— No. 

Chairman. 

946.  That  is,  of  course,  a most  important 
decision,  and  may  have  very  serious  ulterior  con- 
sequences ? — It  may. 


Mr.  Carson. 

947.  You  say  that  is  irrespective  of  the  value? 
— That  is  irrespective  of  the  value  of  the  holding. 

948.  And  irrespective  of  consideration  ? — And 
irrespective  of  consideration. 

Mr.  T.  I V.  Russell. 

949.  What  I am  afraid  of  is  that  when  you  are 
talking  about  present  and  future  tenants  all  the 
members  of  the  Committee  will  not  be  able  to 
carry  in  their  minds  the  distinction  between 
these  different  classes? — I shall  be  happy  to 
explain. 

Mr.  Sexton. 

950.  Your  point  on  Conroy  v.  Drogheda  was 
this,  I think,  that  a person  who  was  entitled  to 
have  a fair  rent  fixed  instead  of  that,  became  a 
party  to  a lease,  and  having  become  a party  to  a 
lease,  lost  his  right,  and  became  a future  tenant? 
— That  is  putting  it  broadly,  but  as  I have  not 
the  actual  reported  decision,  I would  not  like  to 
bind  myself  to  the  actual  wording  ot  it. 

951.  That  was  the  effect  of  it  upon  him,  was  it 
not  ? — In  his  case  it  was  the  effect. 

Mr.  T.  M.  Healy. 

952.  I suppose  you  got  it  from  one  of  the  gen- 
tlemen who  reported  the  case  ? — I read  a note  of 
the  judgment. 

Chairman. 

953.  We  want  to  make  that  clear  to  the  lay- 
men on  the  Committee ; the  effect  of  that  judg- 
ment is,  is  it  not,  that  a tenant  of  a present 
tenancy  may  enter  into  a lease  or  contract  which 
will  be  held  to  be  a surrender  of  his  present 
tenancy,  and  the  creation  of  a new  tenancy 
which  will  be  a “ future  ” tenancy  ? — Yes. 

954.  That  is  the  long  and  the  short  of  it  ? — 
Yes;  and,  practically,  the  same  decision  was 
previously  given  by  the  Court  of  Appeal  in 
Torrens  v.  Cooke. 

Mr.  T.  M.  Healy. 

955.  Will  you  give  us  the  name  of  the  case 
which  it  is  supposed  Conroy  v.  Drogheda  re- 
versed ? — M'Donnell  v.  Blake  is  one ; it  also 
reversed  Jackson  v.  Hagan,  which  had  been  the 
two  cases  that  governed  the  question. 

956.  Are  these  reported  cases? — They  are. 

Mr.  Carson. 

957.  Was  the  holding  there  identically  the 
same  holding  ? — It  was  not  the  same  holding. 

958.  In  Conroy  v.  Drogheda  ? — Yes. 

959.  And  it  was  not  a judicial  lease  under  the 
10th  Section  ? — No.  Of  course  it  would  be  well 
to  get  the  report  of  that  decision  ; a number  of 
considerations  may  appear  which  might  throw 
light  upon  it. 

Mr.  Sexton. 

960.  W as  not  the  covenant  in  the  lease  to  pay 
a certain  rent  per  annum  ? — In  this  case. 

961.  Yes? — Oh,  yes. 

Mr.  Carson. 

962.  I would  like  to  see  that,  and  I think  we 
ought  to  have  a copy  of  that  furnished  to  us  ?— 
Yes,  that  is  very  important. 

963.  In 
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Mr.  Bailey. 
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Mr.  Leese. 

963.  In  your  proof  the  next  thing  is  the  exclu- 
sion of  future  tenancies  ; where  legal  representa- 
tion has  not  been  taken  out  to  a tenant  deceased, 
his  successor  may  be  held  to  be  a future  tenant ; 
is  that  so  ? — Yes. 

964.  That  is  a question  in  which  the  law  at 
present  is  in  rather  a doubtful  state,  is  it  not  ? — 
The  point  was  raised  in  the  Court  of  Exchequer 
in  the  case  of  Fox  v.  Langan. 

Mr.  Carson. 

965.  I was  in  that  case,  I know  it;  it  did  not 
succeed  ? — No,  but  the  judgment  of  the  Chief 
Baron  and  of  Mr.  Justice  Andrews  decided  it  at 
the  time. 

966.  The  judgment  of  the  Chief  Baron  and  of 
Mr.  Justice  Andrews  was  overruled,  and  em- 
phatically overruled,  was  it  not? — By  one 
judge. 

967.  At  the  trial  at  Nisi  Prius  ? — Yes. 

Mr.  T.  M.  Healy. 

968.  That  was  a question  of  mixed  law  and 
fact,  was  it  not? — Yes  ; in  that  case  the  decision 
of  Mr.  Justice  O’Brien  at  Nisi  Prius  was  really 
based  on  different  facts  which  appeared  in  the 
hearing  of  the  case  ; he  dissented  on  the  law, 
and  so  did  Mr.  Justice  Murphy.  Of  course,  the 
way  the  matter  stands  now  is  that  you  have  two 
judges  against  two  on  that  point. 

Mr.  Carson. 

969.  But  that  has  never  been  carried  out  in 
practice,  has  it  ?— No. 

Mr.  T.  iV.  Russell. 

970.  That  is  not  settled  practice? — No;  the 
practice  is  the  other  way. 

971.  Then  we  need  not  trouble  about  that, 
need  we  ? — No. 

Mr.  T.  M.  Healy. 

972.  In  the  County  of  Mayo  were  not 
thousands  of  tenants  excluded  on  that  point  by 
some  of  the  Sub- Commissions  of  that  day? — It 
was  held  for  a long  time  that  there  was  no  power 
to  give  those  limited  administrations  where  the 
tenant  had  died,  and  the  application  was  made 
by  his  successor  who  had  not  taken  out  adminis- 
tration in  the  ordinary  way. 

973.  Are  you  not  aware  from  the  practice  of 
the  Sub- Commissions  in  counties  like  County 
Mayo,  where  ignorant  tenants  came  up  and  had 
not  taken  out  administration,  the  Sub-Commis- 
sion refused  them? — It  was  undoubtedly  the 
fact. 

Mr.  Carson. 

974.  That  may  have  been  so  in  certain  cases 
at  the  commencement,  but  was  not  that  specifi- 
cally overruled  ? — Yes. 

975.  And  did  not  Mr.  Justice  O’Brien  refuse 
to  follow  it  in  Langan’s  case  ? — He  did ; the 
doubt  was  raised  by  the  Chief  Baron’s  and 
Mr.  Justice  Andrew’s  decision. 

976.  But  it  was  never  followed,  was  it  ? — No. 

0.122. 


Mr.  Leese. 

977.  Did  you  say  that  Fox  v.  Langan  was  the 
authority  for  that? — That  is  the  case  in  which 
the  question  of  law  was  discussed. 

978.  Then  it  was  held,  I think  you  have  told 
us,  by  the  Exchequer  Division  (Murphy  dis- 
senting) that  a tenant  in  order  to  have  a fair 
rent  fixed  must  be  a person  not  merely  in 
occupancy,  but  must  also  be  entitled  under  some 
contract  of  tenancy,  and  must  be  in  direct  privity 
with  the  landlord? — Yes,  but  we  have  never 
followed  that  in  practice. 

Mr.  Sexton. 

979.  Are  you  still  on  the  point  of  exclusion  of 
present  tenancies  ? — Yes. 

Mr.  Leese. 

980.  Exclusion  No.  3 is  certain  classes  of 
present  tenants  excluded  ? — Yes. 

981.  What  do  you  say  about  that? — As  the 
Committee  understand,  a present  tenancy  means 
a tenancy  subsisting  at  the  passing  of  the  Act 
of  1881,  or  where  it  was  created  before 
1st  January  1883,  in  a holding  where  the  tenancy 
subsisted  in  1881.  The  58th  section  of  the  Act 
of  1881  lays  down  a series  of  exclusions,  in  a 
number  of  cases.  The  58th  section  (page  323 
in  Cherry’s  book),  refers  to  holdings  which  are 
present  tenancies,  or  may  be  present  tenancies ; 
they  may  be  excluded  in  the  case  of  any  holding 
which  is  not  agricultural  or  pastoral  in  its  cha- 
racter, or  which  is  partly  agricultural  and  partly 
pastoral. 

982.  It  includes  something  more,  does  it  not — 
residential  holdings  ? — Residential  holdings,  mill 
holdings,  and  holdings  part  of  which  are  non- 
agricultural  would  be  brought  within  that,  such 
as  the  case  of  Wall  v.  Eyre,  where  the  tolls  on  a 
fair  were!  dealt  with. 

Mr.  Carson. 

983.  Would  it  not  be  better  to  take  the  first 
one,  where  the  holding  is  not  agricultural  or 
pastoral  in  its  character,  or  partly  agricultural 
and  partly  pastoral ; are  there  any  extensions  of 
that  ? — In  the  first  place,  the  principle  of  the  case 
of  Leonard  v.  St.  Leger  Barry  has  been  intro- 
duced very  largely  into  that  class  of  cases  ; that 
is,  where  a portion  of  the  holding  is  non-agricul- 
tural  the  entire  holding  is  excluded.  That,  of 
course,  is  laid  down  in  Boyle  v.  Foster  and  that 
class  of  cases. 

Mi-.  Leese. 

984.  That  was  a mill  ? — It  has  been  also  held 
in  the  case  of  Crookshank  v.  Law  that  a taking 
of  three  acres  of  agricultural  land  by  a man  who 
wanted  to  add  that  on  to  his  residence  would  be 
outside  the  Act. 

985.  There  seems  to  be  a new  decision  on  the 
demesne  lands? — Demesne  lands  are  excluded. 
The  main  questions  that  arise  with  regard  to 
these  is  the  question,  perhaps,  of  undemesning, 
or  what  constitutes  undemesning. 

Mr.  T.  W.  Russell. 

986.  Is  not  there  a famous  case  of  Lord 
Antrim’s  on  that?— Yes;  the  first  case  on  it  is 
Hill  v.  Antrim,  which  defines  demesne  lands  in  a 
very  much  more  limited  way. 

1'  987.  Let 
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Mr.  T.  W.  llilssell- — continued. 

987.  Let  vis  have  the  decision  on  Lord 
Antrim’s  case.  What  was -the  effect  of  it? 
— Lord  .Fitzgerald  in  that  case  defined  demesne 
lands  as  “ Jands  within  the  ambit  of  the 
demesne  reserved  with  the  mansion  house,  and 
used  for  purposes  of  pleasure  or  for  pasture,  or 
Sometimes  let  to  dairymen,  or  during  the  minority 
of  the  owner.”  That  was  Judge  Fitzgerald’s 
definition  at  that  time,  but  that  has  since  been 
overruled  in  the  Case  of  Griffin  v.  Taylor. 

Mr.  T.  M.  Healy. 

988.  It  was  upon  that  state  of  the  law  that  the 
Act  of  1881  was  passed,  was  it  not? — That  was 
the  law  when  the  Act  of  1881  was  passed. 

Mr;  Leese. 

989.  This  is  the  case  of  Hill  v.  Antrim  ? — That 
was  the  case  of  ■ Lord  Fitzgerald’s ; then  Griffin 
tv  Taylor  overruled  that. 

990.  Then  came  Spencer  v.  T'edcastle,  did  it 
hot? — Spencer  v.  Tedcastle.is  the  last  case  on 
the  question  of  undemesning. 

Mr.  Car  non. 

991.  That  was  a case  where  there  was  a lease 
of  999  years,  is  it  not,?— Yes;  the  courts  held 
that  a fee-farm  grant  did  not  undemesne. 

Mr.  Sexton. 

992.  Has  it  been  held  in  the  case  of  a 999 
years’  that  the  land  continued  to  be  demesne  land 
all  the  time  ? — Yes,  that  would  be  the  effect. 

Mr.  Carson. 

993.  That  is,  if  let  as  demesne  land? — Yes, 
quite  so. 

Mr.  Leese. 

994.  Has  that  land  formed  part  of  home  farms? 
— They  are  excluded  specifically. 

Mr.  T.  W.  Russell. 

995.  Mr.  Fitzgerald  said  there  were  not  many 
such;  is  that  so?— Well,  I would  say  not. 

Mr.  Carson. 

996.  Will  you  tell  us  what  a home  farm  is  ?— 
A home  farm  is  considered  to  be  a farm  which  is 
used  in  connection  with  the  landlord’s  residence, 
ana  not  merely  for  the  purposes  of  profit ; that  is, 
it  is  used  for  the  convenience  of  the  landlord’s 
residence,  and  not  merely  for  profit.  Hamilton 
v.  Sharpe  is  the  leading  case. 

Mr.  Sexion. 

997.  That  is  when  the  landlord  has  it  himself, 
is  it  not? — Yes  ; if  the  landlord  has  a residence 
and  be  requires  another  farm,  which  lies  some- 
where near,  for  his  convenience  he  may  take  up 
such  farm,  and  it  is  called  a home  farm  ; the 
tenant  is  excluded. 

Mrf  T.  W.  Russell. 

998.  Take  another. : Suppose  a landlord 

leaves  his  home  farm  and  lets  it  to  another 
gentleman  who  comes  into  possesion  of  house  and 
farm  both;  how  does  it  affect  the  incoming 
tenant  ?— Of  course,,  it  depends,  on  whoever  then 
raises  the  point  as  to  whether  it  is  a home  farm, 
and  -whether  he  can  satisfy  the  Court  that  it  is  a 
home  farm. 


Mr.  Carson. 

999;  It  is  a question  then  of  fact  as  to  the 
particular  land  ? — Quite  so. 

Mr.  Sexton. 

1000.  There  appears  to  be  something  more 
than  a question  of  fact  there  because  the  land- 
lord, whilst  he  had  the  farm  himself,  used  it  for  the 
convenience  of  his  residence  ; then  when  he  lets 
it,  the  tenant  is  excluded  from  the  fair  rent  pro- 
visions on  the  assumption  that  the  landlord  may 
at  some  time  or  other  want  it  back  again  ; is  that 
it  ? — Yes;  if  the  landlord  can  satisfy  the  Court 
that  it  is  a home  farm,  and  that  it  is  used  by  him 
as  a home  farm,  that  is  sufficient. 

1001.  And  that  the  fair  rent  should  not  be 
fixed  because  he  might  want  to  come  in  during 
the  statutory  term  ? — Yes  ; I have  excluded  such 
cases  myself  when  the  landlord  has  established 
the  fact  that  the  particular  farm  was  a home 
farm  attached  to  his  estate  or  demesne. 

1002.  Does  it  not  come  to  this,  that  a statutory 
term  is  prevented  by  the  assumption  of  a possible 
future  use  of  that  particular  land  on  the  part  of 
the  landlord  ? — By  the  fact  that  it  actually  has  got 
at  present  the  characteristics  of  a home  farm. 

Mr.  Macartney . 

1003.  The  landlord  -would  have  to  establish 
that  the  tenant  took  it  with  the  incidents  of  a 
home  farm,  would  he  not? — Yes,  that  is,  that 
the  land  possessed  the  characteristics  of  a 
home  farm. 

1004.  I want  to  put  it  quite  clearly ; if  the 
landlord  had  been  merely  letting  what  had  been 
a home -farm,  and  the  tenant  took  it,  or  imagined 
that  he  was  taking  it  as  ordinary  farm  property, 
the  landlord  would  not  succeed  before  you,  or 
any  Commission,  in  establishing  his  right,  would 
he  ? — Yes,  he  would ; it  is  not  necessary  that  it 
should  have  been  let  as  a home  farm. 

1005.  I only  want  to  clear  up  what  the  legal 
decision  is  ? — If  the  landlord  can  establish  before 
us  that  the  farm  is  a home  farm,  that  is,  that  it 
comes  within  the  legal  requirements  of  a home 
farm,  we  exclude  it ; we  dismiss  it  as  not  within 
the  Land  Acts. 

Mr.  Leese. 

1006.  The  next  question  is,  the  question  of 
town  parks.  There  are  three  statutory  requi- 
sites, as  I understand,  which  you  are  prepared  to 
mention  ; what  are  those  ? — First,  the  holding 
must  be  near  a city  or  a town ; secondly,  it  must 
bear  increased  value  as  accommodation  land  over 
and  above  the  ordinary  letting  value  of  the  land 
occupied  as  a farm ; and  thirdly,  it  must  be  in 
the  occupation  of  a person  living  in  the  city  or 
in  the  town,  or  in  the  suburbs  thereof.  Those 
are  the  three  statutory  requisites  required  by  the 
Act  of  1881. 

1007.  Section  58? — Section  58.  The  9th section 
of  the  Act  of  1887  was  passed  with  the  object  of 
broadening  the  view  as  regards  the  tenant,  and  it 
provided  that,  where  a holding  possessed  these 
three  characteristics,  it  still  may  be  brought 
within  the  fair  rent  provisions  of  the  Act  of 
1881,  if  the  tenant  can  show  that  it  is  let  and 
used  as  an  ordinary  agricultural  farm,  and  that 
its  inclusion  would  not  substantially  interfere 
with  ,the  improvement  or  development  of  the 
town,  or  the  accommodation  of  its  inhabitants. 

1008.  What 
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Mr.  Leese — continued. 

1008.  What  do  you  say  constitutes  a city  or  a 
town;  is  population,  now,  the  test? — The  chief 
test,  at  first,  was  that  of  population ; and  it  was 
decided  by  Mr.  Justice  Lawson,  and  several 
other  of  the  judges,  that  a town  of  anything 
under  600  or  700  people  was  not  a town  within 
the  meaning  of  the  Act. 

Mr.  T.  W.  Russell. 

1009.  That  is  Mr.  Justice  Lawson?— Well, 
he  first  decided  it,  and  it  has  been  decided  in  & 
great  variety  of  cases  since  Mr.  Justice  Lawson  s 
decision  that  that  was  so,  that  that  rule  applied  ; 
but  in  the  most  recent  decision  (Archer  v.  The 
Earl  of  Caledon)  it  was  decided  that  the  popula- 
tion test  was  defective. 

1010.  Is  that  in  South  Tyrone  r— It  is  a deci- 
sion with  regard  to  the  town  of  Caledon,  in  South 
Tyrone. 

Mr.  Leese. 

1011.  It  is  Caledon  v.  Archer,  I believe, 
28  Irish  Law  Times  Reports? — Yes. 

Mr.  Sexton. 

1012.  What  is  the  rule  now  ?— They  decided 
that  it  is  not  necessary  that  the  place  should  have 
any  particular  population,  that  any  assemblage  of 
houses  and  people  which  created  a demand  for 
accommodation  land  constituted  a town. 

1013.  Do  you  mean  half-a-dozen  houses  ?— 
If  it  created  a demand  for  accommodation  land, 
probably  yes.  The  result  of  that  decision  is  that 
small  places  have  been  held  to  be  towns.  Five 
Mile  Town  has  been  held  to  be  a town,  with  a 
population  of  500 ; Dundrum,  in  County  Down, 
has  been  held  to  be  a town,  with  a population  of 
376, 1 think. 

Mr.  T.  M.  Healy. 

1014.  Although  it  was  previously  held  not  to 
have  been  a town  ? — Yes.  And  Timoleague,  in 
the  county  of  Cork,  with  a population  of  360,  has 
been  held  to  be  a town. 

Mr.  M‘  Cartan. 

1015.  You  say  “held  to  be  a town  ; ” does  not 
that  mean  it  was  a town  at  the  passing  of  the  Act 
of  1881? — Well,  in  town  park  cases  it  has 
always  been  held  that  it  must  be  a town,  “ at  the 
passing  of  the  Act  of  1881.” 

1016.  And  the  Chief  Commissioner  held  in 
the  case  of  Dundrum  that  it  was  not  a town  ? — 
Oh  yes,  Dundrum  up  to  recently  has  always  been 
held  and  ruled  not  to  be  a town. 

1017.  The  Chief  Commissioner  has  ruled,  has 
he  not,  that  the  same  town  was  a town  at  the 
passing  of  the  Act  of  1881  ? — Yes.  Of  course 
that  ruling  of  the  Chief  Commissioner  is  un- 
doubtedly carrying  out  the  principle  of  Caledon 
v.  Archer,  which  specifically  (and  the  Lord 
Chancellor’s  judgment  is  very  specific  on  that 
point) — — 

Mr.  T.  W.  Russell. 

1018.  The  present  Lord  Chancellor? — Yes. 

Mr.  M‘  Cartan. 

1019.  The  effect  of  that  is,  is  it  not,  now  to 
decree  that  the  town  of  Dundrum,  which  pre- 
viously was  held  not  to  be  a town,  at  the  passing 
of  the  Act  of  1881,  was  a town  at  the  passing  of 
the  Act  of  1881  ?— Yes,  that  is  the  effect. 

0.122. 


Mr.  Leese. 

1020.  What  have  you  got  to  say  about  the 
proviso  in  Section  9 of  the  Act  of  1887  “as  an 
ordinary  agricultural  farm  ” ; what  is  the  meanr 
ing  of  those  words? — That  is  a saving  provision 
in  the  9th  section  of  the  Act  of  1887,  which 
would  bring  in  a letting  used  as  an  ordinary 
agricultural  farm.  That  has  giv;en  rise  to  some 
discussion  and  decision  as  to  what  is  the  mean- 
ing of  being  used  as  an  ordinary  “ agricultural  ” 
farm.  It  has  been  held  by  the  Court  of  Appeal 
in  the  case  of  MacNamara  v.  MacNamara  that 
where  the  land  was  used  for  conacre  purposes 
and  for  sheep  grazing,  that  that  was  not  user  as 
an  ordinary  agricultural  farm. 

Mr.  Carson. 

1021.  I know  that  case;  the  reason  of  that 
was,  was  it  not,  that  the  words  here  are  “ an 
ordinary  agricultural  farm  ”? — Yes. 

1022.  And  if  you  look  at  the  previous  Act  it 
says  : Anything  “ let  to  be  used  wholly  or  mainly 
for  the  purposes  of  pasture,”  or  “ any  holding 
which  is  not  agricultural  or  pastoral  in  its 
character,  or  partly  agricultural  and  partly 
pastoral.”  Therefore  they  held  that  you  could 
not  use  the  thing  as  an  agricultural  farm  if  you 
were  using  it  for  pastoral  purposes,  did  they  not  ? 
Yes,  that  is  the  result  of  the  decision. 

Mr.  Leese. 

1023.  Then  it  follows  that  a holding  used.for 
pasture  would  not  come  within  the  9th  section  of 
the  Act  of  1887  ? — It  does, 

Mr.  Sexton. 

1024.  Was  not  there  a further  purpose  in  the 
Act  of  1881,  with  regard  to  the  residence  of  a 
person  ? — Y es,  it  must  be  in  the  occupation  of  a 
person  living  in  the  city  or  town,  or  the  suburbs 
thereof. 

Mr.  I^eese. 

1025.  Now  pass  on  to  No.  5,  pastoral  hold- 
ino-s,  what  are  they  ? — Holdings  which  are 
excluded  for  pasture,  or  let  to  be  used  wholly  or 
mainly  for  the  purposes  of  pasture. 

1026.  Is  there  any  limit  of  value  ? — If  they 
are  valued  at  not  less  than  50/.,  and  secondly, 
where  the  valuation  is  under  50/.,  they  are 
excluded,  unless  the  tenant,  resides  on  the  holding, 
or  uses  it  in  connection  with  the  holding  on  which 
he  does  reside. 

1027.  What  is  this  exclusion  ? — That  is  the 
exclusion  contained  in  the  58th  section  of  the 
Act  of  1881. 

Mr.  Sexton. 

1028.  What  about  the  other  ones  ?— Where 
the  valuation  is  under  50/.,  the  holding  is  not 
excluded  where  the  tenant  resides  on  it,  or  where 
he  use6  it  in  connection  with  a holding  on  which 
he  does  reside. 

1029.  Five,  six,  seven,  and  eight  you  do  not 
regard  as  tenancies,  do  you? — No;  of.  course 
with  regard  to  pasture  holdings,  they  depend  on 
the  purposes'  of  the  letting. 

Mr.  T.  M.  Healy. 

1030.  Can  you  tell  us  the  effect  of  that  pasture 
decision  in  the  county  of  Clare,  of  O’Brien  v. 
White ; was  not  that  an  enormous  decision, 
affecting  the  whole  county  ?—  The  case  of  O’Brien 
v.  White  is  the  crag  lands  case.  That  case  was 
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Mr.  T.  M.  Heal;/—  continued, 
based  on  the  decision  of  the  House  of  Lords  in 
the  case  Westropp  v.  Elligott,  where  the  House  of 
Lords  held  practically  that,  the  purpose  of  the 
letting  need  not  necessarily  be  gathered  from  the 
terms  of  the  instrument,  and  that  if  the  lands  were  ' 
more  properly  used  for  pasture  they  were  to  be 
held  to  be  let  for  that  purpose. 

Mr.  Carson. 

1031.  And  only  be  used  for  pasture  practically  ? 
— And  only  to  be  used  for  pasture  practically. 

Mr.  T.  M.  Hcaly. 

1032.  According'  to  the  customs  of  good 
husbandry,”  was  it  not  ? — Yes;  they  were  to  be 
held  to  have  been  let  wholly  or  mainly  for  the 
purposes  of  pasture,  and  in  the  case  of  O’Brien 
v.  White,  where  the  greater  portion  of  the  hold- 
ing was  what  are  called  crag  lands,  with  rocks 
sticking  up  here  and  there  through  the  lands, 
which  would  render  them  difficult,  if  not  impos- 
sible, to  be  tilled  in  the  ordinary  way. 

Mr.  T.  JV.  Russell. 

1033.  That  is  to  say,  that  if  a Clare  person 
has  a farm  which  is  very  craggy,  and  if  he  digs 
with  his  spade  in  between  the  crags,  and  that  is 
the  only  farm  that  he  has,  it  is  outside  the  Act, 
because,  forsooth,  it  is  a pasture  holding ; is  not 
that  what  it  means  ? — Y es. 

Mr.  Carson. 

1034.  In  that  particular  case  was  it  not 
proved,  as  a fact,  that  he  could  not,  with  any 
profit,  dig  with  a spade  between  the  little  rocks  ? 
— Yes,  that  is  the  principle  of  the  decision,  that 
it  could  not  be  profitably  tilled. 

Mr.  T.  M.  Hea.ly. 

1035.  That  is  apart  from  the  question  of  con- 
tract, is  it  not  ? — Yes. 

Mr.  Sexton. 

1036.  Just  because  he  could  not  use  a plough 
there,  is  that  it  ? — Yes. 

Mr.  T.  IV.  Russell. 

1037.  The  House  of  Lords  probably  did  not 
know  that  he  had  a plough  to  use,  did  they  ? — As 
some  of  the  gentlemen  said,  it  could  not  be  used 
as  ordinary  tillage  land  in  the  ordinary  course. 

Mr.  Sexton. 

1038.  Was  not  that  ignoring  a spade  as 
an  instrument  of  tillage  ? — Even  in  O'Brien 
v.  White  you  could  have  used  a little  spade 
labour. 

Mr.  Macartney. 

1039.  That  was  a case  of  a farm  of  over  200 
Irish  acres,  was  it  not? — Yes. 

1040.  And  is  it  not  a fact  that  the  evidence 
was  to  the  effect  that  only  20  acres  could  be 
tilled  with  a spade,  and  less  than  15  by  a plough  ? 
— Quite  so. 

Mr.  W.  Kenny. 

1041.  Was  not  the  ordinary  use  of  it  simply 
for  winter  pasturage  in  Clare?  — I have  not  got 
any  personal  knowledge  of  these  crag  lands. 


Mr.  Leese. 

1042.  Now,  will  you  pass  on,  please,  to  the 
next  point;  lettings  for  temporary  convenience ? 
— These  are  all  excluded  specifically  under  the 
58th  section. 

1043.  What  do  you  say  about  cottage  allot- 
ments not  exceeding  half  an  acre  ? — They  are 
also  excluded. 

1044.  And  glebe  lands  as  defined,  are  they 
not,  by  the  Act  of  38  & 39  Yict.  ? — Yes. 

1045.  That  is  glebe  lands  occupied  by  any 
“ ecclesiastical  person  ”? — Yes. 

1046.  We  have  had  that? — Yes. 

1047.  The  next  thing  in  your  list  of  exclusions 
of  present  tenancies;  in  addition  to  the  tenancies 
specially  excluded  by  Section  58  of  the  Act  of 
1881,  are  there  other  cases  in  which  present 
tenants  are  also  excluded  from  the  fair  rent  sections 
of  the  Lands  Act ; is  that  so  ? — Yes.  English 
managed  holdings,  for  example. 

1048.  Now  go  on  with  that? — The  English 
managed  holding  is  a holding  in  which  perma- 
nent improvements  have  been  made  and  substan- 
tially maintained  by  the  landlord. 

1049.  That  is  under  the  Act  of  1881,  Section 
8,  Sub-section  4 ? — Yes. 

Mr.  Sexton. 

1050.  Do  you  know  whether  there  is  only  one 
case  of  this  sort  in  Ireland  ? — In  my  own  experi- 
ence the  point  has  been  only  raised  once  before 
me. 

Mr.  T.  M.  Hcaly. 

1051.  What  was  your  ruling? — In  that  case 
it  was  proved  that  the  permanent  improvements 
had  been  made,  but  that  they  were  not  main- 
tained, so  we  fixed  a rent. 

Mr.  Carson. 

1052.  Do  you  know  the  Duke  of  Devonshire’s 
estate? — I never  had  any  English  managed 
holdings  on  that. 

Mr.  T.  M.  Heaty. 

1053.  The  Duke  never  makes  the  improve- 
ments; he  gives  slates  and  timber,  does  he  not  ? 
— The  question  was  only  once  raised  before  me 
as  Assistant  Commissioner. 

Mr.  Macartney. 

1054.  You  do  not  represent  to  the  Committee 
that  that  represents  the  whole  number  of  cases, 
do  you  ? — No  ; as  I say,  the  point  was  only  once 
raised  before  me. 

Mr.  Leese. 

1055.  Will  you  pass  now  to  the  exclusion  of  a 
purchaser  of  a present  tenancy,  sold  for  a breach 
of  a statutory  condition,  Section  20  of  the  Act 
of  1881  ? — They  are  specifically  excluded.  If  a 
tenant  who  has  been  ejected  for  nonpayment  of 
rent  sells  his  equity  of  redemption,  the  purchaser 
of  that  tenancy  cantiot  at  any  future  time  apply 
to  have  a fair  rent  fixed  for  the  holding. 

1056.  Is  that  in  “■  Cherry  ” ? — That  is  in 
“ Cherry,”  page  248,  he  there  gives  the  decision. 

1057.  Does  that  apply  also  to  the  purchaser  of 
a tenancy  sold  by  an  assignee  in  bankruptcy  ? — 
Yes. 

1058.  What  is  the  reference  in  “ Cherry  ”? — 
Mr.  Cherry  gives  that  at  page  238. 

1059.  Now, 
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Mr.  Leese — continued. 

1059.  Now,  what  do  you  say  as  to  the  exclu- 
sion of  a reversionary  lease? — The  21st  section 
of  the  Act  of  1881  excludes  cases  where  a rever- 
sionary lease  of  a holding,  or  of  part  of  a holding, 
has  been  bona  fide  made  before  the  21st  of  August 
1881. 

1060.  The  21st? — Well,  the  21st  or  perhaps 
the  22nd  August  was  the  date  of  the  passing 
of  the  Act  of  1881. 

Mr.  Carson. 

1061.  Of  course  you  cannot  interfere  with  that, 
can  you  ? — That  is  specifically  excluded  by  the 
21st  section. 

Mr.  Leese. 

1062.  And  there  are  two  cases  you  quote  in 
support  of  that,  are  there  not  ? — The  cases  on 
that  are  Beamish  v.  Crowley  and  Sproule  v. 
Ramsey. 

1063.  There  is  another  point  in  your  proof, 
“ resumption  by  landlord ; ” what  have  you  to  say 
about  (hat? — Well,  on  the  expiration  of  the 
lease  the  tenant  will  be  excluded  if  the  landlord 
can  satisfy  the  court  that  he  desires  to  resume 
possession  of  the  holding  for  the  bond  fide  pur- 
pose of  a residence  for  himself  or  for  some  mem- 
ber of  his  family,  or  also  if  he  can  show  that  he 
wants  to  use  it  as  a home  farm  in  connection  with 
his  residence. 

1064.  Could  you  give  us  a reference  to  the 
section  of  the  Act  of  Parliament  as  to  that  ? — 
That  is  under  the  21st  section  of  the  Act  of 
1881. 

1065.  The  next  thing  is,  “ Tenancies  con- 
tracted out  of  Land  Acts  ” ?— That  is  the  case 
M V.  Carson  was  speaking  about,  where  the  valua- 
tion is  over  150/.  The  case  of  Ronaldson  v. 
La  Touche  is  the  leading  case  on  that  point. 

1066.  You  refer  to  Ronaldson  v.  La  Touche  ? 
— Yes. 

1067.  What  have  you  to  say  about  the  case 
where  a mortgagee  enters  into  possession? — A 
tenant  who  has  been  displaced  by  a mortgagee 
entering  into  possession  under  his  mortgage  is 
held  to  no  longer  occupy  the  lands  (that  is  the 
meaning  of  the  word  within  the  definition  clause), 
and  does  not  come  within  the  definition  of  a 
tenant ; that  was  ruled  in  the  case  of  Parrelly  v. 
Doughty. 

Mr.  Carson. 

1068.  Have  you  found  many  of  those? — Just 
a few  ; I have  had  a few. 

1069.  Was  not  there  some  decision  in  Holmes’ 
estate  about  that  ? — I do  not  know  that  decision. 


Mr.  Leese. 

1070.  However,  the  case  you  give  is  Farrelly 
v.  Doughty  ; that  is  one,  at  any  rate  ?— Yes, 
that  is  so. 

Mr.  T.  M.  Healy. 

1 071.  It  was  held  also,  was  it  not,  in  Sir  John 
Bradstre et’s  case  that  the  tenant  could  before 
the  Act  of  1881  contract  by  his  lease  that  he 
would  take  no  benefit  under  future  legislation  ? — 
x es ; Bradstreet  was  the  landlord,  and  I forget 
the  name  of  the  tenant. 

0.122. 


Mr.  T.  M.  Healy — continued. 

1072.  In  the  case  of  a tenant  who  before  the 
Act  of  1881  contracted  that  he  would  not  take 
the  benefit  of  future  legislation,  that  was  held  to 
operate  to  prevent  him  getting  the  benefit  of  the 
Act  of  1881,  was  it  not? — Yes. 

Mr.  I^cese. 

1073.  Now  pass  on  to  the  question'  of  sublet- 
tmg,  please  ? — A tenant  who  is  not  in  occupation 
or  his  holding  owing  to  a subletting  at  the  date 
of  the  service  of  the  originating  notice  to  fix  a 
fair  rent  cannot  have  a fair  rent  fixed  unless 
(there  are  three  exceptions)  : first,  he  has 
sublet  with  the  consent  of  his  landlord  ; secondly, 
unless  the  subletting  is  to  labourers  employed  on 
the  holding,  and  does  not  exceed  half  an  acre  ; or, 
thirdly,  unless  the  subletting  is  of  a trivial 
character. 

Mr.  Carson. 

1074.  What  section  is  that? — Section  57  of 
the  Act  of  1881,  and  Section  4 of  the  Act  of 
1887. 

1075.  Does  that  arise  under  the  definition  sec- 
tion ? — No,  the  last  two  do  not. 

1076.  Or  this  question  of  subletting  at  all? 
— Yes;  the  definition  section  first,  and,  secondly, 
the  fourth  section  of  the  Act  of  1887,  which  is  the 
special  clause  with  regard  to  triviality. 

Mr.  T.  W.  Russell. 

1077.  Take  the  first,  the  consent  of  the  land- 
lord. ^ What  is  held  to  be  “consent”? — “ Con- 
sent, now , has  been  held  to  be  something  active. 
It  must  be  active ; passive  consent  is  not  suffi- 
cient ; that  is,  if  the  landlord  knows  of  the  sub- 
letting and  does  not  take  objection,  where  he 
could  take  objection,  he  is  still  held  not  to  have 
consented. 

1078.  In  other  words,  “assent”  is  not  held  to 
be  “ consent  ” ? — Yes,  that  is  so. 

Mr.  Leese. 


iu/y.  W here  there  is  a covenant  against  sub- 
letting unless  with  the  written  consent  of  the 
landlord  a verbal  consent  is  not  sufficient;  is  that 
s“'7"  the  case  of  Bowman  v.  Catherwood 
Chief  Baron  Palles  held  that  where  there  was  a 
covenant  against  sub-letting  except  with  the 
written  consent  of  the  landlord  a verbal  consent 
was  not  sufficient ; it  must  be  in  the  form  provided 
by  the  section  of  the  Act  of  1860 ; it  must  be  in 
writing. 

1080.  That  is  Bowman  v.  Catherwood  ? — Yes. 

1081.  Would  the  principle  of  Bowman  v.  Cath- 
erwood apply  to  subletting  without  the  written 
consent  of  the  landlord  made  since  the  passing  of 
the  Act  of  1881? — Yes,  because  the  second 
section  of  the  Act  of  1881  contains  a similar 
proviso,  that  no  subletting  can  be  made  of  a 
holding  except  with  the  written  consent  of  the 
landlord. 


1082.  Now,  about  the.  “triviality,”  does  that 
depend  alone  on  the  area  of  the  part  sublet,  or 
also  on  its  value  ? — The  leading  case  on  that,  to 
a certain  extent,  is  the  case  of  Martin  v.  Purcell. 
In  the  earlier  cases  on  the  subject  it  was  held  by 
Mr.  Justice  O’Hagan  that  the  question  of 
triviality  depended  upon  the  amount  in  area  of 
the  holding  which  was  sublet ; that  if  a sub- 
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Mr.  Leese — continued. 

gtantial  portion  of  the  holding  was  sublet  it  could 
not  be  trivial,  but  that  “ area  ” was  the  chief 
test.  Now,  however,  in  a recent  case,  the  case 
of  Martin  v.  Purcell,  3 roods  11  perches  out  of 
151  acres  was  held  to  be  not  trivial,  because  on 
that  3 roods  11  perches  a tar  factory  had  been 
built,  which  was  let  to  a sub-tenant  at  a high 
figure. 

Mr.  T.  M.  Heuly. 

1083.  And  there  was  the  case  of  Kennedy  v. 
Essex,  was  there  not?— Yes  ; in  the  case  of 
Kennedy  v.  Essex  there  were  several  small 
lettings  which  did  not  come  to  over  two  or  three 
acres. 

1084.  Was  that  held  to  be  trivial,  two  to  three 
acres  ? — No,  it  was  held  not  to  be  trivial. 

1085.  That  amount  was  excluded,  and  the 
court  held  it  not  to  be  trivial  ? — It  was  two  acres 
out  of  177  acres. 

Mr.  Macartney. 

1086.  And  there  were  houses  in  the  case  of 
Kennedy  v.  Essex,  were  not  there? — Yes. 

1087.  Two  acres  out  of  how  many  was  it  ? — 
One  hundred  and  seventy  or  180,  I think. 

Mr.  Carson. 

1088.  Can  you  tell  us  how  many  sub-tenants 
there  were? — Four  or  five,  or  more. 


Mr.  Leese. 

1089.  Where  part  of  a holding  was  sublet, 
when  the  contract  of  tenancy  under  which  the 
tenant  claims  was  made,  is  the  landlord’s  consent 
effectual  to  give  a status  of  occupation  to  his 
tenant  ?— That  is  the  point  of  Flannery  v.  Nolan, 
where  it  was  laid  down  that  where  a portion  of 
the  holding  has  been  sublet  at  the  making  of  the 
lease,  that  that  is  not  a consent  to  sublet  but  is 
merely  the  granting  of  or  reversion  to  the  land 
sublet,  and  that,  consequently,  no  consent  on  the 
part  of  the  landlord  is  sufficient  to  bring  the  tenant 
within  the  Land  Acts. 

1890.  Now  we  come  to  “ Exclusions  by  Agree- 
ment,” and  the  first  is  “Judicial  Leases”?— 
There  are  two  methods  provided  by  the  Act  of 
1891  by  which  the  provisions  of  that  Act  may 
be  excluded  by  agreement  between  the  parties, 
and  those  two  methods  are,  the  making  of  a 
judicial  lease,  or  the  granting  of  a fixed  tenancy. 

1091.  You  are  dealing  with  both  together; 
take  the  judicial  leases  first,  please? — A judicial 
lease  is  a lease  agreed  on  and  approved  by  the 
Land  Commission  Court,  and  which  is  made 
between  a landlord  and  the  tenant  of  a tenancy 
not  subject  to  statutory  conditions. 

1092.  Yes,  that  is  the  point  we  want? — And 
it  can  exclude  the  provisions  of  the  Land  Acts. 

1093.  That  is  under  Section  10  of  the  Act 
of  1881,  is  it  not?— That  is  under  Section  10  of 
the  Act  of  1881. 

Mr.  Macartney. 

1094.  This  is  one  of  the  provisions  of  the 
Land  Act,  is  it? — Yes;  that  is  specially  pro- 
vided. 

1095.  It  only  excludes  some  ?—  Quite  so  ; you 
exclude  them  by  making  a judicial  lease  of  this 
character. 

1096.  By  taking  advantage  of  the  provision  of 
the  Act? — Yes. 


Mr.  Carson. 

1097.  In  that  case  of  a judicial  lease,  as  I 
understand,  the  tenant  is  protected  by  having  the 
intervention  of  the  court?— Oh,  yes;  it  can  only 
be  made  with  the  consent  of  the  court. 

1098.  How  is  that  reconcilable  with  the  case 
of  Conroy  v.  Drogheda  that  you  have  told  us 
of  before  ? — That  is  a different  class  of  case.  In 
this  case  of  the  judicial  lease  it  is  the  case  of  a 
lease  which  has  got  specific  provisions  contained 
in  it  which  must  be  approved  of  by  the  Land 
Commission  Court ; in  the  other  case  it  has  been 
held  by  the  Court  of  Appeal  that  the  making  of 
a lease  which,  in  effect,  is  a determination  of  the 
old  tenancy  and  the  creation  of  a new  tenancy 
would  be  binding. 

1099.  What  is  the  advantage  of  taking  out  a 
judicial  lease,  either  to  the  landlord  or  tenant  ? 

I do  not  suppose  half-a-dozen  of  them  have  been 
taken  out. 

Mr.  Leese. 

1100.  An  ordinary  tenancy  may  be  converted 
into  a fixed  tenancy,  may  not  it?— Yes. 

1101.  How? — It  may  be  by  an  agreement 
between  landlord  and  tenant  that  such  tenancy 
shall  be  held  under  a fee-farm  rent  which  may 
be  revised  at  certain  periods  by  the  Land  Com- 
mission Court. 

1102.  And  that  is  under  Sections  11  and  12,  is 
it  not? — That  is  under  Sections  11  and  12;  but 
that  also  is  a provision  that  practically  has  never 
been  much  utilized. 

1103.  Perhaps  you  can  tell  me  whether  that  is 
the  end  of  your  proof? — Yes,  that  is  the  end 
of  it. 

Mr.  T.  W.  Russell. 

1104.  I want  to  ask  you  some  questions,  first  of 
all,  about  the  Redemption  of  Rent  Act.  _ You 
heard  the  case  of  Mr.  Gault,  of  Doagh,  in  the 
county  of  Antrim,  did  you  not? — Yes,  I did. 

1105.  I believe  Mr.  Gault  paid  1,000/.  as  a 
fine  for  that  lease  ?— It  is  the  case  of  Gault  v. 
Wilson. 

1106.  Now,  will  you  explain  that  case  to  the 
Committee  ? — That  was  a case  under  the 
Redemption  of  Rent  Act.  It  was  a holding  of 
191  acres,  and  it  was  held  under  a fee-farm  grant 
made  in  the  year  1871.  The  predecessor  in  title 
of  the  tenant  held  under  a lease  of  1852,  at  a 
rent  of  288/. 

Mr.  Carson. 

1107.  Was  that  a lease  for  lives  renewable  ? — 
No,  it  was  not.  In  1871,  when  there  were  still 
23  years  of  this  lease  to  run,  the  landlord  agreed 
to  give  a fee-farm  grant. 

1108.  In  other  words,  lie  gave  a lease  in  per- 
petuity ; it  is  not  really  a fee-farm  grant,  is  it  ? 
— Oh,  yes,  it  was  ; he  gave  a fee-farm  grant  at  a 
rent  of  236/.,  getting  a fine  of  1,315/. 

Mr.  T.  W.  Russell. 

1109.  £1,315  fine  ? — Yes  ; that  was  calcu- 
lated on  the  capitalised  value  of  52/.  12s.  6c?.,  the 
difference  between  the  old  rent  and  the  new  at 
25  years’  purchase ; in  fact,  the  point  that  arose 
in  that  case  was  the  question  of  giving  an  allow- 
ance for  the  fine  paid  by  the  tenant. 

1110.  How  did  you  decide  that  case?— In  that 
case  I held  that  the  question  of  fine  should  be 

taken 
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Mr.  T.  W.  Russell — continued, 
taken  into  account,  that  the  fine  paid  by  the 
tenant  on  taking  out  the  lease  should  be  taken 
into  account  on  fixing  a fair  rent,  having  regard 
to  the  final  clause  of  the  8 th  section  of  the  Act 
of  1881  ; however,  my  view  of  the  law  there  was 
wrong,  because  it  has  now  been  held  that  a fine 
cannot  be  taken  into  account  when  paid  by  a 
tenant. 

Mr.  T.  M.  Healy. 

1111.  Had  not  you  a dictum  of  Justice 
O’Hagan  to  support  you  in  that  view? — Yes. 

1112.  There  was  a dictum  of  Justice  O’Hagan 
in  support  of  that  view  beforehand  ? — I think,  in 
the  case  of  O’Neil  v.  Cooper,  Mr.  Justice 
O’Hagan  decided  that  the  fine  should  be  taken 
into  account,  but  he  did  not  specify  the  amount 
which  should  be  allowed. 

Mr.  Carson. 

1113.  That  was  under  the  Act  of  1881,  was  it 
not? — Quite  so. 

Mr.  T.  W.  Russell. 

1114.  Perhaps  you  will  allow  me  to  finish  this 
case.  Now,  will  you  l'ead  the  section  under  which 
you  acted  ? — This  was  a redemption  of  rent  case. 

1115.  Let  us  have  the  section  under  which  you 
acted  first  of  all ; I want  this  case  threshed  out  ? 
— Well,  the  section  is  the  10th  sub-section  of  the 
8th  section  of  the  Act  of  1881,  which  provides, 
“ The  amount  of  money,  or  money’s  worth,  that 
may  have  been  paid  or  given  for  the  tenancy  of 
any  holding  by  a tenant  or  his  predecessors  in 
title,  otherwise  than  to  the  landlord  or  his  pre- 
decessors in  title,  shall  not  of  itself,  apart  from 
other  considerations,  be  deemed  to  be  a ground 
for  reducing  or  increasing  the  rent  of  such 
holding.” 

Mr.  Carson. 

1116.  It  was  not  under  this  Act  it  was  done 
at  all,  was  it  ? — The  Redemption  of  Rent  Act 
provides  that  a tenant,  when  a rent  is  to  be 
fixed,  shall  be  held  to  be  subject  to  all  the  pro- 
visions which  apply  to  present  tenants. 

Mr.  T.  W.  Russell. 

1117.  Now  please  proceed  ? — The  section  pro- 
vides that  “ the  amount  of  money  or  money’s 
worth  that  may  have  been  paid  or  given  for  the 
tenancy  of  any  holding  by  a tenant  or  his 
predecessors  in  title,  otherwise  than  to  the  land- 
lord or  his  predecessors  in  title,  shall  not,  of 
itself,  apart  from  other  considerations,  be  deemed 
to  be  a ground  for  reducing  or  increasing  the 
rent  of  such  holding.”  That  section  contains  the 
words  “ otherwise  than  to  the  landlord  or  his 
predecessors  in  title.”  The  section,  of  course, 
excluded  all  payment  for  tenant  right ; that 
is  to  say,  any  payment  by  one  tenant,  for  the 
tenant-right  of  the  holding,  to  the  other  ; you 
could  not  take  that  into  account.  It  specifically 
contains  the  words  “ otherwise  than  to  the  land- 
lord,” and  having  regard  to  the  provisions  of  the 
7th  section  of  the  Act  of  1870,  which  deals  with 
compensation  in  respect  of  payments  to  incoming 
tenants,  and  from  my  general  view  of  the  law,  I 
decided  that  the  fine  should  be  taken  into 
account,  especially  as  in  that  case  we  had  clear 
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Mr.  T.  W.  Russell — continued, 
evidence  that  the  rent  fixed  under  the  fee-farm 
grant  was  calculated  on  the  annual  income  arising 
out  of  the  fine  paid ; that  is,  the  fine  paid  was 
1,3007.  ; they  calculated  that  the  interest  on  that 
would  come  to  52/.,  and  they  deducted  from  the 
old  rent  527.  and  fixed  the  new  rent  at  527.  less 
than  the  old  because  of  the  payment  of  the  fine. 

Mr.'  Carson. 

1118.  Who  did? — The  parties  at  the  making 
of  the  grant,  and  I thought  on  the  whole  that  the 
evidence  showed  that  the  intention  of  the  parties 
there  was  by  paying  the  fine  to  part  purchase 
the  interest  in  the  holding,  to  the  extent  of  the 
fine,  and  that  consequently  when  we  came  to  fix 
a rent  we  were  bound  to  consider  that  that  pro- 
portionate part  of  the  rent,  or  annual  value  which 
had  been  purchased  by  the  fine,  was  still  the 
property  of  the  tenant,  and  should  be  allowed  to 
him. 

Mr.  T.  W.  Russell. 

1119.  What  was  the  old  rent  when  you  went  to 
hear  the  case? — The  old  rent  was  2367. 

1120.  What  rent  did  you  fix  ? — Well,  we  fixed 
a rent,  I think,  of  1707. 

1121.  1707.  Was  Mr.  Gault  an  improving 
tenant? — Yes;  I forget  now  what  the  improve- 
ments were  that  were  claimed  in  that  case. 

1122.  What  has  been  the  result  of  that  case? 
— In  that  case  with  regard  to  the  question  of  fine 
my  view  of  the  law  was  wrong,  and  he  was  not 
given  an  allowance  for  the  fine. 

1123.  The  landlord  appealed? — Yes. 

1124.  And  what  was  the  result  of  the  appeal 
in  figures  ? — W ell,  the  result  of  the  appeal  in 
figures  was  that  they  raised  the  rent. 

1125.  First  of  all  they  declined  to  take  into 
consideration  the  question  of  the  fine  ?— Yes. 

1126.  Secondly,  they  declined  to  take  into 
consideration  any  question,  of  the  improvement 
under  the  Rent  Redemption  Act  ? — I am  not 
sure  whether  that  question  on  the  Rent  Redemp- 
tion Act  was  raised  in  Gault’s  case  on  appeal. 

1127.  It  has  been  raised  since? — Yes  ; it  has 
been  raised  since  in  the  case  of  Mollan  v.  Kieran. 

1128.  And  decided? — Yes. 

1129.  No  right  to  improvements  ? — Yes. 

1130.  Will  you  tell  us  just  in  figures  the 
result.  \ ou  tell  us  first  of  all  that  the  fine  was 
set  aside,  the  court  declined  to  take  that  into 
consideration  at  all,  and  other  decisions  have 
since  been  given  by  which  the  improvements 
effected  by  the  tenant  could  not  be  taken  into 
consideration  in  a case  like  that.  Now  what  was 
the'  result  of  Gault’s  case  ? — I do  not,  think  I 
have  got  the  appeal  rent  here,  the  rent  was  raised 
by  about  157.,  I think. 

Mr.  Carson. 

1131.  That  is  the  rent  you  fixed  ? — Yes. 

1132.  But  it  was  reduced,  as  a matter  of  fact? 
— Oh,  it  was  reduced,  as  a matter  of  fact,  from 
the  fee-farm  grant  rent. 

Mr.  T.  M.  Healy.. 

1133.  That  is  four  per  cent.,  the  amount  of  the 
reduction ; 157.,  is  it  not  ? — Yes. 

v 4 1134.  How 
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Mr.  Carson. 

1134.  How  did  the  1,315 /.  come  about? — They 
had  a close  calculation  as  to  the  amount. 

1135.  I ask  how  the  jurjhase  money  came  to 
be  1,315/.? — That  wa,  the  amount  of  money 
agreed  to  be  paid. 

1136.  You  say  that  has  reference  to  the 
difference  between  the  rent? — You  mean  with 
regard  to  the  shillings ; it  was  52/.  12s.  6 d.,  to 
be  accurate.  I am  not  giving  you  shillings  ; if 
you  work  that  out  you  will  find  it  will  come 
exactly  to  what  I say. 

Mr.  Sexton. 

1137.  At  any  rate,  it  was  admitted  to  be  based 
on  25  years’  purchase?— It  was;  the  evidence 
was  clear  and  undisputed  on  that  point.  We 
then  gave  an  allowance  for  the  fine  which,  in  our 
view,  represented  a share  of  the  annual  value  of 
the  holding  ; we  reduced  the  rent  to  170/.  That 
then  was  appealed  against,  and  it  was  held  that 
my  view  of  the  law  wiih  regard  to  fines  was 
not  the  right  one,  and  that  no  allowance  could  be 
given  for  the  fine  in  the  case ; consequently  the 
allowance  was  not  made  in  the  yearly  rent. 

1138.  That  raised  the  rent  to  185/.  ; did  the 
difference  of  15/.  represent  tiie  allowance  they 
made  ? — No,  it  did  not ; because  they  varied  the 
valuation.  The  valuation  before  the  Court  of 
Appeal  was  a lower  one  than  ours,  so  they  did 
not  actually  raise  it  to  the  amount  that  they 
should  have  raised  it  if  they  had  merely  added 
on  our  deduction  for  the  fine. 

Mr.  T.  W.  Russell. 

1139.  There  are  two  other  cases  that  I want 
some  information  upon  ; is  that  case  reported  ? — 
Yes,  that  case  is  reported  in  26,  “ Irish  Law 
Times,”  page  432. 

1140.  Do  you  know  the  case  of  the  Rev.  Mr. 
Mairs?  Did  you  hear  that  case?— Yes.  Mail’s 
v.  Leckie.  Mr.  Mairs  is,  I think,  a Presbyterian 
clergyman  in  the  north  of  Antrim.  I have  not 
got  the  facts  of  the  case  here. 

1141.  Will  you  allow  me  to  ask  the  questions, 
please.  Mr.  Mairs  took  this  land  under  a fee- 
farm  grant,  did  he  not? — Yes,  under  a fee-farm 
grant. 

1 142.  Was  it  given  in  evidence  before  you  that 
he  had  reclaimed  the  land  to  a large  extent  ? — 
Yes ; I remember  the  case. 

1143.  One  moment,  just  give  me  the  answers 
now  ; you  can  explain  it  afterwards.  He  had 
reclaimed  a large  quantity  of  | the  land,  had  he 
not? — Yes. 

1144.  Had  he  built  a manse  upon  it?— Yes. 

1145.  At  his  own  charges ; at  his  own  cost? — 
Yes. 

1146.  That  was  established  before  you  that  he 
had  reclaimed  this  land,  and  built  this  house  ? — 
Yes  ; that  was  undisputed. 

1147.  What  was  the  rent?— 18/.  was  the  old 
rent. 

1148.  What  did  you  reduce  it  to  ? — We  re- 
duced it,  I think,  to  11/.  or  12/. ; 11/.,  I think. 

1149.  You  stated  in  your  judgment,  I believe, 
that  you  declined  to  put  anything  upou  the 
expenditure  for  the  manse  or  the  reclaimed  land ; 
that  is  the  view  of  the  law  you  took  ? — The  view 
of  the  law  which  I took  was  that,  as  Adams  v. 


Mr.  T.  W.  Russell — continued. 
Dunseath  did  not  apply  to  fee-farm  grants,  the 
rides  laid  down  in  Adams  v.  Dunseath  limiting 
the  claim  for  allowance  with  regard  to  improve- 
ments did  not  apply  to  a fee-farm  grant ; conse- 
quently that  the  tenant  was  entitled  to  the 
improvements  he  made  under  the  rent. 

Mr.  Carson. 

1150.  Was  not  this  manse  built  under  the  fee- 
farm  grant? — Yes;  the  improvements  were  all 
made  under  the  fee -farm  grant;  that  is  what  I 
held. 

1151.  Even  if  Adams  c.  Dunseath  applied, 
what  difference  would  that  make? — That  was  the 
whole  question. 

1152.  I mean  as  to  the  manse? — Well,  such 
improvements  made  under  a lease  for  31  years, 
or  over,  can  be  allowed  to  a tenant  under  Adams 
v.  Dunseath. 

1 153.  They  can  ? — Yes. 

1154.  Adams  v.  Dunseath  really  had  no  ap- 
plication, had  it  ? — But  that  is  what  I held. 

Mr.  T.  W.  Russell. 

1155.  You  reduced  the  rent  to  11/.  ? — Yes,  to 

11/. 

1156.  Declining  to  put  any  rent  upon  the 
expenditure  that  was  proved  before  you  as 
belonging  to  the  tenant?— Well,  that  was  my 
view  of  the  law. 

1157.  You  were  reversed  upon  that,  were  you 
not? — Yes. 

1158.  By  Mr.  Justice  Bewley? — Yes  ; the 
Chief  Commission. 

1159.  And  what  did  he  fix  the  rent  at? — The 
rent  was  brought  back,  I know,  to  the  old  rent. 

1160.  In  other  words,  Mr.  Justice  Bewley 
stated  in  court  in  his  judgment,  I believe,  that  in 
these  cases  the  land  had  to  be  valued  as  it  stood, 
and  that  everything  upon  it  belonged  to  the  land- 
lord?—Well,  of  course,  Mr.  Justice  Bewley  was 
carrying  out  the  principle  that  he  had  previously 
laid  down  in  Kieran  v.  Mollan  ; he  applied  Kieran 
v.  Mollan. 

1161.  I know  that ; but  that  is  the  effect  of 
the  judgment  ? — Yes. 

1162.  And  Mr.  Mairs  had  to  pay  rent  upon 
the  400/.  he  had  expended  upon  the  manse,  and 
upon  the  money  that  he  had  expended  in  reclaim- 
ing this  land  ? — Yes ; that  is  the  effect. 

Mr.  Carson. 

1163.  How  could  that  be  on  the  figures  you 
have  given  us.  The  old  rent  was  18/. ; if  he  had 
to  pay  on  400/.,  it  would  be  under  5 per  cent  ? — 
Not  necessarily. 

1164.  If  the  old  rent  were  only  18/.  there 
cannot  have  been  much  rent  put  upon  the  manse  ? 
— I do  not  know  what  Mr.  Justice  Bewley’s 
figures  were. 

1165.  It  was  18/.  before  the  manse  was  built, 
and  they  only  put  it  back  to  18/.  ? — Yes,  in  his 
judgment.  I cannot  tell  what  percentage  he 
may  have  put  on  the  improvements. 

Mr.  Sexton. 

1166.  You  hold  that  18/.  to  bean  excessive 
rent,  without  the  improvement  and  buildings  ? — 
Yes,  we  held  that  the  fair  rent  was  11/.,  exclud- 
ing the  improvements. 

1167.  What 
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Mr.  Fuller. 

1167.  What  is  the  date  of  this  ? — It  was  some 
months  ago,  I think,  when  the  Commission  had 
their  last  sitting  in  Belfast. 

Mr.  Carson. 

1168.  Is  that  case  reported? — I do  not  know 
whether  it  is  reported  or  not. 

Mr.  T.  W.  Russell. 

1169.  Now  I come  to  a sub-letting  case. 
Under  the  same  Act  you  decided  the  case  of  Mr. 
Kennedy,  near  Ballymena? — Yes. 

1170.  Kennedy,  and  what  was  it? — I do  not 
know ; I forget  the  name  of  the  landlord. 

1171.  Do  you  know  the  case  at  all  ? — Yes,  I 
remember  the  case. 

1172.  He  is  a very  substantial  farmer,  is  he 
not  ? — Mr.  Kennedy  is  a well-known  land  valuer 
in  Antrim  ; he  values  for  tenants  in  a very  large 
number  of  cases  in  Antrim. 

1173.  He  is  a substantial  farmer,  is  he  not? — 
Yes. 

1174.  What  was  the  rent  under  the  fee  farm 
grant,  or  the  perpetuity  lease,  I think  it  was  in 
that  case,  was  it  not  ? — It  is  some  time  ago  since 
I decided  that  case,  and  the  figures  I really  could 
not  say,  I have  not  them  in  my  memory. 

1175.  We  will  pass  from  the  rent,  because  the 
sub-letting  is  the  real  point.  You  fixed  a fair 
rent  for  him,  did  you  not  ? — W e did. 

1176.  Are  you  aware  that  you  have  been 
reversed  upon  that  ? — Yes  ; that  is  the  case,  as 
far  as  I remember,  in  which  there  were  a number 
of  sub-lettings  to  workmen  and  labourers  em- 
ployed in  the  locality. 

Mr.  Carson. 

1177.  Is  that  Kennedy  v.  Essex  that  you  are 
speaking  of? — No.  There  were  a number  of 
sub-lettings  of  houses,  which  Mr.  Kennedy  had 
built  on  his  holding,  to  persons  employed  in  the 
locality,  I forget  how  many,  five  or  six  of  them, 
or  more,  perhaps,  and  there  was  no  land,  as  far 
as  I remember,  attached  to  those  houses. 

Mr.  T.  W.  Russell. 

1178.  At  all  events  you  have  been  reversed, 
and  he  is  put  back  to  his  old  rent? — I cannot 
tell  the  result  in  figures,  but  I know  that  he  has 
been  dismissed  out  of  court. 

1179.  On  the  question  of  sub-letting? — He  has 
been  dismissed  out  of  court. 

1180.  Has  he  been  dismissed  out  of  court  on 
the  question  of  sub-letting  ? — Yes. 

1181.  Now  let  me  put  this  to  you : you  have 
had  considerable  experience  in  Ulster? — Yes,  I 
have. 

1182.  Is  not  this  the  case,  that  where  there  are 
scutch  mills,  which  are  absolutely  necessary  for 
the  farmers  who  grow  flax,  it  is  necessary  to 
build  cottages  for  the  people  working  in  those 
scutch  mills  ? — Yes,  undoubtedly. 

1183.  And  because  a farmer  provides  accom- 
modation for  the  labourers  in  the  scutch  mill  or 
on  his  farm  he  is  ruled  out  of  all  the  advantages 
of  the  Land  Act  because  he  has  to  sub-let  to 
these  people ; is  not  that  the  case  in  Ulster ; 
have  you  not  found  it  so  ? — Oh,  yes ; Ave  have 
dismissed  several  cases  Avhere  there  have  been 
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sub-lettings  to  working  men  and  labourers  on  the 
holdings,  on  the  ground  that  such  sub-lettings 
were  not  trivial. 

Mr.  Sexton. 

1184.  What  was  the  conflict  of  principle  be- 
tween yourself  and  the  Chief  Commissioner  ? — 
As  to  the  triviality  ; I held  that,  in  that  case  the 
sub-lettings  being  merely  of  houses  built  by  the 
tenant  himself  (the  houses  Avere  built  by  the 
tenant  himself,  and  they  comprised,  practically, 
none  of  the  land),  they  were  trivial ; and,  conse- 
quently, I looked  upon  them  as  trivial  sub- 
lettings. 

1185.  You  would  have  admitted  them  under 
the  Act  of  1887  ? — Quite  so. 

Mr.  T.  M.  Healy. 

1186.  I suppose  that  will  go  to  the  Court  of 
Appeal  yet  ? — Well  I expect  it  Avill ; of  course 
the  Court  of  Appeal  in  its  last  decision  on  sub- 
letting has  Avidened  it  a little. 

Mr.  T.  W.  Russell. 

1187.  Noav  on  the  question  of  Adams  v.  Dun- 
seath,  of  course,  it  is  very  difficult  for  those  who 
are  not  laAvyers  to  follow  all  that  has  been  said 
here  to-day ; but  will  you  allow  me  to  put  this 
case  to  you?  Is  this  your  procedure  under 
Adams  v.  Dunseath ; let  us  assume  a case  as 
brought  before  you  for  hearing ; it  is  proved  that 
a tenant  has  expended,  say,  a hundred  pounds  on 
improving  a holding ; that  the  expenditure  of  the 
tenant  has  increased  the  letting  value  of  the  land 
from,  say,  10s.  to  15s.  an  acre  ; is  it  the  laAv  that 
you  will  simply  deal  Avith  the  hundred  pounds 
that  the  tenant  has  expended  (that  you  Avill 
simply  give  him  credit  for  that),  and  that  the 
whole  of  the  increased  letting  value  consequent 
upon  the  tenant’s  expenditure  goes  to  the  land- 
lord?-Yes. 

1188.  That  is  the  Lav  hoav,  is  it  ? — That  is  the 
laAv ; he  merely  gets  the  money  value  of  the 
Avork  done. 

1189.  And  the  Avhole  of  the  increased  letting 
Aralue  consequent  upon  that  expenditure  goes  to 
the  landlord  ? — Quite  so. 

1190.  You  are  not  at  liberty  to  give  the  tenant 
any  credit  for  it  ? — No. 

Mr.  Carson. 

1191.  He  has  no  rent  put  upon  anything  he 
does,  has  he  ? — Not  upon  the  actual  work  done. 

Mr.  Sexton. 

1192.  Hoav  do  you  translate  a capital  expendi- 
ture of  a hundred  pounds  upon  improvements 
suitable  to  a holding  into  annual  letting  value  ; 
what  alloAvance  do  you  make? — You  have  to  put 
on  a rate  of  interest  Avhich  varies  according  to  the 
nature  of  the  improvement  Of  course  on  some 
improvements  your  return  Avill  be  spread  over  a 
very  much  longer  period  than  on  others,  and  Ave 
have  to  vary  our  rate  of  interest  in  accordance 
Avith  the  length  of  time  that  the  improvement 
Avill  last. 

Mr.  Fuller. 

1193.  If  this  hundred  pounds  made  out  of 
improvements  is  expended  by  the  landlord, 
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Mr.  Fuller— continued. 

would  that  increase  the  letting  value  of  the  land? 
Would  that  hundred  pounds  be  calculated  as  a 
means  of  increasing  the  value  of  the  land,  if  that 
hundred  pounds  was  laid  out  by  the  landlord  ? — 
Oh,  yes  ; if  the  100/.  was  laid  out  by  the  land- 
lord, and  if  it  increased  the  letting  value  of  the 
land,  the  landlord  would,  of  course,  get  the 
return  also ; we  would  give  him,  then,  the  value 
of  the  land  in  its  improved  condition. 

1194.  Do  you  take  into  consideration  what 
that  100/.  has  done  towards  improving  the  letting 
value  of  the  land.  You  would  take  that  into 
consideration,  would  you  not? — Yes. 

1 19/5.  But  if  the  hundred  pounds  is  laid  out  by 
a landlord  in  buildings,  you  would  not  take  that 
into  consideration  as  improving  the  letting  value 
of  the  land  ? — W e take  it  into  consideration  so 
far  as  to  allow  him  a percentage  on  the  100/. 

Mr.  T.  W.  Russell. 

1196.  But  not  on  the  increased  letting  value  ? 
— Not  on  the  increased  letting  value. 

1197.  That  is  my  point  ?— The  100/.  may 
create  an  annual  return  far  greater  than  the 
interest  on  it;  for  example,  we  will  suppose  that 
the  interest  on  the  100/.  at  5 per  cent,  would 
yield  a certain  return  ; but  the  land  may  yield 
far  more  than  that. 

Mr.  T.  M.  Healy. 

1198.  If  you  drain  a thousand  acres  of  bog, 
would  the  value  go  to  the  landlord  ? — Yes;  that 
is  what  it  comes  to. 

Mr.  Sexton. 

1199.  This  seems  to  be  the  point : if  the  land- 
lord expends  the  100/.,  the  whole  increased 
letting  value  resulting  from  the  expenditure  of 
the  100/.  is  the  property  of  the  landlord  ? — Yes. 

1200.  But  if  the  tenant  expends  the  same  sum 
of  100/.,  no  matter  how  much  that  expenditure 
has  increased  the  letting  value  of  the  farm,  sup- 
pose to  the  extent  of  10/.  a year,  you  will  give 
him  a percentage  say  of  3 per  cent,  upon  his  10/., 
leaving  the  other  11.  due  to  his  expenditure  to 
become  the  property  of  the  landlord  ? — Quite  so. 

Mr.  W.  Kenny. 

1201.  In  the  case  put  by  Mr.  Sexton  the 
tenant  has  got  the  benefit  of  the  improvements 
during  the  time  he  has  been  in  occupation,  has 
he  not?— Quite  so.  In  both  cases  the  increase 
in  the  letting  value,  over  and  above  the  costs  of 
the  improvement,  goes  to  the  landlord ; but  in 
the  case  of  the  landlord  making  the  improve- 
ment, he  also  gets,  of  course,  the  percentage  on 
the  actual  money  he  has  spent ; and  that  is  what 
the  tenant  would  get  on  his  side. 

Mr.  Sexton. 

1202.  The  landlord  gets  the  whole  increased 
letting  value,  does  he  not  ? — Yes ; and  that  in- 
cludes the  percentage  on  that  100/.,  which  we 
will  suppose  that  he  spent,  as  well  as  the  increased 
letting  value,  if  any,  which  arises  from  the 
inherent  capacities  of  the  soil. 

Mr.  T.  M.  Hedy. 

1203.  Suppose  the  money  is  gone  naturally  in 
the  business,  that  it  belongs  to  the  board  of 
works,  and  is  made  a drainage  loan,  what  do 


Mr.  T.  M.  Healy— continued, 
you  do  ?— Of  course,  as  a rule,  if  the  tenant  gets 
the  loan  from  the  board  of  works  it  is  the 
tenant’s  improvement. 

1204.  Suppose  it  is  a landlord’s  improvement 
under  the  old  Acts,  it  is  afterwards  added  to  the 
rent,  that  is  if  not  specifically  ear-marked  as  a board 
of  works  loan,  but  added  to  the  rent,  in  fact; 
what  do  you  do  ? — Of  course  the  landlord  there 
gets  the  benefit. 

Mr.  Clancy. 

1205.  You  were  not  right  in  what  you  said  to 
Mr.  Sexton  just  now,  I 'think,  were 'you;  you 
said  that  the  whole  of  the  increased  letting  value 
included  the  percentage;  you  meant  that  the 
percentage  is  in  addition  to  the  increased  letting 
value,  did  you  not?— The  percentage  on  the 
money  expended  in  making  the  improvement  ? 

1206.  Yes?— Of  course  we  must  deduct  from 
the  increased  letting  value  the  percentage  on 
what  it  takes  to  make  the  work. 

1207.  When  you  said  to  Mr.  Sexton  that  the 
whole  of  the  increased  letting  value  went  to  the 
landlord  when  he  spent  the  money,  and  when 
you  said  that  it  included  the  percentage,  you  did 
not  mean  that ; you  meant  that  the  percentage 
was  in  addition  to  it,  did  you  not? — Oh,  no  ; we 
would  not  give  the  landlord  any  percentage  in 
addition.  What  we  would  do  would  be  this  : If 
the  landlord  spent  a hundred  pounds  on  draining 
a certain  amount  of  land,  that  expenditure  of  a 
hundred  pounds  would  increase,  you  may  take  it, 
the  annual  value  of  the  land  by  a certain  amount; 
we  then  would  value  the  land  at  its  increased 
letting  value  arising  from  the  making  of  the  im- 
provement, and  of  course  the  landlord  gets  the 
benefit  by  getting  a higher  letting  value  put  on 
his  land. 

Mr.  T.  W.  Russell. 

1208.  Now  as  to  the  presumption  of  the  owner- 
ship of  the  improvements  ; how  does  that  work 
out  in  actual  practice  ? I will  take  the  case  of  a 
small  farmer  in  County  Antrim,  County  Tyrone, 
or  any  other  of  those  counties  where  you  sit ; he 
comes  before  you  asking  to  have  his  rent  revised  ; 
he  files  a schedule  of  improvements,  I under- 
stand ? — Yes ; that  is,  if  it  is  over  10/.  valuation. 

1209.  Of  course,  if  it  is  over  10/.  valuation. 
Now  assume  that  that  schedule  is  before  you, 
how  do  you  proceed,  I mean,  as  Chairman  of  the 
Commission ; do  you,  in  court,  decide  which  of 
those  improvements  belong  to  the  landlord  and 
which  to  the  tenant,  or  do  you  leave  your  Sub- 
Commissioners,  when  they  go  upon  the  holding,  to 
decide  it? — Oh,  no  ; we  decide  that  in  court.  Of 
course  that  is  the  time  to  decide  the  matter  of  law, 
for  it  is  a matter  of  law  as  to  whether  any  of 
those  improvements  are  the  property  of  the 
tenant  or  the  property  of  the  landlord.  If  the 
landlord  wishes  to  raise  the  contention  that  some 
of  these  improvements  are  his  property,  owing 
to  any  of  the  rules  laid  down  in  the  4th  section 
of  the  Act  of  1870,  or  under  Adams  v.  Dun- 
seath,  or  for  any  other  reason,  I decide  then  and 
there  which  of  those  improvements  are  to  be 
taken  into  account  in  deduction  from  the  rent, 
and  which  are  to  be  rented  as  part  of  the  property 
of  the  landlord. 

1210.  What 
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Mr.  T.  W.  Russell — continued. 

1210.  What  is  the  presumption  in  regard  to 
improvements  ? — Well,  the  presumption  out  of 
Ulster,  that  is  where  there  is  no  Ulster  tenant- 
right  on  the  holding,  is  that  the  improvements 
are  made  by  the  tenants,  subject  to  these  various 
provisoes  that  I read  some  time  ago  ; that  is, 
that  they  were  made  within  20  years  from  the 
passing  of  the  Act  of  1870;  that  there  was  no 
lease  on  the  holding,  that  the  valuation  is  under 
100/.,  and  so  on.  “ Presumption”  is  limited  by 
those  various  rules,  but  in  Ulster  there  is  no 
limit  to  the  presumption. 

1211.  What  is  your  experience  as  regards  im- 
provements throughout  Ireland,  as  to  who  makes 
them  ? — Of  course  in  the  great  majority  of  cases 
they  are  made  by  the  tenants  undoubtedly. 

1212.  That  is  admitted,  is  it  not  ? — 1 think  so  ; 
I never  heard  it  disputed. 

Mr.  Sexton. 

1213.  What  does  the  evidence  before  you  in 
court  show  ? — Oh,  in  the  great  mass,  especially 
of  small  cases,  the  improvements  are  invariably 
made  by  the  tenants. 

Mr.  T.  M.  Htaly. 

1214.  Lord  Cowper’s  Report  is  decisive  ujjon 
that  point,  is  it  not  ? — Yes. 

Mr.  T.  W.  Russell. 

1215.  Do  you  think  it  would  be  any  hardship 
to  make  the  presumption  l-egarding  improvements 
in  favour  of  the  tenant,  that  is,  unless  proved 
otherwise,  that  they  should  belong  to  him  ? — The 
presumption  at  present  is  that  way,  subject  to 
the  exceptions. 

1216.  The  exceptions  are  very  considerable, 
are  not  they  ? — They  are  ; in  a large  number 
of  cases,  of  course,  they  annul  the  presumption. 

1217.  Do  not  they  put  very  great  difficulties 
in  the  tenant’s  way  in  proving  these  improve- 
ments ?— They  do. 

1218.  Do  the  Irish  farmers  generally  keep 
books,  for  example,  of  accounts  ? — No,  not  the 
smaller  ones. 

1219.  Do  you  find  that  the  Irish  tenant,  as  a 
rule,  keeps  either  books  nor  accounts? — No. 

1220.  Of  course,  I know  there  are  exceptions  ; 
do  you  find  that  in  court  ? I am  asking  your 
experience  ? — Well,  I cannot  say  that  I can 
recollect  a case  where  a tenant  produced  books 
with  any  record  of  his  improvements. 

1221.  Now,  is  it  not  the  case  that  a landlord, 
if  he  has  made  any  improvements  upon  a farm,  will 
have  that  record  in  the  estate  office  and  be  able 
to  prove  it  conclusively? — Well,  I could  not  say 
that  there  is  any  general  rule.  On  the  big 
estates,  the  well-managed  estates,  undoubtedly 
books  are  kept  in  which  a record  is  laid  down  of 
the  various  improvements  that  have  been  made 
or  allowed  for.  That  is  the  case,  of  course,  on  all 
the  well-managed  estates. 

1222.  Do  you  think  there  would  be  any  real 
hardship  if  in  cases  of  improvements,  taking 
Ireland  as  it  is,  the  presumption  should  be  in 
favour  of  the  tenant,  leaving  the  landlord  to 
prove  from  his  books  and  from  his  papers  in  the 
office  that  they  were  his  ; do  you  think  any  real 
hardship  would  be  wrought  to  the  landlord  by 
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that  ? — Of  course  it  is  difficult  to  answer  the 
question  generally.  There  are  plenty  of  indi- 
vidual cases  where  undoubtedly  hardships  would 
arise  as  they  do  at  present.  Hardships  now'  arise 
in  many  cases  where  the  tenant  is  unable  to 
prove  his  improvements  owing  to  the  absence  of 
records ; on  the  other  hand,  it  is  quite  probable 
that  hardship  might  arise  on  an  estate  where 
improvements  have  been  done  and  the  records 
have  been  lost.  It  is  difficult  to  say  that  in  all 
cases  it  would  do  away  with  hardship. 

Mr.  M“  Carton. 

1223.  May  I ask  you,  in  your  experience  in 
Ulster,  how  many  such  cases  have  you  met  with 
of  hardship  to  the  landlord  by  his  inability  to 
produce  records  ? — I do  not  know  of  any ; I can 
only  tell  you  what  I know,  of  course. 

Mr.  Macartney. 

1224.  Do  you  require  written  evidence  of  the 
tenant’s  improvements ; is  not  parol  evidence,  if 
proved  or  uncontradicted,  sufficient  to  satisfy  the 
Sub-Commission  ? — Yes,  it  is;  if  the  tenant  can 
give  clear  parol  evidence  that  he  has  seen  certain 
improvements  made  ; but  where  the  great  diffi- 
culty arises  is,  that  a tenant  begins  to  prove 
improvements  by  saying  that  his  father  reclaimed 
so  much  land,  then  it  turns  out  on  cross-examina- 
tion that  his  father  told  him  so,  that  he  never  saw' 
it  done,  and  we  rule  that  out. 

1225.  The  ordinary  parol  evidence  accepted  in 
a court  of  law  is  sufficient  to  satisfy  you,  is  it  not  ? 
— Yes. 

Mr.  T.  W.  Russell. 

1226.  You  say  that  when  a tenant  comes  into 
court  and  declares  that  his  father  made  certain 
improvements,  and  that  he  did  not  see  them  done, 
of  course  it  is  pure  hearsay,  and  you  must  rule  it 
out ; but  suppose  you  have  evidence  that  the 
improvement  was  actually  made,  do  you  still  rule 
him  out  ? — Yes,  we  can  only  allow  the  improve- 
ments that  he  proves.  Of  course  the  question 
of  presumption  arises  there. 

Mr.  Carson. 

1227.  Surely  under  the  Act  of  Parliament,  as 
regards  the  reclamation  of  waste  land  or  per- 
manent buildings,  you  must  presume  that  they 
were  made  by  the  tenants  ? — Unless  those  ex- 
ceptions come  in. 

1228.  What  exceptions  are  there  in  the  case  of 
waste  lands  or  buildings? — In  the  case  of  the 
reclamation  of  waste  lands  or  buildings,  they  are 
still  subject  to  the  actual  proof  of  doing. 

1229.  S.urely  there  is  a presumption  in  favour 
of  the  tenant  in  the  case  of  the  reclamation  of 
waste  land? — Under  what  ? 

1230.  Under  the  Act  of  1870? — There  is  the 
ordinary  presumption  that  I spoke  of. 

Mr.  Sexton. 

1231.  As  to  the  general  presumption,  I should 
like  you  to  give  us  some  guidance.  I understand 
from  you  that  experience  show's  that  the  improve- 
ments are  ordinarily  made  by  the  tenants.  Now', 
as  between  the  300,000  tenants  who  go  into 
court  (or  the  200,000)  on  the  one  hand,  who  keep 
no  accounts ; and,  on  the  other  hand,  the  five  or 
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Mr.  Sexton — continued. 

six  thousand  landlords  who  have  accounts  and 
skilled  agents,  on  which  side  would  you  say  it  is 
expedient  that  the  presumption  should  be  as  to 
their  making  the  improvements  ? — Of  course  it 
seems  undoubtedly  the  case  that  if  the  presump- 
tion is  against  the  larger  class  the  grievance  is 
on  the  larger  class ; if  now  the  larger  class  are 
debarred  from  geting  the  advantage  of  their 
improvements  by  the  difficulty  of  proof,  then 
undoubtedly  the  grievance  is  on  them. 

1232.  Are  the  tenant  class,  the  class  that  is 
the  worst  equipped  to  offer  legal  proof  on  account 
of  their  illiteracy  and  keeping  no  accounts  ? — 
That  follows. 

Mr.  T.  W.  Russell. 

1233.  On  the  question  of  sub-letting,  do  you 
find  from  practical  experience  great  hardships 
arising  from  the  exclusion  on  this  ground  ? — All 
I can  say  to  that  is  that  we  exclude  a large 
number  of  cases ; of  course,  I suppose  it  will 
follow  that  it  is  a hardship,  at  least,  that  they 
will  think  it  a hardship  when  excluded. 

1234.  As  to  the  question  of  triviality,  that 
arises  under  the  Act  of  1887,  does  it  not  ? — Yes, 
under  the  Act  of  1887. 

1235.  Now,  how  do  you  decide,  I mean 
practically,  that  a sub-letting  is  trivial  ? — W ell, 
that  is  a question  which  must  be  decided  in  each 
particular  case  with  the  best  guidance  we  can 
get  from  the  decisions  of  the  Court  of  Appeal, 
and  these  decisions  of  course  vary  somewhat. 

1236.  But  you  are  quite  sure  that  a very  large 
number  of  cases  are  excluded  on  the  ground  of 
the  tenant  not  being  in  bond  fide  occupation  of 
the  land  ? — Oh,  yes,  undoubtedly. 

1237.  Now  I come  to  the  question  of  Town 
Parks ; the  law  as  regards  town  parks  has  been 
considerably  changed,  has  it  not  ? — Yes. 

1238.  Have  you  any  suggestion  to  make  that 
would  help  the  legislature  in  deciding  what 
admittedly  is  a very  difficult  question  in  regard 
to  these  Town  Parks.  We  sit  under  a reference 
which  enables  us  to  make  suggestions  both  in 


Mr.  T.  W.  Russell — continued, 
law  and  practice.  The  Town  Parks  question  is  a 
question  of  great  difficulty  ; have  you  any  sug- 
gestion to  make  upon  it?  Have  you  turned  over 
in  your  own  mind,  from  your  experience  in 
different  parts  of  Ireland,  what  ought  to  be  done 
to  put  that  matter  on  a proper  foundation  ?- — Of 
course  I have  always  considered  that  with  regard 
to  Town  Parks  the  class  of  cases  that  should  be 
excluded  are  cases  of  lands  that  are  not  really  let 
for  agricultural  purposes;  that  the  test  should 
be  : is  the  holding  let  merely  for  the  accommo- 
dation of  a resident  in  a town,  or  is  it  let  for  the 
purposes  of  making  profit  by  farming;  and  I 
think  that  is  about  the  true  test. 

1239.  You  draw  a distinction,  do  you,  between 
land  let  for  accommodation  purposes,  and  land 
let  for  ordinary  farming  purposes  ? — Certainly. 

1240.  And  I understand  that  what  you  mean 
by  “ accommodation  land  ” would,  practically, 
amount  to  this,  the  case  of  a shopkeeper  in  a town 
who  rented  a field  for  the  purpose  of  keeping  a 
couple  of  cows,  perhaps,  for  the  use  of  his  house  ; 
is  not  that  what  you  mean  by  “ accommodation 
land  ” ? — Yes  ; or  a garden. 

1241.  That  is  what  you  call  “accommodation 
land,”  is  it? — Yes,  undoubtedly. 

1242.  You  distinguish  between  that  and  an 
ordinary  agricultural  holding  ? — Quite  so. 

1243.  Have  , you  any  suggestion  to  make  as 
regards  the  vexed  question  of  what  is  a “ town”? 
Well,  of  course  if  you  do  not  accept  the  definition 
laid  down  by  the  Lord  Chancellor  and  the 
present  Court  of  Appeal,  namely,  any  great  collec- 
tion of  houses  having  a demand  for  accommoda- 
tion land,  the  only  other  test  you  can  have  is  one 
of  population,  and  unless  you  introduce  a popula- 
tion limit,  I do  not  see  what  other  test  you  can 
apply. 

1244.  I understand  now,  as  Mr.  Sexton  put  it 
before,  that  any  collection  of  houses,  at  a cross- 
roads even,  is  ruled  to  be  a town  if  it  creates  a 
demand  for  accommodation  land  ? — Yes  ; the 
whole  thing  turns  on  the  creation  of  the  demand 
for  accommodation  land. 
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The  Right  Hon.  JOHN  MORLEY,  in  the  Chair. 


Mr.  W.  F.  Bailey,  again  called  in  ; and  further  Examined. 


Mr.  T.  W.  Russell. 

1245.  I want  to  ask  you  some  questions  on 
the  Ulster  custom.  Could  you  give  the  Com- 
mittee a convenient  definition  of  that  custom; 
has  your  attention  been  directed  to  Mr.  Blake’s 
definition,  for  example,  on  page  150  of  Mr. 
Cherry’s  book  ? — Y es,  it  has. 

1246.  Will  you  read  that  definition  ? — Mr. 
Blake,  who  was  the  chairman  of  the  county  of 
Fermanagh,  in  a case  of  “ Graham  v.  Earl  of 
Erne  (Donnell’s  Reports,  page  405),”  states  the 
“ five  leading  features  ” of  the  Ulster  custom  as 
follows  : — “ 1st.  The  right  or  custom  in  general 
of  yearly  tenants,  or  those  deriving  through 
them,  to  continue  in  undisturbed  possession  so 
long  as  they  act  properly  as  tenants  and  pay 
their  rents.  2nd.  The  correlative  right  of  the 
landlord  periodically  to  raise  the  rent,  so  as  to 
give  him  a just,  fair,  and  full  participation  in 
the  increased  value  of  the  land,  but  not  so  as  to 
extinguish  the  tenant’s  interest  by  paying  a rack 
rent.  3rd.  The  usage  or  custom  of  the  yearly 
tenants  to  sell  their  interest,  if  they  do  not  wish 
to  continue  in  possession,  or  if  they  become 
unable  to  pay  the  rent.  4th.  The  correlative 
right  of  the  landlord  to  be  consulted  and  to  exer- 
cise a potential  voice  in  the  approval  or  disap- 
proval of  the  proposed  assignee.  5th.  The  lia- 
bility of  the  landlord,  if  taking  land  for  his  own 
purposes  from  a tenant  to  pay  the  tenant  the  fair 
value  of  his  tenant  right.” 

1247.  Is  that  generally  accepted  as  a fair 
definition  of  the  Ulster  custom? — Yes. 

1248.  By  lawyers? — Yes,  that  is  generally 
considered  a fair  definition.  I may  add  the  defi- 
nition given  by  the  present  Master  of  the  Rolls 
(Mr.  Porter)  in  the  reported  case  of  M'Elroy 
v.  Brooke,  16  Law  Reports,  Ireland.  His  defi- 
nition is  this  : He  says, — “ The  ‘ essentials  ’ of  the 
Ulster  custom  ” are  “ the  right  to  sell ; to  have 
the  incoming  tenant,  if  there  he  no  reasonable 
objection  to  him,  recognised  by  the  landlord,  and 
to  have  a sum  of  money  paid  for  the  interest,  and 
the  tenancy  transferred,  I think  ” (he  says)  “ if 
any  of  these  ingredients  are  absent  the  essentials 
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1249.  Is  this  custom  universal  through  the 
Province  of  Ulster  ? — No,  it  is  not  credited  to 
any  particular  tenant  unless  he  can  prove  that 
the  custom  is  one  that  appertains  to  his  holding  ; 
that  is,  if  the  question  is  raised  on  the  other  side, 
the  onus  of  proof  is  on  him  to  prove  that  his 
holding  is  subject  to  the  custom.  That  arises 
from  the  words  in  the  1st  Section  of  the  Act  of 
1870,  which  legalised  the  custom. 


1250.  Then  there  are  different  usages  through- 
out Ulster  upon  the  matter  ? — Yes  ; there  is  no 
universal  custom  which  pertains  to  every  case. 
On  different  estates  different  usages  prevail. 
The  plural  word  “usages”  is  used  in  the  1st 
Section  of  the  Act  of  1870,  which  legalised  the 
custom. 


1251.  Now,  can  you  tell  the  Committee, 
shortly,  in  what  way  the  Ulster  custom  operates 
as  against  the  ordinary  law.  In  what  way  is  the 
Ulster  tenant  advantaged  by  the  Ulster  custom? 
— Under  the  Act  of  1881  the  tenant  of  the 
Ulster  custom-holding  has  got  certain  advan- 
tages that  are  not  given  to  tenants  who  do  not 
possess  the  benefits  of  the  custom.  In  the  first 
place  the  1st  Section  of  the  Act  of  1881,  which 
deals  with  free  sale,  provides  certain  conditions 
which  must  be  carried  out  by  the  tenant  if  he 
wishes  to  sell  his  holding  under  the  Act.  These 
conditions,  if  not  complied  with,  may  render  the 
sale  void.  In  the  case  of  an  Ulster  custom- 
holding the  tenant  is  not  obliged  to  comply  with 
those  conditions.  He  can  sell  under  the  custom. 
It  also  follows,  as  regards  the  tenant  of  an  ordi- 
nary tenancy  which  is  not  subject  to  the  Ulster 
custom  when  getting  his  rent  fixed,  the  landlord 
may  require  that  the  specified  value  of  the  tenancy 
should  be  fixed  at  the  same  time  as  the  rent  has  been 
fixed.  If  the  tenant,  at  any  time  during  the  con- 
tinuance of  the  Statutory  term,  wishes  to  sell  his 
holding,  the  landlord  has  the  right  to  pre-empt 
at  the  particular  specified  value  fixed  at  the 
G 3 beginning 
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beginning ; but  that  is  a provision  which  does 
not  apply  to  an  Ulster  custom-holding ; no 
specified  value  in  such  case  can  be  fixed.  Then 
another  difference  between  the  Act  of  1881,  as 
applying  to  Ulster  custom  cases  and  other  cases 
is  that  the  provisions  of  the  4th  Section  of  the 
Act  of  1870,  which  apply  to  a claim  for  im- 
provements in  the  case  of  ordinary  tenancies,  do 
not  apply  to  Ulster  custom  cases;  that  is,  these 
various  provisoes  which  limit  the  claim  for  im- 
provements in  the  cases  of  leaseholds,  and  the 
cases  of  improvements  more  than  20  years  old, 
and  so  forth  ; these  provisions  do  not  apply  to 
Ulster  custom  cases. 

1252.  After  the  custom  is  proved  of  course  ? 
— After  the  custom  is  proved. 

1253.  Is  there  anything  else  ? — Then  the 
question  of  presumption  as  to  the  ownership  of 
improvements  is  more  in  favour  of  the  Ulster 
tenant,  than  of  the  tenant  not  subject  to  the 
custom.  The  presumption  in  the  case  of  an 
Ulster  custom  holding,  is  that  the  improvements 
are  made  by  the  tenant,  and  are  his  property. 
There  are  a great  number  of  exceptions  to  the 
presumption  in  the  case  of  non-custom  tenants. 

1254.  The  exceptions  do  not  apply  on  a holding 
where  the  custom  is  proved  ? — The  legal  presump- 
tion, as  laid  down  in  the  5th  Section  of  the  Act 
of  1870,  does  not  apply. 

1255.  Now  passing  from  that,  and  going  to 
the  question  of  turbary,  will  you  tell  the  Com- 
mittee how  the  Sub-Commissions  deal  with  tur- 
bary when  they  are  fixing  rents.  Of  courseturbary 
is  a necessity  of  the  holding? — Where  it  exists. 
In  a great  many  parts  of  Ireland  the  turbary  is 
either  non-existent  or  is  cut  out ; but  where  the 
turbary  does  not  exist  we  have  in  the  first  place 
to  find  out  whether  the  landlord  means  to  have 
turbary  attached  to  each  case,  and  we  in  fixing 
our  rent  must,  of  course,  take  that  into  account ; 
and  we  increase  the  rent  where  there  is  that 
right  of  turbary  attached;  and  that  is  a question 
we  have  to  consider  in  each  case  as  it  arises. 

1256.  Now  take  a case  were  the  landlord 
separates  the  turbary  altogether  from  the  holding, 
have  you  had  any  of  these  cases? — Oh,  very 
frequently.  If  the  landlord  objects  to  have 
turbary  attached  to  the  holding,  and  if  the  tenant 
is  not  able  to  satisfy  us  in  Court  that  the  turbary 
is  appurtenant  to  the  holding,  that  it  is  a right 
attached  to  the  holding,  of  course  we  have  then 
to  fix  the  rent  without  turbary. 

1257.  Does  this  happen  in  these  cases  : A 
fair  rent  is  fixed  upon  the  land  itself ; upon  the 
farm;  without  any  regard  to  turbary? — Yes. 

1258.  Well,  turbary  is  almost  a necessity  in 
most  parts  of  Ireland,  is  it  not,  for  the  farmer  ? — 
Well,  of  course  it  is  the  chief  fuel  in  the  west 
and  central  parts  of  the  country. 

1259.  Then  in  those  cases  the  landlord  can 
exact  whatever  rent  he  chooses  for  the  turbary  ? 
— Well,  we  simply,  in  such  cases,  ignore  the  tur- 
bary. 

1260.  You  ignore  it,  and  therefore  the  land- 
lord and  the  tenant  must  make  a bargain  between 
themselves  for  the  turbary  ? — That  is  so,  as  far 
as  we  are  concerned. 

1261.  That  is  if  the  tenant  is  to  use  it  ? — Yes, 
we  have  nothing  more  to  say  to  it ; it  is  outside 
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the  fair  rent  we  fix,  and,  of  course,  it  is  then  a 
matter  of  contract  between  them. 

1262.  Then  under  the  law  as  it  stands,  it  would 
be  perfectly  possible  for  a landlord,  by  letting 
turbary  to  recoup  himself  for  anything  the  Land 
Commission  may  strike  off  the  rent? — Well,  that 
is  possible. 

1263.  Are  you  familiar  with  the  case  of  Flan- 
nery v.  Nolan  ? — Yes. 

1264.  May  I ask  you  if  this  is  the  law  as  de- 
cided by  the  Court;  I take  a case  from  the 
county  of  Kildare  as  illustrating  it ; a man  takes  a 
lease,  in  that  lease  there  are  three  sub-tenants 
conveyed  in  the  lease ; he  comes  under  the  Lease- 
holders Act  to  have  a fair  rent  fixed,  and  he  is 
ruled  out  because  these  sub-tenants  are  not  his, 
but  the  lessors  ? — Yes  ; of  course,  in  Flannery  v. 
Nolan,  it  was  a dictum  of  Lord  Justice  Fitz- 
gibbon’s  that  a lease  of  the  reversion  was  not  a 
sub-letting.  He  held,  in  such  a case  as  you 
describe,  where  the  sub-lettings  were  in  existence 
at  the  making  of  the  lease,  that  the  tenant  merely 
got  a lease  of  the  reversion  to  the  sub-tenancies, 
and  that  consequently  the  possession  of  those 
sub-tenants  was  not  created  by  the  tenant  apply- 
ing, and  that  consequently  no  consent  on  the 
part  of  that  landlord  could  validate  the  sub- 
letting so  as  to  bring  the  holding  within  the  Land. 
Acts. 

1265.  At  all  events,  in  all  such  cases  they  are 
out  of  Court? — Yes,  the  tenant  is  out  of  Court. 

1266.  We  have  had  it  that  the  claim  for  im- 
provements is  made  on  a schedule  ? — Yes. 

1267.  Is  it  on  the  back  of  the  originating 
notice  ? — It  is  on  the  back  of  the  notice. 

1268.  You  have  told  us  already  that  the  Irish 
tenant  farmer  does  not  keep  books  or  accounts  as 
a rule  ? — Not  as  a ride. 

1269.  Not  as  a rule  ? — No. 

1270.  Do  you,  in  your  experience,  frequently 
find  that  these  Schedules  are  not  accurate  ; that 
is  that  the  improvements  are  not  accurately  de- 
fined on  the  back  of  the  originating  notice? — 
Very  commonly. 

1271.  Now  tell  me  what  happens  in  this  case  : 
supposing  that  your  Sub-Commissioners  go  upon 
the  land  to  inspect  it  and  they  find  the  improve- 
ments are  of  greater  value  than  have  been 
enumerated  on  the  back  of  the  originating  notice, 
what  happens? — We  only  allow  the  improve- 
ments that  have  been  put  on  the  notice,  and  that 
have  been  proved  in  Court. 

1272.  Although  your  inspectors  find  that  the 
improvements  are  of  greater  value  than  the 
amount  proved  in  Court,  or  stated  on  the  back 
of  the  originating  notice  ? — Quite  so. 

1273.  You  have  no  power  to  deal  with  the 
actual  facts  ? — Except  in  the  case  of  an  applica- 
tion made  by  the  tenant  to  have  the  case  ad- 
journed in  order  that  he  may  serve  a new 
schedule  of  improvements.  That  point  is  gov- 
erned by  one  of  the  rules  made  under  the  Land 
Act ; the  rules  of  1883.  It  is  the  108th  rule  at 
page  547  of  Cherry’s  boob. 

1274.  Of  course  that  means  new  expenses  to 
the  tenant,  does  it  not  ? — In  the  case  of  any  hold- 
ing valued  at,  or  over,  10/.,  the  tenant  must  en- 
dorse on  the  notice  “ the  particulars  of  any  im- 
provements 
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provements  in  respect  of  which  evidence  is 
intended  to  be  produced,  or  which  are  intended 
to  be  relied  on  by  the  tenant,  as  having  been 
made  by  him  or  his  predecessors  in  title,  with 
the  dates  at  which  the  same  were  made  accord- 
ing to  the  best  of  the  tenant’s  knowledge  or 
belief.” 

1275.  The  Court  has  not  power  to  amend  ? — 
Not  if  objection  is  taken,  unless  we  give  time  to 
have  the  tenant  serve  a new  Schedule. 

1270.  There  must  practically  be  a rehearing 
of  the  case  ?— "Well,  an  adjournment. 

1277.  An  adjournment  of  the  case  ? — Yes. 

1278.  Of  course  that  means  expense  to  the 
tenant? — It  of  course  means  delay  and  whatever 
expense  there  may  be. 

1279.  Now  as  to  costs;  what  do  you  find  is 
the  average  cost  of  an  application,  say,  upon  a 
holding  valued  at  10?.  ? — Well,  there  is  a sche- 
dule of  costs  laid  down  by  the  Land  Commission 
which  governs  the  question  of  costs.  That 
schedule  of  fees  you  will  find  in  Cherry’s  book, 
pages  586  and  587;  thei-e  it  is  laid  down  (on  page 
587 ) that  the  cost  in  a fair  rent  application  shall 
be  as  follows : “ Where  application  is  made  to 
fix  a fair  rent : for  all  proceedings  from  the 
originating  notice  to  the  final  order  of  the  Court. 
Where  the  rent  stated  in  the  originating  notice 
does  not  exceed  51.,  the  fee  is  10s.” 

1280.  Does  that  include  solicitor’s  fee  ? — That 
is  the  solicitor’s  fee. 

1281.  Do  you  find  that  a large  number  of 
these  cases  are  heard  without  solicitors  now  ? — 
In  the  west  of  Ireland  and  in  the  midland  parts, 
in  the  counties  of  Leitrim  and  Cavan  and  those 
districts,  a very  large  number  of  small  cases  are 
heard  without  solicitors. 

1282.  Then  what  is  the  cost  in  that  case  ? — 
Of  course  there  the  only  costs  is  the  cost  of  the 
valuer  or  surveyor  that  the  tenant  may  produce 
if  he  produces  such. 

1283.  I believe  the  cost  is  regulated  by  the 
rules  also ; is  that  included  ? — There  is  a schedule 
of  fees  for  professional  valuers  too.  It  is  laid 
down  on  page  589  of  Cherry  : “ Fees  for  pro- 
fessional valuers.  W here  the  rent  of  holding  is 
under  30/.,  10s.  6e?.,”  and  so  on. 

1284.  Do  you  find  complaints  as  to  the  delay 
in  the  hearing  of  the  cases  ? — Not  now.  There 
were  great  complaints  some  years  ago,  but  of 
late  I have  been  hearing  cases  for  last  year  in 
which  the  notice  had  not  been  served  more 
than  three  months  in  a great  number  of  cases. 

1285.  I understand  you  have  very  nearly 
worked  out  the  fair  rent  cases,  have  you  not  ? — 
No,  they  are  coming  in  very  constantly  yet. 
We  constantly  clear  out  all  the  applications  in  a 
county,  and  some  time  afterwards  a new  list  has 
been  worked  up. 

1286.  Do  the  farmers  complain  about  the  long 
distances  they  have  to  travel  to  these  courts 
sometimes  ; what  arrangements  do  you  make 
in  regard  to  their  convenience,  because,  I pre- 
sume, you  try  to  convenience  the  parties  ? — The 
cases  are  always  listed  according  to  Poor  Law 
Union.  In  Ireland  the  Poor  Law  Unions  are  so 
arranged  as  to  comprise  the  lands  or  electoral 
divisions  round  some  market  town  that  is,  as  a 
rule,  used  by  the  country  people  for  market 
purposes.  As  a rule  we  sit  in  that  market  town 
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for  the  hearing  of  the  cases  which  are  listed  in 
the  Union,  and  in  . some  cases  where  we  find  a 
large  number  of  applications  come  from  one 
corner  I may  say  of  the  Union,  we  arrange  to 
sit  in  that  place.  For  example,  last  month  I had 
a very  large  list  of  cases  in  the  Poor  Law 
Union  of  Cavan  : a great  number  of  these  cases 
lay  about  Belturbet,  which  is  about  some  10 
miles  or  so  from  Cavan,  and  instead  of  sitting  in 
Cavan  for  the  hearing  of  them,  we  went  to  Bel- 
turbet and  heard  them  there  within  a mile  or 
two  of  the  holdings. 

1287.  You  try  to  meet  the  convenience  of  the 
parties  ?— Yes,  in  all  cases  we  sit  as  near  the 
holdings  as  possible. 

1288.  When  you  make  a list  do  you  bring  the 
farmers  in  that  day,  and  make  them  come  the 
next  day  and  the  next  until  their  case  is  finally 
decided,  or  do  you  simply  list  the  cases  likely  to 
be  heard  that  day  ? — Each  Commission  is,  I 
suppose,  worked  in  its  own  method,  but  my 
system  is  to  notify  as  many  cases  as  I think  are 
likely  to  be  heard  on  each  day,  so  that  as  a rule, 
almost  invariably,  we  hear  all  the  cases  notified 
on  that  day  for  which  they  are  summoned. 

1289.  You  have  no  power  to  deal  with 
arrears  of  rent? — No. 

1290.  Are  you  aware  that  the  Scotch  Com- 
mission has  ? — Y es. 

1291.  Do  you  think  that  the  absence  of  that 
power  in  the  Act  prevents  tenants  coming  in  to 
have  a fair  rent  fixed  ? — I think  in  certain  cases 
it  does ; at  least,  I have  cases  before  me  where, 
on  cross-examination,  it  is  a constant  question 
asked  by  the  solicitor  : “ Tell  me  why  you  did 
not  come  in  before — why  you  have  waited  so 
long  in  coming  in  to  get  your  rent  fixed  ”;  and 
the  answer  very  frequently  is  that  there  were 
arrears  of  rent  which  prevented  him  from  com- 
ing in.  Of  course,  that  is  the  only  way  I have 
of  knowing. 

1292.  Of  course,  the  question  of  arrears  does 
not  prevent  them  coming  in? — Oh  no,  certainly 
not. 

1293.  But  coming  in  may  be  followed  by  cer- 
tain results-;  that  is  the  ground  you  think? — 
That  seems  to  be  their  fear. 

1294.  You  have  found  that  in  your  experi- 
ence?— Yes,  I have. 

1295.  Now,  about  the  question  of  new  pro- 
cedure ; we  sit,  as  you  know,  under  a reference 
which  enables  us  to  make  suggestions  both  as  to 
law  and  practice.  Have  you  contemplated  the 
new  ora  after  the  first  leases  expire ; have  you 
any  idea  as  to  what  will  take  place  then,  or  what 
ought  to  take  place  ; would  you  go  round  just 
the  same  way  again  for  the  next  15  years? — 
Well,  of  course,  I think,  as  I said  on  the  last 
day  1 was  here,  that  probably  the  most  satis- 
factory way  of  hearing  fair  rent  cases  is  the 
present  method  of  having  an  inquiry  before  a 
competent  tribunal,  by  which  the  evidence  can 
be  sifted,  and  in  which  the  holding  can  be  sub- 
sequently inspected  by  two  members  of  the  Court 
who  have  the  power  of  testing  the  evidence  and 
making  a valuation  for  themselves.  Of  course, 
if  that  method  is  considered  too  complex  for  a 
number  of  the  smaller  cases,  it  is  possible  to 
devise  a system  which  would  enable  the  non-con- 
tentions cases  to  have  rents  fixed  without  such 

G 4 a hearing. 
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Mr.  T.  W.  Russell — continued, 
a hearing.  I would  on  no  account  think  it 
advisable  that  in  cases  in  which  any  contention 
as  regards  the  ownership  of  improvements  or  the 
status  of  the  tenants  arose  should  be  dealt  with, 
or  that  a rent  should  be  fixed  on  the  holding 
without  a preliminary  hearing,  as  I think  it 
would  in  the  long  run  only  lead  to  more  trouble, 
great  confusion,  and  more  expense  ; but  I think 
it  would  be  possible,  in  the  case  of  small  tenancies, 
to  require  that,  on  the  notice  served  requiring  a 
revision  of  the  rent,  an  endorsement  should  be 
made  of  the  improvements  claimed,  which  notice, 
of  course,  with  the  endorsement,  should  be  served 
on  the  opposite  party  ; and  if  the  opposite  party 
had  no  claim  or  objection  to  that  schedule  of  im- 
provements, it  would  be  considered  non-conten- 
tious ; if  he  had  an  objection  he  should  serve  it ; if 
he  had  not,  the  case  should  be  treated  as  a non-con- 
tentious  one,  and  it  might  be  sent  down  to  a single 
valuer,  who  might  make  a valuation  with  a sche- 
dule endorsed  upon  it.  In  that  way  the  rent  might 
be  fixed.  If  that  were  not  objected  to  within 
a specified  time,  it  might  be  the  rent  for  the 
statutory  term  ; but  if  any  objection  were  taken 
to  it,  I think  it  should  be  listed  in  the  ordinary 
way  before  a sub-commission.  Of  course,  it 
might  be  provided  in  such  a case  as  that  that  no 
appeal  might  be  allowed  from  a sub-commission 
as  a previous  valuation  had  been  made  by  a 
single  valuer ; but  if  any  subject  of  contention 
was  raised,  I think  that  undoubtedly  in  such  a 
case  the  parties  should,  in  the  first  instance,  be 
sent  to  a sub-cqmmission.  ■ 

129G.  In  other  words,  you  think  that  there  are 
a certain  number  of  what  you  call  non-conten- 
tious  cases  that  could  practically  be  decided 
upon  the  report  of  a single  valuer ; but  that  in  all 
cases  where  questions  of  improvements  or  the 
status  of  the  tenant  came  up,  you  would  maintain 
the  Court  as  it  at  present  exists  ? — Certainly. 

1297.  Have  you  formed  any  opinion  as  to 
giving  an  appeal  on  the  question  of  value? — I 
think  in  the  cases  I have  mentioned  (those  cases 
that  in  the  first  instance  were  to  be  regarded  as 
noil-contentious  cases)  that  there  it  might  be 
advisable  not  to  give  an  appeal  on  the  mere  ques- 
tion of  value,  as  in  the  first  instance,  the  holding, 
being  regarded  as  non-con  ten  tious  by  both  land- 
lord and  tenant,  was  valued  by  a Land  Com- 
mission valuer,  and  subsequently  had  a rent  fixed 
by  a sub-commission ; I think  in  such  cases  it 
might  fairly  be  provided  that  there  should  be  no 
appeal. 

1 298.  I am  speaking  more  widely  than  that. 
Do  you  think  the  present  plan  of  appealing  on 
the  mere  question  of  value  apart  from  law  is  a 
good  plan  ? — I prefer  not  to  express  an  opinion 
upon  that,  as  the  appeals  are  naturally  from 
myself,  and  I do  not  want  to  have  it  thought 
that  I object  to  an  appeal. 

1299.  Not  on  value;  the  appeals  are  mainly 
upon  law  ? — Appeals  are  often  from  my  commis- 
sion on  value  ; 1 am  responsible. 

1300.  Mr.  Commissioner  Fitzgerald  told  us 
that,  on  the  Sub-Commissioners’  Report,  the 
amount  of  rent  that  they  allow  for  improvements 
was  not  stated  ? — Yes. 

1301.  Is  there  any  reason  why  that  should  be 


Mr.  T.  W.  Russell — continued, 
withheld? — No,  I do  not  see  any  reason  why  it 
should  be  withheld. 

1302.  You  see  no  reason  why  it  should  be 
withheld  ? — I see  no  reason  why  it  should  be 
withheld. 

1303.  The  Sub-Commissioners’  Report  I am 
speaking  of;  that  is  the  pink  paper,  is  it  not, 
that  was  handed  in? — Yes,  the  pink  report.  I 
think  it  would  be  satisfactory  to  both  landlord 
and  tenants  to  give  the  amount  of  money  that 
was  allowed  off  the  rent  as  against  improve- 
ments. 

Mr.  Sexton. 

1304.  The  amount  is  only  in  the  Field-book, 
is  it  ? — On  the  present  pink  report  we  only  state 
the  improvements  we  have  allowed,  and  not  the 
money  value  which  we  have  attached  to  them. 

Mr.  T.  W.  Russell. 

1305.  Do  you  remember  me  referring  to  the 
case  of  Mr.  Andrew  Kennedy  of  Ballymena,  a 
subletting  case  ? — Yes. 

1306.  Have  you  got  the  file  of  that  case  here  ? 
— Yes,  I have. 

1307.  I must  trouble  you  to  go  back  to  Andrew 
Kennedy’s  case  ; you  had  not  the  facts  when  I 
asked  you  before  about  them.  He  was  excluded 
because  of  subletting,  was  he  not  ? — Yes. 

1308.  He  held  under  a fee  farm  grant,  did 
he  not  ? — Yes,  he  held  under  a fee  farm  grant. 

1309.  Can  you  tell  me  what  his  rent  was  when 
you  heard  the  case  ? — His  rent  was  60/. 

1310.  Was  there  proved  before  you  any 
previous  rent  there  had  been  on  the  holding  ? — 
I see  in  the  schedule  that  about  1870  the  rent 
was  raised  on  the  fall  of  an  old  lease  from 
14/.  17s.  3d.  to  60/. 

1311.  That  is  a pretty  considerable  rise  ; what 
was  the  date  of  the  old  lease  ? — The  rise  was 
made  in  1870;  it  was  on  the  fall  of  an  old 
lease,  but  I have  not  the  date  of  that  lease. 
That  is  all  the  information  that  is  given  on  this 
schedule. 

1312.  What  rent  did  you  fix? — We  fixed  a 
rent  of  34/. 

1313.  £.14.  17s.  3d.,  60/.,  and  34/.  ; practi- 
cally, these  are  the  three  figures? — Yes. 

1314.  And  Mr.  Justice  Bewlay  ruled  that  the 
subletting  was  not  “ trivial,”  and  therefore  put 
him  out  of  court,  and  he  is  paying  his  old  rent  of 
60/.  ? — Yes. 

1315.  You  decided  that  the  34/.  was  a fair 
rent  ? — Y es. 

1316.  Was  the  lease  produced  in  court? — 
His  grant  was  produced. 

1317.  Did  it  contain  the  words  “ to  Andrew 
Kennedy  and  his  under-tenants.”  In  other 
words,  was  the  sub-letting  sanctioned  by  the  land- 
lord in  the  grant  ? — As  far  as  I remember  the 
case  that  is  so.  Of  course  the  lease  or  grant  is 
not  on  the  file  ; but,  as  I remember  the  case, 
those  words  were  contained  in  it. 

1318.  Those  words  were  contained  in  it? — 
Yes. 

1319.  And  therefore  Mr.  Kennedy  had  not 
violated  any  covenant  at  all  in  erecting  these 
cottages  for  his  labourers  ? — No. 

1320.  The 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


SELECT  COMMITTEE  ON  LAND  ACTS  (IRELAND). 


8 May  1894.] 


Mr.  Bailey. 


*f  Continued. 


Mr.  Sexton. 

1320.  The  Legal  Sub-Commissioners,  I believe, 
are  barristers,  are  they  not? — There  are  three 
barristers  and  one  solicitor. 

1321.  Have  they  all  had  substantial  practice 
in  the  profession?—  Yes,  at  least  so  far  as  I am 
aware. 

1322.  What  is  the  qualification  of  the  Lay  Sub- 
Commissioners? — A practical  acquaintance  with 
the  value  of  land,  is,  I think,  what  is  laid  down 
in  the  rule  under  which  they  are  appointed. 

1323.  From  your  knowledge  can  you  say  how 
they  acquired  a practical  acquaintance  of  the 
value  of  land ; was  it  as  landlords,  or  as  land 
agents,  or  as  tenants  ? — In  many  of  the  cases, 
speaking  for  the  members  that  1 know  myself 
personally,  and  their  antecedents,  they  acquired 
it  by  farming  large  quantities  of  land  ; but,  of 
course,  I cannot  speak  for  the  entire  body  of 
them.  Each  man,  of  course,  has  his  own  quali- 
fications. I think  there  was  a return  made  to 
the  House; 

1324.  There  are  six  of  them,  associated  directly 
with  you,  I think,? — There  are;  yes. 

1325.  How  did  they  acquire  their  practical 
knowledge  of  land? — I have  got  three  pairs. 
I know  that  of  each  of  those  pairs,  one,  at  least, 
has  acquired  his  knowledge  as  a farmer  in  Ulster ; 
and  the  other  three,  I think  (some  of  them  farmed 
largely,  too)  were  agents  or  landlords. 

1326.  Their  main  interest  in  connection  with 
land  was  the  receipt  or  collection  of  rent,  was 
it  ? — I would  not  like  to  say  ; it  is  only  heai'say. 
I have  no  personal  knowledge  really  of  what 
their  main  interest  was.  I am  only  aware  of  this 
fact. 

1327.  Can  you  find  their  names  on  the  return? 
— Yes,  I can. 

1328.  It  is  important  that  we  should  know 
who  they  are  ? — Shall  I give  you  the  six  gentle- 
men who  are  with  me  ? 

1329.  If  you  please? — One  of  them  is  Mr. 
Samuel  Byers,  whose  previous  profession  was 
that  of  a farmer  engaged  in  the  flax  trade  in  the 
County  of  Armagh  ; he  was  tenant  of  a large 
farm.  With  Mr.  Byers,  at  present,  is  Mr.  Bice, 
who  was  a large  farmer  in  the  south  of  Ireland, 
and  a member  of  the  Duke  of  Richmond’s  Com- 
mission, a man  of  large  experience.  Then  I have 
Mr.  MacAfee  on  another  wing,  who  was  a large 
farmer  in  the  County  of  Antrim,  near  Bally- 
money.  With  Mr.  MacAfee  is  Mr.  Thompson  ; 
he  is  entered  in  this  return  as  a farmer  and  land 
agent.  The  acreage  of  land  that  he  returns  as 
having  farmed  is  2,500  acres. 

Mr.  T.  W.  Russell. 

1330.  Does  it  say  who  he  was  agent  for  ?-— 
No,  it  does  not.  On  the  third  wing  of  my  Com- 
mission I have  Mr.  Thomas  Davidson,  who 
farmed  largely  near  Moy,  in  the  County  of 
Tyrone,  a farmer ; and  with  him  is  Mr.  John 
Golding,  who  managed  farms  and  estates. 

Mr.  Sexton. 

1331.  How  would  you  classify  them,  as  be- 
tween landlords  and  land  agents  and  farmers,  and 
those  men  who  were  farmers  and  nothing  else  ? — 
Men  who  farmed  and  nothing  else,  and  men  who 
farmed  and  also  have  had  the  care  of  estates  as 
agents  or  managers. 

0.122. 
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1332.  Are  there  any  landlords  simply,  or  any- 
one who  is  a landlord  among  the  six  ? — Not  on 
my  Commission  at  present. 

1333.  I thought  vou  mentioned  one? — Two: 
Mr.  Thompson  and  Mr.  Golding.  Mr.  Thomp- 
son certainly  farmed  as  well. 

1334.  I know  ; I am  not  putting  that  point  to 
you.  Were  they  landlords? — Yes,  undoubtedly. 

1335.  How  many  were  land  agents?  — Mr. 
Thompson  and  Mr.  Golding. 

1336.  How  many  were  farmers  without  being 
landlords  or  agents  as  well  ? — Mr.  MacAfee,  Mr. 
Davidson,  Mr.  Byers,  and  Mr.  Rice. 

1337.  The  three  pairs  of  Lay  Commissioners 
may  be  sitting  at  once,  may  they  not? — Well, 
that  happens  very  seldom,  except  at  the  com- 
mencement of  a term  when  they  sit  for  the  first 
day  only  ? 

1338.  It  may  happen  for  some  days,  then  ? — 
As  a rule,  I try  to  prevent  it,  because  I make 
arrangements  with  them  to  sit  for  one  day,  and 
then  that  they  should  adjourn,  having  heard 
enough  of  cases  that  day  to  enable  them  to  carry 
on  the  inspection,  until  I come  ; but  of  course  I 
cannot. tell  what  arrangements  are  made  by  other 
Commissions. 

1339.  We  have  heard  that  on  some  days  at 
the  beginning  of  the  term,  two  pairs  of  Lay 
Commissioners  may  sit  without  the  Legal  Chair- 
man ? — Yes,  that  is  so  in  certain  cases. 

1340.  These  are  simply  agricultural  experts  ? 
— Y es. 

1341.  .When  the  Chairman  is  not  there,  do  they 
apply  principles  of  law  to  the  evidence  ? — The 
rule  is,  that  if  any  question  or  principle  of  law'  is 
raised  which . will  require  legal  consideration, 
they  are  required  by  the  instructions  issued  to 
reserve  such  point  for  the  Chairman  when  he 
comes  at  the  subsequent  sitting.  Of  course,  as  a 
rule,  there  are  a large  number  of  cases  on  which 
questions  of  value  mainly  arise,  and  they  hear 
those  ; but  even  with  those,  if  a question  of  law 
arises,  they  reserve  it,  at  least  they  are  req  uired  to. 

1342.  As  a matter  of  fact,  do  the  Lay  Sub- 
Commissioners,  without  awaiting  the  presence  of 
the  Chairman,  proceed  to  inspect,  value,  and 
determine  the  rent  ? — In  certain  cases,  they  do. 

1343.  So  that  the  question  of  whether  or  not 
there  wras  a question  of  law  which  they  ought  to 
have  reserved,  is  one  which  they  dispose  of  at 
their  discretion  ? — Yes,  of  course ; I may  say  this, 
that  in  many  of  those  cases,  they  reserve  the 
question  of  law,  and  ask  the  Chairman  when  he 
comes  round  to  fix  the  rents,  as  to  what  his  ruling 
is,  on  it.  For  example,  a simple  question  may 
arise  with  regard  to  some  claim  for  improvements, 
they  may  hear  the  case,  but  they  may  reserve 
the  point  for  the  Chairman  and  consult  him  when 
he  comes  round  as  to  what  they  should  have  done. 

] 344.  They  reserve  it  ? — They  reserve  it. 

1345.  They  may  reserve  it  ? — Yes. 

1346.  Suppose  any  such  question  arose  as, 
whether  the  tenant  was  a tenant  at  all,  or  whether 
he  was  such  a tenant  as  could  have  a fair  rent  fixed, 
or  whether  the  holding  was  a holding  upon  which 
a fair  rent  could  be  fixed,  the  case  would  rest 
w'ith  them  to  say  whether  they  would  reserve  it 
or  whether  they  were  satisfied  with  their  own 

H decision  ? 
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decision  ? — In  my  experience  of  such  cases,  they 
always  have  reserved  it,  always. 

1347.  After  the. hearing  in  the  Court,  without 
any  public  announcement,  you  sit  together  in 
private  and  agree  to  apply  the  law  and  the 
evidence  to  the  value  of  the  holding  ? — Yes. 

1348.  Upon  every  question  of  law,  the  ques- 
tion : Is  this  a tenant,  is  he  a tenant  who  can 
have  a fair  rent  fixed,  is  this  a holding  on  which 
a fair  rent  can  be  fixed,  and  so  forth,  you  lay 
down  the  law  to  the  Lay  Sub-Commissioners  ? — 
To  the  Lay  Sub-Commissioners. 

1349.  And  they  take  it  from  you  ?— Yes. 
There  have  been  cases  in  which  the  Lay  Com- 
missioners have  dissented  from  the  Legal  Com- 
missioner; but,  as  a rule,  they  have  been  re- 
versed on  an  appeal. 

1350.  Have  they  technically  the  right  to 
dissent  from  you  in  law  ? — Technically  each  of 
the  three  members  of  the  Court  has  a right  to 
his  own  opinion,  and  sometimes  two  laymen  do 
form  an  opinion  on  a point  of  law ; but  in  my 
experience  it  generally  has  been  reversed. 

1351.  But  I suppose  their  appreciation  of  the 
prospect  of  dissent  between  a lawyer  on  one  side 
and  laymen  on  the  other,  on  a question  of 
law  has  led  them  to  conform  ? — Yes;  at  least  that 
is  my  experience. 

1352.  You  instruct  them  before  they  visit  the 
holding.  What  I call  preliminary  questions 
being  determined  as  to  the  holding,  you  instruct 
them  what  improvements  are  to  be  held  to  have 
been  made  by  the  landlord  and  what  by  the 
tenant?— Quite  so. 

1353.  And  they  take  that  law  from  you  ?— 
They  take  that  law  from  me. 

1354.  Then  they  proceed  to  value  the  holding. 
We  have  been  told  that  they  may  differ  in 
opinion  ? — Yes. 

1355.  When  they  differ  in  opinion  do  they 
make  separate  notes  ? — They  do. 

1356.  In  any  case  they  make  separate  notes, 
do  they  not  ? — In  any  case  they  make  separate 
notes. 

1357.  Then  they  return  and  join  you,  or  rejoin 
you  ? — Yes. 

1358.  Then  your  function  is,  upon  the  several 
elements  of  the  report  as  to  value,  to  fix  the  fair 
rent?— Les. 

1359.  If  they  differ  in  opinion  upon  the  point 
of  value,  or  upon  the  main  question  of  what 
should  be  the  amount  of  the  fair  rent,  how  do 
you  decide  between  them  ? — W ell,  as  a rule,  I 
look  first  to  the  evidence  which  has  been  given 
by  the  expert  valuers  in  Court,  and  hovv  far 
their  evidence  will  bear  out  the  opinion  of  either 
or  both  of  the  Lay  Commissioners,  and  I may 
ask  them  what  are  the  divisions  into  which  they 
have  divided  the  land  according  to  quality,  and 
how  much  rent  they  may  have  put  on  each  of 
those  divisions.  1 can  test  th'at  then  by  the 
evidence  that  we  have  taken  down  in  Court  with 
regard  to  these  different  divisions,  and,  of  course, 
1 then  come  to  the  best  conclusion  I can  in  such 
a case  as  to  which  of  them  I should  approximate 
to. 

1360.  Do  you  examine  the  views  of  the  two 
Lay*  Commissioners  by  the  light  of  the  expert’s 
evidence  (the  landlord’s  valuer  and  the  tenant’s 


Mr.  Sex  ton— continued. 

valuer)  in  Court?-- -Yes,  if  I find  the  landlord’s 
and  tenant’s  valuers  have  really  given  evidence 
that  will  enable  me  to  do  so.  Sometimes,  of 
course,  they  will  not  give  the  evidence  that  will 
enable  you  to  do  so  ; but  where  they  do,  1 cer- 
tainly apply  it. 

1361.  What  is  the  usual  result  ? Do  you  split 
the  difference,  or  do  you  adopt  the  view  of  the 
one  in  preference  to  that  of  the  other  ? — Well, 
in  my  case  I never  certainly  adopt  the  plan  of 
merely  splitting  the  difference  unless  I think  the 
two  come  comparatively  near,  and  it  is  a matter 
as  to  which  ; the  one  may  be  right  or  the  other 
may  be  right,  and  I have  nothing  else  to  guide 
me.  If  I have  nothing  else  to  guide  me,  of 
course,  then  I may  split  the  difference  ; but  that 
is  not  the  rule. 

1362.  It  appears  from  an  answer  you  gave  a 
little  time  ago  that  in  the  economy  of  this  scheme 
the  two  Lay  Commissioners  may  settle  a question 
of  law  ; and  now  it  appears  that  the  Legal  Com- 
missioner, who  is  not  an  agricultural  expert,  and 
who  has  not  seen  the  holding,  may  override  the 
opinion  of  the  agricultural  expert  who  has  seen 
the  holding  ? — Well,  of  course,  the  three  of  us 
are  supposed  to  occupy  the  position  of  judges  in 
that  case,  and  we  must  decide  it  by  a consulta- 
tion, forming  the  best  conclusion  we  can  with 
regard  to  the  evidence  and  the  valuation. 

1363.  Just  so  ; but  it  appears  to  be  a part  of 
the  system  that  the  farmers  may  lay  down  and 
the  lawyers  may  decide  about  farming? — Of 
course  the  lawyer  may  decide  about  farming  on 
the  evidence  that  has  been  given  in  Court;  not 
of  his  own  knowledge,  but  on  the  evidence  that 
has  been  given  to  him.  He  gets  the  evidence  of 
experts. 

1364.  He  does  that,  and  overrules  the  judg- 
ment of  the  agricultural  expert,  who  has  also 
heard  the  evidence  and  has  also  seen  the  holding, 
which  the  lawyer  has  not  seen  ? — Of  course,  as 
to  the  overruling,  it  must  be  remembered  that 
there  are  supposed  to  be  two  agricultural  ex- 
perts, and  he  may  overrule  one  of  them,  but  not 
both  of  them. 

1365.  May  he  not,  by  splitting  the  difference, 
overrule  them  both  ? — W ell,  of  course,  if  it 
comes  to  a matter  of  splitting  the  difference,  it 
is  quite  plain  that  you  cannot  fix  three  rents,  or 
you  cannot  fix  two  rents  ; you  must  adopt  some 
method  of  coming  to  a decision. 

1366.  Exactly;  and  by  the  method  that  is 
adopted  it  is  the  lawyer,  who  has  not  seen  the 
holding  and  knows  nothing  of  farming,  who  by 
the  scheme  of  the  Land  Commission  has  the 
power,  in  spite  of  the  judgment  of  the  two 
farmers  who  have  seen  the  holding,  to  determine 
what  shall  be  the  value  of  the  holding  ? — Of 
course ; otherwise  there  would  be  no  way  of 
bringing  them  together ; if  they  both  form 
different  valuations,  there  must  be  some  means  of 
deciding  which  of  those  valuations  is  to  be  the 
rent. 

1367.  Yes;  but  my  point  is  that  that  decision 
is  come  to  by  a lawyer  who  has  not  seen  the 
holding  and  who  is  not  an  expert? — Yes;  but  he 
does  it  by  the  light  of  the  evidence  of  experts 
that  he  has  before  him  ; that  is,  he  has  the  power 
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of  weighing  evidence,  if  he  has  got  any  capacity 
for  weighing  evidence. 

1368.  The  appreciation  by  the  lawyer  of  the 
value  of  other  experts,  over-  rules  the  opinion  of 
experts  upon  what  they  have  heard  in  Court,  and 
what  they  have  seen  themselves  ? — I should 
hardly  like  to  call  it  over-ruling  ; he  does  not 
frequently. over-rule  them;  he  applies  the  evi- 
dence of  other  experts  to  the  case,  and  probably 
(in  my  experience)  both  of  them  will  heartily 
concur  in  the  conclusion  he  will  come  to. 

1369.  And  his  judgment  is  the  decisive  factor  ? 
— Quite  so.  If  either  of  them  object  to  his 
decision,  and  think  it  is  not  fair,  that  man  dis- 
sents ; you  frequently  find  the  lay  Commissioner 
dissenting  if  he  thinks  the  conclusion  come  to  by 
the  chairman  and  the  other  lay  Commissioner  is 
not  a correct  one. 

1370.  I understand  the  pink  report  to  be,  in 
its  form,  a unanimous  report  ? — So  it  is ; but  if 
the  Commissioners  form  different  conclusions  on 
any  of  the  items  comprised  in  it  they  write  two 
reports  ; they  have  each  the  right  to  give  in  his 
own  report. 

1371.  The  report  of  the  two  is  the  report 
which  prevails? — Yes. 

1372.  In  other  words  the  rent  may  be  fixed  by 
a majority  upon  the  face  of  the  report  ? — Quite 
so. 

1373.  I want  to  ascertain  the  real  scope  of  the 
operation  of  these  Acts : we  have  heard  that 
rents  have  been  fixed  by  all  the  processes,  and  in 
all  the  Courts,  and  by  agreement,  upon  not  quite 
300,001)  cases  (294,000) ; what  do  you  make  to 
be  the  total  number  of  holdings,  agricultural,  or 
agricultural  and  pastoral,  in  Ireland  ? — I think 
something  over  half-a-million  is  generally  sup- 
posed to  be  the  number  of  holdings. 

1374.  Between  500,000  and  600,000  ? — Yes. 

1375.  That  leaves  us  this  result,  that  on 
294,000  holdings  rents  have  been  fixed,  and  on 
a number  approximating  to  a quarter  of  a-million 
the  rents  have  not  been  fixed? — Yes,  I suppose 
it  would  work  out  in  that  way. 

1376.  Almost  half-and-half;  or  pretty  nearly 
half-and-half? — Yes ; according  to  the  number  of 
holdings  that  would  appear  to  be  the  case.  Of 
course  I must  say  that  a large  number  of  those 
half-a-million  of  holdings  would  be  holdings  that 
will  not  come  within  the  Land  Act. 

1377.  That  I understand  ; do  you,  from  your 
experience,  think  it  expedient  that  the  scheme  of 
fair  rent  should  be  extended  as  widely  as  pos- 
sible ? — That  comes  to  a question  of  policy. 
Of  course,  as  regards  that,  my  own  idea  is 
that  the  Land  Acts  have  been  passed  to  fix 
rents  of  agricultural  holdings,  and  so  long  as 
you  deal  with  agricultural  holdings  it  seems  to 
me  that  the  policy  should  be  to  bring  them 
within  the  Act. 

1378.  I take  it  the  Acts  were  passed  in  order 
to  prevent  the  imposition  of  excessive  rents 
where  the  tenant  had  to  live  by  his  industry  upon 
the  holding? — Yes. 

1379.  I mean  where  the  holding  was  his  means 
of  living? — Yes. 

1380.  Can  you  assist  the  Committee  to  deter- 
mine what  were  the  main  causes  why  so  large  a 
number  of  holdings  remained  outside  the  scope 

0.122. 


Mr.  Sexton — continued. 

of  the  Acts.  There  would  firstly  be  the  legal 
exclusions,  would  there  not  ? — Yes. 

1381.  Now,  I find  scattered  through  your  very 
important  evidence  no  fewer,  I think,  than  47 
restrictions  and  exclusions.  If  you  will  follow 
me ; there  were  four  restrictions,  I think,  in 
Adams  v.  Dunseath  ; there  are  eight  restrictions 
upon  the  right  of  the  tenants  to  be  exempted 
from  rent  for  improvements  in  Section  4 of  the 
Act  of  1870  ; you  have  given  us  six  restrictions 
against  the  presumption  that  the  tenant  made 
the  improvements ; and  you  have  given  us,  if  I 
am  right,  29  exceptions  from  the  Land  Acts; 
five  in  which  you  say  there  are  no  tenancies ; 
seven  which  are  held  to  be  future  tenancies;  15 
classes  of  present  tenancies  are  excepted ; and 
two  cases  in  which  there  may  be  exclusions  by 
agreement  ? — Yes,  that  seems  correct. 

1382.  So  that  upon  the  comparatively  simple 
provisions  of  the  Statute  of  1881,  with  respect 
to  fair  rent,  you  have  had  super-imposed,  chiefly 
by  judicial  decisions,  a mass  of  exclusions  and 
restrictions  amounting  on  the  whole  to  47  classes 
of  restrictions  ? — Yes,  a large  number  of  those, 
of  course,  are  specific — they  are  specifically 
stated  in  the  Acts,  or  by  inference  stated  in  the 
Acts. 

1383.  But  is  it  not.  possible  that  the  restric- 
tions as  to  fair  rents  upon  the  face  of  the  Acts 
have  been  greatly  enlarged,  and  that  in  some 
cases  what  would  appear,  to  the  ordinary  mind 
at  any  rate,  to  be  new  sub-heads  of  restriction 
have  been  devised  by  the  judicial  interpreta- 
tions?— Yes,  I think  it  undoubtedly  has  been  so, 
that  is  to  say,  several  l-estrictions  that  were  not 
referred  to  at  all  in  the  Acts,  such  as  those 
dealing  with  tenancies  created  by  tenants  for 
life  ; of  course,  those  have  been  brought  in  alto- 
gether by  judicial  interpretation. 

1384.  Now  most  of  the  Committee  are  not 
learned  in  the  law,  and  it  would  be  a great  as- 
sistance if  you  would  undertake  to  give  us  in  a 
compendious  form,  say,  in  the  form  of  a tabular 
statement,  a list  of  the  restrictions  and  exceptions 
as  to  presumptions  in  regard  to  improvements, 
and  as  to  the  various  classes  of  exceptions  from 
free  sale  and  from  fair  rent,  showing  whether 
they  arose  from  what  I may  call  the  unquestioned 
operation  of  the  Statute,  or  whether  they  were 
created  or  disclosed  by  the  judicial  interpreta- 
tion, giving  also  the  case  ; could  you  do  that?— 
Yes,  I shall  do  my  best,  as  to  whether  it  will  be 
completely  accurate  I cannot  say. 

1385.  If  you  would  give  us  in  popular  lan- 
guage the  broad  effect  of  the  decisions,  I think 
weshould  be  greatly  advanced  ?-^--I  shall  endeavour 
to  do  so. 

1386.  Now  I was  upon  the  scope  of  the  opera- 
tion of  the  Acts.  Of  course  a very  large  number 
of  the  quarter  of  a million  holdings  excluded  are 
excluded  either  by  reason  of  the  original  re- 
strictions of  the  Statute,  or  else  by  reason  of 
those  judicial  interpretations  ? — -I  would  not  say 
that  of  all  the  holdings  that  have  not  come  into 
court,  but  a great  many  of  them. 

1387.  It  applies  to  a great  many  of  them  ? — 
Yes. 

1388.  Taking  the  rulings  (and  the  law  as  now 
declared)  in  regard  to  limited  owners,  for  in- 
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stance,  and  in  regard  to  sub-lettings,  the  law 
which  allows  hardly  any  sub-letting  to  be  so 
trivial  as  to  give  the  tenant  a right  of  fair  rent, 
and  the  law  which  holds  that  where  a statutory 
term  is  created  during  the  estate  of  a limited 
owner  and  the  estate  of  a limited  owner  ceases, 
the  new  landlord  avoids  the  statutory  term  ; 
have  not  these  rulings  really  undermined  the 
whole  scheme  of  the  system  of  fair  rent? — Well, 
they  have,  of  course,  resulted  in  the  exclusion  of 
considerable  classes  of  tenants. 

1389.  They  have  resulted  in  that  ? — Certainly, 
those  who  have  sub-lettings  very  frequently  will 
not  serve  notices,  knowing,  of  course,  that  they 
cannot  maintain  them. 

1390.  Now  with  regard  to  these  cases  struck 
out,  withdrawn  and  dismissed,  we  have  had  it 
from  Mr.  Commissioner  FitzGerald  that  out  of 
the  cases  dismissed  and  out  of  the  cases  struck 
out,  dismissed,  and  withdrawn  last  year,  one- 
fifth  of  them  were  dismissed;  that  is  to  say,  they 
were  proved  to  have  no  application  ; would  that 
be  the  proportion,  speaking  generally,  that  you 
would  say? — Yes,  I think  so. 

1391.  So  that  out  of  60,000  about  12,000 
would  have  been  dismissed  ? — Yes,  that  at  least  I 
would  say. 

1392.  In  a case  where  a case  is  struck  out  or 
withdrawn,  that  is  to  say,  where  the  party  does 
not  come  up  at  all,  or  where  he  comes  up  and 
says  : “I  am  not  going  on,”  I suppose  those  are 
the  two  cases  ? — Yes. 

1393.  Have  you  any  means  of  knowing 
whether  the  tenant,  the  applicant  in  that  case, 
may  have  decided  not  to  go  on,  for  instance, 
because  of  a threat  of  eviction  for  arrears  ? — No ; 
as  a rule  we  have  no  means  of  knowing.  All  we 
know  is,  when  we  call  the  case,  that  the  tenant 
does  not  appear ; his  reason  for  not  appearing, 
as  a rule,  is  not  stated.  Of  course,  with  regard 
to  the  cases  in  which  ejectment  proceedings  are 
pending,  where  an  eviction  notice  has  been 
served,  there  it  is  stated  in  Court  that  the  notice 
has  been  served  ; and  if  the  six  months  have  not 
expired  we  then  adjourn  the  case  to  see  whether 
a redemption  of  the  interest  will  take  place,  so 
as  to  enable  us  to  fix  a rent.  If,  on  the  second 
calling  of  the  case,  when  it  comes  on  again  the 
interest  has  not  been  redeemed  then,  of  course, 
the  application  is  dismissed,  there  being  no 
tenancy. 

1394.  But  as  against  the  suggestion  made  that 
the  cases  struck  out  or  withdrawn  are  cases  in 
which  agreements  have  been  come  to  out  of 
Court,  it  is  equally  open  to  suggest  or  to  believe 
that  they  may  not  have  been  heard  because, 
first,  of  a threat  of  eviction  for  arrears ; secondly, 
the  fear  of  an  appeal ; thirdly,  the  threat  to  take 
away  something,  such  as  the  right  of  turbary, 
mountain  grazing,  right  to  seaweed  or  sar.d, 
which  was  in  the  discretion  of  the  landlord  ? — 
That  is  quite  possible,  we  have  no  means  though 
of  testing  any  of  those  matters. 

1395.  Might  I ask  you,  as  a matter  of  public 
policy,  whether  you  think  it  is  a desirable  state 
of  things  that  300,000  tenants  should  have  a fair 
rent  fixed,  and  that  250,000  (that  is  the  number) 
should  be  subject  to  rents  which,  by  comparison, 
are  excessive  ?- — Of  course,  with  reference  to  the 
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second  case  you  name,  a large  number  of  them  in 
my  experience  have  not  come  into  court,  because 
they  are  getting  perhaps  temporary  abatements. 
I know  a large  number  of  cases  on  which  I have 
fixed  rents  for  the  last  year,  stayed  out  of  Court 
for  10  years  as  they  were  getting  temporary 
abatements  from  the  landlords. 

1396.  The  temporary  abatements  being  an 
insecure  foundation  as  compared  with  the  statu- 
tory term  ? — Oh,  yes. 

1397.  In  sub-courts  what  is  the  practice  as  to 
costs  ? — Well,  the  rule  as  regards  costs  is  laid 
down  by  Mr.  Justice  OTIagan  in  Adams  v. 
Dunseath,  and  that,  as  a rule,  has  been  followed 
ever  since,  namely,  not  to  give  costs  in  an 
ordinary  value  case. 

1398.  I am  speaking  of  sub-courts  ? — Yes,  I 
am  speaking  of  sub-courts  also.  In  the  last  para- 
graph of  Mr.  Justice  O’Hagan’s  Judgment  in 
Adams  v.  Dunseath  he  lays  down  a rule  that  has 
since  been  followed. 

1399.  What  is  the  practical  effect  of  it  in  the 
ordinary  case  ? — The  practical  effect  of  it  is  that 
both  the  landlords  and  tenants  pa)'  their  own 
costs  of  each  application ; the  tenant  pays  his 
costs,  the  landlord  pays  his  costs. 

1400.  Who  ordinarily  serves  the  originating 
notice? — The  tenant,  of  course,  in  the  immense 
majority  of  cases. 

1401.  In  ninety-nine  out  of  a hundred  ? — Yes. 

1402.  And  what  is  the  ordinary  result  of  the 
application  of  the  tenant,  is  the  old  rent  reduced? 
— Yes. 

1403.  Say  in  ninety-nine  cases  out  of  a hun- 
dred ? — Yes,  I should  say  so. 

1404.  In  most  cases  is  it  considerably  reduced  ? 
— Yes. 

1405.  But  no  matter  what  reduction  a tenant 
may  obtain  ; that  is  to  say,  no  matter  how  fully 
he  may  have  proved  his  case,  he  pays  his  costs  ? 
— Yes. 

1406.  Who  usually  takes  the  appeal  ? — Well, 
that  is  rather  difficult  to  say.  In  some  districts, 
if  you  take  an  ordinary  appeal  list  you  will  find 
on  it  both  landlord  and  tenant,  whether  it  is  a 
landlord’s  appeal  or  a tenant’s  appeal.  In  a very 
large  number  of  cases  you  find  both.  There 
seems  to  have  got  an  idea  abroad  that  if  one 
appeals  and  the  other  does  not  it  will  be  taken 
by  the  Court  of  Appeal  that  the  one  who  does 
not  appeal  is  satisfied,  and  that  it  will  prejudice 
him  ; and  so  both  will  appeal  to  make  sure. 

1407.  When  they  both  appeal,  whatever  may 
be  the  judgment  of  the  Land  Commission,  each 
side  pays  its  own  costs  by  the  ordinary  rule  ? — 
By  the  ordinary  rule.  I think  there  is  a special 
rule  with  regard  to  appeals,  but  at  present  I can- 
not give  you  that. 

1408.  But  by  the  ordinary  rules  they  do  ? — 
Yes,  by  the  ordinary  rules  they  do. 

1409.  So  that  if  the  tenant  appeals  the  land- 
lord is  tempted  to  appeal  to  this  extent,  that  he 
knows  that  the  double  appeal  will,  in  any  event, 
throw  the  tenant’s  costs  upon  the  tenant? — 
Yes. 

1410.  Whilst  if  he  left  it  to  the  appeal  of  the 
tenant,  and  did  not  appeal  himself,  the  whole  cost 
might  be  thrown  upon  him  ?— I will  just  find  the 
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rule  for  you.  You  will  find  it  on  page  585  of 
Cherry. 

1411.  I have  it  hei;e  ? — “General  rules  as  to 
costs  upon  re-hearings  in  fair  rent  cases,  subject 
to  any  special  order  the  court  may  make  in  par- 
ticular cases.”  First : “ When  the  landlord 
appeals.” 

1412.  Will  you  take  the  last  paragraph  first : 
“ When  the  landlord  and  tenant  both  appeal  ” ? — 
“ Save  in  special  cases,  each  party  abides  his  own 
costs.” 

1413.  So  that  when  a tenant  appeals,  the  land- 
lord knows  that  if  he  appeals  also,  he  will  throw 
the  costs  of  the  tenant  upon  the  tenant ; whilst 
if  he  did  not  appeal,  the  sole  appeal  of  the  tenant 
might  throw  all  the  costs  upon  him,  the  landlord  ? 
— That  may  be  possible.  Apparently,  under  the 
rules,  no  costs  can  be  put  on  the  landlord  on  a 
tenant’s  appeal. 

1414.  Is  not  that  a direct  incitement  to  the 
landlords  to  appeal? — Well,  of  course  I have  no 
personal  knowledge  as  to  that. 

1415.  Well,  on  the  operation  of  human  nature 
we  can  judge  as  to  that.  Now,  what  is  the  usual 
result  of  an  appeal  by  the  tenant? — Of  an  appeal 
by  a tenant  ? 

1416.  Yes.  I may  put  it  in  this  way  : As  a 
rule,  what  is  the  usual  result ; are  the  rents,  as 
fixed  by  the  sub-courts,  confirmed  or  reduced,  or 
are  they  in  any  large  proportion  of  cases  in- 
creased ? — That  really  varies  so  much  in  par- 
ticular districts  and  particular  circumstances  that 
you  can,  perhaps,  judge  better  by  seeing  the  per- 
centage of  alteration. 

1417.  Will  you  give  me  any  general  view  of 
the  effect  of  the  decisions  of  the  Land  Com- 
mission upon  the  decisions  of  the  lower  courts  ? 
— I see  in  a table  dealing  with  the  entire 
number  of  appeals,  from  the  22nd  August  1881, 
down  to  the  31st  March  1894,  that  the  rents  on 
appeal  were  increased  by  decimal  2 per  cent.  ; 
that  is  the  difference  per  cent,  between  Sub-Com- 
mission rents  and  rents  fixed  after  re-hearing. 
There  was  an  increase  of  decimal  2 on  the  whole 
period. 

1418.  That  does  not  tell  at  all  the  proportion 
of  cases  in  which  rents  were  confirmed,  or  reduced, 
or  increased  ; it  only  gives  an  amalgam  ? — That 
is  all. 

1419.  Is  it  a fact  that,  recently  the  Laud 
Commission  at  Cavan  have  in  almost  every  case 
raised  the  rents  fixed  by  the  Sub-Commissions? 
— I can  only  judge  .by  the  report  in  yesterday’s 
paper,  where  I see  a list  of  the  rents  given. 

1420.  On  the  question  of  costs,  when  the 
landlord  appeals,  and  the  judicial  rent  is  in- 
creased, say,  when  the  rent  is  fixed  by  you,  is 
increased,  even  though  only  by  a shilling ; that 
is  to  say,  where  the  tenant  has  substantially 
made  good  his  case ; the  tenant  pays  his  own 
costs  ? — That  is  the  rule. 

1421.  On  the  other  hand,  when  the  tenant 
appeals,  and  the  judicial  rent  is  reduced,  no 
matter  by  how  large  a sum,  the  tenant  still  pays 
his  own  costs? — Yes; 

1422.  I do  not  know  whether  we  have  got 
from  you  in  any  single  view  the  restrictions  upon 
free  sale ; for  instance,  is  not  it  in  the  power  of 
a landlord,  when  a tenant  desires  to  sell,  to 
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purchase  the  holding  at  what  is  called  the  true 
value  ? — Yes. 

1423.  Does  that  apply  to  Ulster  cases  ?— No, 
that  does  not  apply  to  Ulster  custom  cases  ; they 
are  governed  by  the  custom. 

1424.  Have  you  ever  fixed  the  true  value  ? — 
Yes,  frequently. 

1425.  The  tenant  is  obliged  to  sell  to  the  land- 
lord at  the  true  value,  is  he  ? — He  is ; the  land- 
lord has  the  right  to  pre-empt. 

1426.  Do  you  fix  the  true  value  as  if  the  ten- 
ant was  selling  in  the  open  market? — Well,  we 
get  what  evidence  we  can  as  to  the  rate  of  sale 
in  that  particular  district,  any  evidence  we  can 
get,  for  example,  as  to  bids  or  offers  for  this  par- 
ticular farm  ; but  of  course  our  true  value  as  laid 
down  by  the  judges  in  Adams  v.  Danseath  (be- 
cause they  also  deal  with  the  question  of  true 
value)  is  not  the  full  competition  value,  it  is  a 
value  which  is  something  usually  less  than  that. 

1427.  How  much  less  than  that? — Well,  of 
course  you  may  get  evidence  of  competition 
value ; say  that  a holding  was  sold  for  300/.,  the 
balance  of  evidence  may  show  that  that  would  be 
what  would  be  called  a fancy  value  for  the  hold- 
ing, and  the  true  value  may  be  fixed  perhaps  at 
250/.,  that  being  what  is  supposed  to  be  the 
amount  that  an  ordinary  farmer,  with  sensible 
views  as  to  what  he  could  make  out  of  the  hold- 
ing, would  give  for  it. 

1428.  Does  it  come  to  this  : that  the  tenant  of 
a holding  under  the  Ulster  custom  desirino-  to 
sell  can  obtain  a larger  price  than  you  will  allow 
to  any  other  tenant? — Yes;  the  tenant  of  an 
Ulster  custom  holding  has  a right  of  sale  which 
is  entirely  different  from  the  right  of  sale  that  is 
given  by  the  Land  Act  of  1881  to  a tenant  who 
is  not  subject  to  that  custom. 

1429.  The  general  principle  of  the  Act  of  1881, 
in  regard  to  free  sale,  was  that  the  tenant  was 
entitled  to  sell  his  tenancy  for  the  best  price  he 
could  obtain,  was  it  not  ? — Yes. 

1430.  That  general  principle  is  so  modified,  or 
I would  say  destroyed,  in  practice  that  in  Ulster 
a tenant  under  the  Ulster  custom  can  un- 
doubtedly get  the  best  price  to  be  obtained. 
You,  in  every  other  case,  fix  a price  which  is,  I 
suppose,  substantially  less  than  the  price  which 
may  be  obtained  under  the  Ulster  custom,  or 
which  could  be  obtained  by  the  other  tenant  if  he 
was  allowed  to  go  into  the  market? — Yes,  it  is 
quite  possible  that  is  so.  I do  not  say  that  it  is 
the  rule,  but  you  will  find  that  the  judges  of  the 
Court  of  Appeal  in  Adams  v.  Dunseath  have 
very  specifically  stated  their  views  on  free 
sale. 

1431.  I see  here,  in  the  case  of  an  application 
to  fix  a true  value  where  the  tenancy  was  actually 
put  up  by  auction  and  sold  for  159/.,  the  Court 
fixed  the  true  value  as  between  landlord  and 
tenant ; which  appears  to  imply  that  the  land- 
lord is  not  to  be  treated  as  an  ordinary  pur- 
chaser, but  in  some  manner  advantaged,  because 
he  is  the  landlord,  at  105/.,  not  155/.  ? — Yes. 

1432.  Do  these  figures  disclose  the  real  value 
in  the  open  market;  the  market  value? — I 
should  hardly  think  so.  In  my  opinion  the  dif- 
ference would  not  be  so  great  as  that. 

1433.  When  a tenant  is  having  a fair  rent 
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fixed,  the  landlord  can  obtain  from  the  Court  a 
specified  value,  can  he  not  ? — Yes. 

1434.  If  the  tenant  is  quitting  the  holding,  the 
landlord  may  buy  that  specified  value  ? — If  the 
tenant,  during  the  statutory  term,  wishes  to  sell 
his  interest,  the  landlord  is  entitled  to  the  right 
of  pre-emption  at  that  rate. 

1435.  Is  that  specified  value  the  true  value  or 
the  market  value  ? — That  is  also  the  true  value. 

1436.  It  is  the  same  thing  again? — It  is  the 
same  thing  again. 

1437.  Does  that  apply  to  holdings  under  the 
Ulster  custom  ? — No,  they  also  are  excepted 
from  that. 

1438.  That  is  to  say,  if  a tenant  under  the 
Ulster  custom  is  having  a fair  rent  fixed,  the 
landlord  cannot  call  upon  you  to  fix  any  specified 
value  ? — No,  he  cannot. 

1439.  Is  there  any  reason  that  you  know  of — 
any  reason  pertaining  to  the  condition  of  a tenant 
under  the  Ulster  custom,  and  the  condition  of  a 
tenant  outside  the  Ulster  custom — that  makes  it 
expedient  that  the  landlord  in  the  one  case 
should  be  able  to  pre-empt  (come  into  the  holding 
and  buy  it)  at  a lower  price  than  could  be  ob- 
tained from  an  ordinary  tenant.  Is  there  any 
difference  between  an  Ulster  farm  and  another 
farm  in  regard  to  their  place  in  the  social  scale, 
income,  and  so  forth  ? — No,  I take  it  the  dif- 
ference was  in  the  history  of  the  two  cases.  In 
Ulster  you  had  a history  giving  the  property  to 
the  tenant  where  the  tenants  in  other  parts  of 
Ireland  had  not  that  property,  and  the  whole  of 
that  property  was  acknowledged  or  legalised  by 
the  Act  of  1870 ; and  the  Act  of  1881, 1 suppose, 
considered  that  to  give  that  right  of  fixing  a true 
value  to  the  landlord  in  the  case  of  an  Ulster 
custom  holding,  would  be  to  cut  down  the 
custom. 

1440.  Yes  ; so  that  it  is  not  due  to  any  present 
consideration  of  equity? — No;  it  is  historical, 
mainly. 

1441.  It  is  due  to  historical  causes,  mainly 
that  one  tenant  is  placed  under  that  disadvantage 
with  regard  to  another  ? — The  Ulster  custom 
tenant  had  a property  in  the  soil  which,  until  the 
Act  of  1881,  was  not  given  in  law  to  the  other 
tenant. 

1442.  But  the  two  men,  having  each  a hold- 
ing, and  there  being  a general  principle  of  law 
that  the  tenant  is  to  sell  for  the  best  price  he 
can  get,  owing  to  an  historical  cause  that  the 
two  tenants  personally  know  nothing  about,  one 
of  them  may  sell  his  holding  at  a higher  price 
than  the  Court  will  allow  the  other  to  get? — 
The  question  is  whether  you  should  bring  the 
other  tenant  up  to  the  level  of  the  Ulster  custom 
tenant,;  but  the  Legislature  did  not  apparently 
want  'to  cut  down  the  property  of  the  Ulster 
tenant  to  the  level  of  the  other  people,  and  it 
has  excluded  him  from  the  provisions  that  govern 
the  other  tenant. 

1443.  Public  authority  allows  the  one  man  to 
sell  freely  and  to  get  the  most  he  can  ? — Yes,  as 
a rule. 

1444.  Then  there  is  the  other,  to  whom  the 
public  authority  says,  “ You  must  sell  to  this 
particular  man,  and  you  must  sell  to  him  at  a 
price  that  is  fixed,  although  that  price  is  lower 
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than  the  price  you  could  get  in  the  market  ” ? — 
Yes,  but  it  must  be  remembered  that  in  many 
Ulster  custom  cases  there  are  estate  rules  which 
limit  the  amount  that  the  tenant  can  sell  his 
tenant  right  for ; so  that  he  often  is  hit  in  that 
way  : an  estate  rule  will  prevent  him  selling  for 
more  than  a certain  sum. 

1445.  Is  that  certain  sum,  in  your  experience, 
a higher  sum  than  the  true  value,  or  the  speci- 
fied value? — Not  always;  there  are  cases  in 
which  the  limit  would  be  10  years’  purchase,  and 
perhaps  our  true  value  might  be  even  more  than 
that. 

1446.  Usually  the  fixing  of  the  true  value, 
or  the  specified  value,  places  the  tenant  at  a 
disadvantage  as  regards  the  man  who  has  that 
right  ? — It  limits  the  possibility  of  his  getting 
the  bigger  price. 

1447.  Do  the  Ulster  customs  prevail  through- 
out Ulster? — Yes,  but  more  especially  in 
Antrim,  Down,  Armagh,  Londonderry,  and 
Tyrone.  They  are  not  so  strong  in  Monaghan, 
although  they  exist  there,  and  they  get  weaker  as 
you  get  down  into  Cavan. 

1448.  Do  you  find  it  prevails  more  in  the 
plantation  districts  than  in  the  others  ? — The 
counties  I mention,  are  the  ones  in  which  it 
prevails  most  extensively. 

1449.  The  plantation  counties ; in  Ulster, 
where  the  custom  does  not  prevail,  the  tenant  is 
like  a tenant  outside  Ulster? — That  is  so  ; lie  is 
like  a tenant  outside  Ulster. 

1450.  "Would  you  venture  any  opinion  as  to 
the  law  that  governs  the  sale  subject  to  any 
custom  ? — That  is  subject  to  any  “ custom  ” ? 

1451.  Usages;  are  there  any  ? — Yes. 

1452.  Would  you  say  what  proportion? — I 
would  say  that  the  great  majority  of  the  holdings 
in  these  counties  1 have  named,  are  subject  to 
usages  or  “ custom  ” which  would  come  under  the 
denomination  of  “ Ulster  custom  ” ; but  when  you 
get  out  of  these  counties,  say  into  the  County 
of  Cavan,  there  are  a very  large  number  of  cases 
where  apparently  the  custom  is  very  weak,  or 
does  not  prevail. 

1453.  Outside  Ulster,  have  you  found  any 
usage  analogous  to  the  Ulster  custom  pre- 
vailing?— There  have  been  cases  in  my  iOwn 
experience;  and  I know  it  has  been  held  in  cases 
like  those  on  Lord  Portsmouth’s  estate,  I think 
in  Wexford ; a custom  analogous  to  the  Ulster 
custom  was  proved  to  exist  there. 

1454.  They  are  rather  exceptions,  are  they 
not  ? — They  have  not  been  proved  in  many  cases. 

1455.  So  far  as  proof  is  concerned,  the 
tenantry  of  Ireland  outside  Ulster  have  not  the 
protection  in  regard  to  free  sale  and  other  matters 
that  the  Ulster  custom  tenant  has  ? — Yes,  that 
is  so. 

1456.  I think  you  said  the  presumption  is, 
under  the  Ulster  custom  that  all  the  improve- 
ments are  made  by  the  tenant?— Yes. 

1457.  And  otherwise  there  are  numerous  cases 
which  you  gave  us  in  which  the  presumption  is 
not  allowed  ? — In  cases  not  subject  to  the 
custom. 

1458.  Do  you  discover  anything  in  the  nature 
of  the  case  as  apart  from  the  Statute,  to  suggest 
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the  propriety  of  that  distinction  ? — Not  unless  it 
be  an  historical  one  too.  In  the  Ulster  custom 
case  of  tenant  right,  in  the  case  of  improvements, 
it  has  been  always  acknowledged  that  the 
improvements  on  those  holdings,  unless  the 
contrary  is  shown,  are  the  property  of  the  tenant, 
and  they  are  sold  by  him  as  part  of  his  tenant 
right. 

1459.  But  as  a matter  of  fact  are  the  improve- 
ments in  Ireland  made  more  frequently  (or 
invariably)  by  a tenant  under  the  Ulster  custom 
than  by  a tenant  who  is  not  under  it ; as  a matter 
of  fact? — Well,  I really  do  not  know  that  I 
could  draw  any  distinction.  I know,  of  course, 
that  taking  it  for  all  in  all  of  the  improvements 
that  are  proved  in  court  (if  I am  to  take  improve- 
ments proved  in  court),  the  majority  of  them  are 
proved  to  have  been  made  by  the  tenants  whether 
in  Ulster  or  out  of  Ulster,  but  I really  do  not 
know  that  I could  draw  any  line  of  distinction 
between  the  two  classes  of  tenants. 

1460.  Is  not  there  a provision  of  the  law  by 
which  when  the  landlord  can  prove  that  he  has 
made,  and  substantially  maintained,  permanent 
improvements  he  can  prevent  a fair  rent  being 
fixed  at  all  ? — Yes,  that  is  so. 

1461.  Has  a landlord  ever  succeeded  on  that 
ground  in  preventing  a fair  rent  being  fixed  ? — I 
do  not  know  of  any  case.  I believe  there  have 
been  cases  in  Kerry,  but  where  the  failure 
comes  in  is  in  the  attempt  to  prove  the  maintain- 
ing ; I know  it  has  been  argued  before  me  on 
some  occasions.  It  has  been  often  proved,  that  the 
improvements  were  “ made  ” by  the  landlord, 
but  when  it  comes  to  the  question  of  “ maintain- 
ing ” them  the  proof  breaks  down. 

1462.  That  some  improvements  have  been 
made  by  the  landlord  ? — Yes. 

1463.  Now,  taking  your  experience  from  the 
evidence  given  before  you,  when  the  presumption 
that  the  improvements  were  made  by  the  tenant 
is  denied,  and  you  start  upon  the  withholding  of 
that  presumption,  are  you  not  in  conflict  gene- 
rally with  the  facts  as  proved  in  evidence  ? Pex-- 
haps  I may  put  it  better  in  this  way : If  the 
presumption  was  in  every  case  that  the  tenant 
had  made  the  improvements,  would  it  not,  as  a 
matter  of  almost  invariable  experience,  accord 
with  the  fact  as  proved  in  evidence  ?— Well, 
yes;  as  I said  before,  undoubtedly  when  it  comes 
to  a matter  of  proof  as  to  whether  the  landlord  or 
the  tenant  has  made  the  improvements,  in  the 
majority  of  cases  we  undoubtedly  find  it  is  the 
tenant  who  has  made  them. 

1464.  Do  you  see  any  reason  why,  the  tenants 
being  the  less  educated  class,  the  class  with  no 
records,  the  presumption  should  not  follow  the 
fact  as  a general  rule  ? — It  is  a question  of 
policy,  and  as  to  that  of  course  you  can  draw 
your  own  conclusion. 

1465.  The  effect  of  refusing  the  presumption 
is  that  the  tenant  has  not  only  to  prove  that  the 
improvements  actually  exist,  but  also  that  he,  or 
his  predecessor  in  title,  made  them  ? — Yes,  and 
of  course  the  way  that  rule  holds  of  presumption 
out  of  Ulster  is  simply  this  : If  the  tenant  claims 
certain  improvements  found  to  exist  on  the  hold- 
ing, such  as  a building,  if  the  landlord  does  not 
prove  it,  or  does  not  raise  any  question  as  to  pre- 
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sumption,  it  is  given  to  the  tenant  as  a matter  of 
course  ; but  if  the  landlord  raises  the  question, 
and  proves  : “ This  holding  was  held  -under  a 
lease,”  “this  holding  is  valued  at  over  a hundred 
pounds  a year,”  “ this  improvement  was  there 
before  1850,”  there  being  these  exceptions  to  the 
presumption,  then  the  onus  is  shifted,  and  the 
tenant  has  to  prove  the  actual  making  of  the  im- 
provement. 

1466.  A denial  of  the  presumption  makes  it 
necessary  for  him  to  prove  not  only  that  it  is 
there,  which  of  course  it  is  necessary  to  prove, 
but  that  it  was  made  by  him  or  his  predecessor  ? 
— Yes. 

1467.  In  the  case  of  the  predecessor  having 
made  it,  the  tenant,  an  ignorant  man  without 
records,  coining  to  the  table,  often  fails  to  legally 
prove  that  he  is  entitled  to  an  improvement  which 
•was  actually  made  by  his  predecessor  in  title, 
does  he  not  ? — Of  course,  in  law  we  have  no  way 
of  knowing. 

1468.  What  is  your  opinion  ? — Well,  if  you 
wish  to  follow  out  the  general  course  of  evidence 
that  the  improvements  are  most  frequently  made 
by  the  tenant,  I think  you  might  assume  that. 

1469.  If  the  presumption  was  that  the  tenant 
had  made  them,  the  landlord,  as  a general  rule, 
being  a person  of  education  with  a staff1  and  with 
records,  would  have  no  difficulty  compared  with 
that  of  the  tenant  in  proving  that  the  improve- 
ments were  his,  would  he? — On  many  of  the 
big  estates  I have  found  that  the  agents  have 
records.  I know  that  on  large  estates  in  Cavan 
or  Monaghan  the  agents  almost  invariably  have 
office  books,  in  which  they  very  carefully  enter 
the  particulars  of  improvements,  or  where  they 
have  allowed  slates  or  timber  or  any  other  allow- 
ances to  the  tenant. 

1470.  But  the  presumption  now  works  against 
persons  least  able  to  prove,  even  though  the  fact 
were  that  the  improvements  belonged  to  them. 
If  the  presumption  were  the  other  way,  the  land- 
lords would  be  in  a much  better  position  com- 
paratively between  the  two  classes  than  the 
tenants  are  to  prove  them  ? — In  the  case  of  big 
estates,  I would  say  so;  in  the  case  of  small 
estates  1 do  not  know  that  it  would  be  so  much  so. 

1471.  Is  it  correct  to  say  that  the  statute,  in 
directing  you  to  fix  a fair  rent,  laid  down  no 
principle,  but  left  the  principle  of  the  fair  rent  to 
your  discretion  ? — Yes,  that  is  so. 

1472.  How  do  you  define  a fair  rent? — We 
generally  consider  a fair  rent  one  that  a reason- 
able man  would  himself  give  for  the  holding,  having 
regard  to  all  the  circumstances  of  the  case,  hold- 
ing and  district ; that  is,  that  it  is  a matter  not 
to  be  got  at  by  a careful  calculation  of  per- 
centages or  figures  ; it  is  really  to  be  fixed,  and 
properly  fixed,  by  the  absolute  experience  of 
the  man  who  goes  to  fix  it. 

1473.  That  is  to  say,  you  fix  the  rent  at  such 
a figure  that  you  think  a solvent  man,  intending 
to  pay  his  rent  and  live  by  the  holding,  would 
give  ? — Yes. 

1474.  When  the  statute  directs  you  to  have 
regard  to  the  interest  of  the  tenant  and  the 
landlord,  does  it  add  anything,  in  your  judgment, 
to  the  direction  to  fix  a fair  rent.  You  cannot 
fix  a fair  rent  without  having  regard  to  these 
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interests,  can  you  ? — You  must  undoubtedly  have 
regard  to  their  respective  interests  if  you  are  to 
fix  a fair  rent. 

1475.  "What  do  you  understand  by  “the  cir- 
cumstances of  the  case,  holding,  and  district  ” ? 
— Well,  all  the  different  matters  that  go  to  affect 
the  productive  capacity  of  that  holding ; for 
example,  you  may  have  with  the  holding  a good 
or  a bad  water  supply  ; you  may  have  with  the 
holding  a good  or  a bad  aspect ; it  may  have  a 
north  aspect  or  a southern  aspect ; it  may  be  land 
that  has  got  certain  rights  attached  to  it  that  are 
beneficial ; it  may  be  near  a good  market  town  ; 
it  may  be  situated  in  a very  remote  position  with 
bad  roads  leading  from  it  to  the  markets,  and 
no  railway  facilities.  You  have  an  immense 
variety  of  circumstances  to  take  into  account. 

1476.  But  it  all  has  relation  to  the  value  to  be 
obtained  out  of  the  holding  by  the  tenant,  has 
it  not  ? — Yes,  the  productive  power  of  the  hold- 
ing to  the  man  who  works  it. 

1477.  A fair  rent,  you  would  say,  must  not  be 
excessive,  and  you  would  consider  it  an  element 
of  a fair  rent  that  it  must  leave  the  tenant  enough 
to  subsist  upon  ? — A fair  rent  is  not  a competition 
rent ; a competition  rent  is  a rent  that  can  be 
got  for  a holding  if  in  the  landlord’s  hands,  he 
having  all  the  improvements  in  his  own  hands, 
and  capable  of  letting  it  to  any  passer-by  who 
may  come  and  take  it  at  a competition  figure. 

1478.  Is  your  system  of  valuation,  which 
is  very  elaborate,  and  has  regard  to  many  classes 
of  land,  and  so  forth,  all  founded  upon  the 
principle  that,  after  the  cost  of  production  is 
deducted  from  the  probable  cost  of  the  produce, 
and  the  rent  is  paid,  the  tenant  has  a means  of 
subsistence? — Well,  it  gives  the  tenant  an 
interest  in  the  holding  which  must  be  repre- 
sented by  some  figure  less  than  the  competition 
figure.  We  cannot  fix  a rent  on  the  mere  ques- 
tion of  whether  it  will  afford  a subsistence, 
because,  on  a large  number  of  the  holdings,  if 
we  adopted  that  plan,  we  would  fix  no  rent. 

1479.  Then  I introduce  this  principle  : Where 
a tenant  cannot  live  by  the  holding  (there  are 
such  cases),  do  you  in  that  case  act  upon  the 
proportion  between  the  rent  and  the  surplus, 
after  payment  of  the  cost  of  production  ? — Yes, 
as  a rule  that  is  so. 

1480.  What  proportion  do  you  generally  fix  ? 
— That,  of  course,  is  a proportion  that  to  a 
certain  extent  varies  according  to  the  circum- 
stances of  the  case,  and  the  principles  of  the 
particular  valuer  ; you  will  very  seldom  find  two 
valuers  agreeing  on  the  same  proportion  ; some 
may  think  that  a higher  proportion  should  be 
given  than  others. 

1481.  Can  you  give  any  general  view,  any 
approximation  ? — I have  found  that  some  of  the 
best  valuers  will  say  that  where  a competition  rent 
(we  will  suppose)  would  be  35s.  an  acre,  perhaps 
the  fair  rent  of  that  holding  might  be  20s.  an  acre. 

1482.  What  proportion  as  a rule,  or  generally, 
would  that  20s.  an  acre  bear  to  the  surplus  per 
acre  on  the  farm  after  the  cost  of  production  had 
been  paid  ? — Of  course,  the  competition  rent  is 
supposed  to  represent  the  full  amount  that  can 
be  made  out  of  the  land,  having  regard  to  the 
fact  that  the  tenant  has  no  interest  in  the  hold- 
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ing ; he  has  no  interest  in  it,  and  he  pays  the 
full  money  sum  that  he  can  make,  merely  paying 
himself  the  interest  on  capital,  the  various  wages, 
labour,  and  other  items ; but  then  when  you  come 
to  the  fair  rent,  you  have  to  take  an  additional 
element  into  consideration. 

1483.  Even  in  the  case  of  a competition  rent, 
it  must  bear  some  proportion  to  what  the  tenant 
gets  out  of  the  holding  ? — Oh,  yes  ; but  as  I say, 
we  do  not  fix  that,  as  a rule,  by  the  calculation  in 
each  case  as  to  the  actual  money  amount  that 
you  will  make  out  of  a particular  acre  of  land 
by  solving  oats  in  it,  or  by  planting  potatoes  in  it ; 
it  is  the  amount  that  the  valuer,  having  regard 
to  his  experience,  will  think  can  be  made  out 
of  it. 

1484.  Have  you  in  your  minds  any  proportion 
or  variation,  or  oscillation  between  two  propor- 
tions when  you  are  fixing  a fair  rent  as  between 
the  fair  rent  and  what  you  consider  to  be  the 
amount  that  the  tenant  puts  into  his  pocket  after 
having  sold  crop  and  stock,  and  paid  the  cost  of 
production  ? — In  this  way.  The  valuer  who 
values  the  holding  will  say  to  himself:  “If  I 
■were  to  take  this  holding  as  my  own  farm,  and 
to  give  a rent  for  it,  I think,  after  giving  me 
a fair  proportion  of  the  return  from  the  land 
(what  I consider  as  a farmer  to  be  a fair  propor- 
tion of  the  return),  I would  pay  for  it,  so  many 
shillings  an  acre.”  That  is  the  way  the  valuer 
arrives  at  it ; he  will  say  : “ I can  pay  20s.  an  acre 
for  this  holding,  and  give  myself  what  I think 
would  be  a fair  proportion  of  the  money  to  be 
made  out  of  it.” 

1485.  Where  the  holding  is  of  a sufficient  size, 
and  he  devotes  all  his  labour  to  it,  would  you 
say  that  it  would  be  an  element  in  the  considera- 
tion of  a fair  rent  that  it  should  leave  him  suffi- 
cient to  pay  for  food,  and  fire,  and  clothing,  and 
maintenance  ? — Of  course,  that  is  “ his  interest.” 

1486.  Now'  I am  going  to  ask  you  a few  ques- 
tions before  I finish  about  “ improvements.”  I 
will  take  the  definition  of  “ improvements  ” con- 
tained in  the  Act  of  1870,  as  applied  to  the  Act 
of  1881.  Now  this  is  the  definition  of  an 
improvement : “ Any  work  which  being  executed 
adds  to  the  letting  value  of  the  holding  on  which 
it  is  executed,  and  is  suitable  to  such  holding ; 
also  (2)  tillages,  manuresi  or  other  like  farming 
works,  the  benefit  of  which  is  unexhausted  at 
the  time  of  the  tenant  quitting  his  holding.” 
You  observe  in  that,  it  is  an  improvement  in  the 
letting  value  ? — Yes.1 

1487.  Or,  in  other  words,  unexhausted  benefit ; 
that  is  the  essential  matter  ? — Yes. 

1488.  The  9th  sub-section  of  the  8th  section 
of  the  Act  of  1881  says  this  : “ No  rent”  (there 
is  no  reference  to  any  allowance),  “ shall  be 
allow'ed  or  made  payable  to  any  proceedings 
under  this  Act  in  respect  of  improvements  made 
by  the  tenant  or  his  predecessors  in  title,  and  for 
which,  in  the  opinion  of  the  court,  the  tenant  or 
his  predecessors  in  title  shall  not  have  been  paid 
or  otherwise  compensated  by  the  landlord  or  his 
predecessors  in  title.”  Now  I put  aside  any 
questions  of  inquisition  into  the  restrictions  of 
the  statute  or  Act  (the  position  of  the  interpre- 
tation) I put  aside  at  once  any  improvement 
upon  the  holding  for  which  the  tenant  has  been 

“ paid,” 
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Mr.  Sexton — continued. 

“paid,  or  otherwise  compensated,”  does  it  not 
appear  here  on  the  face  of  the  statute  that  where 
you  find  that  the  tenant  has  not  been  “ paid  or 
otherwise  compensated,”  there  is  no  rent  to  be 
charged  in  respect  of  that  improvement  ? — Yes  ; 
that  would  be  the  reading  of  it.  Do  you  mean 
that  that  word  “ improvement”  there  should  have 
the  definition  given  in  the  Act  of  1870? 

1489.  I do  ? — In  that  case  you  could  only  read 
it  (that  is,  if  you  are  to  follow  the  reading  given 
of  it  by  the  judges  in  Adams  v.  Dunseath)  accord- 
ing to  their  definition  of  the  word  “ improve- 
ments,” supposing  it  had  never  gone  beyond  the 
definition  of  the  word  “ improvements.”  Y ou 
can  only  apparently  apply  it  to  the  improvement 
works  and  the  actual  money  spent  in  making  the 
improvement  works. 

1490.  Suppose  the  Act  of  1881  had  stood 
alone  ? — Then  you  are  in  a different  position. 

1491.  With  the  definition  contained  in  the 
Act  of  1870,  would  you  then  hold  yourself 
entitled  to  charge  any  rent  whatever  to  the 
tenant  in  respect  of  any  improvements  for  which 
you  did  not  find  he  was  “ paid  or  otherwise  com- 
pensated ” ? — If  you  give  the  word  “improve- 
ments” the  meaning  given  to  it  in  the  70th 
section  of  the  Act  of  1870,  you  then  must 
read  into  the  9th  sub-section  of  the  8th  section 
of  the  Act  of  1881,  in  the  place  of  the  word 
“ improvements,”  the  definition  that  you  now 
refer  to. 

1492.  Yes,  and  read  in  the  definition? — That 
is,  “No  rent  shall  be  allowed  or  made  payable  in 
any  proceedings  under  this  Act  in  respect  of 
improvement  works.” 

1493.  Yes;  “No  rent”? — “In  respect  of  im- 
provement works.” 

1494.  Now  will  you  tell  me,  having  regard  to 
the  language  of  the  definition,  and  having  regard 
to  the  "positive  and  absolute  language  of  Sub- 
section 9 of  Section  8,  how  is  this  question  of  an 
allowance  in  respect  of  improvements  for  which 
a tenant  has  not  been  “ paid  or  otherwise  com- 
pensated,” introduced  ? — It  was  introduced 
entirely  owing  to  the  judicial  reading  of  it  given 
by  the  judges  in  Adams  v.  Dunseath,  that  is, 
they  held  in  that  case  that  the  right  to  exemption 
from  rent  on  improvements  was  synonymous  with 
the  right  to  obtain  compensation  for  the  same 
improvements  on  quitting  the  holding. 

1495.  Of  course,  the  definition  of  an  improve- 
ment in  the  Act  of  1870  was  adopted  in  the  Act 
of  1881,  but  were  not  the  circumstances  under 
which  improvements  were  dealt  with  in  the  Act 
of  1870  different  from  those  in  which  they  are 
dealt  with  in  the  improvements  and  fair  rent 
section  of  the  Act  of  1881  ? — Undoubtedly. 

1496.  I mean  this : the  object  of  the  Act  of 
1870  was  to  provide  that,  when  a tenant  quitted 
a holding,  the  landlord  should  pay  the  tenant  in 
respect  of  certain  improvements  made  by  the 
tenant? — Yes,  quite  so. 

1497.  The  object  of  the  Act  of  1881  in  the 
clauses  now  under  review  was  to  provide  for  the 
tenant,  continuing  to  be  a tenant — not  quitting 
his  holding — but  where  he  had  himself  made 
improvements  he  should  pay  no  rent  upon  them 
during  the  continuance  of  his  tenancy  ? — Quite 
so. 

0.122. 
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1498.  How  do  you  make  it  appear  that  the 
mere  adoption  in  that  Act  of  1881  of  the  defini- 
tion of  an  improvement  contained  in  the  Act  of 
1870  applied,  by  consequence,  to  all  the  conditions 
governing  compensation  for  improving  on 
quitting  a tenancy  under  the  Act  of  1870  to  the 
totally  different  circumstances  dealt  with  by  the 
Act  of  1881,  namely,  a case  of  payment  of  rent 
upon  improvements  during  the  continuance  of  the 
tenancy  ? — I would  not  like  to  have  to  show  the 
identity  in  principle  ; that  is  done  for  me  by  the 
Court  of  Appeal  in  Adams  v.  Dunseath. 

1499.  Now  I want,  before  I finish,  to  try  and 
get  out  the  working  out  of  these  allowances. 
Where  you  deal  with  buildings,  your  plan  is  to 
value  the  holdings  without  the  buildings,  is  it 
not  ?— Yes. 

1500.  Why  do  you  treat  the  buildings  distinct 
from  all  other  improvements? — We  value  the 
soil  as  it  exists,  that  is,  the  valuer  goes  out  and 
examines  the  soil  of  the  holding  per  acre ; he 
finds  by  his  examination  of  the  soil  that,  in  his 
judgment,  having  regard  to  the  subsoil,  and  the 
nature  of  it,  it  is  worth  so  much  ; and  that  value 
will  be  in  the  soil  whether  there  are  any  buildings 
connected  with  the  holding  or  not;  that  is,  the 
buildings  are  a separate  thing. 

1501.  If  you  find  that  the  buildings  or  any  of 
them  have  been  put  up  by  the  landlord,  you  add 
the  full  letting  value  of  them  to  the  rent  of  the 
soil  ? — That  is  the  principle,  as  a rule. 

1502.  The  fair  letting  value  ? — Yes,  the  fair 
letting  value. 

1503.  You  add  the  whole  of  the  fair  letting 
value  of  the  buildings  put  up  by  the  landlord  to 
the  rent  of  the  soil  ? — Yes. 

1504.  But  if  you  find  that  the  tenant  has  put 
up  the  buildings,  or  any  of  them,  you  ignore 
them  ; you  fix  the  rent  as  if  there  were  no 
buildings,  so  far  as  the  tenant  is  concerned  ? — 
Quite  so. 

1505.  The  reason  of  that  separate  treatment  of 
buildings  is,  as  I understand  you,  that  the  build- 
ings do  not  affect  the  inherent  capacity  of  the 
soil  ? — Quite  so. 

1506.  Therefore  you  allow  the  tenant  all  the 
benefit  of  his  buildings  ? — Yes. 

1507.  Take  fences,  or  roads  ; fences  or  roads, 
do  not  affect  the  inherent  capacity  of  the  soil  ? — 
No. 

1508.  Do  you,  when  you  find  that  the  tenant 
has  himself  provided  fences  or  roads,  relieve  him 
from  rent  in  respect  of  the  whole  of  the  letting 
value,  added  to  the  holding,  by  the  value  of  the 
fences  and  the  roads  ? — In  Ulster  cases  you  do, 
because  there  the  presumption  is  that  the  fences 
and  roads  were  made  by  the  tenant,  but  if  the 
presumption  does  not  apply,  then,  of  course,  he 
has  to  prove  his  fences  and  roads  the  same  as  he 
must  prove  any  other  class  of  improvements. 

1509.  I am  not  upon  the  question  of  proof — I 
am  upon  the  question  of  your  dealing  with  them 
after  they  are  proved.  Do  you,  or  do  you  not, 
give  to  the  tenant  a relief  by  way  of  exemption 
in  his  rent  in  respect  of  the  whole  of  the  letting 
value  added  to  the  holding  by  fences  or  roads 
put  up  by  the  tenant  ? — If  the  method  of  valua- 
tion adopted  is  the  one  that  I now  mention,  and 
the  one  I find  carried  out  by  some  of  the  best 

I and 
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and  most  experienced  valuers  (namely,  the  value 
of  the  soil  as  it  is  found  to  exist),  then,  un- 
doubtedly, the  question  of  fences  and  roads  must 
he  treated  separately ; if  they  are  the  property 
of  the  tenant  they  are  ignored  ; if  they  are  the 
property  of  the  landlord  an  addition  is  made  to 
the  valuation  put  on  the  soil. 

1510.  On  the  question  of  the  inherent  capacity 
or  unearned  increment  in  improvements,  the 
tenant  is,  in  your  judgment,  entitled  to  have  the 
whole  of  the  value  m respect  to  the  fences  and 
roads  ignored,  as  he  is  in  regard  to  buildings  ?— 
Quite  so. 

1511.  Take  a case  where  the  inherent  capacity 
is  affected  ; take  drains,  or  reclamations,  could 
you  make  what  you  call  an  allowance,  when  you 
find  the  tenant  has  made  these  improvements  ? — 
Yes. 

1512.  But  what  the  Act  says  is,  that  “no  rent 
shall  be  allowed  or  made  payable  in  respect  of 
improvements,”  the  words  are  very  general  there, 
“in  respect  of  improvements  made  by  the 
tenant  ”? — Yes. 

1513.  Now  let  us  put  it  into  figures  : suppose 
you  find  that  a tenant  has  expended  any  capital 
or  any  labour,  it  does  not  matter  which,  I suppose? 
— No. 

1514.  Suppose  you  find  that  a tenant  has  ex- 
pended any  capital,  or  any  labour,  to  the  value  of 
1,000/.  upon  an  improvement  which  does  affect 
the  inherent  capacity  of  the  soil  or  reclamation, 
or  an  elaborate  system  of  drains,  you  find  how 
much  that  expenditure  has  added  to  the  letting 
value  of  the  holding? — Yes. 

1515.  Suppose  the  1,000/.  were  expended  with 
ordinary  skill  and  aptness,  to  hold  it,  what  do 
you  say  would  be  the  fair  addition  to  the  letting 
value? — Expended  in  reclamation  or  in  drainage? 

1516.  Yes? — A thousand  pounds  expended  in 
reclamation  might  add  a capital  value  of  10/.  or 
15/.  an  acre.  You  may  take  it,  of  course,  that 
some  reclamation  would  add  an  enormous  amount ; 
exceptional  reclamation  may  add  a large  amount 
to  the  value  of  the  holding ; in  other  cases  it  will 
add  very  little ; it  may  add,  say,  10s.  a year  on  an 
acre  of  land,  or  it  may  add  a 1/.  or  30s.  a year 
to  an  acre  of  land. 

1517.  In  the  case  of  an  apt  and  skilful  re- 
clamation or  other  improvement,  how  do  you 
apportion  the  increased  letting  value  due  to  that 
improvement,  if  you  do  apportion  it,  between  the 
tenant  and  the  landlord? — You  first  find  out 
what  it  would  cost  the  landlord  himself  to  have 
put  the  land  into  the  condition  that  it  is  put  into 
by  the  improvement,  that  is,  what  the  actual  cost 
of  making  the  improvement  would  be  ; it  may  be 
10/.  an  acre,  it  may  be  51.  an  acre  ; that  is  what 
is  to  be  given  to  the  tenant.  He  gets  the  actual 
money  cost  per  acre,  but  the  making  of  that  im- 
provement, of  course,  conceivably  may  have  in- 
creased the  letting  value  of  the  acre  of  land  by 
more  than  the  return  representing  the  actual  cost 
of  making  it.  That  is,  the  actual  cost  of  making 
it  may  be  51.  We  will  take  now,  as  an  instance, 
to  put  it  clearer,  the  case  of  an  acre  of  land 
which  in  its  present  condition  is  worth  a shilling 
an  acre  unreclaimed ; you  may  spend  on  reclaim- 
ing that,  say,  51.  in  money,  that  may  increase  the 
letting  value  of  the  acre  to  10s.  a year. 


Mr.  Sextoii — -continued. 

1518.  From  one  shilling? — Yes,  from  one 
shilling.  I am  now  supposing  a case.  In  that 
case  5/.  represented  the  amount  of  the  cost  of  the 
work  done,  allowing  there,  we  will  suppose,  5 per 
cent,  upon  it. 

1519.  You  said  10/.,  I think  ? — Five  pounds  in 
that  case.  Five  shillings  a year  will  represent 
the  amount  that  it  cost  the  tenant  to  make  that 
improvement ; you  will  allow  him  that. 

1520.  Then  it  will  take  20  years  to  pay  him 
back  the  51.? — The  amount  of  interest  must 
depend  on  the  length  of  time  you  calculate  it  will 
take  to  repay  him,  but  I am  supposing,  for 
example,  we  pay  5 per  cent,  upon  the  amount ; 
that  5 per  cent,  is  allowed  to  the  tenant ; then,  of 
course,  there  is  another  5s.  I suppose  in  this 
case  that  10s.  is  the  present  letting  value  of  the 
acre  ; 5s.  of  that  goes  to  the  tenant  as  against 
his  improvement  work  ; there  is  another  5s.  left. 
One  shilling  of  that  will  be  represented  by  the 
original  value  of  the  acre  before  the  improve- 
ment was  commenced ; then  there  is  the  4s. 
which  represents  the  increased  letting  value 
which  has  accrued  from  the  making  of  the  im- 
provement over  and  above  the  cost  of  the 
improvement  work ; that  4s.  is  under  the  pre- 
sent reading  of  the  law  the  property  of  the 
landlord  and  goes  to  the  landlord. 

1521.  Suppose  the  landlord  brought  in  a 
stranger  as  a contractor,  and  that  the  contractor 
did  the  same  work  that  the  tenant  has  done; 
would  not  the  contractor  get  even  more  for  it 
than  you  allow  to  the  tenant;  would  not  he  get 
the  money  he  had  expended,  and  also  something 
for  his  skill  ? — Of  course  the  money  that  is  ex- 
pended is  the  cost  of  labour,  and  we  do  not  add 
anything  on  for  what  you  may  call  skill  in  the 
form  of  engineering  skill.  We  assume  that  in 
an  ordinary  reclamation  there  is  no  special  skill 
required,  but  that  it  is  a part  of  the  ordinary 
work  of  a farmer. 

1522.  He  may  be  employing  labour  ? — Yes. 

1523.  And  employing  his  own  labour  ? — 

1524.  My  point  is,  if  a stranger  were  bruught 
in  by  the  landlord,  a contractor,  a person  having 
no  interest  in  the  soil  and  no  right  there ; and  he 
did  the  very  work  the  tenant  has  done,  he  would 
get  more  than  you  allow  the  tenant,  because  he 
would  get  something  for  the  expenditui-e  and 
labour,  and  also  a percentage  for  skill  ? — No,  we 
calculate  that  the  cost  to  the  landlord  in  the  case 
I have  named  would  be  the  51.  to  buy  the  acre 
of  land  in  its  present  state.  That  51.  is  simply 
the  amount  the  landlord  would  pay  the  con- 
tractor to  do  the  work,  and  that  would  include 
the  ordinary  profits  that  a contractor  should 
expect. 

1525.  Is  not  a tenant  rather  worse  off  than  a 
contractor  would  be  ?--I  do  not  know  that  he  is, 
not  if  we  give  the  proper  allowance  ; of  course, 
it  all  depends  upon  whether  you  give  the  proper 
allowance. 

1526.  What  do  you  do  mere  than  give  him 
back  the  actual  amount  expended  without  any 
profit? — We  give  him  back  what  he  is  out  of 
pocket,  what  it  would  have  cost  the  landlord,  as  I 
say,  to  have  got  that  v'ork  done,  paying  for  it 
out  of  his  own  pocket. 

1527.  Therefore, 
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1527.  Therefore,  although  the  statute  says  the 
tenant  is  to  pay  no  rent  in  respect  of  any  im- 
provements made  by  himself,  you  treat  the  tenant 
as  if  he  was  simply  a labourer  doing  the  work  at 
wages  from  the  landlord  ?— Yes ; so  far  as  we 
justly  may,  we  take  into  account  what  it  would 
have  cost  the  landlord  to  have  done  the  work, 
calling  in  an  outside  contractor. 

1528.  You  treat  him  as  if,  instead  of  being  a 
tenant  and  part  owner  having  an  interest  in  the 
soil,  he  was  a stranger  who  did  the  work  as  a 
servant  of  the  landlord  ; and  all  the . profit  re- 
sulting from  aptness  and  any  profit  on  his  labour 
and  skill  goes  to  the  landlord  ? — Yes  ; that  is  to 
say,  the  surplus  over  and  above  the  sum  we  allow 
for  doing  the  work,  which  accrues  from  the  work, 
goes  to  the  landlord. 

1529.  Why  do  you  divorce  the  tenant  from  the 
benefit  of  any  result  accruing  from  his  skill  and 
the  advantage  which  is  inherent  to  the  soil ; is  not 
the  tenant  part  owner  .?■ — Yes,  now  he  is. 

1530.  Is  not  his  share  of  the  holding,  in 
Ulster  especially,  more  valuable  than  the  share 
of  the  landlord  ? — Yes,  it  is  often  so. 

1531.  Why  should  not  he  have  a share  in  the 
profit  due  to  the  application  of  his  money  to  the 
inherent  capacity  of  the  soil  of  which  he  is  part 
owner!1 — Well,  of  course,  as  I say,  that  is  a 
matter  which  must  be  settled  on  the  reading 
given  to  Adams  v.  Dunseath. 

Mr.  Dillon. 

1532.  You  said  that  you  alone  decided,  at 
least  I understood  you  to  answer  in  that  way, 
what  improvements  were  to  be  allowed  to  tenants  ? 
— I said,  I think,  that  when  the  question  arises 
we  agree  as  to  what  improvements  are  allowed 
by  law.  ’ I decide  the  legal  question  as  to  the 
ownership  of  these  improvements,  whether  they 
are  to  be  credited  to  the  tenant  or  credited  to 
the  landlord ; the  lay  Commissioners  seldom 
themselves  interfere  in  that  decision. 

1533.  Then  that  is  decided  before  the  lay 
Commissioners  go  on  to  the  holding  ? — Yes, 
that  is  decided  on  the  evidence  we  have  got  in 
court,  and  on  the  arguments  of  the  respective 
parties. 

1534.  But  is  that  decision  concluded  before 
the  lay  Commissioners  visit  the  holding  ? — In 
practice  it  works  out  in  this  way  : there  are  so 
many  perches  of  drains  and  so  many  acres  of 
reclamations  claimed  and  proved  in  court,  and  it  is 
then  and  there  decided  (if  the  landlord  raises  no 
question  as  to  whether  these  drains  or  reclama- 
tions were  captured,  as  we  say,  by  the  lease  or 
by  any  other  means  which  will  transfer  the  in- 
terest in  them),  as  to  whether  they  are  to  be 
taken  into  account  on  fixing  the  rent  in  favour 
of  the  landlord  or  in  favour  of  the  tenant. 

1535.  That  does  not  quite  settle  the  doubt  that 
is  in  my  mind.  W e were  told  by  Mr.  Commis- 
sioner Fitzgerald  that,  in  the  original  appli- 
cation, the  tenant,  if  he  is  valued  above  10/.  per 
annum,  has  to  endorse  on  the  back  of  his  applica- 
tion to  get  a fair  rent  fixed  particulars  of  the 
improvements  for  which  he  claims  exemption  ?— 
Yes. 

1536.  I understand  he  is  not  able  to  raise  any 
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other  improvements  in  court,  except  those 
endorsed  ? — Quite  so. 

1537.  Then  what  I want  to  know  is  this  : 
when  the  lay  Commissioners  go  out  to  the  farm 
have  they  got  a decision  before  them  as  to  what 
improvements  they  are  to  inquire  into;  is  it 
settled  before  they  visit  the  farm  what  improve- 
ments are  to  be  allowed  to  the  tenant  and  what 
are  not? — Yes  ; the  rule  that  I have  mentioned 
requires  the  tenant  to  prove  in  court  the 
improvements  for  which  he  is  to  claim  credit; 
that  has  to  be  decided  in  the  first  instance. 

1538.  In  the  first  instance  ? — Yes. 

1539.  Therefore,  when  they  visit  the  farm  they 
know  what  improvements  he  has  a right  to  claim  ? 
— They  do. 

1540.  I remember  on  that  file  that  was  pro- 
duced, in  that  particular  case,  there  were 
endorsed  the  particulars  of  a number  of  buildings 
alleged  to  have  been  put  up  by  a tenant  within 
a very  recent  period,  and  for  which  he  claimed, 
and,  as  well  as  I remember  (I  have  not  got  a 
copy  of  the  file),  all  these  were  erased  and  he  was 
allowed  for  nothing  but  50  perches  of  drains ; 
how  do  you  suppose  those  vanished  ? — That  may 
have  been  a case  where  there  was  some  covenant 
or  clause  in  the  lease  that  may  have  captured  the 
houses. 

1541.  I will  not  refer  to  that  case  further ; 
the  point  I want  to  come  to  is  this,  the  method 
of  proof.  The  question  as  to  what  improve- 
ments are  to  be  exempted  from  rent  is  decided  by 
you  in  court  before  the  holding  is  examined  ? 
— Yes. 

1542.  The  tenant  can  get  credit  for  no 
improvements  except  what  he  proves  in  court  ? — 
Quite  so. 

1543.  What  proof  is  accepted  ? — Well,  I may- 
say  we  take  the  legal  evidence  that  is  allowed  in 
any  court  of  law.  Of  course  we  are  bound  by' 
the  ordinary  rules  of  evidence,  and  we  cannot 
admit  any  evidence  except  that. 

1544.  I would  like  you  to  explain  a little  ; you 
explained  it  to  some  extent  before ; does  it  mean 
the  tenant  has  to  swear  of  his  own  direct  know- 
ledge that  this  improvement  was  made  by  him- 
self or  his  father,  or  else  that  he  must  prove  it 
by  documentary'  knowledge  ? — Or  he  may  pro- 
duce a witness  who  has  seen  it  made  by  his  pre- 
decessor. 

1545.  But  that  is  the  only  kind  of  evidence  he 
can  produce,  is  it  not  ? — I would  hardly  like  to 
sayr  that  includes  all  possible  evidence  ; any 
evidence  that  will  be  accepted  in  any  ordinary' 
court  of  law  we  also  accept. 

1546.  Have  you  had  experience  in  small 
holdings  in  the  west  of  Ireland  ? — I have  had  a 
good  deal  of  experience  in  Leitrim  and  Ros- 
common. 

1547.  What  is  your  view  of  the  possibility  of 
small  farmers  who  hold  reclaimed  lands  being 
able  to  prove  the  value  of  their  reclamations?- — 
Of  course,  if  the  reclamation  has  been  recently 
made,  as  a rule,  they  are  able  to  prove  it  by' 
their  own  evidence  ; in  some  cases  they  are  able 
to  produce  the  evidence  of  neighbours,  who  have 
seen  it  done,  but  if  it  happens  to  be  the  case 
of  a tenant  who  has  recently  succeeded,  and  who 
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is  not  able  to  get  any  neighbour  who  has  seen  the 
work  (lone  to  give  evidence,  then,  of  course,  they 
are  shut  out  from  the  proof  and  from  the  allow- 
ance. 

1548.  Would  you  say  from  your  experience 
that  that  happens  in  a great  many  cases  ? — It 
happensin  a great  number  of  cases  where  the  recla- 
mation has  been  done,  we  will  say,  before  1850, 
and,  of  course,  those  are  the  class  of  cases  in  which 
the  presumption  is  excluded. 

1549.  The  presumption  is  excluded  there?— ■ 
Yes. 

1550.  That  is,  practically  speaking,  in  a great 
number  of  cases  in  which  reclamation  has  been 
done  before  1850  the  tenant  is  powerless? — Yes, 
that  is  so. 

1551.  The  presumption  is  against  him,  and  he 
must  prove  his  improvement  by  legal  evidence  ? 
Yes. 

1552.  You  said  the  first  thing  to  be  done  is  to 
investigate  the  holding  when  the  case  comes  into 
court  ? — Y es. 

1553.  I suppose  you  have  power  to  compel 
agents  and  landlords  to  produce  all  documents  ? 
—Yes  ; if  the  tenant,  for  example,  wishes  to  get 
any  evidence  out  of  the  landlord’s  estate  office 
or  books  he  can  serve  a notice  to  produce,  as  in 
any  other  proceedings. 

1554.  Can  you  do  that  on  your  own  initiative  ? 
— No*  unless  the  notice  to  produce  is  served ; 
these  documents  are  very  seldom  in  court,  and 
unless  you  adjourn  the  court  you  are  not  able  to 
get  them. 

1555.  Now,  I just  want  to  ask  you  one  or  two 
questions  about  town  parks.  You  stated,  I think, 
that  any  collection  of  houses  now  is  regarded  as  a 
town  ? — I stated  that  that  is  apparently  the  read- 
ing which  has  been  given  to  the  decision  in 
Caledon  v.  Archer.  Any  collection  of  houses 
with  a demand  for  accommodation  land  may  be 
a town.  The  Lord  Chancellor  in  that  case  care- 
fully avoids  the  use  of  the  word  “town;”  he 
says  “ place.” 

1556.  Is  that  an  expression  used  in  the  Act? 

— No. 

1557.  What  is  the  expression  used  in  the  Act  ? 
— “ A city  or  town.” 

1558.  Where  does  the  word  “place  ” come  into 
the  judgment  ? — 1 think  I have  the  judgment 
here  ; I shall  read  it  for  y ou  if  you  wish. 

1559.  Just  that  passage  where  the  word 
“ place  ” is  used.  What  I want  to  know  is,  how 
the  word  “ place  ” came  into  the  judgment  if  it 
is  not  in  the  Act,  because  a solitary  public-house 
might  be  a “ place  ” ? — The  Report  of  Archer  v. 
Caledon  is  in  the  28th  “ Irish  Law  Times  ” 
Report,  page  4. 

Chairman. 

1560.  What  is  the  date  of  this?— The  date  is 
December  1893 ; that  is,  last  December.  The 
Lord  Chancellor  says,  “ The  judgment  of  Mr. 
Justice  Bewley  assumes  that  this  holding  has 
every  incident  of  a town  park  except  one and 
then  he  goes  on  to  mention  the  three  incidents 
attached  to  a holding  to  constitute  it  a town 
park.  “ First,  occupation  by  a person  living  in 
the  place  ” (he  uses  the  word  “ place  ” there). 
“I  will  not  call  it  a town  ” (he  says).  “ Second, 


Chairman — continued. 

increased  value  by  reason  of  its  being  near  that 
place  ; third,  that  the  place  is  a town  ; that  is,  it 
must  have  the  general  characteristics  answering 
to  Avhat  one  understands  by  that  term.”  Then 
he  goes  on  to  say  : “No  doubt  we  must  have 
something  that  would  answer  the  description 
( town,’  but  I do  not  see  any  reason  why  Caledon, 
with  its  population  of  700  people,  should  not 
answer  the  description  of  ‘town’  for  the  pur- 
poses of  this  question,  and  within  the  meaning  of 
Section  58  of  the  Act  of  1881.  When  we  have 
people  requiring  accommodation  land,  people 
using  that  accommodation  land,  people  living  in 
the  place  for  which  that  accommodation  land  was 
necessary,  and  paying  50  per  cent,  more  for  their 
land  on  account  of  its  being  near  that  place,  we 
have  all  the  essentials  of  the  definition  of  a town 
park.” 

Mr.  Dillon. 

1561.  Have  any  of  the  Judges  (the  Lord 
Chancellor,  or  any  of  the  Appeal  Judges,  or  the 
Chief  Commissioners)  given  a definition  of  what 
they  understand  by  the  term  “ town  ” ?— 
Apparently  they  have  not  gone  nearer  to  it  than 
that  allusion. 

1562.  Oh,  yes,  they  have  gone  beyond  that  ? — 
You  mean  with  regard  to  population. 

1563.  They  have  gone  beyond  that,  because 
they  have  included  Loughlinn  in  Mayo,  which 
has  only  150  ? — Loughlinn  was  dismissed ; that 
was  a residential  question. 

1564.  Can  you  refer  us  to  the  definition  of 
“ accommodation  land  ; ” what  is  the  meaning  of 
the  term  “ accommodation  land  ”? — “ Accommo- 
dation land  ” is  partially  defined  by  the  section. 
It  has  been  decided,  as  laid  down  by  Baron 
Fitzgerald  in  the  case  of  Christy  v.  Gordon,  that 
“ lands  near  a town  necessarily  bear  an  increased 
value  as  accommodation  land,  if  the  town  is  of 
such  a size  that  there  are  persons  in  it.  who 
require  such  land,  aud  the  lands  are  sufficiently 
convenient  for  the  purpose.”  Practically,  accom- 
modation land  is  any  land  round  a town  among 
the  inhabitants  qua  inhabitants  for  which  there  is 
a demand. 

1565.  That  seems  to  me  to  be  rather  a vague 
definition;  that  it  is  accommodation  land  if  the 
town  be  of  such  a size  that  people  living  in  it 
would  require  accommodation  land  ? — Lord 
J ustice  FitzGibbon,  in  the  case  of  Killeen  v.  Lam- 
bert, a Mayo  case,  one  of  the  cases  in  which  that 
question  was  gone  into,  says,  “ The  question  is  not 
one  of  rent  but  of  value,  though  the  payment  of 
an  increased  rent  by  a townsman  is  almost  con- 
clusive proof  that  the  land  bears  an  increased 
value  to  him;  and  whether  he  agists  market 
cattle,  feeds  his  own  cows,  supplies  his  house 
with  country  produce,  utilises  the  manure  of  his 
horses,  or  in  any  other  way  works  the  land  and 
his  residence  more  or  less  as  one  establishment, 
he  will  generally  obtain  an  increased  return  from 
his  ‘ town  parks  ’ as  accommodation  land  over  and 
above  the  return  to  be  got  from  an  ordinary  farm.” 

1566.  The  definition  would  appear  to  "be  there 
that  if  he  works  it  as  one  establishment,  as  a 
town  establishment,  it  is  accommodation  land  ? — 
Quite  so. 

156/.  Has  it  ever  come  in  your  province  to 
estimate 
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estimate  or  consider  what  the  effect  of  a certain 
fall  in  prices  would  be  upon  the  land? — Of  course, 
in  valuing  land  you  must  have  regard  to  the 
level  of  prices  for  some  years  back  ; you  must 
look  practically  at  the  history  of  prices  during 
recent  years,  and  so  far  as  you  can  estimate  the 
course  of  prices  in  the  future. 

1568.  Have  you  ever  estimated  what  the  effect 
of  an  all-round  fall  of,  say,  10  per  cent,  on  the 
chief  products  of  the  farm  would  be  on  land  ? — 
No,  I cannot  say  I have;  that  is  not  the  way 
in  which  we  would  deal  with  it.  We  deal 
with  the  valuation  of  the  land,  as  I tried  to 
explain  in  answer  to  Mr.  Sexton,  on  the 
principle  of  what  a man  who  has  experience  of 
agriculture,  and  who  keeps  his  attention  and 
mind  on  the  course  of  prices  at  present  and  in 
years  past,  thinks  he  would  reasonably  give  for 
that  farm  and  land,  and  in  that  way,  if  there  has 
been  a fall  in  prices  of  10  per  cent,  or  20  per 
cent,  in  any  particular  commodity,  of  course  he 
must  take  that  into  account  in  estimating  what 
he  thinks  now  he,  as  a reasonable  man,  would 
give  for  that  farm. 

1569.  But  in  coming  to  the  decision  (which 
appears  to  be  a decision  based  on  rather  compli- 
cated considerations)  of  that  character,  surely, 
in  the  process  of  arriving  at  that  judgment,  you 
must  have  made  out  in  your  mind  (at  least  I 
should  suppose  so)  what  the  effect  of  the  10  per 
cent,  on  the  chief  products  of  the  district  would 
be  on  a fair  rent  ? — Of  course  he  has  done  that 
in  the  process  I have  named. 

1570.  I am  speaking  of  yourself,  not  of  him. 
You  are  trying  to  put  yourself  in  the  position  of 
an  intelligent  farmer  who  is  considering  what  he 
will  give.  In  order  to  do  that  you  must  arrive 
at  it  by  some  process  of  calculation  ? — Of  course, 
as  I explained  to  Mr.  Sexton,  in  answer  to 
questions  he  put  to  me,  I arrive  at  it  not  by  my 
own  valuation.  I do  not  go  out  and  value  the 
land ; I have  the  report  of  the  two  lay  Com- 
missioners who  have  gone  out  and  adopted  that 
consideration,  and  with  the  evidence  given  to 
me  by  the  expert  valuers  who  have  been  put  up 
in  Court. 

1571.  Then  your  opinion  is  that  that  would  be 
more  a question  for  the  lay  Commissioners  ? — 
Quite  so. 

Mr.  M‘Cartan. 

1572.  I understood  that  on  the  back  of  the 
notice  over  10/.  the  tenant  was  obliged  to  put 
the  schedule  of  improvements,  and  the  particulars 
and  the  dates? — Yes. 

1573.  And  if  he  fails  in  doing  that,  it  is  open 
for  you  to  reject  the  notice,  or  not  to  take  into 
consideration  the  improvements? — We  reject  any 
claim  for  improvements. 

1574.  I understood  you  to  say  that  in  some 
cases  the  Commissioners,  when  they  went  out 
to  the  farm,  saw  there  were  improvements  made 
by  the  tenants,  but  not  mentioned  in  the  notice  ? 
—Yes. 

1575.  And  that  they  were  debarred  from 
taking  those  into  consideration  in  fixing  a fail- 
rent? — Yes. 

1576.  You  also  said  they  could  make  an  appli- 
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cation  to  have  the  case  adjourned,  and  serve  a 
fresh  notice  ? — Yes. 

1577.  But  could  they  do  that  at  that  stage? — 
No,  not  at  that  stage. 

1578.  So  that  it  would  be  too  late  ? — It  would. 
I may  say  this,  that  if,  in  an  exceptional  case, 
very  large  improvements  appeared,  and  an  appli- 
cation were  made  to  us  before  we  gave  judgment, 
to  enable  that  notice  to  be  served,  it  is  very  pro- 
bable that  we  would  give  an  adjournment  to 
enable  it  to  be  done ; but  of  course  that  would 
be  at  the  risk  of  costs. 

1579.  You  have  very  large  experience  now 
through  Ulster,  have  you  not  ? — I have. 

1580.  Is  the  result  of  your  experience  that  it 
is  most,  difficult  for  the  tenants  to  be  in  any 
degree  _ accurate  in  the  particulars  of  improve- 
ments in  their  notice  ?— Well,  my  experience 
with  regard  to  that  is  this,  that,  as  a rule,  when 
the  tenant  serves  his  notice  he  comes  in  to  his 
solicitor,  and  the  solicitor,  who  knows  the  law 
and  the  requirements,  asks  him,  “ What  improve- 
ments now  do  you  mean  to  rely  upon  ? ” and  he 
at  that  stage  has  not  measured  the  improvements, 
and  has  not  surveyed  the  place ; the  result  of  it 
is  that  he  makes,  to  a certain  extent,  a kind  of 
guess  at  what  he  means  to  claim,  and  we  very 
frequently  find  that  what  he  actually  has  claimed 
is  entirely  different  from  what  he  proceeds  to 
px-ove  when  he  comes  into  court. 

1581.  Now  just  upon  that  point  ; do  you  con- 
sider that  it  is  a great  advantage  to  the  tenant  to 
consult  a lawyer  in  these  cases  ? — Undoubtedly, 
in  a case  where  thei-e  is  any  complication  at  all 
with  regard  to  the  matters  which  a tenant  relies 
upon  as  affecting  his  rent,  we  find,  over  and  over, 
that  tenants,  from  ignoi-ance  or  from  employing 
“ hillside  men  ” as  lawyex-s,  get  into  difficulties. 

1582.  In  its  Parliamentary  sense,  you  mean  ? — 
In  a Pax-liamentax-y  sense  ; he  gets  a schedule  of 
improvements  put  on  which  is  entirely  at  vax-iance 
with  the  cox-rect  state  of  facts. 

1583.  Sometimes,  I believe,  the  notice  is  not 
even  signed  ? — Very  frequently. 

1584.  Have  you  had  to  dismiss  cases  vex-y 
frequently  ?— Yes;  very  often  cases  have  been 
dismissed  owing  to  wrong  ideas  as  to  how  the 
application  should  be  made. 

1585.  Are  there  times  or  are  there  cases  in 
which  you  have  to  charge  rent  to  the  tenant  fox- 
some  of  the  improvements  mentioned  on  his 
notice,  and  which  have  been  px-oved  up  to  the 
hilt  as  having  been  made  by  the  tenant ; take, 
fox-  example,  a case  in  which  the  holding  is  not 
suitable,  or  the  impx-ovements  too  good" for  the 
holding  ? — That  is  a principle  which  I have,  I 
may  say,  never  practically  applied,  but  perhaps 
I would  be  obliged  to  do  it  now  if  the  question 
came  on  again,  owing  to  a decision  which  has 
been  given  in  a case  of  Robb,  I think,  and 
the  Marquess  of  Downshire,  and  which  is  not 
repox-ted  ; but  that  decision  turns  on  the  final 
words  of  the  first  part  of  the  definition  clause  in 
the  Act  of  1870,  namely  the  wox-ds,  “ And  is 
suitable  to  such  holding.”  It  has  been  held  in 
that  decision  that  where  the  improvements  are 
not  suitable  to  the  holding,  that  is  where  they 
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Mr.  M‘  Cartan — continued. 


are  too  good  for  the  holding,  they  are  not  to  be 
credited  to  the  tenant. 

1586.  Even  though  they  add  to  the  letting 
value  ? — Quite  so. 

1587.  I think  we  can  best  illustrate  this  point 
by  dealing  with  the  case  of  llobb,  it.  affects  a 
large  number  of  cases.  In  this  case,  I believe, 
the  old  rent  was  20/.  16s.  ?— Of  course,  I do  not 
know  the  figures. 

1588.  I thought  you  heard  the  case?; — No,  I 
did  not  hear  the  case,  it  was  before  Mr.  Justice 
Bewley. 

1589.  You  have  not  the  order  here  in  that 
case,  have  you  ? — We  will  get  the  file. 

Mr.  T.  M.  Healy. 

1590.  It  was  decided  in  March  1892,  was 
it  not? — Yes.  We  will  get  the  file  in  that 
case. 

Mr.  Mi  Cartan. 

1591.  With  reference  to  the  Ulster  custom,  it 
is  your  experience,  is  it  not,  that  it  varies  very 
much,  or  rather  the  Ulster  usages  vary  very 
much  ? — Yes,  they  do  vary  in  this  sense,  that  in 
many  districts  they  have  not  got  the  same 
potency  that  they  have  in  others;  they  are 
limited  in  many  ways. 

1592.  But  I understand  that  originally  the 
Ulster  custom  prevailed  all  over  Ulster  ? — Yes. 

1593.  And  it  was  such  as  you  define  it  to  be  ? 
— Yes  ; the  estate  rules  have  limited  it. 

1594.  In  the  first  section  of  the  Act  of  1870,  I 
believe  a most  unfortunate  change  was  made  in 
the  word  “ usage  ; ” it  was  pluralised  and  made 
“ usages  ” ? — Y es,  that  is  so. 

1595.  You  have  not  only  to  prove  now 
“ usages  ” in  Ulster  on  the  particular  estate,  but 
with  regard  to  a particular  holding? — Quite 

1596.  In  some  cases  the  usage  was  on  sale  to 
allow  the  tenant  to  get  10/.  an  acre  ? — Yes. 

1597.  And  in  others  the  usage  was  to  allow 
him  to  get  nothing  at  all  ? — W ell,  1 0/.  the  acre 
is  generally  regarded  as  cutting  down  the  custom. 
There  are  several  estates  in  Tyrone  and  in 
Armagh  where  the  10/.  an  acre  rule  obtains, 
but  that  is  generally  looked  upon  as  a limitation. 

1598.  I know  that  was  proved  on  the  Kilmorey 
Estate  in  the  county  of  Down  with  which  you 
are  acquainted  ? — Y es. 

1599.  There  was  also  a further  limitation  in 
that  very  case  of  the  Kilmorey  Estate,  I do  not 
know  whether  you  know  it  or  not,  where  the 
tenant  had  no  issue,  and  it  was  maintained  by 
the  landlord  that  where  the  tenant  had  no  issue 
then  the  custom  was  that  the  estate  of  the  tenant 
should  go  to  the  landlord  ? — Yes,  I have  heard 
that  raised.  I think  it  was  on  a case  near 
Kilkeel. 

1600.  Near  Kilkeel;  I understand  that  the 
Land  Commission  has  not  been  very  consistent 
from  the  start  in  its  decisions,  or  the  judges  ? — I 
do  not  know  that  the  Land  Commission  are  any 
worse  than  any  other  court. 

1601.  The  judges  of  appeal,  I mean  ; what 
was  the  law  10  years  ago  is,  in  many  cases,  very 
different  to  what  the  law  is  held  to  be  now,  with- 


Mr.  M‘  Cartan — continued, 
out  the  aid  of  an  Act  of  P arliament  ? — Y ithout 
the  aid  of  an  Act  of  P arliament. 

1602.  At  the  beginning,  I think  it  was  shortly 
after  1881,  it  was  held  by  the  Land  Commission 
that  where  a tenant  had  made  a recent  purchase, 
no  matter  how  high  the  rent  was,  or  how  much 
he  had  paid  for  the  interest  of  the  seller,  the 
rent  should  not  be  changed? — Yes,  I believe 
that  is  so. 

1603.  The  law  has  varied  in  that  instance 
since  in  favour  of  the  tenant  or  the  purchaser, 
has  it  not?— We  hold  now  that  the  tenant  sells 
the  interest  in  the  holding,  and  the  purchaser 
buys  that  interest  with  the  right  to  come  in  and 
have  the  rent  fixed. 

1604.  But  those  unfortunate  tenants  who  got 
their  rents  fixed  at  that  time  are  still  bound  by 
it  ? — That  is  so. 

1605.  And  will  be  during  the  statutory  term? 
—Yes. 

1606.  Now  a large  number  of  tenants,  too, 
got  their  rents  fixed  before  these  words  “ accom- 
modation land  ” and  “ demesne  land  ” were  so 
extended  as  they  are  now,  did  they  not? — Yes. 

1607.  And  as  to  the  present  tenants  who  were 
kept  out  by  reason  of  the  later  decisions,  do  you 
think  it  is  fair  that  the  tenants  who  were  so  kept 
out  have  to  compete  at  a higher  rent? — That  is 
a matter  of  policy. 

1608.  You  believe,  at  all  events,  that  these 
tenants  who  have  got  their  rents  fixed  under 
unfavourable  conditions  would  be  entitled  to  get 
it  reviewed  if  there  were  any  change  in  the  law 
now  ? — Of  course  on  a review  of  their  rents,  were 
a change  in  the  law  of  that  kind  to  take  place, 
very  different  conditions  would  be  applied. 

1609.  As  another  illustration  of  the  inconsis- 
tency of  the  decisions,  I find  that  Timoleague, 
with  a population  of  360,  has  been  held  to  be  a 
town  ? — It  has. 

1610.  Whereas  I find  here  in  Cherry  (p.  330) 
that  Portglenone,  with  a population  of  800,  and 
Newmarket,  with  a population  of  765,  were  held 
to  be  not  considerable  enough  to  be  towns? — 
Yes,  that  is  so. 

1611.  Similarly  Borrisokane,  with  a popula- 
tion of  700,  and  Kirkcubbin,  with  a population 
of  600,  have  been  held  not  to  be  towns? — Yes, 
that  is  so. 

1812.  So  that  the  policy  of  the  decisions,  at  all 
events,  seems  to  be  to  extend  the  definitions  of 
towns  down  to  a cluster  of  houses  ? — Yes. 

1613.  I mentioned  a case  to  you  the  other  day 
in  Dundrum  ; 1 do  not  know  whether  it  was  then 
made  clear  that  the  definition  of  “ town  ” is 
whether  it  was  or  was  not  a town,  I believe,  at 
the  passing  of  the  Act  of  1881? — Yes,  that  is 
the  period  at  which  all  these  holdings  are  tested. 

1614.  And  in  the  case  of  Thomas  M‘Cann  it 
was  held,  was  it  not,  by  the  Chief  Commission, 
that  it  was  not  a town  at  the  passing  of  the  Act 
of  1881?— Yes. 

1615.  And  a few  days  or  a few  weeks  ago,  in 
the  cases  of  Mrs.  Hugh  M‘Cann  in  the  same  town, 
and  of  Savage,  in  the  same  place,  it  was  held 
by  the  Chief  Commission,  notwithstanding  their 
previous  decision,  that  this  same  place,  Dun- 
drum,  was  a town  at  the  passing  of  the  Act  of 
1881  ? — Of  course  that  decision  of  Caledon  v. 

Archer 
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Mr.  M‘ Cartan — continued. 

Archer  has  quite  upset  a large  number  of  the 
previous  decisions.  I saw  that  Mr.  Justice 
Bewley  on  Saturday  last  had  practically  reversed 
his  own  decision  also  in  the  case  of  Ballyjames- 
duff  in  Cavan,  where  he  had  held  that  Bally- 
jamesduff  was  not  a town,  and  now  on  Saturday  he 
has,  under  the  decision  in  Caledon  v.  Archer,  had 
to  go  back  on  that  and  hold  that  it  is  a town  and 
dismiss  the  cases. 

1816.  The  practical  effect  of  it  has  been  that 
they  have  not  only  reversed  their  previous  deci- 
sions, but  they  have  reversed  the  intention,  if  I 
may  say  so,  of  the  framers  of  the  Act  of  the 
Legislature? — I cannot  say  as  to  that. 

Chairman. 

1617.  May  we  take  it  that  there  is  now  no 
established  definition  of  a town  ? — There  is  no 
population  limit,  now,  as  to  what  should  be.  a 
town. 

Mr.  M‘  Cartan. 

1618.  I understood  you  to  say  that  it  depended 
very  much  upon  whether  it  was  accommodation 
land  or  not,  that  land  adjacent  to  a town,  or  a 
“place,”  as  it  was  afterwards  called,  if  it  has  in- 
creased value  by  reason  of  its  proximity  to  the 
town,  it  may  be  considered  a town  park,  if  it  be- 
longs to  a person  living  in  the  town  ? — Yes,  if  it 
belongs  to  a person  living  in  the  town. 

1619.  Would  not  that  same  land  have  an  in- 
creased value  if  it  was  in  the  hands  of  some  per- 
son not  living  in  the  town  ? — It  would. 

1620.  It  is  not  the  residence  in  the  town  that 
gives  increased  value  to  the  land  ? — No. 

1621.  It  is  its  proximity  to  the  town  ? — It  is 
its  proximity  to  the  town,  yes. 

1622.  If  a person  happens  to  live  out  of  the 
town  it  cannot  be  held  to  be  a town  park,  but 
simply  because  he  happens  to  live  in  town  it  is 
held  to  be  a town  park  ? — Yes. 

1623.  What  would  happen  in  the  present  state 
of  the  law  at  the  end  of  the  15  years  to  those 
tenants  who  have  got  their  fair  rent  fixed  in 
places  which  were  not  then  considered  towns, 
but  which  since,  owing  to  the  decisions,  have 
been  deemed  to  be  towns,  or  in  any  other  case  ? 
— Of  course,  that  raises  the  question  as  to  how 
far  the  decision  on  the  first  fixing  of  the  fair  rent 
estopps  the  raising  of  the  point  on  the  second 
fixing,  which  is  a matter  of  very  considerable 
importance. 

1624.  I should  like  very  much  to  have  your 
opinion,  you  may  have  to  give  it? — Yes  ; but  I 
should  like  to  give  it  after  careful  argument. 

1625.  At  all  events  it  is  a difficulty  ? — Un- 
doubtedly. 

1626.  And  the  same  thing  would  hold  good  of 
all  other  cases  of  exemptions  that  have  since  been 
exempted  ?— Yes. 

1627.  It  will  arise  in  1896  ? — Yes  ; or  in  1895. 

1628.  There  is  another  class  of  exemptions 
which  has  not  been  touched  yet,  the  class  of 
divided  leaseholds ; that  is,  where  the  landlord 
has  given  a leasehold,  say,  30  or  40  years  ago,  or 
longer,  of  a large  holding,  and  with  the  consent 
of  the  landlord  it  has  been  subdivided,  perhaps 
between  sons,  or  at  all  events  the  holder  and 
different  persons,  and  where  the  landlord  has 

0.122. 


Mr.  M‘ Cartan — continued, 
given  to  each  person  a separate  receipt  and  con- 
siders him  a tenant.  Can  any  on  e of  those  come  into 
Court  and  get  a fair  rent  fixed  ? — No  ; that  ques- 
tion has  been  discussed  at  great  length  by  Chief 
Baron  Palles  in  the  case  of  Ireland  v.  Landy  ; 
and  in  that  case,  where  a subdivision  such  as 
you  have  mentioned  happened  at  the  expiration 
of  the  lease,  the  Chief  Baron  held  that,  although 
each  of  the  two  occupiers  had  his  own  portion 
of  the  leasehold,  and  paid  his  own  portion  of  the 
rent,  that  did  not  make  two  separate  tenancies, 
but  made  what  is  called  a conjunct  tenant,  and 
that  to  get  the  rent  fixed  they  were  obliged  to 
come  in  as  one  tenant. 

1629.  Then  if  one  of  those  three  tenants  had 
friendly  relations  with  the  landlord  he  might 
make  an  agreement  with  him  which  would  pre- 
clude the  other  two  from  ever  getting  a fair  rent 
fixed? — Yes. 

L630.  They  would  not  be  “ a conjunct  tenant  ” ? 
— It  might  result  in  the  creation  offuture  tenancies 
on  the  part  of  the  other  two ; and  in  fact  Mr. 
Justice  Bewley,  I think,  in  a recent  casein  Cork, 
did  throw  out  a doubt  as  to  whether  in  such  case 
future  tenancies  were  not  created  between  the 
parties.  I may  say  in  reference  to  this  case  of  Con- 
roy v.  Marquis  of  Drogheda,  that  I referred  to  on 
the  la3t  day  as  a case  dealing  with  the  contracting 
out  of  tenancies,  that  I have  since  found  that  it 
is  an  unreported  case.  The  judgments  of  the 
Court  of  Appeal  have  not  yet  been  reported  in 
the  authorised  reports,  and  I find  there  is  a great 
deal  of  difficulty  in  coming  to  a decision  as  to 
what  was  decided  in  it.  Some  lawyers  in  Ireland 
have  held  that  it  decided  a very  different  thing 
to  what  others  hold,  and  until  the  Committee  see 
the  report  in  that  case,  it  might  be  well 
not  to  draw  any  very  strong  conclusions  from 
the  statement  I gave  with  regard  to  it  on  the  last 
day.  What  it  does  really  appear  to  decide  is  this  : 
the  previous  law  with  regard  to  the  creation  of 
future  tenancies  is  this : that  if  a tenancy  was  a 
present  tenancy  at  the  passing  of  the  Act  of  1881, 
and  if  subsequently  a portion  of  land  was  added 
on  to  that  present  tenancy,  and  the  tenant  held  on 
in  possession  of  the  present  tenancy  and  the  bit 
that  was  added  on,  that  did  not  destroy  the  present 
tenancy ; and  when  the  court  came  to  fix  the  fair 
rent  they  could  get  rid  of  the  piece  that  was  added 
on,  and  proceed  as  regards  the  original  present 
tenancy. 

Chairman. 

1631.  Could  they  take  the  added  piece  into- 
account  ? — No. 

1632.  They  could  not  fix  a rent  for  that? — 
No  ; they  would  throw  it  aside  practically. 

1633.  It  did  not  destroy  the  rent  fixableness 
of  the  first  portion  ? — Of  the  first  portion,  but 
that  apparently  has  been  upset  by  this  decision  ot 
Conroy  v.  Marquis  of  Drogheda. 

Mr.  T.  fV.  Russell. 

1634.  And  that  you  say  we  should  waif  for? — 
Which  you  had  better  wait  for  ; but  the  result  of 
the  judgment  in  that  case  was  that  the  addition  of 
the  piece  of  land  was  practically  a new  tenancy, 
a future  tenancy. 

1 4 1 635.  With 
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Mr.  M‘Cartan. 

1635.  With  reference  to  town  parks  there  is 
one  thing  that  I omitted  to  ask.  In  the  town 
park,  I believe  the  reason  a landlord  was  sup- 
posed to  be  anxious  to  hold  it  as  town  parks  is 
this  : he  may  require  to  take  it  into  his  own 
hands  in  the  interest  of  the  town  or  of  the 
estate? — Yes. 

1636.  As  the  law  is  it  leaves  practically  the 
owners  of  town  parks  at  the  mercy  of  the  land- 
lord ; they  are  subject  to  eviction,  are  they  not? 
Yes ; they  are  outside  the  Act  of  1881,  and  they 
have  not  got  any  of  the  provisions  of  that  Act  in 
their  favour. 

1637.  And  the  landlord  can  increase  the  rent 
as  much  as  he  likes  or  put  them  out  ? — He  can 
deal  with  them  as  he  can  deal  with  ihe  occupier 
of  a town  house. 

1638.  Do  you  not  consider  that  the  landlord 
has  ample  protection  under  statutoi'y  conditions 
in  case  he  requires  the  land  either  for  building 
purposes  or  in  the  interest  of  the  estate  ; it  says 
here : “ during  the  continuance  of  a statutory 
term  in  a tenancy,  save  as  hereinafter  provided, 
the  court  may,  on  the  application  of  the  land- 
lord, and  upon  being  satisfied  that  he  is  desirous 
of  resuming  the  holding  or  part  thereof  for 
some  reasonable  and  sufficient  purpose  having 
relation  to  the  good  of  the  holding  or  of  the 
estate,  including  the  use  . of  the  ground  as 
building  ground,”  and  certain  other  things.  Do 
you  not  feel  that  that  is  quite  sufficient  pro- 
tection for  the  landlord,  and  that  in  the  interests 
of  the  people  of  the  town  it  should  be  deemed 
to  be  sufficient  ?— It  gives  the  landlord  the 
power  of  taking  up  any  portion  of  the  land 
required  for  building. 

1639.  Just  the  same  as  other  holders  of  land 
previous  to  the  passing  of  the  1881  Act? — It 
would  apply  of  course  to  the  holders  of  town 
parks  as  well  as  to  any  other  tenant. 

1640.  There  is  another  class,  I do  not  know 
whether  it  is  referred  to  or  not,  rather  an  im- 
portant class  in  some  parts  of  Ireland — mill  farms ; 
have  you  met  with  many  of  those  cases  of  mill 
farms  ? — Y‘cs  ; I have  met  with  a good  many 
of  them,  in  the  county  of  Armagh  especially. 

1641.  I suppose  you  have  felt  inclined  in  some 
of  those  cases  (many  of  them  I would  say)  to 
reject  the  application  of  the  tenant  although  it 
was  manifestly  a holding  held  for  agriculture?— 
The  law  is  that  if.  any  substantial  portion  of 
the  land  or  holding  was  demised  as  a mill, 
the  entire  holding  is  excluded. 

1642.  There  is  another  point  which  I do  not 
think  has  been  mentioned  yet,  that  is  this ; after 
a tenant  gets  a fair  rent  fixed  in  the  court  below, 
if  he  happens  to  be  in  arrears  of  rent  I under- 
stand it  is  open  to  the  landlord  to  get  an  eject- 
ment against  him  ? — Yes  ; the  fair  rent  of  course 
only  deals  with  the  rent  accruing  from  the  com- 
mencement of  the  statutory  term. 

1643.  And  the  landlord  may,  after  he  gets  an 
ejectment  decree,  serve  an  eviction  notice  on  the 
tenant  between  the  hearing  and  the  appeal  ?— 
Yes,  he  has  the  ordinary  remedies  to  recover  the 
rent  that  accrued  due  before  the  granting  of  the 
statutory  term. 

1644.  The  effect  of  that  would  be  that  when 
the  appeal  against  the  fair  rent  was  heard,  and 


Mr.  M‘Cartan — continued, 
when  the  tenant  came  before  the  Court  of  Appeal 
or  the  Chief  Commission,  he  had  no  status  at  all, 
he  was  merely  a caretaker  ? — Yes,  that  is  so. 

1645.  Previously,  before  the  passing  of  that 
clause,  the  tenant  would  have  had  to  be  put  out, 
and  put  out  for  six  months,  before  such  an  effect 
could  happen?— As  soon  as  the  tenant  is  put  out 
of  the  possession  of  the  holding  his  application 
either  to  the  Sub-Commission  or  to  the  Chief 
Commission  is  at  an  end  until  he  redeems. 

1646.  I understood  you  to  say  that  the  Chief 
Commission  in  reviewing  or  rehearing  the  appeal 
cases  of  course  depend  entirely  upon  the  evidence 
given  in  court,  and  by  the  court  valuers ; they 
never  go  to  view  the  farms  ? — Oh,  no,  they  never 
go  to  view  the  farms. 

1647.  And  they  sometimes  upset  the  decision 
of  the  Sub-Commissioners  who  have  gone  out  to 
inspect  the  farms?— Necessarily. 

1648.  You  read  I think  from  the  return  that 
the  rents  increased  some  years  before,  up  to 
1994,  about  0'2  ; that  was  the  general  effect  on 
the  rents  ? — Yes,  on  appeals  from  1881  to  1894  ; 
that  is  appeals  from  Sub-Commissions. 

1649.  It  is  scarcely  fair  to  ask  you,  you  being 
a Sub- Commissioner,  but  I cannot  help  it.  Do 
you  consider  that  a great  deal  of  money  would 
be  saved,  and  a great  deal  of  time  too,  in  cases 
of  these  questions  of  value  and  matters  of  fact, 
if  the  Sub-Commission  were  the  final  court  ? — 
That  of  course  stands  to  reason. 

Rlr.  Leese. 

1650.  Just  one  question;  I do  not  quite  un- 
derstand you.  You  spoke  of  certain  non-conten- 
tious  cases  that  came  into  your  courts  ; l do  not 
think  I fully  understand  what  you  mean  by 
“ non-contentious  ; ” will  you  expkiin  that  ?— I 
was  referring  to  applications  to  revise  a judicial 
rent,  and  I said  it  would  be  possible  to  suggest 
a means  of  dividing  the  applications  into  con- 
tentious and  non-contentious  cases ; that  is,  if 
the  tenant  served  his  notice,  and  put  on  the  back 
of  it  the  improvements  that  he  claims  credit  for 
in  the  revision,  and  if  the  landlord  upon  getting 
that  notice  made  no  objection  to  the  claim  that 
the  tenant  made  on  his  notice,  that  then  that 
case  might  he  regarded  as  a non-contentious  case, 
and  that  it  might  be  sent  down  .to  a single  valuer 
to  make  a valuation. 

1651.  The  effect  of  that  would  be  that  the 
Court  would  make  an  order  as  a matter  of  course  ; 
it  would  be  a consent  order? — Yes. 

1652.  Have  you  anything  in  the  nature  of  a 
registrar  in  your  courts,  or  an  officer  who  takes 
such  non-contentious  cases  as  they  do  in  Eng- 
land in  the  county  courts  ? — No,  we  have  a regis- 
trar, but  his  position  would  not  enable  him  to 
fulfil  that  duty.  Our  registrar  is  entirely  con- 
cerned with  a notification  to  the  parties  and  with 
the  examination  of  the  various  documents 
that  are  put  in  at  the  hearing,  and  matters 
with  regard  to  following  up  the  orders  and  so 
forth. 

1653.  Just  one  other  thing.  You  said,  I think, 
that  there  were  294,000  cases  where  the  fair 
rent  had  been  fixed  ? — Y es,  I think  those  are  the 
figures. 

1654.  And  that  that  left  about  a quarter  of  a 

million 
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Mr.  Leese — continued. 

million  cases  still  to  be  dealt  with  ; that  is  to  say, 
the  other  quarter  of  a million  added  would  make 
up  all  the  holdings  in  Ireland  now  ? — I did  not 
mean  by  that  that  they  were  all  outside  the  Act, 
but  that  they  had  not  had  rents  fixed. 

1655.  What  you  said  was,  as  I understood  it — 
if  I am  wronu  correct  me  — that  there  were 
294,000  cases  where  rents  had  been  fixed  ? — Yes. 

1656.  And  you  said  that  there  were  about  a 
quarter  of  a million  left  on  holdings  where  they 
had  not  been  fixed? — Yes;  where  either  no 
applications  have  been  made  to  fix  rents,  or 
where  rents  have  not  been  fixed.  - 

1657.  It  is  the  same  thing  ? — Yes. 

Chairman. 

1658.  Either  because  no  applications  have  been 
made,  or  for  some  of  the  reasons  and  exclusions 
which  you  have  been  specifying  to  the  Com- 
mittee ? — Yes. 

Colonel  Waring. 

1659.  Or  because  the  present  tenants  have 
considered  their  rents  reasonable  ? — Yes. 

Mr.  Leesc. 

1660.  It  does  not  matter  what  the  reason  is,  of 
course  ? — Quite  so. 

1661.  I want  to  know,  as  a matter  of  informa- 
tion, and  perhaps  as  something  that  may  lead  to 
a suggestion  of  improvement, . what  size  of 
holding,  or  what  rents  can  you  say  generally 
have  been  the  cases  that  you  have  fixed  ; have 
they  been  large  or  more  or  less  small  farms  high- 
rented  or  low-rented,  or  about  what? — As  regards 
size  they  vary  from  an  acre  up  to  a thousand 
acres. 

1662.  What  is  the  bulk  of  them  ; have  you  got 
any  return  of  that  kind  ? — I do  not  think  there 
is  any  classification  as  regards  the  acreage  of  the 
holdings. 

1663.  Nor  of  the  rent? — No;  I shall  seek  to 
find  out  if  there  is  such  a return,  but  I do  not 
know  of  any. 

1 664.  I shall  be  rather  interested  in  seeing  it 
if  there  is  such  a return  ? — I shall  see  if  I can  find 
one. 

Mr.  Fuller. 

1665.  I should  like  to  know  about  the  im- 
provements ; how  far  back  may  you  take  into 
your  consideration  improvements  for  drainage, 
buildings,  ana  so  forth  ? — If  the  improvement  is 
the  property  of  the  tenant  as  regards  buildings, 
of  course  we  simply  leave  it  out  of  considera- 
tion ; we  put  no  rent  on  it,  no  matter  what  its 
age  may  be. 

1666.  There  is  no  limit  ? — There  is  no  limit. 

1667.  Then,  as  regards  the  predecessor  in  title, 
I suppose  that  goes  back  as  far  as  you  can  trace 
the  title  ; is  that  so  ? — Yes  ; as  long  as  there  has 
been  a succession  of  tenants,  one  following  on 
the  other,  without  a break  of  title.  Of  course, 
if  the  landlord  came  in,  and  let  it  to  another  tenant, 
then  you  would  have  a break  of  title  from  which 
you  should  start  afresh. 

1668.  Are  those  breaks  of  title  very  fre- 
quent?— Oh,  yes. 

1669.  Do  they  put  out  of  Court  a great  num- 
ber of  applicants  for  a fair  rent  ? — No,  the  break 

0.122. 
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of  title,  unless  it  has  taken  place  after  1881,  will 
not  put  a tenant  out  of  Court. 

1670.  Then,  as  regards  effective  improve- 
ments, I understand  that  the  tenants’  improve- 
ments, unless  they  are  effective,  are  not  taken 
into  consideration  at  all  ? — That  is  so. 

1671.  Butin  the  case  of  a landlord  making 
improvements,  you  then  take  into  consideration 
how  far  they  improve  the  letting  value  of  the 
land  ? — Quite  so. 

1672.  So  that  in  the  case  of  drainage,  if  a 
tenant  laid  out  a certain  amount  of  money  which 
improved  the  value  of  the  land  considerably,  you 
would  only  give  him,  as  I understand,  a per- 
centage of  his  outlay,  whereas  you  would  give  to 
the  landlord  the  full  benefit  of^the  letting  value 
of  the  land  consequent  upon  that  drainage  ? — 
Quite  so. 

1673.  And  in  that  case,  taking  your  instance 
of  the  5 per  cent.,  would  a tenant  be  allowed  the 
5 per  cent,  on  the  51.  per  acre  ; taking  51.  per 
acre  as  the  value  of  the  drainage,  would  he  o-et 
his  value  of  5s.  upon  that? — Yes,  he  would  get 
the  percentage  on  the  cost  of  doing  the  work. 

1674.  Suppose  that  land  was  improved  to  the 
extent  of  10s.  per  acre,  would  the  landlord  get 
the  whole  value  of  that  10s. ; supposing  he  laid 
out  the  51.  instead  of  the  tenant,  would  he  set 
the  whole  value  of  that  10s.  improvement? — 
Yes,  the  landlord  would  get  all  over  and  above 
the  amount  allowed  to  the  tenant  as  against  the 
doing  of  the  work. 

1675..  Is  that  generally  accepted  as  a fair 
system  in  a tenant’s  point  of  view,  so  far  as  you 
have  heard  in  cases  before  you  ? — -I  do  not  think 
it  is.  I have  practically  never  heard  that  argued. 
That  is  the  principle  now,  because  the  law  has 
been  accepted  as  settled  since  Adams  v.  Dun- 
seath,  and  there  is  no  use  in  discussing  it. 

1676.  The  law  has  accepted  it  ? — Yes. 

1677.  And  so  you  actupon  it  ? — Yes,  quite  so. 

1678.  As  regards  valuation  of  cattle,  I under- 
stand that  you  value  hill  lands,  what  we  should 
call  in  our  country  common  lands,  according  to 
the  number  of  head  of  cattle  that  they  will 
bear? — Yes;  in  the  south  of  Ireland,  where  a 
great  deal  of  the  valuation  of  the  land  depends 
upon  the  feeding  capacity  of  the  farm  the  valua- 
tion is  very  largely  carried  on  with  reference  to 
the  number  of  “ collops  ” as  they  are  called,  the 
number  of  head  of  cattle  it  will  feed. 

1679.  Then  supposing  you  have  under  your 
consideration  300  acres  of  mountain  land,  which 
would  be  capable  of  carrying— how  many  animals 
shall  I say — 20  or  30,  or  something  of  that  sort  ? 
— Yes. 

1680.  Supposing  the  value  of  those  animals 
goes  down  20  per  cont.,  or  something  of  that 
sort,  do  you  take  that  into  consideration  in  the 
letting  value  of  that  mountain  land  ? — Of  course, 
the  rents  that  we  fixed  for  this  year,  or  last 
year,  or  the  last  two  or  three  years,  have  been 
based,  or  attempted  to  be  based,  upon  the  con- 
sideration of  the  prices  that  could  be  got  for  the 
produce,  whether  cattle  or  otherwise,  on  that 
particular  class  of  land,  mountain  land,  or  dairy 
land,  or  tillage  land. 

1681.  So  that  it  is  practically  impossible  to  fix 
a fair  rent  to  be  suitable  for  all  time  ? — Utterly. 

K 1682.  It 
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Mr.  Fuller — continued. 

1682.  It  must  vary  from  year  to  year  ?— Yes  ; 
for  example,  the  economic  conditions  of  Ireland 
have  completely  altered,  become  quite  transposed, 
from  1850  to  the  present  day.  In  1850,  tillage 
lands  were  the  valuable  lands  as  regards  rent-pro- 
ducing capacity  ; now  it  is  pasture  land.  Sup- 
pose you  had  fixed  fair  rents  in  all  Ireland  in 
1850,  they  would  be  bound  to  be  wrong  rents 
now  ; they  could  not  be  fair  rents  now. 

1683.  That  would  answer  to  this,  that  Mr. 
Fitzgerald  told  us,  that  between  1885  and  1887, 
in  the  genera!  value,  there  was  a fair  rent  fixed 
of  18  percent,  reduction  in  1885,  and  of  31  per- 
cent. in  1887  ; assuming  those  figures  to  be 
correct,  would  that  be  in  consequence  of  the  fall 
in  the  value  of  animals,  or  in  consequence  of  any 
decision  of  the  Court  as  regards  valuations  ? — 
It  is  mainly  owing  to  the  fact  that,  about  1886, 
it  became  evident  to  the  valuers  in  Ireland  that 
the  condition  of  agriculture,  the  rate  of  prices, 
and  the  general  circumstances  which  affected 
the  fixing  of  a fair  rent  had  suffered  a serious 
decline,  and  they  proceeded  then,  in  fixing  their 
rents,  to  take  that  decline  into  account,  with  the 
result  that  a very  much  larger  standard  of 
reduction  was  given. 

1684.  And  is  that  depression  still  increasing 
now  ; would  the  31’per  cent  reduction  of  1887  be 
still  lower  now  ? — Of  course  the  mere  percentage 
will  not  give  you  a fair  estimate,  for  the  reason 
that  the  class  of  cases  that  may  come  in  in  one  year 
may  not  be  a class  of  cases  that  would  deserve 
the  same  reduction  as  those  that  came  in  in 
another  year. 

1685.  Now  one  question  about  fee  farm  grants ; 
I understand  that  the  buildings  are  all  taken  into 
consideration,  and  the  tenant  can  be,  and  is, 
rated  upon  his  buildings  upon  his  own  outlay  ? 
—Yes,  in  the  case  of  a fee  farm  grant  the  holding 
as  it  stands  is  subject  to  rent. 

1686.  I do  not  quite  understand  the  justice  of 
that.  Is  it  in  consideration,  do  you  suppose,  of 
the  fee  farm  grant  being  low  that  the  tenants’ 
improvements  are  expected  to  be  carried  out  by 
inference  under  covenant  ?— I would  hardly  like 
to  say.  I know  how  it  worked  out ; I know  on 
what  it  was  based,  but  then  the  principle  is  per- 
haps a highly  technical  one,  namely,  that  as  fee 
farm  grants  did  not  come  within  the  provisions 
of  the  Act  of  1870,  and  as  it  was  held  that  no 
holding  was  to  be  freed  from  rent  on  the  tenants’ 
improvements  unless  it  came  within  the  pro- 
visions of  the  Act  of  1870,  consequently  a fee 
farm  grant  was  entirely  excluded. 

1687.  That  is  practically  following  on  a 
defective  condition  of  the  law  ?— Quite  so. 

1688.  With  regard  to  the  proximity  of  towns, 
do  you  consider  land  near  a town  of  a higher 
value  than  land  further  away  ? Is  that  done  by 
any  set  rules  by  the  valuers  ? — That  depends 
entirely  upon  the  nature  of  the  demand  in  a par- 
ticular town.  You  cannot  have  a rule  that  will 
apply  to  all  towns,  for  one  town  may  have  a very 
large  increased  value  arising  from  proximity. 

1689.  I only  want  to  get  at  this, — whether  you 
have  one  system  of  valuation  throughout  all  the 
valuers,  or  does  each  valuer  take  his  own  idea  of 
what  the  value  of  the  land  may  be? — As  a rule, 


Mr.  Fuller — continued. 

there  are  no  instructions  issued  which  could 
bring  about  any  uniformity,  but  you  have,  as  a 
rule,  to  follow  the  idea  of  each  particular  valuer  ; 
but,  of  course,  the  more  they  exchange  ideas 
among  one  another  the  more  they  get  the  same 
views  as  to  what  should  be  allowed. 

Mr.  7\  M.  Healy. 

1690.  Ulster  is  largely  in  tillage,  is  it  not  ? — 
Yes. 

1691.  And  Munster  is  largely  in  pasture? — 
Quite  so. 

1692.  I suppose  it  would  be  almost  fair  to  say 
that  three-fourths  of  Ulster  is  in  tillage,  and 
that  three-fourths  of  Munster  is  in  pasture  ? — 
Ye  s I think  it  would. 

1693.  So  that  the  conditions  in  Ulster  from 
what  they  were  formerly — the  conditions  as  to 
prices,  and  so  on — have  entirely  changed  we  may 
say? — Yes. 

1694.  And  it  follows  that  there  are  more  im- 
provements of  tillage  lands  than  there  are  of 
pasture  lands? — Quite  so. 

1695.  The  keenest  conflict  between  landlord 
and  tenant  in  Ireland  has  gone  upon  the  question 
of  improvement,  has  it  not? — Yes. 

1696.  You  were  asked  with  regard  to  the  rules 
of  the  Land  Commission  compelling  the  tenant 
to  endorse  on  his  notice  a list  of  his  improve- 
ments ? — Yes. 

1697.  These  rules  are  dated  December  1883, 
are  they  not  ? — They  are. 

1698.  That  was  in  consequence  of  the  action 
of  the  House  of  Lords’  Select  Committee  which 
raised  the  specific  question,  was  it  not  ? — I am 
not  personally  aware  of  that. 

1699.  The  House  of  Lords’  Committee  met 
in  the  year  1882,  did  it  not? — Yes,  in  1882;  that 
is  so. 

1700.  They  went  into  the  question  of  im- 
provements, and  thereupon  the  Land  Commis- 
sion made  a rule,  to  suit  the  views  of  the  House 
of  Lords  ? — Of  course  I do  not  know  that. 

1701.  Would  there  be  any  difficulty  in  a rule 
which  should  compel  the  Land  Commission  to 
state  on  the  fair  rent  order  the  exact  allowance 
for  improvements  ; would  it  involve  any  trouble? 
— No,  I do  not  see  any  trouble  that  that  would 
involve. 

1702.  Do  you  think  it  would  give  satisfaction 
generally  to  the  tenants  to  know  that  so  much  of 
their  improvements  had  been  allowed  for? — 
Personally,  I think  it  would  give  satisfaction  to 
both  landlords  and  tenants  to  know  what,  the 
Court  had  done — the  actual  amount  that  had  been 
allowed  as  against  improvements. 

1703.  You  stated  in  reply  to  Mr.  Sexton  that 
if  the  Commissioners  dissented  the  public  had 
the  value  of  the  statement  of  dissent ; but  have 
not  the  Land  Commission  recently  made  an 
order,  to  preserve  the  unity  of  the  Land  Com- 
mission, that  the  dissenting  Sub-  Commissioner 
was  to  hold  his  tongue  ? — I do  not  think  there  is 
any  rule  of  that  kind.  On  my  Commission  we 
have  not  much  experience  as  to  dissents. 

1704.  Take  the  case  of  Colonel  Bayly  : was 
not  he  a well-known  dissenter,  in  favour  of  the 
tenant,  from  the  views  of  his  Sub- Commissioners  ? 

—Well, 
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— Well,  I have  heard  that  he  dissented  a good 
deal  at  one  time. 

1705.  Was  not  Colonel  Bayley  shut  up  by 
order  of  the  Land  Commission  ? — I have  no  per- 
sonal knowledge  of  it. 

1706.  May  we  take  your  hearsay  evidence  on 
the  point? — I prefer  to  adopt  the  ox-dinary  rules 
of  evidence  of  a court  of  justice. 

1707.  Therefore  it  comes  to  this,  that  in 
recent  times  and  at  late  dates,  and  sympathising 
with  certain  changes  which  took  place  in  the  per- 
sonnel of  the  Land  Commission,  there  have  been 
no  dissent  amongst  Sub-Commissioners  ? — I 
have  not  heai-d  of  many,  I must  say. 

1708.  To  what  do  you  attribute  this  strange 
unanimity  ? — In  the  case  of  my  own  Commission 
(for  which  only  I can  speak  with  authority),  as  a 
rule  we  so  well  manage  our  discussion  and  con- 
ference, that  we  come  to  a unanimous  conclusion 
as  to  what  the  result  should  be. 

1709.  Invariably? — Almost  invariably.  There 
have  been  some  cases  where  some  of  my  Com- 
mission have  dissented  from  me,  but  very  rarely. 

1710.  Publicly  ? — P ublicly. 

1711.  How  long  ago  was  that  ? — I really  do 
not  think  I can  remember  any  dissent  for  the 
last  four  years. 

1712.  Did  you  follow  the  Hegira  of  Colonel 
Bailey  to  the  country  ? — No,  I did  not. 

1713.  Was  he  not  shifted  from  Commission  to 
Commission  ? — I know  he  was  not  on  my  Com- 
mission ; I never  had  the  pleasure  of  having  him 
with  me. 


Mr.  T.  M.  Healy — continued. 

1714.  Whenever  he  dissented,  was  not  he,  as 
a rule,  shifted  out  of  that  Commission  and  sent 
to  some  other  part  of  the  county  ? — I cannot  give 
you  that  information,  for  I have  no  knowledge  of 
the  changes. 

1715.  Do  you  think  it  would  be  of  advantage, 
in  the  working  of  the  Land  Acts,  if  the  landlox-d 
was  compelled  to  give  notice  to  the  tenant,  on 
receiving  the  tenant’s  originating  notice,  of  any 
law  points  that  he  intended  to  raise  as  to  his 
status  ? — Of  course  it  would  be  of  advantage,  in 
enabling  the  parties  to  see  at  once  what  were  the 
questions  they  would  have  to  meet  at  the  hear- 
ing ; but  at  the  same  time  I can  see  certain  in- 
conveniences that  might  result ; for  very 
frequently  it  is  during  the  progress  of  the  evi- 
dence that  very  important  law  points  appear  ; 
and,  of  course,  if  you  had  such  a rule,  probably 
the  result  would  be  that  these  points  could  not 
be  raised  at  the  hearing  below,  and  that  would 
lead  to  an  appeal,  and  they  would  be  raised  on 
the  hearing  above. 

1716.  Have  you  noticed  the  curious  difference 
between  the  rules  as  to  the  service  of  the  evic- 
tion notice,  turning  a tenant  out  of  his  holding, 
and  the  service  of  the  fair  rent  notice,  trying  to 
get  himself  a fair  rent.  I call  your  attention  to 
the  rules  in  Cherry,  pages  473  and  528  : The 
originating  notice  must  be  served  “ either  by 
personal  service  of  a copy  thereof,  or  by  leaving 
a copy  thereof  at  the  house  or  place  of  business 
of  the  person  intended  to  be  served,  or  at  his 
office,  warehouse,  counting-house,  shop,  factory, 
or  place  of  business,”  and  so  on  ? — I see  that. 
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Mr.  Brodriek. 

Mr.  Clancy. 

Mr.  Dillon. 

Mr.  Fuller. 

Mr.  T.  M.  Healy. 
Mr.  W.  Kenny. 
Mr.  Leese. 


Mr.  Macartney. 

Mr.  M'Cartan. 

Mr.  John  Morley. 
Mr.  T.  W.  Bussell. 
Mr.  Sexton. 

Colonel  W aring. 


The  Bight  Hon.  JOHN  MOBLEY  in  the  Chair. 


Mr.  W.  F.  Bailet,  again  called  in ; and  further  Examined. 


Mr.  T.  M.  Healy. 

1717.  I think  yesterday  we  were  on  the  point 
of  the  difference,  as  against  the  tenant,  between 
the  service  of  the  eviction  notice  and  the  service 
of  the  originating  notice.  I call  your  attention 
to  the  rule  which  you  find  in  Cherry  at  page  528, 
showing  that  service  of  an  originating  notice 
must  be  personal,  or  that  it  must  be  left  “ at  the 
house  or  place  of  residence  of  the  person  intended 
to  be  served,  or  at  his  office,  warehouse,  counting- 
house,  shop,  factory,  or  place  of  business,  with  the 
wife,  child,  father,  mother,  brother,  sister,  or  any 
relative,”  and  so  on,  except  in  certain  cases  in 
which  it  “may  be  effected  by  registered  letter, 
and,  under  Buie  30,  “ wherein  any  notice  served 
on  behalf  of  the  landlord  the  address  in  the 
United  Kingdom  of  such  landlord  or  of  his  agent 
is  stated  pursuant  to  the  forms  hereby  settled, 
service  of  any  future  notice  on  such  landlord  in 
the  same  proceeding  may  be  effected  by  registered 
letter”? — Yes. 

1718.  That  is  under  the  Land  Acts? — xes, 

under  the  Buies  of  1883.  . 

1719.  And  when  the  High  Court  had  to 
consider,  under  the  subsequent  Land  A.ct  of 
1887,  the  question  of  service  of  the  eviction 
notice,  I call  your  attention  to  Buie  5,  page  473, 
of  Cherry  : “ Service  of  the  notice  mentioned  in 
the  7th  section,  by  sending  a copy  thereof  in  a 
registered  letter  addressed  to  the  tenant,  and  by 
sending  a copy  thereof  by  registered  letter  to 
every  person  served  with  a writ  in  such  eject- 
ment, who  at  the  time  of  the  sendee  of  the 
notice  shall  be  in  possession  of  the  land,  addressed 
to  every  such  person  upon  the  land,  shall  be 
(rood  service  of  such  notice  on  all  the  persons 
required  to  be  served  therewith  under  the 
provisions  of  said  section.”  Now,  do  you 
see  any  reason  why  the  service  of  an  origi- 
nating notice  upon  a landlord  should  not 
be  made  as  easy  as  the  service  of  an  eviction 
notice  upon  a tenant? — No,  I do  not.  Of  course, 
the  main  object  to  secure  in  service  is  to  make 
sure  that  the  person  really  gets  the  notice,  and 
that  there  can  be  as  little  danger  of  miscarriage 
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as  possible.  You  must  have  certain  formalities 
which  will  make  sure  that  the  person  you  want  to 
bring  into  court  gets  proper  notice.  You  must 
have  reasonable  formalities  that  will  secure 
that  he  gets  it ; and  of  course  if  _ the  rule 
with  regard  to  the  service  of  the  eviction  notice 
is  found  to  work  satisfactorily,  I certainly  do  not 
see  why  the  rule  with  regard  to  the  service  of 
the  fair  rent  notice  should  not  be  made  the 
same. 

1720.  Which  do  you  think  is  the  more  im- 
portant process,  the  putting  of  a man  out  of  his 
holding  or  fixing  a fair  rent ; do  not  you  think 
one  has  rather  higher  consequences  than  the 
other  ? — Undoubtedly  it  is  the  more  serious  in 
the  first  case  you  put. 

1721.  Again,  there  have  been  a number  of  de- 
cisions on  this  question  of  service  of  an  originating 
notice,  page  529  of  Cherry  : “ Where  there  are 
two  or  more  landlords,  all  must  be  served ; service 
on  one  part  owner  not  being  good  as  against  the 
others”? — Yes,  that  is  so. 

1722.  Have  not  a number  of  inconveniences 
'arisen  to  tenants  where  a landlord  has  died: 

“ Where  a landlord  dies  after  having  been  served 
with  an  originating  notice,  it  is  necessary  to  serve 
his  representative  ” ? — That  is  so ; and  in  such  a 
case  we  have  to  adjourn  the  application  in  order 
that  representation  may  be  obtained,  or  that 
some  form  of  legal  representation  may  be  taken 
out  on  the  part  of  the  successors  to  the  deceased. 

1 723-4.  W as  it  not  found  possible  in  the  county 
of  Armagh,  the  question  being  raised  of  succes- 
sion to  the  dead  landlord,  to  baffle  the  tenants  in 
their  attempt  to  get  a fair  rent  for  a very  long 
time? — In  Armagh.  Well,  there  was  a case 
before  me,  a case,  I think,  on  the  Shaw  Estate, 
under  the  Bedemption  of  Bent  Act,  where  we 
had  to  adjourn  the  application?.  I think  it  was 
last  summer.  We  had  to  adjourn  them  for  some 
months,  in  fact,  I think  we  had  to  adjourn  them 
on  two  or  three  different  occasions  in  order  that 
they  should  find  out  who  the  landlord  was,  or 
who 
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Mr.  T.  M.  Healy — continued, 
who  the  successor  to  the  deceased  landlord  was ; 
and  there  was  great  difficulty  in  doing  that. 

1725.  Where  the  landlord  resides  in  England, 
is  not  there  great  difficulty  frequently  on  the 
part  of  the  tenant  in  finding  him  out,  and  effect- 
ing service  ? — Yes,  that  is  so  ; however,  there  is 
one  cure  in  the  end ; it  may  certainly  cause 
delay,  but  it,  undoubtedly,  is  cured  in  the  end  by 
the  fact  that  the  tenant  ceases  to  pay  rent  until 
he  finds  out  who  the  landlord  is  ; so  that 
eventually,  by  that  means,  he  will  succeed  in 
coming  across  the  landlord;  but  that  process, 
of  course,  will  take  a very  considerable  time. 

1726.  Do  you  see  any  advantage  in  the  rule 
to  the  effect  that  a registered  letter  addressed  to 
the  house  at  which  the  tenant  pays  rent,  and  in 
the  name  of  the  person  in  his  last  rent  receipt, 
should  be  held  good  service  of  an  originating 
notice  ? — I do  not  see  any  objection,  for  this 
reason,  that  if  the  landlord  can  really  show  the 
court  afterwards  that  he  did  not  get  the  notice 
we  invariably  give  such  an  adjournment  as  will 
enable  him  to  prepare  his  case  properly. 

1727.  You  were  asked  a number  of  questions, 
at  various  stages  of  this  inquiry,  as  to  the  ear- 
marking of  the  improvements  in  the  fixing  of 
the  fair  i*ent.  Now,  I wish  to  call  your  attention 
to  the  House  of  Lords  report  upon  this  subject 
(the  report  of  1882),  and  I wish  to  ask  you  : 
Do  you  agree  with  the  view  of  the  House  of 
Lords  in  the  recommendation  that  they  made 
upon  this  point.  There  are  two  reports,  an  ad 
interim  report  and  a final  report,  and  in  both  of 
them  the  House  of  Lords  express  an  opinion 
contrary  to  the  dictum  of  Mr.  Justice  O’ Hagan. 
I will  ask  you  to  tell  the  Committee,  after  this 
lapse  of  time,  which  you  think  the  more  equit- 
able. This  is  Lord  Cairns’  Committee,  on  which 
sat  the  Marquess  of  Waterford,  the  Marquess  of 
Salisbury,  the  Duke  of  Abercorn,  and  a number 
of  important  peers.  “ The  Committee  are  of 
opinion  that  it  is  very  important,  in  the  interest 
as  well  of  the  tenant  as  the  landlord,  that  the 
Sub-Commi36ioners,  in  fixing  a judicial  rent, 
should  determine  and  record  both  the  fair  rent 
of  the  holding  absolutely,  and  also  the  sum 
which  they  find  should  be  deducted  from  this 
rent  in  respect  of  the  tenant’s  improvements. 
The  knowledge  of  the  rent  assigned  to  the 
holding,  irrespective  of  improvements,  is 
necessary,  with  a view  to  the  settlement  out  of 
court  of  disputes  as  to  adjacent  or  similar  hold- 
ings, and  may  be  of  much  importance  in  ques- 
tions as  to  the  rental  of  the  whole  country,  and 
the  separate  findings  as  to  rental  and  improve- 
ments will  greatly  simplify  appeals,  inasmuch  as 
both  landlord  and  tenant  may  frequently  be  satis- 
fied with  the  finding  as  to  rental,  and  desire  to 
appeal  as  to  improvements  only,  or  vice  versa." 
Then  they  go  on  : “ The  Committee  find  that 
for  some  time  after  the  formation  of  the  Sub- 
Commissions  the  books  issued  to  them  for  enter- 
ing minutes  of  their  orders  contained  two  columns 
headed,  ‘ Estimated  value  of  tenants’  improve- 
ments,’ and  ‘ Annual  sum  deducted  in  respect  of 
tenants’  improvements  from  present  rent  in  fixing 
judicial  rent-.’  These  columns  were,  however, 
not  filled  up  by  the  Sub-Commissioners,  and 
have  been  latterly  omitted  from  the  Order 
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minute  books.  The  Committee  do  not  think 
that  any  sufficient  cause  has  been  shown  why  this 
information  should  not  be  required,  at  least  as  to 
holdings  not  subject  to  the  Ulster  customs,  and 
they  understand  the  Commissioners  (although 
opposed  to  this  information  appearing)  to  be  of 
opinion  that  the  information  could  be  given,  and 
that  it  would  be  valuable.”  Then  they  make  this 
important  statement : “ It  is  contended  that  it  is 
the  interest  both  of  the  landlord  and  tenant  to  have 
it  decided  and  placed  upon  record  once  for  all  what 
improvements  upon  the  farm  have  been  made  by 
the  tenant  in  past  times,  and  it  is  said  that  with- 
out such  a record  the  authorship  of  now-existing 
improvements  may  again  be  brought  into  contro- 
versy at  the  end  of  the  first  judicial  period  of  15 
years,  and  also  that  improvements  existing  at  the 
commencement  of  the  judicial  period  may  here- 
after be  alleged  to  have  been  made  at  a later 
date.”  Do  not  you  think  that  their  Lordships 
showed  great  foresight  and  pre-vision  in  coming 
to  that  conelusion  ? — I thoroughly  agree  with  the 
entire  of  that. 

1728.  Now  let  me  call  your  attention  to  the 
objection  of  Mr.  Justice  O’ Hagan,  page  350, 
Questions  3746  and  subsequent.  Lord  Cairns 
asked  Mr.  Justice  O’Hagan:  “Did  I under- 
stand you  to  say  just  now  that  you  had  made  a 
recent  rule  with  regard  to  the  specification  of  the 
improvements  being  taken  into  account  ? — (A.) 
Yes.  ( Q.)  With  respect  to  Sub-Commissioners 
mentioning  what  the  improvements  were  that  were 
taken  into  account? — (A.)  Yes.  (Q.)  What  is 
that  rule ; I do  not  mean  the  words  of  it  but  the 
general  effect  of  it  ? — (A.  ) It  is  a form  that  they 
should  fill  up,  stating  what  improvements  were 
established  before  them  as  having  been  made  by 
the  tenant.  (Q.)  W ill  that  come  into  operation 
in  the  present  sittings  for  the  first  time  ? — (A.) 
It  will  come  into  operation  in  the  present  sittings 
for  the  first  time.  (Marquess  of  Salisbury.)  But 
they  are  not  to  state  the  value  ? — (A.)  No,  we 
abstain  from  stating  the  value,  upon  the  grounds 
I have  stated  to  your  Lordships.”  Now,  in  the 
second  report  (their  Lordships  having  heard 
further  evidence),  the  report  which  follows  in 
Volume  xiii  of  1883,  p.  v.,  they  say  : “ It  has 
been  impossible  to  ascertain  in  what  manner  the 
Sub-Commissioners,  in  holdings  subject  to  the 
custom  of  Ulster,  have  treated  improvements ; 
whether  they  held  the  tenant  right  to  include  all 
improvements,  or  whether  they  estimated  their 
value  separately.  (Smith  370—381.)  The  same 
Sub-  Commission,  differently  constituted  as  regards 
its  members,  has  reduced  two  sets  of  farms 
adjacent  and  similarly  circumstanced  and  rented, 
the  one  by  16  per  cent.,  and  the  other  by  30  per 
cent.”  ; and  after  that  they  refer  to  the  evidence 
of  Mi-.  Greer,  who  is  not  I believe  the  present 
Sub-Commissioner  of  that  name.  Then  they  say, 
paragraph  21:  “ Complaint  is  also  made  that 
there  is  no  sufficient  record  showing  what  improve- 
ments have  been  proved  to  have  been  made  by 
the  tenant  and  have  been  allowed  for  as  affecting 
the  rent.  The  Committee  in  their  first  report 
expressed  an  opinion  that  some  record  should  be 
made  of  such  tenants’  improvements  as  were 
proved  in  evidence ; and  they  stated  that  they 
had  heard  with  satisfaction  that  the  Commis- 
sioners had,  since  the  commencement  of  the 
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inquiry,  adopted  a rule  for  the  purpose  of 
meeting  this  complaint,  and  that  the  Sub- 
Commissioners  would,  henceforward,  be  required 
to  specify  the  improvements  made  by  the  tenant. 
The  Committee  regret  to  find  from  the  evidence 
of  Mr.  Baldwin  (1084-1096)  that  the  form 
adopted  by  the  Commissioners  in  order  to  meet 
this  complaint  has  proved  useless;  and  they 
must  express  again  their  strong  opinion  that  the 
respective  interests  of  landlord  and  tenant  cannot 
be  properly  dealt  with,  and  the  settlement  of 
judicial  rents  cannot  be  placed  upon  a satisfactory 
basis,  unless  there  is  made,  and  preserved,  a dis- 
tinct. specification  of  the  improvements  established 
by  the  evidence,  and  of  the  value  assigned  to 
them  in  the  settlement  of  rent.”  Now,  as  I 
understand,  you  specify  in  the  pink  paper,  which 
is  not  legal  evidence  in  any  inquiry,  the  num- 
ber of  the  improvements  ? — Yes. 

1729.  And  in  no  document  do  you  specify  or 
earmark  the  amount  of  allowance  made  off'  the 
rent  in  respect  of  them  ? — No  ; that  is  so. 

1730.  Now,  here  is  Mr.  Justice  O’Hagan’s 
report  on  the  Lords’  recommendations,  and  I 
propose  to  ask  you,  having  regard  to  the  length 
of  time  (10  or  11  years)  that  has  elapsed  since 
then,  what  in  your  judgment  would  be  fair  to 
landlord  and  tenant?  I am  quoting  from  Papers 
57  of  1883,  p.  14,  and  it  is  headed : “ Observa- 
tions of  the  Irish  Land  Commissioners  on  the 
fourth  Report  of  the  Select  Committee  of  the 
House  of  Lords  on  Land  Law  (Ireland),”  and  it 
appears  to  be  a kind  of  dominical  drawn  up  by 
Mr.  Justice  O’Hagan  : “ Observations  of  the 
Irish  Land  Commissioners  on  the  fourth  Report 
of  the  Select  Committee  of  the  House  of  Lords 
on  Land  Law  (Ireland).”  The  remarkable 
thing  about  it  is,  that  it  is  unanimous ; it  is 
signed  not  only  by  Mr.  Justice  O’Hagan  and 
Mr.  Litton,  but  by  Mr.  Vernon  and  Lord  Monck, 
who  was  then  a member,  and  is  now  a member  of 
the  House  of  Lords.  Mr.  Justice  O’ Hagan  says, 
having  quoted  the  observations  which  I have 
just  read  : “ It  :is  quite  true  that  the  Commis- 
sioners have  adopted  a rule  requiring  the  Sub- 
Commissioners  to  specify  the  improvements 
proved  before  them,  both  by  the  tenant  and 
the  landlord.  It  is  not  the  case  that  the  form 
adopted  by  the  Commissioners  for  this  purpose 
has  proved  useless,  but  it  is  the  fact  that  in  many 
instances  the  improvements  have  been  imper- 
fectly specified.  The  Commissioners  have 
deemed  it  their  duty  in  some  instances  to  call  the 
attention  of  the  members  of  the  Sub-Commission 
to  the  inadequate  filling  up  of  the  schedules  in 
this  respect,  in  order  that  this  duty  may  in  all 
cases  be  properly  discharged.  On  the  subject  of 
inserting,  in  addition  to  the  specification  of  the 
improvements,  the  value  assigned  to  them  in  the 
settlement  of  rent,  the  Commissioners  have 
already  stated  their  opinion  in  their  observations 
on  paragraph  11  of  the  report,  and  they  must 
act  on  that  opinion  so  long  as  the  decision 
on  the  subject  rests  with  them  ; ” and  unfortu- 
nately  paragraph  11  ol  the  leport  does  not  say 
anything  whatever  on  the  subject  that  I can 
giean  ; it  is  simply  an  observation  about  Mr. 
Baldwin.  Paragraph  11  is  at  page  10,  and  all  it 
says  is  this,  having  quoted  Mr.  Baldwin  : “It 
wdll  thus  be  seen  that  the  principles  which  guide 
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Mr.  Baldwin  in  arriving  at  the  letting  value  are 
derived  from  his  personal  experience  and  skilL 
These  accomplishments,  of  course,  render  him 
more  fit.  to  discharge  his  duties  as  Assistant 
Commissioner,  but  how  they  could  be  communi- 
cated to  others  in  the  form  of  principles  the  Com- 
missioners fail  to  see.  It  may  be  quite  true,  as  Mr. 
Baldwin  says,  that  “ the  principles  are  laid  dowui  in 
a standard  work ; but  the  Commissioners  conceive  it 
to  be  in  accordance  with  the  procedure  of  courts 
of  justice,  to  take  the  materials  for  decision 
from  the  lips  of  experts,  rather  than  from  books.” 
Now,  you  having  heard  the  views  of  the  House 
of  Lords,  and  of  the  then  Land  Commission, 
none  of  whom,  I believe,  are  now  in  office,  either 
from  death  or  other  causes,  I have  to  ask  you, 
would  you  consider  it  reasonable  and  equitable 
to  the  landlord  and  tenant  that  the  views  of  the 
House  of  Lords  should  be  carried  out  ? — Yes, 
my  personal  opinion  is,  that  in  all  these  matters 
the  various  items  that  go  to  affect  the  rent 
should  be  accurately  stated  in  detail,  and  I 
think  that  the  actual  amount  which  is  allowed  as 
against  the  improvements,  either  to  landlord  or 
tenant,  should  be  stated  clearly  on  the  lace  of 
some  report  to  which  the  parties  would  have 
access. 

Chairman. 

1731.  In  detail  ? — Well,  I think  I would  even 
go  so  far  as  to  say  that  I would  state  the 
amount  for  each  class  of  improvements. 

1732.  That  is  what  I meant? — I think  that 
that  procedure  would,  in  many  cases,  save 
appeals;  the  parties  would  know  what  was 
allowed  to  them,  whereas,  now  they  do  not  know, 
and  they  very  frequently  appeal  on  the  strength 
of  their  ignorance. 

Mr.  T.  M.  Healy. 

1733.  Is  not  there  this  important  reason  in 
addition,  which  was  given  by  the  House  of  Lords 
in  their  first  report,  namely,  that  at  the  end  of 
the  15  years,  and  especially  as  time  goes  on, 
there  will  be  an  enormous  difficulty  in  obtaining 
legal  evidence  of  the  improvements  ?— Yes,  that 
is  so. 

1 734.  The  “ pink  paper,”  as  we  have  called  it, 

is  not  admissible  in  any  court  of  law,  is  it  ? 

No,  it  bears  no  stamp,  it  has  got  no  sanction  of 
the  court,  which  would  entitle  it  to  be  received 
in  evidence. 

1735.  So  that  in  50  years’  time,  if  the  pink 
paper  were  produced  showing  that  in  an 
enormous  range  of  buildings,  out-offices,  a 
great  number  of  drains,  a great  number 
of  reclamations,  and  so  on,  had  been  allowed 
to  the  tenant  by  the  then  Commission,  and 
the  parties  who  had  made  them  had  passed 
away,  the  tenant  might,  under  the  present  pre- 
sumption of  law,  be  excluded  from  having  the 
benefit  of  those  improvements  ? — Y es  ; of  course 
I take  it  that  the  Land  Commission  themselves 
would  pay  attention  to  their  own  previous 
reports  ; but,,  as  a matter  of  legal  obligation,  I do 
not.  see  that  it  would  have  any  conclusive  weight. 

1736.  Suppose,  in  addition  to  that,  it  became 
a question  of  the  allowance  of  the  Ulster 
custom,  take  Lord  Portsmouth’s  cases,  in  which 
we  established  a usage  extending  the  Ulster 

custom 
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custom  in  the  county  of  Wexford;  it  was  on  a 
pink  paper  that  that  was  recorded ; suppose  it 
became  necessary  afterwards  to  establish  the 
Ulster  custom  in  that  part  of  the  county  of 
W exford,  there  would  he  no  means  of  doing  so, 
without  a fresh  rehearing? — Yes,  that  seems  to 
be  the  case. 

1787.  Would  you  see  any  difficulty  in  em- 
bodying in  the  fair  rent  Order,  or  endorsing  on 
the  back  of  it,  all  the  incidents  of  tenure  which 
went  to  affect  the  minds  of  the  Commission  in 
fixing  a fair  rent,  and  which  would  be  legal 
evidence? — No;  I do  not  see  any  difficulty.  In 
the  present  Order  fixing  a fair  rent,  we  do 
specify  certain  matters  with  respect  to  area  and 
the  old  rent,  and  the  tenure  under  which  the 
tenant  holds.  I do  not  see  that  there  would  be 
any  greater  difficulty  in  recording  those  other 
matters  that  you  refer  to. 

1738.  The  fair  rent  Order,  as  I understand,  is 
receivable  in  courts  of  justice  ? — It  is.  On  the 
present  form  of  Order,  there  are  two  Schedules 
endorsed,  one  giving  the  particulars  of  the  hold- 
ing, the  area  in  statute  measure,  the  rent  of  the 
holding  and  the  gross  valuation;  and  on  the 
second  Schedule  in  a lease  case,  it  gives  the  date 
of  the  lease,  the  name  of  the  lessor,  the  name  of 
the  lessee  named  in  the  lease,  the  term  of  the 
lease,  and  the  rent  reserved  by  the  lease,  and  I 
do  not  see  that  there  would  be  any  greater  diffi- 
culty in  adding  a third  Schedule,  giving  those 
particular's. 

1739.  Now,  you  were  asked  yesterday,  on 
what  will  be  the  next  great  and  important  crux 
in  connection  with  the  Land  Acts,  whether  you 
had  any  view  as  regards  the  tenant  who  has 
once  had  a fair  rent  fixed,  as  to  whether  the 
landlord  was  estopped  from  denying  his  status. 
May  I ask  you  this  question  : Is  not  the  view 
which  prevails  amongst  laymen,  that  a fair  rent 
Order  is  impregnable,  simply  a popular  delusion  ? 
— Oh,  yes  ; undoubtedly.  Peyton  v.  Gilmartin 
established  that  on  one  branch  of  the  case  ; and 
Hemphill  v.  Fraser  also  established  that  where 
the  statutory  term  was  fixed  without  jurisdiction, 
it  might  be  upset  by  any  court  that  afterwards 
had  the  right  to  consider  the  case. 

Chairman. 

1740.  A statutory  term  fixed  without  what? — 
Without  jurisdiction.  If  the  Land  Commission 
Court  fixed  a fair  rent  and  another  court  held 
that  they  had  fixed  it  without  jurisdiction,  that 
fair  rent  Order  may  be  made  a nullity. 

Mr.  T.  M.  Healy. 

1741.  Does  not  that  work  round  to  this  : A 
tenant  gets  a fair  rent  fixed  in  the  Land  Court, 
and  supposes  in  his  innocence  that  he  has  thereby 
obtained  protection  for  the  15  years  and  the  year 
subsequently;  the  landlord  serves  him  in  the 
Civil  Bill  Court  with  an  ejectment  on  the  title  ; 
that  ejectment  on  the  title  will  come  before  a 
judge  and  a jury  or  a judge  without  a jury  ; and 
if  the  judge  without  a jury  thinks  that  the  Land 
Commission  were  wrong  in  fixing  a rent,  he 
grants  the  ejectment  altogether  irrespective  of 
the  fixture  of  the  fair  rent  and  the  granting  of 
the  j udicial  term  ? — Y es,  that  is  so. 

1742.  Have  you  had  any  cases;  Dundrum  has 
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been  mentioned.  At  different  times  the  Land 
Commission  have  held  differently  with  regard  to 
town  parks.  They  first  held  that  Dundrum  was 
not  a town  within  the  meaning  of  the  Act : they 
then  said  it  was  a town,  and  the  tenants  in  the 
town  were  excluded  from  the  Land  Act.  Was 
not  there  a case  before  Judge  Holmes  with 
regard  to  this  very  town  of  Dundrum,  in  which 
he  granted  an  ejectment  on  the  title  where  a 
tenant  had  had  a fair  rent  fixed? — Yes,  there 
was.  That  was  a case,  I think,  on  the  Marquess 
of  Downshire’s  estate,  where  I fixed  a fair  rent. 
The  question  had  been  raised  that  there  was  a 
future  tenancy,  that  the  present  tenancy  had 
been  destroyed  by  some  alterations  that  had 
taken  place  in  the  status  of  the  tenant.  I 
held  on  the  evidence  that  the  present  tenancy 
was  not  destroyed,  and  I fixed  a fair  rent,  and 
subsequently  Mr.  Justice  Holmes  went  into  the 
evidence  again  and  held  apparently  that  there 
was  a future  tenancy  or  no  tenancy  and  gave  a 
decree  in  ejectment,  so  that  the  Land  Commis- 
sion Order  was,  of  course,  ignored. 

1743.  Does  not  that  solve,  in  a sense  un- 
favourable to  the  tenant,  a question  put  to  you 
yesterday  by  Mr.  M‘ Car  tan,  as  to  whether  you 
could  ransack  at  the  end  of  the  15  years  the 
judicial  term  which  had  been  granted  to  the 
tenant  ? — W ell,  that  would  seem  to  be  so. 

1744.  Therefore,  practically,  amongst  lawyers, 
at  any  rate,  there  can  be  no  question  but  that 
every  tenant  who  has  had  a fair  rent  fixed  now 
may  have  his  title  questioned  to  the  continuance 
of  that  fair  rent  at  the  conclusion  of  the  statu- 
tory term? — That  may  follow. 

1745.  And,  I think,  we  may  go  still  further, 
and  say  that  from  a legal  point  of  view,  on  a 
point  of  principle,  there  is  nothing  to  prevent  the 
landlord  now,  with  regard  to  the  300,000  tenants 
who  have  had  fair  rents  fixed  serving  an  eject- 
ment on  the  title  against  them,  and  having  that 
ejectment  tried  either  by  a judge  without  a jury, 
or  if  the  valuation  is  sufficiently  high,  by  a judge 
and  jury  ? — Oh,  yes  ; it  is  quite  possible  that  the 
title  of  the  tenant  may  be  questioned  in  that 
way,  irrespective  of  his  having  got  a statutory 
term. 

1746.  Fixed  ?— Fixed  under  the  Land  Acts. 

Chairman. 

1747.  At  one  stage? — Yes. 

Mr.  T.  M.  Healy. 

1748.  Therefore  this  notion  of  the  protection 
afforded  by  the  Land  Acts  is  more  or  less  a 
popular  delusion  is  it  not  ? — The  court,  I take  it, 
must  satisfy  themselves  at  any  rate  that  the 
tenancy  is  a determinable  one,  but  our  Order  will 
not  rule  the  matter  as  far  as  they  are  con- 
cerned. 

1749.  The  Order  of  the  Land  Commission,  as 
I understand,  has  no  final  validity  in  the  Common 
Law  Courts,  or  may  have  in  certain  cases  no 
final  validity  in  the  Common  Law  Courts  ? — No, 
because  the  Common  Law  Coux-ts  have  the  right 
themselves  on  a question  of  ejectment  or  other- 
wise to  consider  whether  the  fixing  of  the  fair  rent 
was  ultra  vires  or  not,  and  they  may  decide  that 
it  was  ultra  vires  and  give  judgment  against  the 
tenant. 

k4  1750.  We 
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Mr.  T.  M.  Healy — continued. 

1750.  We  have  heard  a good  deal  about  Dum- 
drum  and  of  the  law  having  been  settled 
differently.  Timoleague  has  also  been  mentioned 
as  another  place.  Is  there  anything  to  stop  the 
landlord  from  serving  these  tenants  with  an 
ejectment  on  the  title,  and  notwithstanding  the 
fact  that  the  fair  rent  has  been  fixed,  turning 
them  out,  or  putting  them  back  to  the  old  rent  ? 
— No  ; it  would  seem  that  he  has  that  power;  he 
can  proceed  in  that  manner. 

1751.  Therefore,  asregards  the  recent  decisions 
of  the  Court  of  Appeal , in  so  far  as  they  have 
inroaded  upon  old  decisions  of  the  Court  of 
Appeal,  it  is  the  recent  decisions  which  will 
prevail  and  the  former  decisions  which  will  be  set 
aside,  although  the  tenants  have  had  to  take  their 
interests  under  the  old  decisions  ? — Yes. 

1752.  Now  have  not  we  had  cases,  especially 
in  regard  to  grazings,  where  the  Court  of  Appeal 
has,  in  regard  to  the  same  subject  matter,  come 
to  decisions  inconsistent  with  its  own  decisions  ? 
Did  not  Judge  Litton  comment  very  strongly  in 
some  of  these  cases  (I  think  Mountgomery  v. 
Fiddis  was  one  of  them,  of  course  they  are  not 
reported),  in  which  he  showed  that  they  had  been 
following  the  Court  of  Appeal  strictly,  and  that 
the  Court  of  Appeal,  owing  to  their  decisions 
not  being  reported,  had  come  to  exactly  opposite 

' decisions.  That  is  noted  in  one  of  the  text 
books? — Of  course  the  Land  Commission  often 
complain  that  they  decide  a class  of  cases  on 
Avliat  they  think  is  the  law  laid  down  by  the 
Court  of  Appeal,  and  that  the  Court  of  Appeal 
afterwards  denies  that  that  is  the  law ; in  fact 
the  Court  of  Appeal,  I may  say,  generally  refuses 
to  lay  down  principles  in  land  cases.  They  will 
decide  every  case,  as  they  say,  on  its  own  facts, 
and,  of  late  especially,  they  have  resolutely 
refused  to  lay  down  any  principles. 

1753.  I think  the  contradictory  grazing  case, 
which  they  decided  dead  in  their  own  teeth,  was  the 
case  which  Mr.  Justice  Litton  threw  at  them  in 
rather  a tart  judgment,  Montgomery  v.  Fiddis, 
was  it  not  ? — Y es ; that  was,  I think,  the  case 
you  refer  to. 

1754.  Are  not  these  contradictory  decisions  on 
the  question  of  grazing  putting  in  peril  the  whole 
■position  of  the  Munster  dairy  farmers  in  let- 
tings over  50/.  valuation  ? — I would  say  that  it 
is  very  probable  that  many  of  those  Munster 
dairy  farmers  could  be  brought  within  the  recent 
decisions  of  the  Court  of  Appeal,  where  the 
question  of  user  of  the  holding  is  very  largely 
dwelt  upon  as  determining  the  purposes  of  the 
letting. 

1755.  Now  will  you  follow  me  and  see  whether 
I state  correctly  the  chain  of  decisions  by  which 
the  Court  of  Appeal  has  arrived  at  its  present 
position  with  regard  to  dairy  and  grazing  lettings. 
Originally,  I think,  the  exclusion  was  intended 
to  operate,  at  least  in  the  popular  mind  it  was  so 
supposed,  owing  to  Mr.  Butt’s  Bill  to  exclude 
the  great  graziers  of  the  West  of  Ireland;  is  not 
that  so  ? — Yes. 

1756.  In  this  case  of  Montgomery  v.  Fiddis, 
the  Court  of  Appeal  decided  that  they  would 
only  exclude  the  holding  from  the  Land  Act 
where  the  instrument  of  letting  showed  that  the 


Mr.  T.  M.  Healy — continued, 
farm  was  let  to  be  used  for  the  purposes  of 
pasture  ? — Yes. 

1757.  That,  is  Montgomery  v.  Fiddis ; but 
the  House  of  Lords,  in  W estropp  v.  Elligott,  on 
ejectment,  as  I understand,  took  a different  view 
of  the  law  ? — Yes. 

1758.  And  they  held,  as  I understand,  that 
you  might  de  hors  the  instrument  of  letting, 
ascertain  what  was  the  object  of  the  letting  ?— 
Yes,  that  was  the  principle  they  laid  down. 

1759.  One  judge  said  that  if  two  men  hired, 
one  a boat  to  go  from  Maidenhead  to  Windsor, 
and  the  other — by  exactly  the  same  words — a 
dogcart  to  go  from  Maidenhead  to  Windsor,  it 
would  need  no  contract  on  the  part  of  the  hirers, 
to  show  that  the  boat  a? as  let  to  be  used  mainly 
for  the  purpose  of  travelling  on  the  river  and  the 
dogcart  upon  the  highAvay,  the  fact  that  the  boat 
was  to  go  by  Avater,  and  the  dogcart  by  land  was 
easily  ascertained? — Yes,  that  was  the  illustra- 
tion used,  I think,  by  Lord  Watson,  or  by  Lord 
Blackburn. 

1760.  Then  upon  Westropp  v.  Elligott,  the 
case  of  O’Brien  v.  White  Avas  decided  ?— Yes. 

1761.  There,  I believe,  the  court  decided  that 
if  the  farm  Avas  such  from  its  physical  character, 
that  it  had  such  an  outcrop  of  rocks,  that  it 
could  only  be  tilled  by  spade  labour,  and  that  it 
would  be  unprofitable  and  unhusbandlike  to  use 
a plough  upon  it,  they  Avould,  apart  from  any 
instrument  of  letting,  exclude  that  tenant  from 
the  Land  Act? — Yes  ; that  is  O’Brien  v.  White. 

1762.  There  is  no  doubt  that  a large  portion 
of  county  Clare  is  in  the  position,  especially  in 
the  Barony  Burren,  of  the  farm  in  O’Brien  v. 
White  ? — Y es ; it  very  largely  consists  of  those 
crag  farms  onAvhich  you  have  rocks  sticking  up  all 
over  the  land,  so  that  it  Avould  be  practically 
impossible  to  till  it  in  the  ordinary  way. 

1763.  Then  they  came  to  another  decision,  in 
Avhich  they  said  that  if  the  instrument  of  letting 
shoAved  that  hay  could  be  sold  off’  the  land  that 
Avas  a determining  factor  in  showing  that  the 
tenant  had  not  taken  the  land  for  grazing  solely, 
and  therefore  could  get  a fair  rent  fixed  ? — 
Yes. 

1764.  That  Avas  the  next  decision  ? — Yes. 

1765.  Was  that  Drought  v.  Stubber,  or  AA'hat 
Avas  it  ? — In  Drought  v.  Stubber,  I think  that 
point  also  arose,  but  it  Avas  also  decided  in  one  or 
two  other  cases  ; in  fact,  in  several  of  the  earlier 
cases,  that  question  of  meadowing  was  considered 
one  of  the  determining  incidents. 

1766.  Then  they  decided  that  if  the  letting 
showed  that  it  would  be  unhusbandlike  not  to 
consume  the  hay  on  the  holding,  then  you  Avere 
excluded,  altogether  apart  from  the  terms  of  the 
instrument  of  letting  ? — Yes. 

1767.  That  is  the  last  decision,  is  it  not  ? — Yes ; 
in  fact  it  has  come  doAvn  gradually  to  regard 
Avhat  the  Court  of  Appeal  says  is  the  proper  use 
of  the  holding. 

1768.  You  have  stated  to  us  that  Munster  is 
practically  a pasture  farm,  and  Ulster  is  prac- 
tically a tillage  farm  ? — A tillage  country. 

1769.  I take  it  in  the  lumpAvhen  I say  “farm” 
there  ? — Yes. 

1770.  Have  not  the  decisions  therefore  of  the 
Court  of  Appeal  come  down  to  this,  that  if  it  is 

more 
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Mr.  T.  M.  Healy — continued, 
more  husbandlike  to  grow  cows  in  Munster 
instead  of  a green  crop,  Munster,  practically,  in 
cases  where  the  farms  are  over  50/.,  is  excluded 
from  the  Land  Acts  ? — A very  large  number  of 
the  holdings  in  the  grazing  parts  of  Munster 
undoubtedly  would  come  under  that  risk. 

1771.  You  might  give  us  the  name  of  that  last 
decision  in  the  Court  of  Appeal  ?— On  the 
grazing  question,  the  last  case  was  the  case  of 
MacCormick  v.  Loftus,  which  was  reported  in  28 
Irish  Law  Times  Reports. 

1772.  Is  it  the  fact  that  none  of  the  decisions 
of  the  Land  Commission,  until  they  reach  the  Court 
of  Appeal,  will  be  admitted  to  the  authorised  law 
reports  in  Ireland  ? — Well,  of  late,  I think,  they 
have  changed  that  rule.  That  was  the  rule  un- 
doubtedly : but  I know  they  have  reported  the 
decision  of  the  Land  Commission  in  the  case  cf 
Kieran  v.  Mollan,  the  end  of  last  year,  although 
it  had  not  gone  to  the  Court  of  Appeal. 

1773.  But  may  we  not  take  it  that,  land  being 
the  chief  industry  in  Ireland,  and  the  Land 
Courts  being  the  most  important  tribunal  of  that 
country,  at  least  for  ten  years,  the  gentlemen 
having  the  management  of  law  reporting  in  Ire- 
land have  excluded  from  the  columns  ol  their  law 
reports  anything  relating  to  the  most  important 
work  going  on  in  the  country  until  it  has  reached 
the  Court  of  Appeal  ? — That  is  so  ; it  is  only 
quite  recently  they  have  begun  to  report  Land 
Commission  judgments. 

1774.  And  there  was  no  vehicle  for  the  publi- 
cation of  those  reports  except  the  “ Irish  Law 
Times”  ? — Yes,  that  is  so. 

1775.  Has  not  the  result  been  that  cases  of 
enormous  importance  both  to  landlord  and  tenant 
are  at  the  present  moment  absolutely  without 
record  ; take  O’Neill  v.  Cooper  ? — That  is  un- 
doubtedly so.  It  causes  a great  deal  of  incon- 
venience to  the  Courts  administering  the  Land 
Acts,  not  having  the  reports  of  very  many  of  those 
important  cases. 

1776.  O’Neill  v.  Cooper  is  a decision  affecting 
tens  of  thousands  of  leaseholders,  and  if  a lawyer 
or  a tenant  desires  to  get  an  account  of  the  views 
expressed  in  it,  it  is  absolutely  impossible  for  him 
to  do  so,  is  it  not  ? — Yes. 

1777.  And  I suppose  I may  take  it,  that  in 
hundreds  of  other  cases  which  decide  import- 
ant principles,  there  is  no  record  of  what  has 
been  done  ? — Yes,  that  is  so. 

1778.  And  if  these  cases  come  up  again  at  the 
expiration  of  the  15  years,  we  shall  have  all  the 
exercitations  of  the  past  over  again  once  more  ? 
— So  long  as  you  have  not  any  authorised  report 
of  a case  it  is  almost  impossible  to  know  what 
it  really  decided.  There  is  that  very  case  I 
referred  to  yesterday  of  Conroy  v.  Marquess  of 
Drogheda,  it  has  not  yet  been  reported,  and, 
although  a case  of  very  great  importance,  it  is 
practically  impossible  to  know  what  was  really 
decided  in  it. 

Mr.  T.  W.  Russell. 

1779.  That  is  the  case  as  to  which  you 
cautioned  us  not  to  trust  to  the  statements  you 
made  ? — Yes,  not  until  you  see  the  authorised 
report. 
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Mr.  T.  M.  Healy. 

1780.  For  instance,  I think  you  yourself  here, 
when  asked  by  Mr  Sexton,  about  cases  under 
the  Ulster  tenant  right  as  to  free  sale,  said  you 
were  not  aware  of  any  case  which  had  reached 
the  Court  of  Appeal  on  the  Ulster  custom,  as 
affecting  free  sale  ?— Yes,  I think  that  is  so.  I 
do  not  know  that  there  have  been  any  cases, 
certainly  no  reported  cases,  that  I can  recall. 

1781.  Let  me  call  your  attention  to  the  case 
of  Lord  Conyngham  v.  Boyle,  decided  on  the  1st 
January  la-t  ? — Y es,  I do  remember  that  case 
now. 

1782.  Does  not  that  rather  upset  the  evidence 
which  you  have  given  as  to  free  sale  under  the 
Ulster  custom  ? — No,  because  in  that  case  it 
was  proved  that  it  was  part  of  the  custom  of 
that  estate  to  sell  only  in  a certain  manner  and 
with  certain  provisos,  and  the  decision  in  that 
case  was  that  the  tenant  had  not  sold  in  accord- 
ance with  the  manner  provided  by  the  particular 
custom  of  that  estate. 

1~83.  But  in  explaining  the  Ulster  custom  to 
the  Committee,  I think  you  left  the  Committee 
under  the  impression  that,  as  a rule,  the  tenants 
preferred  to  sell  under  the  Ulster  custom  rather 
than  under  the  free  sale  clauses  of  the  Act  of 
1881  ? — Yes,  and  that  I think  is  undoubtedly 
true  where  the  custom  is  one  without  any  parti- 
cular reservation  which  limits  the  power  to  a 
narrower  extent  than  the  provisions  of  the  1st 
section  of  the  Act  of  1881. 

1784.  But  is  it  not  the  case  that  the  Ulster 
custom  has  proved  to  be  so  leaky  and  full  of 
holes  that  the  tenants  prefer  to  avail  themselves 
of  the  free  sale  clause  of  the  Act  of  1881  ? — 
That  is  the  case  according  to  my  experience  in 
several  of  the  counties  of  Ulster,  but  it  is  not 
the  case  in  the  counties  where  the  custom  has 
been  preserved  in  its  larger  and  greater  inci- 
dence. 

1785.  Now,  take  the  county  of  Donegal,  Lord 
Conyngham’s  estate ; one  would  suppose  the 
Ulster  custom  to  be  very  thriving  there.  Was 
not  this  the  decision — that  Boyle  pui’chased  under 
the  custom  from  the  previous  tenant,  but  because 
the  rule  of  the  office  was  that  the  landlord  had 
the  right  to  nominate  the  incoming  tenant,  it  was 
held  that  Boyle  was  not  entitled  to  buy,  and  the 
assignment  was  nullified  ? — Yes  ; in  the  case  of 
Lord  Conyngham’s  estate  it  was  proved  in  court 
that  it  was  a part  of  the  custom  that  the  office  or 
the  landlord  had  the  right  to  require  (I  think) 
that  the  holding  should  first  be  offered  to  some 
neighbouring  tenant  on  the  same  estate,  that  is 
to  say,  there  was  a distinct  limit  as  to  the  public  ■ 
who  might  come  in  and  buy. 

Mr.  T.  W.  Russell. 

1786.  That  was  a rule  of  the  estate,  was  it  ? — 
That  was  a rule  of  the  estate. 

1787.  What  was  the  name  of  the  estate  ? — It 
Avas  the  estate  of  the  Marquis  of  Conyngham,  in 
Donegal. 

Mr.  T.  M.  Healy. 

1788.  Boyle,  in  that  case,  had  had  a fair  rent 
fixed  ? — Yes.* 

1789.  And  that  fair  rent  Avas  ousted,  was  it 
notf — I Avould  not  like  to  say  that. 

L 1790.  It 
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Mr.  T.  M.  Healy — continued. 

1790.  It  is  so  ; his  fair  rent  was  set  aside,  and 
the  sale  was  set  aside,  because  it  was  held  that 
the  landlord  had,  by  the  custom  of  the  estate,  the 
right  to  name  the  incoming  tenant ; that  is  a 
decision  of  the  Court  of  Appeal,  is  it  not? — 
Yes. 

1791.  If  that  he  so,  may  I ask  you  whether 
the  Ulster  custom  can  he  the  substantial 
valuable  thing  which  people  sometimes  sup- 
pose ? — A great  deal  of  the  value  of  the  custom 
to  tenants  depends  upon  the  extent  to  which  it 
is  allowed  to  prevail  in  its  original  vigour.  On 
very  many  estates,  and  in  very  many  districts, 
the  custom  has  been  very  largely  cut  down. 
There  is  no  individual  or  single  custom  which 
regulates  all  Ulster  estates ; each  estate  has  its 
own  custom. 

Mr.  T.  W.  Russell. 

1792.  I suppose  that  is  the  reason  why 
“ usages  ” was  inserted  in  the  House  of  Lords  ? 
— It  was  an  amendment  to  the  Bill  of  1870,  I 
know. 

Mr.  T.  M.  Healy. 

1793.  Take  the  free  sale  provisions  of  the  Act 
of  1881  ; do  not  they  apply  in  every  case  where 
there  js  a mere  family  transaction  as  well  as 
where  there  is  a sale  in  the  open  market  ? — Y es. 

1794.  Take  the  case  of  marriage  ; as  we  know, 
marriages  are  managed  in  a great  part  of  Ireland. 
The  father  gives  the  farm  to  the  daughter  and 
the  incoming  bridegroom  is  made  the  tenant.  In 
that  case,  as  I understand,  under  the  so-called 
free  sale  clause  of  the  Act  of  1881  the  landlord 
has  to  get  the  regular  notices  as  if  it  were  a sale 
by  auction,  and  the  landlord  may  serve  his  cross- 
notice claiming  to  pi-e^empt  at  the  true  value  ; is 
not  that  so?— Yes;  there  was  a case  of  that 
kind  in  the  county  of  Dublin  (I  think  you  were 
counsel  in  it),  in  which  that  very  question  arose 
before  Mr.  Justice  O’Hagan. 

1795.  That  is  not  reported,  is  it  ? — No. 

1796.  Do  you  think  that  in  mere  family 
transactions,  all  these  provisions  of  the  free  sale 
clause  ought  to  apply,  that  is  to  say,  that  a father 
settling  his  son  or  daughter  for  life,  the  landlord 
should,  upon  that  marriage  transaction,  have  the 
right  to  pre-empt  the  holding  ? — W ell,  of 
course,  the  words  in  the  first  section  are  : that 
the  tenant  may  sell.  Of  course  a transaction  of 
that  kind  in  popular  estimation  can  hardly  be 
called  a sale. 

1797.  Does  it  not  amount  practically  to  an 
assignment  of  the  holding  ? — Yes. 

1798.  Does  not  the  interest  pass  from  one 
individual  to  another  ? — It  does  ; but  what  I 
meant  to  say  was,  that  this  first  section,  appar- 
ently, on  the  reading  of  it,  was  intended  to  apply 
to  sales  in  the  open  market. 

1799.  Is  not  the  word  “sell”  defined  in 
another  portion  of  the  Act,  to  mean to  alienate  ” ? 
— It  is. 

] 800.  And  does  not  a father  alienate  his  farm, 
if  he  gives  it  to  his  son-in-law  ? — Yes,  that  is 
so. 

1801.  Therefore,  does  not  all  this  free  sale 
restriction  apply  to  the  ordinary  family,  and 
marriage,  and  domestic  transactions,  as  well  as 
to  sale  in  the  open  market? — Yes;  the  57th 
section  (that  is  the  definition  section  of  the  Act  of 


Mr.  T.  M.  Healy — continued. 

1881)  defines  “ sale  ” and- “sell”  to  “include 
alienation,  and  alienate,  with  or  without  valuable 
consideration.” 

1802.  That  is  on  page  316  of  Cherry,  is  it  ? — 
Yes. 

1803.  But  do  not  you  think  the  free  sale 
clause  was  intended,  at  any  rate  in  its  policy,  to 
apply  to  that  class  of  case  ?— Well,  I should  say, 
myself,  not. 

1804.  But  have  you  any  doubt  as  a lawyer? 
— It,  undoubtedly,  does  apply  now. 

1805.  With  regard  to  your  answer  to  me 
yesterday  as  to  a tenant  having  notice  of  the 
law  points,  you,  as  I understood,  were  of  opinion 
that  that  would  hardly  be  fair  ? — What  I said 
was  that  very  many  important  law  points  often 
arise  during  the  progress  of  the  hearing  of  the 
case,  and  are  points  of  which  notice  could  hardly 
be  given  ; they  arise  on  the  evidence  that  is 
given  in  court. 

1806.  Take  the  great  subjects  of  exclusion  ? — 
Y es  ; those  questions  of  course  are  in  a different 
position,  there  the  parties  know  the  point  before- 
hand. 

1807.  The  landlord  knows  in  advance  whether 
he  is  going  to  make  a case  of  demesne  land, 
pasture  letting,  residential  holding,  or  sub-letting, 
does  he  not,  as  a rule  ? — As  a rule  ; but  sometimes 
in  sub-letting  cases  the  point  arises  during  the 
hearing,  and  apparently  comes  to  the  knowledge 
of  the  parties  during  the  hearing  of  the  case ; but 
the  other  point  you  mention  are  undoubtedly 
always  known  beforehand. 

1808.  Do  not  you  think  the  tenant  should 
have  notice  in  sufficient  time  to  enable  him  to 
have  legal  advice  and  equipment  as  to  any  points 
as  to  his  status  which  the  landlord  may  bring 
against  him  ? — W ell,  I think  it  would  be  perhaps 
advisable,  it  would  undoubtedly  enable  him  to 
come  down  prepared  for  the  case,  and  sometimes 
we  now  have  to  grant  adjournments  when  a point 
of  that  kind  arises  unexpectedly,  and  the  parties 
are  not  prepared  to  meet  it.  Of  course,  if 
notice  was  given  beforehand  that  would  be 
avoided  in  a great  number  of  those  cases.  In 
cases  of  pasture  holding  or  of  town  park,  as  a 
rule  the  parties  expect  the  objection ; the  tenant 
very  often  suspects  that  it  will  be  made,  and  he  is 
prepared ; but  I have  known  cases  where  it  has 
been  unexpectedly  sprung. 

1809.  Do  you  think  it  fair  to  a tenant  that  he 
should  be  ousted,  temporarily  even,  from  bis  fail- 
rent  by  having  the  sub-letting  point  suddenly 
sprung  upon  him,  throwing  him  out  of  court, 
putting  him  to  get  the  sub  lettings  put  an  end  to, 
and  then  in  a year  or  two  afterwards  coming 
back  freed  from  his  sub-letting,  and  thereby 
being  defeated  for  a couple  of  years  on  a mere 
point  sprung  upon  him,  probably  without  the 
landlord’s  knowledge,  by  the  local  solicitor  or  by 
counsel  ?—  I do  not  see  how  you  can  guard  against 
that  altogether.  Of  course  the  right  of  the  parties 
is  to  rely  upon  any  law  point  that  may  appear,  and 
if  you  were  to  shut  out  all  right  to  raise  a point 
of  which  notice  had  not  been  given,  I can  con- 
ceive cases  where  it  might  cause  inconvenience. 

1810.  Does  it  not  frequently  happen  that  a 
solicitor  for  a landlord  or  a counsel,  in  his  zeal  for 
his  duty,  and  not  knowing  what  view  his  patron 
or  principal  might  take,  feels  bound  to  raise  the 

point 
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Mr.  T.  M.  Healy — continued, 
point  as  to  sub-letting  to  oust  the  tenant,  when 
probably,  if  he  had  an  opportunity  of  consulting 
with  the  landlord,  such  a point  might  not  be 
raised ; do  not  you  think  it  would  be  fairer  that, 
say  10  days  before  the  hearing,  the  landlord 
should  be  compelled  to  give  notice  of  all  points 
of  law,  and  to  rely  on  those  only? — Well,  of 
course,  a somewhat  analogous  system  had  been 
adopted  under  appeals  formerly  where  the  parties 
were  required  to  state  whether  the  appeal  was  on 
value,  or  whether  a question  of  law  would  arise 
at  the  hearing. 

1811.  The  Chief  Baron’s  decision  was  put  upon 
a different  ground,  was  it  not;  he  said  that  a re- 
hearing was  a re-hearing,  and  you  could  not  pre- 
vent a re-hearing  being  a full  re-hearing  ? — Quite 
so. 

1812.  But  there  is  nothing  to  prevent  a rule 
of  the  Land  Commission  stating  that  you  shall 
confine  your  point  of  objection  to  status,  to  the 
case  where  you  have  given  10  days’  or  a fort- 
night’s notice  ?— I cannot  say  how  far  the  Chief 
Baron  would  apply  the  objection  to  the  original 
hearing,  if  his  ground  of  objection  to  notice  in 
the  Court  of  Appeal  was  that  the  parties  were 
entitled  to  raise  all  points  at  that  hearing,  it 
being  a re-hearing ; he  may  also  hold  that  at  the 
original  hearing  you  had  no  jurisdiction  to  shut 
out  the  parties  from  raising  any  points  of  law. 
Of  course,  I am  not  aware  whether  he  would  go 
to  that  length  or  not,  but  there  certainly  would 
be  no  difficulty  in  requiring  a rule  to  be  framed 
such  as  you  refer  to  ; but  as  to  how  far  it  would 
be  held  good,  or  ultra  vires,  I would  not  like  to 
say. 

1813.  But  in  common  law  actions  there  are  a 
number  of  points  that  you  are  excluded  from 
raising  unless  they  are  pleaded,  are  there  not? — 
Yes. 

1814.  And  there  would  be  no  variation  of 
legal  custom  or  principle  in  a similar  rule  being 
applied  to  these  land  cases,  would  there? — I can 
see  no  objection  to  its  being  adopted,  but,  as  I 
say,  how  far  the  superior  courts  would  hold  it 
good  I would  not  like  to  say. 

1815.  You  have  stated  that  the  decisions  which 
have  been  come  to  are  very  often  of  a conflicting 
character,  is  not  that  so  ? — Yes. 

1816.  And  is  it  not  a fact  that  the  analogy  of 
the  franchise  decisions  has  sometimes  affected  the 
decisions  in  the  Law  Courts,  in  the  Land  Court  ? 
— I do  not  know  about  the  Land  Court,  but  in 
the  Court  of  Appeal  those  analogies  possibly 
would  arise  so  as  to  affect  decisions. 

1817.  In  order  to  show  the  extraordinary 
minutiae  on  which  the  Court  of  Appeal  works  at 
times,  will  you  tell  us  whether  there  was  not  a 
recent  case  in  which  the  question  of  a man 
who  was  confined  in  a lunatic  asylum  outside  the 
town  where  he  lived  as  a town  park  holder,  did 
not  affect  the  view  of  the  Court  of  Appeal. 
First  let  me  ask  you.  Had  the  Court  of  Appeal 
decided  in  a franchise  case  that  detention  in  a 
lunatic  asylum  during  the  qualifying  period  pre- 
vented a man  occupying  the  qualifying  premises, 
even  although  they  were  inhabited  by  his  wife 
and  child,  and  he  had  paid  his  rent  and  rates. 
That  decision  had  been  come  to  under  the  Fran- 
chise Law,  had  it  not  ? — Y es. 

0. 1 22. 


Mr.  T.  M.  Healy — continued. 

1818.  Will  you  tell  us  whether  that  has  been 
held  by  the  Court  of  Appeal  to  affect  town 
parks  ? — There  was  a case  recently  in  the  Court 
of  Appeal , a N e wcastle,  co  u nty  Down,  case , Martin 
v.  Lord  Annesley,  where  the  question  raised  be- 
fore me  was  whether  the  tenant  was  living  in  the 
town  at  the  date  of  the  passing  of  the  Act  of  1881, 
which  was  the  crucial  moment  in  accordance 
with  the  decision  in  Nelson  v.  Headford.  It 
appeared  that  some  years  before  1881  the  tenant, 
Martin,  had  got  into  some  difficulties  with  regard 
to  the  administration  of  an  estate,  and  the  Vice- 
Chancellor  had  ordered  him  to  be  committed  to 
Downpatrick  Goal.  He  was  not  long  there 
when  he  was  transferred  to  the  Downpatrick 
Lunatic  Asylum,  and  he  was  an  inmate  of  the 
Downpatrick  Lunatic  Asylum  on  the  21st  or 
22nd  August  1881,  the  date  of  the  passing  of  the 
Land  Act.  I held,  undei*  those  circumstances, 
that  on  that  date  he  was  not  living  in  New- 
castle. 

Mr.  W.  Kenny. 

1819.  Is  this  in  Cherry  ? — No ; it  is  decided 
within  the  last  month  or  two.  I held  that  he 
could  not  be  held  to  be  residing  in  Newcastle, 
as  he  was  actually,  as  I say,  in  the  gaol  of  Down- 
patrick for  some  years. 

Mr.  T.  M.  Healy. 

1820.  That  is  to  say,  that  as  he  would  not 
have  residence  for  the  purpose  of  the  franchise, 
he  would  not  have  residence  for  the  purpose  of 
the  Land  Acts  ? — Just  so.  Mr.  Justice  Bewley 
upheld  that  decision,  and  the  Court  of  Appeal 
have  had  it  argued  at  great  length  before  them 
lately,  and  they  have  practically  upheld  it ; but 
they  have  held  over  their  judgment  in  order  that 
further  inquiry  may  be  made,  or  that  further 
evidence  should  be  given  with  regard  to  who 
was  in  occupation  of  his  house,  what  was  the 
animus  revertendi,  and  other  things. 

1821.  Whether  there  was  a constructive 
residence  on  the  21st  August  1881? — Quite 

1822.  And  that  important  point  remains  now 
for  solution  ? — So  I believe  ; but  as  the  decision 
is  not  reported  I would  not  like  to  make  any 
absolute  statement  as  to  what  they  did  decide. 

1823.  But  do  you  think  it  may  be  taken  to  be 
a specimen  of  the  closeness  of  legal  inquiry  with 
which  the  Land  Acts  are  examined  ? — Oh,  yes. 

1824.  Now,  I wish  to  ask  you  a question  about 
fines  ; has  it  not  been  held  in  two  cases,  Bolton 
v.  Barry  and  Wilson  v.  Smyth,  that  where  a man 
pays  a fine  as  security  at  the  beginning  of  his 
lease  to  be  returned  by  the  landlord  at  the  end 
of  his  lease,  if  the  lease  is  broken — uuder  the  Act 
of  1887 — the  tenant  practically  can  never  get 
back  the  fine  (caution  money,  I suppose  it  would 
be  better  to  call  it)  which  he  originally  paid  ? — 
Yes  ; that  was  decided  in  Bolton  v.  Barry,  which 
is  reported  in  12  Law  Reports,  Ireland. 

1825.  And  since  then  in  Wilson  v.  Smyth, 
which  is  i-eported  in  23  “ Irish  Law  Times  ’’ 
Reports  ? — iTes. 

1826.  Is  that  in  Cherry  ? — Yes,  that  is  in 
Cherry  ; it  is  ou  page  282  of  Cherry. 

L 2 ' 1827.  The 
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Mr.  T.  M.  Healy—  continued. 

1827.  The  landlord,  as  I understand,  is  allowed 
to  retain  the  money  which  he  was  to  have  given 
hack  at  the  end  of  the  lease,  because  the  lease  now 
being  converted  into  a statutory  term  may,  in  the 
contemplation  of  the  law, never  come  to  anything? — 
Yes;  it  was  held  in  that  case  by  the  Court  of 
Common  Pleas  that  this  payment  was  a condition 
applicable  to  the  tenancy  from  year  to  year,  and 
that  the  landlord  was  entitled  to  retain  the 
money  under  the  same  conditions  as  he  had  held 
it  under  the  lease. 

1828.  W ould  you  in  fixing  a fair  rent  under 
the  Acts  be  able  to  take  into  account  a payment 
of  money  which  simply  was  lent  to  the  landlord 
by  way  of  security  ? — That  was  simply  lent  by 
way  of  security. 

1829.  Take  the  case  of  Wilson  v.  Smyth,  in 
which  125/.  was  lodged  with  the  landlord  to  be 
given  back  by  the  landlord  to  the  tenant  at  the 
expiration  of  the  lease : held  by  the  court  that  it 
was  not  to  be  given  back  ? — We  could  not  take 
that  into  account  under  the  decisions  now. 

1830.  In  some  of  these  cases,  as  we  know, 
that  caution  money  has  amounted  to  as  large  a 
sum  as  500/.,  has  it  not  ? — Yes. 

1831.  That  is  not  a sum  you  can  take  into 
account,  although  the  landlord' may  pocket  it  for 
ever? — No;  it  was  held  in  Bolton  v.  Barry 
that  it  could  not  be  taken  into  account  in  that 
case. 

1832.  Have  you  had  before  you  the  case  of  any 
leases  made  subsequent  to  the  passing  of  the  Act 
of  1888,  where  there  whs  a covenant  that 
although  the  tenant  was  a future  tenant,  yet  if 
any  Land  Act  dealing  with  the  case  was  subse- 
quently passed,  he  should  have  the  right  to  go 
into  court.  I take  the  case  of  McCarthy  v. 
Bennett,  a county  Cork  case,  in  which  there  Avas 
the  folloAving  covenant : First,  the  lease  provides 
that  the  tenant  is  to  be  a future  tenant,  therefore 
excluded  from  the  Act,  but  it  gives  him  this  ad- 
ditional provision  : “ That  in  the  event  of  any  Act 
of  Parliament  being  passed  whereby  the  tenants 
holding  under  lease  heretofore  made  shall  haAre 
extended  to  them  the  benefits  of  the  Land  Law 
Ireland  Act,  1881,  or  any  other  Act  to  be  passed 
dealing  with  the  relationship  of  landlord  and 
tenant  in  Ireland  where  tenants  hold  under  lease 
it  is  agreed  that  the  said  Felix  McCarthy,  his 
executors,  administrators,  or  assigns  shall  in 
respect  of  those  lands  and  the  tenancy  hereby 
created  be  entitled  to  the  benefit  of  any  Act  so 
to  be  passed.”  Are  you  aAvare  that  the  Chief 
Commission  (a  rent  having  been  fixed  in  such  a 
case  by  a Sub-Commission  Court)  held  that 
notwithstanding  the  covenant,  the  tenant  Avas 
not  entitled  to  have  a fair  rent  fixed  ? — Yes,  I 
believe  that  is  so ; but  I am  not  personally 
aware  of  that  case. 

1833.  And  has  the  Court  of  Appeal  held, 
also,  that  where  the  tenant  has  contracted  not  to 
take  the  benefit  of  any  future  Act  (as  in  Fer- 
gusson  v.  Broadstreet),  the  tenant  is  not  to  get 
the  benefit? — They  held  that  a contract  not  to 
take  advantage  of  future  legislation  Avas  valid 
Avhere  the  tenant  Avas  within  the  exemption 
from  disability  to  contract  under  the  22nd 
section. 


Mr.  T.  M.  Healy — continued. 

1834.  So  that  they  have  decided  that  whether 
the  landlord  says  that  you  may  take  the  benefit 
of  future  legislation,  or  whether  the  tenant  says 
that  he  will  not  take  the  benefit  of  future  legis- 
lation, in  either  case  you  can  never  get  the 
benefit  of  the  Land  Act? — From  those  cases 
that  would  appear  to  be  so. 

1835.  So  that  now,  except  in  the  case  of  the 
fortunate  persons  and  their  descendants  who 
may  have  been  equipped  and  clad  with  the 
position  of  the  present  tenancies  at  a given  date, 
Avhich  number  must  always  be  a diminishing 
number,  there  is  no  means  of  getting  within  the 
charmed  circle  of  benefit  under  the  Land  Act  ? 
— Yes,  that,  I think,  is  so;  in  fact,  the  present 
tenancies  are  stereotyped  to  those  in  existence 
at  the  passing  of  the  Land  Act  of  1881. 

1836.  And  from  death  and  other  causes,  that 
must  always  be  a diminishing  quantity  ? — Of 
course  they  are  liable  to  be  destroyed  in  various 
Avays,  and  once  destroyed  you  cannot  set  them 
up  again. 

1837.  You  stated  at  your  original  hearing 
that  you  thought  the  present  system  of  fixing 
rents  AA'as  as  fair  a system  as  could  be  devised  ? — 
Yes.  I Avas  referring,  of  course,  to  my  OAvn 
tribunal,  for  which  I can  speak  Avith  authority. 
I do  not  like  to  deal  Avith  any  other. 

1838.  Now,  your  OAvn  tribunal,  however,  is 
liable  to  be  reversed  in  its  view,  is  it  not  ? — Oh, 
yes. 

1839.  You  have  fixed  rents  largely  in  the 
county  of  Cavan? — Yes,  I have  been  fixing 
rents  in  Cavan  for  a long  time. 

1840.  But  your  decisions  are  subject  to  appeal 
on  value  to  the  Chief  Commissioners? — Oh, 
yes. 

1841.  The  Chief  Commissioners,  in  fixing  the 
rent,  never  see  the  farm  ? — No. 

1842.  And  the  House  of  Lords  has  strongly 
condemned  the  method  Avhich  they  adopt  of 
fixing  appeal  rents  by  valuers,  has  it  not  ? — I 
Avas  not  aAvare  of  that. 

1843.  Paragraph  26  of  the  1883  report  of  the 
House  of  Lords  states  this  : “ The  official  valuer, 
Avhen  he  goes  upon  the  land,  necessarily  finds 
himself  in  want  of  information  with  regard  to  the 
boundaries,  the  circumstances  of  the  farm,  the 
improvements  that  have  been  made,  and  the  time 
Avhen,  and  persons  by  Avhom,  they  have  beeD 
made.  The  valuation  at  which  he  arrives  must 
be  more  or  less  dependent  on  these  and  similar 
considerations,  but  upon  all  such  matters  his  infor- 
mation must  be  derived  from  statements  made  to 
him  on  the  land,  often  upon  hearsay,  and  always 
without  the  security  or  check  of  oath  or  cross- 
examination.  And  it  must  be  often  impossible 
for  the  Commissioners  to  discriminate  betAveen 
his  conclusions,  arrived  at  from  occular  inspection, 
and  those  arrived  at  from  statements  made  to 
him.”  That  is  the  view  of  the  House  of  Lords. 
The  report  is  drawn  up  ; it  is  found  by  Lord 
Cairns  himself ; he  Avas  the  person  appointed  by 
the  Lords  to  make  this  report.  Noav,  1 wish  to 
ask  you  Avith  regard  to  these  appeals  in  cases  like 
Cavan,  Avhether  the  Chief  Commission  rely  on 
valuers  still  ? — Yes.  I think  the  present  system 
is  to  send  down  two  appeal  valuers,  Avho  inspect 
the  holding,  having  those  books  and  those  reports 
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Mr.  T.  M.  Healy — continued, 
that  Mr.  Fitzgerald  produced,  and  they  make  a 
report  which  is  before  the  head  Commission  when 
they  go  down  there,  and  apparently  they  fix  their 
rents  mainly  upon  those  reports. 

1844.  We  had  a case  asked  about  recently  in 
the  House  by  Mr.  Knox,  the  Member  for  Cavan, 
with  regard  to  certain  Cavan  rents  fixed  on  appeal 
by  appeal  valuers,  pointing  (and  it  was  not 
denied,  as  I understand,  in  reply)  to  the  fact  that 
one  of  these  appeal  valuers  was  a person  himself 
largely  connected  with  the  landlords  of  the  county 
of  Cavan.  Could  you  tell  us,  if  you  please, 
whether  this  gentleman  was  one  of  the  gentlemen 
who  revised  the  rents  that  your  tribunal  (which 
you  state  is  a fair  tribunal')  fixed  ? — I take  it 
that  you  refer  to  the  appeal  valuers  who  have 
gone  over  our  cases,  namely,  Mr.  Bomford  and 
Mr.  Callan. 

1845.  Mr.  Bomford  was  the  gentleman  pointed 
to  in  Mr.  Knox’s  question  as  being  a person  con- 
nected with  the  landlords  in  the  county  of  Cavan, 
whose  rents  he  had  to  revise.  Does  it  come  to 
this : A Sub-Commission  haying  gone  on  the 
land  and  heard  the  evidence  is  subject  to  having 
its  rents  ransacked  and  overhauled  by  two 
valuers  sent  down  by  the  Chief  Commission 
without  hearing  any  of  the  evidence  ? — Of  course 
the  Chief  Commission  also  take  evidence  in 
court ; but  they  have  the  report  of  those  two 
gentlemen,  and  I take  it  that  they  pay  very  con- 
siderable attention  to  those  reports  in  altering 
our  rents. 

1846.  There  is  a description  given  of  the 
qualifications  of  valuers  and  Sub-Commissioners 
in  a report  given  to  Parliament — a Parliamentary 
return:  Mr.  John  Bomford  “ acted  as  judge  of 
crops,  drainage,  buildings,  &c.,  for  Royal  Agricul- 
tural Society  for  many  years ; experience  of 
extensive  drainage  works  as  land  agent ; studied 
military  engineering  ; valued  farms  and  improve- 
ments under  Act  of  1870;  awarded  premiums 
for  maps,  plans,  and  estimates  by  Royal  Agricul- 
tural Society.”  He  is  described  in  his  previous 
profession  as  a “ grazier,  farmer,  land  agent,  and 
land  valuer.  Poor  Law  Guardian,  and  Justice  of 
the  Peace,”  and  as  residing  in  Meath.  It  does 
not  say  anywhere  that  he  was  connected  withtlfe 
county  of  Cavan.  What  is  the  name  of  the  other 
gentleman  ? — Mr.  Callan. 

1847.  Philip  Callan,  County  Louth.  “Ex- 
amination, for  a syndicate,  of  over  1,000,000  acres 
in  South  Brazil,  and  inquiry  into  system  of 
agriculture  there.  Was  taught  mapping  and 
surveying  at  college ; valued  land  and  scaled 
maps  since  appointment.”  The  description  of  his 
“ previous  profession  ” is  “ farmer  and  grazier,” 
and  the  counties  in  which  his  “practical experience 
of  land  was  acquired  ” were  Louth,  Cork,  Meath, 
Sligo,  Dublin,  Donegal.  It  was  admitted,  I 
think,  by  the  Chief  Secretary  in  his  answer  that 
Mr.  Bomford  had  been  connected  with  the  land- 
lord party  in  the  county  of  Cavan  ? — I do  not 
know  about  that. 

1848.  Whether  he  be  related  to  the  Cavan 
landlords  or  not,  was  the  result  of  his  operations 
on  your  rents  to  raise  them  very  largely  ?•—  I 
have  seen  the  results  in  the  newspaper  in  the 
last  couple  of  days;  they  have  raised  a great 
number  of  them. 
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1849.  These  rents  were  largely  raised,  were 
they  ? — Yes,  at  the  last  sitting  in  Cavan  they 
raised  a good  number  of  rents. 

1850.  Were  the  rents  considerably  raised  ? — I 
did  not  take  the  percentage.  I could  give  you  a 
list  of  them ; but  I really  could  not  say  the 
amounts. 

1851.  I think  it  is  fair  to  Mr.  Bomford  to 
ask  whether  he  is  not  compelled  by  a document 
which  he  and  the  other  gentlemen  are  obliged  to 
sign  consequent  on  the  passing  of  Mr.  Balfour’s 
Purchase  Act,  to  go  to  any  county  whither  he 
might  be  despatched  by  the  Land  Commission ; 
that  he  has  no  choice  in  the  matter  ? — Oh,  yes ; 
any  member  of  the  staff  of  Assistant  Commis- 
sioners may  be  obliged  to  go  to  any  district. 
Of  course,  if  he  states  any  ground  which  the 
Chief  Commission  would  consider  one  that  should 
cause  him  not  to  be  sent  to  that  district,  I take 
it  the  Chief  Commission  would  not  send  him 
there. 

1 852.  On  the  passing  of  Mr.  Balfour’s  Act, 
which  gave  the  valuers  and  Assistant  Commis- 
sioners a permanent  status  as  civil  servants  of 
the  Crown,  you  were  all  compelled,  as  I under- 
stand, to  sign  an  undertaking  to  go  to  any  county 
to  which  you  might  be  despatched  ? — Oh,  yes. 

1853.  So  far  as  Mr.  Bomford  was  concerned, 
we  may  take  it  he  was  not  a free  agent  ? — He 
was,  of  course,  sent  by  the  Chief  Commission. 

1854.  Is  there  any  gentleman  in  the  Chief 
Commission  who  is  specially  responsible  for  the 
personnel  of  this  Land  Valuing  Court? — Yes, 
Mr.  Fitzgerald. 

1855.  Now,  let  me  ask  you  one  or  two  other 
questions : Mr.  Fitzgerald  stated  also,  as  I 
understand,  that  the  valuation  is  considered  no 
longer  of  any  value  as  a guide  by  himself  and 
his  brother  Commissioners  ? — Yes. 

1856.  Can  you  explain  to  me  in  that  case  why, 
in  every  form  that  the  Land  Commission  issue, 
they  compel  the  tenant  to  state  the  valuation  of  his 
holding  ? — I think,  with  regard  to  that,  in  the 
early  years  of  the  Land  Commission,  the  valua- 
tion (that  is,  the  Government  valuation)  was 
looked  upon  as  having  a certain  value  as  showing 
what  the  rents  should  be  ; now  it  is  not  looked 
upon  as  of  any  value  for  that  purpose  ; but  it  is 
still  required  to  be  shown,  as,  in  many  cases,  the 
question  of  the  incidence  of  taxation  will  depend 
upon  the  Poor  Law  valuation  ; and  the  rule  with 
regard  to  improvements  being  endorsed  on  the 
notice  also  depends  upon  the  valuation,  and  for 
these  purposes  it  is  still  required  to  be  stated. 

1857.  The  sub-letting  exclusions,  as  I under- 
stand, operate  more  largely  in  Ulster  than  any- 
where else  ? — That  is  my  experience. 

1858.  That  is  owing,  is  it  not,  to  the  fact  that 
Ulster  is  so  largely  in  tillage? — Yes;  and  owing- 
to  the  number  of  small  industries  or  mills- 
scattered  about  it.  Of  course  there  are  a large- 
number  of  houses  built  lor  the  workers  in  those 
mills. 

1859.  Has  your  attention  been  called  to  the 
decision  recently  given  in  connection  with  the 
estate  of  Mr.  Villiers  Stuart  in  the  county  of 
Waterford? — I have  only  seen  the  newspaper 
report  of  it  ; I have  no  other  knowledge.  I 
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have  seen  a report  of  the  judgment  given  in  the 
newspapers. 

1860.  Rents  which  were  originally  Gd.  have 
been  made  4 l.  ? — So  I saw. 

1861.  And  that  on  mountains  on  which  the 
landlord  had  not  expended  one  penny  ; is  that  in 
consequence  of  Adams  v.  Dunseath? — Yes;  it 
would  appear  that  the  decision,  as  far  as  I can 
understand,  was  given  on  the  final  paragraph  of 
the  4th  section  of  the  Act  of  1870,  which  is 
imported  by  Adams  v.  Dunseath,  that  is  the 
question  of  the  length  of  enjoyment. 

1862.  The  enjoyment  of  living  on  the  top  of  a 

mountain  for  50  years  was  held  to  entitle  the 
landlord  to  the  difference  in  rent  between  Gd.  and 
41,  and  with  the  labour  of  working  the  mountain 
thrown  in.  Is  not  that  the  law  in  Ireland  ? — 
W ell  of  course 

Chairman. 

1863.  "Were  you  in  that  case? — No,  I was 
not ; I only  saw  the  report  in  the  newspapers. 

Mr.  T.  M.  Heaiy. 

1864.  But  that  is  the  law,  is  it  not? — 
Apparently  in  that  case  it  was  so  held. 

Mr.  T.  W.  Russell. 

1865.  Whatcourt  was  itin  ? — It  was  before  the 
Chief  Commission. 

Mr.  T.  M.  Heaiy. 

1866.  By  asking  you  for  the  file  of  that  case 
of  Mr.  Villiers  Stuart,  in  which  Mr.  Murrough 
O’Brien  dissented,  I conclude.  You  will  furnish 
that  ? — Certainly. 

Mr.  Clancy. 

1867.  In  reference  to  that  case  of  Mr.  Villiers 
Stuart,  where  rent  was  raised  from  Gd.  an  acre 
to  4Z.  I suppose  that  was  done  on  the  principle 
of  giving  increased  letting  value  wholly  to  the 
landlord,  increased  letting  value  resulting  from 
the  improvements  of  the  tenant? — So  I would 
say  ; but  really  with  regard  to  that  case,  I do 
not  know  the  reasoning  on  which  it  was 
decided,  as  I have  not  read  the  judgments,  except 
cursorily  in  the  newspapers. 

1868.  Suppose  any  case  in  which  rent  was 
raised  from  Gd.  an  acre  to  41.  an  acre  by  reason 
of  improvements  made  by  the  tenants,  of  course 
it  is  done  on  the  principle  that  the  development 
of  the  inherent  capacity  of  the  soil,  or  the  im- 
provability  of  the  soil,  belongs  to  the  landlord  ? 
— Yes. 

1869.  Did  it  ever  strike  you  that  the  inherent 
capacity  of  the  soil  was  allowed  for  twice  over 
in  those  cases  ? — In  what  way. 

1870.  For  instance,  in  taking  account  of 
original  rent.  Why,  in  your  opinion,  is  there 
Gd.  an  acre  charged  for  one  sort  of  unreclaimed 
land,  and  say,  10s.  an  acre  for  another  sort  of 
unreclaimed  land  ; would  that  be  the  allowance 
for  the  inherent  capacity  of  the  soil? — No,  that 
would  be  an  allowance  for  the  value  of  the  soil ; 
the  rent-paying  capacity  of  the  soil  in  its  unre- 
claimed state. 

1871.  Exactly,  that  is  what  I am  saying; 
therefore,  when  one  class  of  land  only  brings  in, 


Mr.  Clancy — continued. 

in  its  unreclaimed  state,  Gd.  an  acre,  and  another 
class  in  its  unreclaimed  state  brings  in  10s.  acre, 
there  is  evidently  an  allowance  made  for  the 
quality  of  the  soil  in  the  one  case  and  the  other? 
— It  is  in  this  way  ; the  10s.  land  either  feeds 
cattle  or  grows  produce. 

1872.  1 know,  but  whatever  the  reason  be, 
there  is  an  allowance  made  in  respect  of  the 
difference  in  the  land  ? — Undoubtedly. 

1873.  And  are  you  not  allowing  for  that  same 
thing  twice  over,  when  you  allow  all  the 
increased  letting  value  to  the  landlord,  the 
tenant’s  increase  ? — No,  I would  say  not ; for 
this  reason.  The  10s.  is  put  on  unreclaimed 
land,  not  as  including  the  inherent  capacities  of 
the  soil  which  might  render  it  capable  of  being  so 
improved  as  to  make  it  worth  30s.,  that  is  not 
taken  into  account  ; it  is  the  actual  amount  it 
would  produce  in  its  unreclaimed  state  without 
taking  into  account  any  of  its  inherent  capacities 
for  further  improvement. 

1874.  What  is  your  practice  in  the  matter  ? — 
That  is,  as  dealing  with  it  when  reclaimed,  or 
when  unreclaimed,  do  you  mean  ? 

1875.  Dealing  with  it  when  it  is  reclaimed,  of 
course  ? — When  it  is  reclaimed  our  practice  is  to 
allow  the  tenant  the  cost  of  carrying  out  the 
reclamation. 

1876.  I know;  you  have  stated  that.  Do  you 
ever  take  into  account  the  fact  of  the  difference 
in  the  quality  of  the  soil  in  its  unreclaimed  state  ? 
— Of  course  we  have  to  do  that,  in  order  that  we 
may  arrive  at  the  amount. 

1877.  If  you  do,  do  not  you  make  the  allow- 
ance in  respect  of  improvements  which  had 
already  been  made  in  the  original  rent  charged 
to  the  tenant? — Well,  I would  not  think  so,  for 
we  begin  by  estimating  what  the  value  of  the 
land  is  in  its  unimproved  state  ; we  then  estimate 
the  value  of  the  land  in  its  improved  state  ; we 
then  have  the  difference  between  the  one  value 
and  the  other  value ; and  how  that  is  to  be  allo- 
cated is  the  next  consideration,  and  at  present  it 
is  allocated  by  allowing  the  tenant  a percentage 
on  the  cost  of  the  reclamation  and  the  rest  to  the 
landlord. 

1878.  Then  it  seems  to  me  you  do  not  go  into 
the  question  of  the  quality  of  the  soil  in  its  unre- 
claimed 6tate  ; you  simply  take  account  of  the 
effect  of  the  reclamation  ?— Yes;  but,  of  course, 
some  land  is  worth  more  in  its  unreclaimed  state 
than  other  land  ; we  have  to  take  that  into 
account. 

1879.  I want  to  ask  you  a question  about  these 
land  improvement  charges,  and  what  you  do  with 
them  when  you  have  to  come  to  fix  a fair  rent. 
Say  the  landlord  borrows  a certain  amount  of 
money  for  purposes  of  drainage,  and  he  borrows 
it  from  the  Board  of  Works  on  the  terms  of  re- 
paying it  by  instalments  spread  over  a certain 
number  of  years,  to  cover  principal  and  interest ; 
in  a case  of  that  sort,  in  which  the  landlord  puts 
an  addition  to  the  rent  equivalent  to  the  charge 
which  he  has  to  pay  to  the  Board  of  Works, 
what  do  you  do  with  that  charge  when  you  come 
to  fix  a fair  rent  ? — If  the  reclamation  or  im- 
provement has  been  carried  out  by  the  money 
borrowed  from  the  Board  of  Works  and  repaid 
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by  the  landlord  to  that  extent,  it  is  looked  upon  as 
a landlord’s  improvement. 

1880.  But  I am  talking  of  the  case  where  it  is 
repaid  by  a tenant  in  addition  to  his  rent  ? — Of 
course  in  that  case  we  would  not  look  upon  it  as 
a landlord’s  improvement. 

1881.  Supposing  that  the  landlord  continued 
an  addition  to  the  rent  after  the  period  for  paying 
the  instalments  had  elapsed,  that  is  to  say,  after 
all  the  loan  had  been  repaid,  what  would  you  do 
with  that  increase  in  the  rent  ? — Of  course,  we 
would  consider  the  improvements  as  to  whether 
their  influence  and  effect  were  still  subsisting  or 
not.  If  they  expired  with  the  period  of  repay- 
ment, then  of  course  the  matter  would  be  at  an 
end  and  concluded. 

1882.  I mean  to  whose  credit  would  you  put 
them? — In  that  case,  where  the  tenant  repays  the 
amount  of  the  loan,  of  course  they  would  be 
tenant’s  improvements  and  we  would  put  them 
to  the  credit  of  the  tenant. 

1883.  That  is  to  say.  in  the  first  place,  before 
you  would  begin  to  fix  the  fair  rent  you  would 
strike  off  the  addition  put  on  by  the  landlord  ? — 
No;  we  would  not  measure  it  in  that  way;  we 
would  not  measure  it  by  the  actual  amount  that 
was  expended  unless  that  was  synonymous 
with  the  increase  in  value  resulting  from  the 
spending. 

1884.  It  does  not  follow  that  in  fact  you  would 
not  strike  off  the  addition  made  to  the  rent, 
although  the  money  had  been  repaid  by  the 
tenant,  and  although  the  landlord  had  never 
spent  a penny,  as  it  were  ? — In  effect,  it  might 
come  to  that,  but  that  is  not  the  way  we  would 
proceed  about  it. 

1885.  That  would  be  the  practical  effect, 
would  it  not  ?■ — Yes. 

1886.  What  “ reclamation  ” is  there  on  build- 
ings, the  only  permanent  improvements  for 
which  you  allow  in  most  cases  ? — “ Reclama- 
tions.” Of  course,  in  cases  where  the  improve- 
ments were  made  more  than  20  years  they  are 
the  only  improvements  practically  allowed. 

1887.  What  is  "reclamation”  exactly? — 
Reclamation  of  waste  lands  ” is  the  term  used, 

that  is,  the  lands  before  the  work  begins,  must 
have  been  what  are  called  w'aste,  that  is  to  say, 
they  must  not  have  been  previously  tilled  or 
previously  brought  into  cultivation. 

1888.  Not  at  all  ? — Not  at  all. 

1889.  So  that  if  you  had  land  that  had  been, 
however  slightly,  cultivated,  but  which  still  was 
practically  waste,  you  would  not  give  credit  to 
the  tenant  for  reclaiming  that  land  ? — That  would 
be  a matter  of  fact,  and  if  the  court  came  to  the 
conclusion  that  the  work  done  by  the  tenant  was 
really  reclamation,  although  there  might  have 
been  some  slight  attempt  to  till  it  previously,  we 
would  allow  it  as  reclamation. 

1890.  Suppose  that  a field  is  full  of  boulders 
and  rocks,  and  a good  deal  of  reclamation  has 
been  done  in  the’  shape  of  removing  those  stones, 
would  you  allow  for  a case  like  that  as  one  of 
reclamation  ? — Oh  yes,  the  removal  of  rocks 
which  rendered  the  land  impossible  of  tillage. 

1891.  I mean  in  regard  to  land  previously 
tilled,  because  you  said  land  previously  tilled,  you 
would  not  consider  it  reclaimed,  no  matter  what 
was  done  ? — What  I meant  to  convey  was,  that 
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a case  such  as  you  put  is  a question  of  fact,  which 
we  would  have  to  consider  in  coming  to  a con- 
clusion as  to  whether  it  really  amounted  to 
reclamation  of  waste  land  ; we  do  not  adopt  any 
hard  and  fast  rule. 

1892.  You  would  not  be  at  all  certain  that  a 
tenant  would  get  credit  for  such  a case  of  re- 
clamation ? — No. 

1893.  And  as  a matter  of  fact,  are  not  most 
claims  for  reclamation  disregarded  on  that  very 
ground?— Not  in  my  experience.  The  claims 
for  reclamation  which  I most,  largely  meet  are 
cases  of  reclamation  of  mountain  holdings  or 
bog-holdings,  cut  away  bog,  or  mountains. 

1894.  There  is  no  case  of  reclamation  of  any 
other  sort,  is  there  ? — There  are  others  ; but  I 
say  those  are  the  class  of  cases  I most  commonly 
meet  with.  In  some  districts  we  have  a very 
large  number  of  cases  where  the  reclamation 
claimed  has  been  that  of  removing  rocks. 

1895.  Is  it  not  quite  as  possible  that  the  tenant 
may  have  expended  money  on  removing  stones, 
building  fences,  and  that  sort  of  thing,  on  land 
that  had  been  previously  tilled,  as  in  reclaiming 
a piece  of  waste  that  had  never  been  tilled  before, 
and  yet  never  allowed  a penny  for  it? — We 
would  allow  him  such  an  improvement  if  it  were 
not  excluded  by  the  20  years  rule. 

1896.  Is  not  that  possible? — Oh,  it  is  quite 
possible. 

1897.  I am  not  sure  that  I understood  the 
substance  of  your  evidence  in  reply  to  Mr.  Healy 
on  the  subject  of  what  will  happen  when  the 
statutory  term  expires  and  cases  come  up  to  be 
heard  again.  Do  you  hold  that  there  will  be  a 
rehearing  ? — Oh,  yes ; there  must  be  a rehearing. 

1898.  And  that  the  question  on  that*  rehearing 
will  not  be  one  confined  merely  to  revision  of  the 
rent  ? — No,  the  question  must  be  gone  into  as  to 
the  improvements  that  are  to  be  allowed  in  the 
second  statutory  term. 

1899.  Do  you  mean  to  say,  that  every  question 
that  has  been  decided  with  reference  to  the  law 
in  regard  to  the  particular  holding  will  all  be 
open  for  argument  again  ? — I do  not  say  every 
question. 

1900.  I mean  with  regal’d  to  points  which  have 
not  been  decided  by  the  Court  of  Appeal. 
Suppose  the  holding  is  decided,  by  the  fact  of 
fixing  a fair  rent,  to  be  within  the  Act  of  1881 
or  1887  ; will  you  be  entitled  to  exclude  it  by  a 
fresh  point  of  law  ? — That  is  a matter  that  I 
cannot  answer  generally ; it  depends  on  the 
nature  of  the  point  of  law.  It  is  quite  possible, 
as  I stated  in  answer  to  Mr.  Healy,  that  points 
may  be  raised  that  would  exclude  tenancies  on 
which  fair  rents  had  been  already  fixed. 

1901.  That  is  rather  an  alarming  prospect, 
that  you  may  have  to  rehear  every  point?  — 
Have  to  rehear  a great  number  of  them.  I do 
not  say  every  point ; some  points  probably  have 
been  finally  concluded  by  the  previous  hearing. 

1902.  At  any  rate,  there  is  no  doubt  about 
this,  that  in  regard  to  points  on  which  the 
decisions  of  the  courts  have  altered  from  what 
they  were  in  the  beginning,  in  reference  to  all 
these  points  the  landlords  may,  if  they  like,  have 
the  whole  case  reopened  ? — There  is  no  doubt 
about  that  possibility,  but  I would  not  like  to 
make  a general  answer  to  that,  because  it  is  a 
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.Mr.  Clancy — continued. 

really  a serious  question  of  law  as  to  how  far  these 
various  points  of  law  will  be  reopened  on  the 
rehearing. 

1903.  Now,  as  to  sub-letting.  The  law  was 
altered  by  the  4th  section,  I think,  of  the  Act  of 
1887,  with  regard  to  sub-letting,  was  it  not  ? — 
Yes. 

1904.  And  after  that  Act,  a person  was  not 
excluded  who  had  sub-let  for  the  purpose  of 
labourers’  cottages  ? — That  is  so. 

1905.  But  that  law  does  not  apply  to  anything 
that  happens  after  the  Act  of  1887  ?— No,  or 
after  the  Act  of  1881. 

1906-  Was  it  1881  or  1887,  which? — It  was 
after  the  Act  of  1887,  but,  of  course,  no  letting 
could  be  made  after  the  Act  of  1881  without  the 
consent  of  the  landlord. 

1907.  Therefore  in  regard  to  the  future  that 
exception  still  prevails,  does  it  not  ? — Y es  ; but 
with  regard  to  future  sub-lettings  the  law  as 
affected  by  the  4th  section  of  the  Act  of  1887 
does  not  apply. 

1908.  Therefore,  if  at  the  present  moment  a 
tenant  lets  a piece  of  his  farm  for  the  purpose 
of  a labourer’s  cottage,  and  he  requires  that 
labourer  for  his  work  he  will  be  excluded  from 
all  Land  Acts  ? — That  is  if  the  letting  was  made 
after  the  passing  of  the  Act  of  1887. 

1909.  I say,  now,  henceforth? — Yes,  unless 
the  consent  of  the  landlord  is  obtained. 

1910.  But  must  not  that  consent  be  expressed  ? 
— It  must. 

1911.  Mere  acquiescence  would  not  do?— 
No. 

1912.  Am  I right  in  saying  that  if  a tenant 
takes  a holding  subject  to  tenancies  he  is  excluded 
from  the  Land  Acts  ? — Yes. 

1913.  And  therefore  if  a man  finds  on  a 
holding  which  he  has  taken,  which  he  may  take 
now,  for  instance,  two  or  three  sub-tenants  in 
the  shape  of  labourers  whom  he  requires  for  the 
cultivation  ofhis  holding,  he  could  never  apply 
to  have  a fair  rent  fixed  ? — That,  of  course, 
depends  upon  when  he  took  the  holding,  and  the 
circumstances.  If  he  took  the  holding  before  the 
passing  of  the  Land  Acts,  a portion  of  which 
was  sub-let  to  labourers,  as  you  say  ; in  that 
case,  of  course,  the  principle  in  Flannery  v. 
Nolan  would  apply. 

1914.  But  with  regard  to  the  future? — Well, 
of  course,  you  can  hardly  have  such  a case  in 
future  ; it  would  be  a future  tenancy  if  he  takes 
it  in  such  a way. 

1915.  I am  talking  of  the  tenant  who  has  been 
in  since  the  Act  of  1881  was  passed,  and  who 
now  sublets  a part  of  his  holding  to  a labourer 
and  builds  a house  upon  that  part  for  a labourer 
whom  he  wants  for  the  cultivation  of  his  farm. 
He  is  prevented  practically  from  doing  that  by. 
the  threat  of  being  excluded  from  the  Land  Act, 
is  he  not? — Yes,  because  he  cannot,  without  the 
consent  of  the  landlord  in  writing,  make  a sub- 
letting since  the  passing  of  the  Act  of  1887. 

1916.  With  regard  to  appeals,  or  questions  to 
be  decided  either  at  the  original  hearing  or  on 
appeal,  jou  said,  I tliink,  in  reply  to  Mr.  Healy, 
that  you  approve  of  the  principle  of  the  landlord 
giving  notice  of  the  point  he  would  rely  upon  ? — 
What  I said  was,  that  I saw  certain  difficulties  in 


Mr.  Clancy — continued. 

the  way  of  that  procedure,  but  I did  not  see  that 
they  were  insuperable. 

1917.  Is  it  not  a fact  that  at  present,  in  the 
case  of  civil  bill  appeals,  no  appellant,  whether  to 
the  Lord  Chancellor  or  to  the  J udge  of  Assize,  is 
allowed  to  rely  upon  any  point  except  those  stated 
in  the  notice  of  appeal  ? — Yes. 

1918.  Would  not  that  be  a very  salutary  rule 
to  apply  to  the  Land  Couris?  — It  is  quite  pos- 
sible to  apply  that  rule,  and  it  may  prove  a very 
useful  one. 

1919.  No  injustice,  in  your  opinion,  would 
result? — Well,  at  present  I cannot  see  in  the 
majority  of  cases  that  it  would ; there  may  be 
cases  in  which  injustice  would  result. 

1920.  Under  the  5th  sub-section  of  the  58th 
section  of  the  Act  of  1881  : “ Any  holding  which 
the  tenant  holds  by  reason  of  his  being  a hired 
labourer  or  hired  servant  ” is  excluded  from  the 
Act  ?— Yes. 

1921.  But  I believe  the  mere  payment  of  rent 
by  labour  does  not  exclude  the  tenant  from  the 
benefit  of  the  Act? — No. 

1922.  Nevertheless,  has  your  attention  been 
drawn  to  the  case  of  Hansher  v.  Chichester, 
“ where  a tenant  took  lands  at  11/.  a year  under 
a written  agreement,  by  which  he  was  to  provide 
the  labour  of  one  adult  male  for  at  least  45  days 
in  each  quarter  at  Is.  a day,  it  was  held  by  the 
Court  of  Appeal,  reversing  the  decision  of  the 
Land  Commission,  that  he  occupied  the  holding 
as  a hired  labourer,  and  was,  therefore,  excluded 
from  the  Act  ” ; perhaps  you  decided  that  case 
yourself  ? — No  ; that  was  decided  in  the  very 
early  days  of  the  Land  Commission,  the  first 
year. 

1923.  Was  the  appeal  decided  in  the  early 
days? — Yes,  it  was. 

1924.  That  is  the  law  still? — Yes;  I do  not 
know  of  any  change  in  the  law. 

Mr.  W.  Kenny. 

1925.  I think  you  said  that  the  originating 
notice,  which  is  served  on  behalf  of  the1  tenant 
for  the  purpose  of  getting  a fair  rent  fixed,  con- 
tained a schedule  of  the  improvements  he  had 
made? — Yes. 

1926.  That  is  the  invariable  rule,  is  it? — 
Except  where  the  valuation  is  under  10/. 

1927.  Now,  in  your  experience  do  you  find 
that  the  tenant  proves  the  improvements  which 
he  alleges  in  his  originating  notice,  or  do  you 
find  that  there  is  occasionally  very  gross  exaggera- 
tion in  the  statement  of  the  improvements  ? — In 
my  experience  I find  that  the  endorsement  on 
the  originating  notice  in  very  many  cases  is  ex- 
tremely untrustworthy ; in  many  cases  the  tenant 
does  not  prove  at  all  so  many;  in  others,  he 
proves  a great  deal  more.  In  fact,  as  I think  1 
stated  yesterday,  I find  the  usual  course  is  this  : 
that  when  the  tenant  comes  in  to  have  his  notice 
prepared  he  has  not  measured  his  improvements, 
and  he  has  not  estimated  those  that  he  can  prove  : 
to  a certain  extent  he  makes  a guess  at  what  he 
thinks  he  may  prove,  and  that  guess  is  entered  on 
the  back  of  the  notice. 

1928.  But  do  you  find  that  he  claims  for  a 
class  of  improvements  which  he  is  not  able  to 
substantiate  at  all ; does  that  arise  in  many 

cases  ? 
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Mr.  W.  Kenny — continued, 
cases?— The  classes  of  improvements  that  he 
claims  for  usually  are  reclamation,  drains,  fences, 
and  buildings ; of  course  in  the  last  case  only 
where  he  thinks  he  must  prove  them  ; these  are 
the  main  classes  of  improvements  that  are  claimed. 

1929.  But  what  I want  to  know  is  this  : Do 
you  find  claims  in  respect  of  draining,  fencing, 
tillages,  and  manures  made  by  the  originating 
notice,  which  are  not  afterwards  borne  out  in 
evidence  at  all? — Very  frequently. 

1930.  Is  the  proportion  of  cases  in  which 
their  improvements  are  not  allowed  at  all  a 
large  one  ? — In  which  the  improvements  are  not 
allowed  ? 

1931.  In  which  the  improvements  are  not 
allowed — I mean  in  which  you  find  no  improve- 
ment?— Well,  I would  hardly  like  to  say  what 
the  proportion  is,  for  when  we  say  that  we  find 
no  improvements,  of  course  that  means  that  we 
find  no  improvements  that  can  legally  be  allowed, 
as  far  as  I am  concerned.  The  lay  Commis- 
sioners, of  course,  in  their  report  must  state  the 
improvements  that  they  find  to  exist  on  the 
holding,  and  that  are  proved  in  court. 

1932.  I think  you  said  that  fair  rents  had  been 
fixed  in  294,000  cases.  I think  you  said  that  in 
reply  to  Mr.  Leese? — Yes. 

1933.  Would  it  be  possible  to  give  us  the 
number  of  cases  in  which  no  claim  for  improve- 
ments was  made  by  the  tenant? — Well,  it  would 
be  a tremendous  task  ; you  would  have  to  go 
through  the  entire  number  of  the  294,000. 

1 934.  I mean,  is  there  no  record  kept  of  them  ? 
— Not  that  I am  aware  of;  no. 

1935.  Can  you  tell  us  of  your  own  experience, 
is  there  a large  class  of  cases  in  which  the  tenant 
is  unable  to  specify  any  improvements  as  having 
been  made  by  him  ? — In  my  experience,  in  the 
great  majority  of  cases,  some  claim  is  made. 

1936.  And  do  you  go  the  length  of  saying 
that  in  the  great  majority  of  cases,  these  claims 
that  you  call  “ some  claims  ” are  disallowed  ? — 
Oh  no,  I would  not. 

1937.  Can  you  give  us  any  proportion  at  all 
of  the  number  of  cases  in  which  claims  are  dis- 
allowed, and  the  number  in  which  claims  are 
allowed  ? — No,  I could  not ; I could  not  give 
any  idea.  As  the  matter  varies  so  exceedingly, 
it  would  be  but  the  veriest  guess  to  attempt  to 
state  it  with  any  approach  to  accuracy. 

Chairman. 

1938.  You  have  no  impression  on  your  own 
mind?  — Well,  I have  the  impression  that  in  the 
majority  of  cases  the  tenant  makes  some  claim 
for  improvements,  and  in  the  majority  of  those 
cases,  unless  they  are  ruled  out  by  one  of  the 
legal  exceptions,  there  is  something,  either  a few 
drains,  a few  perches  of  fencing,  or  something, 
allowed. 

Mr.  Sexton. 

1939.  When  you  altogether  disallow  the  claim 
of  the  tenant  to  be  exempted  from  rent  in  respect 
of  improvements,  can  you  state  whether  your  im- 
pression is  that  the  disallowance  is  usually  due  to 
a matter  of  fact  in  regard  to  the  proprietorship, 
the  making  of  the  improvements,  or  to  legal 
exclusion  under  the  statutes  or  judgments  ? — I 
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think  that  the  most  common  ground  of  disallow- 
ance is  that  they  were  made  more  than  20  years, 
say,  before  the  claim ; that  is  the  commonest 
ground  of  disallowance. 

Mr.  W.  Kenny. 

1940.  That  is  the  commonest  ground  of  dis- 
allowance ? — Yes. 

1941.  That  would  scarcely  be  a common 
ground  ? — Not  at  all  to  the  same  extent. 

1942.  A tenant  now  making  a claim  will  be 
able  to  claim  for  any  improvements  made  since 
1870  ?— Yes. 

1943.  That  is  to  say,  any  improvements  made 
by  him  within  the  last 24  years? — Quite  so.  Of 
course  since  the  passing  of  the  Act  of  1881  every 
year  is  adding  to  the  number  of  years  that  he  can 
claim  for. 

1944.  Now  one  of  the  exceptions  is  that  in  a 
lease  for  31  years  the  tenant  cannot  claim  for 
improvements,  unless  for  permanent  buildings 
and  reclamation  of  waste  lands  ; is  that  not  so  ? 
—Yes. 

1945.  What  other  improvements  did  the 
tenants  usually  claim  for  except  permanent 
buildings  and  reclamation  of  waste  lands  ? — The 
others  are,  as  a rule,  drainage,  fencing,  and  farm 
roads ; those  practically  comprise  the  classes  of 
improvements ; tillages  and  manures  may  of  course 
be  added. 

1946.  Drainage,  fencing,  and  farm  roads? — 
— Yes. 

1947.  Do  you  find  that  the  amount  of  improve- 
ments that  are  claimed  in  northern  tenancies  is 
very  much  greater  than  those  claimed  in  southern 
and  western  tenancies  ; take  Ulster  and  Munster, 
is  the  claim  for  improvements  very  much  less 
in  the  province  of  Munster  than  it  is  in  the 
province  of  Ulster  ? — It  is  a great  number  of 
years  now  since  I worked  in  the  province  of 
Munster,  and  I would  not  like  to  speak  with 
reference  to  it.  I have  been  almost  invariably 
in  Ulster  for  the  last  four  or  five  years. 

1948.  When  you  were  in  Munster,  did  you  find 
that  there  was  a small  proportion  of  improve- 
ments by  the  tenants  proved  there  in  your 
recollection? — My  recollection  of  Kerry,  where 
I worked  for  some  time,  is  that  there  was  a great 
deal  of  claim  for  mountain  reclamation  and  that 
kind  of  thing,  and  a good  deal  of  claim  for  fencing 
and  draining. 

1949.  In  these  cases,  where  there  had  been  a 
reclamation  of  mountain  land  and  so  on,  did  you 
find  that  the  tenant  had  at  any  time  since  the 
making  of  the  improvements  held  at  a very  low 
rent  ? — In  Munster  you  mean  ? 

1950.  Yes,  in  Munster? — As  I say,  it  is  about 
five  or  six  years  now  since  I fixed  any  rents  there, 
and  I could  hardly  give  you  any  information  as 
to  that. 

1951.  Can  you  from  your  recollection  say 
whether  you  found  as  a general  rule  that  the 
lettings  were  made  at  low  rents,  where  the 
improvements  were  made  by  the  tenants,  although 
they  may  have  been  raised  afterwards  ? — I do 
remember  cases  undoubtedly  in  some  of  the 
mountainous  districts  where  the  rent  was  at  a very 
low  rate  originally,  and  in  fact  cases  similar  to 
those  which  have  been  referred  to  here,  Mr. 

M Villiers 
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Yilliers  Stuart’s  cases,  where  the  original  rent 
had  been  very  low. 

1952.  And  had  been  very  low  for  a number  of 
years  probably  ? — Yes,  the  rise  I would  say  as  a 
rule  took  place  from  1860  on. 

Chairman. 

1953.  On  to  what  ? — On  to  1875. 

Mr.  IV.  Kenny. 

1954.  Now  take  Mr.  Yilliers  Stuart’s  case 
which  has  been  referred  to  as  a test  ; in  the 
case  of  the  reclamation  of  the  mountain  lands 
or  the  waste  lands  there,  were  not  the  improve- 
ments made  about  the  year  1826  ? — I do  not  know 
the  dates  in  that  case. 

1955.  Do  you  remember  whether  there  was  not 
a lease  at  Is.  or  Qd.  an  acre  in  the  year  1826. 
Perhaps  you  do  not  know  the  case? — No,  I 
merely  glanced  at  the  report  in  the  newspaper, 
so  I do  not  know  the  facts  of  that  case. 

1956.  In  these  cases  would  you  consider  that 
the  tenant  had  been  compensated  fur  his  expendi- 
ture by  having  enjoyed  the  holding,  at  a low  rent 
for  a great  number  of  years  with  these  improve- 
ments on  it  which  he  had  made  ? — Well,  of  course 
that  is  a question  which  depends  on  such  an 
enormous  number  of  circumstances  ; you  have 
to  consider  the  original  cost  of  making  the 
reclamation  ; you  have  to  consider  the  length 
of  time  it  took  him  to  make  the  reclama- 
tion ; you  have  to  consider  the  length  of  time 
that  he  enjoyed  the  holding  at  the  original 
low  rent,  keeping  up  the  improvements ; you 
have  to  take  such  a lot  of  circumstances  into 
account  that  I would  hardly  like  to  answer  that 
as  a general  question.  You  must  take  the' parti- 
cular case,  and  think  it  out. 

1957.  I should  like  to  ask  you  something  more 
on  Mr.  Yilliers  Stuart’s  case,  but  you  say  you 
do  not  know  the  facts  ? — I only  saw  the  report 
in  the  newspapers. 

1958.  Suppose  improvements  had  been  made 
from  1826  up  to  1830,  and  that  they  had  been 
fairly  maintained  from  that  up  to  1876,  would 
you  consider  it  fair  to  apply  the  principle  of 
compensation  with  respect  to  the  enjoyment 
during  that  period? — I should  say  that  that 
would  depend  upon  what  the  “ enjoyment  ” was, 
and  the  question  of  whether  the  land  was  imme- 
diately brought  into  a state  that  yielded  a return. 

1959.  I am  supposing  it  to  be  so  in  1830? — 
That  the  result  of  the  reclamation  was  immediately 
to  bring  it  in  ? 

1960.  Yes,  and  that  he  held  the  holding  at  6cZ. 
per  acre  per  year,  from  1830  to  1876  ? — And 
that  the  cost  of  keeping  it  in  that  state  was 
trivial  ? 

1961.  Yes,  trivial  ? — Of  course,  in  such  a case 
he  undoubtedly  had  the  land  for  that  period  at 
that  low  rent,  and  in  accordance  with  the  prin- 
ciples that  had  then  been  adopted,  of  course  that 
would  be  compensation. 

1962.  That  would  be  compensation;  that  is 
within  Adams'  v.  Dunseath? — That  is  within 
Adams  v.  Dunseath  ; quite  so. 

1963.  Do  you  so  far  approve  of  Adams  v. 
Dunseath  as  to  consider  that  equitable  ? — Well, 
of  course,  as  I say,  that  is  more  a question  of 
policy  than  of  law.  It  is  a question  of  law  now, 


because  the  law  lays  down  that  that  is  the  rule 
to  be  adopted,  but  as  to  changing  it,  I prefer  not 
to  give  an  opinion. 

Chairman. 

1964.  Do  you  know  enough  about  the  history 
of  Villiers  Stuart’s  case  to  be  able  to  tell  us 
whether  there  was  a.  legal  Sub-Commissioner 
there  ? — No,  I do  not ; probably  Mr.  Doyle  can 
tell  you  that,  as  he  knows  something  about  the 
case. 

1965.  When  he  comes  we  can  ask  Mr.  Doyle. 

I do  not  see  why  he  should  know  more  than 
you  ? — It  is  in  his  district.- 

Mr.  W.  Kenny. 

1966.  With  reference  to  draining  and  fencing, 
is  it  your  experience  that  these  improvements 
in  that  way  would  be  exhausted  after  a certain 
period? — Oh,  of  course,  all  improvements  will 
eventually  become  exhausted. 

1967.  What  period  of  time  now  do  you  fix,  on 
draining  and  fencing  improvement ; do  you  think 
they  are  exhausted  after  20  years  ? — It  is  im- 
possible to  lay  down  a general  rule  with  regard 
to  draining,  for  example,  as  some  drains  may 
be  exhausted  in  10  years,  and  some  may  hold 
good  for  40  years.  It  largely  depends  upon  the 
nature  of  the  land  in  which  the  drains  are 
made. 

1968.  In  the  majority  of  the  cases  you  have 
investigated,  where  claims  have  been  made  for 
draining  and  for  fencing,  do  you  find  that  the 
drains  and  the  fences  have  been  reasonably  kept 
up  by  the  tenant  ? — Of  course,  where  we  find 
that  they  are  not  reasonably  kept  up  we  do  not 
allow  for  them  ; we  take  that  into  account  in  dis- 
allowing the  amount. 

1969.  That  is,  in  fact,  you  take  an  account  of 
the  deterioration  of  the  holding  ? — Quite  so. 

1970.  Do  you  find,  in  many  cases,  that  there 
has  been  any  contribution  by  the  landlord  to  any 
of  the  improvements  ? — Oh,  yes,  we  frequently 
find  on  some  big  estates  that  there  has  been  a 
custom  to  allow  slates  and  timber  for  example, 
for  building  the  houses,  and  on  some  estates 
there  had  been  a rule  for  allowing,  we  will 
suppose,  Qd.  a perch  for  drains  and  those  kind  of 
allowances. 

1971.  And  where  the  tenant  has  made  improve- 
ments, have  you  had  any  experience  of  there 
being  remissions  in  rent  for  particular  years  for 
the  purpose  of  compensating  him  for  these 
improvements  ? — Yes,  we  have  had  evidence  of 
that. 

1972.  Of  remissions  of  rent  ? — Yes. 

1973.  I do  not  refer  to  permanent  reduction  ? 
— That  is  to  say,  half  a year’s  rent  would  be 
allowed  to  the  tenant. 

1974.  For  his  improvement,  as  a sort  of  satis- 
faction ? — Yes,  of  course,  those  are  all  things  that 
we  take  into  account  in  each  case. 

1975.  Do  you  find,  as  a general  rule,  that  the 
landlord  preserves  a record  of  those  remissions  ? 
— Yes.  Of  course,  when  he  alleges  those  he  is 
generally  able  to  produce  his  books  to  show 
what  has  been  done  with  a particular  half-year’s 
rent. 

1976.  Is  it  your  experience  that  the  books 
generally  do  contain  a record  of  these  particular 

remissions  ? 
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Mr.  W.  Kenny — continued, 
remissions  ? — That  is  so  on  the  big  estates  where 
those  allowances  are  given . On  the  small  estates, 
as  a rule,  we  do  not  get  the  same  evidence  with 
regard  to  remissions. 

1977.  Do  you  mean  to  say  evidence  by  books 
is  placed  before  you?— There  is  no  attempt  to 
prove  allowances  of  that  kind. 

1978.  No  attempt  at  all  to  prove  them  ? — Not 
so  often  on  small  estates  as  on  big  ones. 

1979.  You  said  that  you  allowed  the  rate  of 
interest  upon  the  expenditure  of  the  tenant,  and 
that  that  rate  of  interest  varies  according  to  the 
conditions  in  each  locality,  I think  you  said,  from 
the  circumstances  of  the  case  ? — 1 think  I said 
according  to  the  nature  of  the  improvement. 

1980.  Do  you  take  into  consideration  the 
length  of  time  the  improvement  will  last  ? — 
Yes. 

1981.  When  you  fix  the  rent? — Quite  so. 
That  is  necessarily  so,  for,  of  course,  an  improve- 
ment must  repay  itself  in  a certain  time,  and  we 
have  to  allow  interest  accordingly. 

Mr.  Sexton. 

1982.  That  is  to  say,  you  allow,  not  interest, 
but  a percentage  to  repay  the  principal  ? — Quite 
so. 

Mr.  W.  Kenny. 

1983.  Now  I want  to  understand  the  exact 
system  you  pursue  in  valuing  a farm ; I do  not 
know  that  all  the  members  of  the  Committee 
quite  understand  it ; you  hear  the  case  first  with 
your  two,  say,  Sub-Commissioners  ? — Yes. 

1984.  You  hear  the  originating  notice  and  you 
hear  the  evidence  pro  and  con  in  reference  to  the 
improvements,  and  with  reference  to  the  status  of 
the  tenants  ? — Quite  so. 

1985.  Then  the  two  lay  Commissioners  go  out 
and  value  the  farm  ? — Yes. 

1986.  When  they  go  out  to  value  the  farm,  do 
they  value,  in  the  first  instance,  the  holding  as  its 
stands,  with  the  improvements  upon  it,  improve- 
ments and  all  ? — That  is  so  ; they  value  it  with 
the  improvements  that  add  to  the  letting  value 
of  the  soil.  You  must  make  a distinction  between 
improvements  that  actually  affect  the  character 
of  the  soil,  and  the  improvements  that  do  not 
directly  affect  the  character  of  the  soil. 

1987.  But  with  the  improvements,  that  add  to 
the  letting  value,  they  value  the  holding  as  entire 
in  the  first  instance  ? — Yes,  quite  so. 

1988.  And  having  valued  the  holding,  as  an 
entire  holding,  do  they  then  make  a deduction, 
according  to  the  directions  you  have  given  to 
them,  with  reference  to  the  making  of  improve- 
ments ? — Yes ; . they  add  or  deduct  according  as 
the  improvements  may  be  the  property  of  the 
landlord,  -or  of  the  tenant. 

1989.  Then,  if  they  differ,  they  make  separate 
reports  ? — Quite  so. 

1990.  And,  as  I understand,  you  and  the  two 
lay  Commissioners  consult  together,  if  there  is 
any  difference  between  them  ? — Yes. 

1991.  Do  y oti  decide  as  between  the  two? — 
We,  as  a rule,  try  to  come  to  some  amicable 
understanding  between  us.  If,  of  course,  I have 
a strong  view  that  the  rent  should  approximate 
one  way  more  than  the  other  I give  expression 
to  it. 
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1992.  What  is  your  experience  as  to  the 
general  causes  of  deterioration?  Is  there  deteri- 
oration from  over-cropping? — Of  course  there  are 
various  reasons.  Sometimes  it  does  arise  from 
over-meadowing  on  some  holdings,  and  the  de- 
termination may  arise  from  want  of  looking  after 
and  keeping  up  the  drains  in  proper  condition, 
and  a variety  of  reasons. 

1993.  And  of  course  the  same  applies  to  the 
fences  ? — That  same  applies  to  the  fences. 

1994.  Does  the  same  apply  to  under-manuring  ? 
— That  is,  no  manuring  at  all,  or  practically,  not 
enough  of  manuring  ? 

1995.  Not  adequate  manuring? — Of  course 
there  are  cases  in  which,  if  you  have  meadow 
lands,  you  must  manure  them  in  order  to  keep 
them  in  proper  condition. 

1996.  Then,  as  I understand,  you  estimate 
the  amount  of  deterioration  in  money’s  worth, 
and  do  you  add  it  to  the  rent  ?— We  add  it  to 
the  rent,  of  course,  in  that  case  ; that  is  to  say, 
we  value  the  land  on  what  its  natural  state 
should  be. 

1997.  That  is,  the  state  in  which  it  ought  to 
be  ? — The  state  in  which  it  ought  to  be.  If  there 
is  clear  evidence  that  the  land  has  been  deterior- 
ated, in  that  case  we  do  not  give  the  party  the 
advantage  of  his  deterioration. 

1998.  But  you  do  not  value  the  land,  as  I 
understand,  in  its  deteriorated  state  ?—  No. 

1999.  But  in  the  state  in  which  it  ought  to  be? 
— Quite  so. 

2000.  Having  regard  to  the  character  of  the 
land  itself  ?— Ygs. 

2001.  Then  you  add  to  the  rent  in  money’s 
worth  the  amount  of  the  deterioration,  and  you 
arrive  at  a conclusion  as  to  the  rent  of  the 
tenant  ? — In  valuing  the  land  as  it  ought  to  be, 
which  is  the  same  way  as  if  the  tenant  had  im- 
proved his  holding  to  such  an  extent,  that  it  was 
of  greater  value  than  it  would  be  in  its  natural 
state,  you  give  him  the  credit  or  otherwise. 

2002.  With  reference  to  the  5th  section  and 
the  presumption,  the  prima  facie  presumption  is 
in  favour  of  the  tenant,  is  it  not  ?— Yes. 

2003.  1 think  you  said  there  was  no  such  pre- 
sumption in  connection  with  the  Ulster  custom? 
— The  presumption  there  is,  in  all  cases,  in 
favour  of  the  tenant. 

2004.  Absolutely  in  favour  of  the  tenant  ? — 
Absolutely  in  favour  of  the  tenant. 

2005.  Then,  as  regards  the  presumption,  in 
the  excepted  cases  under  the  Act  there  is  no 
presumption  one  way  'or  the  other  ?— Where  the 
legal  presumption  in  the  fifth  section  fails,  where 
it  is  excluded,  there  is  no  presumption,  and, 
of  course,  when  there  is  no  presumption,  it. 
is  in  favour  of  the  landlord,  because  the  tenant 
has  to  establish  his  claim  to  get  the  allowance  on. 
his  improvements.  If  he  does  not  prove  the  im- 
provements, they  are  valued  with  the  holding,  and 
consequently  the  landlord  gets  the  benefit. 

2006.  Why  do  you  say  it  is  in  favour  of  the 
landlord  ; is  it  not  a simple  question  of  evidence 
as  to  who  made  the  improvements  ? — Of  course, 
if  there  is  evidence,  then  the  question  of  pre- 
sumption does  not  arise. 

2007.  Where  there  is  no  presumption  at  all, 
is  it  not  a question  then  as  to  who  made  the  im- 

M 2 provements. 
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Mr.  W.  Kenny — continued, 
provements,  whether  made  by  the  tenant  or 
whether  made  by  the  landlord  ? — To  take  a 
specific  case,  if  the  question  is  one  as  to  who  is 
the  owner  of  a particular  house  or  improvement, 
the  presumption  is  in  favour  of  the  tenant.  The 
landlord,  we  will  suppose,  says  : “ This  improve- 
ment was  made  before  1850,”  or  “ it  was  made 
under  a lease,”  or  “ 1 bring  it  within  one  of  the 
exceptions  to  the  presumption.”  Then  if  this  is 
done  the  presumption  ceases,  and  it  lies  upon 
the  tenant  to  prove  it ; and  if  he  fails  to  prove 
it,  it  goes  to  the  landlord. 

2008.  I want  to  see  exactly  what  is  your  expe- 
rience and  practice  with  regard  to  that.  In  cases 
of  that  sort,  coming  within  the  exception,  you 
say  to  the  tenant,  “ Now  you  must  prove  that 
the  improvement  is  yours”  ? — Quite  so. 

2009.  Is  that  the  invariable  rule  on  all  the 
Sub-Commissions  ? — That  is  undoubtedly  the 
rule  of  law.  That  is  the  ride  without  question. 

2010.  You  take  evidence,  of  course,  on  both 
sides,  then  ? — Yes. 

2011.  From  both  tenant  and  landlord? — Yes. 
If  the  tenant  gives  evidence  to  prove  that  it  is 
his  improvement,  and  that  evidence  is  not  dis- 
placed by  the  landlord’s  evidence,  it  goes  to  the 
tenant. 

2012.  1 want  to  see  what  the  onus  exactly  is. 
Do  you  decide  against  the  tenant  if  he  does  not 
produce  evidence,  in  the  first  instance  ; I mean, 
in  the  excepted  cases? — In  the  excepted  cases 
the  onus  is  on  the  tenant  of  proving  his  improve- 
ment ; and  if  he  fails  to  give  direct  evidence  that 
he  has  made  or  owns  the  improvement,  then  the 
improvement  is  credited  to  the  holding  as  the 
property  of  the  landlord  ; that  is  to  say,  rent  is 
placed  upon  it. 

Chairman. 

2013.  Is  the  fact  that  the  landlord  does 
not  show  from  his  books  that  he  made  this 
or  that  improvement  supposed  to  set  up  any 
presumption  against  him.  I mean  this  : I lake 
it  as  a rule  of  course,  the  landlord  records,  more 
or  less  perfectly,  his  improvements,  in  account- 
books,  does  he  not  ? — Yes. 

2014.  Supposing  that  he  has  no  book  to  pro- 
duce to  verify  his  claim  to  improvement,  does 
that  set  up  against  him  any  presumption  in 
favour  of  the  tenant  in  your  view  ? — If  the  land- 
land  claims  an  improvement,  and  says  he  has  con- 
tributed to  it,  or  has  made  it,  in  that  case,  he 
offers  invariably  some  evidence  of  the  fact  either 
by  the  production  of  documents  or  by  the  pro- 
duction of  witnesses  who  can  prove  it. 

2015.  My  question  is  this  (we  will  take  the 
case  of  a tenant)  : the  tenant  does  not  bring 
what  you  regard  as  satisfactory  evidence  that 
he  or  his  father  has  made  the  improvement  ? — 
Yes. 

2016.  Do  you  count,  as  supporting  that,  as  a 
presumption  in  favour  of  the  landlord,  the  fact 
that  the  landlord  cannot  bring  any  verifying 
proof  that  he  made  the  improvement  ? — No  ; in 
that  case  the  fact  that  a tenant  has  failed  to 
prove  it,  the  onus  being  on  him,  is  sufficient  to 
give  it  to  the  landlord  without  any  absolute 
affirmative  evidence. 


Chairman — continued. 

2017.  You  do  not  regard  it  as  establishing  any 
presumption  against  the  landlord  that  he  does  not 
verify  ? — Oh,  no  ; for  it  is  not  necessary  that 
the  landlord  should  have  made  the  improvement 
at  all ; it  becomes  his  if  the  tenant  cannot  prove 
it. 

Mr.  W.  Kenny. 

2018.  What  is  your  experience  with  reference 
to  the  production  of  the  landlord’s  books  con- 
taining records  of  improvements.  Do  you  find 
that  the  landlord  invariably  does  keep  records  of 
improvements  made  by  him  ? — Of  course  I speak 
of  the  big  estates,  the  large  estates.  My  experi- 
ence is  that  they  carefully  keep  books  in  which 
the  agents  and  officials  of  the  office  enter  the 
fact  that  they  have  allowed  so  much  for  improve- 
ments, or  that  they  have  expended  so  much  in 
making  improvements. 

2019.  Could  you  give  us  the  names  of  a few 
of  those  large  estates  where  records  are  kept  ? — 
W ell,  I have  known  evidence  of  that  kind  to  be 
given  on  the  Shirley  Estate  in  Monaghan,  on 
the  Rossmore  Estate,  I think,  in  Monaghan,  and 
a variety  of  those  large  estates  where  books  are 
kept. 

2020.  When  you  come  to  deal  with  the  smaller 
estates,  do  you  find  that  there  is  a difficulty  of 
production  of  any  records  by  the  landlord  of 
improvements  made  by  him  ? — In  some  cases  vou 
do  find  those  books,  but  not  often. 

2021.  Not  often  ?— Not  often. 

2022.  So  that  in  the  case  of  the  smaller 
estates  the  landlord  would  be  at  quite  as  great  a 
disadvantage  as  the  tenant  with  reference  to  the 
keepiug  of  records  of  improvements  ? — On  those 
estates  on  which  books  are  not  kept,  of  course, 
he  would  be  in  the  same  position. 

2023.  I think  you  said  that  occurred  in  a great 
number  of  cases  ? — On  the  smaller  estates ; and, 
as  in  many  other  cases,  I cannot  make  any 
estimate  of  the  number  of  estates  on  which  books 
are  not  properly  kept. 

2024.  In  the  case  of  these  smaller  estates,  do 
you  regard  it  as  an  unfair  or  an  unreasonable 
thing  to  have  no  presumption  as  between  land- 
lord and  tenant  at  all,  but  to  allow  each  party  to 
give  his  evidence  as  to  who  made  the  improve- 
ments? —To  have  no  presumption  ? 

2025.  To  have  no  presumption,  one  way  or 
the  other  ? — It  may  cut  unfairly  in  one  case,  or 
it  may  cut  unfairly  in  another  case ; that  depends 
upon  the  particular  case.  It  is  difficult  to  make 
any  general  statement. 

2026.  If  neither  party  has  got  any  books,  why 
should  there  be  any  presumption  *in  favour  of 
one  instead  of  the  other? — Except  as  a matter  of 
policy,  there  is  no  reason. 

2027.  You  said  that  now  the  tenant  is  a part 
owner? — Yes. 

2028.  When  you  said  that,  of  course  you  had 

in  mind  the  Acts  of  1870,  1881,  and  1887  ? 

Certainly. 

2029.  So  that  it  is  the  Legislature  who  has 
made  him  a part  owner  ? — Yes,  to  this  extent, 
to  take  the  Ulster  custom  cases. 

2030.  I am 
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Mr.  W.  Kenny — continued. 

2030.  I am  not  touching  on  the  Ulster  custom 
cases? — The  Legislature  has  put  the  tenants  of 
the  West  of  Ireland  largely  into  the  position  of 
the  Ulster  custom  tenant. 

2031.  The  Act  of  1870  gave  the  tenant  for 
the  first  time  compensation  for  disturbance,  and 
also  for  his  improvements,  did  it  not  ?-  Yes. 

2032.  In  the  third  section  of  the  Act  of 
1870,  there  was  a particular  scale,  was  there  not, 
in  respect  of  which  the  tenant  was  to  prove 
where  he  was  disturbed  in  his  holding  by  his 
landlord  ? — Y es. 

2033.  “ In  the  case  of  holdings  valued  under 
the  Acts  relating  to  the  valuation  of  rateable 
property  in  Ireland  at  an  annual  value  of  (1)  10/. 
and  under,  a sum  which  shall  in  no  case  exceed 
seven  years’  rent,  (2)  above  10/.  and  not  ex- 
ceeding 30/.,  a sum  which  shall  in  no  case  exceed 
five  years’  rent,”  and  so  on.  That  was  altered, 
was  it  not,  by  the  sixth  section  of  the  Act  of 
1881  ?— It  was. 

2034.  And  a greater  amount  of  compensation 
was  given  by  that  section  than  by  the  Act  of 
1870  ? — That  is  so. 

2035.  Now,  under  the  Act  of  1870,  the  amount 
of  compensation  was  not,  in  any  case,  to  exceed 
the  sum  of  250/.  ? — Yes,  that  is  so. 

2036.  That  is  under  the  third  section  where 
the  tenant  was  disturbed  ? — Yes. 

2037.  Has  that  vanished  out  of  the  Act  of 
1881  ? — It  has. 

2038.  So  apparently  there  is  no  limit,  unless 
it  be  the  limit  provided  by  the  last  part  of  the 
scale,  when  the  rent  is  above  500/.,  a sum  not 
exceeding  one  year’s  rent? — Quite  so. 

2039.  So  the  500/.  will  be  the  limit  there  now  ? 
— Yes. 

2040.  The  Act  of  1881,  in  fact,  made  him 
practically  the  owner  of  his  holding  ? — Yes. 

2041.  And  he  did  not  rest  any  longer  upon 
compensation  for  disturbance  ?— No. 

2042.  Do  you  regard  the  effect  of  those  two 
Acts  ; the  Act  of  1870  and  the  Act  of  1881,  as 
a transfer  to  a certain  extent  of  the  landlords’ 
property  to  the  tenant  ? — Well,  I do  not  know 
that  I could  well  answer  that  question.  I could 
say  what  the  law  has  done,  but  as  for  its  being  a 
transfer  of  property,  it  depends. 

2043.  I will  put  it  in  this  way  : you  gave  us 
some  evidence  as  to  fixing  the  specified  value  of 
a holding  ? — Yes. 

2044.  Supposing  a tenant  had  got  the  speci- 
fied value  of  the  holding  without  the  benefit  of 
the  Acts  of  1870  and  1881,  I fancy  you  would 
have  fixed  the  value  of  the  holding  at  very  little 
indeed  ? — But  for  these  Acts. 

2045.  Yes  ; but  for  these  Acts  ? — Of  course  a 
tenant  would  have  had  no  security. 

2046.  Supposing  he  held  at  a rent  of  50/.  a 
year,  would  you  have  given  him  more  than  a 
year’s  purchase  for  it  ? — Well,  it  was  not  worth 
more  than  a year’s  purchase. 

2047.  Now,  with  reference  to  pasture  hold- 
ings : in  order  that  a tenant  of  a pasture  holding 
may  come  in  under  the  Act  he  must  reside  upon 
the  holding,  or  it  must  be  used  in  connection 
with  his  residential  farms  ? — Quite  so. 

2048.  And  he  must  be  under  a 50/.  valuation  ? 
-Yes. 

0.122. 


Mr.  W.  Kenny— continued. 

2049.  Do  you  think  that  these  are  fair  limita- 
tions to  place  upon  the  right  of  the  holder  of  a 
pasture  holding  to  come  in? — I would  almost 
prefer  not  to  say,  in  a case  like  that,  what  is  fair 
and  what  is  not  fair.  You  may  allege  any  limit ; 
it  may  be  unfair  to  exclude  a man  over  50/.,  and 
include  a man  under  50/. ; but  as  for  the  limit  it 
is  more,  I would  say,  a matter  of  policy.  I 
would  hardly  like  to  say  what  is  .fair. 

2050.  That  is  to  say,  you  do  not  like  to  draw 
a hard-and-fast  rule  ? — No;  I would  not  like  to 
say  that  in  a 60/.  rent  it  would  be  fair,  and  that 
it  would  be  unfair  in  a 40/.  case.  I would  prefer 
not  to  say  what  is  fair  in  one  is  unfair  in  another. 

2051.  Do  you  regard  the  limitation  of  resi- 
dence as  a fair  limitation  to  impose  ? — I do  ; I 
think  the  question  of  residence  is  a matter  of 
very  considerable  importance. 

2052.  And  I suppose  you  would  not  be  in- 
clined to  extend  the  benefits  of  the  Act  to  those 
large  salesmen  and  graziers  who  make  claims  and 
do  not  reside  on  the  holdings  ? — I would  say  the 
intention  of  Parliament  was  to  exclude  those 
large  graziers ; there  are  plenty  of  them  in 
Dublin,  who  go  down  and  take  ten  or  a dozen 
grazing  farms  in  Meath. 

2053.  You  were  appointed  shortly  after  the 
two  bad  years,  were  you  not  ?— I was  appointed 
in  1887. 

2054.  I do  not  know  whether  you  have  found 
in  the  course  of  your  experience,  that  d urine 
those  bad  years  the  landlords  had  given  abate- 
ments ; I mean  voluntary  abatements  ? — (Yell, 
as  a rule,  evidence  with  regard  to  abatements  was 
always  excluded  from  our  consideration.  The 
landlords  objected  themselves  ; they  said  it  would 
be  unfair  to  take  into  account  the  fact  that  they 
had  given  voluntary  abatements,  and  we,  as  a 
rule,  excluded  that  evidence. 

2055.  You  excluded  the  evidence  ?— Yes,  as  to 
temporary  abatements. 

2056.  I believe  Griffiths’  valuation  was  fixed 
under  the  Act  of  1852,  was  it  not?— That  was 
one  of  the  Acts. 

2057.  The  last  Act,  I think,  1852? — Yes, 
some  of  the  work  of  Griffiths’  valuation  was  car- 
ried out  under  the  Act  of  1846  in  Cork  and  the 
South  of  Ireland. 

2058.  When  the  present  valuation  was  made, 
do  you  know  whether  or  not  prices  were  very 

much  higher  or  lower  than  they  are  now  ? 

There  is  a scale  of  prices  laid  down  in  the  Act 
of  1852,  in  fact  in  all  the  Valuation  Acts  there 
was  a scale  of  prices  laid  down. 

2059.  I know  you  have  written  a paper  upon 
the  subject : but  without  looking  at  the  paper, 
do  you  know  whether  or  not  prices  were  very 
much  lower  then  than  they  are  at  the  present 
time  ? — I would  be  inclined  to  say  from  experi- 
ence of  the  Valuation  Acts  that  a scale  of  prices 
is  almost  useless ; it  is  impossible  to  fix  a rent  on 
a scale  of  prices. 

2060.  You  cannot  answer  my  question  as  to 
how  much  they  were  lower  in  1852  and  1853 
than  they  are  at  the  present  time  ? — The  prices 
given  in  Griffiths’  Schedule,  in  the  majority  of 
cases,  were  lower  than  the  prices  that  are  re- 
turned now. 

M 3 2061.  I do 
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2061.  I do  not  know  whether  you  know ; did  with  reference  to  the  full  agricultural  rent? 


Sir  Bichard  Griffiths  at  any  time  state  the  price 
fixed  in  1852.  I think  he  said  25  per  cent,  lower 
than  the  letting  value  ? — I have  often  seen  that 
stated,  I think  it  was  with  reference  to  the  town 
land  valuation  that  was  carried  out  under  the 
Act  of  1836.  That  was  a town  land  valuation. 
The  tenement  valuation  did  not  commence  until 
1846,  but  there  had  been  a previous  valuation, 
a town  land  valuation,  which  was  begun  under 
tlie  Act  of  1 826,  and  continued  under  the  Act 
of  1836,  and  with  reference  to  that  valuation  he 
did  state  that  the  valuation  was  25  per  cent, 
lower. 

2062.  Twenty -five  per  cent,  below  the  true 
letting  value.  Was  this  valuation  made  for 
taxation  purposes  ?— Yes,  the  town  land  valuation 
was  made  for  the  purpose  of  the  County  Cess,  or 
Grand  Jury  Cess.  The  tenement  valuation  was 
commenced  for  the  purposes  of  the  Poor  Rate. 

2063.  So  that  in  making  the  valuation  both 
the  landlord  and  the  tenant  were  interested  in 
having  it  made  as  low  as  possible,  I suppose,  at  the 
time?— Oh,  yes;  there  were  specific  ways  in 
which  they  had  a right  of  appeal.  The  valuation 
was  carried  on  by  local  applotters. 

2064.  Short  leases  are  made  by  the  land 
judges  from  time  to  time,  are  they  not? — Yes. 

2065.  What  is  the  object  in  giving  a short 
term  in  those  leases  ? Is  it  not  in  order  that 
vacant  possession  may  be  given  to  the  purchaser  ? 

• — Y es . 

2066.  Now  I wish  to  ask  you  a few  questions 
with  reference  to  the  Redemption  of  Rent  Act. 
One  class  of  fee  farm  grants  has  been  ruled  out 
altogether  by  the  decisions  under  the  Redemp- 
tion of  Rent  Act,  has  it  not  ? — Yes. 

2067.  These,  I believe,  were  fee  farm  grants 
where  the  relationship  of  landlord  and  tenant  was 
not  created  at  all  ? — Yes,  quite  so. 

2068.  The  class  of  fee  farm  grant  that  is  still 
within  the  Act  of  1891  are  fee  farm  grants  that 
have  been  made  in  pursuance  of  the  Renewable 
‘Leaseholds  Conversion  Act? — Yes;  but  there 
are  also  grants  that  have  been  included  which 
were-made  under  two  other  classes  of  Acts,  such 
as  the  College  Leases,  made  in  accordance  with 
the  Trinity  College  Act  of  1852,  and  the  leases 
made  in  accordance  with  the  Church  Temporali- 
ties Act  of  1832. 

2069.  Do  these  bear  a large  proportion  to  the 
others  ? — There  are  a very  large  number  of 
these  in  the  County  of  Armagh. 

2070.  In  these  cases  the  relationship  of  land- 
lord and  tenant  of  course  does  exist? — It  does 
exist  : at  least,  it  has  been  held  to  exist  so  far. 

2071.  Now,  in  order  to  come  within  the  first 
section  of  the  Act,  in  order  that  a tenant  may 
have  the  right  of  redeeming  his  rent,  the  Com- 
missioners must  be  satisfied  that  he  holds  at  a 
rent  which  is  a full  agricultural  rent  ? — Yes. 

2072.  Has  not  that  been  held  to  be  a full 
agricultural  rent  for  the  holding  as  it  stands, 
with  the  improvements  upon  it,  no  matter  by 
whom  made  ? — I believe  that  has  been  decided 
by  the  Land  Commission. 

2073.  I believe  that  has  been  decided  ? — Yes. 

2074.  So  that,  in  order  to  come  within  the 
section,  the  tenant  has  first  to  establish  his  case 


2075.  If  he  is  paying  anything  under  that  he 
has  no  right  to  apply  to  redeem  the  rent? — Yes, 
that  is  so. 

2076.  Then  a little  further  on  in  the  section 
you  observe  that  the  Land  Commission,  regard 
being  had  to  the  adequacy  of  the  security,  are  to 
allow  the  rent  to  be  redeemed  as  if  it  were  a 
head  rent  redeemed  under  the  Act  of  1887  ? — 
Yes. 

2077.  I believe  these  words,  “ regard  being  had 
to  the  adequacy  of  the  security,”  have  received 
judicial  interpretation,  have  they  not? — Yes. 

2078.  It  means  the  security,  as  between  land- 
lord and  tenant,  for  the  rent,  does  it  not  ? — Quite 

2079.  It  does  not  mean  the  security  to  the 
Land  Commission  for  an  advance.  I think  that 
has  been  absolutely  settled? — I believe  it  has 
been  decided  upon  the  purchase  side. 

2080.  So  that  under  the  Act  the  landlord.,  if 
he  consents,  can  have  the  rent  which  he  receives 
redeemed  as  if  it  were  a head  rent  under  Section 
16  of  the  Act  of  1887  ; or  if  he  does  not  consent, 
then  the  tenant  has  a right  to  go  off  and  get  a 
fair  rent  fixed  ? — That  is  so. 

2081.  1 think  Mr.  Fitzgerald  told  us  that  the 
landlord  in  the  greater  number  of  cases,  consented 
to  the  fair  rent  being  fixed  on  account  of  the 
costs  of  showing  title? — Just  so,  that  was  his 
evidence. 

2082.  Supposing  a landlord  is  in  receipt  of  a 
rent  under  a fee  farm  grant  of,  say  a hundred  a 
year,  can  you  tell  us  anything  about  the  practice 
of  the  Commissioners  with  reference  to  the  value 
on  which  they  estimate  that  ? — Do  you  mean  in 
a fair  rent  application  ? 

2083.  No,  a purchase? — No;  I have  no  ex- 
perience of  the  purchase  side. 

2084.  You  do  not  know  ? — I know  nothing 
about  the  practice  in  purchase  cases. 

Mr.  T.  W.  Russell. 

2085.  Can  you  give  any  information  about  the 
purchase  side? — No,  except  so  far  as  it  appears 
that  the  two  cases  of  O’Hea  v.  Morrison  (which 
deals  with  the  purchase  side)  and  Mollan  v. 
Ivieran  (which  deals  with  the  fair  rent)  both 
decide  practically  the  same  point,  that  the  im- 
provements must  be  valued  not  as  the  property 
of  the  landlord. 

Mr.  W.  Kenny. 

2086.  Now  I will  take  the  case  of  fair  rent : 
suppose  a tenant  is  paying  an  agricultural  rent 
of  a hundred  a year,  and  that  he  has  made  im- 
provements to  the  extent  of  a thousand  pounds  ; 
in  fixing  the  fair  rent  in  the  case,  you  decided 
that  you  would  have  deducted  the  value  of  the 
improvement,  the  interest  upon  it? — Yes ; quite  so. 

2087.  But  you  might  have  allowed  upon  the 
expenditure  of  the  thousand  pounds,  say  5 per 
cent,  and  taken  507.  off  the  rent  ? — That,  of 
course,  altogether  depends  upon  the  actual  result 
of  the  making  of  the  impi-ovements  with  the 
thousand  pounds. 

2088.  Oh,  yes  ; of  course  it  does  ; . but  I am 
assuming  it  to  be  probable  that  you  would  have 
taken,  1 will  say,  407.  off  the  rent  in  respect  of 

those 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


SELECT  COMMITTEE  ON  LAND  ACTS  (IRELAND). 


95 


;9  May  1894.]  Mr.  Bailey.  [ Continued, 


Mr.  W.  Kenny — continued, 
those  improvements?— That  is  if  the  holding  had 
been  benefited  to  that  amount. 

2089.  If  the  holding  had  been  benefited  to  that 
extent  ? — Yes. 

2090.  That  would  leave  the  tenant’s  rent  at  60Z. 
a year  ? — Y es. 

2091.  Supposing  he  went  in  and  redeemed 
under  the  first  portion  of  the  section,  would  he 
not  have  got  20  to  33  years’  purchase  of  his 
hundred  a year  ? — Whatever  the  Land  Com- 
mission would  allow  him. 

2092.  Do  not  you  know  from  your  own  ex- 
perience that  that  is  the  amount  allowed,  by  the 
Land  Commission  where  a head  rent  is  re- 
deemed ? — I believe  so ; I really  do  not  know 
anything  about  the  purchase  side  of  it. 

2093.  If  he  got  20  years’  purchase  he  would 
get  2,000/.  where  he  would  redeem  under  the  first 
part  of  the  Act,  whereas  if  your  decision  was 
right  the  allowing  for  the  improvements  would 
cut  him  down  to  a mere  rent  charger  of  60/.  a 
year.  Is  not  that  so  ? — Yes. 

2094.  Would  not  that  be  applying  a wholly 
different  principle,  when  you  come  to  fix  a fair 
rent,  from  the  principle  that  would  be  applied  in 
redeeming  the  rent  itself  ?— Undoubtedly  ; but, 
of  course,  we  take  that  on  the  different,  wording 
of  the  statute. 

2095.  But  still  if  the  landlord  allows  the  tenant 
to  fix  a fair  rent  instead  of  consenting  to  have  it 
redeemed — the  first  option  given  to  him  by  the 
section — a different  principle  would  have  to  be 
applied  if  you  were  right  in  your  decision  ? — 
Quite  so. 

Mr.  Clancy. 

2096.  But  the  principle  in  each  case  is  against 
the  tenant,  is  it  not  ? — Yes. 

Mr.  W.  Kenny. 

2097.  In  these  cases  of  a grant  of  fee  farm,  is 
not  the  grantee  owner  in  fee  subject  to  a rent  ? — 
Yes. 

2098.  So  that  you  have,  in  fact,  two  estates  in 
fee ; you  have  the  landlord  and  the  tenant  both 
owners  in  fee  ? — Quite  so. 

2099.  And  in  fixing  the  redemption  value,  is 
not  the  landlord  supposed  to  get  under  the 
section,  as  a security  for  his  rent,  the  improve- 
ments that  have  been  made  from  time  to  time 
under  the  holding,  is  not  that  part  of  the  security 
that  exists  for  the  rent  which  he  has  enjoyed  ?— 
That  is  in  the  case  of  purchase  ? 

2100.  Yes  ? — Quite  so.  , 

2101.  You  referred  to  one  or  two  cases  ; with 
reference  to  that  case  of  Conroy  v.  Drogheda 
that  you  referred  to  ; I think  you  said  that  the 
judgments  in  that  case  reversed  a previous  judg- 
ment of  M'Donnell  v.  Blake  ? — To  the  extent 
that  in  M‘Donnell  v.  Blake,  the  Chief  Baron  had 
held  that  possession  was  necessary  to  enable  the 
tenancy  to  be  determined. 

2102.  I think  you  are  wrong  in  saying  that 
they  intended  to  reverse  M‘Donnall  v.  Blake, 
because  I have  a copy  of  the  Lord  Chancellor’s 
Judgment,  which  shows  the  contrary? — As  I 
have  said  a couple  of  times  already,  in  that  case 
of  Conroy  v.  Drogheda,  as  it  has  not  yet  been 
reported,  there  is  a good  deal  of  doubt : 1 have 
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not  seen  the  official  report  of  the  judgment  of  the 
Lord  Chancellor,  but  I know  that  the  effect  of  it 
was  to  determine  that  an  alteration  in  a present 
tenancy,  which  under  Hagan  v.  Jackson  would 
not  have  destroyed  it,  in  Conroy  v.  Marquess  of 
Drogheda  was  held  to  destroy  it. 

2103.  The  Lord  Chancellor  says,  “ Neither  in 
M'Donnell  v.  Blake  nor  in  Montgomery  b. 
O’Hara  had  the  Court  to  deal  with  the  implied 
surrender  arising  from  the  tenant  by  the  tenant 
from  the  landlord  of  an  inconsistent  estate.” 
That  is  the  Lord  Chancellor’s  J udgment.  Then 
further  on  he  says,  “ In  my  opinion  the  doctrine 
of  implied  surrender  is  not  destroyed  by  the  Act 
of  1881  in  tenancies  to  which  that  Statute 
applies”? — Yes,  that  is  the  principle. 

2104.  When  they  came  to  deal  with  the  facts 
of  the  case  in  Conroy  v.  Drogheda  did  not  they 
affirm  the  decision  of  the  Court  below? — In 
Conroy’s  case  ? 

2105.  Yes,  in  this  case  ? — No,  I think  not.  . 

2106.  Yes,  the  Lord  Chancellor  says,  “ In  the 
present  case  it  seems  to  me  impossible  to  say  that 
there  was  any  surrender  of  Mrs.  Conroy’s  pre- 
sent tenancy  made  or  intended”? — It  is  Mr. 
Doyle  decided  it  in  the  first  instance,  so  he 
should  know  ; but  he  does  not  know  how  the 
Court  of  Appeal  decided  it. 

2107.  They  affirm  the  decision  of  the  Court 
below.  Now,  in  the  case  of  these  pastoral 
holdings,  W estropp  v.  Elligott,  anti  O’Brien  v. 
White,  I think  Sir  Edward  Sullivan  said,  in 
O’Brien  v.  White,  did  not  he,  that  it  was  plain 
“ that  the  capabilities  of  the  land,  and  the  pur- 
pose for  which  it  is  destined  by  nature,  are  all 
important  if  the  contract  is  silent,  and  are 
sufficient  to  raise  an  implied  contract,  that  is  to 
be  its  user,  if  that  fact  ought  reasonably  to  be 
present  to  the  minds  of  both  parties  to  the  con- 
tract ” ? — Yes. 

2108.  Sp  that  a tenant  can  be  outside  the  Act 
either  by  there  being  a specific  letting  for  the 
purpose  of  pasture,  or  by  the  circumstances  of 
the  case,  raising  the  presumption  that  pasture 
was  intended  in  the  minds  of  both  parties  ? — 
That  is  so. 

2109.  And  in  both  these  case  the  circum- 
stances and  the  conditions  of  the  holdings  were 
such  as  to  raise  the  implied  presumption  ? — That 
is  so  ; the  holdings  were  found  according  to  the 
view  of  the  judges  “most  suitable,”  or  “more 
suitably  used  ” for  pasture. 

2110.  Now,  with  reference  to  turbary  : I 
think  you  have  said  in  the  course  of  your  exa- 
mination that  if  there  was  no  right  of  turbary 
there  must  be  a bargain  between  the  landlord 
and  the  tenant  with  reference  to  it;  of  course 
there  must  be  ? — Yes,  that  is  so. 

2111.  Do  you  regard  it  as  unfair  that  it  should 
be  left  to  the  landlord  and  tenant  to  come  to  an 
agreement  with  reference  to  it  ? — No.  What  I 
think  I said  with  regard  to  that  was  that  the 
question  very  frequently  arises  before  us  as  to 
whether  the  privilege  attaches,  as  of  right,  to  the 
holding  or  not,  and  we  have  to  consider  and  take 
evidence  as  to  whether  the  right  of  turbary 
belongs  to  the  holding. 

2112.  But  it  was  suggested  to  you  in  the 
question  that  was  put  to  you  that  the  landlord 
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Mr.  W.  Kenny — continued, 
may  unfairly  recoup  himself  for  the  reduction  of 
the  rent  by  putting  it  on  the  turbary.  Have  you 
had  any  case  in  your  experience  of  the  landlord 
having  tried  to  pursue  such  a course  as  that  ? — I 
never  have  in  my  experience  because  my  duty 
ceases  when  I have  done  with  the  case  without 
turbary  ; what  the  landlord  does  afterwards  I 
have  nothing  to  do  with. 

2113.  Did  you  ever  hear  of  such  a case  occur- 
jntr  ? — I have  heard — but  then  it  is  only  hearsay 
— I have  no  knowledge. 

2114.  You  referred  to  Kennedy’s  case  ; that 
was  a case  of  sub- letting  for  labourer’s  cottages, 
was  it  not?— Well,  they  were  labourers  em- 
ployed, I think,  in  that  particular  locality. 

2115.  But  they  were  not  workmen  employed 
on  that  particular  holding,  were  they?— Cer- 
tainly not  all  of  them. 

21 16.  Were  any  of  them  ? — I think  one  was. 

2117.  And  do  you  remember  how  many 
cottages  there  were ’—There  was  one  yearly 
tenancy,  and  I think  there  were  six  or  seven 
monthly  lettings.  One  was  a yearly  tenancy, 
and  there  were  seven  monthly  tenancies. 

2118.  You  have  already  referred,  in  connec- 
tion with  the  labourers’  cottages,  to  the  4th 
Section  of  the  Act  of  1887,  have  you  not  ?— 
Yes. 

2119.  That  provides  that  “a  tenant  shall  for 
the  purpose  of  the  Land  Law  (Ireland)  Act, 
1881,  and  of  this  Act,  be  deemed  to  be  in  bond 
fide  occupation  of  his  holding  notwithstanding 
that  he  has  sub-let  part  thereof,  provided  the 
sub-letting  is  for  the  use  of  a labourer  or 
labourers  bond  fide  employed  and  required  for 
the  cultivation  of  the  holding,  and  the  Court 
deems  such  sub-letting  reasonable,  and  sanctions 
the  same.  The  land  comprises  in  each  such 
letting  shall  not  exceed  half  an  acre  in  extent. 
There  is  another  provision,  is  not  there,  in  the 
Act  of  1881.  with  reference  to  labour,  in  the 
18th  Section?— Yes. 

2120.  “Any  person  prohibited  under  this  Act 
from  letting  or  sub  letting  a holding  may,  after 
service  of  the  prescribed  notice  upon  the  land- 
lord, with  the  sanction  of  the  Court,  and  with 
power  for  the  Court  to  prescribe  such  terms  as  to 
rent  and  otherwise  as  the  Court  think  just,  let 
any  portion  of  land  in  a situation  to  be  ap- 
proved by  the  landlord,  or  failing  such  ap- 
proval to  be  determined  by  the  Court,  with  or 
without  dwelling-houses  thereon  to  or  for  the 
use  of  labourers  bona  fide  employed  and  re- 
quired for  the  cultivation  of  the  holding  ” ? — 
Yes. 

2121.  I understood,  from  an  answer  of  yours 
some  time  ago,  that  the  consent  of  the  landlord 
was  required  in  those  cases  ; that  does  not  seem 
to  be  required  under  that  18th  section,  unless  as 
to  the  situation,  does  it  ? — No ; that  is  so.  A 
letting  which  is  strictly  made  under  that  18th 
section,  of  course,  is  excluded  from  the  general 

2122.  It  is  excluded  from  the  general  law  ? — 
It  is  governed  only  by  that  18th  section. 

2123.  So  that-  there  is  nothing  whatever  to 
prevent  the  landlord  of  a holding  making  these 
lettings  for  the  purpose  of  employing  labour  on 
the  holding?— For  the  tenant  of  the  holding; 


Mr.  W.  Kenny—  continued, 
that  is,  provided  he  complies  with  that  18th  sec- 
tion. 

2124.  I think  you  said  also,  in  reference  to 
Kennedy’s  case,  that  the  lease,  or  the  grant, 
contained  a sort  of  habendum  to  Kennedy  and 
his  “ under-tenants.”  That  is  a very  unusual 
form,  is  it  not  ?— As  far  as  I remember,  I said, 
in  answer  to  Mr.  Russell’s  question,  that  the 
land  was  granted  as  in  the  possession  of  the 
lessee  and  Iris  under-tenants.  The  grant,  or  the 
lease,  that  was  before  us  (I  think  it  was  the  grant) 
certainly  referred  to  his  “ under-tenants.” 

2125.  Do  you  mean  to  say  that  in  the  grant, 
or  the  lease,  you  saw,  it  was  not  to  Kennedy, 
“ his  executors,  administrators,  and  assigns,”  but 
to  Kennedy  “ and  his  under-tenants.”  I never 
saw  such  a form  ? — I had  not  all  the  leases  before 
me  ; but  it  may  have  been  a prior  lease  out  of 
which  the  grant  grew,  which  was  changed  for  a 
grant  afterwards. 

2126.  Are  you  sure  that  it  was  made  to  him 
and  his  under-tenants  ? — I said,  in  answer  to 
Mr.  Russell,  when  he  asked  me  that  question, 
that  I had  not  the  grant  before  me,  and  of  course 
I was  not  able  to  say  absolutely.  It  would  be 
an  interesting  grant  to  produce.  Some  of  those 
grants  are  made  more  in  the  form  of  leases.  We 
have  had  a great  number  of  those  grants  in  the 
form  of  ordinary  leases,  but  with  the  term  “ for 
ever.” 

2127.  Mr.  Sexton  said  that  there  were  about 
47  exceptions  and  exclusions  under  the  Act ; but 
some  of  those  he  referred  to  were  the  creation  of 
tenancies  by  landlords  who  were  tenants  for  life, 
were  they  not  ? — Yes. 

2128.  Do  you  find  that  you  refuse  many  appli- 
cations to  fix  a fair  rent  on  the  ground  that  the 
landlord  is  tenant  for  life?— I think  I mentioned 
that  I had  two  or  three  last  week  in  Cavan.  I 
dismissed  two  cases  on  that  ground. 

2129.  That  is  only  two  ? — That  is  last  week. 
I have  not  met  them  very  frequently,  but  now 
and  then  they  crop  up. 

Mr.  T.  fV.  Russell. 

2130.  May  I ask  when  the  decision  regarding 
this  tenancy  was  given  ? — Peyton  v.  Gilmartin 
was  about  four  years  ago. 

Mr.  IV.  Kenny. 

2131.  Massy  v.  Norse  was  very  much  pre- 
vious to  that,  was  it  not? — Massy  v.  Norse  was 
under  the  21st  section  of  the  Act  of  1881.  It  is 
in  the  20th  Law  Reports,  Ireland. 

2132.  Peyton  o.  Gilmartin,  I think,  proceeded 
very  much  upon  Massy  v.  Norse,  did  it  not? — 
Yes.  In  M assy  v.  N orse  the  judgment  was  given 
in  1887. 

2133.  Then  in  Peylon  v.  Gilmartin' I think 
judgment  was  given  about  1891  or  1892  ? — 
Yes. 

2134.  Have  you  had  any  other  cases,  besides 
the  two  you  refer  to,  before  you  in  which  this 
particular  point  was  raised  ? — I have  now  and 
then.  They  do  not  turn  up  very  frequently. 
Now  and  then  I have  one  of  them. 

2135.  I think  you  said  that  the  fact  that 
arrears  were  due  by  the  tenant  operated  as  a 
deterrent  to  prevent  them  coming  into  the 

land 
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Mr.  W.  Kenny — continued, 
land  court.  Is  it  not  possible  for  the  tenant  to 
get  a stay  of  proceedings  under  the  Act  of  1881 
and  the  Act  of  1887  ? — That  is,  where  actual 
proceedings  have  been  taken. 

2136.  Yes? — The  question,  I think,  put  to  me 
was  with  reference  to  the  tenant  who  owed  arrears, 
and  did  not  wish  to  serve  his  notice,  owing  to  the 
fact  that  this  arrear  was  hanging  over  him. 

2137.  And  where  the  landlord  had  taken  no 
proceedings  against  him? — Where  the  landlord 
had  taken  no  proceedings  against  him. 

2138.  Under  the  13th  Section  of  the  Act  of 
1881,  Sub-section  3,  there  is  a power  given  : 
“Where  any  proceedings  for  compelling  the 
tenant  of  a present  tenancy  to  quit  his  holding 
shall  have  been  taken  before  or  after  an  applica- 
tion to  fix  a judicial  rent,  and  shall  be  pending 
before  such  application  is  disposed  of,  the  Court 
before  which  such  proceedings  are  pending,  shall 
have  power,  on  such  terms  and  conditions  as  the 
Court  may  direct,  to  postpone  or  suspend  such 
proceedings  until  the  termination  of  the  proceed- 
ings on  the  application  for  such  judicial  rent  ” ; 
is  not  that  so? — Yes. 

2139.  Then  the  30th  Section,  I think  it  is,  of 
the  Act  of  1887,  says  : “In  any  proceedings 
for  the  recovery  of  a holding  to  which  this  sec- 
tion applies,  for  non-payment  of  rent,  or  in  any 
action  for  debt  or  damages  by  any  person  against 
the  tenant  of  such  holding,  if  the  Court  in  which 
the  proceedings  are  pending  is  satisfied  that  the 
tenant  of  the  holding  is  unable  to  satisfy,  by  an 
immediate  payment  in  full,  the  judgment  and 
costs,  and  that  such  inability  does  not  arise  from 
his  own.  conduct,  act,  or  default,  and  there  is 
reasonable  ground  for  granting  an  extension  of 
time  to  pay,  the  Court  may  put  a stay  upon 
the  execution  ”? — Yes. 

2140.  So  that  whenever  proceedings  are  taken, 
he  can  apply  under  either  of  those  two  sections, 
can  he  not  ? — Yes. 

2141.  Now  with  reference  to  your  suggestions 
as  to  what  ought  to  be  filed  as  a record  in 
regard  to  improvements  ; I think  you  said  that 
you  considered  that  the  pink  paper,  or  some 
paper,  ought  to  state  what  is  allowed  in  respect 
of  each  class  of  improvements? — Yes. 

2142.  Would  it  be  an  argument  against  that 
suggestion  of  yours  that  it  would  be  only  afford- 
ing material  for  further  appeals  ? — I think  it 
would  prevent  them  in  some  way. 

2143.  i’ rima  facie,  it  would  be  desirable,  no 
doubt  ?—  It  would  prevent  appeals  in  a way.  At 
present  a great  number  of  appeals  are  taken 
owing  to  the  ignorance  of  the  parties  as  to  what 
was  allowed  with  respect  to  their  improvements  : 
there  they  would  see  definitely  what  they  had 
got  allowed. 

2144.  I suppose  you  would  be  in  favour  of 
also  retaining  the  record  of  the  general  user  of 
the  holding  by  the  tenant  with  reference  to 
deterioration,  or  otherwise  ? — Of  course,  that-  is 
put  on  the  present  form. 

2145.  That  appears  on  the  pink  paper  ? — Yes, 
it  does. 

2146.  You  were  asked  with  reference  to  fair 
rent  orders  being  made  where  there  was  no  juris- 
diction ; of  course,  the  judicial  rent  in  that  case 
would  not  be  binding  ? — That  is  so. 

0.122. 


Mr.  W.  Kenny — continued. 

2147.  And  you  said  it  was  quite  possible  that 
the  tenant’s  title  might  be  questioned  at  any 
time  ? — Yes. 

2148.  That  is  only  stating  a general  rule  of 
law,  is  it  not? — Quite  so. 

2149.  The  decision  of  the  Sub-Commissioners 
is  not  an  absolute  decision  that  is  binding  in 
every  Court  ? — No,  the  landlord  may  serve  an 
ejectment  at  any  time  during  the  statutory  term, 
and  proceed  to  the  House  of  Lords  upon  that 
ejectment. 

2150.  It  depends  upon  the  Commissioners’ 
exercise  of  the  jurisdiction  vested  in  them  by  the 
Act  of  Parliament? — Quite  so. 

2151.  Do  not  you  find  in  almost  every  case 
that  comes  before  you,  that  wherever  it  is  pos- 
sible to  raise  a point  (at  least,  if  the  landlord 
does  not  wish  to  have  a fair  rent  fixed),  every 
fair  point  is  raised  ? — Y es,  as  a general  rule. 

2152.  Is  not  that  the  tendency? — Yes,  all 
those  points  are  raised. 

2153.  Do  you  think  it  likely  that  many  of 
those  points  would  be  raised  in  ejectment  or 
other  proceedings  afterwards  ? — That  is  where 
the  statutory  term  is  given  ? 

2154.  Where  the  Commissioners  exceed  their 
jurisdiction,  or  go  out  of  their  jurisdiction? — I 
am  not  aware  of  any  case  of  the  kind. 

2155.  You  said  the  title  might  be  questioned 
at  any  time,  did  you  not? — Yes,  quite  so. 

2156.  Is  not  that  a bare  possibility,  having 
regard  to  points  that  are  always  raised  by  the 
landlord,  which  give  rise  to  legal  discussion  ? — 
Yes  ; I am  not  aware  of  cases  where  subsequent 
proceedings  are  taken  to  eject  the  tenant.  All 
I said  was  that  it  was  possible  to  do  so. 

2157.  Would  you  say  there  would  not  be 
1 per  cent,  in  which  such  a state  of  circumstances 
could  arise? — Of  course  I could  not  say  what 
per-centage,  for  this  reason:  there  may  be  an 
immense  number  of  cases  where  it  would  be  pos- 
sible to  bring  those  proceedings.  Of  course,  I 
have  no  means  of  judging  as  to  that. 

2158.  Would  you  consider  that  it  would  be 
advisable  to  have  reporters  following  the  Sub- 
Commission  in  order  to  report  the  decisions  of 
the  Sub-Commissioners  ? — As  a rule  my  own 
practice  is,  in  giving  a judgment  on  a point  of 
law,  to  give  a written  judgment,  and  as  a rule 
there  are  reporters  from  some  of  the  local  papers 
there  who  wish  to  get  those  judgments,  and 
they  are  very  often  published  in  the  local  papers, 
that  is,  those  dealing  with  any  interesting  ques- 
tion or  point  of  law. 

2159.  From  what  you  know,  would  it  be  im- 
■possible,  or  would  it  be  possible,  for  the  Council 
of  Law  Reporting  in  Dublin,  if  they  had  to  find 
the  funds  for  the  payment  of  the  reporters,  to 
send  down  to  all  the  Sub-Commissions  ? — I did 
not  understand  Mr.  Healy  to  speak  of  the  Sub- 
Commissions,  but  of  the  Chief  Commissioners. 

2160.  Supposing  we  were  to  send  round  a re- 
porter to  all  the  Sub-Commissions,  you  would 
not  be  against  our  getting  a Government  grant 
for  that  purpose,  would  you  ? — Oh,  no. 

2161.  Mr.  Healy  I think  referred  to  the  Lords’ 
Committee  of  1883  (paragraph  26),  in  which 
there  was  a certain  amount  of  disapproval  of  the 

N Commissioners 
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Mr.  W.  Kenny — continued. 
Commissioners  being  guided  simply  by  valuers? 
—Yes. 

2162.  If  you  remember  the  paragraph  that 
Mr.  Healy  read,  that  was  a case  in  which  the 
Commissioners  would  have  no  further  evidence 
save  the  evidence  of  the  valuers,  was  it  not. 
Can  you  say  whether  or  not  the  Commissioners 
are  guided  altogether  by  the  report  of  their 
valuers  ? — Oh,  no  ; I certainly  do  not  think  so. 

2163.  Have  not  they  got  before  them  the 
report  of  the  two  lay  Sub-Commissioners?— 
Yes. 

2164.  They  have  also  the  evidence  that  was 
given  below,  before  you,  have  not  they  ? — No, 
but  they  have  the  evidence  given  before  them- 
selves. 

2165.  Have  not  they  also  a report  of  the  evi- 


Mr.  W.  Kenny — continued, 
dence  given  before  you?— Not  to  my  knowledge. 

I do  not  furnish  them  with  any. 

2166.  You  do  not  furnish  them  with  any  re- 
port ? — No. 

2167.  But  they  have  as  a general  rule  the 
same  evidence  given  over  again  before  them- 
selves as  that  which  was  given  before  you  ? — Yes. 

2168.  By  both  landlord  and  tenant? — Yes, 
by  both  landlord  and  tenant. 

2169.  Then  they  are  fortified  by  the  report  of 
their  own  valuer  ? — Yes. 

2170.  And  they  have  got  the  decisions  arrived 
at  by  the  two  Sub-Commissioners  below,  assisted 
by  the  Legal  Commissioner  ? — Quite  so. 

2171.  So  that  they  have  ample  material  before 
them  for  coming  to  a judgment  ? — It  is  a full 
re -hearing. 
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Tuesday,  22nd  May  1894. 

MEMBERS  PRESENT  : 

Mr.  Brodrick.  Mr.  John  Morley. 

Mr.  Fuller.  Mr.  T.  W.  Russell. 

Mr.  W.  Kenny.  Colonel  Waring. 

Mr.  Macartney. 

The  Right  Hon.  JOHN  MORLEY  in  the  Chair. 

Mr.  W.  F.  Bailey,  again  called  in  ; and  further  Examined. 
Chairman.  Chairman — continued. 


2172.  I understand  you  have  an  explana- 
tion that  you  wish  to  make  to  the  Committee  ? — 
Yes.  With  the  permission  of  the  Committee  I 
should  be  glad  to  refer  to  a couple  of  matters 
that  arose  out  of  my  evidence,  on  reading  over 
the  official  Notes.  I think-  that  they  might  give 
rise  to  some  misapprehension.  One  is  with  re- 
ference to  the  case  of  Conroy  v.  The  Marquis  of 
Drogheda,  a case  to  which  I referred  on  several 
occasions.  I stated  previously  to  the  Committee 
that  my  reference  to  that  should  be  taken 
guardedly,  as  no  official  report  had  appeared  at 
present.  In  last  Saturday’s  “ Law  Times  ” it  is 
reported  at  full  length,  and  I have  been  able  to 
read  the  facts  of  the  case  as  set  forth  there.  It 
would  appear  that  in  that  case  the  Court  of 
Appeal,  affirming  the  decision  of  the  Land  Com- 
mission, did  hold  that  a tenant  was  entitled  to 
have  a rent  fixed  on  the  ground  that  there  was 
no  intention  to  surrender  the  holding  ; but  in 
coming  to  that  conclusion  the  Court  of  Appeal 
laid  down  at  great  length  their  views  on  the 
question  of  the  determination  of  a present  tenancy 
by  the  taking  out  of  a new  tenancy,  which  would 
be  equivalent  to  a surrender  by  operation  of  law. 
I stated  that  the  decision  was  one  which  might 
be  taken  as  enabling  tenants  and  landlords  to 
contract  out  of  the  Act  of  1881,  and,  of  course, 
if  that  view  is  right,  it  is  a decision  of  very 
great  importance.  I should  simply  like  now  to 
state  to  the  Committee  what  was  really  decided 
by  the  case  as  regards  the  matter  of  law. 

2173.  Do  yoH  regard  it  as  modifying  the 
answer  you  have  already  given  ? — No,  except  so 
far  as  this,  that  the  facts  of  that  case  1 was 
wrong  in  ; I did  not  know  the  facts. 

Mr.  Brodrick. 

2174.  Not  only  the  facts,  but  also  as  regards 
the  decision,  as  I understand? — No;  what  I say 
is  that,  with  regard  to  the  interpretation  of  the 
decision,  I think  my  statement  was  right ; it  is 
with  regard  to  the  facts  that  1 was  wrong. 

Chairman. 

2175.  State  in  your  own  way  what  it  is  you 
wish  the  Committee  to  understand.  Will  you 
tell  us  what  are  the  numbers  of  the  questions  you 
refer  to  ? — This  is  in  answer  to  Mr.  Healy,  I 

0.122. 


think.  I referred  to  the  case,  I think,  on  all 
three  days,  Question  936. 

2176.  Question  936  was  put  by  me  ?— What 
is  said  there  is  that  the  case  decided  that,  where 
the  tenant  on  a present  tenancy  enters  into  a 
lease  or  contract,  such  lease  or  contract  is 
binding  to  exclude  him  from  the  provisions  of 
the  Act  of  1881,  that  is  that  he  would  become 
a future  tenant.  Well,  from  the  decision  of  the 
Court,  which,  as  I say  is  reported  in  the  Irish 
“ Law  Times  ” of  Saturday  last,  it  would  appear 
that  in  that  case  the  tenant  of  a present  tenancy, 
subsequent  to  the  passing  of  the  Act  of  1881, 
entered  into  a new  agreement  with  the  landlord 
(it  was  a woman  in  this  case)  whereby  she  be- 
came his  tenant  on  a tenancy  comprising  a 
present  tenancy  of  10  acres  on  another  holding, 
and  then  when  she  applied  to  the  Sub-commission 
to  get  the  rent  fixed,  the  Sub-commission,  follow- 
ing the  law  as  it  was  then  understood  to  be 
decided  in  the  case  of  Hagan  v.  Jackson'  and 
other  cases,  decided  that  the  present  tenancy 
was  still  subsisting,  and  that  the  right  rule  to 
adopt  was  to  take  off  the  10  acres  added,  and  fix 
the  rent  of  the  subsisting  present  tenancy. 
However,  the  Court  of  Appeal,  on  the  arguments, 
held  that  that  view  of  the  law  is  incorrect,  and 
that  it  is  quite  possible  to  determine  a present 
tenancy  if  the  parties  have  the  intention  to  so 
do,  and  that  without  giving  up  possession  of 
the  holding  to  the  landlord.  Thus,  if  a new  lease  or 
contract  shows  an  intention  on  the  part  of  both 
landlord  and  tenant  to  create  a new  tenancy, 
the  old  present  tenancy  and  its  incidence 
is  destroyed,  and  a future  tenancy  is  created, 
consequently  there  is  nothing  to  prevent  a present 
tenant,  without  giving  up  the  physical  possession 
of  his  holding,  entering  into  a new  contract 
without  destroying  his  old  present  tenancy.  As 
I pointed  out,  in  that . and  other  answers  to 
questions,  that  decision  would  upset  the  reading 
of  the  law  which  had  been  followed  for  some 
years  past,  and  under  which  it  was  held,  to  quote 
the  words  of  the  Chief  Baron  in  that  case  of 
Conroy  v.  The  Marquis  of  Drogheda,  “that 
having  regard  to  the  20th  section  of  the  Act  of 
1881,  a tenancy  to  which  the  Act  applies  can 
only  be  deemed  to  be  determined  whenever  the 
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Chairman — continued . 

landlord  has  resumed  possession  of  the  holding, 
and  that  without  the  resumption  of  possession 
there  can  be  no  determination  of  thetenancy  by 
that  which  otherwise  would  he  equivalent  to  a 
surrender  by  operation  of  law  ” ; and  the  Chief 
Baron  goes  on  to  show  that  that  reading  of  the 
law  is  not  correct,  and  cannot  in  future  be 
followed. 

2177.  How  did  the  court  go  in  Conroy  v. 
Drogheda.  I forget ; were  they  all  one  way  ? — 
Yes  ; thev  were  all  one  way  in  holding  that  it 
is  quite  possible  to  surrender  a present  tenancy 
without  resumption  of  possession  by  the  land- 
lord, which  of  course  is  the  point. 

2178.  They  agreed  with  the  Chief  Baron  in 
the  words  you  have  just  read,  that  the  other 
view  was  erroneous  ? — Yes,  they  agreed  with 
him.  There  is  an  excellent  article  setting  forth 
the  view  of  the  law  as  previously  followed,  and 
as  laid  down  in  this  case  of  Conroy  v.  The 
Marquis  of  Drogheda  in  last  Saturday’s  “ Irish 
Law  Times,”  which  gives  the  various  judgments 
accurately. 

2179.  That  is  all  you  wish  to  state,  is  it? — 
That  is  what  I wish  to  state  with  regard  to  that 
case  ; but  there  is  another  case. 

Mr.  T.  W.  Russell. 

2180.  Do  I understand  that  the  actual  result 
of  Conroy  v.  the  Marquis  of  Drogheda  is  this  : 
that  there  can  be  no  surrender  of  a present 
tenancy  unless  both  parties  intend  it? — Yes,  that 
there  must  be  the  intention  to  surrender,  but 
when  once  the  intention  is  shown,  there  is  nothing 
to  prevent  its  operation. 

Chairman. 

2181.  An  intention  on  one  side  to  surrender, 
and  on  the  other  to  accept  the  surrender  ? — To 
accept  the  surrender  ; once  that  is  shown  there 
is  nothing  to  prevent  the  present  tenancy  being 
surrendered,  and  the  new  tenancy  created,  with- 
out resumption  of  possession,  which  had  been  the 
old  idea. 

Mr.  Brodrick. 

2182.  The  presumption  in  this  case  being  that 
the  lease  to  be  obtained  is  a more  valuable  thing 
to  the  tenant  than  the  present  tenancy.  That  is 
the  presumption,  is  it  not  ? — No,  not  exactly. 
The  Court  of  Appeal  seem  to  me  expressly  to 
bring  in  the  old  law  dealing  with  surrender  by 
the  operation  of  law,  and  under  that  old  law  it 
was  clearly  held  that  the  taking  out  of  a new 
tenancy  (which  may  be  even  less  valuable  than  the 
one  the  place  of  which  it  takes)  is  equivalent  to 
surrender  by  operation  of  law.  The  other  point 
that  I should  like  to  refer  to  is,  with  regard  to 
some  answers  I gave,  also,  I think,  to  Mr.  Healy 
and  to  Mr.  Kenny,  with  reference  to  questioning 
a fair  rent  order. 

Mr.  W.  Kenny. 

2183.  Peyton  v.  Gilmartin,  do  you  allude  to? 
—No  ; this  is  as  to  the  question  of  the  validity 
of  the  fair  rent  order. 

Chairman. 

2184.  What  case  does  it  deal  with  ? — I did 
not  refer  to  any  case  ; I merely  gave  it  as  my 
opinion. 


Mr.  W.  Kenny. 

2185.  I think  it  is  about  Question  1739? — I 
have  mentioned  it  there ; that  question  of  Mr. 
Kenny’s  refers  to  the  subject.  Mr.  Healy  then 
o-oes  on  in  the  following  Questions  1739  and 
1741. 

2186.  It  goes  down  to  1749  ? — Quite  so  ; I 
stated  my  view  that  it  was  open  to  a common  law 
court  to  question  the  validity  of  a fair  rent 
order,  and  if  such  court  came  to  the  conclusion 
that  the  fair  rent  order  was  made  ultra  vires  or 
without  jurisdiction,  to  treat  it  as  a nullity. 
Having  regard  to  the  judgment  of  Chief  Baron 
Palles  in  a reported  case,  Ex  parte  Johnston  (it 
is  reported  in  14  Law  Reports,  Ireland),  I would 
like  to  make  my  meaning  plain  as  it  may  give 
rise  to  some  further  question.  In  that  case  ( Ex 
parte  Johnston)  an  application  was  made  to  the 
Exchequer  Division  for  a writ  of  prohibition 
against  the  Land  Commission  to  prevent  the 
Land  Commission  from  enforcing  a fair  rent 
order. on  the  ground  that  the  tenancy  with  respect 
to  which  the  order  was  made  was  a future  one. 
The  Chief  Baron  held  that  once  it  was  shown 
that  the  relation  of  landlord  and  tenant  existed 
between  the  parties  the  Land  Commission  had 
jurisdiction  on  a point  as  to  whether  that  tenancy 
was  a present  or  a future  one.  “ All  we  can  do,” 
said  the  Chief  Baron  in  that  case,  “ when  the 
decision  of  the  Land  Commission  is  complained 
of,  is  to  see  that  the  case  was  one  within  their 
jurisdiction,  and  having  done  so,  our  functions 
cease.”  This  decision  of  the  Court  of  Exchequer 
was  made  expressly  on  the  ground  that  when 
jurisdiction  was  shown,  the  Land  Commission 
had  full  authority  to  make  a binding  order.  But, 
in  my  opinion,  that  does  not  rule  the  question  as 
to  whether  an  order  of  the  Land  Commission 
can  be  questioned  on  ejectment  or  otherwise 
where  no  jurisdiction  is  shown.  Thus  certain 
classes  of  tenancies  are  excluded  from  the  fair- 
rent  provisions  of  the  Acts  by  Section  58  of  the 
Act  of  1881.  The  Land  Commission  has  no 
jurisdiction  to  fix  rents  in  such  cases,  and  I do 
not  see  that  there  is  anything  to  prevent  an 
order,  if  made  in  such  a case,  from  being  ques- 
tioned by  the  common  law  courts.  Thus,  if  a 
fair  rent  order  were  made  with  respect  to  a non- 
agricultural  holding,  such  as  a villa  residence 
near  a city,  I do  not  see  that  there  is  anything 
to  prevent  the  landlord  from  bringing  an  eject- 
ment, notwithstanding  such  fair  rent  order,  and 
have  the  question  tried  as  to  whether  the  hold- 
ing is  within  the  jurisdiction  of  the  Land  Com- 
mission or  not,  The  Land  Commission  cannot 
give  itself  jurisdiction  by  a wrong  decision.  The 
words,  “landlords  and  tenants,”  in  the  37th  sec- 
tion (Sub-section  5)  of  the  Act  of  1881  must,  in 
my  view,  mean  landlords  and  tenants  to  which  the 
Act  applies,  and,  in  my  view,  such  a reading  is 
quite  consistent  with  the  Chief  Baron’s  judgment 
in  Ex  parte  J ohnston.  Then  I went  on  to  refer, 
as  an  illustration  to  a case  decided  by  Mr.  J ustice 
Holmes,  where  he  gave  a decree  in  ejectment 
following  on  an  order  fixing  a fair  rent  by  my 
Commission  at  Downpatrick. 

Chairman. 

2187.  That  is  on  the  Downshire  estate? — That 
is  on  the  Downshire  estate.  W ell,  I have  looked 
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Chairman — continued. 

into  the  facts  of  that  case,  and  I would  be  glad 
to  shortly  state  them.  It  was  a case  of  Quinn, 
tenant,  Marquis  of  Downshire,  landlord. 

Mr.  W.  Kenny. 

2188.  It  is  unreported,  is  it  ? — It  is  unre- 
ported. 

2189.  Can  you  give  us  the  date  ? — I shall  give 
you  the  date  shortly. 

2190.  Or  if  you  have  the  file,  that  will  give 
the  particulars  ? — Yes,  I have  the  file  here.  A 
present  tenancy  in  that  case  was  subsisting  in  a 
holding  near  Dundrum,  County  Down,  on  the 
passing  of  the  Act  of  1881  ; this  tenancy  subse- 
quently came  into  the  possession  of  a man 
named  Quinn.  During  his  tenancy,  according  to 
the  evidence  given  before  the  Sub-Commission 
Court,  Quinn  signed  an  agreement  on  a printed 
form  with  the  guardians  of  the  Marquis  of 
Downshire,  which  recited  that  the  premises  were 
part  of  the  town  parks  near  Dundrum,  and  that, 
to  quote  the  agreement,  “ the  said  premises  upon 
and  before  the  execution  of  these  presents  were 
in  the, exclusive  possession  of  the  said  Marquis.” 
The  evidence  subsequently  given  before  us, 
evidence  of  receipts  and  oral  evidence,  showed 
us  conclusively  that  this  recital  in  the  printed 
form  was,  as  a matter  of  fact,  incorrect ; that 
the  premises  were  not  in  the  possession  of  the 
Marquis  ; that  they  -were  actually  in  the  posses- 
sion of  Quinn  at  the  time  he  signed  the  agree- 
ment, the  date  of  which  was  6th  February  1885. 
Well,  in  the  year  1891,  on  the  25th  April,  Quinn 
served  an  originating  notice  to  have  a fair  rent 
fixed.  The  day  following  the  service  of  this 
notice  the  landlord  served  on  him  a notice  to 
quit.  An  ejectment  was  brought  before  the 
county  court  judge  at  the  Easter  quarter  ses- 
sions, 1892,  on  this  notice  to  quit,  and  a decree 
was  given  by  the  county  court  judge,  which  was 
appealed  against  at  the  judge  of  assize.  On 
the  2nd  June  following,  pending  the  appeal,  the 
originating  notice  came  on  before  my  Sub-Com- 
mission at  Downpatrick,  when  it  was  argued,  on 
behalf  of  the  landlord,  that  the  application  should 
be  dismissed  on  three  grounds  : (1)  that  the 
holding  was  a town  park ; (2)  that  there  was  a 
future  tenancy  in  the  lands ; (3)  that  the  decree 
of  the  county  court  judge  destroyed  the  tenancy. 
Having  regard  to  the  law  as  it  was  then  read 
and  considered  to  exist  I held  that,  in  the  first 
place,  the  holding  could  not  be  a town  park,  be- 
cause then  Dundrum  was  held  not  to  be  a town 
within  the  meaning  of  the  Land  Act,  and,  not 
being  a town,  you  could  not  have  town 
paiks;  and  with  regard  to  the  future  tenancy 
point  I held,  relying  on  the  13th  section 
of  the  Act  of  1881,  sub-section  3,  and  the  20th 
section  of  the  same  Act,  and  on  the  judgment  of 
the  Court  of  Appeal,  as  given  by  Lord  Ash- 
bourne in  the  case  of  Montgomery  v.  O’Hara, 
that  the  present  tenancy  subsisting  in  1881  was 
not  destroyed  by  the  agreement  of  1885,  and 
that  consequently  it  was  a present  tenancy ; 
and,  with  regard  to  the  third  point,  that  the 
decree  of  the  county  court  judge  destroyed  the 
tenancy.  That  point  I also  held  under  the  ex- 
pressed words  of  Lord  Ashbourne  in  Mont- 
gomery v.  O’Hara,  that  the  mere  giving  a decree 
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Mr.  W.  Kenny — continued, 
did  not  destroy  the  tenancy  unless  possession  was 
resumed  by  the  landlord  under  that  decree  ; con- 
sequently I held  that  the  tenancy  was  a present 
tenancy,  to  which  the  Act  applied,  and  fixed  a 
fair  rent.  The  case  came  on  before  Mi-.  Justice 
Holmes  in  the  following  month  of  July,  sitting 
as  judge  of  assize  at  Downpatrick,  and  he,  on 
a re-hearing  of  the  county  court  judge’s  decree, 
gave  a decree  in  ejectment,  under  which  decree 
the  landlord  subsequently  entered  into  possession 
of  the  holding,  and  is,  I believe,  in  possesaion  of 
it  still.  I quote  that  as  an  instance.  Of  course 
I do  not  pretend  to  state  to  the  Committee  what 
were  Mr.  J ustice  Holmes’s  grounds  for  giving 
the  decree.  What  I wish  now  to  put  before  the 
Committee  is  the  facts  of  the  case. 

Mr.  Brodrick. 

m 2191.  You  give  it  as  an  instance,  you  say  ? — I 
give  it  as  an  instance  where  I knew  of  the  fan- 
rent  order  not  being  a bar  to  a subsequent  decree 
in  ejectment. 

Mr.  Macartney. 

2192.  You  have  only  given  us  the  facts  so  far 
as  you  are  aware  of  them  ? — Certainly. 

2193.  Other  facts  may  have  been  both  before 
the  county  court  judge  and  Mr.  Justice  Holmes? 
—Undoubtedly  ; I have  to  avoid  misconception, 
giving  the  facts  as  they  were  before  me. 

Mr.  W.  Kenny. 

2194.  In  that  case,  is  it  not  quite  possible  that 
the  judge _ of  assize,  Mr.  Justice  Holmes,  might 
have  considered  that  the  tenant  had  entered  into 
that  agreement  with  his  eyes  open,  and  made  a 
deliberate  contract  with  his  landlord,  admitting 
that  these  were  town  parks  ?— I cannot  see  that 
a contract  admitting  that  they  were  town  parks 
can  make  a place  a town  park  when  there  was  no 
town. 

2195.  Could  it  not  have  been  decided  on  the 
ground  of  personal  estoppel  as  between  landlord 
and  tenant;  what  do  you  say  to  that,  as  a 
lawyer?— We  have  never  held  that  doctrine, 
that  you  can  by  personal  estoppel  determine  a 
thing  to  be  what  it  is  not  in  law. 

2196.  Do  not  you  think  it  possible  that  a judge 
of  the  Supreme  Court  may  have  so  decided  In 
accordance  with  the  law  ?— It  is  quite  possible. 

2197.  That  he  may  ? — That  is  quite  possible. 

2198.  With  reference  to  Conroy  v.  Drogheda, 
you  were  asked  this  (Question  938) : “ But  that 
is  a reversal  of  a previous  decision,  is  it  not,  prac- 
tically ? ” That  is  the  question  put  to  you,  and 
you  say,  “ It  is;  it  overrules  the  Chief  Baron’s 
decision  in  M‘Donnell  v.  Blake.  ( Q.)  That  is 
one  of  the  most  far-reaching  decisions  ever 
given,  1 suppose,  under  the  Land  Act,  is  it  not  ? 
(A)  Possibly?” — Yes. 

2199.  I suppose  your  reference  there  is  to 
Conroy  v.  Marquis  of  Drogheda,  is  it  not?— 
Quite  so. 

2200.  Then  Question  941  : “ Will  you  make 
quite  clear  to  us  what  the  effect  of  that  decision 
in  Conroy  u.  Drogheda  is  ? (A.)  It  is  a case 
where  a lease  was  made  in  the  present  tenancy, 
and  the  lease  was  held  by  the  Court  of  Appeal 

be  the  creation  of  a new  annual  tenancy 
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Mr.  W.  Kenny — continued, 
which  new  tenancy,  of  course,  being  made  since 
1883,  is  a future  tenancy  ? ” — Yes. 

2201.  Your  explanation  to-day  shows  that 
that  answer  of  yours  was  incorrect? — Quite  so; 
that  the  facts  were  incorrect ; but  if  you  would 
allow  me  to  state  it,  Mr.  Walker,  the  Lord 
Chancellor,  in  his  judgment  said,  “ Apart,  there- 
fore, from  the  special  facts  of  this  case,  I think 
the  tenant  would  fail.”  It  was  on  the  special 
facts,  showing  that  there  was  no  intention  to 
surrender,  that  they  decided  in  favour  of  the 
tenant ; on  the  facts  otherwise,  they  decided 
against  him. 

2202.  Is  it  not  a question  of  intention  alto- 
gether ; I think  you  have  already  said  so  ? — Yes. 

2203.  It  is  a question  of  intention  altogether  ? 
— Y es,  it  is  a question  of  intention  altogether. 

2204.  So  that,  when  a tenant  enters  into  a 
contract  with  his  landlord  to  give  up  his  present 
tenancy  and  to  take  a new  tenancy,  that  may 
have  the  effect  of  making  him  a future  tenant? — 
Quite  so. 

2205.  And  that  is  a contract  that  he  may 
enter  into  with  a landlord  for  valuable  considera- 
tion ? — Y es. 

2206.  So  that,  unless  we  assume  the  tenant  to 
he  an  absolute  fool,  the  law  as  it  stands,  with 
reference  to  these  implied  surrenders,  is  reason- 
able enough,  is  it  not?— It  is.  The  difficulty,  I 
may  say,  that  arose  in  the  minds  of  the  Land 
Commission  was  on  the  22nd  section  of  the 
Act  of  1881,  which  prohibited  the  making  of 
any  contract  which  barred  the  operation  of  the 
Act  of  1881  ; and  of  course  this  decision  would 
seem  to  open  the  door  to  making  a contract 
which  would  bar  the  Act  of  1881. 

2207.  But  do  you  consider  that  it  would  be  an 
advisable  thing  to  prevent  the  tenant  from  sur- 
rendering his  holding  at  all,  where  the  surrender 
might  be  made  upon  advantageous  terms  to  him  ? 
— As  to  the  policy  of  the  matter,  I do  not  ques- 
tion it  at  alii;  I am  merely  stating  the  legal  effect. 

2208.  I ask  you,  from  your  experience,  do  you 
think  it  would  be  an  advantageous  thing  to  tie 
the  tenant  up  altogether  fi-om  surrendering  his 
holding,  if  he  thought  it  advantageous? — I think 
myself  there  are  cases  in  which  it  would  be  very 
disadvantageous  to  the  tenant  to  prevent  him, 
but  the  policy  of  the  Act  of  1881  seems  to  have 
been  to  prevent  him. 

2209.  Might  there  not  be  a great  number  of 
cases,  perhaps  the  majority  of  cases,  in  which  it 
would  be  for  his  benefit  ? — Certainly. 

2210.  At  Question  1630  (I  think  it  was  the 
next  day)  you  said  that  what  Conroy  v.  Drogheda 
really  decides  is  this  : “ The  previous  law  with 
regard  to  the  creation  of  future  tenancies  is  this  : 
that  if  a tenancy  was  a present  tenancy  at  the 
passing  of  the  Act  of  1881,  and  if  subsequently 
a portion  of  land  was  added  on  to  that  present 
tenancy  and  the  tenant  held  on  in  possession  of 
the  present  tenancy,  and  the  bit  that  was  added 
on  did  not  destroy  the  present  tenancy,  when 
the  court  came  to  fix  the  fair  rent  they  could  get 
rid  of  the  piece  that  was  added  on,  and  proceed 
as  against  the  original  present  tenancy  ” ? — Yes. 

2211.  In  Conroy  v.  Drogheda,  was  not  the 
originating  notice  amended  be'ow  by  striking 
out  the  added  bit  ? — It  was. 


Mr.  W.  Kenny— continued. 

2212.  So  that  the  net  decision  was  not  a 
decision  as  to  whether  or  not  the  tenancy  in  the 
old  tenancy  was  surrendered,  but  a new  tenancy 
created  ? — Y es. 

2213.  Now,  the  decision  in  Conroy  v.  Drogheda 
was  a decision  on  the  facts  in  favour  of  the 
tenant? — It  was. 

2214.  Now,  with  reference  to  Peyton  v.  Gil- 
martin,  you  will  find  your  answer  at  918.  My 
own  recollection  of  Peyton  v.  Gilrnartin  was  not 
very  clear  the  last  day.  I ask  you  at  Question 
918,  “Do  you  remember  in  Peyton  v.  Gilrnartin 
whether  it  was  the  landlord  or  the  tenant  who 
insisted  that  the  tenancy  had  come  to  an  end ; 
my  recollection  is  that  it  was  the  tenant  who  in- 
sisted on  it.”  You  say,  “No.  I know  Mr. 
Justice  Holmes  lays  down  the  view  that  it  would 
govern  the  case  of  a statutory  tenancy  ; a statu- 
tory tenancy  which  was . inexistence,  and  created 
as  against  a life  tenant  ” ? — Y es. 

2215.  Now,  have  you  looked  up  Peyton  v. 
Gilrnartin  since  the  last  day  you  were  here  ? — I 
have. 

2216.  Was  I not  right  in  saying  that  it  was 
the  tenant  there  who  resisted  the  enforcement  of 
the  j udicial  rent  ? — Y es. 

2217.  Now,  from  your  recollection  of  Peyton 
v.  Gilrnartin,  was  not  Peyton  v.  Gilrnartin  a case 
in  which  an  action  was  brought  by  a remainder- 
man for  life,  for  the  purpose  of  enforcing  a ju- 
dicial rent  that  had  been  fixed  during  the  exist- 
ence of  a previous  life  tenancy  ? — Quite  so. 

2218.  And  the  tenant  resisted  that  upon  the 
ground  that  it  was  a judicial  rent  fixed  during 
the  life  of  the  life  tenant? — Yes. 

2219.  And  he  succeeded,  did  he  not? — And  he 
succeeded ; but  of  course  the  principle  was  laid 
down  which  will  govern  all  cases. 

2220.  Quite  so,  but  I want  to  have  the  fact 
that  it  was  the  tenant  who  was  resisting  the 
judicial  rent  ?—  Yes.  My  reference  to  Peyton  v. 
Gilrnartin  was  not  at  all  with  regard  to  the  par- 
ticular facts  of  the  case;  it  was  with  regard  to 
the  particular  principle  of  law  that  grew  out  of 
it. 

2221.  You  have  given  a specific  answer  there 
which  is  evidently  inaccurate,  namely,  that  it  was 
not  the  tenant  who  was  resisting  the  judicial 
rent ; it  is  only  from  want  of  recollection  that 
you  were  inaccurate  ? — I should  like  to  say  that 
in  my  answer  to  that  question  I was  thinking 
mainly  of  the  principles  of  law  which  govern  the 
large  number  of  cases,  and  not  of  the  particular 
facts  decided  in  the  particular  case.  In  Peyton 
v.  Gilrnartin  it  was  the  principle  of  law  that 
ruled  all  these  questions  of  tenancies  created  by 
tenants  for  life  which  I was  dealing  with. 

2222.  In  the  cases  you  referred  to  with  refer- 
ence to  Conroy  v.  Drogheda,  just  going  back  to 
it  for  a moment,  M ‘Donnell  v.  Blake,  and  Jack- 
son  v.  Hagan,  were  not  these  cases  that  were 
decided  in  favour  of  the  tenant? — Yes,  they 
were. 

2223.  Mr.  Justice  Bewley,  I think,  held  in 
Jackson  v.  Hagan,  did  he  not,  on  the  wording 
of  the  23rd  section  of  the  Act  of  1881,  that  the 
acquisition  by  a tenant  of  a small  additional 
parcel  of  land,  and  the  fixing  of  a bulk  rent  for 
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Mr.  W.  Kenny — continued, 
the  enlarged  holding,  has  not  the  effect  of 
destroying  a present  tenancy  previously  existing.” 
That  is  Jackson  v.  Hagan  ? —Yes,  which,  as  I 
said,  has  been  upset  by  Conroy  v.  Drogheda. 

2224.  Do  you  go  the  whole  length  of  saying 
that  it  has  been  upset  by  Conroy  v.  Drogheda  ? 
— Certainly. 

2225.  Considering  that  the  portion  that  was 
added  on  to  the  new  holding  was  struck  out 
below  ? — Oh,  yes ; because  the  reasons  given  by 
the  Chief  Baron  in  a very  careful  and  lengthy 
judgment  in  Conroy  v.  Marquis  of  Drogheda 
show  clearly  that  the  principle  on  which  the 
Land  Commission  decided  Jackson  v.  Hagan 
was  a wrong  principle. 

2226.  But,  speaking  as  a lawyer,  does  Conroy 
v.  Drogheda  go  further  than  this  ; that  it  affirms 
that  the  rule  of  law  with  reference  to  the 
surrender  or  the  implied  surrender  of  a holding 
6till  exists,  and  is  not  touched  by  the  Land  Acts  ? 
— Yes,  it  affirms  that ; but  that  is  the  whole 
question  at  issue. 

2227.  Is  not  that  the  whole  gist  of  Lord 
Chancellor  Walker’s  decision? — Yes;  but  that 
was  not  previously  considered  the  law. 

2228.  Does  it  go  further,  in  M‘Donnell  v. 
Blake,  and  Jackson  v.  Hagan,  than  simply 
affirming  that  doctrine  of  implied  surrender  ? — 
No,  that  is  what  it  does.  Of  course,  the  previous 
law  was  that  implied  surrender  did  not  apply 
under  the  Land  Act. 

2229.  You  referred  on  the  last  day  to  Crook- 
shank  v.  Law.  At  Question  984,  Mr.  Leese 
puts  this  to  you : “ That  was  a mill  ” ? referring 
to  Boyle  v.  Foster ; and  you  say  : “ It  has  been 
also  held,  in  the  case  of  Crookshanlt  v.  Law,  that 
a taking  of  three  acres  of  agricultural  land  by  a 
man  who  wanted  to  add  that  on  to  his  residence 
would  be  outside  the  Act.” — Yes. 

2230.  I am  afraid  the  impression  left  upon 
the  minds  of  the  committee  was  that  that  was 
an  ordinary  agricultural  holding.  In  Crookshank 
v.  Law  it  was  not  a tenant  of  that  kind ; in 
Crookshank  v.  Law  it  was  a solicitor  residing  at 
Portrush,  and  I believe  he  held  a villa  outside 
Portrush,  with  six  acres  of  land  attached'  to  it  ? 
— Quite  so. 

2231.  I believe  it  was  deposed  to  in  that  case 
that  he  wanted  these  additional  three  acres,  not 
for  any  ordinary  agricultural  purpose,  but  simply, 
as  he  said  himself,  to  prevent  certain  parties  from 
the  town  coming  there,  is  not  that  so  ? — Well,  I 
do  not  see  that  in  the  judgment,  but  probably  it 
is  so. 

2232.  I was  in  the  case,  and  I remember  it 
was  so  distinctly.  You  will  not  find  it  in  the 
evidence  there , it  was  taken  below  ? — “ I n the 
agreement  the  tenant  was  to  cultivate  the  land  in 
a husbandlike  manner.  The  land  being  situate 
near  Portrush,  a town  which  is  extending  in  the 
direction  of  the  district  in  which  the  land  is 
situate,  it  was  suitable  for  villa  purposes,  and 
this  characteristic  was  mentioned  at  the  time  of 
the  agreement.” 

2233.  Is  there  anything  in  the  landlord’s  evi- 
dence about  the  purposes  for  which  he  required 
it  ?— No,  there  is  nothing  here. 

2234.  I remember  evidence  was  given  with 
reference  to  it.  W as  it  not  in  effect  decided  in 
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Crookshank  v.  Law,  that  the  three  acres  that 
were  taken  there  were_  not  required  for  any 
agricultural  purposes ; is  not  that  the  nett  decision  ? 
— Yes,  that  was  the  decision.  The  head-note,  if 
you  wish,  1 shall  read. 

2235.  Oh  no  ; the  head-note  is  of  np  use* 
Now,  upon  the  . question  of  towns  and  town  parks, 
at  Question  1012,  Mr.  Sexton  asked  you : 
“ What  is  the  term  now  ? ” (there  is  a reference 
to  Caledon  v.  Archer),  and . you  reply.  “ They 
decided  that  it  is  not  necessary  that  the  j»lace 
should  have  any  particular  population,  that  any 
assemblage  of  houses  and  people  whieh  created  a 
demand  for  accommodation  land  constituted  a 
town  ”? — Yes. 

2236.  Then  Mr.  Sexton  asks  you  again  ; “ Do 
you  mean  half-a-dozen  houses? — (A.)  If  it 
created  a demand  for  accommodation  land,  yes, 
The  result  of  that  decision  is  that  places  have 
been  held  to  be  towns.  Five  Mile  Town  has 
been  held  to  be  a tovvn,  with  a population  of  500  ; 
Dundrum,  in  County  Down,  has  been  held  to  be 
a town,  with  a population  of  376,  I think.” 
Now,  do  you  wish  to  qualify  that  answer?  . You 
say : “ If  it  created  a demand  for  accommodation 
land  ” ; must  not  there  be  something  more,  and 
was  not  that  the  decision  in  Archer  v.  Caledon, 
that  there  must  be  something  answering  to  the 
ordinary  characteristics  of  a town  ? — I read  the 
judgment,  I think,  in  Archer  v.  Caledon  on  one 
of  the  previous  days,  giving  the  exact  words  of 
the  Lord  Chancellor. 

2237.  Is  not  that  the  effect  of  it  ? Will  you 
give  us  your  own  interpretation  of  it  now  ? Is 
not  that  one  of  the  conditions,  that  there  must 
be  something  more,  that  a few  houses  at  cross- 
roads would  not  create  town  parks  ?— Well,  all 
I can  say  is,  if  you  take  the  case  decided  on 
Archer  v.  Caledon,  by  Mr.  Justice  Bewley,  you 
will  see  that  his  interpretation  is  rather  different 
from  what  you  ask  me. 

2238.  Take  the  case  of  M‘Cann  v.  Marquis  of 
Downs’nire,  you  find  it  on  page  58  ? — I see  in 
Mr.  Justice  Bewley’s  judgment  in  that  case,  he 
says  it  would  be  a mistake  to  suppose  that-  a 
large  number  of  houses  must  exist  to  create  a 
demand  for  accommodation  land  ; that  is  M‘Cann 
v.  Downshii-e,  a case  decided  by  Mr.  Justice 
Bewley  subsequently.  I should  say  that  in  the 
case  of  Timoleague,  a case  which  was  subse- 
quently decided,  a less  population  even  than 
that  of  Dundrum  was  held  to  constitute  a 
town. 

2239.  You  are  perfectly  right,  I think,  in 
saying  that  population  is  no  longer  a test.  That 
is  right,  but  there  must  be  an  assemblage  of 
houses,  there  must  be  some  chai-acteristics  of  a 
town  about  it  ? — Oh,  yes. 

2240.  In  Archer  v.  Caledon,  did  not  the  Lord 
Chancellor  lay  down  what  Mr.  Justice  Bewley 
subsequently  recognises  as  the  three  requisites 
to  constitute  a town  park ; first,  occupation  by, 
a person  living  in  the  place,  he  would  not  call  it 
a town;  No.  2,  increased  value  by  reason  of 
being  near  that  place ; and  No.  3,  that  the  place 
must  have  the  general  characteristics  of  a town, 
namely,  people  requiring  accommodation  land, 
and  willing  to  pay  more  for  it  than  under 
ordinary  circumstances? — Yes. 

N 4 2241.  Now 
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Mr  W.  Kenny — continued. 

2241.  Now,  I think  you  referred  to  another 
case  of  McNamara,  Question  1020 : “ What 
have  you  got  to  say  about  the  proviso  in  Section 
9 of  the  Act  of  1887,  ‘as  an  ordinary  agricul- 
tural farm  ’ ; what  is  the  meaning  of  those 
words.  (A.)  That  is  a saving  provision  in  the 
9th  section  of  the  Act  of  1887,  which  would 
bring  in  a letting  used  as  an  ordinary  agricul- 
tural farm.  That  has  given  rise  to  some  dis- 
cussion and  decision  as  to  what  is  the  meaning 
of  being  used  as  an  ordinary  agricultural  farm. 
It  has  been  held  by  the  Court  of  Appeal  in  the 
case  of  McNamara  v.  McNamara,  that  where 
the  land  was  used  for  conacre  purposes  and  for 
sheep-grazing,  that  that  was  not  used  as  an 
ordinary  agricultural  farm.”  Now  in  McNamara’s 
case  that  was  an  Ennis  case,  was  it  not? — It 
was. 

2242.  That  was  also  a case  somewhat  like 
Crookshank  o.  Law,  a solicitor  practising  in  the 
town  of  Ennis  ? — I do  not  know  the  facts,  all  1 
know  is  the  principle  of  law  that  is  decided 
there. 

2243.  Do  you  know  the  facts  sufficiently  to 
know  that  the  land  there  had  been  conacred  at 
6/.  an  acre  ? — No,  I do  not  know  the  facts.  I 
can  refer  to  the  report  for  you  ; I think  I have 
got  the  report  here. 

2244.  You  may  as  well  give  us  the  reference 
to  the  “ Irish  Law  Times  ” ? — It  is  in  27  “ Irish 
Law  Times”  Reports.  It  is  on  page  2.  Shall 
I read  it  ? 

2245.  No  ; just  look  and  see  whether  that  was 
not  a portion  of  the  evidence,  that  this  particular 
land  was  conacred  at  6/.  an  acre  or  year,  by  the 
tenant? — “ During  the  tenancies  of  Mr.  Talbot 
and  of  his  widow,  the  lands  were  let  in  conacre 
every  second  year  to  persons  residing  in  Ennis, 
and  in  the  intervening  years  crops  were  grown 
on  it  by  Mr.  Talbot,  and  after  his  time  by 
his  widow.  The  rent  of  the  conacre  was  6Z.  per 
Irish  acre  ; they  used  the  land  for  potatoes.” 

2246.  And  they  held  there,  did  they  not,  that 
it  was  not  an  agricultural  holding?- — They  did. 

2247.  Upon  the  particular  facts  of  the  case  ? 
— Oh,  yes ; it  was  upon  the  facts  of  the  case ; 
but  then  the  Chief  Baron,  in  his  judgment,  went 
on  to  explain  that  the  word  “ agricultural  ” in 
the  9th  section,  had  a specific  meaning.  Of 
course  I may  say,  in  parenthesis,  that  judgments 
like  that  of  the  Chief  Baron  in  that  case,  al- 
though deciding  a trivial  point  in  the  particular 
case,  have  to  be  applied  by  us  to  large  classes  of 
cases  afterwards. 

2248.  I may  ask  you,  as  you  have  made  that 
observation  : have  not  the  Court  of  Appeal  been 
very  careful,  in  any  cases  that  have  come  before 
them,  in  guarding  themselves  against  deciding 
any  general  principles  if  they  can  possibly  avoid 
it?— Yes.  I stated  that  on  a previous  day,  that 
the  Court  of  Appeal  refused  to  state  prin- 
ciples. 

2249.  And  that  they  decide  each  case  upon 
its  own  facts  as  far  as  they  possibly  can  ? — Yes  ; 
upon  its  own  facts. 

2250.  Now,  will  you  kindly  go  back  to  Answer 
665  ; when  you  came  to  ascertain  what  would  be 
a fair  rent,  and  how  you  fixed  that  point,  you 
were  asked  : “ As  to  rates  and  taxes,  what  do 


Mr.  W.  Kenny — continued, 
you  say  ? ” and  your  answer  is  : “ Rates  and 
taxes  have  also  to  be  considered  as  outgoings 
which  have  to  be  paid  by  the  tenant.”  I want 
to  know  from  you  exactly  how  that  stands 
with  reference  to  a certain  class  of  tenant  in 
Ireland.  There  are  a great  number  of  holdings, 
are  not  there,  which  are  valued  at,  and  under 

4 1.,  where  the  landlord  has  to  pay  all  the  taxes  ? 
—Yes. 

2251.  Are  you  able  to  tell  us  how  many  hold- 
ings in  Ireland  there  are  rated  at  4/.  or  under  ? 
— -No,  I do  not  remember. 

2252.  Am  I right  in  saying  that  there  are 

127.000.  1 believe  the  entire  number  of  hold- 
ings in  Ireland  is  486,000  or  487,000  ?—  It  is 
generally  put  at  somewhat  over  500,000. 

2253.  Over  500,000  now  ? — Yes. 

Mr.  T.  W.  Russell. 

2254.  Do  you  mean  by  “ rates  ” “ county 
cess  ” ? — County  cess  and  poor  rates. 

2255.  I thought  the  occupiers  in  Ireland  paid 
county  cess? — Yes,  in  the  case  of  tenancies  since 
1870.  I think  I stated  that  in  answer  to  the 
Chairman. 

Mr.  W.  Kenny. 

2256.  Now,  upon  the  question  of  presumption, 
you  said  this  : (Question  865)  “ Then  wherever 
there  was  no  presumption  the  case  was  against 
the  tenant  ? ” That,  is  the  question  that  was  put 
to  you,  and  you  say  : “ Yes  ; where  there  was 
no  presumption  the  result  was  against  the  tenant 
because  he  claimed  to  be  exempted  from  rent, 
and  the  onus  of  proof  lay  upon  him.”  Is  it  your 
experience  that  there  are  a very  large  number 
of  cases  in  which  that  state  of  facts  appears  ? — 
That  there  is  no  presumption. 

2257.  That  an  injustice  is  done  to  the  tenant. 
I may  put  it  in  this  way  to  you  : Have  you 
had  many  cases  before  you  in  which  you  are 
morally  convinced  that  the  tenants  made  the 
improvements,  and  where  you  were  not  able  to 
give  effect  to  that  moral  conviction  of  yours  ? — 
i must  say  I have. 

2258.  A large  number  ? — 1 have  had  a large 
number  of  cases  where  we  are  confident  of  the 
fact,  and  the  tenant  is  unable  to  give  evidence 
with  regard  to  the  making  of  improvements  ; 
but  from  the  history  of  the  holding  we  have  very 
little  doubt  in  our  own  minds  that  they  were 
made  either  by  the  tenant  or  his  predecessor. 

2259.  First  of  all  in  those  particular  cases  you 
found  that  there  were  improvements  ? — Yes. 

2260.  And  then  from  the  history  of  the  hold- 
ing you  have  come  to  the  conclusion  that  the 
tenant  had  a moral  claim  ? — 1 do  not  like  to 
stick  in  the  “ moral  claim,”  but  what  I think  is, 
that  from  the  history  of  the  holding  it  was 
evident  to  us  that  if  the  presumption  had  been 
the  other  way,  for  example,  the  tenant  would 
have  been  entitled  to  credit  for  these  improve- 
ments, but  we  cannot  give  him  credit  when  there 
is  no  presumption  in  his  favour,  and  when  he  is 
unable  to  prove  them. 

2261.  Because  he  was  unable  to  give  you  any 
legal  evidence  that  he  had  made  the  improve- 
ment?— Yes. 

2262.  Or  his  predecessor  in  title  ? — Yes. 

2263.  You 
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Mr.  W.  Kenny — continued. 

2263.  You  say  that  you  have  had  a great 
number  of  these  cases  ? — I do  not  like  to  use 
those  general  terms,  but  I certainly  have  the 
impression  on  my  mind  that  in  a very  con- 
siderable number  of  cases  that  state  of  things 
existed. 

2264.  I do  not  know  whether  you  would  refer 
us  to  a number  of  those  cases,  now  or  later  on, 
where  the  tenant  had . made  the  improvements 
and  where  you  were  unable  to  give  effect  to 
them  ? — It  is  a rather  difficult  matter  to  answer, 
in  this  way  : that  it  would  oblige  me  to  go  back 
over  years  of  notes  of  individual  cases,  and,  of 
course,  even  in  taking  my  notes,  I,  as  a rule, 
omit  from  those  notes  evidence  of  claims  of  im- 
provements that  cannot  be  legally  established. 

2265.  Are  these  cases  principally  in  the  north  ? 
— Yes,  principally  in  the  north. 

2266.  Have  you  had  any  recent  ones,  within 
the  last  year  or  two,  that  you  could  give  us  a 
reference  to  ? — I shall,  if  you  wish,  look  through 
my  notes  of  cases  that  1 have  recently  heard  in 
Armagh. 

2267.  I should  be  glad,  if  it  would  not  give 
you  too  much  trouble,  to  have  them  within  the 
last  year  or  two  ? — I shall  look  the  point  up. 

2268.  Now,  at  Question  897,  dealing  with  the 

question  of  limited  owners,  Mr.  Russell  asked 
you  this:  Take  the  case  of  a limited  owner? 

(.4.)  In  the  case  of  a limited  owner  where  the 
limited  owner’s  estate  comes  to  an  end  after  the 
1st  January  1883,  all  tenancies  -created  by  such 
limited  owner  come  to  an  end  at  the  same  time, 
and  if  the  new  successor,  that  is,  if  the  remain- 
derman, or  the  next  tenant  for  life,  receives  rent 
from  those  tenants,  they  become  future  tenants, 
and,  of  course,  as  such,  they  are  excluded  from 
the  Land  Acts  ” ? — Yes. 

2269.  Now,  the  next  question  is  this  : “ Now, 

let  us  be  sure  about  this  ; do  you  think  there  are 
many  such  limited  owners  in  Ireland  ? (A.) 

Well,  of  course,  a very  large  number  of  Irish 
estates  are  in  settlement,  and  are  in  the  posses- 
sion of  tenants  for  life,  and  in  other  cases  where 
they  have  either  created  the  new  tenancy  or  so 
altered  the  old  one  as  to  make  it  a new  tenancy, 
that  tenancy  would  be  excluded  on  the  death  of 
the  tenant  for  life.”  And,  at  Question  904,  Mr. 
Sexton  says  : “ I am  not  sure  that  we  under- 
stand this  yet.  Do  you  mean  that  when  a limited 
owner  dies,  when  tenants,  during  the  tenure  of 
the  limited  owner,  have  applied  to  the  Court  and 
had  a fair  rent  fixed,  the  death  of  the  limited 
owner  has  placed  them  in  the  position  of  future 
tenants  ? ” And  you  answer  : “ That  has  been 
held  in  Peyton  v.  Gilmartin.”  Now,  1 just  want 
to  make  this  clear  about  Peyton  v.  Gilmartin. 
Does  not  Peyton  v.  Gilmartin,  and  the  principle 
laid  down  in  Peyton  v.  Gilmartin,  only  apply  to 
cases  where  the  tenancy,  upon  which  the  judicial 
rent  was  fixed,  was  created  by  a tenant  for  life  ? 
— Yes,  but  I have  made  that  clear,  I think. 

2270.  That  answer  of  yours  to  Mr.  Sexton 
(904)  is  of  a most  general  description  ? — I had 
present  to  my  mind  my  previous  reply  to  Mr. 
Russell.  When  I answered  Mr.  Sexton  I clearly 
intended  to  make  my  reply  apply  to  that. 

2271.  Supposing  a tenancy  is  created  by  an 
owner  in  fee,  will  not  that  bind,  not  only  that 
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owner  in  fee,  but  everybody  who  claims  under 
him  ? — Certainly  ; that  is  clearly  stated  by  Mr. 
Justice  Holmes  in  his  judgment  in  Peyton  v. 
Gilmartin. 

2272.  I think  you  said  in  one  of  your  answers 
(I  have  not  the  exact  reference)  that  you  had 
had  one  or  two  cases  in  which  tenancies  had  been 
created  by  limited  owners,  and  in  which  of  course, 
you  were  unable  to  give  effect  to  the  claim  ? — 
1 said  that  the  previous  week,  I think  in  Cavan, 
I had  two  cases  where  the  point  arose. 

2273.  This  is  your  answer  to  Question  913  : 
“ I would  not  say  that  very  many  have  been 
raised  at  present,  but  last  week  I dismissed  two 
myself  in  Cavan  on  that  point”? — Yes. 

2274.  I do  not  know  whether  you  are  able  to 
refer  us  to  any  others  ? — By  looking  back 
through  my  notes  I might  find  them  out. 

2275.  Can  you,  from  recollection,  say  that  these 
cases  are  constantly,  or  at  all,  cropping  up  before 
you? — I have  perhaps  one  or  two  every  now  and 
then,  not  oftener. 

2276.  No  more  than  one  or  two  in  a year, 
when  you  say  “every  now  and  then”?— I would 
say  I have  more  than  that. 

2277.  Could  you  give  us  a percentage  at  all  ? 
—No,  I could  not ; but  of  course  they  are  very 
few  undoubtedly. 

2278.  Very,  very  few  ? — That  is  to  say,  there 
are  very  few  in  which  the  point  is  raised. 

Mr.  T.  W.  Russell. 

2279.  Are  there  many  in  which  it  could  be 
raised  where  it  is  not  raised  ? — I think  that  in 
cases  of  estates  that  have  been  for  a long  time  in 
settlement,  undoubtedly,  there  would  be  a large 
number  of  cases  in  which  it  could  be  raised. 
Where  you  have  a succession  of  tenants  for  life 
one  following  on  the  other  for  a long  series  of 
years,  I think  in  cases  of  those  estates,  the 
question  could  be  raised  with  respect  to  a great 
number  of  holdings. 

Mr.  II'.  Kenny. 

2280.  The  creation  of  new  tenancies  by  the 
tenant  for  life? — Yes;  because  even  many  of 
the  tenancies  in  this  case  that  were  created  origi- 
nally by  the  settor  have  been  so  affected  by  the 
taking  out  of  new  tenancies  under  the  limited 
owners  as  to  bring  them  within  the  principle. 

2281.  But,  in  the  ordinary  run  of  cases,  would 
it  not  be  considered  that  the  old  tenancy  was 
continued  in  the  new  ? — No  ; if  the  old  tenancy 
had  been  so  altered  by  that  very  principle  of 
surrender  by  operation  of  law,  so  as  to  make  the 
old  tenancy  into  a new  tenancy,  and  that  was 
done  while  the  limited  owner  was  in  possession, 
then  the  tenants  would  come  within  it. 

2282.  Is  it  not  a matter  of  extreme  difficulty 
to  prove  such  surrender  ; in  Conroy  v.  Drogheda 
was  it  not  a matter  of  extreme  difficulty  to  prove 
it ; the  landlord  was  not  able  to  prove  it  in  that 
case? — The  facts  there  were  very  clear.  You 
must  remember  that  was  a case  of  a change  of 
tenancy,  which  took  place  within  a few  years, 
and  where  the  agreement  had  to  be  put  in  evi- 
dence, and  where  the  circumstances  surrounding 
the  change  in  tenancy  were  present  to  the  minds 
of  both  parties. 

O 2283.  Would. 
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Mr.  IV.  Kenny — continued. 

2283.  Would  the  mere  raising  of  the  rent 
amount  be  sufficient  ?^-No  ; not  the  raising  of  the 
rent,  but  the  taking  out  of  a lease,  or  any  new 
tenancy  that  would  be  inconsistent  with  posses- 
sion under  the  old  tenancy. 

2284.  That  is,  if  the  tenant  from  year  to  year, 
during  the  lifetime  of  a tenant  for  life,  got  a 
lease,  from  the  landlord  of  his  holding  ; that 
might  operate  as  a new  tenancy? — Quite  so. 

2285.  But  he  would  take  the  lease  with  his 
eyes  open,  and  know  what  he  was  doing,  would 
he  not  ? — Certainly. 

2286.  At  1033,  with  reference  to  O’Brien  v. 
White,  and  these  Clare  crag  lands,  Mr.  Russell 
asked  you  this  question  : “ That  is  to  say,  that 
if  a Clare  person  has  a farm  which  is  very 
craggy,  and  if  he  digs  with  his  spade  in  between 
the  crags,  and  that  is  the  only  farm  that  he  has, 
it  is  outside  the  Act,  because,  forsooth,  it  is  a 
pasture  holding  : is  not  that  what  it  means  ? ” 
and  your  answer  was  “Yes;”  does  not  that 
only  apply  to  a holding  where  the  valuation  is 
over  50/.? — That  is,  provided  the  tenant  does 
not  reside  thereon. 

2287.  Certainly ; but,  assuming  the  tenant 
residing  on  the  holding,  does  it  not  only  apply 
to  tenancies  the  valuation  of  which  is  over  50/.  ? 
Quite  so. 

2288.  So  that  if  the  tenant  resides  upon  his 
holding,  and  has  a farm  of  under  50  acres,  he 
may  till  it  as  he  chooses? — Certainly. 

2289.  Even  in  those  craggy  lands  of  Clare,  if 
he  resides  on  his  holding? — Yes. 

Chairman. 

2290.  Is  that  under  the  3rd  and  4th  sub- 
sections of  the  58th  section? — Yes. 

Mr.  W.  Kenny. 

2291.  Now,  at  No.  1395  (that  is  on  No.  3, 
Tuesday’s  evidence),  you  were  asked  this  : 
“ Might  I ask  you,  as  a matter  of  public  policy, 
whether  you  think  it  is  a desirable  state  of  things 
that  300,000  tenants  should  have  a fair  rent 
fixed,  and  that  250,000  (that  is  the  number) 
should  be  subject  to  rents  which,  by  comparison, 
are  excessive  ? ” and  your  answer  is,  “ Of  course, 
with  reference  to  the  second  case  you  name,  a 
large  number  of  them,  in  my  experience,  have 
not  come  into  court  because  they  are  getting 
perhaps  temporary  abatements.  I know  a large 
number  of  cases  on  which  I have  fixed  rents  for 
the  last  year,  stayed  out  of  court  for  ten  years, 
as  they  were  getting  temporary  abatements  from 
the  landlord.”  Now,  would  you  be  inclined  to 
say  that  a very  large  proportion  of  that  250,000 
who  have  not  come  in  and  got  a fair  rent  fixed, 
have  not  come  in  because  they  are  holding  at 
what  they  regard  as  comparatively  low  rents  ? — 
Oh,  yes,  that  is  quite  possible. 

Mr.  T.  W.  Russell. 

2292.  There  is  another  point  in  that  if  you 
will  allow  me.  I think  there  are  at  least  50,000 
of  the  Irish  tenancies,  that  are  reported  as  ten- 
ancies, that  are  mere  gardens,  half-acre  gardens, 
and  that  would  not  come  under  that  Act  at  all  ? 
— Yes,  a very  large  number  of  those  half -million 
holdings  are  composed  of  holdings  under  one  acre. 


Mr.  T.  W.  Russell  — continued, 
and  would  probably  be  excluded  from  the  Act 
on  a variety  of  grounds  of  exclusion.  If  you 
looked  at  the  return  of  the  acreage  of  the  hold- 
ings you  could  find  that  out. 

Mr.  W.  Kenny. 

2293.  At  1622,  on  the  question  of  town  parks, 
you  were  asked : “ If  a person  happens  to  live 
out  of  the  town,  it  cannot  be  held  to  be  a town 
park,  but  simply  because  he  happens  to  live  in 
town,  it  is  held  to  be  a town  park.”  “ Yes,”  you 
say  ; has  not  that  been  modified  by  the  Act  of 
1887  ; I think,  Cherry,  page  391  ? — Well,  it  was 
settled,  I think,  in  the  case  of  Nelson  v.  Head- 
fort,  that  a mere  change  in  residence  would  not 
prevent  the  principle  applying  when  the  holding 
was  in  the  occupation  of  a person  living  in  the 
town  at  the  passing  of  the  Act  of  1881. 

2294.  I want  to  direct  your  attention  to  the 
9th  section  of  the  Act  of  1887,  to  see  what  is 
the  interpretation  of  it : “A  town  park  shall  not 
cease  to  be  within  the  exemption  contained  in 
section  58  of  the  Land  Law  (Ireland)  Act,  1881, 
by  reason  only  of  the  occupier  ceasing  to  live  in 
the  city  or  town  to  which  it  belongs,  or  in  the 
suburbs  thereof,  or  by  reason  only  of  such  town 
park  devolving  upon  or  becoming  vested  in  a 
person  not  living  in  such  city  or  town,  or  in  the 
suburbs  thereof”  ? — Yes. 

2295.  Did  that  alter  the  existing  law  ? — It 
practically  affii-med  the  law  laid  down  in  Nelson 
v.  Headfort. 

2296.  I want  to  understand  exactly  what  it 
did.  It  affirmed  the  law  laid  down  in  Nelson  v. 
Headfort,  did  it  ? — Quite  so. 

2297.  Under  Nelson  v.  Headfort ; but  under 
this  section  is  there  a necessity  at  present,  in 
order  to  constitute  a town  park,  that  the  holder 
should  reside  in  the  town  ? — Not  at  the  time  the 
rents  have  been  fixed,  but  that  the  holder  should 
have  resided  in  the  town  at  the  passing  of  the 
Act  of  1881. 

Chairman. 

2298.  The  date  of  the  passing  of  the  Act,  is 
that,  the  time  at  which  he  should  show  his  resi- 
dence ? — Yes. 

Mr.  W.  Kenny. 

2299.  Either  he  or,  I presume,  his  predecessor 
in  title  ? — Yes,  quite  so;  in  fact  the  passing  of 
the  Act  of  1881  is  the  period  at  which  the  status 
of  all  those  tenants  is  looked  to  and  judged. 

2300.  So  that  it  is  not  a condition  now  of  a 
holding  being  held  to  be  a town  park  that  the 
person  who  serves  the  originating  notice  should 
be  a resident  in  the  town  or  suburbs  ?— Oh,  no, 
not  at  the  present  time. 

Chairman. 

2301.  On  whom  does  the  onus  of  proof  lie  ? — 
Of  showing  where  you  reside. 

2302.  Yes? — The  landlord  has  to  establish  the 
three  attributes  laid  down  in  the  58th  section  of 
the  Act  of  1881. 

2303.  On  the  landlord  the  onus  is  laid  to  prove 
the  three  statutory  conditions? — Quite  so ; but 
the  onus  of  proving  the  exception  introduced  by 
the  9th  section  of  the  Act  of  1887  lies  on  the 
tenant. 

2304.  The 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


SELECT  COMMITTEE  ON  LAND  ACTS  (.IRELAND). 


107 


22  May  1894.1  Mr.  Bailet.  [ Continued. 


Mr.  W.  Kenny. 

2304.  The  tenant  serves  his  originating  notice, 
claiming,  of  course,  to  be  an  ordinary  agricul- 
tural tenant? — Yes. 

2305.  Then  it  lies  on  the  landlord  to  show  that 
he  is  outside  ? — To  show  that  he  possesses  those 
three  statutory  requisites  to  make  a town  park. 

2306.  Questions  1636  and  1637  still  deal  with 
town  parks  : “ As  the  law  is,  it  leaves  practi- 
cally the  owners  of  town  parks  at  the  mercy  of 
the  landlord  ; they  are  subject  in  eviction,  are 
they  not?  (4.)  Yes,  they  are  outside  the  Act 
of  1881,  and  they  have  not  got  any  of  the  pro- 
visions of  that  Act  in  their  favour.”  Then  Ques- 
tion 1637  : “And  the  landlord  can  increase  the 
rent  as  much  as  he  likes,  or  put  them  out  ? (A.) 
He  can  deal  with  them  as  he  can  deal  with  the 
occupier  of  a town  house.”  Is  that  altogether 
right?  Would  you  not  like  to  qualify  that  last 
answer,  that  he  could  deal  with  them  as  he  would 
with  the  occupier  of  a town  house? — They  are 
specially  excepted  from  the  Act  of  1881,  except 
as  regards  its  improvement  clauses. 

2307.  Under  the  Act  of  1870,  have  not  they 
got  special  rights  under  the  15th  section;  are 
not  they  entitled  to  make  a claim  for  improve- 
ments. “ No  compensation  shall  be  payable 
under  the  preceding  provisions  of  this  Act  in 
respect  of  (1)  any  demesne  land  or  any  holding 
ordinarily  termed  ‘ town  parks,’  adjoining  or  near 
to  any  city  or  town  which  shall  bear  an  increased 
value  as  accommodation  land  over  and  above 
the  ordinary  letting  value  of  land  occupied  as  a 
farm,  and  shall  be  in  the  occupation  of  a person 
living  in  such  city  or  town,  or  the  suburbs 
thereof,  or  any  holding  let  to  be  used  wholly  or 
mainly  for  the  purpose  of  pasture,  and  valued 
under  the  Acts  relating  to  the  valuation  of  pro- 
perty in  Ireland  at  an  annual  value  of  not  less 
than  50/.,  or  any  holding  let  to  be  used  wholly 
or  mainly  for  the  purposes  of  pasture,  the  tenant 
of  which  does  not  actually  reside  on  the  same, 
unless  such  holding  adjoins  or  is  ordinarily  used 
with  the  holding  on  which  such  tenant  actually 
resides,”  and  then  it  goes  on  (it  is  at  page  169 
of  Cherry)  : “ Provided  that  nothing  herein  con- 
tained shall  prevent  the  tenant  of  any  such 
holding  making  any  claim  which  he  otherwise 
would  be  entitled  to  make  under  Sections  4, 
5,  and  7 of  this  Act.”  Does  not  that  still 
enable  the  owner  of  a town  park  holding  who 
has  made  improvements  to  claim  under  Sec- 
tion 4? — Yes,  he  is  entitled  to  make  any  claims 
that  he  could  have  made  under  Section  4. 

2308.  Under  Section  4,  for  improvements? — 
Yes,  but  I was  there  answering  a question  put 
by  Mr.  M'Cartan  as  to  the  right  of  the  landlord 
to  put  out  the  tenant. 

2309.  I was  only  dealing  with  the  generality 
of  your  answer.  The  generality  tends  to  lead 
one  a little  bit  astray.  He  puts  it : “ And  the 
landlord  can  increase  the  rent  as  much  as  he 
likes,  or  put  them  out.”  And  your  answer  is : 
“ He  can  deal  with  them  as  he  can  deal  with  the 
occupier  of '.a  town  house”? — Of  course,  it  is 
difficult  to  avoid,  in  giving  answers,  being  some- 
what general.  I have  present  to  my  mind  the 
particular  point  that  is  put  to  me,  and  another 
might  take  a more  general  meaning  from  that 

0.122. 


Mr.  W.  Kenny — continued, 
which  I say,  and  a meaning  which  I do  not 
intend. 

2310.  There  is  no  doubt  that  that  section  of 
the  Act  of  1870  does  give  them  a claim  ? — Yes, 
and  I would  like  to  say  I never  intended  to  assert 
the  contrary  in  my  answer. 

2311.  Oh,  no,  certainly  not;  only  the  answer 
is  a little  general  and  misleading  ? —Possibly. 

2312.  At  1638  (I  think  this  is  in  answer  to 
Mr.  M‘Cartan)  you  are  asked  : “ Do  you  not 
consider  that  the  landlord  has  ample  protection 
under  statutory  conditions  in  case  he  requires 
the  land  either  for  building  purposes  or  in  the 
interest  of  the  estate  ; it  says  here  : ‘ During  the 
continuance  of  a statutory  term  in  a tenancy, 
save  as  hereinafter  provided,  the  Court  may,  on 
the  application  of  the  landlord,  and  upon  being 
satisfied  that  he  is  desirous  of  resuming  the  hold- 
ing or  part  thereof  for  some  reasonable  and  suffi- 
cient purpose  having  relation  to  the  good  of  the 
holding  or  of  the  estate,  including  the  use’  of  the 
ground  as  building  ground,’  and  certain  other 
things.  Do  you  not  feel  that  that  is  quite  suffi- 
cient protection  for  the  landlord,  and  that  in  the 
interests  of  the  people  of  the  town  it  should  be 
deemed  to  be  sufficient  ” ? and  your  answer  is  : It 
gives  the  landlox-d  the  power  of  taking  up  any 
portion  of  the  land  required  for  building.”  Has 
it  not  been  decided  that  if  the  landlord  wishes  to 
resume  the  possession  of  a holding  he  must  pay 
full  compensation  for  it  under  the  5th  section  of 
the  Act  of  1881  ?— Yes. 

2313.  And  has  it  not  also  been  held  (I  think 
in  the  case  of  M‘Farland  v.  Carre)  that  full  com- 
pensation means  what  a tenant  would  get  for  the 
holding  in  the  open  market  if  it  was  set  up  for 
sale?— Yes,  M ‘Farland  v.  Carre,  reported  in 
17  “ Irish  Law  Times,”  page  60. 

2314.  With  reference  to  holdings  outside  the 
Act,  at  Questions  1776  and  1767,  you  say : 
“ Then  they  decided  ” (referring  to  Drought  v. 
Stubber)  “ that  if  the  letting  showed  that  it 
would  be  unhusbandlike  not  to  consume  the 
hay  on  the  holding,  then  you  were  excluded, 
altogether  apart  from  the  terms  of  the  instru- 
ment of  letting?  (A.)  Yes,  (Q.)  That  is 
the  last  decision,  is  it  not?  -(A.)  In  fact 
it  has  come  down  gradually  to  regard  what 
the  Court  of  Appeal  says  is  the  proper  use 
of  the  holding.”  But  is  not  what  the  Court 
of  Appeal  have  held  this,  that  when  they 
find  that  a particular  user  -would  have  been 
user  of  the  holding,  they  have  come  to  the 
conclusion  that  this  must  have  been  in  the  minds 
of  the  parties  when  they  entered  into  the  letting  ? 
—■•Certainly. 

2315.  And  that  they  must  have  contracted 
with  reference  to  that  particular  user  ?— Cer- 
tainly. Of  course  the  words  of  the  section  arc, 
“ Let  and  used  for  the  purpose ;”  that  is,  “ pur- 
pose ” is  the  important  word  in  the  excluding 
section. 

2316.  But  the  Court  of  Appeal,  in  fixing  a 
particular  user,  or  mode  of  user,  upon  the  farm, 
do  not  decide  that  that  was  in  the  contemplation 
of  the  parties  in  the  face  of  evidence  to  the  con- 
trary ? — Oh,  no;  it  is  when  they  have  no  evi- 
dence that  they  assume,  that  the  user  of  the 
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Mr.  W.  Kenny — continued, 
holding  shows  what  the  intention  of  the  parties 
was. 

2317.  In  fact  they  settle  the  term  of  the  con- 
tract ? — Quite  so. 

Chairman. 

2318.  If  the  contract  is  silent  about  the  pur- 
pose, they  admit  extrinsic  evidence,  do  they  not? 
— Yes,  they  admit  extrinsic  evidence  as  to  the 
nature  and  character  of  the  user  of  the  land. 

Mr.  Brodrick. 

2319.  At  Question  1381,  Mr.  Sexton  asks  you 
this : “I  find  scattered  through  your  very  im- 
portant evidence,  no  fewer,  I think,  than  47 
restrictions  and  exclusions,”  and  he  proceeds  to 
name  them  ; and  you  replied  that  you  agreed 
with  that.  Could  you  give  a schedule  of  the 
47  restrictions  stating  how  many  cases  have  been 
affected  by  each  ? — You  will  see  further  on  that 
Mr.  Sexton  asked  me  (I  think  in  1384)  to  draw 
up  a list  in  a tabular  form,  which,  of  course, 
I mean  to  do ; I have  not  had  time  yet  to  do  it. 

2320.  You  have  not  been  able  to  do  so  yet  ? — 
No. 

2321.  Could  you,  in  drawing  up  that  tabular 
form,  give  the  Committee  any  idea  of  the  number 
of  holdings  in  Ireland  which  have  been  effected 
by  these  restrictions  ? — I could  not  possibly;  I 
have  no  machinery  by  which  I would  be  able  to 
find  that  out. 

2322.  Would  you  say  that  these  restrictions 
had  left  a large  number  of  holdings  in  Ireland 
outside  the  Act? — Well,  Mr.  Sexton  there 
speaks  of  “restrictions  and  exclusions.”  The 
restrictions  refer  to  restrictions  in  the  claim  for 
compensation  for  improvements ; the  exclusions, 
of  course,  are  those  that  bar  a tenant  from 
applying  under  the  Act  at  all. 

2323.  Would  you  divide  the  restrictions  and 
exclusions  into  two  classes  ? — Oh,  yes. 

2324.  Into  the  class  of  those  omitted  on 
grounds  of  public  policy  by  Parliament,  and 
those  omitted  by  judicial  interpretation  ? — Yes, 
that  might  be  done. 

2325.  Do  you  propose  to  include  in  your 
tabular  statement  the  tenancies  excluded 
deliberately  by  the  Land  Act  of  1870? — I 
understand,  that  Mr.  Commissioner  FitzGerald, 
at  the  request  of  the  Committee,  is  preparing  a 
tabular  statement  of  the  numbers  of  cases 
excluded. 

2326.  Under  each  of  these  heads? — I do  not 
know  how  far  the  Committee  require  him  to 
have  sub-heads,  but  he  is  preparing  some 
tabular  statement  dealing  with  the  excluded 
cases,  cases  that  have  been  dismissed. 

2327.  Is  it  your  contention,  speaking  broadly, 
that  a large  number  of  tenancies  have  been 
subjected  to  restrictions  not  imposed  by  the 
Land  Act,  but  which  have  been  brought  about 
by  judicial  decisions  contrary  to  the  intention  of 
the  Land  Act  ?— No  ; I never  intended  to  say 
anything  of  that  kind.  I.  merely  stated  the  fact 
in  my  evidence,  and  I would  wish  to  make  that 
clear;  I was  not  saying  that  the  courts  in  any 
way  went  beyond  the  intention  of  the  Legislature ; 
all  I set  forth  was  what  the  courts  actually 


Mr.  Brodrick — continued, 
have  done.  Of  course  it  is  for  the  Committee 
to  consider  how  far  that  is  consistent  with  the 
intention  of  the  Legislature. 

2328.  What  I want  to  arrive  at  is  this : did 
you  not  in  your  reply  to  Mr.  Sexton  mix  up,  not 
merely  holdings  which  have  been  made  subject 
to  restrictions  by  judicial  interpretation,  but  also 
holdings  which  were  deliberately  excluded  by 
Parliament  without  any  question  of  interpre- 
tation ? — No  ; I do  not  think  I mixed  them  up. 

I was  there  referring  to  a very  broad  question  of 
Mr.  Sexton’s,  where  he  proceeded  to  classify  my 
evidence  of  the  previous  day  as  regards  the 
number  of  restrictions  imposed — for  example,  by 
the  4th  section  of  the  Act  of  1870,  on  the  claim 
of  the  tenant  to  get  compensation  for  improve- 
ments, and  then  he  went  on  also,  to  classify  my 
statement  of  the  exclusion  of  the  tenancies  from 
the  Act,  both  by  judicial  decisions,  and  by  the 
specific  section  of  the  Act  of  1881. 

2329.  Now  let  us  try  it  by  the  question  of  the 
large  pasture  farms.  At  983  you  answered : 
“ In  the  first  one,  the  principle  of  the  case  of 
Leonard  v.  St.  Leger  Barry  has  been  introduced 
very  largely  into  that  class  of  cases ; that  is, 
where  a portion  of  the  holding  is  non-agricult ural 
the  entire  holding  is  excluded.”  Would  you 
wish  to  modify  that  answer  ? — No ; in  what 
direction  do  you  mean  modify  it  ? 

2330.  Do  you  wish  to  modify  the  answer,  that 
“ where  a portion  of  the  holding  is  non- 
agricultural  the  entire  holding  is  excluded  ” ? — 
No. 

2331.  Mr.  Kenny  has  asked  you  a question  or 
two  with  regard  to  one  or  two  of  these  points. 
You  say  “That  is  laid  down  in  Boyle  v.  Foster 
and  that  class  of  cases.”  What  is  Boyle  v. 
Foster  ? — That  is  a case  where  a portion  of  the 
demise  in  a lease  was  a mill.  That  mill  was 
burnt  down  subsequently.  The  tenant  came 
into  court  to  get  a rent  fixed.  A very  large 
portion  of  the  holding  was  purely  agricultural, 
and  this  mill  was  very  much  less  in  value  as 
compared  with  the  agricultural  portion,  but  the 
mill  portion  being  non-agricultural,  the  entire 
holding  was  excluded. 

2332.  Was  not  80/.  the  rent  of  the  mill  which 
formed  part  of  the  holding ; was  not  the  judgment 
expressly  based  upon  the  fact  that  a substantial 
portion  of  the  holding  was  non-agricultural?  ~ 
Yes. 

2333.  Therefore  it  would  be  erroneous  to 
generalise  from  Boyle  v.  Foster,  and  to  assume 
that  if  a small  portion  of  a holding  was  non- 
agricultural  therefore  it  would  be  excluded  ? — 
No  ; in  fact  I think  the  courts  have  generalised 
in  the  direction  of  holding  that  a very  small  por- 
tion is  sufficient  to  exclude ; for  in  the  case  of 
Wall  v.  Eyre  an  extremely  trivial  portion  was 
non-agricultural,  and  the  entire  holding  was  ex- 
cluded. 

2334.  What  were  the  proportions  in  that  case  ? 
— In  Wall  v.  Eyre  the  demise  of  the  farm  in- 
cluded the  tolls  of  a fair,  and  it  was  proved  in 
evidence  that  the  tolls  of  a fair  in  that  case  were 
practically  trivial,  a few  shillings  at  each  fair  ; 
that  in  fact,  the  tolls  had  become  practically 
non-existent,  and  the  holding  was  excluded  upon 
that  principle. 

2335.  Did 
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Mr.  Brodrick — continued. 

2335.  Did  not  Lord  Justice  FitzGibbon  ex- 
pressly state  in  Boyle  v.  Foster  that  it  did  not 
follow  that  because  part  of  the  holding  was  of  a 
special  character  the  entire  holding  was  outside  ; 
and  has  not  that  judgment  been  followed  in  a 
great  number  of  cases  ? — He  held,  as  far  as  I re- 
member, the  judgment  at  this  time,  that  to  have 
certain  non-agricultural  elements  on  a holding, 
which  may  be  necessary  for  the  proper  working 
of  that  holding,  did  not  necessarily  exclude  it. 
You  may  have  even  a scutch  mill,  which  may  be 
very  necessary  for  the  holding,  and  although  the 
scutch  mill  may  be  non-agricultural,  still  in  such 
a case  it  would  not  necessarily  follow  that  you 
would  exclude  the  entire  holding. 

2336.  If  the  impression  left  by  your  answer 
was,  as  I think  it  was,  that  in  nine  cases  out  of 
ten  where  a portion  of  the  holding  was  non-agri- 
cultural, the  entire  holding  was  excluded,  that 
would  not  be  accurate ; you  answered  with  regard 
to  Drought  v.  Stubber ; in  that  case  was  it  a fact 
that  the  tenant  was  only  allowed  to  break  up  40 
acres  out  of  195  ? — Yes,  the  principle  of  Drought 
v.  Stubber  is  entirely  different  to  that  of  Boyle  v. 
Foster.  They  are  based  on  entirely  different 
principles  in  law. 

2337.  Is  it  not  the  fact  that  less  than  one-fifth 
of  the  holding  could  be  broken  up,  and  that  it 
was  held  to  be  inside  the  Act? — Yes,  that  was  a 
pasture  holding.  Boyle  v.  Foster  is  a non-agri- 
cultural holding  case,  and  entirely  different  prin- 
ciples were  applied.  You  cannot  apply  the 
principles  of  Boyle  v.  Foster  to  Drought  v. 
Stubber. 

2338.  Speaking  generally,  is  it  not  the  fact 
that  where  no  substantial  portion  of  the  holding 
can  be  broken  up,  it  has  been  held,  in  Drought  v. 
Stubber,  and  again  in  Holmes  v.  Lawder,  that 
the  holding  is  within  the  Act,  and  can  be  the 
subject  of  a fair  rent  ? —Yes,  but  since  Holmes  v. 
Lawder,  the  courts  have  very  largely  gone  upon  a 
different  principle  of  interpretation  of  that  section. 
Since  the  case  of  Rivers  v.  Hamilton,  and  down  to 
the  very  last  case  I referred  to  on  the  last  day,  I 
think  McComick  v.  Loftus,  the  courts  have  gone 
very  much  more  on  the  general  character  of  the 
user  of  the  holding.  At  the  time  of  Drought  v. 
Stubber  they  held  very  largely  by  the  exact 
quantities  that  were  permitted  to  be  broken  up 
under  the  lease  or  contract. 

2339.  It  would,  however,  would  it  not,  be 
erroneous  to  suppose  that  the  Act  has  pressed 
hardly  on  pasture  holdings  where  a small  amount 
could  be  broken  up ; in  a great  majority  of  these 
cases  it  would  be  erroneous  to  suppose  that  the 
courts  have  held  that  they  were  outside  the  Act, 
would  it  not  ? — If  I draw  up  for  you  a tabular 
statement,  as  I think  I can,  dealing  with  the 
proportions  that  were  held  to  exclude  a holding, 
you  can  very  easily  judge  of  that,  and  if  you  wish 
I shall  be  happy  to  do  it. 

2340.  I think  it  will  be  very  useful? — Yes. 

2341.  Referring  for  one  moment  to  Crook- 
shank  v.  Law  ; you  put  that  forward,  but  I pre- 
sume you  did  not  put  it  forward  as  a typical 
case  ? — No  ; I merely  put  that  forward  as  a case 
where  a certain  small  portion  of  land  which, 
standing  by  itself  was  agricultural,  that  is,  where 
there  was  no  house  on  it  or  nothing  on  it  which 
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Mr.  Brodrick — continued, 
would  make  it  non-agricultural,  being  taken  by 
a person  for  the  purpose  Mr.  Kenny  brought 
out,  by  a.  solicitor,  or  a resident  in  a neighbour- 
ing house  for  the  convenience  of  his  residence,  it 
was  held  to  be  taken  lor  non-agricultural  pur- 
poses and  excluded. 

2342.  You  would  hardly  contend,  would  yon, 
that  the  grievance  of  a solicitor  residing  close  to 
the  town  of  Portrush,  who  wanted  to  take  three 
acres  of  land  for  his  own  purposes,  was  a griev- 
ance of  an  agricultural  tenant? — I clearly 
guarded  myself ; I never  .alleged  it  to  be  any 
grievance ; I merely  quoted  it  as  a case  illustra- 
tive of  the  law.  As  to  its  being  a grievance,  I 
did  not  wish  the  Committee  to  draw  any  conclu- 
sion. 

, 2343-  Your  answer  was  this  : “It  has  been 
also  held  in  the  case  of  Crookshank  v.  Law  that 
a taking  of  three  acres  of  agricultural  land  by  a 
man  who  wanted  to  add  that  on  to  his  residence 
would  be  outside  the  Act  ” ? — Yes. 

2344.  That  rather  conveyed  the  impression, 
did  not  it,  that  he  was  a small  tenant  who  had 
taken  three  acres  of  agricultural  land,  and 
wanted  to  farm  it  to  make  his  living  by  it.  I 
w.ish  just  to  get  that  clear  ?— Yes,  that  is  so.  I 
did  not  mean  to  put  it  forward  at  all  from  that 
point  of  view.  As  I say,  I quoted  it  as  an  illus- 
tration of  the  principle  on  which  the  courts 
proceed,  that  you  may  exclude  a piece  of  land  of 
that  character  if  it  is  taken  under  certain  circum- 
stances, and  for  a certain  purpose. 

2345.  You  did  not  put  it  forward  as  one  of 
those  classes  of  case  for  which  the  Act  was 
specially  intended,  an  agricultural  tenant  ?— Oh, 
no. 

2346.  Then  with  regard  to  O’Brien  v.  White, 
as  to  which  Mr.  Kenny  asked  you,  it  is  a fact,  is 
it  not,  that  the  number  of  these  farms  in  the 
county  of  Clare  which  are  above  50/.  valuation 
is  not  large  ?— Of  course  I do  not  know  what  the 
numbers  are. 

2347.  Are  you  aware  that  out  of  15,700 
holdings  in  County  Clare,  only  988,  or  about 
one-sixteenth,  are  over  50/.  valuation  ? — I am  not 
aware,  but  I take  it  that  that  is  so. 

2348.  Then  it  would  hardly,  under  these  cir- 
cumstances, be  true  to  say,  would  it,  what  you 
did  say  in  answer  to  a question  put  by  Mr. 
Healy.  He  asked  you  (Q.  1030):  “Was  not 
that  an  enormous  decision  affecting  the  whole 
county.”  This  is  O’Brien  v.  White.  You  would 
hardly  call  that  “ an  enormous  decision  affecting 
the  whole  county,”  would  you  ? — I do  not  think 
I said  that,  did  I ? In  my  answer  I did  not 
affirm  that. 

2349.  Are  you  aware  that  your  answer  has 
been  so  taken  in  the  newspapers  in  Ireland,  or  do 
you  not  read  them  ; I thought  it  just  as  well  to 
ask  the  question  to  remove  that  idea  ; you  would 
say  that  this  decision  was  one  of  very  limited 
application,  would  not  you  ? — On  the  figures  you 
give  there  of  the  number  of  holdings  that  that 
could  possibly  apply  to. 

2350.  Do  you  know  what  the  proportion  of 
the  whole  number  of  holdings  in  Ireland  valued 
at  over  50/.  is  to  the  others  ? — No,  I do  not. 

2351.  Would  you  be  surprised  to  know  that 
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Mr.  Brodrick — continued, 
it  was  about  one-twelfth  of  the  whole,  or  about 
4 0,000 Z.  ?— Yes,  that  is  probably  correct. 

2352.  To  suppose  that  this  was  “ an  enormous 
decision  affecting  the  whole  county  ” would  be 
absurd ; it  affects  a limited  class  of  holdings 
only  ? — Undoubtedly. 

2353.  With  regard  to  town  parks,  you  have 
told  Mr.  Kenny,  I think,  substantially,  that  you 
do  not  maintain  the  idea  that  half-a-dozen  houses 
collected  at  the  cross-roads  would  be  held,  if  they 
created  a demand  for  accommodation  land,  to 
be  town  parks  ? — N o ; the  only  difficulty  I think 
is  what  limit  of  population  you  could  come  to. 
We  have  no  guide  as  to  how  far  down  we  may 
come. 

2354.  You  have  mentioned  the  town  of  Dun- 
drum  as  being  a very  small  town  for  town  parks 
with  a population  of  376  ? — Yes. 

2355.  Would  you  consider  that  Dundrum  was 
only  a village,  or  would  you  consider  it  a town 
of  some  importance  in  its  way  ? — I know  Dun- 
drum  pretty  well.  I have  been  there  and  I have 
fixed  rents  about  it.  It  is  rather  a typical  case 
of  a small  town  without  any  particular  trade, 
situated  close  to  the  sea ; but  I can  show  you 
the  map  of  it,  and  you  will  see  how  it  lies. 

2356.  Are  you  aware  that  some  30,000  tons 
of  coal  are  shipped  there  every  year  ? — No,  Ido 
not  know  the  figures. 

2357.  Do  you  know  that  a pier  has  been  re- 
cently built  there,  not  long  ago? — Yes,  I have 
seen  that  pier. 

2358.  I mean  in  its  surroundings,  do  you 
know  it  as  a fact,  or  would  you  say  that  the 
boundaries  at  present  of  a small  town  represents 
the  whole  of  the  inhabitants,  or  are  not  those 
boundaries  sometimes  placed  very  close,  and  do 
not  include  the  whole  population  ? — That  is  pos- 
sible in  somo  cases.  In  many  of  these  cases  they 
take  in  the  population  of  the  electoral  division  in 
which  the  town  is  situated. 

2359.  That  does  not  always  include  the  whole 
of  the  houses,  does  it?— It  varies  very  much.  In 
some  cases  they  may  leave  out  some  of  the 
suburbs;  in  others  they  may  include  a large 
portion  of  the  surrounding  country. 

2360.  Do  you  regard  the  withholding  of  town 
parks  from  the  Acts  as  being  prejudicial  to 
the  towns  in  which  they  are  ? — I think,  as 
is  shown  in  the  sections  dealing  with  them, 
Parliament  considered  it  would  be  prejudicial  to 
admit  all  holdings  that  might  be  classified  as 
town  parks  to  the  benefits  of  the  Act,  and  very 
specific  provisions  have  been  inserted  which  will 
prevent  that  inclusion  taking  place,  so  as  to  in- 
jure the  growth  of  the  town. 

2361.  In  your  experience,  in  cases  which  have 
been  known  to  be  town  parks,  have  you  not  had 
to  deal  with  a large  number  which  were  inti- 
mately connected  with  the  development  of  the 
town? — Yes. 

2362.  Would  not  you  say  that  in  those  cases, 
to  fix  a purely  agricultural  rent  would  be  a very 
hard  thing  upon  the  landlord? — Yes. 

2363.  For  accommodation  land  ? — Yes. 

2364.  Is  it  not  the  case  that  where  the  landlord 
wishes  to  build  either  small  houses,  or  to  make 
any  improvements  near  a town,  the  town  park  is 
the  only  opportunity  he  has  of  doing  so  ? — I 
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think  it  is  not  of  so  much  value  as  a matter  of 
building  ground,  as  it  is  of  facilitating  the  other 
tenants  he  has  in  the  town,  and  enabling  them  to 
have  small  plots  of  land  for  the  supply  of  their 
houses  in  the  town.  In  that  way  it  is  very  con- 
venient to  have  those  town  parks. 

2365.  And  for  those  purposes,  obviously,  the 
landlord  is  the  proper  recipient  of  the  rent,  is  he 
not  ? — Of  course,  he  is  the  owner. 

2366.  If  there  is  an  increased  value,  it  naturally 
goes  to  the  landlord  ? — Naturally. 

2367.  Therefore,  if  you  were  to  fix  an  agricul- 
tural rent,  as  has  been  suggested,  on  a large 
number  of  these  town  parks,  you  would  be  doing 
great  injustice  to  the  landlord,  would  you  not  ? 

Of  course  you  might  apply  that  observation  to 
any  of  the  rents  that  we  fix. 

2368.  It  has  been  suggested  that  these  small 
towns  have  been  made  the  subject  of  town  parks  ; 
indeed,  I believe  you  said  just  now  even  some 
smaller  ones  than  Dundrum  and  Five  Mile  Town? 

—Yes.  . , . 

2369.  Do  you  suggest  that  towns  which  have 
not  been  towns  at  all  have  been  made  the  subject 
of  town  parks  ? — What  I think  is,  that  now  it  is 
very  difficult  really  to  know  what  is  a town  ; it 
is  very  difficult  to  know  how  ffir  down  you  are  to 
come.  I know  I would  find  very  great  difficulty 
myself  in  determining  what  is  a town. 

2370.  Now,  take  Five  Mile  Town — you  have 
mentioned  Five  Mile  Town.  Would  not  you  call 
Five  Mile  Town  a town  in  the  fullest  sense  of  the 
Irish  use  of  the  word  ? — Yes. 

2371.  I mean  it  is  a town  with  a market  place, 
and  a bank? — Yes,  they  call  all  those  collections 
of  houses,  towns. 

2372.  It  has  a fort,  houses,  police  barracks, 
churches,  schools,  hotels,  and  all  the  concomitants 
of  a town,  has  it  not? — Quite  so. 

2373.  It  has  been  known  as  a town  for  some 
200  years? — Yes. 

2374.  And  it  is  an  increasing  town,  is  it  not? 
— I believe  so. 

2375.  I would  ask  you  then,  in  that  case,  why 
you  selected  Five  Mile  Town  as  a town,  and 
quoted  the  small  population  ; did  you  intend  by 
that  to  insinuate  that  it  should  not  be  a town  ? •- — 
Certainly  not.  The  reason  I quoted  Five  Mile 
Town  was,  that  Five  Mile  Town  was  the  first 
case  decided  by  the  Land  Commission  under 
Caledon  v.  Archer,  in  which  they  came  below  the 
limit  of  population  that  had  previously  been 
adopted.  Previously  they  had  adopted  the  popu- 
lation test  for  a town  which  is  not  less  than  600. 
Five  Mile  Town  was  the  first  case  in  which  they 
came  below  that. 

2376.  Then  I do  not  understand  you  in  any 
way  to  contest  their  decision  ? — Certainly  not. 

2377.  You  would  not  say  ii  was  desirable,  to 
go  back  on  the  population  test? — Well,  that  is  a 
matter  that  I really  have  nothing  to  say  to. 

2378.  I think  just  now  you  admitted  that  a 
town  park,  as  you  put  it  in  your  answer  to  Ques- 
tion 1622,  is  not  to  be  decided  simply  by  whether 
a person  happens  to  live  within  the  town.  You 
are  asked  : “ If  a person  happens  to  live  out  of 
the  town,  it  cannot  be  held  to  be  a town  park ; 
but  simply  because  he  happens  to  live  in  town  it 
is  held  to  be  a town  park  ?”  and  you  say  “ Yes.” 

You 
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Mr.  Brodrick — coutinued. 

You  have  modified  that  answer,  have  you  not  ? — 
What  I explained  was,  that  I was  referring  to 
the  time  at  which  the  status  .of  the  tenant  was  to 
be  decided,  namely,  the  passing  of  the  Act  of 
1881.  That  is  the  crucial  point  at  which  we 
must  decide  whether  he  was  living  in  the  town 
or  not. 

2379.  At  present,  under  the  Act  of  1887, 
your  answer  would  not  be  quite  correct,  would 
it  ? — I intended  my  answer  to  refer  to  the 
passing  of  the  Act  of  1881,  and  in  that  sense  it 
would  be  quite  correct. 

2380.  On  the  question  of  improvements,  you 
mentioned  an  impression  on  your  mind  that  the 
tenants  had  made  improvements  in  certain  cases 
and  were  unable  to  prove  them.  Now,  with 
regard  to  the  converse  of  that  : you  are  aware 
that  there  are  a certain  number  of  English- 
managed  estates,  so-called,  in  Ireland  ; and  those 
English-managed  estates  are  subject,  are  they 
not,  to  the  improvements  having  been  made  and 
substantially  maintained. by  the  landlord? — That 
is  so. 

Chairman. 

2381.  Is  not  that  the  meaning  of  an  “ English- 
managed  estate  ” ? — Yes. 

Mr.  T.  W.  Russell. 

2382.  Do  I understand  that  you  are  aware  of 
these  estates  being  in  Ireland  ? — What  I meant 
was,  that  I am  aware  that  there  are  estates  in 
Ireland  on  which  it  is  alleged  that  the  improve- 
ments were  made  and  maintained  by  the  landlord. 

Mr.  Brodrick. 

2383.  Can  you  mention  any  estate  in  which 
the  landlord  has  been  able  to  prove  that?— It 
has  been  raised  so  seldom  before  me,  that  I 
cannot.  I only  know  of  one  occasion  on  which 
that  point  was  raised  before  me ; that  was  a case 
on,  I think,  Mr.  Talbot  Crosby’s  estate  in 
Kerry.  There  it  certainly  was  proved  that  the 
improvements  were  made  by  the  landlord,  and  it 
was  also  proved  that  for  a time  he  maintained 
them,  but  then  the  proof  broke  down  ; within  the 
last  20  years  or  so,  he  had  ceased  to  maintain 
them  ; consequently  we  could  not  decide  that  it 
was  an  English-managed  estate. 

2384.  In  fixing  a fair  rent  in  a case  like  that, 

I suppose  you  would  have  to  leave  that  out  of 
account,  unless  the  landlord  could  prove  that  he 
had  maintained  them? — Of  course,  the  applica- * 
tion  was  to  refuse  the  application  of  the  tenant, 
and  dismiss  him  on  the  ground  that  he  had  no 
right  to  apply,  it  being  an  English-managed 
estate.  We  held  he  had  a right  to  apply  ; but 
then  in  fixing  the  rent,  we  were  bound  to  take 
into  account  the  fact  that  the  landlord  had  made 
the  improvements,  and  that  he  had  maintained 
them  up  to  a certain  point. 

2385.  Where  a landlord  can  prove  that  he 
has  made  the  improvements,  and  is  unable  to 
prove  that  he  has  maintained  them,  even  though 
the  tenant  has  only  made  trifling  repairs  or 
additions  to  the  improvements,  as  a matter  of 
fact,  the  landlord  loses  the  credit  for  his  ex- 
penditure?— No;  not  the  credit  for  his  expen- 
diture; but  it  bars  the  landlord  from  relyino- 
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Mr.  Brodrick-r- continued, 
upon  the  exclusion  section.  He  is  entitled  to 
have  credit  for  the  improvements  in  our  fixing 
ihe  rent,  that  is,  we  have  to  take  into  account 
on  fixing  the  rent,  the  fact  that  the  landlord 
has  made  the  improvements  and  partially  main- 
tained them. 

2386.  Then  you  would  be  able  to  give  credit 
in  that  case  where  the  landlord  has  given  slate 
and  timber  ? — Certainly. 

2387.  You  give  him  the  credit? — Undoubt 
edly. 

2388.  He  loses  the  right  to  have  the  applica- 
tion dismissed  ?— He  loses  the  right  to  have  the 
application  dismissed. 

2389.  With  regard  to  books  kept  by  the  land- 
lord, I think  you  have  told  us  that  you  have 
found  on  the^  large  estates  that  books  could  be 
produced  ? — Yes,  as  far  as  I remember,  on  most 
of  the  large  estates  books  are  carefully  kept,  in 
which  allowances  for  slates,  timber,  or  drainage 
are  entered  against  each  tenant. 

2390.  But  in  cases  where  a sale  has  been 
made,  and  the  landlord  has  purchased  the  estate, 
have  you  found  that  books  have  been  transferred 
and  that  the  landlord  could  go  back  ? — Where  a 
sale  has  taken  place,  and  where  the  books  have 
not  been  transferred,  as  a rule,  no  application  is 
made  on  a claim  for  that  class  of  allowance  ; 
whether  they  are  made  or  not,  we  have  no  means 
of  knowing,  for  the  present  landlord,  I suppose, 
not  having  the  books,  does  not  make  the  claim. 

2391.  As  a matter  of  fact,  in  your  experience 
where  an  estate  has  been  bought,  have  books 
been  presented  to  you  on  claiming  improvements  ? 
- The  presumption  is  that  they  are  the  landlords 
in  that  case.  The  big  estates  I am  speaking  of, 
in  the  north  of  Ireland  and  other  places,  have 
been  in  the  possession  of  the  landlords  for  genera- 
tions, and  I know  of  none  of  them  that  have 
been  sold  within  recent  times,  say,  under  the 
Landed  Estates  Court  Act,  so  that  the  question 
really  never  arises.  _ I cannot  recall  any  big 
estate  that  was  sold  in  that  way,  with  one  excep- 
tion, that  was  the  estate  of  Mr.  Richardson,  in 
Armagh,  where  he  bought  from  Lord  Powers- 
court. 

Mr.  7'.  W.  Russell. 

2392.  Mr.  Bruce? — I have  not  fixed  rents  on 
Mr.  Bruce’s  estate. 

Mr.  Brodrick. 

2393.  Then,  with  regard  to  this  impression  on 
your  mind  that  tenants  had  made  improvements 
for  which  you  have  been  unable  to  allow,  do  you 
apply  that  to  improvements  made  under  a lease  ? 
— Made  under  a lease. 

2394.  Do  you  or  do  you  not  mean  that  im- 
provements made  under  a lease  ought  not  to  hold 
after  the  termination  of  the  lease,  that  the  lease 
is  not  to  be  held  to  be  a consideration  for  them  ? 
— In  a great  number  of  cases  where  we  are  con- 
fident, or  where  we  are  satisfied  that  the  tenant 
has  made  the  improvement,  we  disallow  them  on 
the  ground  that  they  were  made  under  a lease 
which  excluded  such  improvements. 

2395.  Is  not  the  present  law  iu  Ireland  as  to 
improvements  made  under  a lease,  practically  the 
same  as  for  improvements  made  under  a lease  for 
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Mr.  Brodrick — continued, 
building  or  any  other  purposes  in  Great  Britain  ? 
— I take  it  so. 

2396.  That  is  to  say,  if  you  suggest  that  im- 
provements are  not  compensated  by  the  lease, 
that  equally  applies  to  the  general  law  ; certain 
improvements  are  made  under  a lease,  and  noth- 
ing is  allowed  for  them  at  the  end  of  it? — Un- 
doubtedly. 

2397.  If  you  take  houses  in  any  part  of  Ire- 
land, you  may  enter  upon  a building  lease  on  those 
terms,  may  you  not? — Quite  so. 

2398.  And  the  position  of  the  tenant  taking 
a lease  of  agricultural  land  is  practically  similar  ? 
— Quite  so.  I would  like  to  say  again  1 do  not 
challenge  the  right  or  the  wrong  of  it ; l merely 
stated  the  law. 

2399.  Mr.  Russell  asked  you  in  Question  795  : 
“ Supposing  the  lease  expires  and  the  tenant  has 
covenanted  not  to  claim  for  improvements  on 
quitting  his  holding,  supposing-  he  does  not  quit 
his  holding,  that  a new  arrangement  is  made,  am 
I to  understand  that  that  tenant,  not  quitting  his 
holding,  but  being  subject  to  the  new  arrange- 
ment, is  liable  to  have  the  rent  put  on  every 
farthing  he  has  spent  during  his  previous 
tenancy?”  And  you  reply,  “Yes;  this  _ is 
governed  by  the  case  of  O’Neill  v.  Cooper,  which 
is  not  reported.”  Have  you  known  any  tenant 
who  has  suffered  disadvantage  in  this  way  ? — 
That  is,  that  he  is  liable,  not  quitting  his  holding, 
to  have  reDt  put  upon  improvements  made  under 
his  previous  lease. 

2400.  The  question  is,  he  “ is  liable  to  have 
the  rent  put  on  every  farthing  he  has  spent 
during  his  previous  tenancy.”  I mean  with  regard 
to  that,  have  you  known  any  tenant  who  has 
suffered  in  that  way  ; have  you  known  a case  ?— 
I have  very  frequently  myself  imposed  rent  on 
improvements  made  under  a previous  lease, 
where  the  tenant  has  not  quitted  his  holding, 
very  frequently  ; in  fact,  I think  I can  give  you 
the  file  of  a case  here  where  that  was  done. 

Mr.  T.  W.  Russell. 

2401.  Could  you  give  us  that  case  ; have  you 
got  it  ? — I know  that  that  is  quite  a common 
practice. 

Mr.  Brodrick. 

2402.  Can  you  give  us  the  case  ? — I will  just 
see  whether  I have  got  the  file  here.  I have  got 
the  file  in  O’Neill  v.  Cooper  here,  it  is  not  a 
reported  case,  but  I have  got  the  file  here  which 
will  show  you  how  it  occurred.  Here  is  the  file 
in  O’Neill  v.  Cooper. 

Mr.  T.  W.  Russell. 

2403.  Where  was  that  ? — That  was  a County 
Dublin  case.  I have  another  file  here,  I see,  in  a 
County  Meath  case. 

2404.  Give  us  the  Meath  one'  first.  Is  the 
M eath  one  reported  ? -Oh,  no  ; none  of  these  are 
reported  cases;  they  are  just  files  I happen  to 
have. 

2405.  Let  us  have  the  Meath  file  and  then  the 
Dublin  one.  You  act  in  Meath  yourself,  you 
know  ? — Y es. 


Mr.  Brodrick. 

2406.  Did  you  propose  to  quote  a case? — I 
said,  I have  actually  the  files  here  of  cases 
where  that  has  been  done,  namely,  where  rent 
has  been  put  on  improvements  made  under  a 
lease. 

Chairman. 

2407.  I understand  you  have  two  cases  there, 
which  will  illustrate  that? — Yes. 

2408.  One  is  a Meath  case,  the  other  a Dublin 
case  ; give  us  the  Meath  case  first,  and  then  the 
Dublin  ?— This  Meath  case  is  the  case  of  Dyas, 
tenant,  and  Scott,  landlord.  It  is  a case  under  a 
lease  for  a term  of  35  years  at  a yearly  rent  of 
220/. 

Mr.  W.  Kenny. 

2409.  What  is  the  date  ? — The  date  is  the  1st 
November  1879.  In  that  case  I see  from  the 
pink  schedule  that  “ the  tenant  was  bound  by  his 
lease  to  expend  250/.  on  drainage.  He  has  done 
so,  and  more.  At  the  inspection  the  agent  of 
Mr.  Scott  stated  that  he  had  been  satisfied  of 
this.”  I see  that  we  there  allowed  him  for  no 
improvements. 

Chairman. 

2410.  When  you  say  he  had  “ done  so,  and 
more,”  is  that  the  allegation,  or  your  finding  ? — 
That  is  our  finding. 

Mr.  Brodrick. 

2411.  Did  this  lease  begin  or  terminate  in 
1879? — It  began  in  1879. 

2412.  Then  you  proceeded  to  fix  the  rent 
under  the  Leasehold  Act  ? — Yes. 

2413.  Under  what  Act  was  it? — The  Act  of 
1887. 

Mr.  W.  Kenny. 

2414.  Will  you  give  me  the  acreage,  please  ? — 
Y”es;  158  acres,  2 roods,  26  perches. 

2415.  English  or  Irish  ? — Statute. 

Mr.  Brodrick. 

2416.  What  did  you  fix  the  rent  at? — We 
fixed  the  rent  at  177/. 

2417.  Were  you  appealed  against? — Yes. 

2418.  What  was  the  result? — The  appeal  rent 
was  fixed  at  185/. 

2419.  And  you  say  you  allowed  nothing  for 
drainage  ? — We  allowed  nothing  for  drainage. 

2420.  Do  you  know  what  the  previous  rent, 
before  1879,  was  of  that  holding? — I shall  just 
see  ( referring  to  the  documents').  There  was 
no  evidence  of  any  change  in  rent. 

2421.  The  assumption  would  be,  would  it  not, 
that  the  tenant  got  in  1879  the  holding  for  220/., 
at  a lower  rent  than  he  would  otherwise  have  got 
it  unless  he  had  undertaken  to  expend  160/.  in 
drainage  ? — There  was  no  change  in  rent. 

2422.  Tlie  old  rent,  being  presumably  at  that 
time  a fair  rent,  that  is  to  say,  the  tenant  being 
willing  to  pay  it,  would  you  consider  it  fair  that 
the  rent  that  you  should  fix  should  exclude  the 
drainage  which  he  undertook  to  do? — Well,  as  I 
said  before,  as  a matter  of  fairness  I prefer  not 
to  go  into  that ; I merely  say  what  we  did.  It 
is  a matter  of  the  policy  of  the  Act  as  to  whether 
it  is  fair  to  exclude  the  drainage  or  not. 

2423.  At  the  same  time  you  have  given  rather 
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Mr.  Brodrick — continued, 
a strong  expression  of  feeling  that  the  impres- 
sion on  your  mind  is  that  tenants  have  been  de- 
prived of  improvements  where  they  ought  to 
have  got  the  benefit  of  them  ? — Oh  no ; I said 
they  have  been  deprived  of  improvements,  but  I 
did  not  say  whether  they  ought  to  have  got 
them. 

Chain, -.an. 

2424.  You  have  given  us  the  Meath  case ; now 
will  you  give  us  the  particulars  of  the  Dublin 
case  ? — This  Dublin  case  is  a case  of  Mr.  Kane’s 
Commission.  The  Dublin  case  is  a case  of 
O’Neill,  tenant,  v.  Cooper,'  landlord.  It  is  also 
a lease  case.  The  lease  was  dated  the  28th 
November  1876,  for  a term  of  31  years,  at  a rent 
of  218/.  14s. 

Mr.  W.  Kenny. 

2425.  What  is  the  acreage  ? — The  acreage 
was  70  acres  3 roods  17  perches.  The  rent  was 
fixed  at  170/.  There  was  a case  stated,  I see  on 
the  file,  but  apparently  not  proceeded  with,  in 
which  the  question  was  raised  as  to  the  right 
of  the  tenant  to  get  an  allowance  for  improve- 
ments. 

Mr.  T.  IV.  Russell. 

2426.  What  were  the  improvements  proved  ? 
— The  tenant  claimed  to  have  spent  on  buildings 
and  improvements  a sum  of  1,613/.  prior  and  sub- 
sequent to  the  expiration  of  the  lease  of  1831. 

Mr.  W.  Kenny. 

2427.  Is  this  a previous  lease  ? — This  was  a 
previous  lease,  and  the  landlord  raised  no  ques- 
tion as  to  the  amount  of  this  expenditure,  con- 
tending that  the  effect  of  the  decision  in  Adams 
a.  Dunseath  was  to  exclude  them  from  the  opera- 
tion of  Section  8,  Sub-section  9,  of  the  Land 
Act,  1881,  by  reason  of  the  following  covenant  in 
the  lease.  Shall  I read  the  covenant? 

Chairman. 

2428.  If  you  please  ? — “ Whereas  the  lands 
and  premises  hereinbefore  mentioned  and  hereby 
demised  are  not  subject  to  the  Ulster  Tenant 
Right  custom  or  any  other  usage  mentioned  in 
the  Landlord  and  Tenant  (Ireland)  Act,  1870, 
and  are  valued  under  the  Acts  relating  to  the 
valuation  of  rateable  property  in  Ireland  at  an 
annual  value  of  not  less  than  50/.,  the  said  Joseph 
O’Neill  doth  hereby  for  himself,  his  executors, 
administrators,  and  assigns,  covenant  and  agree 
with  the  said  Austin  Irwin  Cooper,  his  heirs  and 
assigns,  that  at  the  expiration  of  said  term,  or 
other  sooner  determination  of  this  demise,  or  at 
any  other  time  whatever,  he,  his  executors, 
administrators,  or  assigns,  will  not  make  or  shall 
not  be  entitled  to  make  any  claims  under  the 
said  Landlord  and  Tenant  (Ireland)  Act  for  im- 
provements, disturbance,  or  other  cause  what- 
ever, and  that  these  presents  and  this  covenant 
and  agreement  on  the  part  of  the  said  Joseph 
O’Neiil  shall  be  good  and  sufficient  bar  to  any 
such  claim  both  at  law  and  in  equity.” 

Mr.  W.  Kenny. 

2429.  Is  that  the  lease  of  1876  or  1831  ? — 
This  must  be  the  lease  of  1876. 
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Mr.  Brodrick. 

2430.  The  previous  lease  was  a 45  years’  lease  ? 
— The  lease  was  dated  28th  November  1876,  and 
was  given  in  consideration  of  a sum  of  800/.  fine 
paid  to  the  landlord.  There  was  a fine  of  800/. 
paid  to  the  landlord  for  the  second  lease,  that  is 
the  lease  of  1876. 

Colonel  Waring. 

2431.  What  was  the  rent? — Under  the  old 
lease  ? The  rent  under  this  lease  was  218/.  14s. 

Mr.  Macartney. 

2432.  What  was  the  rent  under  the  lease  of 
1831  ? — The  rent,  apparently,  was  17 51. 

Mr.  Brodrick. 

2433.  Would  you  like  to  give  us  another  case? 
— I just  happen  to  have  this. 

2434.  In  fixing  the  rent  in  that  last  case  you 
were  unable  to  allow  for  the  expenditure  in 
buildings  admitted  since  1831  ? — Yes. 

2435.  What  was  that  expenditure  ; what  had 
been  put  up  ; have  you  got  that  on  the  notes  ? — 
No,  we  have  only  got  the  amount  of  money  which 
was  expended. 

2436.  Have  you  any  knowledge  whether  it 
was  expended  in  1831,  or  at  what  subsequent 
period  ? — No. 

Mr,  T.  W.  Russell. 

2437.  You  say  that  you  were  not  able  to  allow 
for  that  expenditure  on  the  part  of  the  tenant. 
May  I ask  you  this  : In  assessing  the  rent  did 
you  put  rent  on  the  buildings  or  on  anything 
that  he  had  done  ? — The  case  that  was  stated  (I 
am  reading  from  the  case  that  was  stated  to  the 
Court  of  Appeal,  but  not  proceeded  with),  says : 
“ The  Sub-Commission  yielded  to  the  landlord’s 
contention  as  to  the  effect  of  this  covenant,  and 
as  appears  by  the  schedule  to  their  order,  gave  the 
landlord  credit  to  the  extent  of  2 51.  a year  for  all 
improvements  made  by  the  tenant  applicable  to 
such  an  agricultural  holding  as  the  one  in  ques- 
tion, and  fixed  the  fair  rent  at  170/.” 

Chairman. 

2438.  The  rent  was  put  upon  these  improve- 
ments, was  it? — Yes,  that  is  so. 

Mr.  T.  W.  Russell. 

2439.  To  the  extent  of  25/.  a year? — Quite 
so. 

2440.  Which  the  landlord  did  not  attempt  to 
prove  were  not  made,  but  relied  on  Adams  v. 
Dunseath? — I have  the  schedule  here  of  the  lay 
Commissioners,  which  sets  forth  the  class  of  the 
improvements.  The  improvements  apparently 
were,  “Drains  in  21  Irish  acres  made  during 
and  previous  to  the  lease”;  also  “Substantial 
dwelling-house,  with  extensive  farm  buildings, 
all  in  excellent  repair,  with  gate  piers,  yard  walls, 
&c.,  executed  during  currency  of  lease  at  a con- 
siderable cost,  and  in  excess  of  what  would  be 
necessary  and  suitable  to  the  holding,  25/.” 

2441.  In  excess  ? — Yes.  This  is  the  report  of 
the  lay  Commissioners. 

Mr.  Brodrick. 

2442.  Drains  made  during  the  course  of  the 
previous  lease  you  would  hardly  maintain,  would 

L you. 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


114 


MINUTES  OF  EVIDENCE  TAKEN  BEFORE  THE 


22  May  1894.] 


Mr.  Bailey. 


[Continued. 


Mr.  Brodrick — continued, 
you,  would  be  worth  the  same  amount  as  when 
they  were  made  ? — I think,  as  I have  stated 
before,  Some  drains  might  come  to  an  end  as 
regards  value  in  10  years'  time  ; others  going  on 
to  40  years ; you  cannot  make  a general  state- 
ment with  regal’d  to  them  ; it  depends  "'on  the 
particular  case. 

Mr.  Fuller. 

2443,  May  I ask  whether  there  was  any 
covenant  in  this  lease  that  he  should  make  these 
buildings,  the  lease  of  31  years? — Were  there 
any  covenants  set  out  that  he  should  make  the 
buildings? — No;  the  covenant  that  I read  for 
you  was  that  the  tenant  should  not  claim  for 
them. 

2444.  What  I mean  is  this  : the  tenant’s  claim 
for  improvements  and  buildings  amounted  to 
1,613?.  ? — Yes. 

244,').  Were  there  any  covenants  in  the  lease 
that  the  tenant  should  construct  those  buildings? 
-—No,  there  is  no  covenant  alleged  on  the  case 
stated. 

Mr.  Macartney. 

2446.  In  either  lease  ?— I have  not  got  any 
information  with  regard  to  the  first  lease;  it  only 
refers  to  the  second  one. 

2447.  I understand  that  all  these  improve- 
ments were  made  before  the  lease  of  1876  was 
granted,  according  to  the  claim  of  the  tenant. 
He  claimed  1,600/.  for  improvements  prior  and 
subsequently  to  the  lease  of  1831 ; that  is  quite 
clear,  I think  ? — Well,  the  lay  Commissioners 
report  with  regard  to  drainage  that  they  were 
made  during  and  previous  to  the  lease. 

Mr.  W.  Kenny. 

2448.  Of  1831? — No,  that  is  dealing  with  the 
lease  of  1876. 

Mr.  Macartney. 

244  9.  I understand  they  found  drainage  ; there 
were  certain  drains  made  on  the  farm  which  they 
said  were  made  during  the  lease  of  1876  ? — Yes. 

2450.  But  the  claim  of  the  tenant  was  for 
1,600/.  for  buildings  and  improvements  made 
prior  and  subsequent  to  1831 ; what  I want  to 
know  is  whether  all  his  claim,  or  any  portion  of 
his  claim,  came  into  the  period  covered  by  the 
lease  of  1876? — Oh  yes,  because  the  lease  of 
1876  did  not  come  into  operation  for  some  years 
after  ; it  did  not  come  into  operation  until  the 
expiration  of  the  lease  of  1831,  which  was  a lease 
for  lives. 

2451.  Of  course  I take  it  that  the  lease  of 
1876  did  not  come  into  operation  until  the  lease 
of  1831  ceased  to  operate? — But  the  lease  of  1831 
did  not  cease  to  operate  in  1876. 

2452.  When  did  the  lease  of  1876  come  into 
operation? — Apparently  not  until  1881  or  there- 
abouts ; 1883,  I think,  it  came  into  operation. 

Mr.  W.  Kenny. 

2453.  What  was  the  term  of  the  lease  of  1831 ; 
I do  not  think  you  told  us  that  ? — It  was  a lease 
for  three  lives,  made  on  the  31st  October  1831. 


Mr.  Brodrick. 

2454.  Was  one  life  left  in  1876  ? — Yes, 
apparently. 

2455.  Then  the  landlord  granted  a fresh  lease? 
— The  lease  of  1876  was  a lease  made  in  rever- 
sion, the  tenant  having  previously  held  many 
years  under  this  lease  of  1831. 

2456.  I presume  the  landlord  granted  the 
second  lease  as  a valuable  consideration  to  the 
tenant? — Well,  in  law  that  would  be  the  pre- 
sumption. 

2457.  And  in  consideration  of  the  fine  then 
paid  ? — Yes. 

2458.  The  tenant  paid  800/.,  did  not  he  ? — 
Yes,  as  a fine. 

2459.  The  tenant  jiaid  800/.  in  1876  ? — Yes. 

2460.  He  thought  it  worth  while  before  the 
expiry  of  his  old  lease  to  secure  himself  a new 
lease  by  that  payment  ? — Yes. 

2461.  Therefore  he  regarded  the  new  lease  as 
a valuable  consideration  ? — Apparently  so. 

2462.  I presume  that  if  he  had  tried  to  sell 
his  interest  that  would  have  increased  the  value 
of  his  interest? — Making  a new  lease,  because, 
as  the  law  then  stood  at  the  expiration  of  his 
lease,  he  would  have  had  no  claim  to  any  duration 
of  occupancy.  The  making  of  a new  lease  was 
a matter  undoubtedly  of  very  considerable  im- 
portance to  him. 

2463.  By  the  payment  of  800/.  I suppose  we 
might  assume  that  the  tenant  bought  something 
which  he  would  be  able  to  sell  for  a higher 
figure? — Yes;  that  very  question  of  fine  was 
one  of  the  questions  stated  in  this  case  for  the 
consideration  of  the  Court  of  Appeal,  as  to 
whether  the  fine  should  be  taken  into  account 
in  fixing  the  rent  or  not,  and  that  was  the  case, 
I think,  referred  to  here  on  a previous  occasion. 
This  very  case  is  a case  where  Mi-.  Justice 
O’Hagan  held  that  the  fine  should  be  taken  into 
account,  but  that  question  never  went  on  to  the 
Court  of  Appeal  for  some  reason. 

2464.  You,  I understand,  decided  this  rent? 
— No,  it  was  Mr.  Kane  decided  it. 

2465.  But  a fine  was  taken  into  considera- 
tion ? — I know  Mr.  Justice  O’Hagan  said  it 
should  be  taken  into  consideration. 

Mr.  W.  Kenny. 

2466.  If  I do  not  interrupt  you,  under  the 
21st  section,  a tenant,  if  he  thought  the  terms 
of  the  lease  of  1876  were  unreasonable  or  unfair 
to  him,  or  if  the  lease  was  forced  upon  him  by 
threat  of  eviction  or  undue  influence,  could  have 
applied  to  the  Court  to  set  it  aside  ? — Yes,  there 
was  no  question  of  that  kind  raised  in  that  case 
at  all. 

Mr.  Brodrick. 

2467.  It  is  obvious  from  your  answer  that 
rent  has  to  be  fixed  on  improvements  which 
have  been  made  in  consideration  of  a lease  ? — 
Yes. 

2468.  Did  you  include  that  in  your  answer, 
that  the  impression  on  your  mind  was  that  the 
tenants  made  improvements  for  which  they  were 
not  compensated.  That  was  your  reply  ? — The 
word  “ compensated  ” there  I used  probably  not 
in  its  legal  sense,  but  in  the  general  sense  put  to 
me  in  the  question. 

2469.  That 
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Mr.  Brodrick — continued. 

2469.  That  is  to  say,  when  they  came  before 
you  you  were  unable  to  give  them  money  com- 
pensation for  what  they  had  expended  ? — Quite 
so. 

2470.  Under  a lease  ? — That  is  so  ; we"  had  to 
hold — or  we  had  to  hold  under  the  law — that  the 
conditions  of  that  4th  section  of  the  Act  of  1870 
were  compensation. 

2471.  You  held  that  they  were  compensation  ? 
— Quite  so. 

2472.  But  you  did  not  mean  to  convey  by  your 
answer  to  Mr.  Kenny  that  they  had  received 
compensation  ? — Certainly. 

2473.  And  that  you  were  not  able  to  give  them 
any  'l — Quite  so. 

2474.  It  is  a possibility,  and  a matter  of  fact, 
is  it  not,  that  in  many  cases  the  tenant  has  re- 
garded the  lease,  or  the  terms  of  the  lease,  whe- 
ther in  rent,  or  otherwise,  as  being  a compensation 
for  the  improvements  he  made  ? — Yes,  in  cases  of 
leases  before  the  Act  of  1881  I ivould  say  that 
was  largely  the  case. 

2475.  Now,  with  regard  to  the  question  of  20 
years  ; I want  to  get  quite  clear  what  is  the 
position  with  regard  to  the  20  years’  improve- 
ments : do  you  mean  20  years  from  now,  or  does 
not  the  presumption  in  favour  of  the  tenants 
with  regard  to  improvements  date  back  20  years 
prior  to  the  Act  of  1870  ? — With  regard  to  pre- 
sumption it  dates  back  to  1850 — that  is  20  years 
prior  to  the  Act  of  1870.  That  is  under  the  5th 
section  of  the  Act  of  1870;  but  the  20  years’ 
rule  in  the  4th  section  is  a difFeivnt  one ; it  dates 
back  to  the  year  1870. 

2476.  The  presumption,  therefore,  is  in  favour 
of  the  tenant.  You  are  able  to  take  into  account 
improvements  which  were  made  even  as  long  ago 
as  44  years? — No.  We  can  only  take  into 
account  improvements  under  the  following  section : 
— “ A tenant  shall  not  be  entitled  to  any  compen- 
sation in  respect  of  any  of  the  improvements 
following  ; that  is  to  say  : in  respect  of  any  im- 
provement made  before  the  passing  of  this  Act, 
and  20  years  before  the  claim  of  such  compensa- 
tion shall  have  been  made,  except  permanent 
buildings  and  reclamation  of  waste  land.”  Under 
that  clause  we  can  only  give  the  tenant  credit 
for  improvements  that  have  been  made  since 
1870 ; but  the  presumption  section  (that  is  the 
5th  section)  is  dealing  with  a different  state  of 
things  altogether.  There  it  provides  that  the 
presumption  shall  not  be  in  favour  of  the  tenant 
where  the  improvements  that  are  claimed  were 
made  20  years  or  upwards  before  the  passing  of 
the  Act. 

2477.  That  is  to  say,  that  as  regards  improve- 
ments made  more  than  44  years  ago,  the  pre- 
sumption is  in  favour  of  the  landlord  ? — 
Quite  so. 

2478.  But  what  improvements,  do  you  think, 
except  permanent  buildings,  and  reclamation  of 
waste  land,  are  those  excluded  from  the  pre- 
sumption ? — Yes ; they  would  be  barred  by  that 
presumption  if  they  were  made  before  1850. 

2479.  What  improvements  do  you  think  a 
tenant  could  reasonably  claim  more  than  44 
years  ago ; in  what  respect  do  you  think  he  is 
damaged  by  the  presumption  being  in  favour  of 
the  landlord  ? — It  is  mainly  buildings  and  re- 
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Mr.  Brodrick — continued, 
clamation  ; practically  those  include  the  entire 
improvements  that  he  would  be  barred  from 
claiming  by  that  rule. 

2480.  With  regard  to  limited  owners,  you  told 
Mr.  Kenny,  in  fact,  you  gave  evidence  at  the 
beginning  Of  to-day’s  sitting,  with  regard  to  the 
exact  bearing  of  Peyton  v.  Gilmartin.  Can  you 
tell  us  at  all  what  number  of  future  tenancies 
have  been  created  in  this  way  ? — No  ; I could 
give  you  no  idea. 

2481.  You  decide  a case  or  two  from  time  to 
time ; you  will  not  tie  yourself  down  beyond 
that? — Yes;  quite  so. 

2482.  The  cases  are  very  few  compared  to  the  • 
mass,  are  they  not,  in  which  a new  tenancy  has 
been  created,  and  therefore  a limited  owner  can 
get  rid  of  fair  rent  ? — 1 would  say  they  are  com- 
paratively few  as  compared  with  the  mass  or 
number  of  cases  of  tenancies  that  are  held  under 
such  estates  ; that  is  to  say,  the  great  mass  of 
the  tenancies  have  been  created  by  the  settler  of 
the  estate,  the  owner  in  fee  who  settled  the 
estate,  and  it  is  only  where  those  tenancies  by 
surrender,  by  operation  of  law,  or  by  some  other 
means  have  been  changed  into  new  tenancies  that 
the  question  would  arise,  or  in  the  case  of  abso- 
lutely new  tenancies  created  by  the  limited  owner. 

2483.  I suppose  a good  deal  of  fraud  might 
be  committed,  might  it  not,  in  the  case  where 
the  limited  owner  was  making  a new  tenancy 
without  regard  to  the  interest  of  a remainder- 
man ? — Having  regard  to  the  legislation  in  the 
Settled  Land  Acts  and  in  certain  sections  of  the 
Act  of  1870,  a larger  power  is  given  to  limited 
owners  of  dealing  with  their  property  than  the 
fixing  of  the  fair  rent.  1 am  not  sure  that  there 
would  be  much  of  grievance  from  the  likelihood 
of  fraud.  Y'ou  must  remember  that,  of  course, 
the  court  would  have  the  fixing  of  the  fair  rent, 
which  makes  it  very  different  from  the  limited 
owner  himself  having  power  to  fix  the  rent. 

2484.  Would  you  think  it  your  duty  as  the 
legal  Sub-Commissioner  in  settling  the  rent  to 
take  action  to  prevent  the  limited  owner  taking  a 
large  fine  and  fixing  a very  low  rent,  or  agreeing  to 
a very  low  rent,  as  a judicial  rent  ? — Of  course  as 
the  law  now  stands, if  he  did  take  a fine  it  would  not 
in  any  way  injure  the  remainderman,  because  we 
cannot  take  a fine  into  account,  so  that  we 
should  fix  the  rent  irrespective  of  the  fine  alto- 
gether. 

2485.  Do  you  mean  that  if  a fine  was  taken  it 
would  have  no  effect  on  the  property? — No  ; the 
limited  owner  may  take  a fine  and  put  it  into  his 
own  pocket,  and  that  will  not  injure  the  re- 
mainderman, because  we  will  put  as  high  a rent 
on  the  holding  as  if  the  tenant  had  never  paid  the 
fine. 

2486.  Suppose  landlord  and  tenant  come  to  you 
and  say  : we  have  agreed  that  the  rent  shall  be 
207.  for  this  farm,  and  this  should  be  the  judicial 
rent,  have  you  then  to  go  into  the  exact  state  of 
the  holding  and  to  decide  over  the  head  of  the 
agreement  of  the  parties  ? — In  that  case  we  have 
nothing  whatever  to  say  to  it.  That  is  an  agree- 
ment between  landlord  and  tenant  which  is  not 
fixed  by  the  court  at  all.  That  raises,  of  course, 
a very  important  question,  namely,  that  in  deal- 
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Mr.  Brodrick — continued, 
ing  with  tenancies  created  by  limited  owners  it 
might  be  absolutely  necessary  that  the  court 
should  look  into  the  fixing  of  the  new  rent  to  see 
that  it  was  a fair  one.  It  undoubtedly  might,  as 
you  suggest,  open  the  door  to  a grievance  if  the 
limited  owner  and  the  tenant  were,  between  them- 
selves, entitled  to  make  an  agreement  fixing  the 
rent ; there  the  grievance  might  arise. 

2487.  But  will  you  tell  the  Committee  what 
would  be  the  course  in  a case  of  this  kind  : The 
landlord  has  had  land  in  his  own  hands  ; he  is  a 
limited  owner  ; he  wants  to  make  a letting  for 
his  own  benefit  rather  than  that  of  a remainder- 
man; he  takes  a large  fine  and  he  comes,  after 
agreeing  to  a rent,  to  give  you  evidence  that  the 
farm  is  of  the  value  of  50/.  a year  ; and  the 
tenant  giving  evidence  that  it  is  of  the  value  of 
45/.  a year ; the  real  value  of  that  farm  being, 
say  150/.  a year,  the  value  of  the  holding  may  be 
three  times  the  value,  and  there  may  have  passed 
a large  sum  of  money  : what  would  be  your 
action  in  that  case,  what  would  you'  do  ? — I have 
never  had,  of  course,  such  a case,  but  I am  quite 
clear,  from  my  experience  of  other  cases,  that  in 
such  a case  the  lay  Commission ei’s  would  go  out 
and  see  the  holding  themselves  ; they  would  see 
the  value  of  it ; they  would  see  that  the  real 
value  of  it  was  three  times  greater  than  the 
value  even  put  upon  it  by  the  landlord  ; and 
undoubtedly  we  would  refuse  to  fix  it  at  that 
figure  on  the  evidence  of  the  landlord’s  valuer. 

2488.  You  simply  mean  from  that  that  they 
would  have  to  get  within  measurable  distance  of 
a colourable  rent? — We  certainly  would  refuse 
to  be  a party  to  fixing  such  a rent. 

2489.  In  Mr.  Justice  Holmes’  judgment  in 
Peyton  v.  Gilmartin  lie  used  the  words,  did  he 
not,  that  the  principles  on  which  his  judgment 
was  based  had  the  effect  of  confining  within  very 
narrow  limits  the  little  revolution  to  which  Mr. 
Walker  had  referred  ? — Yes. 

2490.  Was  it  not  decided  that  if  the  remainder- 
man put  the  tenant  who  had  been  put  in  by  the 
limited  owner ; if  he  allowed  him  to  remain  in 
possession  even  eight  months  that  was  held  to  be 
the  adoption  of  a pre-existing  tenancy  which  had 
been  created  by  a deceased  tenant  for  life? — 
Undoubtedly  the  remainderman  may  adopt  the 
previous  tenant ; but  then  it  will  be  adopting  him 
as  a new  tenant. 

2491.  What  I mean  is  this  : Does  not  the  fact 
that  the  remainderman  (even  for  the  shortest 
possible  time)  extends  the  tenancy  practically 
mean  an  adoption  of  the  tenancy  ? — But  it  is  an 
adoption  of  the  tenancy  as  a new  tenancy. 

2492.  I am  speaking  of  a case  where  the 
tenancy  may  possibly  be  colourable.  Is  it  not 
the  case  that  the  whole  idea  of  the  law  is  that 
unless  that  tenancy  is  immediately  questioned  by 
the  remainderman,  it  must  be  considered  to  have 
been  adopted? — As  I say,  it  is  considered  to  be 
adopted  as  a new  tenancy,  that  is,  the  remainder- 
man cannot  set  up  the  tenancy  in  its  previous 
strength ; he  cannot  set  it  up  as  a tenancy  good 
against  himself. 

2493.  Was  not  the  effect  rather  of  your  answer, 
and  even  on  your  suggestion  this  morning,  that 
there  were  a very  considerable  number  of  cases 
where  the  remainderman  might  create  a future 


Mr.  Brodrick — continued, 
tenancy  on  the  death  of  a tenant  for  life  ? — Yes. 
What  I said  was  I think  that  in  estates  which 
happened  to  be  in  settlement  for  a very  long 
period,  it  was  almost  inevitable  that  such  changes 
as  the  giving  of  leases,  or  the  alteration  of  any 
existing  yearly  tenancy,  in  any  way  that  would 
make  it  a new  tenancy,  should  take  place  to  rather 
a considerable  extent,  and  in  such  changes  that 
question  would  arise. 

Colonel  Waring. 

2494.  Excuse  my  interrupting  you  ; are  there, 
as  a matter  of  fact,  new  tenancies  constituted  in 
that  way  to  any  great  extent?  Surely  it  is  held 
that  a tenant  coming  in  as  a tenant-at-will,  an 
existing  tenant-at-will  of  a predecessor  in  title, 
does  not  constitute  a new  tenancy ; you  know 
leases  are  very  seldom  given  now  ? — Of  course 
we  are  talking  mainly  of  changes  that  took  place 
before  the  Act  of  1881,  when  the  doctrine  of 
implied  surrender  ruled,  and  where  the  taking  of 
a tenancy  which  was  inconsistent  with  the  previous 
tenancy  was  in  effect  a new  tenancy. 

Mr.  Brodrick. 

2495.  You  mentioned  the  giving  of  a lease ; 
is  it  not  a strange  suggestion  that  leases  are 
being  forced  upon  tenants  in  order  to  break  the 
present  tenancy  and  put  them  outside  the  Land 
Act ; that  suggestion  was  made  to  you,  was  it 
not? — I do  not  remember  the  suggestion. 

2496.  Let  me  refer  you  to  the  Question  1394 
(Mr.  Sexton ) : “ But  as  against  the  suggestion 
made  that  the  cases  struck  out  or  withdrawn  are 
cases  in  which  agreements  have  been  come  to  out 
of  court,  it  is  equally  open  to  suggest,  or  to  be- 
lieve, that  they  may  not  have  been  heard  because, 
first,  of  a threat  of  eviction  for  arrears;  secondly, 
the  fear  of  an  appeal ; thirdly,  the  threat  to  take 
away  something,  such  as  the  right  of  turbary, 
and  so  forth  ? ” Now  have  you  any  ground  for 
supposing  that,  either  as  regards  arrears  or  by 
the  taking  of  leases,  tenancies  have  been  broken 
and  that  the  Act  has  been  defeated  ? — I was  not, 
in  the  answer  to  the  question,  speaking  of  the 
breaking  of  tenancies.  I referred  there  to 
reasons  which  prevented  tenants  coming  into 
court  at  certain  times  ; those  tenants  who  might 
otherwise  come  into  court  to  get  rents  fixed  did 
not  come  into  court  for  these  reasons.  Of 
course  a threat  of  eviction  would  not  break  the 
tenancy,  but  that  referred  to  a reason  why  the 
tenants  would  not  come  in. 

2497.  And  speaking  generally  the  taking  of  a 
lease  is  a more  valuable  consideration,  is  it  not, 
than  the  fixing  of  a present  tenancy  ?•—  I do  not 
know  that. 

2498.  It  may  be  the  fixing  of  a fair  rent  for  a 
longer  period  than  15  years? — 1 do  not  know 
that  in  Ireland  that  would  be  considered  a very 
great  advantage  now. 

2499.  Just  on  that  question  of  arrears,  as  it 
has  been  touched,  have  you  found,  as  a rule,  that 
arrears  have  been  a difficulty  to  tenants  in  enter- 
ing the  Land  Court,  or  does  not  that  come  before 
you  ? — Yes. 

2500.  Of  course,  the  action  of  the  Arrears  Act 
of  1882  has  practically  cleared  off'  a great  many 
of  those  cases,  has  it  not  ? — 1 am  afraid  a great 
many  arrears  have  arisen  since  that  Act. 

2501.  As 
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Colonel  Waring. 

2501.  As  u matter  of  fact,  have  not  every  one 
of  the  men  whose  arrears  were  cleared  off  in  1882 
re-incurred  arrears? — A great  number  of  them. 

Mr.  Brodricli. 

2502.  You  gave  us  some  evidence  as  regards 
the  circumstances  under  which  you  fix  a fair 
rent.  Can  you  give  us  any  more  definite  infor- 
mation as  to  the  basis  on  which  you  fix  a fair 
rent?  Have  you  any  fixed  scale  which  you 
apply  to  the  rent-producing  qualities  of  the 
farm  ? — Like  a scale  of  prices  ? 

2503.  I understood  you  to  say  that  a scale  of 

prices  would  be  regarded ? — As  useless  or 

impossible. 

2504.  Of  comparatively  little  value  to  you? — 
Yes. 

2505.  Then  you  do  not  go  at  all  on  a scale  of 
prices? — No;  as  I say  we  find  it  absolutely 
necessary  to  deal  with  cases  on  the  general 
experience  and  acquaintance  of  the  lay  Com- 
missioners with  the  effects  of  the  existing  prices 
and  the  past  prices.  A scale,  according  to  my 
experience,  would  be  really  most  fallacious,  as  in 
endeavouring  to  follow  a scale  you  really  would 
have  to  leave  out  of  consideration  a number  of 
circumstances  that  would  so  affect  it  as  to  make 
it  of  very  little  use,  or  should  make  it  of  very 
little  use. 

2506.  Do  you  take  the  scale  of  prices  as  one 
of  the  incidents  of  your  instructions  in  fixing  a 
fair  rent  ? — No,  we  do  not. 

2507.  I mean  supposing  there  was  a great  fall 
in  prices  next  year,  and  you  were  fixing  a fair 
rent,  would  you  fix  that  fair  rent  on  the  land 
without  regard  to  the  fall  of  prices? — No;  we 
should  consider  it,  of  course,  in  the  way  an 
experienced  agriculturist  or  farmer  would  him- 
self consider  it,  if  he  were  taking  the  farm 
for  his  own  occupation  or  use-  He  considers 
naturally  what  the  course  of  prices  has  been  and  is; 
he  considers  the  fall  which  you  referred  to,  which 
has  taken  place  in  that  particular  year  ; and  tries 
to  estimate  how  far  that  fall  is  likely  to  be  a per- 
manent one,  and  how  far  it  will  affect  the  rent- 
producing  capacity  of  the  land ; and  estimating 
it  in  that  way,  of  course  we  take  into  account  the 
flow  of  prices. 

2508.  But  to  secure  uniformity  of  decisions  you 
are  not  in  favour  of  any  instructions  beyond  these 
general  bases  on  which  you  go  being  laid  down 
for  the  guidance  of  the  Sub-Commission  ? — I 
think  not;  I think  the  example  we  have  had  of 
the  scale  of  prices  laid  down  in  the  various  Valua- 
tion Acts  shows  conclusively  the  utter  futility  of 
adopting  a scale  of  prices. 

2509.  Of  course  there  are  other  instructions 
which  may  be  laid  down,  and  were  laid  down  by 
Sir  Richard  Griffith  in  his  valuation  ; you  would 
not  follow  that  for  uniformity  ? — 1 think  it  is 
quite  possible  that  certain  principles  might  be 
laid  down  by  the  Chief  Commission,  we  will  sup- 
pose, or  by  the  Court  of  Appeal,  as  to  the 
principle  on  which  we  should  proceed  to  deal 
with  our  valuations  ; but  I think  that  any  definite 
schedule  of  instructions  such  as  that  prepared  by 
Sir  Richard  Griffith  in  great  detail  would  be 
largely  useless,  and,  in  fact,  rather  dangerous. 

2510.  Do  you  find  in  practice  that  your  lay  Sub- 
Commissioners,  with  whom  you  sit,  differ  much  in 
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their  valuations? — No  ; I would  say  not.  Un- 
doubtedly in  individual  cases  they  may  differ 
largely,  but  not  at  all  in  any  general  way. 

2511.  They  differ  largely;  but  is  it  not  the 
case  that  you  sometimes  have  a holding  examined 
by  one  lay  Sub-Commissioner  only  ? — Very 
seldom. 

2512.  For  expedition  one  takes  one  holding, 
and  another  takes  another  ? — Oh,  no  ; that  prin- 
ciple now  is  never  adopted. 

2513.  Then  in  every  case  in  your  Sub-Com- 
mission two  lay  Commissioners  go  over  the  hold- 
ing ? — Quite  so,  unless  one  may  be  ill,  or  some 
exceptional  case  arises. 

2514.  Having  regard  to  what  you  have  said  as 
to  the  necessity  of  considering  what  an  expe- 
rienced man  would  give  for  the  holding  himself, 
do  you  consider  that  in  refixing  rents  which 
have  already  been  fixed  under  that  system  (I 
am  speaking  now  of  closing  the  15  years’  term) 
it  would  be  necessary  to  view  again  all  the  hold- 
ings and  go  into  them  exactly  in  the  same  way 
as  before  ? — I think  that  undoubtedly,  in  the 
great  majority  of  cases,  it  would  be  necessary. 

2515.  I was  rather  coming  to  this,  whether 
you  hold  that,  taking  into  consideration  the  pre- 
vious inquiry  as  to  the  holding,  which  very  often 
has  been  twice  heard,  by  yourself  and  the  Court 
of  Appeal,  and  the  fact  that  all  the  circumstances, 
and  the  situation  of  the  holding,  have  been  fully 
considered  on  the  last  occasion,  there  is  any 
means,  by  a scale  of  prices,  or  any  other  means 
by  which  justice  might  be  done  without  the  re- 
hearing of  the  case? — Well,  I have  considered 
that  question  very  much  for  a long  time,  and 
really  I am  unable  to  think  out  any  scheme  that 
I think  would  be  satisfactory  working  on  prices ; 
in  fact,  I think,  owing  to  the  immense  number  of 
circumstances  and  considerations  that  we  have  to 
deal  with  in  fixing  a rent,  it  would  be  utterly 
impossible  even  to  revise  a rent  without  some 
form  of  consideration  of  each  particular  case,  and 
some  form  of  actual  inspection  of  it ; for  actual 
conditions  change  so  much  in  15  years,  that, 
although  it  may  have  been  perfectly  fairly  con- 
sidered on  the  previous  occasion,  those  conditions 
have  now  so  altered  as  to  require  a second  exami- 
nation and  consideration. 

Mr.  T.  W.  Russell. 

2516.  Will  you  let  me  ask  you  this  question  : 
Have  you  had  any  cases  where  rents  were  fixed 
under  agreements  that  have  not  been  registered, 
and  have  come  before  you  in  your  Sub-Commis- 
sion Court  ? — Oh,  yes,  very  frequently. 

2517.  What  have  been  the  results  there? 
You  had,  first  of  all,  the  fixture  by  agreement 
between  the  parties  after  the  Act  of  1881  passed  ? 
—Yes. 

2518.  Then  you  had  a regular  hearing  of  them 
before  a Sub-Commission  ? — Yes. 

2519.  What  have  been  the  results  of  those 
eases  ? — I can  recall  several  of  these  cases  where 
the  Sub-Commission  rents  have  been  entirely  on 
a different  basis  to  the  rents  fixed  by  agreement, 
and  where  very  serious  alterations  in  those  rents 
were  made.  Of  course,  the  curious  part  about 
it  is  that  they  varied  so  much.  In  some  cases 
we  found  we  had  to  make  very  large  reductions 
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on  some  of  the  rents  fixed  by  agreement ; whereas 
on  others  fixed  side  by  side  with  them  we  would 
make  a comparatively  small  reduction,  showing 
that  the  rents  fixed  by  agreement  were  fixed, 
without  taking  into  consideration  the  actual  pro- 
ductive power  of  the  respective  farms. 

Mr.  W.  Kenny. 

2520.  Could  you  give  us  the  names  of  any  of 
those  cases  ? — I could,  undoubtedly. 

Mr.  Macartney. 

2521.  What  agreements  are  these? — Those 
are  agreements  made  between  landlord  and 
tenant  in  1882,  that  were  not  heard  in  court, 
the  agreements  being  made  and  the  forms 
actually  signed  by  the  landlord  or  agent,  and 
where  the  landlord’s  agent  omitted  to  file  them 
in  the  Land  Commission  Court,  so  that  the 
tenant  is  unable  to  come  in  again  now. 

Mr.  W.  Kenny. 

2522.  You  will  give  us  a list  of  these — any 
that  you  can  ? — I can  state  for  you  some  of  the 
estates  on  which  it  happened. 

Mr.  Brodrick. 

2523.  In  fixing  a fair  rent,  how  do  you  deal 
with  a question  where  a tenancy  outside  Ulster 
— not  under  the  Ulster  custom — has  recently 
been  sold  for  a large  sum  ? — Sold  by  one  tenant 
to  another  you  mean  ? 

2524.  By  one  tenant  to  another.  Do  you  take 
that  into  account  in  fixing  the  rent  ? — Of  course, 
what  we  do  now  is  this:  We  regard  the  fact 
that  the  tenant  has  got  the  right  of  occupancy 
in  his  holding  ; he  has  got,  in  fact,  a tenant  right 
established  for  him  by  the  Act  of  1881.  That 
tenant  right  includes  the  right  of  sale  and  the 
right  of  fixing  the  rent.  The  tenant  may  sell 
his  holding  to  another  tenant,  carrying  with  it 
that  right  to  come  into  court  and  get  a rent 
fixed  ; consequently  we  hold  that  in  such  a case 
the  mere  payment  of  a lai-ge  sum  for  the  tenant 
right  in  a holding  in  no  way  debars  a tenant  from 
having  a rent  fixed. 

2525.  Do  you  mean  to  say  by  that,  sup- 
posing a man  has  improvements  to  sell,  you 
would  consider  those  ? Do  you  mean  to  go  so 
far  as  this,  and  say  that  where  a man  proves  no 
improvements,  and  has  not  himself  bought  the 
holding,  you  would  consider  it  fair  to  reduce  the 
rent,  even  although  he  had  given  a very  large  sum 
to  the  previous  tenant  of  the  occupancy? — We 
think  that  even  though  he  may  have  given  that 
sum  for  the  occupancy,  that  sum  is  given  by  the 
purchaser  for  the  right  to  come  in  and  get  a 
fair  rent  fixed. 

2526.  That  is  to  say  that,  where  no  valuable 
consideration  is  sold,  but  merely  the  right  of 
occupancy,  the  right  to  come  before  you  and  get 
a fair  rent  fixed,  large  sums  are  given  ? — The 
right  to  get  the  rent  fixed  is  looked  upon  as  one 
of  the  incidents  attaching  to  the  holding,  and  as 
a valuable  adjunct  to  the  holding,  consequently  a 
man  will  pay  a good  sum  for  the  right  to  a 
holding  which  has  got  that  privilege.  If  it  were 
held  to  be  excluded  from  the  Act,  the  probabili- 
ties are  that  that  sum  would  not  be  paid. 


2527.  Have  you  had  much  experience  of  free 
sale  outside  Ulster? — Not  much,  mainly  in 
Ulster. 

2528.  Have  you  ever  been  asked  to  fix  that 
valuable  tenant  right  outside  Ulster? — Yes. 

2529.  You  have  been  asked  to  fix  it  by  tbe 
landlord  ? — -Yes. 

2530.  Now  what  process  do  you  adopt  in  that 
case  ? Do  you  consider  simply  the  improvement 
for  the  sum  given,  or  what  principle  do  you 
adopt  ? — That  is  also,  of  course,  a very  important 
element ; but  we  consider  it  in  the  same  way  as 
we  consider  what  would  be  a fair  rent.  We  con- 
sider what  would  be  a fair  price  to  give  for  the 
holding,  having  regard  to  all  the  circumstances 
of  the  case,  and  the  various  rights  and  obligations 
that  attach  to  the  holding. 

2531.  Take  a case  like  this  ; you  find  a man’s 
rent  50/.  ; he  comes  to  you  fora  fair  rent,  and 
you  fix  it  at  40/.,  on  consideration  of  all  the 
circumstances  ; then  the  landlord  says  to  you, 
“ W ill  you  now  fix  the  value  of  that  tenant 
right  ? ” The  tenant  proves  no  improvements ; 
he  does  not  prove  that  he  gave  anything  for  the 
land  ; what  sum  are  you  going  to  fix  upon  that  ? 
— I could  not  say  what  sum,  of  course  that 
depends  upon  the  evidence — the  evidence  that 
the  landlord  gives  me  and  the  evidence  that  the 
tenant  gives  me. 

2532.  But  you  would  fix  a sum,  you  would  say 
that  he  has  the  right  of  having  either  his  rent 
reduced  by  you,  or  that  he  has  put  himself  into  a 
position  of  selling  at  a certain  sum  of  money  ? 
— We  would  fix  a price ; whether  large  or 
small,  we  -would  fix  a price.  The  very  fact  that 
he  has  got  the  right  of  occupancy,  which  has 
been  existing  so  many  years,  with  a right  to  sell 
that  privilege  of  occupancy,  and  that  tenancy, 
at  a fair  rent,  undoubtedly  has  a value  attached 
to  it. 

2533.  Then  you  would  say  that  the  effect  of 
the  Land  Act  was  to  lay  upon  you  the  necessity 
of  giving  a man  a sum  of  money  as  value  for 
his  holding,  even  if  he  has  expended  nothing 
upon  it,  or  can  prove  nothing  in  expenditure  or 
improvements? — Yes,  even  that  happened  before 
the  free  sale  clauses  of  the  Act  of  1881  were 
ever  introduced.  I have  known,  in  my  own 
experience,  before  the  Act  of  1881,  cases  where 
sums  were  given  for  the  right  of  occupancy 
of  a holding,  although  that  right  was  one  of  very 
small  value ; still  I have  known  a price  given 
merely  for  the  right  of  occupancy ; of  course 
that  has  been  increased  in  value  since  the  Act  of 
1881. 

2534.  Therefore,  to  put  it  into  figures,  you 
would  consider  it  fair  to  say  : “ I have  reduced 
this  rent  by  10/.,  because  that  is  what  a compe- 
tent man  would  give  as  rent,  but  I hand  over, 
from  what  is  given  to  the  landlord,  to  the  tenant, 
as  a capital  sum,  a sum  of  money,  in  considera- 
tion of  the  fact  that  he  has  got  that  lower  rent  ? 
— He  is  entitled  to  sell  that  right  which  the  law 
gives  him. 

2535.  You  are  aware,  are  you  not,  that  in  some 
cases,  even  in  the  south,  tenants  have  got  15  or 
20  years’  purchase  for  their  holdings,  without 
proving  improvements  ? — I am  quite  sure  of  it. 

2536.  As 
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2536.  As  soon  as  a fair  rent  has  been  fixed  ? — 
I am  quite  sure  of  it. 

2537.  With  regard  to  the  question  of  eject- 
ment oh  title,  the  case  of  the  Marquis  of 
Down  shire  you  brought  forward  to-day  : you 
quoted  that  case,  did  you  not,  as  an  instance 
where  a fair  rent  was  not  a bar  to  a decree  in 
ejectment? — I set  forth  here  this  morning  the 
dates  and  facts  at  considerable  length,  and  then  I 
said  that  notwithstanding  our  fair  rent,  a decree 
in  ejectment,  followed  by  the  taking  of  posses- 
sion, resulted. 

2538.  Do  you  regard  it  as  a strong  case?— 
No,  I do  not  know  that  it  is  a particularly  strong 
case.  All  I know  is  that  in  that  case  the  thing 
happened. 

2539.  Was  it  not  clearly  shown  before  the 
court  that  the  land  was  taken  as  accommodation 
land  ? — It  was  shown  that  it  was  taken  as  a town 
park,  but,  of  course,  we  must  remember  that  a 
town  park  is  a statutory  creation,  and  that  unless 
it  comes  within  the  statutory  attributes  in  law, 
it  is  not  a town  park.  You  may  call  it  a town 
park ; you  may  sign  an  agreement  to  call  it  a town 
park  ; but  in  law  it  is  not  one  unless  it  possesses 
the  necessary  statutory  requisites.  It  did  not 
possess  those  requisites,  and  I held  that  it  was 
not  a town  park. 

2540.  As  a matter  of  fact,  did  not  the  landlord 
in  that  case,  as  you  told  us  this  morning,  take 
immediate  steps  to  prove  its  being  a town  park, 
and  also  serve  an  ejectment  as  soon  as  ever  he 
heard  that  the  tenant  had  served  the  originating 
notice  ? — Yes ; the  day  after  he  got  the  originating 
notice,  as  I understand,  he  served  a notice  to 
quit. 

2541.  Would  it  not  be  possible  to  put  that 
case  in  this  way,  that  it  was  a hardship  upon  the 
landlord,  after  having  obtained  a decree  in  eject- 
ment by  a county  court  judge,  that  you  should 
have  had,  pending  appeal,  I think,  to  fix  a fair- 
rent?— Of  course,  I was  proceeding  under  the 
13th  section  of  the  Act  of  1881,  which  laid  that 
obligation  upon  me. 

2542.  I am  not  questioning  your  procedure  ; I 
have  no  doubt  you  did  all  that  was  right ; but 
you  were  asked  this  question  last  time  : Assum- 
ing that  the  landlord  took  advantage,  after  the 
fair  rent  had  been  fixed,  to  eject  the  tenant  by 
getting-  a decree  in!  ejectment,  is  not  this 
rather  the  reverse  side  of  that,  that  the  fair  rent 
was  fixed  after  the  decree  in  ejectment  had  been 
obtained? — Yes;  the  tenant  served  his  notice; 
then  the  decree  is  given,  I think,  before  the  hear- 
ing of  the  fair  rent  notice ; undoubtedly  the 
landlord  would  consider  it  a hardship  to  be  de- 
barred from  exercising  his  rights  under  the 
ordinai-y  law. 

2543.  There  was  this  additional  fact  in  that 
case,  was  there  not,  that  the  land  to  which  it  was 
subject  was  subsequently  ruled  to  be  a town 
park  ? — It  was  never  “ ruled.”  Under  a de- 
cision of  this  year  Dundrum  is  held  to  be  a 
town. 

2544.  That  would  be  a weak  case,  I suggest 
to  you,  upon  which  to  base  the  idea  that  the  fair- 
rent  was  not  a protection  to  the  holding  on  which 
it  had  been  fixed? — I would  hardly  put  it  in  that 
way.  At  the  time  it  was  decided  it  would  not 
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be  a weak  case ; it  would  be  now,  having  regard 
to  the  later  decisions. 

2545.  I do  not  understand  you  to  question  the 
correctness  of  the  procedure  by  which,  if  a Com- 
mission fix  a rent  ultra  vires  for  some  reason  or 
another,  that  can  be  questioned  in  a court  of 
appeal  or  a higher  court? — Certainly  not. 

2546.  It  would  be  an  exaggeration,  would  it 
not,  to  say  that  the  notion  of  protection  afforded 
by  the  Land  Act,  is,  more  or  less,  a popular 
delusion  ? — That,  of  course,  is  pushing  it  to  very 
great  lengths.  All  I meant  to  say  was  that  it  is 
quite  open  in  any  individual  case  to  try  the 
question  whether  our  order  was  not  ultra  vires. 

2547.  There  is  no  question,  is  there,  that  the 
300,000  tenants,  with  regard  to  whose  holdings 
fair  rents  have  been  fixed,  are  in  jeopardy  of 
having  decrees  in  ejectment  made  against  them  ? 
— Probably  if  the  landlord  wishes  to  run  the 
risk  of  costs,  he  can  try  the  case,  which  I think 
is  not  likely. 

Colonel  Waring. 

2548.  There  is  one  of  your  questions  here  the 
answer  to  which  seems  to  be  slightly  misleading. 
The  tithe  rent  charge  you  say  is  a tithe  charge 
on  the  tenant.  In  what  case  does  the  tenant 
pay  the  tithe  rent  charge  ? — There  are  cases 
where  the  tenant  has  to  pay  the  tithe  rent  charge, 
that  is,  cases  where  his  tenure  is  such  as  to  im- 
pose upon  him  the  obligation. 

2549.  Under  the  old  laws,  do  you  mean? — 
Yes,  if  he  holds  on  a certain  tenure  under  the 
Act  of  1836  or  1837,  or  whatever  the  date  of  the 
Tithe  Rent  Charge  Act  is,  the  obligation  is  upon 
him  of  paying  the  tithe. 

2550.  What  tenure  is  that  which  would  come 
under  your  supervision  ? — All  tenures  come  under 
our  supervision  now  practically. 

2551.  I should  think  there  is  no  case  except- 
ing the  case  of  a very  long  lease  in  which  that 
could  be  ? — There  are  leases  for  lives  of  a certain 
character  in  which  the  tenant  is  looked  upon  as 
in  the  position  of  an  owner  in  fee. 

2552.  Now  the  case  of  turbary  ; you  say  that 
the  turbary  was  detached  from  the  holding  by 
the  landlord  in  many  cases  ? — Yes. 

2553.  Is  it  not  a fact  that,  where  the  turbary 
is  not  situated  on  the  holding,  it  is  necessary  for 
the  landlord  to  take  it  into  his  own  hands,  in 
order  to  prevent  quarrelling  and  disputes? — But 
that  often  is  the  case. 

2554.  Is  it  not  a fact  that,  on  the  best 
managed  estatesj  turbary  was  always  allotted, 
or  generally  yearly,  or  at  short  periods,  to 
prevent  , disputes  ?— As  a rule,  on  large  estates 
there  is  special  provision  made  by  the  estate 
office  for  annual  supervision  and  division  of  the 
turbary. 

2555.  And,  further,  in  a very  large  part  of 
Ireland  no  turbary  question  arises ; is  not  that 
so  ? — Yes ; it  arises  mainly  in  the  midland 
counties. 

2556.  Take  large  districts  in  the  north-east ; 
there  is  no  turbary  whatever  there,  is  there  ? — 
Very  little. 

2557.  With  regard  to  improvements,  the  un- 
earned increment,  you  say  that  allowance  is  made 
of  the  cost  of  the  work  done  for  the  tenant  ? — 
Yes. 

p 4 2558.  Have 
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Colonel  Waring — continued. 

2558.  Have  you  not  come  across  cases  where 
the  tenants’  improvements  were  not  worth  the 
cost  of  the  work  done  ? — Often. 

2559.  And  in  point  of  fact,  where  those  that 
were  claimed  were  frequently  valueless? — Yes, 
in  this  way  ; very  frequently  a tenant  will  prove 
that  he  has  spent  10/.  or  15/.  on  reclaiming  an 
acre  of  land,  which  acre  of  land  would  not  be 
worth  51.  now. 

2560.  The  same  is  true  with  regard  to  drains, 
is  it  not  ? — Quite  so. 

2561.  At  least,  as  far  as  I have  inspected 
drains,  I have  seen  a great  many  that  were  not 
worth  the  cost  of  making  them.  Now  you  say 
the  remainderman  comes  in  in  this  case  of  limited 
ownership,  that  he  can  raise  the  rent  at  his  plea- 
sure, or  evict  the  tenant  and  say,  the  tenants  are 
future  tenants  and  are  liable  to  all  incidents  of 
future  tenancies.  Is  not  one  of  the  incidents  of 
that  tenancy  that  if  the  landlord  raises  the  rent 
the  tenant,  can  go  into  court  ? — No,  if  he  raises  the 
rent,  that  rise  of  rent  creates  a statutory  term. 

2562.  By  the  raised  rent  ? — Yes,  quite  so. 

2563.  By  the  raised  rent  ? — By  the  raised  rent. 

2564.  I do  not  think  that  will  hold  ? — Look 
at  the  4th  section  of  the  Act  of  1881. 

2565.  That  is  a bit  of  information  which  the 
landlords  have  not  yet  put ; I am  quite  satisfied 
with  your  answer.  As  a matter  of  fact,  do  not 
the  conditions  of  a future  tenancy  entirely  pre- 
vent rent  raising  by  eviction  ? — I see  nothing  to 
prevent  a notice  to  quit  being  served  on  a future 
tenant  followed  by  an  ejectment. 

2566.  Would  not  the  landloi'd  be  liable  to  pay 
full  compensation  under  the  Act  of  1870? — Of 
course,  he  is  in  the  same  position  as  if  the  Act 
of  1881  had  not  been  passed. 

2567.  You  say  the  exclusion  of  the  purchaser 
of  a present  tenancy  would  operate  for  the 
breach  of  a statutory  condition,  such  as  non-pay- 
ment of  rent,  which  is  probably  the  only  case  in 
which  it  would  be  done.  You  say  that  the 
tenant  cannot  apply  to  have  a fair  rent  fixed 
afterwards  ? — Y es. 

2568.  Cannot  the  purchaser  redeem  in  the 
tenant’s  name,  or  cannot  the  tenant  himself  re- 
deem and  then  sell  ? It  is  only  a matter  of  pro- 
cedure surely  to  protect  himself? — If  he  re- 
deems and  reinstates  his  old  tenancy,  the  matter 
is  different ; but  there  are  cases  where  there  has 
actually  been  put  into  operation  that  last  clause 
of  the  20th  section  of  the  Act  of  1881  which 
provides  that  whenever  a present  tenancy  is  sold 
in  consequence  of  a breach  of  a statutory  con- 
dition or  “ in  the  case  of  a tenancy  not  subject  ro 
statutory  conditions  ” in  consequence  “ of  an  act 
or  default  on  the  part  of  a tenant,  after  the 
passing  of  this  Act,  which  would,  in  a tenancy 
subject  to  such  conditions,  have  constituted  a 
breach  thereof,  the  purchaser  or  his  successors 
in  title  in  such  tenancy  shall  not  at  any  time 
thereafter  be  entitled- to  apply  to  the  court  under 
this  Act  to  fix  a judicial  rent  for  the  holding.” 

2569.  What  is  your  general  experience  with 
reference  to  the  nature  of  the  tenants’  improve- 
ments ; are  they  generally  made  in  a workman- 
like and  substantial  manner  ? — That  varies 
enormously.  In  some  of  the  Ulster  districts, 
you  find  them  well  made  in  many  cases,  and 


Colonel  Waring — continued, 
very  well  carried  out ; in  other  cases  you  find, 
of  course,  that  they  are  rather  scamped ; but 
one  cannot  make  any  general  statement  on  the 
point. 

2570.  Do  you  generally  find  that  tenants  put 
too  low  a value  on  their  own  improvements  ? — 
Oh,  no  ; but,  of  course,  we  do  not  take  their  view 
of  the  value  of  their  improvements. 

2571.  Now,  with  regard  to  proof  of  the  im- 
provements on  the  part  of  the  landlord : Is  it  not 
a fact  that  books  are  kept  only  on  the  very  large 
estates? — Yes,  I would  say  that  is  so. 

2572.  In  fact,  previous  to  these  Acts,  there 
was  no  inducement  to  a landlord  to  keep  books 
of  account? — On  the  large  estates  they  have 
kept  them  in  my  experience  for  a very  long 
period  back. 

2573.  But  in  many  cases  have  you  not  found 
that  the  books  only  proved  the  general  expen- 
diture on  the  estate,  not  on  the  individual  holding? 
— On  the  big  estates  it  is  not.  so,  they  deal  with 
each  individual  holding. 

2574.  There  are  a very  large  number  of  hold- 
ings which  you  say  have  had  no  rents  fixed  upon 
them.  Is  it  not  the  fact  that  many  of  those  are 
in  that  condition  because  the  tenants  think  they 
are  not  likely  to  get  their  rents  reduced  if  they 
go  into  court  ? — Yes. 

2575.  Mr.  Sexton  put  the  question  to  you  : 
“ I take  it  that  the  Acts  were  passed  in  order  to 
prevent  the  imposition  of  excessive  rents  where 
the  tenant  had  to  live  by  his  industry  upon  the 
holding  ? ” Have  you  not,  on  frequent  occasions, 
had  come  under  your  notice  cases  where  the 
tenant  did  not  live  by  industry  on  his  holding, 
and  did  not  even  profess  to  do  so,  in  which  he 
claimed  a reduction  ? — Yes. 

2576.  There  is  a question  of  costs  here  which 
seems  to  me  to  be  rather  misleading.  It  was 
suggested  that  it  was  hard  upon  the  tenant  to 
have  to  pay  his  own  costs  in  case  his  rent  was 
reduced.  Where  the  tenant  goes  into  court  to 
get  a fair  rent  fixed,  and  there  is  a reduction 
made,  each  party  bears  his  own  costs ; that  is 
the  general  rule,  is  it  not? — Yes. 

2577.  As  a matter  of  fact,  that  may  arise  from 
this  fact,  that  the  landlord  may  be  aware  that 
the  rent  should  be  reduced,  and  that  it  is  only  a 
question  of  amount? — Yes. 

2578.  Therefore,  under  those  circumstances  it 
cannot  be  very  unfair  that  each  party  should 
bear  his  own  costs,  can  it? — No,  certainly  not. 

2579.  I think  you  did  answer  the  question 
whether  it  would  be  necessary  to  leave  a balance 
on  which  a person  could  live.  I think  you  said 
there  were  cases  in  which  they  would  not  do  so 
at  all,  because  the  farm  would  not  support  a 
person,  no  matter  what  rent  was  fixed  on  it  ?— 
Quite  so. 

Mr.  W.  Kenny. 

2580.  Can  you  say  what  is  the  proportion,  as 
a general  rule,  that  the  rent  bears  to  the  produce 
produced  by  the  farm  in  the  course  of  a year : 
would  you  say  a fifth  or  an  eighth  ? - The  general 
rule  is  this  : If  you  ask  that  question  of  valuers 
giving  evidence  in  Ireland,  you  find  that  they  go 
on  the  principle  of  allowing  a third.  In  England, 
if  you  read  agricultural  works  on  the  subject, 
one-fifth  seems  to  be  the  rule. 

2581.  Do 
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Mr.  Bailey. 


[ Continued. 


Colonel  Waring. 

2581.  Do  you  mean  to  say  they  allow  a third 
in  Ireland  ? — That  is  the  general  rule,  if  you  ask 
valuers  that  question  in  court. 

2582.  In  considering  the  value  of  a holding, 
do  you  give  credit  to  the  landlord  for  the  ad- 
vanced value  by  the  making  of  railways  or  public 
roads? — Yes. 

2583.  Do  you  give  that  to  the  landlord  or  to 
the  tenant  ? — To  the  landlord.  It  increases  the 
value  of  the  holding. 

2584.  On  the  question  of  the  deterioration  of 
the  soil,  do  not  you  find  in  some  cases  that  the  soil 
is  deteriorated  under  the  treatment  it  has  re- 
ceived?— Yes. 

2585.  How  do  you  balance  that ; how  do  you 
come  to  a conclusion  in  that  case  ? — We  try  there 
to  estimate  fairly  what  the  soil  should  be  worth 
if  properly  treated. 

2586.  By  what  process  did  you  arrive  at  the 
original  staple  of  the  soil  which  had  been  so 
deteriorated  ? — In  some  cases  we  get  actual  evi- 
dence which  will  enable  us  to  judge;  in  other- 
cases,  the  lay  Commissioners,  who  are  themselves 
men  of  very  considerable  experience,  can  form  a 
very  good  ojrinion. 

2587.  Then  that  involves  the  further  question 
as  to  reclamation ; what  condition  do  you  assume 
the  land  to  have  been  in  before  it  was  reclaimed, 
and  at  what  period? — That  also  is  largely  a 
matter  of  evidence,  and  evidence  tested  by  the 
examination  of  the  lay  Commissioners,  who  can, 
as  a rule,  make  a very  good  estimate. 

Mr.  Macartney. 

2588.  I just  want  to  ask  you  a question  or  two 
about  the  case  of  Quinn  v.  Downshire — the 
County  Down  case  ; I am  not  quire  sure  whether 
I caught  you  quite  right,  but  I think  you  stated 
that  Quinn  was  the  present  tenant? — I stated 
that  there  was  a present  tenancy  of  the  holding 
in  1881. 

2589.  Was  that  a present  tenancy  enjoyed  by 
Quinn  or  his  predecessor? — By  a man  named 
Savage,  his  predecessor. 

2590.  But  it  had  not.  come  before  the  court; 
it  had  not  been  so  determined  by  the  Land  Court, 
had  it  ? — No. 

2591.  Then  how  do  you  know  it  was  a present 
tenancy.  I only  want  to  know  the  ground  upon 
which  you  said  Quinn’s  predecessor  enjoyed  a 
present  tenancy  under  the  Act  ? — It  was  proved 
there  was  a tenancy  subsisting  on  the  21st 
August  1881. 

2592.  That  would  not  make  it  a present  ten- 
ancy under  the  Land  Act,  would  it  ?— Yes. 

2593.  Surely  not;  it  may  be  a tenancy  that 
was  not  a present  tenancy  under  the  Land  Act. 
The  mere  fact  that  the  man  was  a tenant  of  cer- 
tain premises  would  not  make  him  a present 
tenant  of  an  agricultural  holding  under  the  Land 
Act? — I did  not  say  of  an  agricultural  holding 
under  the  Land  Act. 

2594.  You  said  a present  tenant  ? — Yes,  a 
present  tenant. 

2595.  But  surely  a tenant  of  other  than  an 
agricultural  holding  is  not  a present  tenant 
within  the  meaning  of  the  Land  Act  ? — He 
would  be  a present  tenant,  but  he  is  excluded  if 
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Mr.  Macartney — continued, 
he  is  a non-agricultural  tenant ; it  is  merely  a 
tenancy  existing  at  the  date  of  the  passing  of  the 
Land  Act. 

2596.  Of  any  holding? — Of  any  holding. 

2597.  Quite  so  ; I understand  what  you  mean. 
Do  you  know  how  Quinn  acquired  this  tenancy  ? 
— He  purchased  it. 

. 2598.  What  was  the  tenancy  ; what  did  it  con- 
sist of  ? — A few  acres. 

2599.  As  a matter  of  fact,  it  was  a public-house 
and  an  acre  of  land,  was  it  not?- -There  was  no 
public-house  on  it. 

2600.  Are  you  sure  ?— As  far  as  I remember. 
2601  Are  you  perfectly  certain.  If  you  are 

not  perfectly  certain  I do  not  want  to  ask  you 
about  it  ? I have  the  file  here.  According  to 
the  report  of  the  lay  Commissioners  there  were 
no  houses  on  it. 

2602.  No  houses?— No  houses. 

2603.  What  was  the  average  on  which  he 
claimed  ?— I have  a map  here  showing  that  there 
was  no  house  upon  it.  The  acreage  is  2 acres 
1 rood,'  and  28  perches. 

2604.  The  form  of  the  agreement  does  not 
appear  there,  does  it?— No  it  does  not. 

2605.  Can  you  say  whether  or  not  it  was  the 
common  form  of  agreement  on  the  Downshire 
estate  for  all  holders  of  town  parks  ? — Yes  I 
would  say  so. 

2606.  Therefore,  would  not  the  presumption 
be  that  this  land  was  probably  attached  to  a 
house  in  the  town  and  had  been  held  in  connec- 
tion with  it?— That  may  have  been  so. 

2607.  It  did  not  transpire  before  you  in  evi- 
dence that  he  had  purchased  a public-house  from 
the  man  he  succeeded  ? — I have  had  two  or  three 
cases  of  the  same  man,  in  one  of  which  he  had 
purchased  a public-house,  but  not  in  this  case. 

2608.  It  was  not  in  this  case  ? — No. 

2609.  Another  case  altogether  ?— Yes  at 
different  times. 

Mr.  W.  Kenny. 

2610.  How  is  he  described  on  the  originating 
notice  ; is  it  “ Farmer  ” or  “ Publican  ” ?— He  is 
merely  described  as  “ Henry  Quinn,  Dundrum.” 
There  is  no  other  description.  You  will  see  it 
on  the  map. 

Mr.  Macartney. 

2611.  If  you  had  two  or  three  cases,  it  may  be 
possibly  another  case  and  not  the  one  I am  deal- 
mg  with  ? — I think  I dismissed  the  case  of  the 
public-house  as  a non-agricultural  holding. 

2612.  Just  one  question  on  this  tithe  rent 
charge  : I understand  from  the  answers  you  gave 
to  Colonel  Waring,  that  the  only  case  in  which 
a tenant  would  pay  the  tithe  rent  charge,  would 
be  the  case  in  which  his  tenure  was  equivalent  to 
that  of  the  owner  in  fee  ?— The  first  estate  of 
inheritance  would  be  held  to  be  liable  to  pay  the 
tithe  rent  charge. 

2613.  Roughly  speaking  it  would  be  equiva- 
lent to  that  ? — It  would  be  a large  tenure,  much 
bigger  than  that  of  an  ordinary  leaseholder. 

2614.  In  fact  it  would  not  apply  to  99  cases 
out  of  100  that  come  before  you  ? — It  would 
apply  to  very  few  cases. 
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MINUTES  OF  EVIDENCE  TAKEN  BEFORE  THE 


Friday,  25  th  May  1894. 


MEMBERS  PRESENT  : 

Mr.  Brodrick. 

Mr.  Carson. 

Mr.  Dillon. 

Mr.  Hayes  Fisher. 

Mr.  T.  M.  Healy. 

Mr.  W.  Kenny. 

Mr.  Leese. 

The  Right  Hon.  JOHN  MORLEY,  in  the  Chair. 


Mr.  Macartney. 
Mr.  M‘ Car  tan. 

Mr.  John  Morley. 
Mr.  T.  W.  Russell. 
Mr.  Sexton. 

Colonel  Waring. 


Mr.  William  F.  Bailey,  again  called  in;  and  Examined. 


Mr.  T.  W.  Bussell. 

2615.  When  you  were  here  on  Tuesday  last 
you  referred  to  the  case  of  M’Cann  v.  The  Mar- 
quis of  Downshire,  and,  in  answer  to  Question 
2268,.  you  say  this:  “1  see  in  Mr.  Justice 
Bcwloy’s  Judgment  in  that  case,  he  says, — ‘It 
would  be  a mistake  to  suppose  that  a large 
number  of  houses  must  exist  to  create  a demand 
for  accommodation  lands.’  ” Will  you  go  a little 
further  on  with  that  quotation  please  ? — He  says  : 
“ Four  houses  at  a cross  road, including  a public- 
house,  a blacksmith’s  forge,  a national  school, 
would  create  a demand ; but  it  could  not  be  held 
that  accordingly  the  holdings  would  be  town 
parks.  But  on  the  evidence  here,  the  Court 
should  hold  that  there  was  such  a demand  at 
Dundrum  as  that  it  must  be  deemed  a town  for 
the  purposes  of  the  Act.” 

Mr.  W.  Kenny. 

2616.  Docs  not  Mr.  Justice  Bewley  say  a 
little  further  back  : “ The  decision  established  ” 
(that  is  referring  to  Archer  v.  Caledon)  “ that 
not  only  must  a demand  for  accommodation  land 
exist,  but  the  assemblage  of  houses  must  be 
something  reasonably  answering  the  description 
of  a town,  and  that  a mere  hamlet  or  collection  of 
houses  was  not  to  be  treated  as  a town  for  the 
purposes  of  the  Land  Acts  ” ? — Yes. 

2617.  Was  not  that  the  question  asked  you 
when  you  said  that  Mr.  Justice  Bewley  did  not 
hold  it  to  be  a town  ? — I only  glanced  at  the 
Judgment  when  you  asked  me  the  question  upon 
the  point. 

Mr.  Macartney. 

2618.  You  have  been  asked  some  questions 
about  the  total  number  of  holdings,  those  upon 
which  fair  rents  have  been  fixed,  and  those 
which  are  still  outside  the  operation  of  the  Act, 
and  I think  some  of  the  figures  given  are  rather 
loose.  You  know  Dr  Grimsliaw  by  repute,  do 
you  not?-- -Oh,  well. 

2619.  He  is  the  Registrar  General  for  Ireland. 


Mr.  Macartney — continued. 

You  are  aware  that  he  was  called  as  a witness 
before  the  Cowper  Commission,  are  you  not  ? — 
Yes. 

2820.  And  that  he  there  stated  the  number  of 
agricultural  holdings  in  Ireland.  He  gave  these 
figures  at  that  time,  499,  109,  and  since  that 
date  the  number  of  agricultural  holdings  has 
diminished,  has  it  not? — So  I would  say. 

2621.  In  fact  there  has  been  a steady  decrease 
in  the  total  number  of  agricultural  holdings  in 
Ireland  since  1861.  The  figures  are  these:  in 
1861, 608,564 ; in  1 87 1, 592,590 ; in  188 1, 499,109 ; 
and  since  1881  the  number  of  agricultural  hold- 
ings in  Ireland  has  still  further  decreased  to  (in 
1891)  486,865? — I take  the  figures  from  you. 

Mr.  T.  W.  Russell. 

2622.  Mr.  Bailey,  you  do  not  mean  to  assent 
to  the  suggestion  that  there  was  a decrease  of  a 
hundrsd  thousand  holdings  in  10  years  ?— I can 
of  course  only  accept  the  figures  Mr.  Macartney 
is  reading  now ; I take  it  he  is  reading  from 
Dr.  Grimsliaw. 

Chairman. 

2623.  Let  me  ask  you  once  for  all.  Can  you 
prove  anything  in  respect  of  these  figures  which 
Mr.  Macartney  wishes  to  question  you  about  ? — 
No,  certainly  not. 

Mr.  Macartney. 

2624.  Then  I may  take  it  that  so  far  as  your 
answers  go,  on  the  questions  that  have  been  based 
upon  any  figures,  your  answers  are  not  based 
upon  any  knowledge  whatever,  good,  bad  or 
indifferent,  as  to  the  number  of  holdings  ? — The 
figures  that  I stated  with  reference  to  the  actual 
number  of  holdings,  on  which  rents  were  fixed, 
were  taken  from  the  figures  before  me  of  the 
Land  Commission  Report ; but  the  figures  of  the 
holdings  which  were  not  within  the  cognisance  of 
the  Land  Commission  Report  I accepted  on  the 
authority  of  the  questioner. 

2625.  But 
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Chairman. 

2625.  But  you  have  no  competent  knowledge 
of  your  own  about  them  ? — I have  no  know- 
ledge of  my  own. 

2626.  But  any  statement  of  yours  as  to  the 
number  of  holdings  left  unaffected  by  the 
Land  Acts,  is  a statement  you  do  not  make 
on  your  own  authority  ? — I have  no  knowledge 
of  such  cases. 

Mr.  Macartney. 

2627.  Then  the  answers  given  by  you  to 
questions  which  purport  to  state  the  number  of 
holdings  in  relation  to  the  area  that  have  and 
have  not  come  under  the  operation  of  the  Act 
are,  equally,  answers  given  without  any  know- 
ledge whatever.  You  have  accepted  the  figures 
without  any  knowledge  as  to  whether  they 
were  right  or  wrong.  Questions  have  been  put 
to  you  as  to  whether  a certain  number  of 
holdings  that  are  less  than  a certain  acreage 
have  been  excluded  from  the  Act  by  certain 
decisions  or  certain  sections  of  the  Act.  Then 
I put  it  to  you  that  your  answer,  in  which  you 
apparently  accepted  certain  figures  as  correct, 
so  far  as  you  know,  may  be  correct  or  it  may 
not  bo  correct ; it  is  not  based  on  any  know- 
ledge whatever  ?— That  may  be  so;  but  J am 
not  aware  of  any  answer  of  mine  of  that  kind. 

2628.  I will  put  to  you  Question  2292,  put  to 
you  by  Mr.  Russell,  I do  not  mean  to  say  you 
are  responsible  for  it  at  all ; you  were  asked  by 
Mr.  Russell  the  following  question,  “There  is 
another  point  in  that  if  you  will  allow  me.  I 
think  there  are  at  least  50,000  of  the  Irish 
tenancies,  that  are  reported  as  tenancies,  that 
are  mere  gardens,  half-acre  gardens,  and  that 
would  not  come  under  that  Act  at  all.”  Then 
you  say,  .“Yes,  a very  large  number  of  those 
half  million  holdings  are  composed  of  holdings 
under  one  acre,  and  would  probably  be  excluded 
from  the , Act  on  a variety  of  grounds  of 
exclusion  ’ ? — The  meaning  of  my  answer  there 
is,  assuming  the  number  of  50,000  is  correct,  I 
am  aware  that  there  are  a large  number  of 
holdings  of  that  class  that  are  excluded  on 
various  grounds. 

2629.  But  you  have  no  knowledge  as  to  the 
50,000  ?— As  to  the  actual  50,000 ; I accepted 
Mr.  Russell’s  number. 

2630.  Now  with  regard  to  your  answer  to 
Question  795  (this  is  on  the  question  of  lease),  as 
a matter  of  fact  in  all  cases  where  the  lease- 
holders have  come  into  Court  to  fix  a fair  rent, 
the  rents  reserved  in  the  old  leases  have  always 
been  reduced,  have  they  not? — As  a general 
rule. 

2631.  There  may  be  an  odd  exception,  but  as 
a general  rule  they  have  been  reduced?— As  a 
general  rule,  yes. 

2632.  From  Table  8 of  the  Land  Commission 
Report  of  last  year  it  appears  that  the  average 
reduction  on  those  cases  coming  into  Court  up  to 
the  31st  March  1893  is  24-8?— In  the  report  for 
the  present  year,  down  to  the  31st  March  1894, 
the  percentage  given  is  24'7. 

2633.  That  report  is  only  just  out,  and  the  re- 
duction of  other  fair  rents  fixed  between  1881 
and  1893  was  21-2,  I think,  from  Table  4 of  last 
year’s  report ; perhaps  you  will  give  what  it  is 
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this  year  if  you  have  got  it  there  ? — It  is  21  -2  for 
this  year  up  to  March  1894. 

2634.  Precisely  the  same  as  last  year  ; you 
mentioned  a case  of  Dyas  v.  Scott,  a Meath  case? 

2635.  Do  you  take  that  as  a typical  case  ? — 
W ell,  that  is  a typical  case  of  that  class  of  hold- 
ing. 

2636.  In  this  case  did  the  tenant  reside  on  the 
farm  ? I do  not  think  so.  The  house  on  the 
holding  was  valued  at  4/.  10s.,  but  I have  not  the 
evidence  before  me,  I have  merely  the  file. 

2637.  I think  it  was  a Mr.  Jacob  Dyas  who 
was  the  tenant?— Well,  Mr.  Richard  Seymour 
Dyas. 

2638.  In  the  lease,  Richard  Holme  Dyas?  — 
The  lease  was  made  to  Jacob  Dyas. 

2639.  Would  you  say  that  Mr.  Dyas  was  a 
man  who  made  his  living  by  farming  in  this 
vrSe  vTVVell>  I reaI|y  do  not  remember  what 
Mr.  Dyas’  business  was.  I think  he  lived  at 
Kingstown. 

2640.  _Was  there  a residence  on  this  farm  ? 

In  the  Government  valuation  I see  that  there 
was  a house  valued  at  4/.  Ids.  a year. 

2641.  Do  you  think  that  when  the  lease  was 
made,  the  tenant  who  accepted  it.  was  not  in  a 
position  to  form  a fair  judgment  as  to  whether 

the  terms  of  the  lease  were  fair  or  not? Of 

course  he  is  supposed. to  know  his  own  business. 
I am  merely  stating  what  the  law'  is. 

2642.  Taking  this  case  as  a typical  case  (you 
took  it  yourself  as  a typical  case),  do  you  take 
it  that  the  tenant  in  this  case  w'as  not  a man  who 
was  very  well  able,  probably,  to  defend  his  own 
interest  ? — He  was  a man  of  some  position. 

2643.  And  do  you  think  that  under  the  terms 

of  that  lease,  the  lease  w-as  not  adequate  compen- 
sation for  the  improvements  he  had  made  ? 

That  really  is  a question  that  I can  hardly 
answer.  The  question  of  compensation  under 
the  lease  is  one  that  I really  at  the  present 
time  would  have  no  means  of  judgino-  of.  The 
lease  was  made  15  years  ago. 

2644.  Do  you  think  that  there  are  any  classes 
of  improvements  that  cannot  be  compensated 
for  by  enjoyment  under  a lea.se  ? — I would  not 
say  that.  It  would  undoubtedly  be  possible  to 
compensate  for  improvements,  having  regard  to 
the  nature  of  the  lease,  and  the  rent  and  the  con- 
sideration that  was  given  for  the  making  of  the 
improvements.  I could  not  state  any  general 
rule. 

2645.  You  have  given  a list  showing  at.  least 
you  assented  to  Mr.  Sexton’s  Question  1381, 
that  there  are  some  47  restrictions  and  exclusions 
from  the  Act.  In  your  opinion,  are  all  the  cases 
that  come  under  the  heading  of  “ restrictions  ” 
equally  material  ? Do  they  affect  an  equal  body 
of  agricultural  occupiers  now?—  Certainly  not. 

2646.  I suppose,  in  some  cases,  the  restrictions 
are  confined  to  almost  single  instances,  or  per- 
haps you  would  hardly  say  they  would  be  one 
per  cent.  ?— In  my  experience  some  of  those 
numerous  restrictions  have  come  before  me  very 
rarely  ; others  very  frequently. 

2647.  I want  to  draw  your  attention  to  your 
answers  given  to  the  Questions  1382  and  1383 
You  see  1382  ? — Yes. 

Q 2 2648.  Mr. 
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Mr.  Macartney — continued. 

2648.  Mr.  Sexton  put  the  question  to  you  : 
“ So  that  upon  the  comparatively  simple  pro- 
visions of  the  statute  of  1881,  with  respect  to 
fair  rent,  you  have  had  super-imposed,  chiefly 
by  judical  decisions,  a mass  of  exclusions  and 
restrictions,  amounting,  on  the  whole,  to  47 
classes  of  resti'ictions.”  You  answered:  “Yes; 
a large  number  of  those,  of  course,  are  specific  ; 
they  are  specifically  stated  in  the  Acts,  or  by 
inference  deduced  from  the  Acts.”  Do  you  wish  to 
modify  that  answer? — I have  stated  there,  that 
a large  number  of  those  are  specifically  stated  in 
the  Acts,  and  I will  adhere  to  that. 

2649.  Will  you  look  at  the  terms  of  the  ques- 
tion. Do  you  adhere  to  that  answer,  or  do  you 
wish  the  Committee  to  understand  from  your 
answer  that  it  is  your  opinion  that  by  judicial 
decisions,  a great  number  of  restrictions  and  ex- 
clusions have  been  “ super-imposed  ” upon  the 
Act.  Is  that  what  you  wish  to  convey  to  the 
Committee  ? — I would  not  put  it  in  that  way,  I 
state  myself,  that,  in  the  Act,  or  by  inference 
from  the  clauses  in  the  Act,  the  majority  of  those 
exclusions  and  restrictions  come.  Some  of  them 
undoubtedly  are  not  stated  in  the  Act,  but  are 
deduced,  by  judicial  decision,  from  sections  of 
the  Act. 

Chairman. 

2650.  Not  “ super-imposed  upon,”  but  extracted 
from? — Extracted  from. 

Mr.  Macartney. 

265 1 . In  the  ordinary  way  in  which  you  would 
extract  consequences  from  any  Act  of  Parliament 
that  came  under  the  supervision  of  any  judges? — 
Quite  so. 

2652.  Quite  in  the  ordinary  way  ? — Quite  so. 

2653.  There  is  nothing  exceptional,  I under- 
stand ? — Certainly  not. 

2654.  You  do  not  wish  to  state  to  the  Com- 
mittee that  the  Court  of  Appeal,  in  Ireland,  has 
taken  any  exceptional  course  with  regard  to  that? 
— Certainly  not.  I did  not  intend  to  criticise  the 
Court  of  Appeal  in  any  way. 

2655.  I only  want  to  make  it  quite  clear, 
because  the  terms  of  the  question  are  rather 
large,  and  your  answer  seemed  to  me  to  be  rather 
large.  Then  will  you  come  to  Question  1383,  the 
next  question,  where  you  were  asked  by  Mr. 
Sexton  : “ But  is  it  not  possible  that  the  restric- 
tions as  to  fair  rents  upon  the  face  of  the  Acts 
have  been  greatly'  enlarged,  and  that,  in  some 
cases,  what  would  appear  to  the  ordinary  mind 
at  any  rate,  to  be  new  sub-heads  of  restriction, 
have  been  devised  by  the  judicial  interpreta- 
tions ? ” “ Yes,  I think  it  undoubtedly  has  been 
so  ” (you  answer),  “ that  is  to  say,  several  re- 
strictions that  were  not  referred  to  at  all  in  the 
Acts,  such  as  those  dealing  with  tenancies  created 
by  tenants  for  life ; of  course,  those  have  been 
bi'ought  in  altogether  by  judicial  interpretation  ” ? 
— Yes. 

2656.  Do  you  wish  to  modify  that  answer; 
having  regard  to  the  terms  of  the  question,  I 
mean? — I prefer,  of  course,  to  adhere  to  my 
own  answer.  I gave  a specific  case,  which  I 
think  is  a correct  one. 


Chairman. 

2657.  As  I understand,  you  do  not  wish  to 
modify  your  answer,  either  to  1382  or  1383,  do 
you  ? — No ; I think  my  answers  are  quite 
correct ; but  Mr.  Macartney  says,  do  I adopt 
the  entire  question  ? 

2658.  The  main  point  is  this  : Do  you  adhere 
to  your  answer? — I do. 

Mr.  Macartney. 

2559.  I understood  just  now  you  did  not  ?— 
But  I do. 

Chairman. 

2660.  You  do  not  wish  to  alter  your  answer, 
do  you,  in  any  way  ? — No ; I adhere  to  the 
answer. 

2661.  Yoxx  now  say  you  do  not  desire  to 
qualify  any  of  those  answers  ? — Quite  so. 

Mr.  Macartney. 

2662.  I want,  then,  to  go  on  to  Question  1739. 
You  were  asked  in  Question  1739,  by  Mx\  Healy, 
this:  He  says,  “May  I ask  you  this  question: 
Is  not  the  view  which  prevails  amongst  laymen, 
that  a fair  rent  order  is  impregnable,  simply  a 
popular  delusion  ? ” You  said,  “ Oh,  yes,  un- 
doubtedly.” I wish  to  know  whether  you  desire 
to  make  any  observations  upon  that  answer  ? — 
My  answer  to  that,  so  far  as  I am  x-esponsible  for 
the  answer  itself,  I do  not  wish  to  alter,  in  any 
way.  I have  given  two  cases,  xvlxere  a fair  rent 
order  is  not  impregnable. 

2663.  Do  you  mean  to  suggest  to  the  Com- 
mittee that  those  two  cases,  in  your  opinion,  are 
a sufficient  foundation  for  the  idea  “ that  a fair 
rent  order  is  impregnable  ” is  “ a popular  de- 
lusion” as  a protection  to  the  tenant.  Is  the 
notion  of  the  protection  afforded  by  the  Land 
Acts  more  or  less  “ a popular  delusion,”  or  is  it 
not,  in  your  opinion  ? — In  my  opinion  the  pro- 
tection of  the  Land  Act ■ is  a real  protection; 
but,  as  I qualified  it  on  the  last  day,  the  notion 
that  a fair  rent  order  is  impregnable,  is,  1 say,  a 
delusion. 

2664.  If  the  fair  rent  order  is  made  without 
jurisdiction  of  course  it  will  not  stand  ? — 
Quite  so. 

2665.  Now  will  you  refer,  on  the  question  of 
limited  owners,  to  Answer  2279  ; in  answer  to 
Mr.  Russell  with  regard  to  the  question  of 
tenaixcies  created  by  life  owners,  you  said  you 
thought  that  iix  cases  of  estates  that  had  been  for 
a long  time  in  settlement,  undoubtedly  there 
would  be  a lax-ge  number  of  cases  in  which  this 
point  could  be  raised  ; is  that  answer  based  upon 
any  actual  knowledge  that  you  have  from  your 
experience  as  a legal  Commissioner? — Yes;  in 
my  experience  I have  known  of  cases  where  the 
estates  were  in  settlement  for  a series  of  year's, 
and  during  the  course  of  the  various  occupations 
by  the  limited  owners  changes  did  take  place  in 
tenancies  that  made  them  into  new  tenaixcies. 

2666.  Now  does  that  experience  justify  you  in 
framing  your  answer  in  those  words,  “ a large 
number  of  cases”?— I think  so. 

2667.  You  cannot  give  any  percentage  as  you 
have  told  us  ? — No. 

2668.  And  those  cases  only  came  before  you 
every  now  and  then  ? — Yes. 

2669.  Now 
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Mr.  Macartney — continued. 

2669.  Now  I want  to  ask  you  a question  as  to 
cases  where  administration  is  not  taken  out, 
Question  972  ; have  you  many  of  these  cases 
coming  before  you?— Yes,  a very  great  number. 

2670.  Do  you  find  that  administration  is  not 
taken  out  from  ignorance  on  the  part  of  the 
tenants,  or  from  a desire  not  to  pay  the  necessary 
fees  ? — As  a rule  the  small  tenants  never  think 
it  necessary  to  take  out  administration.  One 
dies ; he  is  succeeded  by  his  son  ; the  son  does 
not  think  it  necessary  to  take  any  legal  steps  ; 
the  landlord  accepts  rent,  and  the  thing  goes 
on. 

Mr.  Sexton. 


2671.  Does  he  pay  duty? — No. 


Mr.  Macartney. 

2672.  What  do  you  think  is  the  deterrent 
cause  operating  in  the  mind  of  the  tenant ; have 
you  any  knowledge  of  this  question  or  not? — It 
is  not  considered  necessary.  The  tenant  does  not 
think  it  necessary  until  the  actual  occasion  arises. 
It  is  for  the  first  time  then  brought  to  his  atten- 
tion that  in  order  to  complete  his  title  to  the 
tenancy  something  must  be  done. 

26 73.  Do  you  mean  to  suggest  to  the  Com- 
mittee that  the  tenant  does  not  know  that  he 
cannot  complete  his  title  to  the  tenancy  until  he 
comes  into  your  Court  ? — In  a very  large  number 
of  cases  that  is  so. 

2674.  In  a very  large  number  of  cases  ? — Yes. 

2675.  That  he  does  not  know  that  he  has  no 
title  when  he  gets  his  receipt  from  the  landlord. 
How  are  these  receipts  generally  made  out 
according  to  your  experience  ? — Nearly  in- 
variably to  the  “representatives  of  so  and  so, 
deceased.” 

2676.  Do  not  you  think  that  when  the  tenant, 
having  paid  the  rent  himself,  gets  the  receipt 
made  out  to  “ the  representatives,”  he  knows 
that  he  has  not  got  a legal  title  ? — I have  known 
those  receipts  given  30  years. 

2677.  Quite  so.  Do  you  mean  to  suggest 
that  the  tenants  do  not  know  themselves  why  it 
has  been  given  in  that  form  ?— I have  often 
asked  that  question,  and  they  have  invariably 
stated  that  as  long  as  they  got  the  receipt,  they 
never  concerned  themselves  as  to  its  form. 

2678.  Do  you  mean  to  say  that  they  do  not 
know  why  ? — I could  not  say  that. 

2679.  Do  you  accept  the  figures  given  there 
by  Mr.  Healy  in  Question  972  ; they  seem  to  be 
rather  large.  He  talks  of  “ thousands  of  tenants 
excluded  ” on  this  point  ? — I could  not  give  any 
figures. 

2680.  You  only  mean  to  say  a large  number  ? 
— Yes. 

2681.  On  the  question  of  turbary,  have  you 
come  across  any  cases  where,  when  the  turbary 
was  within  the  ambit  of  the  farm,  the  landlord 
had  segregated  it  from  the  holding  when  the 
case  came  before  you,  or  had  attempted  to  do  so? 
—Yes ; I have  known  some  few  cases  where  it 
was  attempted. 

2682.  When  it  was  actually  within  the  ambit 
of  the  farm  ? — When  it  was  actually  within  the 
ambit  of  the  farm. 

2683.  Of  course  the  landlord  was  then  unsuc- 
cessful, I presume,  naturally? — Yes  : quite  so 

0.122. 


Mr.  Macartney — continued. 

2684.  I suppose  the  only  case  in  which  the 
landlord  would  be  able  to  segregate  the  turbary 
successfully,  would  be  where  the  turbary  itself 
was  detached  from  the  farm ; I mean  to  say 
detached  from  the  main  body  of  the  holding  ? — 
Yes. 

2685.  And  from  the  estate  itself? — As  a rule 
the  holdings  on  those  estates  run  along  the  bog, 
and  each  tenancy  has  got  a portion  of  the  neigh- 
bouring bog  attached  thereto. 

2686.  Now  on  the  question  of  town  parks,  is  it 
your  opinion  that  any  bond  fide  farmer,  1 mean 
to  say  a man  who  makes  his  living  by  farming, 
has  been  excluded  from  the  operation  of  the  Act 
owing  to  the  exclusions  and  the  restrictions  upon 
the  Acts  with  regard  to  town  parks  ? — With 
respect  to  those  town  parks,  as  a rule  occupiers 
in  the  small  towns  carry  on  a double  business, 
they  are  partly  shopkeepers,  partly  farmers,  and 
in  the  case  of  those  persons  some  of  them  are 
undoubtedly  excluded  under  the  town  park  sec- 
tions. 

2687.  I am  putting  the  case  of  a man  who 
makes  his  living  entirely  by  farming? — I had 
two  cases,  I think,  near  the  town  of  Charlemont, 
where  evidence  was  given  that  the  occupiers  of 
those  holdings  lived  in  the  town,  but  they  had  no 
other  business  than  the  business  of  working 
those  town  parks. 

2688.  And  they  made  their  living  by  it  ? — 
And  they  made  their  living  by  it ; these  cases 
do  not  occur  often. 

2689.  Except  those  two  cases  you  have  not 
had  many  ?— Those  are  examples  ; but  that  is  not 
often  the  case. 

2690.  Taking  your  experience  with  regard  to 
this  question,  the  larger  proportion  of  town  park 
holders  are  either  people  who  are  entirely  shop- 
keepers, or  have  added  to  their  shop-keeping  the 
attraction  of  farming  ; they  do  not  support  them- 
selves from  it? — As  a rule  they  carry  on  both 
occupations. 

2691.  Now  I want  to  ask  you  a question  or 
two  with  regard  to  the  percentage  which  you 
allow  for  tenants’  improvements.  I cannot  find 
the  exact  question  at  the  moment,  but  1 think  I 
can  put  it  to  you  correctly.  Mr.  Sexton  put  to 
you  a case  where  the  improvement  in  the  letting- 
value  of  the  land  had  been  from  10s.  to  15s.  an  acre, 
and  where  the  total  improvements  on  the  farm 
had  been  of  the  total  value  of  10/.  a;  year,  and, 
of  that,  I understood  your  view  was  that  the 
tenants  got  31.,  being  3 per  cent,  upon  the  capital 
that  he  expended  in  the  improvement,  and  that 
the  71.  out  of  the  10/.  went  to  the  landlord  ? — J 
do  not  remember  those  figures. 

2692.  I have  found  the  question  now  ; it  is  on 
the  4th  May,  Questions  1199  and  1200,  it  is  an 
interpolated  question  of  Mr.  Sexton’s  ; he  puts  to 
you  this  question  : “ But  if  the  tenant  expends 
the  same  sum  of  100/.,  no  matter  how  much  that 
expenditure  has  increased  the  letting  value  of 
the  farm  (suppose  to  the  extent  of  10/.  a year) 
you  will  give  him  a percentage,  say,  of  3 per 
cent,  upon  his  30/.,  leaving  the  other  7/.  due  to 
his  expenditure  to  become  the  propei-ty  of  the 
landlord  ? — Yes. 

2693.  Now  I want  to  ask  you  at  what  actual 
period  this  division  takes  place.  I will  put  to  you 
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Mr.  Macartney — continued, 
his  case : A tenant  holds  10  acres  at  a rent  of 
15/.  (30s.  an  acre),  he  claims  and  proves  im- 
provements to  the  extent  of  100/.  increasing  that 
etting  value  by  10s.  an  acre;  that  is,  10/.  a year, 
I am  putting  as  simple  a case  as  possible.  The 
lay  Commissioners  go  on  the  farm  and  they  esti- 
mate the  fair  rent  at  10/.;  at  what  period  do  they 
make  this  division.  What  period  will  they  give 
him.  How  do  they  deal  with  his  twenty  shillings. 
I want  to  know  when  they  bring  this  proposition 
of  yours  into  operation  ? — They  have  evidence 
that  a certain  amount  has  been  spent  in  im- 
proving the  holding,  we  will  suppose  a hundred 
pounds,  and  that  that  has  resulted  in  an  increase 
in  the  letting  value  of  the  holding.  They  give 
the  tenant  a percentage  on  the  hundred  pounds 
that  he  has  spent  in  making  the  improvement, 
and  any  of  the  increased  letting  value  over  and 
above  that  percentage  goes  to  the  landlord. 

2694.  I want  to  know  exactly  what  their  pro- 
cess is.  I want  to  know  when  they  do  it,  and 
when  they  apply  it,  at  what  period  of  their  cal- 
culations do  they  apply  this.  It  would,  make  a 
very  material  difference  in  the  rent ; for  instance, 
in  the  case  I have  taken,  the  tenant  claims,  and 
proves,  that  he  had  improved  the  letting  value  of 
the  land  by  10s.  a year.  I want  to  know  at  what 
period  do  they  begin  to  make  this  provision  ; do 
they  first  fix  the  fair  rent  of  20s.  and  then  begin 
to  operate  upon  the  20s.  by  deducting  a percent- 
age upon  the  capital  ? — Of  course,  valuers  have 
got  different  ways  of  arriving  at  the  conclusions 
which  I have  stated.  Some  begin  by  first  putting- 
on  the  land  the  competition  value  of  each  acre  ; 
others  begin  by  putting  on  the  land  the  fair-rent 
value  of  each  acre. 

2695.  Now,  we  will  assume  they  put  the  fail- 
rent  value  on,  we  need  not  go  into  the  competi- 
tive value  at  present;  in  this  case  it  is  20s.,  and 
they  have  got  to  deal  with  an  improved  value  of 
10s.  an  acre.  I want  to  know  when  they  begin 
to  deal  with  that  question.  In  their  minds  they 
say,  this  land  is  worth  20s.  an  acre  ; then  they 
have  got  to  deal  with  the  fact,  according  to  this 
answer  of  yours  in  the  case  put  by  Mr.  Sexton, 
that  there  is  the  10s.  (an  annual  value  of  10/.), 
to  be  divided  between  landlord  and  tenant,  and  I 
want  to  know  how  they  divide  that  when  they 
begin  to  take  off  the  3/.  and  add  the  71.? — 01 
course,  in  the  case  where  they  have  valued  the 
holding  at  20s.  as  its  fair  value,  they  must  esti- 
mate what  is  the  amount  of  the  interest  allowed 
to  the  tenant,  that  is,  the  3s. 

2696.  When  they  take  that  off,  the  20s.  comes 
to  17s.  ? — That  would  come  to  17s. 

2697.  Then  do  they  add  on  the  7s.  to  make 
that  24s. ; is  that  the  process  ? — In  that  case  you 
must  remember  that  the  20s.  is  a sum  which 
represents  the  value  of  the  land  as  it  stands, 
including  the  result  of  the  improvement. 

2698.  Quite  so  ? — That  is,  it  would  not  be 
worth  20s.  if  the  tenant  had  not  expended  the 
hundred  pounds  in  improving  it ; consequently 
if  they  give  20s.,  the  landlord  gets  the  entire 
value  of  the  improvement,  and  the  tenant  would 
get  nothing  for  his  improvement,  if  they  did 
not  then  deduct  the  3s. 

2699.  They  then  deduct  the  3s. ; I only 
wanted  to  find  out  what  the  process  was  ? — Yes. 


Mr.  Macartney — continued. 

2700.  So  that  the  eventual  fair  rent,  in  the 
case  I have  put  to  you,  ivould  be  17s., 
assuming  they  went  on  this  process  ?— Yes. 

2701.  Then  you  told  us  on  Tuesday  last,  I 
think  it  was,  that  the  portion  of  rent  to 
the  produce  of  the  farm  was,  in  your  opinion, 
as  far  as  you  could  judge,  one-third  in  amount? 
— What  I said  was,  that  the  evidence  of 
valuers,  as  a rule,  apportioned  the  share  as  one- 
third.  Of  course,  I am  not  a valuer. 

2702.  No,  no,  but  that  does  not  apply  then  to 
the  decisions  of  your  Sub-Commission,  for 
instance  ?— No,  we  do  not  proceed  on  that  basis 
at  all. 

2703.  I only  wanted  to  clear  that  up,  I was  not 
sure  about  it.  On  this  question  of  the  improv- 
able value, the  unearned  increment  value  of  the 
land,  I have  no  doubt  there  is  great  difficulty  in 
arriving  at  it,  because  you  cannot  lay  down  one 
general  principle,  I suppose,  for  all  cases  ? — 
No. 

2704.  For  instance,  I put  to  you  this  case  : 
You  might  have  the  ease  of  a tenant  who  farmed 
50  acres  of  land,  and  spent,  we  will  say,  8/.  an 
acre  in  improving  it,  and  increased  the  letting 
value  of  that  farm  by  12s.  an  acre? — Quite  so. 

2705.  In  that  case  I want  to  know  would  your 
Sub-Commission  give  him  the  whole  benefit  when 
it  had  been  done  by  drainage  and  manures,  and 
high  farming  ; would  he  get  the  whole  benefit, 
or  not? — No,  he  would  merely  get  the  benefit  of 
his  8/. 

2706.  He  would  get  merely  the  benefit  of  his 
8/.  ? — Yes,  quite  so. 

2707.  Now,  I put  to  you  another  case,  per- 
fectly distinct  from  that ; the  case  where  a 
tenant  had  50  acres  of  land,  the  letting  value  of 
which  w'as  only  worth  15*.,  owing  to  the  fact 
that  it  was  liable  to  flooding  ; that  during  his 
occupation  he  had  erected  a bank  at  a cost  of  2.s-. 
an  Irish  perch,  50  perches  51.  ; and  that  the  only 
cost  of  maintenance  of  that  bank  was  a pound,  it 
would  add  6/1.  an  acre  to  it? — Yes. 

2708.  If  the  effect  of  putting  this  bank  up 
and  stopping-  the  flood  increased  the  letting  value 
of  the  farm  by  30.?.  an  acre  ; how  would  you 
deal  with  that? — We  would  merely  give  him  the 
interest  on  his  expenditure. 

2709.  You  would  merely  give  him  the  interest 
on  his  expenditure  ? — Quite  so. 

2710.  You  only  give  him  5 per  cent,  interest? 
— The  percentage  must  vary  according  to  district. 

2711.  Would  it  be  as  high  as  15  per  cent,  in 
some  cases  ? — 1 would  not  put  15  per  cent. 

2712.  You  would  not ; but  the  percentage  on 
his  outlay  varies  according  to  what  the  Sub- 
Commission  thinks  he  is  entitled  to  ? — According 
to  the  character  of  the  work. 

2713.  Of  the  holding  ? — Yes. 

2714.  I want  to  ask  you  a question  or  two 
about  the  labourers’  clauses.  What  are  the 
clauses ; will  you  just  refer  the  Committee  to 
them? — Section  IS  of  the  Act  of  1881. 

Chairman. 

2715.  Will  you  read  the  clauses  relating  to 
labourers  in  the  Act  of  1881  ? — The  labourers’ 
clause  in  the  Act  of  1881  is  the  18th  section; 

that 
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Chairman — continued . 

that  is  the  section  giving  power  to  erect  cottages 
for  labourers  within  certain  restrictions. 

2716.  Will  you  read  if? — Any  person  pro- 
hibited under  this  Act  from  letting  or  sub-letting 
a holding,  may,  after  service  of  the  prescribed 
notice  upon  the  landlord,  with  the  sanction  of 
the  Court,  and  with  power  for  the  Court  to 
prescribe  such  terms  as  to  rent  and  otherwise  as 
the  Court  thinks  just,  let  any  portion  of  land  in 
a situation  to  be  apnroved  by  the  landlord,  or 
failing  such  approval,  to  be  determined  by- the 
Court,  with  or  without  dwelling  houses  thereon, 
to  or  for  die  use  of  labourers  bond  fide  employed 
and  required  for  the  cultivation  of  the  holding, 
and  such  letting  shall  not  be  deemed  to  be  a sub- 
letting within  the  meaning  of  this  Act,  or  to  be 
a letting  prohibited  by  this  Act ; and  notwith- 
standing such  sub-letting  the  tenant  shall,  for 
the  purposes  of  this  Act,  be  deemed  to  be  still  in 
occupation  of  the  holding.  Provided  that  the 
land  comprised  in  each  letting  shall  not  exceed 
half  an  acre  in  extent,  and  that  where  the  hold- 
ing contains  not  more  than  twenty-five  acres  of 
tillage  land  the  number  of  such  lettings  shall  not 
exceed  one,  and  that  where  the  holding  contains 
more  than  twenty-five  acres  of  tillage  land,  but 
not  more  than  fifty  acres  of  such  land,  the  num- 
ber of  such  lettings  shall  not  exceed  two,  and  so 
in  proportion  to  the  acreage  of  tillage  land  in  the 
holding  after  fifty  acres.” 

Mr.  Macartney. 

2717.  With  regard  to  that,  would  you  look  at 
your  answer  to  Question  1908,  where  you  find 
this,  that  if  the  “ tenant  lets  a piece  of  his  farm 
for  the  purpose  of  a labourer’s  cottage,  and  he 
requires  that  labourer  for  his  work,  he  will  be 
excluded  from  all  Laud  Acts,”  the  answer  is  : 

“ That  is  if  the  letting  was  made  after  the  pass- 
ing of  the  Act  of  1887  ? — Yes. 

2718.  Is  that  quite  accurate  ; I mean  to  say, 
are  you  quite  certain  about  that  ? — Oh,  yes,  for 
later  on  I was  asked  the  very  question  with 
regard  to  that  section  I have  notv  read,  and  I 
stated  that  if  it  were  made  in  accordance  with 
the  restrictions  of  that  section,  it  did  not  come 
within  the  general  law  against  sub-letting. 

2719.  That  is  to  say,  that  if  he  gains  "the  con- 
sent of  the  landlord  he  can  sub-let? — Quite 
so ; that  is,  provided  he  follows  the  statutory 
course. 

2720.  And  even  without  his  consent  he  can 
go  to  the  Court  ? — Of  course. 

2721.  Now,  with  regard  to  the  following  sec- 
tion, section  19  of  the  Act  of  1881 ; “ power  of 
Court  on  application  for  the  determination  of  a 
judicial  rent  to  impose  conditions  as  to  labourers’ 
cottages”  Have  you  put  this  section  in  force ? 
— Yes,  I have  done  so,  but  not  frequently. 

2722.  It  is  a section  that  has  not  been  worked 
very  largely,  is  it  not? — Yes. 

2723.  Can  you  assign  any  reason  for  that? — 
One  important  reason  is,  the  Labourers  Acts  that 
have  come  largely  into  operation  since  that  Act 
ol  1881,  and  which  have  given  another  mode  of 
dealing  with  the  question  of  labourers. 

2724.  But  that  would  apply  only  to  the- south 
of  Ireland,  I suppose ; that  observation  of  yours 
would  not  apply  to  Ulster  ? — I never  have  put 
that  section  into  operation  in  Ulster. 

0.122. 


Mr.  Macartney — continued. 

2725.  Did  the  section  work  previously  to  the 
Labourers  Acts  of  1883  and  18*5  in  the  south 
of  Ireland?— I cannot  say. 

Chairman. 

2726.  You  were  not  on  the  Commission  then, 
were  you  ?— No,  I was  not.  The  Land  Com- 
mission can  give  you  a return  of  the  number  of 
cases  in  which  it  was  done. 

Mr.  Macartney. 

2727.  Have  you  any  return  here?— Yes,  I 
can  give  you  a table  up  to  March  1894,  showing, 
according  to  provinces  and  counties,  the  number 
of  cases  in  which  orders  have  been  made  by  Sub- 
commissions respecting  labourers’  cottages,  from 
the  22nd  August  1881  to  the  31st  March  1894. 

2728.  Would  that  be  under  this  Section  19? 
— That  would  be  under  Section  19. 

85i?29’  Can  7°u  §'ive  the  total?— The  total  is 

Colonel  Waring-. 

2730.  Of  which  there  were  481  in  Munster, 
were  there  not  ?— Yes. 


Mr.  M acartney. 

2731.  Now,  with  regard  to  Ulster,  there  this 
section  does  not  operate? — It  does  operate. 

2732.  The  Act  applies;  but,  I mean,  no  material 
consequences  have  flowed  from  it  ? — There  were 
a good  many  orders  made  in  Ulster,  but  appa- 
rently in  the  early  years  I have  not  made  any 
of  those  orders. 

2733.  Can  you  give  the  number  there  ? — The 
total  number  in  Ulster  is  180  ; the  total  number 
in  Leinster,  154;  the  total  number  in  Connaught, 
36  ; and  the  total  number  in  Munster,  481.  & 

2/34.  After  all,  that  is  not  a very  large  pro- 
portion ? — No. 


Colonel  Waring. 

2735.  That  is  in  last  year’s  return,  is  it  not  ?— 
Yes. 


Mr.  Macartney. 

2736.  Can  you  suggest  any  reason  for  it  in 
Ulster? — No,  I cannot. 


2736*.  The  Labourers  Act  does  not  operate 
there,  except,  at  least,  in  one  or  two  unions.  It 
has  not  operated  largely  in  Cavan  ; you  have 
been,  in  both,  1 believe  ?— One  reason  may  be 
that  in  Ulster  a number  of  the  farms  are  small 
tillage  holdings,  worked  by  the  farmers  them- 
selves, and  there  is  not  much  need  for  outside 
labour. 


2737.  But  still  that  does  not  apply  to  all  ?— 
No. 


Mr.  Carson. 

2738.  You  have  told  us,  I think,  that  on  the 
hearing  of  a fair  rent  application,  the  landlord 

has  the  right  to  have  a specified  value  fixed  ? 

Yes. 

2739.  Are  there  many  applications  of  that 
kind  ? — Not  many,  having  regard  to  the  number 
of  applications  to  fix  a fair  rent. 

2740.  In  proportion  ? —No,  not  in  proportion. 

2741.  Have  the  Land  Commission  refused 

over  and  over  again  to  fix  the  specified  value  ? 

Yes. 

<2  4 2742.  Why?— 
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Mr.  Carson — continued. 

2742.  Why  ? — Mainly  on  the  ground  that  they 
get  no  evidence  to  enable  them  to  fix  the  value. 

2743.  Have  you  fixed  it  yourself  in  any  cases  ? 
— Oh ! I have. 

2744.  Would  you  just  tell  me  now;  when  do 
you  fix  it,  how  do  you  arrive  at  the  specified 
value  ? — We  get  what  evidence  we  can,  first 
from  the  landlord  who  makes  the  application  as 
to  the  value  of  the  holding,  as  to  what  its  value 
should  reasonably  be. 

2745.  Do  you  mean  the  market  value  ? — Iiis 
evidence  usually  is  directed  as  to  what  the  fair 
value  is,  using  the  word  “ fair  ” in  the  same 
sense  as  we  use  “fair  rent,”  not  the  competition 
value,  but  the  fair  value,  what  a reasonable  man 
would  be  supposed  to  give  for  the  holding. 
Having  got  that  evidence,  and  also  the  evidence 
from  the  tenant  (if  he  offers  any),  we  then  inspect 
the  holding,  and  fix  the  value  largely  on  the 
result  of  that. 

2746.  Suppose  a case  where  a tenant  has  made 
no  improvements ; that  is  to  say,  where  no  im- 
provements are  proved,  and  you  find  the  rent 
30  per  cent,  too  high,  would  you  fix  a specified 
value  in  that  case  ? — I , think  we  have  done  so 
in  such  cases ; I cannot  recall  any  specific 
instances. 

2747.  Then  as  regards  any  value  the  tenant 
would  have  to  pay ; the  specified  value  in  that 
case  must  be  derived  under  the  Act  of  1881  ? — 
Oh,  yes  ; but  for  the  Act  of  1881  he  practically 
would  not  have  had  a “ value.” 

2748.  Could  we  have  a schedule  prepared  of 
the  reductions  made  in  the  rent  in  cases  where 
the  specified  value  has  been  fixed  ? — It  would 
be  an  immense  task. 

2749.  But  surely  there  must  be  a record  kept 
of  cases  in  which  a specified  value  is  fixed  ? — We 
could  easily  get  specimen  cases. 

2750.  Say  20  or  30? — Would  you  wish  those 
cases  to  be  taken  for  any  specific  district,  or 
taken  at  random  ? 

2751.  Generally,  at  random  ; then,  as  I under- 
stand, the  specified  value  is  not  the  market 
value  ? — No. 

2752.  And  if  the  tenant  has  made  no  improve- 
ments, the  specified  value  arises  by  reason  of 
what  is  given  to  the  tenant  under  the  Act  of 
1881  ? — Yes,  the  right  of  occupancy  at  a fair 
rent. 

2753.  Can  you  give  us  at  all  any  idea,  from 
your  very  large  experience,  as  to  what  the  dif- 
ference between  the  fair  ‘ rent  and  the  market 
rent  is;  the  percentage? — Well,  that  it  would 
be  difficult  to  do,  as  wc  have  no  means  of  arriving 
at  the  market  rent  in  the  cases  in  which  wc  fix  a 
fair  rent. 

2754.  Then  has  the  fair  rent  no  proportion ’to 
the  market  rent? — I would  imagine  it  had  some 
proportion,  if  you  worked  it  out,  but  we  never 
work  it  out  on  that  basis ; we  work  it  on  what 
we  think  would  be  the  fair  sum  paid  by  a reason- 
able man  who  was  to  take  that  land  for  his  own 
purposes. 

2755.  Surely  in  considering  that,  a fair  man, 
taking  it  for  his  own  purposes,  would  have  some 
regard  to  the  market  value  ? — U ndoubtedly ; the 
market  value  will  go  up  and  down  in  the  same 
way  as  our  fair  rent  will  go  up  and  down,  and  it 
will  be  a certain  ratio  higher  than  our  fair  rent. 


Mr.  Carson — continued. 

2756.  You  told  me  a moment  ago  that  you  do 
not  take  the  market  value  into  consideration  ? — 
We  take  it  in  this  sense  : that  the  value  that  is 
given  to  us  by  the  witnesses  that  are  examined 
very  frequently  is  a competition  value.  Many 
witnesses  give  us  what  the  farm  would  let  for,  if 
it  were  in  the  hands  of  the  landlord,  and  he  were 
letting  it  in  the  open  market.  Then  they 
proceed,  in  many  of  those  cases,  to  estimate 
what  they  think  would  be  the  fair  rent.  That 
will  vary  very  often,  perhaps  sometimes  30  per 
cent,  less  than  the  competition  rent.  It  will  vary 
very  much.  You  cannot  have  any  general  rule 
that  would  govern  it. 

2757.  Not  necessarily  a general  rule,  but  from 
your  large  experience  in  doing  out  these  sums 
every  day,  the  difference  between  competition 
and  market  rent,  could  you  give  us  any  idea  ? — 
I could  to  this  extent ; I would  say  that  the  fair 
rent  of  a holding,  as  a rule,  would  be,  roughly, 
about  two  thirds  of  the  competition  rent. 

2758.  Two-thirds  of  the  competition  rent  ? — 
Bouglily.  In  many  cases  the  fair  rent  would,  of 
course,  be  less  than  the  two-thirds,  but  generally 
speaking  I would  take  it  in  that  way.  . 

2759.  And,  I suppose,  in  fixing  the  free  sale 
value,  we  may  take  it  that  the  specified  value,  in 
the  same  way,  is  about  two-thirds  of  the  compe- 
tition value,  or  of  the  market  value  ? — Y es, 
probably  about  that. 

2760.  You  have  told  us  a good  deal  about 
improvements.  Am  not  I right  in  saying  that 
every  improvement  since  the  Act  of  1870  is 
presumed  to  have  been  made  by  the  tenant  ? — 
Yes. 

2761.  And  am  not  I right  in  saying  also,  that 
as  regards  improvements  prior  to  1870,  although 
in  the  certain  cases  excepted,  from  the  5tli 
section  of  the  Act  of  1870  there  is  no  presump- 
tion of  law,  there  are,  in  many  cases,  presumptions 
of  fact,  in  favour  of  the  tenant:  for  instance, 
I will  give  you  an  illustration  : Supposing  you 
found  that  the  tenancy  had  existed,  say  for  a 
hundred  years  (that  could  be  shown  by  receipts, 
or  by  tenants  being  shown  to  have  been  in 
occupation),  and  you  found  a house  upon  the 
land,  which  apparently  must  have  been  built, 
from  the  character  of  it,  within  the  last  50  or  60 
years,  would  not  yon  presume  that  to  be  the 
tenant’s,  and  refuse  to  fix  rent  upon  it  ? — If  it 
was  shown  that  the  house  was  there  before  1850? 

2762.  No  ; what  I am  asking  is  from  the 
character  of  the  house  itself? — Yes  ; in  Wall  v. 
Trustees  of  Foy  you  will  find  that  principle  laid 
down. 

2763.  That  is  what  I want  to  have.  So  that 
if  by  an  inspection  you  can  arrive  at  the  consi- 
deration that  the  thing  must  have  been  built  by 
the  tenant,  apart  from  any  evidence,  you  give  it 
to  the  tenant? — Yes,  that  is  so. 

2764.  As  regards  the  interest  upon  improve- 
ments that  you  give  to  the  tenants,  you  have 
already  told  us  that  that  must  vary  according  to 
the  nature-  of  the  different  improvements,  some 
are  more  permanent  than  others  ? — Quite  so. 

2765.  You  have  also,  I think,  told  us  that  that 
is  all  you  give  the  tenant,  that  is  to  say,  the  in- 
terest upon  those  improvements  ? —That  is  so. 

2766.  In  the  case  of  the  landlord,  you  do  not 
give  him  interest  upon  the  money  that  he  has 

expended 
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Mr.  Carson — continued. 

expended  on  improvements  specifically,  do  you  ? 
— That  depends  upon  the  nature  of  the  improve- 
ment. 

2767.  Take  it  that  the  landlord  built  a house  ? 
— There  we  would  give  him  money  interest. 

2768.  Interest  ,on  the  house  ? — Interest  on  the 
house. 

2769.  Why  so?  — Because  in  that  case  we 
value  the  holding  as  it  stands.  In  our  valuation 
of  the  holding,  we  never  include  the  buildings  ; 
then  if  we  have  to  give  the  landlord  rent  on 
the  house  we  have  to  add  on,  as  against  that 
house. 

2770.  Does  not  that  seem  a curious  way  of 
proceeding  ? Would  not  the  proper  way  in  that 
case  be  to  value  the  whole,  the  house  and  the 
land,  fix  the  fair  rent  of  the  two,  then  as  the 
house  does  not  belong  to  the  tenant,  not  to  take 
off  anything  ? — No,  that  is  not  the  way  we  ever 
proceed ; we  make  an  acreable  valuation. 

2771.  Might  not  that  be  a very  fallacious  way 
to  give  the  landlord  interest  upon  the  money  he 
expended  ; for  instance,  if  the  landlord  expended  a 
hundred  pounds  upon  a house  on  the  premises,  it 
would  not  at  all  necessarily  follow  that  the  house 
added  51.  a year  to  the  fair  rent,  it  would  not 
necessarily  follow,  would  it? — No.  Of  course  in 
a case  of  that  kind,  we  do  not  actually  fix  in- 
terest on  the  actual  amount  the  house  cost.  We 
have  some  regard  to  the  character  of  the  hold- 
ing, and  how  far  the  house  is  suitable  to  the 
holding,  as  an  agricultural  holding. 

2772.  I think  you  stated  in  one  of  your 
answers,  that  you  first  allowed  him  a percentage, 
and  then  added  on  the  increased  letting  value  ; 
but  you  do  not  do  those  two  operations,  do  you  ? 
— There  are  two  classes  of  improvements.  There 
are  improvements  that  add  to  the  letting  value 
of  the  soil,  and  improvements  that  do  not  affect 
the  soil.  W e deal  with  those  two  classes  of  im- 
provements in  entirely  different  ways.  In  the 
case  of  improvements  made  by  the  landlord,  that 
add  to  the  increased  letting  value  of  the  soil, 
such  as  reclamation  or  drainage,  there,  of  course, 
we  give  the  landlord  his  return,  by  valuing  the 
soil  in  its  good  condition. 

2773.  And  in  that  case  the  question  of  per- 
centage does  not  come  in  at  all  ?— The  question 
of  percentage  does  not  come  in  at  all ; but  in  the 
case  of  a house  which  does  not  add  to  the  actual 
value  of  the  soil,  there  we  have  to  give  the  land- 
lord his  return  by  an  actual  addition  to  the 
valuation  which  we  put  on  the  land. 

2774.  That  is  just  where  I do  not  see  why 
that  should  be  done.  1 put  this  to  you : Do 
you  know  whether  all  Commissions  do  that  ? — I 
can  only  speak  for  my  own. 

2775.  Of  course  you  can  only  speak  for  your 
own,  and  that  is  very  fair  ; but  would  not  this 
occur  to  you,  that  if  you  put  a fair  rent  upon  a 
holding,  as  a holding  equipped  with  buildings, 
and  then  if  the  tenant  had  done  any  of  those 
buildings,  take  off  whatever  is  fair  in  respect 
of  that;  or  if  the  landlord  had  done  them,  take 
nothing  off ; that  would  be  the  fairest  way  of 
doing  it  ? — That  would  be  a possible  way. 

2776.  You  could  do  it  under  the  Act  ? — I see 
nothing  to  prevent  that  being  done  ; but  I wish 
to  say  that  the  pink  schedule  which  has  to  be 
adopted  by  all  the  Commissions,  has  got  a para- 
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graph  with  respect  to  buildings  under  these 
Acts  : — “ Buildings,  if  tenants,  state  so ; if  land- 
lords, specify  particulars  of  same  ; state  fair 
annual  value,  whether  they  have  been  kept  in 
repair,  and  by  whom.”  So  that  that  clause 
would  require  that  the  annual  value  of  the  build- 
ings should  be  stated  in  each  case. 

2777.  Expressing  my  own  opinion,  I think  the 
clause  is  wrong  ? — The  Sub-commissioners  have 
to  follow  it. 

2778.  Yes,  certainly ; that  may  be  a very 
good  reason  for  your  following  it;  but  what  I 
want  to  put  is  this  : there  is  nothing  to  prevent 
you  valuing  the  farm  as  you  find  it,  buildings 
and  all  ? — No. 

2779.  Then  if  you  find  the  buildings  are  the 
landlord’s,  take  off  nothing ; if  you  find  the  build- 
ings are  the  tenant’s,  take  off  whatever  is  the 
tenant’s  fair  interest? — That  is  quite  possible. 
It  is  altogether  a matter  of  valuation,  as  to  the 
way  in  which  you  go  about  it. 

2780.  It  has  been  said  in  questions  put  to  you, 
and  I think  you  rather  accepted  it,  during  the 
course  of  your  evidence,  that  where  the  tenant 
makes  improvements,  after  allowing  him  ihe  per- 
centage, you  give  to  the  landlord  the  rest  of  the 
increased  value  ?— Yes. 

2781.  That  is  not  the  increased  market  value, 
is  it? — Oh,  no. 

2782.  And  when  you  say  that  you  are  giving 
him  the  increased  value,  you  are  really  only 
giving  him  the  increased  value,  having  regard  to 
the  difference  between  the  fair  value  and  the 
market  value  ?— Undoubtedly. 

2783.  Of  course  when  the  definition  of  improve- 
ment was  brought  in  ip  1870,  “anything  which 
adds  to  the  letting  value,”  that  meant  the  market 
value  ? — Yes,  in  1870,  there  was  no  other  value. 

2784.  There  was  no  other  value ; and  there- 
fore, in  applying  that  definition  to  the  Act  of 
1881  you  were  applying  a definition  which  was 
framed  in  reference  to  the  market  value,  and 
not  in  reference  to  the  case  of  the  fair  value,  is 
not  that  so? — Yes,  that  is  so. 

2785.  Therefore  the  landlord  does  not  really 
get  the  increased  letting  value,  or  what  was 
meant  by  it  in  the  Act  of  1870? — No,  not  in 
that  sense.  Of  course  I may  say,  though,  with 
reference  to  that,  that  there  may  be  an  increased 
value,  even  under  the  Act  of  1881,  that  is,  the 
fair  value  may  give  an  increase  to  the  landlord. 

2786.  What  I am  pointing  out  is  this  ; do  not 
you  see  that  when  you  are  talking  of  the  land- 
lord getting  all  the  additional  increase,  he  does 
not  get  the'  market  increase  ? — Oh  no. 

2787.  That  is  all  I want  to  show.  You  must 
take  that  in  relation  to  the  reduction  that  is 
given  bv  reason  of  the  Act  of  1881  ? — Oh, 
certainly. 

2788.  I have  very  little  more  to  ask  you,  but 
I want  to  know  this  : you  have  said  here  (and  I 
think  it  might  properly  be  open  to  misconstruc- 
tion) that  the  fair  rent  order  is  not  impregnable  ? 
— Yes. 

2789.  Am  not  I right  in  suggesting  to  you 
that  it  is  impregnable  in  every  case  in  which  the 
Land  Commission  have  jurisdiction? — Yes.  I 
think  I stated  that  really. 

2790.  It  rather  seemed  to  be  open  to  miscon- 
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struction,  and  I have  had  some  letters  upon  the 
subject  ? — I have  said  it  I think. 

2791.  You  say  that  they  are  impregnable  in 
every  case  in  which  the  Land  Commission  Court 
has  jurisdiction  ? — Quite  so. 

2792.  And  I suppose  no  court’s  order  is 
impregnable  if  they  act  outside  their  jurisdiction? 
— Certainly  not,  especially  Statutory  Courts. 

2793.  Now  have  you  ever  found  in  your 
experience  an  order  of  the  sub-commission  not 
impregnable  ; I mean  in  cases  that  came  within 
your  own  experience  ? — I could  not  really 
answer  that,  for  this  reason,  that  except  it  is 
specially  brought  to  my  attention  afterwards,  I 
know  nothing  about  it. 

2794.  Do  you  know  of  any  such  cases  that 
were  afterwards  brought  to  your  attention? — 
The  only  case  I can  really  speak  with  authority 
about  is  the  case  I quoted.  I think  it  was  in 
answer  to  Mr.  Healy,  a case  from  Downpatrick. 

2795.  Was  it  Quinn’s  case? — It  was  Quinn’s 
case. 

2796.  Now  I just  want  to  ask  you  one  ques- 
tion about  Quinn’s  case.  In  Quinn’s  case,  as  I 
understand,  the  county  court  judge  had  given 
the  decree  before  the  fair  rent  was  fixed  at  all  ? 
—Yes. 

2797.  And  what  the  judge  upon  appeal  held, 
apparently,  was  that  as  the  decree  had  been 
given,  his  only  duty  was  to  see  whether  that 
decree  was  right ; that  the  decree  could  not  be 
influenced  by  anything  that  took  place  subse- 
quently ? — I did  not  see  the  reasons  of  the  judge 
of  assize  ; I saw  no  report  of  his  judgment. 

2798.  You  saw  no  report  of  his  judgment ; 
then  you  do  not  know  ? — All  I know  is  that  he 
gave  a decree. 

2799.  But  so  far  as  it  was  attempted  to  alter 
the  decree  by  reason  of  the  fair  rent,  that  would 
be  attempting  to  alter  it  by  something  subse- 
quent to  the  giving  of  the  decree  ? — Yes ; but 
the  13th  Section  of  the  Act  provides  for  that 
point. 

2800.  Was  there  an  application  under  the 
1 3th  Section  of  the  Act  ? — It  is  not  necessary 
to  have  an  application. 

2801.  In  which  case  ? — I shall  read  it  for  you. 
Reading  the  13th  Section,  Sub-section  3,  in  con- 
nection with  the  20th  Section,  and  in  connection 
with  the  case  of  Montgomery  v.  O’Hara,  which 
illustrates  it;  taking  those  three  together,  I 
arrive  at  this. 

2802.  You  see  the  13th  Section  specifically 

provides  that  there  is  to  be  an  application  to  stay 
proceedings? — Yes,  but  you  see  that  having 
regard  to  the  20t.h  Section  and  Montgomery  v. 
O’Hara  

2803.  Never  mind  the  case  ; take  the  13th 
Section  itself ; is  there  anything  in  that  ? — Shall 
I read  it  for  you  ? 

2804.  I have  it  here  ; you  need  not  read  it. 
Do  you  really  say  that  an  application  is  not 
necessary  ? — What  I rely  upon  is  this  : That 
Section  shows  that  where  proceedings  have  been 
taken  “ before  or  after  an  application  to  fix  a 
judicial  rent,  and  shall  be  pending  before  such 
application  is  disposed  of,  the  court  before  which 
such  proceedings  are  pending  shall  have  power, 
on  such  terms  and  conditions  as  the  court  may 
direct,  to  postpone  or  suspend  such  proceedings 
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until  the  termination  of  the  proceedings  on  the 
application  for  such  judicial  rent ; and  the  pen- 
dency of  any  such  proceedings  for  compelling  the 
tenant  to  quit  his  holding  shall  not  interfere 
with  the  power  of  the  court  to  fix  such  rent,  or 
with  any  right  of  the  tenant  resulting  from  the 
rent  being  so  fixed  ; and  in  such  case  any  order 
made  by  the  court  for  fixing  the  rent  shall  operate 
in  the  same  manner  as  if  such  order  had  been 
made  on  the  day  of  the  date  of  the  application.” 
Then  as  an  explanation  or  reading  of  that  Sec- 
tion, Lord  Ashbourne,  in  Montgomery  v.  O’Hara, 
reading  that  in  connection  with  the  20th  Seetion, 
lays  down  that  “ it  is  clear  that  any  tenancy  to 
which  the  Act  applies  can  only  be  deemed  to  be 
determined  when  the  landlord  resumes  possession 
of  the  holding.” 

2805.  I am  aware  you  have  stated  that ; it  is 
in  your  evidence  already;  but  what  I want  to 
know  is  something  else? — “So  that  it  is  com- 
petent for  the  tenant  te  exercise  the  power  which 
the  Act  gives  him,  at  any  time  after  the  service 
of  the  notice  to  quit,  and  before  possession  is 
taken  by  the  landlord,  no  matter  whether  the 
originating  notice  has  been  served  before  or 
after  the  notice  to  quit  expires.” 

2806.  Do  you  think  that  has  any  application 
to  where  a judge  is  re-hearing  an  appeal,  a case 
determined  belore  the  fair  rent  application  was 
heard  ? — I assume  that  Mr.  Justice  Holmes 
decided  it  on  the  ground  that  we  had  no  juris- 
diction to  fix  the  rent. 

2807.  But  you  do  not  know  what  he  decided  ? 
— No,  I assume  that  was  his  ground. 

2808.  You  were  not  then  quarrelling  with 
the  decision  of  Mr.  Justice  Holmes  at  all  ? — 
Certainly  not. 

2809.  Now  I just  want  to  ask  you  a question 
with  reference  to  Conroy’s  case.  In  Conroy’s 
case  it  has  turned  out,  as  you  have  already 
explained,  that  there  was  an  additional  take  ? — 

2810.  Therefore,  there  was  no  old  existing 
tenancy  ? — That  is  so. 

2811.  Have  you  known  any  case  in  your  owu 
experience,  or  can  you  refer  us  to  any  case 
where  there  was  simply  the  question  of  where  a 
new  tenancy  was  created,  where  there  was  held 
to  be  a surrender  by  operation  of  law  ? — No. 

2812.  You  stated  on  the  last  day,  you  know, 
that  this  decision  has  re-introduced  the  old 
doctrine  of  surrender  by  operation  of  law? — I 
meant  the  old  doctrine  that  was  in  existence 
before  the  Act  of  1881. 

2813.  That  is  what  I mean;  the  old  doctrine 
that  was  in  existence  before  the  Act  of  1881.  I 
want  to  know  this  : can  you  show  us  any  case  in 
your  own  experience  where  that  has  been  so 
held.  I know  you  say  that  is  the  effect  of  the 
judgment ; but  then  in  Conroy’s  case  there  was 
the  additional  take.  I want  to  know,  can  you 
refer  us  to  any  case  where,  upon  the  bare  fact  of 
the  tenant  having  taken  a new  tenancy  without 
any  change  in  the  holding,  it  has  been  there 
held  that  the  doctrine  of  surrender  came  in  ? — 
You  must  remember  that  Conroy’s  case  is  a very 
recent  decision. 

2814.  I know  that;  I merely  wish  to  know, 
as  a matter  of  fact,  do  you  know  of  any  such 
case? — Mr.  Justice  Bewley  did  consider  it  in  a 
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Cork  case  the  last  time  he  sat  at  Cork  ; but  not 
having  the  official  report  of  the  decision  before 
me,  I would  not  like  to  rely  upon  it. 

2815.  Under  the  old  doctrine  of  surrender  by 
operation  of  law  before  the  Act  of  1881  you 
might  imply  an  intention  on  the  part  of  the 
parties  ? — That  is  so. 

2816.  As  I read  Conroy’s  case,  the  intention 
must  be  proved  expressly  ? — It  is  expressly 
stated  that  surrender  depends  upon  intention. 

2817.  I know  ; but  there  is  a difference  in  the 
implication  by  reason  of  the  circumstances ; a 
difference  between  that  and  the  actual  proof  that 
it  was  the  intention  ; for  instance,  you  might 
produce  a letter,  or  show  a recital  in  a deed,  or 
something  of  that  kind  ? — Yes. 

2818.  That  would  be  different  from  the  impli- 
cation that  arose  under  the  doctrine  of  surrender 
by  operation  of  law  before  1881  ? — Yes. 

2819.  I put  to  you  that  Conroy’s  case  does  not 
re-introduce  the  old  doctrine  ? — My  reading  of 
it  is  that  if  I had  to  decide  a case  of  this  kind  to- 
morrow, I should  certainly  read  it  as  a case  that 
would  permit  me  to  dismiss  an  application  where 
there  was  no  change  in  the  ienancy,  but  where 
I was  confident  that  both  parties  intended  a sur- 
render by  operation  of  law. 

2820.  Without  any  specific  evidence  of  that 
intention  ? — F or  the  purpose  of  surrender  by 
operation  of  law,  it  is  sufficient  as  you  know. 

2821.  And  you  would  hold  that  that  came 
within  Conroy’s  case? — Unless  there  was  evi- 
dence to  show  that  the  parties  did  not  intend  to 
destroy  the  present  tenancy  ; that  is  my  reading 
of  the  decision. 

2822.  That  is  not  mine ; but  you  are  giving 
evidence,  and  I am  not ; at  all  events,  you  do  not 
know  of  any  case  that  has,  in  effect,  decided  it  ? 
—No. 

2823. '  There  has  been  none,  has  there? — There 
has  been  none  to  my  knowledge. 

2824.  I just  want  to  ask  you  this,  and  I think 
it  is  the  only  other  question  I have  got  to  ask 
you;  under  the  9th  section  of  the  Act  of  1881 
the  Court  can  take  (in  any  applications  under  the 
Act)  into  account  the  reasonable  or  unreasonable 
conduct  of  either  the  landlord  or  the  tenant  ? — 
Yes. 

2825.  Has  that  section  ever  been  acted  on  at 
all  ? — Hardly  at  all. 

2826.  Do  you  know  of  any  case  ; did  you  ever 
act  on  it  ? — I acted  on  it  once ; but  1 was  re- 
versed. 

2827.  Then  I may  take  it  that  it  is  practically 
not  acted  upon? — No;  practically  not. 

2828.  Do  you  know  whether  it  has  ever  been 
proposed  to  act  upon  it  in  relation  to  applications 
under  Section  13? — No. 

2829.  Do  you  see  any  reason  why  it  should 
not  be  ? — No,  I certainly  see  no  reason. 

2830.  In  this  case,  for  instance,  where  tenants 
apply  to  -have  proceedings  stayed  ? — N o,  I think 
it  would  be  a very  reasonable  method  of  apply- 
ing it. 

2831.  But  you  are  not  awax-e  that  it  has  ever 
been  done? — No,  it  has  never  been  done  to  my 
knowledge. 

2832.  I see  under  the  13th  section  tenants 
have  a right  to  sell,  pending  ejectment  ? — Yes. 

2833.  And  even  after  a decree  has  been  given 
in  ejectment  for  non-payment  of  rent? — Yes. 
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2834.  Do  you  know  whether  that  right  is 
availed  of  by  the  tenants  ? — I can  recall  no 
instance  of  its  having  been  done ; but  then  I 
cannot  speak  with  any  special  knowledge.  Those 
cases  do  not  come  before  me. 

2835.  They  would  not  come  before  you? — 
No. 

2836.  I suppose  if  there  are  any  such  cases 
there  would  be  records  in  the  office,  of  applica- 
tions for  time,  to  give  them  time  to  do  that  ?— 
I expect  there  would,  but  I have  no  knowledge 
as  to  that. 

2837.  As  regards  Adams  v.  Dunseath  ; which 
I am  not  going  into  ; will  you  tell  me  this  ; has 
it  any  application  to  where  there  is  the  Ulster 
tenant  right  ? — No. 

2838.  It  does  not  affect  it  at  all  ? — It  does  not 
affect  it  at  all. 

Mr.  Hayes  Fisher. 

2839.  You  have  stated,  without  giving  any 
vei-y  accurate  estimate,  perhaps,  the  number  of 
the  holdings  in  Ireland,  and  that  fair  rents  have 
been  fixed  on  about  half  the  holdings  ? — We  had 
a considerable  discussion  this  morning  on  the 
figures. 

2840.  You  said,  roughly,  about  half  the  hold- 
ings?— Yes,  rather  more,  I think. 

2841.  I think  I may  also  gather  from  your 
evidence  that  on  that  half  on  which  fair  rents 
have  not  been  fixed,  a great  many  have  not  taken 
advantage  of  the  Act,  because  they  are  satisfied 
with  their  present  rent3  ; and  that  the  remainder, 
the  others,  have  not  taken  advantage  of  the  Act  ; 
first,  because  of  the  unquestioned  operation  of 
the  Statute  excluding  them,  and,  secondly,  be- 
cause they  are  excluded  by  judicial  interpreta- 
tion put  upon  that  Statute  ? — Yes. 

2842.  Now  have  you  any  means  of  forming 
any  approximate  estimate  of  the  px-opox-tion  that 
would  be  borne  by  each  of  those  under  those 
heads  ? — No,  I do  not  think  it  would  be  possible 
to  make  any  accurate  estimate. 

2843.  May  I just  refer  you  to  a question  put 
by  Mr.  Sexton  ( Q . 1381).  You  have. told  us 
that  there  are  47  restrictions  and  exclusions. 
Have  you  any  means  of  forming  any  approxi- 
mate estimate  of  how  many  of  those  who  have 
been  excluded  from  the  operation  of  the  Act 
have  been  excluded  under  any  one  of  those 
particular  heads  ? — No  accurate  estimate  could 
be  given ; but,  of  coxxrse,  most  witnesses  ac- 
quainted with  the  Irish  laxxd  question  could  give 
a very  gocd  opinion  as  to  the  relative  import- 
ance of  those  exclusions. 

2844.  But  it  could  not  be  put  in  figures  ? — 
No,  I think  not. 

2845.  Not  even  over  a small  ax-ea?  — No,  I do 
not  think  so. 

Mr.  T.  W.  Russell. 

2846.  Would  you  say  that  in  Ulster,  for 
example,  pex’haps  the  sub-letting  was  the 
principal  thing? — Yes;  one  could  give  general 
evidence  of  that  kind,  but  xxot  of  anything 
particular. 

Mr.  Brodricli. 

2847.  You  told  us,  at  Question  2325,  that  Mr. 
Commissioner  Fitzgerald  “ is  px-eparing  a tabular 
statement  of  the  number  of  cases  excluded”? — 
That  is  of  those  that  have  been  already  ex- 
cluded. 
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Chairman. 

2848.  You  are  a legal  Sub-Commissioner? — 
Yes. 

2849.  How  long  have  you  been  in  that 
position? — I was  first  appointed  a lay  Sub- 
Commissioner  in  December  1881  ; in  April  1882, 
I was  appointed  to  be  a legal  Sub-Commissioner  ; 
then  I continued  until  December  1885  ; at  that 
time  the  staff  was  reduced,  and  I was  off  the 
Commission  until  September  1887  ; I have  been 
on  since  then. 

2850.  You  have  heard  the  evidence  given  by 
Mr.  Bailey,  the  whole  of  it? — Yes. 

2851.  May  we  take  it,  geneially  speaking, 
that  the  practice  he  has  described  as  the  practice 
of  his  Sub-Commission,  is  also  the  practice  of 
yours? — Oh,  yes;  I think  he  has  described  the 
practice  quite  accurately. 

Mr.  Macartney. 

2852.  Upon  the  question  first  of  all  the 
exclusions  and  restrictions  from  the  Act,  do  you 
agree  with  him  ? — I do  not  exactly  know'  v'hat 
is  meant  by  the  “ restrictions.” 

2853.  The  restrictions,  I understand,  from  Mr. 
Bailey’s  evidence,  are  the  exclusions  from  the 
Acts  which  are  the  results  of  the  judges’ 
decisions? — Well,  I cannot  separate  the  result 
of  “ Judges’  decisions  ” from  the  Act ; it  is  all 
part  of  the  law.  No  judge  would,  of  course, 
admit  that  he  made  a new  restriction. 

2854.  What  I want  to  ask  you  is  this : whether 
in  your  opinion  there  is  not  a very  considerable 
difference  in  the  number  of  cases  that  would  be 
excluded  from  the  Act  by  these  various  causes  ? 
— Certainly. 

2855.  Some  are  absolutely  immaterial  ? — Some 
of  them  I never  heard  of,  at  least,  they  never 
turn  up  in  practice. 

2856.  And  some  are  material  ? — Yes. 

2857.  Could  you  tell  the  Committee  what,  in 
your  view,  are  the  most  material  points? — Of 
course  there  have  been  a good  many  exclusions 
on  account  of  the  letting  being  for  pasture.  In 
some  districts  that  occurs  pretty  often  ; and  of 
course  a great  many  cases  are  excluded  that  do 
not  come  before  us,  because  they  are  so  clear, 
that  they  do  not  bring  them  forward.  A good 
many  have  been  excluded  because  they  are  not 
agricultural,  pasture  holdings,  mill  holdings,  and 
so  on,  and  a good  many  of  course,  for  sub-letting. 
I think  those  are  the  most  important  cases  that 
turn  up.  Town  parks  of  course,  in  some  cases, 
turn  up  very  often. 

2858.  From  the  practice  of  your  Sub-Com- 
mission, might  it  happen  that  the  judicial  de- 
cisions, on  the  question  of  pasture  holdings,  have 
compelled  you,  following  the  decisions  of  the 
superior  courts,  to  exclude  cases  in  which  the 
tenants  were  mainly  agricultural  tenants,  and  a 
good  deal  of  the  land  in  tillage  ? — No,  certainly 
not.  No  case  has  been  excluded  in  which  the 
land  was  not  let  mainly  for  the  purposes  of 
pasture. 

2859.  And  on  the  question  of  sub-letting  ; the 


Mr.  Macartney — continued, 
sub-lettings  which  have  operated  in  excluding 
cases  from  your  Court;  can  you  say  whether 
those  sub-lettings  have  been  made  for  the  pur- 
poses of  the  holding,  or  for  the  use  of  the  holding, 
or  not  ? — Oh,  no. 

2860.  Did  it  transpire  in  evidence  before  you? 
— Do  you  mean  for  labourers  ? 

2861.  Yes  ? — No  ; I do  not  recollect  a case. 

2862.  Take  the  case  where  there  are  four  or 
five  sub-lettings  on  a holding ; would  it  be  the 
business  of  your  colleagues,  the  lay  Commis- 
sioners, to  ascertain,  or  would  it  transpire  before 
you  how  the  men  who  occupied  these  sub-lettings 
employed  them  ? — Yes.  I do  not  recollect  a case 
where  the  point  raised  was  that  the  sub-letting 
was  for  the  use  of  the  labourers  on  the  holding. 

2863.  In  many  cases  it  might  happen  that  they 
were  not  for  the  use  of  the  labourers,  might  it 
not  ? — Yes  ; that  is  a class  of  case  in  which  the 
point  is  raised ; but  I do  not  think  I ever  heard 
the  point  raised  in  such  cases. 

2864.  There  is  a question  I should  like  to  ask 
you  affecting  new  tenancies  created  by  an  assign- 
ment upon  marriage  (I  think  it  was  a questirn 
put  by  Mr.  Healy),  is  that  a frequent  occurrence 
in  youv  experience  ? — No,  I never  had  the  point 
raised  on  a settlement,  or  anything  of  that  sort, 
or  a family  assignment. 

2865.  In  your  experience  you  have  never  come 
across  such  a case? — No;  of  course,  legally,  it 
has  come  within  the  definition  of  “ assignment.” 

2866.  I am  talking  of  your  actual  experience? 
— 1 have  never  had  the  objection  raised. 

Colonel  Waring. 

2867.  Mr.  Bailey  gave  us  an  answer  with 
regard  to  the  manner  in  which  you  arrive  at  a 
fair  rent.  You,  having  the  advantage  of  having 
been  a lay  Sub-Commissioner,  perhaps  can  tell 
us  a little  more  definitely  than  he  did  what  it  is  ? 
— I think  he  gave  a very  accurate  description  of 
it. 

2868.  The  answer  to  the  particular  question  I 
am  alluding  to  (707)  was,  “ that  depends.”  It 
appears  to  me  to  be  rather  vague  ? — Yes,  that  is 
general. 

2869.  I am  afraid  that  does  not  bring  it  very 
much  nearer? — The  usual  process  is  that  the 
holding  is  valued  as  it  stands. 

2870.  I want  to  know  how  you  arrive  at  that. 
By  what  means  do  you  judge  the  capabilities  of 
the  holding  ; do  you  judge  its  power  of  carrying 
cattle,  if  it  is  a grazing  holding,  or  a holding 
largely  occupied  with  grazing,  or  do  you  judge 
its  productiveness  of  any  particular  description 
of  crop,  and,  if  so,  what  sort  ? — We  do  not  go  in 
detail  into  that ; we  go  out  and  dig  holes  in  the 
land,  which  is  considered  a very  important  part 
of  it.  The  valuers  estimate  its  value,  I suppose, 
principally  by  comparison  with  other  land  that 
they  know. 

2871.  To  use  a popular  expression,  they 
“ smell  the  end  of  a stick,  and  say  ‘ 15s.  an 
acre ’”  I am  afraid  we  cannot  get  any  nearer ? 

— I am 
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Colonel  Waring  — continued. 

— I am  afraid  we  cannot  get  any  nearer.  The 
valuer  uses  his  knowledge  and  experience. 

2872.  Now  with  regard  to  tenants’  improve- 
ments, you  do  not  go  behind  20  years  before  the 
passing  of  the  Act  ? — N o,  before  the  passing  of 
the  Act  of  1870. 

2873.  How  do  you  arrive  at  the  proportion 
between  fair  ” and  “ competition  ” rent  ? — I do 
not  know,  I never  heard  the  question  discussed. 
I have  heard  valuers  in  Ulster  (but  I consider  it 
a very  absurd  sort  of  valuation),  in  order  to  ac- 
count for  the  very  high  value  of  Ulster  tenant 
right  that  is  sometimes  put  on,  say  that  there  is 
what  they  call  a competition  rent,  which  is  an 
exorbitant  and  ridiculous  rent,  and  one  which 
nobody  would  pay ; then  they  deduct,  in  order 
to  get  at  the  fair  rent,  what  they  consider  to  be 
the  fair  annual  value  of  the  tenant  right,  and  in 
that  way  arrive  at  what  they  call,  in  other  parts 
of  the  country,  “ fair  rent.” 

2874.  Are  you  not  aware  that  some  people  do 
actually  pay  this  “ absurd  ” rent,  but  not  to  the 
landlord  ?— I know  that  some  valuers  have  put 
on  rents  that  nobody  would  pay,  for  the  purpose 
of  making  room  for  deduction  on  account  of  the 
Ulster  tenant  right. 

Mr.  Sexton. 

2875.  You  define  the  ‘‘  competition  rent  ” as  a 
rent  that  nobody  would  pay? — No,  nothing  of 
the  sort.  I say  what  they  call  competition  rents 
are  rents  that  nobody  would  pay;  and  it  was  not 
alleged  that  anybody  paid  such  rents,  in  fact. 

Colonel  Waring. 

287  6.  Then  as  to  deterioration  of  soil ; do  you 
take  into  consideration  the  fact,  that,  instead  of 
being  improved,  the  soil  is  in  a worse  condition  ? 
— We  ought  to,  but  I am  very  much  afraid  that 
sometimes,  when  the  soil  has  deteriorated,  the 
tenant  gets  the  benefit  of  it.  It  is  a matter  that 
it  is  very  hard  for  a valuer  to  take  into  account 
properly.  On  the  other  hand,  if  the  land  is  in  an 
usually  good  conditiou,  it  is  very  hard  to  make 
proper  allowance  for  that  too. 

Mr.  W.  Kenny. 

2877.  Mr.  Bailey  gave  a definition  of  what  was 
his  notion  of  competition  value,  or  market  value  ; 
he  said  it  was  what  the  holding  would  let  for,  if  it 
was  in  the  hands  of  the  landlord,  and  he  was 
letting  it  in  the  open  market.  Do  you  agree  with 
that  definition  of  his  ? —That  is,  undoubtedly,  the 
competition  value,  I should  think. 

2878.  If  the  landlord  was  letting  it? — Yes. 

2879.  Do  you  also  agree  with  him,  that  you  fix 
a fair  rent,  which  is  about  30  per.  cent  below 
what  the  landlord  could  let  the  land  at  in  the 
open  market? — Yes;  but  then  I do  not  think  the 
landlord  could  let  it  at  30  per  cent,  over  what  we 
fix  it  at,  to  a good  tenant ; I would  say  that. 

2880.  Do  you  differentiate  it  on  the  ground  of 
getting  a good  tenant  ? — Y es ; a “ competition  ” 
value  is  not  what  the  landlord  ever  did  let  the 
land  at ; I mean  the  highest  rent  he  can  possibly 
get  from  any  tenant. 

2881.  Mr.  Bailey,  in  reply  to  Mr.  Carson,  has 
0.122. 


Mr.  W.  Kenny — continued, 
put  it  in  that  way ; he  said  that  competition 
value,  or  market  value,  would  be  what  the  land 
would  fetch,  if  the  landlord  had  it  in  his  own 
hand,  and  was  letting  it  ? — Y es ; not  caring 
whether  the  tenant  was  a solvent  one  or  not. 

Mr.  W.  T.  Russell. 

2882.  In  other  words,  not  caring  whether  he 
paid  the  rent  or  not  ? — Permanently  ; I should 
say  that  is  what  it  means. 

Mr.  W.  Kenny. 

2883.  You  are  putting  it  upon  the  ground  of 
getting  a good  solvent  tenant  ? — I think  so.  I 
think  it  ought  to  be  what  the  landlord  could  get 
from  a good  solvent  tenant,  subject  to  anything 
allowed  for  tenants’  improvements  in  the  holding. 

2884.  You  would  not  make  any  deduction, 
then,  in  that  definition  from  what  the  competi- 
tion rent  or  the  market  value  rent,  would  be,  in 
settling  the  fair  rent  ? — I think  not.  I never 
could  understand  the  meaning  of  a deduction 
being  made  for  the  occupation  right  of  a 
tenancy ; that  is  to  say,  that  because  a man  has 
been  there  for  some  time,  he  ought  to  pay  less 
rent  now  than  he  would  if  he  only  came  there 
last  year. 

2885.  So  that,  in  your  view  of  the  case,  the 
market  letting  value  and  the  fair  rent  are 
identical? — No,  I do  not  say  so. 

2886.  Or  should  be? — No,  I do  not  say  that. 

2887.  Does  it  not  come  to  that? — If  put  up  to 
competition  you  may  get  a rent  given,  or  pro- 
mised, which  would  be  entirely  in  excess  of  a 
reasonable  rent. 

2888.  But  you  do  not  put  the  difference  so 
high  as  30  per  cent.,  do  you? — No,  not  letting 
for  a solvent  tenant. 

2889.  Is  your  experience  when  you  come  to 
see  what  improvements  the  tenant  has  made  upon 
the  holding  that  in  many  cases  he  under-esti- 
mates ? — No,  I do  not  think  he  does. 

2890.  Then  you  do  not  agree  with  Mr.  Bailey 
in  that  ? — A great  many  of  the  improvements  are 
knocked  off  in  Court  very  often,  because  they 
are  mere  guesses. 

2891.  Those  are  the  improvements  specified  by 
the  tenant  on  the  back  of  his  originating  notice  ? 
— Yes  ; at  present  he  does  that  without  measuring 
them  ; then  he  gets  a surveyor  to  measure  them, 
and  the  surveyor  corrects  that  in  Court. 

2892.  And  you  have  to  reduce  them  ? — Yes, 
that  is  done  by  inspection. 

2893.  With  reference  to  this  question  of  limited 
owners,  have  you,  in  your  experience,  had  many 
of  those  cases? — No;  I have  been  trying  to 
think  ; I do  not  think  I have  ever  had  a case  of 
that  kind. 

2894.  You  do  not  think  you  have  had  any  of 
those  cases? — No. 

2895.  Is  it  your  experience,  that,  whenever 
the  landlord  has  got  a legal  objection  to  the 
settling  of  a fair  rent,  that  point  is  thoroughly 
threshed  out  before  you  ? — Oh,  not  every  point, 
unless  there  is  some  particular  reason.  A o-ood 
many  points  are  waived  because  the  landlord  is 
very  anxious  to  have  the  judicial  rent  settled,  in 
many  cases ; in  fact,  the  great  difficulty  in  many 

R ® cases 
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Mr.  W.  Kenny — continued, 
cases  now,  is,  to  get  the  tenants  to  come  into 
Court. 

2896.  Have  you  had  any  cases,  in  your  ex- 
perience, where  the  landlord  lies  by  for  the  pur- 
pose of  raising  a legal  point  afterwards  on  eject- 
ment or  otherwise? — Oh,  no.  Of  course  I should 
not  know  anything  about  ejectment,  because  it 
would  not  come  before  me. 

2897.  Is  it  your  experience  that  when  the 
landlord  does  not  desire  to  have  a fair  rent  fixed, 
he  does  raise  every  legal  point  that  it  is  possible 
for  him  to  raise  ? — Every  point  that  his  counsel 
thinks  of. 

2898.  Well,  I suppose,  that  is  putting  it  as 
high  as  you  can.  Mr.  Bailey  told  us,  and  told  us 
■ very  clearly,  indeed,  the  principles  upon  which  he 
fixes  a fair  rent;  I do  not  know  whether  the 
principles  are  uniform  ? — I should  say  that  I 
know  of  no  “principles”;  if  there  are  any  I do 
hot  know  where  they  are  laid  down.  The  Chief 
Commissioners  have  always  refused  to  lay  down 
any  principles,  and,  of  course,  we  have  not  laid 

' down  any  general  principles. 

2899.  In  point  of  practice  do  you  proceed  upon 
the  same  basis  as  Mr.  Bailey  does  ; do  you  value 
the  holding  in  its  entirety,  in  the  first  instance 
without  the  buildings? — Yes,  that  is  the  universal 
practice  ; as  Judge  O’ Hagan  said  : “ In  Ireland 
this  seems  to  be  the  inveterate  habit ; ” so 
it  is. 

2900.  To  value  the  buildings  separately? — 
Yes. 

2901.  And,  accordingly,  you  either  exempt  the 
tenant  from  rent,  or  put  on  a percentage,  for  the 
buildings? — Not  a percentage,  we  put  a fail- 
value  on  the  buildings.  It  usually  gives  a very 
small  percentage  on  the  outlay,  if  the  landlord 
builds  them. 

2902.  New  I want  to  ask  you  as  to  one  or  two 
points  in  reference  to  a case  in  which  your 
name  was  referred  to.  I think  you  fixed  a 
rent,  did  not  you,  in  the  case  of  Mr.  Yilliers 
Stuart  ? — No,  I think  there  was  no  legal  Sub- 
Commissioner  there.  I think  Mr.  Trench  was 
the  legal  Sub-Commissioner  of  that  Commission, 
and  he  was  away  ill. 

2903.  Then  you  do  not  know  anything  about 
that  ?— No. 

Mr.  Brodrick. 

2904.  You  said  just  this  moment  that  you 
deduct,  or  that  they  deduct,  I forget  which  you 
said,  from  the  competition  rent,  the  annual  value 
of  the  tenant  right,  to  arrive  at  a fair  rent  ? — 
I say  that  I have  heard  valuers  do  that  in  the 
north  of  Ireland. 

2905.  Have  you  had  experience  in  fixing  rent 
in  the  south  of  Ireland  ? — Yes,  very  largely.  I 
have  been  more  in  Cork  than  any  other  county. 

2906.  What  is  your  experience  there  with 
regard  to  being  asked  to  fix  tenant  right ; have 
you  been  asked  to  fix  the  tenant  right  by  the 
landlord  in  any  case,  where  you  fixed  the  fail- 
rent? — Yes,  in  several. 

2907.  tin  what  principle  do  you  proceed  ? — 
There  again  the  Commisioners  have  never  laid 
down  any  principle ; and  we  never  lay  down  a 
principle  I need  hardly  say ; it  is  done  by  rule  of 
thumb  like  fixing  a rent  ; we  put  on  what  we 
think  a reasonable  man  would  give  for  the  occu- 


Mr.  Brodrick — continued, 
pahcy.  Of  course  it  makes  a.  good  deal  of  dif- 
ference, the  amount  of  tenant’s  improvements, 
buildings,  and  so  on. 

2908.  Suppose  there  was  no  tenant’s  improve- 
ments ?— Then  that  is  a very  difficult  question;  it 
is  very  hard  to  say  on  what  principle  any  value 
is  put  there ; but  a value  is  generally  put  on ; we 
generally  have  evidence  of  auctioneers  or  valuers 
showing  that  a very  large  sum  could  be  got  for 
the  tenant’s  interest,  and  without  improvements. 

2909.  You  first  of  all  reduce  the  rent,  then, 
possibly,  reduce  it ; having  reduced  it,  you  are 
asked  to  fix  the  tenant  right? — Yes. 

2910.  Improvements  are  not  proved,  and  per- 
haps you  have  not  before  you  any  evidence  that  the 
tenant  gave  anything  for  the  holding ; then,  as 
I understand,  you  take  a shot  at  what  you  think 
somebody  would  give  for  the  value  of  that  holding 
on  the  reduced  rent  you  fix? — We  never  put  on 
as  much  as  we  think  somebody  would  give  at  an 
auction. 

2911.  But,  as  a matter  of  fact,  having  reduced 
the  i-ent,  I presume  you  consider  the  holding 
more  marketable  than  it  would  be  if  you  had  not 
reduced  it?— Certainly;  not  that  that  makes 
very  much  difference. 

2912.  The  rent  does  not  make  much  difference? 
— Not  as  much  as  one  would  imagine,  if  things 
went  on  a reasonable  calculation,  it  does  not 
really. 

2913.  You  mean  that  security  is  more  import- 
ant than  rent? — Yes,  that  is  just  what  it  comes 
to. 

2914.  At  all  events,  your  experience  is  that 
men  are  willing  to  give  larger  sums  where 
nothing  has  been  paid,  and  no  improvements 
have  been  proved? — Yes,  very  large  sums  in 
some  cases. 

2915.  And  those  sums  you  feel  bound  to  fix, 
although  there  is  no  evidence  of  valuable  con- 
sideration ? — No,  we  do  not  fix  those  very  large 
sums.  In  that  case,  where  there  are  no  improve- 
ments, perhaps  we  take  about  five  or  seven  years’ 
purchase  of  the  rent,  or  something  like  that. 

2916.  Have  you  given  as  much  as  10  years’ 
purchase  in  some  case  ? — Yes  ; if  there  have  been 
exceptionally  good  buildings,  or  if  the  holding 
has  been  small.  Of  course  a small  holding  will 
always  bring  a larger  number  of  years’  purchase 
than  a large  holding. 

2917.  Having  given  the  tenant  a valuable 
property,  for  which  he  paid  nothing,  do  you 
consider  that  he  is  damaged  by  the  landlord 
having  the  right  of  pre-emption  ? — Of  course  he 
is  damaged  to  this  amount,  that  he  might  get 
more,  if  there  was  an  auction,  if  he  was  allowed 
to  sell.  He  is  damaged  to  that  amount.  Of 
course  he  might  not  get  as  much. 

2918.  With  regard  to  town  parks,  do  you 
consider  that  the  Act  has  been  strained  in  order 
to  create  town  parks  ? — Oh,  no  ! I do  not  think 
so.  I have  never  known  a case  of  a town  park 
excluded  in  which  I did  not  think  it  was  really  a 
oona  fide  town  park.  I have  known  cases  of 
rents  fixed  on  things  that  I thought  town  parks. 

2919.  I suppose  you  have  had  experience  of 
town  parks  in  some  of  the  small  towns  as  well  as 
in  Cork  ?—  Yes. 

2920.  Therefore  you  find  that  claims  of  town 
parks  are,  as  a rule,  for  properties  which  would 

be 
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Mr.  Brodrick — continued, 
be  so  designated  ? — Yes,  they  are  bona  fide  town 
parks. 

2921.  I suppose,  if  an  agricultural  rent  were 
fixed  on  those  properties  it  would  be  a hardship 
to  the  landlord  '> — Oh,  yes,  undoubtedly. 

2922.  Do  you  agree  with  the  evidence  which 
has  been  given  with  regard  to  a number  of 
tenants  who  have  not  gone  into  Court.  Do  you 
hold  that  it  is  correct  to  suggest  that  the  large 
number  of  tenants  who  have  not  gone  into  Court 
have  not'  done  so  from  some  flaw  in  the  Act  ? — 
I have  no  means  of  knowing  that.  I can  only 
say  that  a great  number  of  the  men  who  come 
up  now,  on  being  called  upon  to  explain  why  they 
have  been  so  long  in  coming  generally  give  the 
reason  that  they  have  been  getting  large  abate- 
ments. That  is  all  I know  about  it. 

2923.  Do  you  find  that  you  are  making  larger 
reductions  now  than  you  were  ? — Really  I can- 
not say  that ; I have  never  calculated  the  per- 
centage. 

2924.  In  making  reductions  are  you  guided  by 
the  state  of  prices  at  all? — Yes;  there  is  no 
express  calculation  made  each  time  the  rent  is 
being  fixed,  but  of  course  every  valuer  has  that 
in  his  mind  when  he  values  land. 

2925.  What  would  be  your  feeling  with  regard 
to  the  large  number  of  rents  which  must  be  fixed 
again  within  the  next  few  years  ? — I agree  with 
Mr.  Bailey ; I think  a good  many  of  those  could  be 
fixed  by  one  or  two  valuers  without  a hearing  in 
court ; but  1 agree  with  Mr.  Bailey  also  that  it 
could  only  be  done  in  cases  where  there  would  be 
no  squabble  on  the  land  about  improvements  and 
so  on,  there  are  a great  number  of  cases  where  it 
could  be  done. 

Mr.  T.  W.  Russell. 

2926.  What  Mr.  Bailey  calls  non-contentious 
cases  ? — Yes. 

Mr.  Sexton. 

2927.  By  the  parties  agreeing  ? — By  the  par- 
ties agreeing  that  either  no  improvements  are  to 
be  claimed,  or  that  they  are  claimed  and  allowed. 


Mr.  Brodrick. 

2928.  And  agreeing  also  upon  the  procedure  ? 
— Oh,  yes,  agreeing  upon  the  procedure. 

2929.  Do  you  hold  that  it  would  be  possible 
to  take  a large  class  of  these  holdings,  on  which 
there  is  no  contention,  and  fix  the  rent  without  a 
fresh  valuation,  or  do  you  think  a fresh  valuation 
would  be  necessary  in  each  case  ? — I think  that 
a fresh  valuation  would  be  necessary  in  each 
case.  I do  not  think  the  parties  would  be 
satisfied  without  a fresh  valuation ; I do  not 
know  how  it  could  be  done  otherwise,  unless  by 
a scale  of  prices,  a sort  of  sliding  scale,  or  some- 
thing of  that  sort,  I mean  in  what  we  call  con- 
tentious cases.  I think  that  must  be  done. 

2930.  In  the  case  of  a holding  which  has 
greatly  deteriorated  since  the  rent  was  fixed  15 
years  ago  ; how  would  the  Act  operate  ? — I 
think  the  rent  would  be  reduced. 

2931.  You  would  not  reduce  the  rent  in  con- 
sequence, would  you  ? — No  ; but,  as  I said  before, 
it  is  impossible  for  a valuer  not  to  be  affected  by 
the  state  of  the  land  as  he  sees  it.  Of  course, 
he  may  make  some  allowance  in  his  own  mind 
for  deterioration  by  the  tenant,  and  so  on,  but.  in 
practice,  I think  a deteriorated  farm  is  fixed  at  a 
lower  rent  than  a farm  in  fair  condition. 

2932.  If  you  found  land  very  foul  you  would 
be  bound  to  fix  a lower  rent  on  it,  would  you  ? — 
No  ; I think  we  should  be  bound  not  to  fix  a 
lower  rent ; we  should  fix  the  rent  of  it  as  the 
land  ought  to  be  ; notwithstanding  that,  I think 
that  the  effect  upon  the  valuers  of  deterioration  is 
to  reduce  the  valuation. 

2933.  In  speaking  of  the  effect  upon  the 
valuers  you  are  speaking  also  of  the  effect  upon 
your  lay  colleagues,  are  you  not  ? — Yes. 

2934.  In  a case  of  that  kind  would  you  feel 
yourself  justified  in  going  above  the  rate  fixed 
by  both  your  lay  colleagues,  or  would  you  feel 
bound  by  their  decision  ? — I have  no  means  of 
ascertaining  whether  there  is  deterioration  or 
not ; nobody  can  say  really  without  looking  at 
the  land ; I feel  bound  by  what  my  lay  colleagues 
do. 
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The  Right  Honourable  JOHN  MORLEY,  in  the  Chair. 


The  Right  Honourable  Gerald  FitzGibbon,  p.c.,  called  in  : and  Examined. 


Chairman. 

2935.  We  know  of  course,  all  the  Members 
of  the  Committee  are  aware,  that  you  are  one  of 
the  Lords  Justices  of  the  Irish  Court  of  Appeal  ? 
— My  precise  position  is  that  of  an  ordinary 
member  of  the  Court  of  Appeal  since  1878  ; 
15^  years. 

2936.  Before  that  you  had  been  a circuit 
judge,  had  you  not  ? — Not  before  that,  but  at  the 
same  time.  I was  never  on  the  Bench  until  I 
became  a judge  of  the  Court  of  Appeal ; but 
down  to  1885  the  ordinary  judges  of  the  Court 
of  Appeal  went  circuit,  and  we  have  gone  occa- 
sionally since. 

2937.  Then  you  are  here  to  day  in  consequence 
of  a communication  made  to  you  by  the  Irish 
Lord  Chancellor  from  me,  are  yon  not? — The 
Lord  Chancellor  first  spoke  to  me  and  told  me 
that  he  understood  that  it  was  desired  that  some 
information  should  be  given  direct  to  this  Com- 
mittee bearing  on  the  matters  referred  to  them 
so  far  as  they  are  within  the  cognizance  of  the 
Court  of  Appeal ; and  he  said  that,  as  I was  the 
only  member  of  the  Court  now  (unhappily)  sur- 
viving who  had  been  all  through  this  business, 
although  the  Chief  Baron  is  my  senior,  and  has 
heard  part  of  it,  he  thought  that  I would  be  the 
best  able  to  give  the  information  required.  I 
told  him  I could  not  volunteer  to  come,  and  I 
told  him  I could  not  say  that  I was  willing  to 
come  without  consulting  all  my  colleagues.  W e 
then  got  a letter  stating  that  you,  as  Chairman 
of  the  Committee,  wished  that  I should  attend. 
All  the  members  of  the  Court  met,  and  they 
were  all  of  the  opinion,  for  the  reason  I have 
given,  that  it  was  I who  should  be  selected  to 
attend,  and  I am  here,  with  their  concurrence,  to 
give  you  any  information  in  my  power.  I am 
sorry  to  say  I have  had  but  a short  time  to  pre- 
pare, and  further  that  this  is  our  holiday  time, 
the  Whitsun  recess,  and  that  1 am  due  back  in 
my  Court  on  Monday  next. 

2938.  You  are  prepared  to  give  evidence  to 
the  Committee,  and  to  assist  them  in  their  in- 
quiry, in  the  terms  of  their  reference,  as  to  the 


Chairman  — continued. 

principles  and  practice  under  the  Land  Acts,  so 
far  as  they  have  come  within  the  cognisance  of 
the  Court  of  Appeal,  or  are  affected  by  the 
decisions  of  that  Court? — What  I have  tried  to 
do,  in  preparing  to  give  you  any  evidence  that 
the  time  has  allowed  me  to  gather  together,  has 
been  to  go  through  my  own  notes  of  all 
the  Land  Commission  cases  that  we  have 
heard. 

2939.  Your  notes  as  judge  you  mean? — They 
are  really  my  own  private  notes.  To  have  gone 
through  the  records  of  the  Court  would  have 
been  an  endless  task.  I have  gone  through  my 
own  notes,  which  I index  from  year  to  year,  and 
1 have  taken  out  a short  note  of  each  of  the 
cases  that  have  come  before  the  Court  of  Appeal 
since  1882  ; and,  as  far  as  I am  myself  con- 
cerned, J am  prepared  to  give  you  any  infor- 
mation about  those  cases.  I can  hardly  speak 
for  what  is  within  the  knowledge  of  my  col- 
leagues, and  I certainly  cannot  speak  for  any- 
thing that  has  taken  place  in  any  other 
court. 

2940.  Mr.  Commissioner  FitzGerald  told  us, 
I think,  what  the  constitution  of  the  Court  of 
Appeal  was,  but  we  should,  perhaps,  like  to  hear 
it  from  you  ? — The  constitution  is  this  : The 
Lord  Chancellor  for  the  time  being,  and  two 
ordinary  judges,  commonly  called  Lords  Justices, 
of  whom  I am  one,  are  the  constant  members  of 
the  Court.  Besides  those  the  Chief  Justice 
of  Ireland,  the  Master  of  the  Rolls,  the  Chief 
Justice  of  the  Common  Pleas  (so  long  as  that 
office  existed),  and  the  Chief  Baron,  in  rotation, 
are  members  of  the  Court. 

2941.  One  at  a time,  do  you  mean? — Not 
exactly.  On  the  first  day  of  each  sitting  these 
judges  meet,  and  they  endeavour,  as  far  as 
possible,  to  arrange  to  come  into  our  Court  when 
their  own  engagements  in  their  own  Courts  per- 
mit, in  rotation.  Our  quorum  is  three  ; we  must 
have  three  to  hear  any  final  appeal,  but  in  Land 
Commission  cases,  and  in  Appeals  from  more 
judges  than  one,  we  endeavour,  whenever  we 

can, 
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can,  to  have  four  judges.  I think  in  the  majority 
of  the  Land  Cases  the  decisions  are  the  decisions 
of  four  judges ; but  there  are  a good  many  in 
which  there  were  only  three. 

2942.  Then  there  is  the  one  great  case  where 
there  were  seven? — I should  have  mentioned, 
also,  that  there  is  a provision  in  our  Act  that 
any  ex-Chancellor  can  become  an  additional 
judge  of  the  Court  of  Appeal,  under  the 
Sign  Manual,  and  after  Lord  Chancellor  Naish 
ceased  to  hold  the  office  of  Lord  Chancellor,  he 
was  appointed  by  the  Queen  an  additional  judge. 
Until  his  health,  unfortunately,  broke  down 
he  was,  I may  say,  a constant  member  of  our 
Court.  During  that  time  we  were  able  to  make 
a Court  of  four,  you  will  observe,  without  calling 
on  the  judges  who  had  other  engagements.  The 
Lord  Chancellor  is,  sometimes,  not  able  to  sit 
with  us,  and  then  we  get  one  of  the  others  or 
two  of  the  others  to  take  his  place. 

2943.  On  one  occasion,  and  one  occasion  only, 
I think,  in  the  great  case  of  Adams  v.  Dunseath, 
you  had  a full  Court  of  seven  ?— There  is  a 
power  in  the  Land  Act  for  the  Land  Commis- 
sion of  its  own  motion  to  state  a case  on  a 
question  of  law  for  the  consideration  of  the 
Court  of  Appeal ; they  did  that  once,  in  a case 
that  they  stated  to  be  of  importance,  the  case  of 
Adams  v.  Dunseath,  and  on  that  occasion  the 
seven  judges  sat  together.  We  have  sometimes 
had  cases  that  we  ourselves  thought  of  im- 
portance, or  cases  in  which  there  had  been  a 
difference  of  opinion  when  three  judges  were 
first  hearing  them,  and  in  those  cases  we  have 
tried  to  get  either  four  or  five  judges  ; 
I think  five  have  sat  twice,  and  four  very 
frequently. 

2944.  Then  yours  is  the  only  Court  of  Appeal 
from  the  High  Court,  and  the  other  Civil  Courts 
in  Ireland.  Would  you  tell  us  what  is  the  pro- 
cedure in  reference  to  the  Land  Commission  ?— 
We  are  the  Appeal  Court  for  all  civil  matters,  I 
may  say,  in  Ireland,  with  Borne  very  trifling  ex- 
ceptions, from  cases  stated  from  County  Courts, 
and  Registration  Appeals,  to  Appeals  from  the 
Chancery  Division,  the  Common  Law  Divisions, 
the  Probate,  Bankruptcy,  and  other  tribunals. 
The  Land  Commission  Appeals  come  before  us 
in  two  ways,  and  two  ways  only.  They  are 
under  the  48th. Section  of  the  Act  of  1881.  The 
Land  Commission  of  its  own  motion,  or  on  the 
application  of  either  party,  may  state  a case  in 
respect  of  any  question  of  law.  That  power  is 
strictly  confined  to  questions  of  law,  and  we  can 
take  no  evidence  then ; we  must  go  entirely  on 
the  facts  that  are  stated  on  the  case.  The 
Land  Commssion  is  obliged  to  state  a case,  on  the 
application  of  the  party,  unless  the  application 
is  frivolous  or  vexatious  in  their  opinion  ; there- 
fore, every  substantial  question  of  law,  if  it  be 
capable  of  being  evolved  into  a question  of  pure 
law,  comes  up  in  that.  way.  There  have  been 
many  such  cases  ; but  it  is  not  the  ordinary  way 
of  hearing  appeals,  because  every  lawyer  knows 
that  being  tied  down  to  a statement  of  facts  is 
not  a satisfactory  way  of  dealing  with  cases  in 
which  issues  of  fact  are  concerned  ; accordino-lv 
the  Land  Commission  is  also  given  power  (but 
this  is  a discretionary  power)  to  permit  any 
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party  aggrieved  to  appeal  in  respect  of  any 
matters,  with  an  exception  that  I will  mention  in 
a moment.  On  those  appeals,  questions  of 
fact  or  law,  or  mixed  questions  of  fact  and  law, 
come  up  for  our  consideration  ; but  there  is  a 
very  large  exception.  There  is  no  power  to 
permit  any  appeal  in  any  matter  in  respect  of 
the  amount  of  rent,  of  value,  of  damages,  “ or 
any  matter  left  in  the  discretion  of  the  Land 
Commission.  ’ As  to  these,  I am  thankful  to  say 
we  have  nothing  to  do  witli  them. 

2945.  “ Fair  rent,”  “ value,”  and  these  discre- 
tionary matters  are  all  excluded,  are  they  ? — We 
can  have  nothing  to  say  to  them. 

2946.  We  have  heard  of  the  difference;  will 
you  give  us  your  distinction,  which  will  be  an 
authentic  one,  between  an  appeal  and  a rehear- 
ing?— That  is  an  important  distinction.  The 
44th  Section  of  the  Act  of  1881  is  the  section 
under  which  Sub-Commissioners  decisions  are 
reviewed,  and  an  absolute  right  of  rehearing  is 
given  by  that  Section  : — “ Any  person  aggrieved 
by  any  order  of  one  Commissioner,  or  by  any 
order  of  a Sub-Commission  may  require  his 
case  to  be  reheard  by  all  three  Commissioners 
sitting;  together,  except  in  the  case  of  the  illness,  or 
unavoidable  absence  of  any  one  Commissioner,” 
which  I need  not  trouble  about.  Those  are  re- 
hearings, and  as  far  as  I know,  that  is  the 
only  shape  in  which  Sub-Commission  decisions 
come  up  to  the  Land  Commission.  I am  now 
speaking  a little  outside  my  own  Court,  but  I am 
telling  you  what  is  in  the  Act  of  Parliament. 
We  had  a very  curious  appeal  about  that;  it 
may  not  be  necessary  to  mention  it  again,  so  1 
mention  it  now.  Some  rules  were  brought  out 
early  in  the  proceedings  by  which  a stamp  was 
put  upon  “ notices  of  appeal,”  and  the  Land  Com- 
mission refused  in  one  case  to  hear  notices  of  a 
rehearing,  because  they  were  not  stamped ; the 
Party  appealed  to  us,  and  we  held  that  it  was 
a tax  that  they  had  no  power  to  put  on  without 
rules  regularly  made,  the  rules  authorised  the 
stamp  only  on  “ notices  of  appeal,”  and  we  held 
that  “ appeal  ’ did  not  include  “ rehearing,”  in  a 
taxing  statute.  Accordingly  we  sent  the  case 
back  to  be  reheard ; but  of  course  it  was  only  a 
technical  point  of  which  the  party  had  a ri°-ht 
to  take  advantage.  New  rules  were  made,  and 
I believe  there  is  now  a stamp  on  rehearings, 
but  when  I speak  of  an  appeal  (I  should  make 
that  quite  clear)  I mean  an  appeal  from  the  Land 
Commission  to  the  Court  of  Appeal;  there  is 
no  appeal  direct  from  any  Sub-commission  to 
the  Court,  of  Appeal. 

2947.  Now  what  are  your  materials  when 
these  appeals  are  brought  before  you  ? — On  the 
cases  stated,  the  case,  and  nothing  else;  in  the 
case  of  appeals,  we  have  a shorthand  report  of 
the  evidence,  and  we  always  have  a report  of  the 
judgment  of  the  Land  Commission,  or  at  least  of 
the  J udicial  Member  of  the  Land  Commission ; 
sometimes  of  them  all.  Occasionally  it  has  hap- 
pened accidentally,  that  it  has  not  been  either  a 
shorthand  or  an  authorised  report ; but,  as  a rule, 
we  have  an  authentic  report  of  the  judgment, 
and  we  always  have  the  shorthand  report  of  the 
evidence.  We  have,  I may  say,  all  the  materials 
that  the  Land  Commission  had,  so  far  as  they  are 

“ available. 
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available,  except  the  oral  testimony.  We  get  the 
Reports  of  the  Sub-Commissioners  which  we 
commonly  call  “the  pink  paper”;  and  we  also 
get  the  official  valuer’s  report,  which  we  know 
as  “ the  white  paper.”  We  have  the  documents 
of  title,  on  which  a great  deal  often  turns,  and 
occasionally  we  have  newspaper  and  other  re- 
ports of  the  hearing  before  the  Sub-commis- 
sioners. W e have  the  power  to  call  for  further  evi- 
dence whenever  we  want  it,  and  on  two  or  three 
occasions  (but  they  were  very  exceptional)  we 
have  heard  witnesses  orally.  On  many  occasions 
we  have  allowed  cases  to  stand  over  for  pro- 
duction of  documents  and  additional  evidence 
of  that  kind. 

2948.  Do  you  allow  newspaper  imports  to  go 
for  much  '! — We  are  always  very  anxious  to 
try  to  learn,  not  only  in  these  land  appeals,  but 
in  all  appeals,  the  opinions  that  we  have  to  review. 
There  have  been  many  eminent  lawyers  amongst 
the  Sub-Commissioners ; for  example,  Mr.  Com- 
missioner FitzGerald,  Judge  Kane,  and  Mr. 
Trench, many  of  whose  judgments  were  reported  ; 
but  sometimes  we  have  only  a country  news- 
paper report;  the  report  in  “The  Irish  Law 
Times,”  we  often  have  also.  I may  say,  once 
for  all,  that  we  are  not  strait-laced  about  getting 
any  information  we  possibly  can,  bearing  on  what 
took  place  in  any  of  the  courts  below,  and  in 
several  instances  the  decisions  of  the  Sub-Com- 
mission have  been  restored  where  we  differed 
with  the  Land  Commission.  Sometimes  we 
differed  with  both. 

2949.  As  to  reporting,  I think  the  Committee 
was  rather  surprised  to  find  that  there  is  no  fully 
authorised  series  of  these  very  important  deci- 
sions of  the  Land  Commission.  Your  judgments, 
of  course,  arc  always  reported  authentically,  are 
they  not? — There  is  exactly  the  same  report  in 
Ireland  as  there  is  in  England,  of  proceedings  in 
the  Court  of  Appeal. 

2950.  Of  the  Court  of  Appeal? — I do  not 
know  that  there  is  anything  exceptional  in  Ire- 
land. There  is  a Council  of  Law  Reporting  in 
England,  and  there  is  a Council  of  Law  Reporting 
in  Ireland,  consisting  entirely  of  members  of  the 
Bar.  They  publish,  as  a private  undertaking,  all 
the  leo'al  reports  that  are  thought  of  sufficient 
importance,  including  the  reports  of  the  Court  of 
Appeal,  and  of  all  the  Divisions  of  the  High 
Court,  including  the  Court  of  Land  Commission, 
but  thev  do  not  publish  reports  of  county  court 
proceedings,  nor  of  Sub-Commission  proceed- 
ings. 

2951.  We  are  given  to  understand,  and  I 
should  like  to  be  well  informed  upon  that,  that 
there  is  no  series  of  these  decisions  published. 
I tried  before  this  Committee  to  get  a series  of 
Land  Commission  judgments  (decisions'),  and  I 
was  told  that  such  a series  did  not  exist  ; I pre- 
sume that  as  regards  your  Court  the  whole  series 
of  your  Land  J udgments  one  may  have  access  to 
in  some  authentic  version?— Oh,  no;  they  are 
not  all  reported,  nor  are  the  judgments  of  any 
court  1 know  of,  all  reported.  There  are  only 
those  cases  reported  in  which  any  matter  useful 
to  the  profession  is  dealt  with. 


Mr.  T.  M.  Healy. 

2952.  Is  it  not  a fact  that  it  is  only  since 
Judge  Bewley  was  appointed  that  the  Council 
have  published  any  of  the  Land  Commission 
reports,  and  that  they  declined  to  report  Judge 
O’Hagan  or  Mr.  Litton? — I do  not  know  about 
declining  to  doit.  The  Council  of  Law  Reporting 
has  no  judges  upon  it ; we  have  absolutely 
no  voice  in  determining  what  judgments  of  ours 
are  to  be  reported  and  what  are  not.  The  pro- 
fession decide  what  cases  are  useful  and  what  are 
not;  and  they  publish  only  those  they  think 
useful  ; but  I certainly  have  seen  some  reports 
of  Mr.  Justice  Bewley ’s  judgments  ; and  a great 
many  of  Mr.  Justice  O’Hagan’s  judgments  are 
reported  in  publications  that  came  out  formerly  ; 
there  are  McDevitt’s  land  cases  and  Donnell’s 
land  cases  and  others ; but  the  authorised  series 
of  reports  is  entirely  in  the  hands  of  the  Council 
of  Law  Reporting. 

Mr.  W.  Kenny. 

2953.  Is  there  not  a special  reporter  attached 
to  Mr.  Justice  Bewley’s  Court? — I know  nothing 
about  any  Court  but  my  own.  I wish  to  confine 
myself  as  far  as  I can  to  my  own  Court.  We 
have  two  barristers  attached  to  our  Court  who 
are  paid  by  the  Council  of  Law  Reporting,  who 
select  the  cases,  under  the  approval  and  direc- 
tions of  the  Council,  that  are  to  be  printed ; 
they  send  us  their  reports,  we  revise  them,  and 
very  often  when  we  have  written  our  judgments 
we  hand  them  the  judgments,  and  they  cut  them 
down  a little  for  publication.  1 might  mention, 
because  I think  you  ought  to  know  it,  that  at 
one  time  Mr.  Justice  O’Hagan  informed  me  that 
the  Land  Commission  wished  to  have  all . the 
cases  affecting  land  appeals  reported  for  them, 
not  for  publication  in  the  reports  but  for  their 
office,  and  immediately  we  said  that  any  reports 
that  they  wished  for  should  be  at  once  re- 
vised and  sent  to  them;  I cannot  tell  you 
whether  that  goes  on  still  or  not.  The  revision 
does  not  appear  to  be  asked  for  in  all  cases.  W e 
have  so  many  judgments  to  revise  that  we  only 
revise  those  that  are  either  asked  for  or  are  sent 
to  us,  but  the  Land  Commission  can  have  thejn 
all  for  the  asking. 

Chairman. 

2954.  Now,  as  to  the  number  of  cases  on 
Land  Act  questions  that  have  come  up  to  your 
court  on  appeal  and  the  number  of  decisions, 
how  many  are  there  ? — 1 have  prepared  two 
tables  which  will  give  you  an  idea  of  the  quantity 
of  business. 

2955.  Give  us  the  totals  only,  if  you  please  ? 
— I will  just  make  one  general  observation  upon 
the  annual  totals,  if  you  will  allow  me.  The 
Judicial  Statistics  are  published  every  year, 
and  are  available  to  everyone.  Our  officer 
has  given  me  the  returns  that  he  sent  in 
from  1882  to  1893  inclusive.  During  that  time 
the  Court  of  Appeal  heard  211  Land  Appeals. 
The  numbers  rather  rose  up  to  1885,  and  they 
then  fell,  and  became  very  small  in  1889  ; but 
from  1889  down,  in  consequence  of  crops  of 
questions  under  the  Acts  of  .1887  and  1891, 
they  have  risen,  and  in  the  last  four  years  they 
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Chairman — continued. 

were  12,  13,  29,  and  in  1893,  39  ; and  from  my 
own  notes  I know  that  we  have  heard  12  this 
year  already. 

2956.  In  the  year  1894?— Yes. 

Mr.  Sexton. 

2957.  Have  you  any  objection  to  hand  in  the 
tables  ? — I have  prepared  them  for  that  purpose. 
Those  are  the  Judicial  Statistics ; that  is,  obtained 
from  the  responsible  officer.  I also  went  through 
my  own  notes.  I do  not  take  a note  if  the  case 
goes  off,  and  therefore  there  are  a few  less  in 
mine.  Two  hundred  and  two  cases  appear  in  my 
notes.  I happen  to  have  noted  that  the  land- 
lord appealed  in  90  of  these  ; the  tenant  appealed 
in  112.  Of  the  decisions,  107  went  in  favour  of 
the  landlord,  and  95  went  in  favour  of  the 
tenant ; but  it  is  right  to  say  that  I treat  cases 
stated  on  the  application  of  the  party  as  appeals, 
for  I have  told  you  already  that  it  is  the  party 
who  disagrees  with  the  decision  that  asks  to  have 
the  case  stated  on  the  question  of  law. 

Chairman. 

2958.  Those  tables  you  will  hand  in  ? — I will 
give  you  three.  I have  another  also  giving  the 
subjects  of  the  appeals.  ( The  documents  were 
handed  in.)  I may  say  that  one  decision 
(Adams  v.  Dunseath)  on  the  case  stated  I could 
scarcely  put  down  as  one  in  which  either  land- 
lord or  tenant  appealed,  because  it  was  sent  by 
the  Hand  Commission  of  its  own  motion  ; but  I 
looked  at  our  registrar’s  entry,  and  his  entry  is 
that  the  decision  in  that  case  was  varied,  not 
reversed. 

2959.  Was  varied,  not  reversed.  Those  cases 
were  heard  in  their  due  course  by  the  Court  as 
constituted  for  its  ordinary  business.  What  pro- 
portion'of  your  ordinary  Appeal  business  consists 
of  land  Appeals? — I have  told  you  already  that 
we  are  the  sole  Civil  Court  of  Appeal  from  all 
these  Irish  tribunals.  Speaking  roughly,  the 
land  Appeals  during  that  period  amount  to 
about  one-ninth  of  all  our  business;  and  I hope 
you  will  kindly  remember  that,  if  you  find  that 
I am  not  quite  up  to  every  case,  because  only 
about  one-ninth  of  the  cases  we  have  heard 
have  been  Land  Appeals. 

2960.  You  have,  I know,  classified  the  subjects 
of  these  Appeals  into  something  like  15  or  20 
classes,  perhaps  you  will  tell  the  Committee  what 
the  heads  are  ? — I will  hand  in  that  as  my  third 
table  if  you  will  allow  me,  because  it  gives  a 
line  to  go  upon  afterwards  in  dealing  with 
the  questions.  Every  sort  of  question  of 
fact  and  law  has  become  the  subject  of  appeal, 
that  is  within  our  jurisdiction,  and  I have 
taken  down,  in  each  year,  what  the  subjects 
of  those  202  cases  that  are  in  my  own  notes 
were,  the  others  of  course  I cannot  tell  Of 
the  exceptions  from . the  Acts  those  under  the 
58th  section  of  the  Act  of  1881  have  been 
the  most  numerous,  questions  whether  holdings 
are  agricultural  or  pastoral,  whether  holdings 
are  residential,  whether  they  consist  of  demesne 
land,  or  are  town  parks,  or  are  let  wholly 
or  mainly  for  purposes  of  pasture,  or  are  let  for 
temporary  convenience. 

2961.  Those  are  the  seven  exceptions?— Those 
are  seven  distinct  heads  all  coming  under  that 
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one  Section  58,  the  table  will  show  you  the 
numbers,  those  are  the  most  numerous  class. 

2962.  The  town  parks  are  much  more  numer- 
ous than  any  of  the  others,  there  are  38  town 
park  cases  ? — There  are  38  town  park  cases, 
and  19  demesne  land  cases.  Of  the  town  park 
cases,  you  will  see  from  the  table  that  12  of 
the  38  came  in  1893. 

2963.  Perhaps  you  will  tell  us  about  that 
when  we  come  to  the  details  ?— They  were  chiefly 
questions  under  the  Act  of  1887. 

2964.  What  other  exceptions,  except  those,  are 
there? — lhere  have  been  11  cases,  and  important 
cases,  on  questions  of  subletting,  both  under  the 
original  Act  of  1881,  Section  57,  and  under  the 
Act  of  1887,  Section  4,  which  exonerated  the 
tenant  from  exclusion  in  cases  of  trivial  sub- 
letting ; we  have  had  two  cases  upon  the  ques- 
tion whether  the  subletting  was  trivial  or  not. 

2965.  Then  what  else ; you  may  go  pretty 
rapidly  through  this  ? — We  have  had  a num- 
ber of  cases  upon  the  status  of  the  tenant, 
whether  he  was  a l:  present  ” or  a “ future  ” ten- 
ant ; whether  he  was  in  bona  fide  occupation 
or  not ; and  we  had  several  cases,  and  very  hard 
fought  cases,  setting  aside  leases,  under  the  21st 
section  of  the  Act  of  1881,  which  had  been  pro- 
cured from  the  tenant  between  the  Act  of  1870 
and  the  Act  of  1881  ; those  have  now  passed 
over,  it  was  a temporary  provision.  We  have 
also  had  cases  of  resumption  and  pre-emption 
by  the  landlord.  We  have  had  two  important 
cases  as  to  rights  to  compensation  on  eviction 
under  the  Act  of  1870 ; and  we  have  had 
apparently  22,  but  really  only  two,  cases  on  the 
Ulster  custom;  we  had  an  early  consolidated  case 
on  the  Ulster  custom  about  specified  value,  and 
we  have  had  another  lately ; and  we  have  had 
some  questions  on  the  Redemption  Act  and  the 
Purchase  Acts,  and  on  procedure.  The  table 
will  give  you  the  figures. 

2966.  On  the  Ulster  custom.  I did  not  quite 
follow  your  explanation  of  why  you  have  22 
down  in  this  table  ? — Because  one  case  Avas 
entered  as  21,  affecting  21  different  holdings. 
I noted  the  consolidation  for  fear  it  should 
look  as  if  I was  multiplying  the  number ; 
they  were  all  heard  together.  It  was  a very 
important  case.  The  registrar  had  them  entered 
as  21  in  his  book,  and  I had  them  the  same  in 
mine  ; but  I put  the  note  “ consolidated,”  to  show 
that  they  were  really  one  case. 

Mr.  T.  H’.  Russell. 

2967.  One  case  governed  the  whole? — One 
case  governed  all.  It  was  a very  important 
case.  The  name  of  the  case  is  M’Elroy  v. 
Brooke. 

Chairman. 

2968.  Under  ihe  Redemption  of  Rent  Act 
there  are  three  cases? — Yes.  Questions  have 
arisen  as  to  what  that  Act  of  1891  extends  to ; 
and  there  have  been  cases  on  the  Purchase  Acts, 
cases  as  to  allowances  for  improA'.ements,  guarantee 
deposits,  and  things  of  that  sort,  and  procedure 
questions  which  I do  not  think  the  Committee 
would  Avish  to  hear  much  about ; in  fact,  as  I 
have  mentioned,  and  as  you  would  expect,  every 
sort  of  question  has  turned  up. 

s 2 2969.  Noav, 
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Chairman — continued. 

2969.  Now,  before  going  through  your  various 
decisions,  under  the  most  important  at  all  events 
of  these  heads  I should  like  to  put  one  or  two 
general  questions.  I think  that  the  Committee, 
so  far  as  I can  judge — certainly  including  my- 
self— feel  that  unprofessional  persons  must  be 
perplexed  beyond  measure  by  the  enormous 
difficulties  of  construction  arising  from  the  inter- 
dependence of  the  various  Acts  which  refer  to 
one  another,  in  and  out,  of  which  you,  as  a Court 
I suppose,  must  have  felt  the  difficulty  not  in  the 
same  degree,  but  the  same  kind  of  difficulty  as 
we  laymen.  I should  like  to  hear,  if  you  will  be 
kind  enough  to  tell  the  Committee,  an  account 
of  the  relations  of  those  Acts  to  one  another,  and 
any  statement  that  you  may  care  to  make  of  the 
difficulties  arising  from  those  relations? — I can 
scarcely  exaggerate  the  difficulty  that  has  arisen 
in  two  ways.  First : from  the  artificial  system 
of  definitions  that  exists  in  these  Acts,  by  which 
we  have  first  to  learn  a special  language  before 
we  try  to  find  out  what  the  interpretation  of  a 
particular  section  is ; we  must  know  the  language 
before  we  proceed  to  interpret  it,  and  it  is  a 
foreign  language  to  lawyers. 

2970.  It  is  a foreign  language  to  lawyers? — 
Yes,  it  is  “popular”  language.  Secondly  : We 
have  to  construe  all  these  Acts  together. 

2971.  The  language  may  be  foreign,  but  it  is 
made,  after  all,  by  lawyers,  is  it  not  ? — That  I 
do  not  know. 

2972.  In  this  House? — We  are  not  permitted 
to  look  outside  the  four  corners  of  an  Act  of 
Parliament  for  what  it  means. 

2973.  Very  well,  pray  go  on? — We  cannot 
tell,  for  example,  how  much  is  original  draft  and 
how  much  is  alteration  ; but  when  I spoke  of  a 
“ foreign  language  ” (I  should  be  sorry  to  be  mis- 
understood), what  I meant  was  this  : That  there 
is  a technical  interpretation  clause  attached  to 
nearly  every  one  of  these  Statutes,  and  wherever 
the  word  that  is  interpreted  occurs  in  the  Statute, 
we  are  obliged  to  go  to  the  technical  interpreta- 
tion, or  definition  clause,  to  find  out  what  it 
means.  I do  not  know  whether  this  is  what  you 
want  ? 

2974.  Yes,  quite  so? — Then  I will  give  you 
two  instances. 

2975.  We  have  heard  of  this  difficulty,  at  least 
some  of  us  have,  certainly,  in  listening  to  the 
evidence  already  given  to  us  ? — I suspect  that 
you  have  assistance  that  I have  not,  because 
you  try  to  understand  these  Acts  of  Parlia- 
ment from  speeches  and  discussions  which  we 
are  not  at  liberty  to  look  at.  I will  give  you 
one  instance  : There  is  a Lincoln’s  Inn  rule 
which  every  student  has  to  learn,  that  is, 
that  if  you  want  to  say  the  same  thing  ten  times 
over,  take  care  to  say  it  every  time  in  the 
same  words ; for  if  you  make  any  variation,  a 
difference  of  meaning  will  be  attributed  to  you 
every  time  you  change  the  word.  In  one 
Section  (58),  I find  “hold,”  “occupy,”  “reside  on,” 
“live  in,”  all  used  apparently  interchangeably.  I 
give  that  as  an  instance  ; hold,  occupy,  and  reside 
all  have  legal  meanings  ; Hoc  in,  I presume,  is 
a popular  term.  It  would  take  too  long  to  give 
other  instances — there  are  plenty  of  them — but 
on  the  question  of  definitions  I would  just  ask 
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your  attention  to  one,  which  is  the  most  important 
of  them  all.  We  want  to  find  out  what  a 
“ present  tenancy  ” is.  You  have  to  begin  by 
the  definition  of  “ tenant”  ; this  you  find  in  Sec- 
tion 57  of  the  Act  of  1881,  page  315  of 
“ Cherry  ” : “ Tenant  ” means  a person  occupy- 
ing land  under  a contract  of  tenancy.”  A 
ordinary  man  might  think  he  knew  what  a 
“ contract  of  tenancy  ” was,  but  “ tenancy  ” is 
defined.  “ ‘ Tenancy  ’ means  the  interest  in  a 
holding  of  a tenant.”  “ Holding  ” is  defined. 
“ ‘ Holding  ’ during  the  continuance  of  a tenancy 
means  a parcel  of  land  held  by  a tenant  of  a land- 
lord for  the  same  term  and  under  the  same  con- 
tract of  tenancy.”  Those  words  you  will  find 
extremely  material,  because  they  make  one  single 
contract,  and  one  single  parcel  of  land,  necessary 
incidents  of  every  holding;  you  cannot  have  a 
holding  under  two  contracts,  because  of  that  defini- 
tion. But  you  have  still  to  see  what  “ contract  of 
tenancy  ” means.  It  “ means  a letting  or  agree- 
ment for  the  letting  of  land  for  a term  of  years 
or  for  lives,  or  for  lives  and  years,  or  from  year  to 
year.”  That  again  becomes  vital,  when  we  are 
dealing  with  the  exceptions  to  the  Act,  because 
you  will  find  that  “ holdings  ” and  “ tenancies  ” 
are  exceptions,  and  we  are  driven  by  that  defini- 
tion to  assume  that  it  is  possible  that  those 
excepted  holdings  may  be  holdings  for  terms  of 
years,  for  lives,  for  lives  and  years,  or  from  year 
to  year  ; and  then  you  have  finally  the  last  of  the 
series,  “ present  tenancy  ” is  defined  : “ ‘ Present 
tenancy  ’ means  a tenancy  subsisting  at  the  time 
of  the  passing  of  this  Act  or  created  before  the 
first  day  of  January,  one  thousand  eight  hundred 
and  eighty -three,  in  a holding  in  which  a 
tenancy  was  subsisting  at  the  time  of  the  passing 
of  this  Act”;  put  shortly,  “present”  means 
“present  in  time  past,”  and  “future”  means 
“ present.” 

2976.  The  result  of  all  this  must  be  rather 
confusing,  is  it  not? — Well,  it  is  technical,  but  I 
think  it  is  important  to  show  you  that  it  is  very 
necessary  to  be  familiar  with  these  Acts  before 
trying  to  interpret  them. 

2977.  Now,  will  you  describe  to  the  Com- 
mittee what  the  relations,  or  the  inter-relations, 
of  these  Acts  are  to  one  another  ? — The  first 
Act  of  importance  is  the  Act  of  1860 ; it 
is  important  in  its  bearing  upon  the  others, 
although  it  is  in  some  respects  obsolete.  It 
made  the  relation  of  landlord  and  tenant  in 
Ireland  depend  entirely  on  contract.  We  have 
none  of  the  English  doctrines  about  forfeiture 
and  reversions,  and  things  of  that  sort ; they  are 
all  cut  away  in  the  foundation  of  the  relation  ; 
the  relation  of  landlord  and  tenant  in  Ireland 
rests  on  contract,  and  a “ contract  of  tenancy  ” 
is  the  basis  of  every  “ holding  ” ; the  effects 
are  important,  but  they  are  technical,  and  I do 
not  think  I need  trouble  you  further  with  them. 

2978.  No? — The  Act  of  1870  then  came; 
it  first  legalised  Ulster  usages,  in  the  plural ; 
it  gave  legal  effect  to  whatever  usages  came 
under  the  common  definition  of  the  Ulster  cus- 
tom, but  it  left  those  usages  to  be  proved  in  every 
case,  and  they  varied  very  much  indeed  in 
different  estates;  they  had  a common  nature, 
but  the  limitations  were  very  numerous,  and 
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Chairman — continued. 

very  striking  ; I could  hardly  give  you  a more 
striking  one  than  the  one  that  was  involved  in 
Brooke  v.  M‘Elroy. 

2979.  That  we  will  come  to  later  on  ? — I dare- 
say you  will  come  to  that  later. 

2980.  It  was  pointed  out  that  the  Ulster  cus- 
tom tenant  was  able  to  claim  under  the  custom  ? 
— Every  Ulster  tenant  got  his  choice.  He  could 
either  come  in  under  the  Act  of  1870  as  an 
U Ister  tenant,  or  he  could  claim  his  rights  as  an 
ordinary  tenant.  I had  a good  deal  of  experi- 
ence at  the  Bar  and  elsewhere — and  some  special 
experience  too — about  this  Ulster  custom,  and  I 
should  say  that  whether  he  would  claim  as  an 
Ulster  tenant  or  claim  as  an  ordinary  tenant, 
depend  in  each  case  on  the  usage  he  knew  he  was 
able  to  prove  on  his  o wn  estate.  He  had  the  power 
(this  is  established  by  decision)  to  prove  that  his 
was  an  Ulster  custom  estate  by  showing  that  all 
the  land  round  it  was  affected  by  custom ; but 
beyond  that  he  had  to  prove,  as  a rule,  what 
the  custom  was  on  his  own  estate;  on  many 
estates  specific  customs  are  capable  of  being 
actually  proved.  However,  the  effect  of  the 
Act  was  very  simple — it  made  these  usages, 
when  proved,  binding  ; previously,  they  were  not 
binding  at  all  in  law  ” ; but  they  were  enforced 
by  very  strong  sanctions  in  many  cases. 

2981.  I do  not  think  you  need  go  through, 
unless  you  wish  it  very  much,  the  limitations  ? — 
No. 

2982.  Because  that  has  already,  I think,  been 
explained  to  the  Committee  ? — Then  we  pass  on 
from  the  Ulster  tenant  ? 

2983.  Yes  ? — An  ordinary  tenant  got  two 
rights  under  the  Land  Act,  1870;  he  got  com- 
pensation for  disturbance,  if  he  was  put  out  by 
the  act  of  his  landlord,  limited  in  amount  and 
limited  also  by  certain  special  provisions ; and  he 
also  got  compensation  in  all  cases,  that  is  to  say, 
whether  put  out  by  his  landlord  or  going  out 
voluntarily,  for  his  improvements.  “ Improve- 
ments” were  defined,  and  the  definition  Avas  a 
curious  one ; because  the  leading  word  by  which 
“improvement”|wa8  defined  was  the  word>“  work.” 
The  amount  of  the  compensation  was  subject  to 
limitations.  These  are  all  to  be  found  in  the  Act 
of  1870,  and  they  are  important  still ; the  tenant 
could  not  claim  compensation  for  improve- 
ments more  than  20  years  old  unless  they  were 
buildings  or  reclamation ; he  could  not  claim 
for  any  that  were  injurious  to  the  landlord’s 
estate ; and  by  a clause  of  importance  (Sub- 
section C.)  he  could  not  claim  for  improvements 
executed  in  pursuance  of  a contract  for  valuable 
consideration. 

2984.  Will  you  explain  that  ? — That  meant 
that  if  the  tenant  had  got,  in  money  or  in  money’s 
worth,  anything  from  the  landlord  for  his  im- 
provement in  consideration  of  executing  it,  lie 
could  not  claim  compensation  for  it  again,  he 
having  been,  as  it  ivere,  paid  for  it  once  already  ; 
but  the  consideration  of  course  must  have  boen 
a consideration  coming  from  the  landlord.  There 
was  an  idea,  I think,  that  it  must  be  actual 
cash ; but  that  matter  was  considered  among 
others  in  Adams  v.  Dunseath,  and  I think 
the  general  opinion,  and  certainly  mine,  was, 
that  if  a landlord,  for  example,  made  a lease  to 
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a man  for  a certain  term,  and  by  agreement  the 
rent  was  made  lower  than  the  actual  value,  and  in 
order  that  the  tenant  might  reclaim  or  might  do  any- 
thing of  that  sort,  then  lie  would  be  receiving  in  the 
amount  that  was  taken  off  his  rent  because  he  was 
to  make  the  improvement,  money’s  worth.  Any- 
thing he  did  under  a bargainfor  value  he  could  not 
be  paid  for  again,  having  got  the  value.  And 
then  there  was  also  a very  important  final  para- 
graph in  Section  4,  on  the  same  subject,  by  which 
in  reduction  of  the  claim,  but  not  in  extinction 
of  it,  length  of  enjoyment  and  some  other  things 
were  to  be  taken  into  account ; there  were  other  ex- 
ceptions, contravention  of  contract,  improvements 
made  by  the  landlord,  &c.,  and  there  were  certain 
cases  in  which  compensation  was  expressly  ex- 
cluded, 31  years’  leases,  except  buildings,  reclama- 
tions, and  manures,  and  cases  where  the  tenant  was 
permitted  to  sell  and  did  not  sell.  Finally,  there 
was  an  important  section  which  I should  mention 
also,  Section  18  ; that  all  equities  were  to  be 
taken  into  consideration;  in  fact  they  should 
have  fair  regard  to  the  interest  of  the  landlord, 
and  to  the  interest  of  the  tenant,  and  to  all  the 
circumstances. 

2985.  What  are  the  exact  words  of  that 
section? — I will  turn  to  it. 

Mr.  T.  IV.  Russell. 

2986.  “ Equities  between  landlord  and  tenant  ” 
is,  I think,  the  title  of  it  ? — It  used  to  be  called  the 
Equity  section. 

Chairman. 

2987.  What  number  is  it? — The  18th  Section 
of  the  Act  of  1870  is  the  reference  I think. 

2988.  I think  we  might  have  the  words  of  that 
Section  7 on  the  Notes  ? — It  is  page  170  of 
Cherry.  “ They  shall  take  into  consideration  any 
such  claim,  objection,  or  set  off ; also  any  such 
default  or  unreasonable  conduct  of  either  party 
as  may  appear  to  the  Court  to  affect  any 
matter  in  dispute  between  the  parties,  and  shall, 
admit,  reduce,  or  disallow  altogether  any  such 
elaim,  objection,  or  set  off  made  or  pleaded  on 
behalf  of  either  party  as  the  Court  thinks  just, 
giving  judgment  on  the  case  with  regard  to  all 
its  circumstances.”  I think  that  is  very  much 
what  I said. 

2989.  “ Including  such  consideration  of  con- 
duct ” ? — “ Including  such  consideration  of  con- 
duct as  aforesaid.” 

2990.  That  is  the  operative  part? — I do  not 
know  that  wider  words  could  have  been  used. 

2991.  This  sum  of  compensation,  so  ascertained, 
was  the  interest  of  the  tenant  ?— Under  that  Act, 
it  was. 

2992.  I mean  under  the  Act  of  1870?— Yes; 
in  the  case  of  eviction  for  non-payment  of  rent 
or  other  default  of  the  tenant,  he  got  the  im- 
provements only;  if  the  landlord  put  him  out, 
he  got  both  disturbance  and  improvements. 

2993.  Now  will  you  tell  us  very  shortly,  be- 
cause we  have  already  heard  something  about  it, 
as  to  the  provision  of  the  57th  Section  of  the  Act 
of  1881,  importing  the  Act  of  1870  into  it?— 
That  is  the  first  of  those  incorporating  sections, 
and  the  terms  of  it  are  important.  It  is  the  last 
paragraph  of  the  57th  Section.  “Any  words  or 
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expressions  in  this  Act  which  are  not  hereby  de- 
fined, and  are  defined  in  the  Landlord  and 
Tenant  (Ireland)  Act,  1870,  shall,  unless  there 
is  something  in  the  context  of  this  Act  repugnant 
thereto,  have  the  same  meaning  as  in  the  last- 
mentioned  Act,  and  the  Landlord  and  Tenant 
(Ireland)  Act,  1870,  except  in  so  far  as  the  same 
is  expressly  altered  or  varied  by  this  Act,  or  is 
inconsistent  therewith,  and  this  Act  shall  be  con- 
strued together  as  one  Act.” 

2994.  What  now  is  the  effect  of  that? — The 
legal  effect  of  that  is  that  you  are  to  read  the  two 
Acts  as  one  document,  but  that  anything  that  is 
expressly  inconsistent  or  repugnant  in  the  earlier 
part  is  got  rid  of  by  the  later  part.  It  is  the 
same  rule  that  prevails  with  regard  to  wills,  and 
it  is  the  reverse  rule  that  prevails  with  regard  to 
deeds,  which,  for  technical  reasons,  I need  not 
go  into ; but  is  that  the  effect  of  it — we  have 
got  to  read  every  word  of  the  two  Acts  before 
we  can  attempt  to  construe  either  of  them. 

2995.  It  compels  your  Court,  the  Court  of 
Interpretation,  to  qualify  every  term  and  apply 
every  provision  of  the  Act  of  1870,  unless  there 
is  an  express  difference  ? — Unless  there  is  an  ex- 
press variance  or  an  implied  inconsistency.  You 
know  the  general  effect  of  the  Act  of  1881  ; the 
1st  Section  gave  a power  to  the  tenant  to  sell 
his  interest. 

2996.  You  are  now  on  the  Act  of  1881  ? — I 
am  now  on  the  Act  of  1881.  I pass  from  the 
57th  Section  ; it  simply  incorporates  the  Act 
of  1870,  so  far  as  it  is  not  added  to.  The  tenant 
may  sell  his  holding.  Mind  ; the  subject-matter 
all  through  is  “ holding,”  which  I have  told  you 
is  one  parcel-  of  land  held  under  one  contract  of 
tenancy  ; you  cannot  have  two.  There  is  power 
to  sell,  subject  to  certain  restrictions  ; the  land- 
lord is  to  get  notice  ; he  is  to  have  a power  of 
pre-emption,  and  the  tenant  is  to  go  regularly 
through  the  prescribed  course.  Then  sub- 
division and  sub-letting  are  prohibited. 

2997.  Unless  the  landlord  consents  ? — Unless 
the  landlord  consents. 

2998.  Consents  in  writing  ? — He  must  consent 
in  writing  in  order  to  make  a sub-letting,  or  a 
division,  of  a statutory  tenancy,  binding  under 
this  Act. 

Mr.  T.  W.  Russell. 

2999.  May  I ask,  has  the  Court  of  Appeal 
construed  “consent”  to  be  consent  in  writing  ? — 
That,  is  the  subject  of  another  Section,  and  of 
an  amending  Act  of  Parliament  too  ; under 
the  clause  about  sub-letting-  by  consent  the 
Court  of  Appeal  has  held  that  the  consent 
must  be  active,  or  actual  consent;  mere 
acquiescence  is  not  consent.  There  is  a sub- 
sequent Act  of  Parliament  that  all  formalities 
about  consents  that  are  required  in  leases 
may  be  got  rid  of  ; and  if  actual  consent 
has  been  given  in  any  case,  whether  it  is  in 
writing  or  whether  it  is  not,  that  is  enough  for 
the  purposes  of  that  section.  But  this  section  that 
we  are  on  now  is  the  case  of  subdividing  and 
sub-letting  statutory  tenancies,  and  there  the 
Act  says  the  consent  must  be  in  writing.  Then 
there  is  a provision  in  the  3rd  Section  to  keep 
the  holding  together  : In  case  of  a man  dying 


Mr.  T.  W.  Russell — continued, 
leaving  several  members  of  his  family,  a pro- 
vision is  made  by  which  one  will  become  tenant ; 
but  if  there  is  nobody  entitled  when  the  tenant 
dies,  it  reverts  to  the  landlord.  There  is  a 
provision  in  the  5th  Section  of  which  the  effect 
is  that  a statutory  tenant  may  be  evicted  on 
notice  to  quit  for  breach  of  condition,  and  then 
the  4th,  5th,  and  8th  Sections  enable  the  Land 
Commission  to  fix  a fair  rent  on  every  holding 
to  which  the  Act  applies.  That  is  every 
“ present  tenancy  ” as  already  defined,  and  then, 
under  the  8th  Section,  in  fixing  the  rent,  you 
must  have  regard  to  a number  of  matters  which 
it  might  be  as  well  to  mention. 

Chairman. 

3000.  What  is  the  principle,  so  far  as  you  can 
find  one  ? — The  principle,  as  I understand  it,  is 
this  : The  tenancy  remains  as  it  was  before,  a 
tenancy  from  year  to  year.  The  tenancy  from 
year  to  year  sprung  up  annually  by  the  fact  that 
notice  to  quit  was  not  served.  Many  metaphy- 
sical authorities  as  to  its  technical  nature  we 
need  not  trouble  about.  It  was  a tenancy  that 
went  on  until  it  was  stopped.  The  effect  of  this 
Act,  as  I understand  it,  is  to  prevent  the  landlord 
from  stopping  it  ; but  it  leaves  it  still  a tenancy 
from  year  to  year,  to  be  stopped  in  the  old  -way, 
only  if  the  statutory  conditions  are  not  observed, 
but  it  may  be  stopped  by  the  tenant  just  as 
before.  The  landlord  cannot  serve  notice  to  quit, 
but  I think  it  has  been  substantially  assumed 
that  the  tenant  can  surrender  it  at  any  time  if 
he  chooses. 

3001.  Any  time  within  the  Statutory  term  ? 
— Yes ; the  tenant  would  not  be  bound  to  go  on 
paying  the  rent.  You  might  have  a solvent 
tenant  whose  rent  was  more  than  he  would 
choose  to  pay,  but  I do  not  know  that  there  is 
anything  in  the  Act,  I have  never  seen  anything, 
to  lead  to  the  conclusion  that  the  tenant  is  not, 
as  he  was  before,  a tenant  from  year  to  year, 
entitled  to  surrender  his  holding  if  he  chooses. 

Mr.  T.  M.  Healy. 

3002.  The  Recorder  of  Cork  decided  the  con- 
trary, did  he  not  ? — I am  not  aware  of  it.  If 
so,  the  tenant  could  be  sued,  not  only  to  the 
end  of  15  years,  but  could  be  sued  for  the  fair 
rent  as  long  as  the  fair  rent  lasted.  I do  not 
know  that  we  have  ever  had  the  question  before 
us,  but  I have  always  assumed  that  every 
tenant  from  year  to  year  can  surrender  his 
holding. 

Chairman. 

3003.  Of  course  there  is  a very  important 
class  of  tenants  that  the  Act  of  1881  did  not 
deal  with  ; I mean  the  leaseholders.  Will  you 
tell  us  something  about  that  class  ? — The  Act  of 
1881  did  deal  with  them. 

3004.  Except  in  the  21st  Section  of  the 
Act  which  dealt  with  them  in  a special  way  ? — 
It  dealt  with  them  in  a special  way  ; but  no 
leaseholder  can  get  under  the  Acts  at  all,  still, 
down  to  the  present  hour,  unless  he  can  get  in 
under  the  provisions  of  the  21st  Section  of  the 
Act  of  1881. 

3005.  You  mean  that  he  cannot  apply  for  a 
fair  rent? — No.  I was  going  to  say  it  is  a 

singular 
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singular  provision,  he  must  always  come  back  to 
this  21st  Section ; any  leaseholder  wanting  to 
come  in  must  get  in  under  the  21st  Section, 
or  he  cannot  get  in  at  all.  There  are  several 
Statutes  subsequently  that  enable  leaseholders, 
who  could  not  have  come  in  under  the  Act  of 
1881,  to  come  in ; but  they  are  all  done  on  the 
same  plan,  namely,  by  making  the  man  a man 
to  whom  the  Act  of  1881,  Section  21,  applies; 
but  unless  Section  21  applies,  no  leaseholder  can 
come  in  ; and  it  is  very  important  to  try  to  make 
this  clear,  because  a great  many  of  those  ques- 
tions of  law  that  have  turned  up  before  us  have 
been  on  this  21st  Section. 

3006.  Tell  us,  if  you  will,  and  if  you  can, 
shortly,  the  sort  of  legal,  shall  1 call  it  a juggle, 
by  which  the  leaseholder  was  got  into  the  21st 
Section? — I do  not  think  it  is  exactly  that,  but 
it  is  a very  technical  process.  First,  the  section 
starts  with  an  unequivocal  provision  that  all 
leases  existing  at  the  passing  of  the  Act  shall 
continue  to  govern  the  holdings,  and  that,  during 
the  leases,  those  holdings  shall  not  be  governed 
by  the  provisions  relating  to  tenancies  in  the  Act. 
Then  comes  a proviso  (and  the  words  are 
important),  “ At  the  expiration  of.  such  existing 
leases”  (1  need  not  trouble  about,  the  “60 
years  ”),  “ the  lessees,  if  bona  fide  in  occupation 
of  their  holdings,  shall  be  deemed  to  be  tenants 
of  present  ordinary  tenancies  from  year  to  year.” 
If  it  stopped  there  it  would  be  simple  ; but  it 
goes  on — “ at  the  rents  and  subject  to  the  condi- 
tions of  their  leases  respectively,  so  far  as  such 
conditions  are  applicable  to  tenancies  from  year 
to  year  ” ; that  is  to  say,  when  the  lease  ends  the 
leaseholder  is  at  its  expiration  to  be  deemed  to 
be  a present  ordinary  tenant  from  year  to  year  ; 
but  at  the  rent  and  subject  to  the  conditions  of 
his  lease,  so  far  as  those  can  be  made  applicable 
to  a tenancy  from  year  to  year.  Now,  perhaps, 
I can  make  this  more  clear  if  I give  you  in- 
stances : A tenant  had  a lease  for  his  own  life 
(Roe  v.  Cooney  is  the  name  of  the  case),  he  lived 
and  he  died  in  occupation  of  his  holding,  and  the 
question  at  once  arose  whether  he  was  in  occujia- 
tion  of  his  holding  “ at  the  expiration  ” of  his  lease. 
I rather  think  the  Court  below  held  that  he  was 
not.  It  was  not  a Land  Commission  case,  but  I 
know  that  when  it  came  to  our  Court  the  con- 
struction that  prevailed  was,  that  “ at  the  expi- 
ration ” of  a man  meant,  at  his  last  breath ; 
and  if  at  his  last  breath  he  was  in  occupation  of 
his  bed,  it  would  follow  that  at  the  expiration 
of  his  lease  he  was  in  occupation  of  his  holding ; 
and,  accordingly,  having  lived  a lessee,  he  died 
a putative  tenant  from  year  to  year,  and  his 
personal  representatives  and  family  got  the 
tenancy  and  fixed  a fair  rent  against  the  land- 
lord. I presume  the  way  in  which  it  arose 
was,  that  the  landlord  tried  to  turn  them  out  by 
ejectment ; they  pleaded  that  they  were  tenants 
from  year  to  year  ; and  tenants  from  year  to  year 
we  held  them  to  be. 

3007.  That  is  the  case  of  Roe  v.  Cooney  ? — 
The  case  of  Roe  v.  Cooney.  There  is  another 
section  further  back,  Section  15,  on  which  the 
next  development  of  that  case  arose  : “ If  in 
the  case  of  any  holding  the  estate  of  the  imme- 
diate landlord  for  the  time  being  is  determined 
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during  the  continuance  of  any  tenancy  from  year 
to  year”  (you  will  remember  the  words  “at 
the  expiration  ” ; now  we  have  to  deal  with 
the  words  “ during  the  continuance  ”),  “ whether 
subject  or  not  subject  to  statutory  conditions,  the 
next  superior  landlord  for  the  time  being  shall, 
for  the  purposes  of  this  Act,  during  the  continu- 
ance of  such  tenancy,  stand  in  the  relation  of 
immediate  landlord  to  the  tenant  of  the  tenancy.” 
A middleman  held  for  a life ; he  sublet  to  an 
occupying  tenant  for  the  same  life  ; the  life  died  ; 
the  question  was  whether  the  estate  of  the 
middleman  had  determined  “during  the  continu- 
ance of  a tenancy  from  year  to  year.”  On  a divi- 
sion, and  a strong  division,  of  opinion  in  the 
Court,  it  was  held  that  the  occupying  sub-lessee 
was  to  be  deemed  under  the  21st  Section  a tenant 
from  year  to  year  ; that,  being  deemed  a tenant 
from  year  to  year,  the  estate  of  his  immediate 
landlord  had  determined ; then  came  the  ques- 
tion : Had  it  determined  “ during  the  continuance 
of  a tenancy  from  year  to  year”?  The  argu- 
ment was  strongly  pressed  that,  in  the  ordinary 
u.-e  of  language,  if  a man  speaks  of  any  event 
as  happening  — say  a man  dies  “during  the 
reign  of  the  Queen,”  it  is  implied  that  the 
Queen’s  reign  goes  on  longer  than  the  man’s 
life ; but  to  have  put  that  construction  on  this 
section  would  practically  have  deprived  it  of 
effect,  because  the  only  cases  in  which  a tenancy 
from  year  to  year  continues  after  the  dropping 
out  of  an  intervening  estate  are  cases  in  which 
the  common  law  of  landlord  and  tenant  carries  a 
tenancy  from  year  to  year  up  at  once  and  attaches 
it  to  the  head-interest,  and  we  could  not  see 
that  this  would  leave  much  for  the  Act 
to  do.  Accordingly  we  held  (Seymour  o. 
Quirke  is  the  name  of  the  case)  that  the  occupy- 
ing lessee  was  to  be  deemed  tenant  from  year  to 
year  of  the  immediate  landlord  whose  estate 
dropped  out,  and  being  deemed  tenant  from  year 
to  year  to  him,  the  determination  occurred 
during  the  continuance  of  a putative  tenancy 
from- year  to  year,  and  therefore  the  occupier’s 
tenancy  was  carried  over  and  attached  to  the 
estate  of  the  head  landlord,  and  the  head 
landlord  became  the  direct  landlord  of  the 
tenant  from  year  to  year  who  was  origin- 
ally put  into  the  place  by  the  middleman 
whose  estate  was  gone.  It  is  right  to  explain 
that  the  argument  of  hardship  was  met  in 
this  way : If  the  lessee  had  not  sublet,  he 
would  have  himself,  being  in  occupation,  been 
entitled  to  remain  on  as  tenant  from  year  to  year, 
and  the  landlord  would  not  have  got  back  the 
land  ; therefore,  we  thought  there  was  no  parti- 
cular reason  why  he  should  get  the  land  back  any 
more  from  the  sub-lessees  who  were  in  actual 
occupation  and  who  had  been  put  in  in  the  way  I 
mentioned  ; that  was  the  second  stage  of  the 
case. 

Mr.  T.  M.  Healy. 

3008.  Was  not  Sir  Edward  Sullivan  Chancellor 
in  those  days  ? He  is  dead  ? — I am  not  aware 
whether  he  heard  the  case ; but  I do  not  see  what 
difference  it  makes  that  he  is  dead,  or  how  it 
affects  the  question  ; I am  sorry  to  say  I have 
sat  in  that  Court  with  seven  Chancellors,  of 
whom  four  are  dead. 

s 4 3009.  There 
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Chairman. 

3009.  There  was  the  case  of  West  v.  Huggard? 
— Yes;  the  ease  of  West  v.  Huggard  is  a very 
recent  case,  and  is  really  a corollary  of  Seymour 
v.  Quirke.  In  W est  v.  Huggard,  the  middleman 
had  let  to  tenants  from  year  to  year.  I have 
told  you  that  in  the  case  of  Seymour  v.  Quirke 
he  had  made  a sub-lease,  and  we  had  deemed 
the  sub-lessee  to  be  tenant  from  year  to  year  ; 
in  West  v.  Huggard  they  were  actual,  tenants 
from  year  to  year  ; it  came  up  upon  a case 
stated  on  the  landlord’s  application  before  the 
present  Lord  Chancellor,  myself,  and  Lord 
Justice  Barry,  on  the  30th  June  1892,  and  the 
question  was  whether  the  sub-tenancies  from 
year  to  year  created  by  the  mesne  tenant  bound 
the  head  landlord ; and  we  held  that  the  sub- 
tenant was  the  real  Simon  Pure,  and  that  he  was 
entitled  to  the  same  rights  as  the  sub-lessee  had 
been  entitled  to  in  Seymour  v.  Quirke. 

3010.  There  is  this  limitation  to  the  principle 
of  the  loth  Section,  that  you  must  have  an 
immediate  landlord,  a superior  landlord,  and  an 
occupying  tenant  ? — There  have  been  a number 
of  cases,  both  from  the  Land  Commission  and 
also  from  the  Common  Law  Divisions,  as  to 
what  is  to  be  done  where  there  is  not  an  imme- 
diate landlord,  but  what  is  .called  in  law  an 
owner  by  title  paramount.  The  cases  I have 
mentioned  are  confined  to  the  cases  where  you 
are  able  to  find  the  three  people  mentioned  in 
the  15th  Section,  and  speaking  for  myself  I do 
not  see  how  the  principle  could  be  carried  any 
further.  The  necessary  parties  to  the  trans- 
action are,  a head  landlord,  a middle  landlord, 
and  a sub-tenant  occupying. 

3011.  Then,  under  the  21st  Section  the 
tenancy — the  entire  holding—  must  be  under  one 
contract,  at  a single  rent  ? — That  appears  to 
have  been  made  clear  not  only  by  the  general 
definition  of  “holding,”  but  by  the  fact  that  the 
tenancy  from  year  to  year  which  is  imputed  to 
every  lessee  is  a tenancy  subject  to  the  rent  and 
conditions  of  the  lease. 

3012.  It  is  subject  not  only  to  statutory  con- 
ditions, but  also  to  the  conditions  of  the  lease  ? 
—It  is  subject  to  the  conditions  of  the  lease 
always,  so  far  as  they  are  applicable  to  tenancies 
from  year  to  year.  Many  questions  have  arisen 
whether  particular  provisions  were,  or  were  not, 
applicable  to  tenancies  from  year  to  year. 

3013.  Just  a question  or  two  more  about  the 
Act  of  1881.  We  have  had  before  us  these 
details  of  the  proceedings  under  the  Act  of  1881 
between  parties  ? — It  must  be  a landlord  who 
has  the  originating  notice  served  upon  him,  or 
who  serves  it.  Either  party  can  take  the  pro- 
ceedings : and  the  third  part  of  the  Act  enables 
a landlord  and  tenant,  by  agreement,  to  create, 
either  what  are  called  judicial  tenancies,  or  fixed 
tenancies ; both  are  only  other  forms  of  the  same 
undeterminable  tenancies  from  year  to  year 
that  I have  already  mentioned. 

3014.  Now  the  Laud  Act  of  1885  ; I do  not 
think  we  need  ask  any  questions  upon  that? — 
Except  that  it  incorporates  the  definitions.  Now 
we  come  to  the  Act  of  1887,  which  is  a very 
important  Act. 

3015.  Tell  us,  in  your  own  words,  the  scope 
of  the  Act  of  1887  ? — The  first  section  of  the  Act 
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of  1887  continues  the  system  of  deeming  people 
to  be  what  they  are  not. 

3016.  The  Act  of  1887  continues  the  system 
of  deeming  people  to  be  what  they  are  not,  you 
say  ? — Yes. 

3017.  How  do  you  make  that  out?— I have 
already  pointed  out  that  the  first  condition  of 
the  leaseholder,  under  the  Act  of  1881,  is  that 
you  are  to  deem  him  a tenant  from  year  to 
year ; but  this  Act  of  1887  goes  further,  and 
requires  you  to  find  out  what  he  would  be  deemed 
to  be  at  a time  future.  “ At  any  time  within 
two  years  ” (and  that  has  been  extended)  “ after 
the  passing  of  this  Act,  on  the  application  in  the 
prescribed  manner  to  the  Court  by  the  lessee  of  an  v 
holding  who,  at  the  expiration  of  his  lease  exist- 
ing at  the  passing  of  the  Land  Law  (Ireland) 
Act,  1881,  would  be  deemed  to  be  a tenant  of  a 
present  ordinary  tenancy  from  year  to  year 
within  the  meaning  of  the  said  Act,  at  the  rent 
and  subject  to  the  conditions  of  the  lease  ” (that 
is  enacted  again),  “ or  would  be  so  deemed  but 
for  the  fact  that  such  lease  would  not  expire 
within  60  years  after  the  passing  of  the  Land 
Law  (Ireland)  Act,  1881,  such  lessee  shall,  if 
bon&  fide  in  occupation  of  his  holding,  be  deemed 
to  be  a tenant  of  a present  tenancy  in  like  manner 
and  subject  to  like  conditions,  and  subject  to  the 
same  right  of  resumption  as  if  his  lease  had  ex- 
pired.” That  requires  you  to  see  what  would 
be  the  state  of  affairs  if  the  lease  had  expired, 
and  I may  say,  generally,  that  many  questions, 
as  you  will  easily  anticipate,  have  arisen  on  the 
section ; but  the  general  principle  is,  that  it 
enables  the  tenant,  if  he  chooses,  to  apply 
to  wipe  out  the  time  during  which  his  lease 
would  have  run,  and  to  apply  as  if  the  lease  had 
expired,  to  ante  date  the  time  at  which  the  rights 
which  would  ultimately  come  to  him  under  the 
Act  of  1881,  Section  21,  are  to  be  reduced  into 
possession;  but  the  rights  are  identical.  He  is 
only  to  get  the  same  rights  and  to  be  in  the  same 
position  as  if  his  lease  had  expired  ; and  it  is 
only  open  to  a man  to  come  in  under  this  section 
who,  as  far  as  the  circumstances  at  the  time 
permit,  would  be,  at  the  end  of  his  lease, 
entitled  to  come  in.  As  an  instance  of  the 
difficulty  that  this  has  brought  about,  we  had 
one  case  in  which  the  lease  was  for  99  years,  pro- 
vided that  a named  person  so  long  lived.  Accord- 
ing to  all  legal  principles,  that  was  a lease  for 
99  years,  and,  therefore,  would  not  expire  within 
60  years ; but  we  held  that  expiring  meant 
capable  of  expiring,  or  likely  to  expire.  I men- 
tion that  as  an  instance  of  the  sort  of  question 
that  arises  on  this  form  of  legislation.  Then  the 
same  Act  deals  in  the  4th  Section  with  a pre- 
vious provision  of  the  Act  of  1881  ; and  now, 
perhaps,  this  would  be  a convenient  time  to 
explain  to  you  the  provision  as  to  subletting 
which  has  caused  some  difficulty. 

3018.  Which  section  of  the  Act  of  1881  is  it 
that  deals  with  that?— The  57th  Section  of  the 
Act  of  1881. 

3019.  This  is  about  the  active  consent  ?— Yes. 
In  a paragraph  not  numbered,  occurring  in  the 
middle  of  the  definitions,  you  find  this  clause  : 

“ Where  the  tenant  sublets  part  of  his  holding 
with  the  consent  of  his  landlord,  he  shall,  not- 
withstanding 
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withstanding  such  subletting,  be  deemed  for  the 
purposes  of  this  Act  to  be  still  in  occupation  of 
the  holding.”  To  apply  that  section  it  must  be 
a case  in  which  the  tenant  has  sublet,  and  it  must 
be  a case  in  which  he  has  sublet  with  the  consent 
of  his  landlord.  Well,  most  leases  contain  some 
provision  about  subletting,  either  prohibiting  it 
except  with  written  consent  or  putting  conditions 
upon  it,  but  many  leases  contain  no  such  pro- 
vision, and  then  it  is  open  to  the  tenant  to  sublet 
if  he  likes,  that  is  to  say,  the  law  does  not  pre- 
vent him,  but  this  Act  requires  that  the  sub- 
letting shall  be  with  the  consent  of  his  landlord. 
A number  of  cases  arose  as  to  whether  there 
was  any  evidence  that  the  landlord  had  con- 
sented, and  in  cases  where  the  landlord  had 
no  power  to  do  anything,  and  where  he  did  no- 
thing, it  was  substantially  held,  that  he  had  not, 
by  doing  nothing,  consented  to  a thing  to  which 
he  could  neither  give  nor  withhold  his  consent. 
On  the  other  hand,  where  there  were  pro- 
visions prohibiting  subletting,  and  the  landlord 
had  stood  by,  not  merely  acquiescing,  but  know- 
ledge was  brought  home  to  him  by  his  dealing 
with  the  sub-tenant,  or  recognising  him ; in 
those  cases  the  subletting  was  held  to  be  a sub- 
letting with  his  consent.  You  will  observe  that 
it  applies  to  all  sublettings  with  consent;  and 
it  certainly  may  have  important  effects,  not 
perhaps  in  accordance  with  the  general  principle 
of  the  Act;  in  the  case  where  a middleman  has 
a lease  of  a large  tract  of  country, — formerly, 
in  Ireland,  much  more  common  than  it  is  now, 
but  existing  in  some  cases  still, — say  a lease  of  a 
piece  of  land  of  which  half  or  more  is  in  the  posses- 
sion of  sub-t,enant3,  the  rest  in  the  middleman’s 
own  occupation.  If  the  landlord  has  consented 
to  these  sublettings,  then  the  only  course  open 
under  the  Land  Act  is  to  fix  a fair  rent  on  the 
entire  holding ; you  cannot  divide  it ; you  cannot 
apportion  the  rent ; you  cannot  transfer  the 
sub-tenants  to  the  head  landlord ; you  have  to 
fix  on  the  middleman,  and  on  him  only,  one  fail- 
rent  for  the  entire  holding  ; even  where  half,  or 
less,  is  in  his  own  occupation,  and  the  rest  is  in 
the  occupation  of  under  tenants.  In  other  words, 
you  perpetuate  the  statutory  middleman  in  an  Act 
passed  for  the  benefit  of  occupying  tenants. 
The  fair  rent  is  to  be  fixed  as  an  occupation 
rent,  and  the  result,  of  course,  is,  that  in  a case 
such  as  I have  put,  the  middleman  has  part  of 
the  land  in  his  own  occupation,  and  the  whole 
reduction  of  rent  is  thrown  upon  him,  if  his 
sub-tenants  apply,  as  they  are  entitled  to  apply, 
to  fix  fair  rents  against  him ; because  he  is 
obliged  to  keep  his  own  land,  unless  under 
another  section,  Act  of  1887,  Section  8,  the 
middleman  is  empowered  to  surrender.  He 
may  give  it  up  altogether.  As  I read  it,  he 
must  give  up  what  is  in  his  own  occupation, 
and  he  cannot  even  do  that  unless  he  can  satisfy 
the  Land  Commission  that  he  would  be  at  a loss 
by  keeping  it.  That  is  the  Act  of  i887,  the 
8th  Section. 

3020.  Now  we  come  to  the  4th  Section  of  the 
Act  of  1887  ? — The  4th  Section  of  the  Act  of 
1887  purported  to  amend  the  Act  of  1881, 
Section  57,  and  a great  many  questions  have 
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turned  up  on  the  amending  Act  : “ A tenant 
shall,  for  the  purpose  of  the  Land  Law 
(Ireland)  Act,  1881,  and  of  this  Act,  be 
deemed  to  be  in  bona  fide  occupation  of  his  hold- 
ing ” (those  words  haunt  you  throughout)  “not- 
withstanding that  he  has  sublet  part  thereof, 
provided  the  subletting  is  for  the  use  of  a la- 
boux-er  or  laboui-ers  bond  fide  employed  and 
required  for  the  cultivation  of  the  holding,  and 
the  Court  deems  such  subletting  reasonable,  and 
sanctions  the  same.  The  land  comprised  in  each 
subletting  shall  not  exceed  half  an  acre  in  ex- 
tent, and  the  Court  shall  have  l-egard  to  the  size 
and  character  of  the  holding,  and  may  prescribe 
such  terms  as  to  rent  and  otherwise  with  regard 
to  the  part  sublet  as  it  thinks  fit.”  That  is  the 
first  paragi-aph.  The  second  paragraph  is : “A 
tenant  may  also  be  deemed  in  occupation  of  his 
holding,  notwithstanding  that  part  is  sublet, 
where  the  subletting  is  of  a trivial  character, 
and  the  Court  deems  the  tenant  to  be  substanti- 
ally in  occupation  of  the  holding.”  I have  not 
had  an  opportunity  of  reading  the  evidence,  but 
I have  seen  a statement  that  there  is  no  guide  to 
the  interpretation  of  this  section  except  the 
decisions  of  ihe  Court  of  Appeal,  and  that  those 
decisions  have  not  been  consistent.  I will  now 
pass  on,  only  saying  that  we  have  had  two  cases 
already  on  that  section,  one  on  the  first  para- 
graph, the  other  on  the  second,  and  in  both  cases 
we  have  held  the  subletting  to  be  trivial,  and  in 
both  cases  we  in  that  respect  differed  from  the 
Land  Commission,  and  in  each  case  we  restored, 
as  well  as  I remember,  the  judgment  of  the  Sub- 
Commission  ; but  a principle  is  involved  in  each 
of  those  decisions,  and  when  we  come  to  them  I 
will  take  the  liberty  of  giving  them  to  you. 

3021.  The  8th  Section  of  the  Act  of  1887 
made  some  alteration,  did  not  it?— I have  men- 
tioned it  already.  That  gives  the  middleman 
power  to  retire  if  he  loses  by  his  staying. 

3022.  Yes;  I beg  your  pardon,  that  is  so. 
Now  the  Act  of  1888  ? — One  moment,  the  8th 
Section,  Sub-section  2,  of  the  Act  of  1887, 
makes,  it  clear  that  a middleman  cannot  keep 
any  bit  of  land  he  has  himself ; he  must 
surrender  the  whole  thing ; and  the  reduction  of 
the  rent  of  the  middleman’s  tenants  not  only  wipes 
out  the  middleman’s  interest,  but  may  leave 
him  incapable  of  keeping  what  he  has  himself. 
He  must  go  altogether,  there  is  no  power  to  ap- 
portion, no  power  to  divide,  and  no  power  to 
make  him  a tenant  of  what  he  has. 

Mr.  T.  M.  Healy. 

3023.  That  is  Judge  Gibson’s  fault  if  it  is  so, 
is  it  not? — I do  not  know;  I have  nothing  to  do 
with  that. 

3024.  We  fought  it  in  the  House  ? — I say, 
once  for  all,  with  regard  to  this  subletting,  I do 
not  think  it  is  possible  to  work  the  machinery 
of  this  Act,  except  as  between  occupying 
tenants  and  immediate  landlox-ds,  and  there- 
fore  any  palliatives  about  subletting  -which 
will  continue  middlemen  will  always  lead  to 
further  difficulty.  It  is  not  for  me  to  suggest 
how  those  difficulties  may  be  x-emoved,  but  I am 
pointing  out  the  effect  of  the  Act. 

T 3025.  You 
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Chairman. 

3025.  You  return  now  to  the  subletting? — I 
will  give  you  the  cases;  if  so  desired,  I can  give 
them  now. 

3026.  Now  will  you  come  to  the  Act  of  1888  ? 
— No;  in  the  Act  of  1887  there  is  another  section  ; 
a very  important  one ; Section  9,  on  town  parks. 

Mr.  T.  W.  Russell. 

3027.  What  is  the  section? — It  is  the  9th 
section.  Again,  I must,  in  order  to  make  this 
intelligible,  refer  back  to  the  one  that  it  amends. 

3028.  What  section  of  the  Act  is  it? — Sec- 
tion 58,  Sub-section  2,  of  the  Act  of  1881.  You 
have  seen  already  that  town  parks  figure  largely 
in  my  list,  but  nearly  every  word  of  this  definition 
has  given  rise  to  questions.  “ Any  . holding 
ordinarily  termed  ‘ town  parks  ’ adjoining  or 
near  to  any  city  or  town  which  bears  an 
increased  value  as  accommodation  land,  over  and 
above  the  ordinary  letting  value  of  land  occupied 
as  a farm,  and  is  in  the  occupation  of  a person 
living  in  such  city  or  town  or  the  suburbs 
thereof.”  I shall  have  to  come  back  to  the 
cases,  I am  afraid. 

3029.  It  is  one  of  the  vexed  questions  ? — It 
has  vexed  us  quite  as  much  as  anybody  else.  I 
want  first  to  show  you  the  effect  of  the  amend- 
ment, if  I may  ; what  the  amendment  . was, 
and  how  it  gave  rise  to  more  questions  ; it  is  the 
9th  section  of  the  Act  of  1887,  and  it  purports 
to  amend  what  I have  read : “ A holding 
shall  not  be  deemed  to  constitute  a town  park, 
though  within  the  definition  of  the  expression 
‘ town  park  ’ in  Section  58  of  the  Land  Law 
(Ireland)  Act,  1881,  if  it  is  let  and  used  as  an 
ordinary  agricultural  farm,  and  may,  in  the 
opinion  of  the  court,  be  included  in  the  opera- 
tion of  the  last-mentioned  Act  without  sub- 
stantially interfering  with  the  improvement  or 
development  of  the  city  or  town  to  which  it 
belongs  or  the  accommodation  of  the  inhabitants 
thereof.”  I do  not  know  whether  the  Com- 
mittee understand  fully  that  a town  park  (in 
the  natural  sense)  of  the  most  decisive  kind  is 
within  the  Act,  and  a rent  must  be  fixed  upon 
it,  and  a statutory  tenancy  must  be  created  in 
it,  if  the  tenant  of  it  lives  outside  the  town 
or  suburbs. 

Chairman. 

3030.  If  he  is  not  resident  in  the  town?— 
Yes;  one  of  the  conditions  of  being  a statutory 
town  park  (by  which  I mean  an  excluded 
town  park)  is  that  the  tenant  shall  live  in  the 
town  or  suburbs.  I can  give  you  as  an  instance 
the  case  of  the  Roman  Catholic  Bishop  of 
Clofher,  Dr.  Donnelly,  who  had  an  admitted 
town  park. 

Mr.  T.  M.  Healy. 

3031.  Admitted  in  the  instrument?  — Ad- 
mitted in  the  argument.  When  I say  “ ad- 
mitted town  park,”  I ought  to  make  myself 
quite  clear.  1 am  not  using  the  term  “ town 
park”  in  the  sense  of  statutory  town  park, 
because  then  the  difficulty  would  not  arise  at  all. 
I mean  by  “ town  park  ” a piece  of  land  bearing 
additional  value  as  accommodation  land  (these 
are  all  questions  of  fact  usually  settled  by  a 
sub-commission)  of  the  character  ordinarily 


Mr.  T.  M.  Mealy — continued, 
termed  town  parks;  but  in  the  case  that  appeared 
before  us,  at  all  events,  it  was  assumed,  for  it  did 
not  come  from  the  Land  Commission,  that  the 
particular  piece  of  land  had  that  character.  W ell, 
the  Bishop’s  residence  was  found  to  be,  and  was 
in  fact,  not  in  the  suburbs  of  the  town  (the  town 
is  a very  small  one — Monaghan)  ; therefore  the 
rent  was  to  be  fixed,  if  there  was  a tenancy. 
Another  question  arose  in  that  case  which  I need 
not  trouble  you  about.  Similarly,  in  Dundalk,  a 
solicitor  who  had  his  office  outside  the  town  had 
a piece  of  land  that  certainly  was  a town  park, 
in  the  natural  sense,  because  it  was  actually  ad- 
joining the  municipal  boundary  of  the  borough, 
and  it  was  admitted  to  bear  increased  accom- 
modation value.  The  whole  question  whether 
the  rent  was  to  be  fixed  or  not  depended  on 
whether  he  lived  in  the  suburbs ; no  matter  how 
the  development  of  the  town,  or  the  accom- 
modation of  the  inhabitants  might  be  affected 
by  making  these  things  town  parks,  if  the  tenant 
did  not  live  in  the  town  or  in  the  suburbs  the  rent 
should  be  fixed. 

3032.  You  excluded  the  solicitor  I take  it  ? — 
We  did ; because  we  held  that  his  residence  was 
in  the  suburbs.  He  used  to  walk  in  every 
morning  to  his  business,  and  it  was  not  a great 
distance.  I do  not  wish  to  go  now  into  the 
cases,  though  I have  them  here.  I am  only 
showing  the  particular  questions,  and  how  the 
Acts  relate  to  each  other.  The  first  point  on 
the  Act  of  1887,  Section  9,  is  on  the  words  : 
“Let  and  used  as  an  ordinary  agricultural 
farm  ” ; you  will  observe  “ as  an  ordinary  agri- 
cultural farm”  appears  to  be  contrasted  with 
“ land  occupied  as  a farm,”  not  saying  “ agricul- 
tural ”;  and  further  that  the  original  Act 
contrasts  agricultural  and  pastoral  holdings; 
therefore  this  amending  section  introduces  a 
special  condition  and  an  additional  word  that 
never  were  in  before,  namely,  “ ordinary  agri- 
cultural farm.”  I have  several  cases  which 
it  will  be  important  the  Committee  should 
see,  perhaps,  as  to  whether  particular  users 
have  or  have  not  been  agricultural  users;  and 
we  have  even  had  the  question  argued  whether  we 
were  to  put  the  emphasis  on  the  word  “ agri- 
cultural,” because  we  had  statutes  to  deal  with 
in  which  “ agricultural  ” is  contrasted  with 
“ pastoral,”  and  in  which  “ ordinary  farm  ” is 
contrasted  with  “ ordinary  agricultural  farm,” 
in  clauses  dealing  with  the  same  subject,  and 
each  purporting  to  amend  the  other.  I mention 
that  as  an  instance  of  the  violation  of  the 
Lincoln’s  Inn  rule,  the  conveyancing  rule. 

Mr.  T.  W.  Russell. 

3033.  It  may  be  interesting  for  the  Lord 
Justice  to  know  that  this  amending  clause  in  the 
Act  of  1887  was  not  the  work  of  the  House  of 
Commons,  but  the  work  of  Lord  Macnaghten  in 
the  House  of  Lords  ?— I cannot  attach  any  import- 
ance to  that ; we  have  to  interpret  it  as  it  is 
before  us.  Coming  down  from  such  a high 
authority,  if  I were  at  liberty  to  do  it,  which  I 
am  not,  I should  come  to  the  conclusion  that  he 
did  not  use  the  word  “ agricultural  ” without 
intending  to  put  in  an  additional  condition,  which 
was  what  we  held  it  did. 

3034.  You 
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Chairman. 

3034.  You  have  nothing  to  tell  us,  I think, 
about  the  Act  of  1891  ?— 1 do  not  think  1 need 
trouble  you  more  about  the  Act  of  1 887 ; the 
two  sections  I have  referred  to,  amending  the 
previous  definitions,  have  each  of  them  led  to 
different  questions,  and  account  to  a large  ex- 
tent for  the  increased  appeals  from  the  Land 
Commission  subsequent  to  1887.  Perhaps  I 
might  say  once  for  ail,  lest  I should  be  supposed 
to  imply  that  these  were  excessive  in  number, 
that  having  regard  to  the  enormous  number  of 
cases  that  the  Land  Commission  has  disposed 
of,  f think  the  number  of  appeals  has  been  small 
rather  than  large  ; in  some  years  there  have  been 
only  12  or  14,  and  the  largest  number  in  any  one 
year  lias  been  39  ; therefore  when  I say  “ in- 
creased appeals,”  I do  not  intend  to  convey  any- 
thing excessive. 

3035.  We  understand  that? — Allow  me  to 
say  this ; in  the  whole  course  of  these  Land 
Appeals  I do  not  remember  a single  case  of 
what  I should  call  a frivolous  appeal,  or  one  that 
was  not  fairly  arguable.  There  have  been  a 
good  many  in  which  we  did  not  hear  the  other 
side;  we  have  thought  they  were  plain  cases, 
but  if  the  parties  thought  they  were  not  plain 
cases,  they  had  the  right  to  appeal. 

3036.  There  have  not  been  a larger  propor- 
tion of  appeals  in  land  cases  than  on  other  ques- 
tions ? — Certainly  not ; nor  I would  say,  either, 
any  larger  proportion  of  differences  in  the  Court 
of  Appeal  with  the  Court  below,  nor  any  larger 
proportion  of  differences  of  opinion  among  our- 
selves. I have  been  in  a minority  myself  three 
or  four  times,  I should  think,  out  of  the  number ; 
and  I suppose  others  have  exercised  the  same 
privilege  ; but  the  differences  of  opinion  have 
not  been  larger  in  these  than  in  other  cases. 

3037.  I think  there  we  may  leave  this  very 
important  branch  of  the  inquiry,  namely  your 
views  and  explanation  of  the  Acts  ? — There  are 
two  or  three  more  points,  perhaps,  you  will  per- 
mit me  to  refer  to.  There  is  the  Act  of  1888, 
which  is  a very  important  one,  about  informal 
assignments,  and  it  repeats  that  it  and  the  Acts 
of  1887  and  1889  are  to  be  incorporated  together. 
The  Act  of  1891  perpetuates  the  Land  Commis- 
sion; it  incorporates  eightXand  Purchase  Acts. 
You  will  find  that  the  Rent  Redemption  Act  of 
1891  incorporates  the  Land  Acts  of  1881  and 
1887,  and  the  Land  Purchase  Acts,  and  Section 
3 enacts  that  they  are  all  to  be  read  and  construed 
together. 

3038.  That  is  all  you  have  to  tell  us  of  the 
number  of  Acts  which  have  to  be  read  one  in 
with  the  other  ; and  you  have  illustrated  some 
of  the  difficulties  that  arise  in  the  construction 
and  interpretation  of  these  Acts  ? — The  effect  of 
these  incorporations  is  always  to  increase  the 
difficulty  of  legal  interpretation.  In  the  first 
place,  you  have  to  refer  to  more  documents  than 
one  ; but  that  is  only  a very  small  part  of  it ; 
the  great  difficulty  is  the  qualifying  expression 
about  inconsistency,  variance,  and  alteration. 
When  you  have  to  read  two  documents  dealing 
with  the  same  subject  in  a complicated  way,  it 
is  very  difficult  to  know  when  they  are  incon- 
sistent and  when  they  are  not.  The  effect  is 
what  I have  mentioned  already.  Every  term, 
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wherever  you  come  across  it,  must  have  the 
same  artificial  meaning ; and  every  clause,  wher- 
ever you  find  it,  is  to  be  read  as  if  it  were  in  the 
Act  that  you  happen  at  the  time  to  be  reading, 
if  it  occurs  in  any  one  of  the  Acts  that  is  included 
in  this  great  number  ; I did  not  count  them,  but 
I think  there  are  about  14  altogether.  They 
constitute  the  Code. 

3039.  Now  we  will  turn  to  your  chart  or  list 
of  the  various  heads,  some  15  or  18  in  number, 
under  which  appeals  came  before  your  Court. 
We  have  had  evidence  as  to  some  of  these  points 
raised,  but  we  should  like  to  hear  with  your 
authority  your  view  of  some  of  them  ? — May  I 
ask  which  is  the  first  of  them  ? 

3040.  Perhaps  it  would  be  most  convenient 
if  you  reserved  to  the  last  the  greatest  of  all,  the 
case  of  Adams  v.  Dunseath? — Very  well,  sir. 

3041.  W e will,  please,  firstgo  through  your  own 
list  in  your  own  way  “ agricultural  or  pastoral,” 
that  is  the  first  of  your  subjects  of  appeal  ? — It 
is  the  first  in  order  in  the  statute.  ' 

3042.  It  is  the  first  of  the  exceptions  under  the 
58th  Section? — Section  58,  Sub-section  1,  enacts 
that  the  Act  “ shall  not  apply  ” (that  is  to  say 
there  is  no  jurisdiction)  “to  tenancies  ’’(you  have 
seen  what  “ tenancy  ” was,  as  I have  already 
mentioned)  “in  any  holding  which  is  not  agri- 
cultural or  pastoral  ” (it  must  be  either  agri- 
cultural or  pastoral)  “ in  its  character.”  The 
principle,  as  we  understand  it,  is  that  the  burden 
lies  on  the  tenant  in  the  case  of  this  exception ; 
it  being  negative,  he  is  obliged  to  show,  in  the 
first  instance,  as  the  foundation  of  the  Land 
Commission’s  jurisdiction,  that  his  holding  is  a 
holding  agricultural  or  pastoral  in  its  character. 

3043.  The  other  exceptions  apply  affirma- 
tively ? — They  are  affirmative,  and  in  other  words 
the  tenant  first  brings  himself  into  the  large  class 
of  agricultural  or  pastoral  holdings,  and  when  he 
has  done  so  the  landlord  must  take  him  out  again 
if  he  wants  to  show  that  he  has  demesne  land, 
town  parks,  or  anything  of  that  sort.  The  Court 
must  be  satisfied  in  the  first  instance  of  its  own 
jurisdiction  by  ascertaining  that  it  is  a holdino- 
“ agricultural  or  pastoral  in  its  character.” 

3044.  What  is  the  point  upon  residential 
holdings  ? — That  is  one  class  of  non-agricultural 
holdings;  these  residential  holding  cases  have 
come  nearer  to  the  line  at  opposite  sides  than 
any  other  class. 

3045.  Nearer  to  what  line  ? — The  “ line-ball  ” 
case,  if  I may  call  it  so,  has  been  more  nearly 
approached  in  the  residential  cases  than  in  any 
other. 

Mr.  T.  W.  Russell. 

3046.  There  are  very  few  of  them  ? — Thev 
are  very  important  though,  and  there  are  a good 
many  of  them  ; they  are  all  large  cases. 

Chairman. 

3047.  There  are  17  in  your  list  ?— Besides 
those  17,  there  are  a number  of  cases  from  the 
Common  Law  Divisions,  amongst  others,  Doyne 
v.  Campbell,  and  Carr  v.  Nunn  ; those  are  de- 
cisions on  ejectment  brought  by  the  landlord  to 
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as  being  not  agricultural  or  pastoral  in  its 
character.  The  point  is  this  : The  Act  seems  to 
assume  that  each  holding  has  a homogeneous 
character  of  some  kind,  and  if  a man  takes  a 
place,  not  for  the  purpose  of  agriculture  or 
pasture,  but  for  the  purpose  of  a residence  for  his 
own  enjoyment,  and  if  the  soil,  as  a productive 
agent,  is  not  the  thing  that  gives  a character  to 
what  he  is  taking,  but  if  it  is  a house  that  he 
wants  for  himself,  a handsome  place,  and  so  forth, 
then  it  is  not  agricultural  or  pastoral  in  its 
charactei-.  The  fii'St  case  of  Carr  v.  Nunn  was 
a small  holding  of  a few  acres,  but  with  a good 
house  upon  it ; the  next,  the  case  of  Doyne  v. 
Campbell,  refers  to  a place  that  I happen  to 
know  myself,  the  Hermitage,  Rathfarnham,  near 
Dublin.  There  were  some  25  acres  of  land, 
of  which  10  acres  were  under  a villa  x-esidence, 
offices,  gardens,  and  ornamental  grounds.  The 
house  is  a fine  one  that  used  to  be  let  at  180/.  ox- 
200/.  a year,  for  the  summer  time  alone ; the 
remaining  15.  acres  consisted  of  two  or  three 
pasture  fields  ; and  in  that  case  it  was  held  that 
the  character  of  the  holding  was  residential  and 
not  agricultural  or  pastoral.  That  is  one 
class  of  cases.  Then  there  is  a second  class 
where  the  holdixig  consists  of  two  paxts,  and 
where  one  part  is  not  agricultural  or  pastoral, 
and  the  other  is.  There  the  question  arises  in 
this  shape : Can  you  attribute  to  the  whole  thing 
any  one  character,  and  if  you  can,  is  that  the 
agricultux-al  or  pastoral  character  ? If  you  can 
do  that,  notwithstanding  that  part  of  it,  if  it 
were  by  itself,  would  not  be  agricultural  or 
pastoral,  the  character  of  the  whole  keeps  it 
within  the  Act;  but  if  there  is  any  substantial 
part  of  it  that  is  plainly  not  agricultural  and  not 
pastoral,  and  that  cannot  be  deprived  of  its 
character,  there  it  has  been  held  that  you 
cannot  attribute  to  the  whole  the  character 
that  the  Act  requires.  One  of  the  most  im- 
portant cases  upon  that  point  was  the  case  of  a 
mill,  a large  mill  with  special  provisions. 

Mr.  T.  W.  Russell. 

3048.  Are  you  now  referring  to  mill-holdings  ? 
— I was  giving  one  as  an  instance ; I have  them 
all  here. 

3049.  Mill-holdings  are  a very  important  class  ; 
are  you  now  going  to  deal  with  them  separately  ? 
—1  will  divide  them  in  any  way  you  like. 

Chairman. 

3050.  You  have  dealt  with  the  residential 
holdings  ?— I will  go  on  with  the  residential. 

3051.  Now  will  you  be  kind  enough  to  deal 
with  mill-holdings? — In  the  residential  holding 
cases  you  understand  that  it  is  admitted  there  is 
only  one  character  in  the  holding;  shall  I give 
you  a particular  case  ? 

3052.  Yes,  if  you  like  ? — The  first  case  1 take 
is  a case  of  1 1 ^ acres  and  a house  at  Malahide  ; 

1 will  give  you  only  the  leading  ones ; giving  a 
case  decided  each  way. 

Mr.  T.  M.  Healy. 

3053.  Will  you  give  the  name  of  the  case, 
please? — Shaw  v.  Cave;  a house  and  11£  acres 
at  Malahide ; the  rent  was  62/.  15s. ; and  the 


Mr.  T.  M.  Healy — continued, 
amount  of  the  rent  led  us  to  believe  that  the 
tenant  was  paying  the  x-ent  for  his  house  and  not 
for  his  land ; he  had  taken  a little  place  to  live 
in,  and  we  had  to  consider  also,  of  course,  the 
locality.  In  every  one  of  these  cases  every  cir- 
cumstance has  to  be  taken  into  account.  Now, 
here  is  a case,  on  the  other  hand, in  which  the  holding 
was  held  to  be  agricultural, — the  case  of  Flynn 
v.  Carew,  about  the  same  size ; 10  acx-es  and  3 
roods  ; the  rent  was  24/.  3s.  There  was  a house 
on  it,  and  there  was  a covenant  by  the  tenant  to 
repair  the  house  and  to  spend  a hundred  pounds 
on  it.  It  was  contended  that  that  showed  that 
the  house  was  the  main  thing,  but  having  regard 
to  the  fact  of  nearly  11  acres,  and  that  the  rent 
was  only  24/.  3s.,  we  concluded  that  the  character 
was  agricultural  or  pastoral,  and  that  it  was 
within  the  Act.  Now  the  next  case  was  the  case 
of  Lepper  v.  Pooler.  There  the  place,  had  been 
taken  by  Mr.  Lepper,  a gentleman  engaged  in  mer- 
cantile pursuits  in  Belfast ; he  had,  I think, 
some  20  acres  of  land  ; 1 have  not  a note  of  the 
figxu-es,  but  he  went  in  and  out  to  his  business 
every  day,  from  this  place  ; his  real  business 
was  that  of  a tea  mercliant.  We  held  that  that 
was  residential  and  that  it  was  not  agricultural 
or  pastox-al  in  its  character,  and  that  it  was  not 
within  the  Act.  Then  again,  on  the  other  hand, 
there  is  a ease  in  which  there  was  almost  a diffe- 
rence of  opinion,  and  on  which,  since,  my  Brother 
Lord  Justice  Barry  has  stated  that  he  thinks  he 
was  wrong  in  agreeing  with  Lord  Ashbourne  and 
me,  the  case  of  Waldron  v.  De  Yesci : a soli- 
citor took  a house  a quarter  of  a mile  (I 
think  it  was)  outside  the  town  of  Abbeyleix,  71 
acres  of  land,  rent  72/.;  the  valuation  on  the 
buildings  was  20/.,  and  on  the  land  48/.,  making 
a total  of  68/. ; it  was  a quarter  of  a mile  from 
Abbeyleix  ; the  solicitor  had  his  office  in  the 
house,  and  Lord  Ashbourne  and  I both  came  to 
the  conclusion  and  held  (and  Lord  Justice 
Barry  did  not  differ  with  us  then,  though  he  did 
afterwards  say  he  thought  he  was  vrong)  that  71 
acres  of  land  taken  at  the  rent  of  72/.  could  not 
be  deprived  of  its  agricultux-al  character  as  the 
substantial  matter  of  the  conti-act  between  land- 
lox-d  and  tenant,  by  the  fact  that  the  house  was 
used  by  the  solicitor  as  his  residence  and  office. 
I mention  these  two  cases  only  to  show  that  the 
question  in  each  case  is  a question  of  pure  fact, 
to  be  detex-mined  in  evex-y  ease  on  a consideration 
of  all  the  circumstances,  acreage,  rent,  the  calling 
of  the  tenant,  and  the  way  he  uses  the  place”; 
we  can  reject  nothing. 

3054.  There  is  no  legal  entanglement  of  any 
kind  on  a residential  holding,  is  there  ?— I do  not 
know  whether  you  can  say  there  is  no  leal 
entanglement. 

3055.  1 put  that  to  you  ? — I think  there  is ; 
I think  no  le.gal  entanglement  more  einbaiTassinc 
than  one  which  obliges  judges  to  introduce  into 
Acts  of  Parliament  what  is  not  to  be  found  in  them 
in  so  many  words.  This  word  “ residential  ” (a 
barbarous  word,  to  my  mind)  is  not  in  the  Act. 
This  class  of  cases  are  held  not  to  be  agricultux-al 
or  pastox-al,  and  it  would  occur  to  me  that  it  is  a 
legal  entanglement,  that  this  exception  to  the 
Act  rests  entirely  upon  a negative,,  or  rather 
upon  the  exclusion  of  a negative. 

3056.  In 
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Mr.  M‘  Caftan. 

3056.  In  the  case  of  Lepper  v.  Pooler,  I 
observe  the  area  is  21  acres,  and  the  holding  is 
described  in  the  ease  as  that  “ farm,  tenement,  or 
parcel  of  land,  &c.,”  without  any  mention  being 
made  of  the  house  ? — That,  was,  as  well  as  I 
remember,  a fact;  and  one  of  the  facts  most 
strongly  relied  upon  for  the  tenant,  of  course  ; 
but  i think  the  house  had  been  built  by  Mr. 
Lepper.  We  had  photographs  even,  in  this 
case,  of  the  house  : the  instrument  was  always 
taken  into  consideration  ; but  ihe  question  still 
remained,  what  was  the  character  of  what  was 
let,  and  although  it  was  called  a farm,  that  did 
not  conclude  the  matter.  You  constantly  find, 
for  example,  even  in  towns,  places  let  under 
the  name  of  portions  of  land.  I cannot  give 
the  history  of  it ; I have  only  my  own  note  ••  but 
the  whole  history  of  the  case,  the  position  of  the 
gentleman,  and  the  mode  of  user,  were  all  taken 
into  account,  and  without  saying  whether  we 
were  right  or  wrong,  these  are  the  findings,  in 
fact,  and  they  rest  upon  the  evidence  in  the 
particular  case. 

3057.  I suppose  there  would  be  no  doubt  that 
the  house  had  land  attached,  would  there  ? — The 
difficulty  would  remain  just  the  same.  We  have 
no  right  to  put  a man  in  or  out  by  reading  the 
lease  only. 

Mr.  T.  W.  Russell. 

3058.  You  must  take  all  the  circumstances  ? — 
We  must  take  all  the  circumstances  into  account ; 
and  I am  coming  to  a case  in  a moment,  in  which 
the  Court  was  divided  half  and  half,  to  show  you 
how  impossible  it  is  to  define  things  strictly. 
There  were  several  other  things  in  cases  which 
I need  not  trouble  to  read.  The  amount  of  land 
in  some  cases  was  large,  and  the  rent  was  to  be 
accounted  for  by  the  land  without  the  house. 
In  all  these  cases  the  holding  was  held  to  be 
agricultural  or  pastoral  in  character. 

Chairman. 

3059.  Do  not  burden  yourself  with  too  many 
cases;  we  have  a great  deal  of  ground  to  go 
over  ? — There  is  one  I ought  to  give  you,*  be- 
cause the  Court  was  divided.  It  is  the  case  of 
Hunt  v.  Ryan.  Then  I must  give  a case  Mr. 
Russell  referred  to,  because  it  raised  another 
point,  and  a very  important  one.  In  Hunt  v. 
Ryan  the  holding  was  2 J miles  from  Clonmel; 
the  rent  was  135/. ; the  valuation  was  68/.,  of 
which  11/.  was  on  buildings,  and  57/.  on  land. 
There  were  30  Irish  acres  and  a house,  and  in 
some  old  document  ( 1 did  not  exactly  note  what 
it  was)  it  had  been  called  the  “ demesne  lands 
of  Cottage,”  but  it  was  demised  as  30  acres 
with  the  house  or  cottage.  The  Sub-Commission 
who  saw  the  place  dismissed  it  as  “ residential  ” ; 
they  held  that  it  was  of  a residential  character 
to  look  at.  They  -were  reversed. 

3060.  They  were  reversed  by  the  Land  Com- 
mission?— By  the  Land  Commission.  I have 
told  you  already  the  decisions  of  the  Sub- 
Commissions  do  not  come  direct  to  us  at  all ; 
and  the  Land  Commission  fixed  the  rent.  The 
appeal  was  heard  by  the  Lord  Chancellor,  the 
Chief  Justice,  Lord  Justice  Barry,  and  myself; 
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and  among  other  things  that  I think  affected 
the  decision  to  some  extent,  the  tenant  produced 
a photograph  of  the  place  which  was  really  only 
a photograph  of  the  back  of  an  outhouse ; it 
was  produced  for  the  tenant,  and  it  certainly  did 
prejudice  some  members  of  the  Court  at  all 
events  against  him. 

Mr.  T.  M.  Healy. 

3061.  Whom  do  you  think  it  would  prejudice  ? 
—I  am  only  telling  you  what  happened.  We 
were  all  agreed  as  to  what  the  question  was. 
The  question  was  whether  the  most  appropriate 
use  of  the  place,  as  a whole  was  as  a residence, 
or  as  an  agricultural  holding,  and  of  the  opinion 
that  it  was  agricultural,  were  the  Lord  Chan- 
cellor and  myself ; of  the  opinion  that  it  was  a 
residence  were  the  Chief  Justice  and  Lord 
Justice  Barry,  and  the  Court  being  equally 
divided,  and  the  parties  not  applying  to  have  the 
thing  further  argued,  the  tenant,  I presume,  has 
got  his  statutory  tenancy 

Chairman. 

3062.  He  has  got  his  rent? — Yes. 

3063.  That  is  to  say,  the  Land  Commission 
decision  remains? — When  the  Court  of  Appeal 
is  equally  divided  the  decision  of  the  Court 
below  stands.  I mention  that  to  show  you  how 
very  close  to  the  line  cases  of  this  kind  come. 
The  Sub-Commission  was  of  one  opinion,  the 
Land  Commission  was  of  another  opinion,  and 
the.  Court  of  Appeal  was  divided  half  and  half  ; 
the  only  instance  in  which  we  were  ever  so 
divided  in  a Land  Case.  I might  mention  one 
other  case,  because  it  was  very  like  Waldron  v. 
De  Yesci,  but  it  fell  on  the  other  side  of  the 
line — the  case  of  Stott  v.  Cramsie — in  which  a 
solicitor  was  advised  medically  that  he  should 
live  in  the  country  ; he  took  a place  in  the 
country,  and  went  to  reside  ihere,  and  it  was  held 
to  be  residential  in  its  character.  How,  I come 
to  Moonan  v.  Conyngham,  the  last  case  on  this 
point,  which  is  very  important. 

Mr.  Sexton. 

3064.  You  say  the  Court  were  equally  divided ; 
was  that  the  only  case  of  the  202  in  which  that 
Court  was  equally  divided  ? — The  only  one.  I 
can  hardly  call  to  mind  any  case  in  which  we 
were  divided  even  three  and  two;  but  Hunt  v. 
Ryan  was  the  only  case  in  which  the  court  of 
four  was  divided  equally.  We  have  had  two 
and  one  frequently  ; and,  of  course,  the  majority 
govern.  Now,  in  this  last  case  Lord  Conyngham 
was  the  landlord,  Moonan  was  the  tenant.  The 
holding  was  88  acres,  3 roods,  30  perches;  the 
rent  107/.,  the  valuation  129/.;  30/.  on  building, 
99/.  on  land.  It  joined  Lord  ConynghanTs 
demesne  at  Slane,  but  it  was  admitted  by  coun- 
sel that  it  was  not  let  wholly  or  mainly  for  the 
purpose  of  pasture,  and  that  it  was  not  demesne 
land.  I say  that  because  there  were  a good 
many  elements  in  the  case  that  might  have  been 
considered  on  these  questions,  but  they  were  not 
raised  before  us  at  all.  It  was  leased  in  1849,  by  a 
lease  that  dated  back  to  1845,  as  “that  part  of  the 
lands  of  Slane  called  Castle  Park,  with  the 
dwelling  house  and  buildings  thex-eon.”  There 
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Mr.  Sexton—  continued. 

were  no  covenants  for  insurance,  and  there  was 
a covenant  not  to  build  any  other  house  on  the 
place  without  the  landlord’s  consent.  There 
was  a good  house  and  large  offices,  which  would 
now  cost  some  2,000/.  These  had  been  enlarged 
by  the  tenant  between  1845  and  the  time  he 
actually  got  his  lease. 

Chairman. 

3065.  One  thousand  eight  hundred  and  forty- 
nine  ? — One  thousand  eight  hundred  and  forty- 
nine.  The  lessee  was  the  agent  of  the  landlord, 
or,  if  not  . his  agent,  a relative  of  the  agent;  he 
had  put  up  these  buildings  apparently  (1  think 
there  can  be  no  doubt  about  it),  under  an  agree- 
ment. The  lease  dated  back  to  1845 ; it  was  for 
three  lives,  and  in  1891  only  one  of  those 
lives  was  in  being,  and  he  was  then  aged  62. 
The  lessee  put  the  place  up  for  sale,  and  the 
whole  difficulty  arose  from  the  way  he  described 
it.  Posters,  and  advertisements  in  the  news- 
papers, and  on  the  public  walls,  all  described  it  as 
a char-ming  residence,  with  a hundred  acres  of  the 
finest  land  in  Meath  attached;  but  he  added  a note: 
“ On  the  expiration  of  the  lease  the  tenant  will 
be  entitled  to  fix  a fair  rent.-’  Moonan  bought 
it  at  the  auction  for  1,660/.  Of  course,  if  it 
were  a residential  holding  not  within  the  Act, 
he  "ot  whatever  chance  there  was  of  the  surviving 
life ; but  the  advertisement  said  nothing  about  how 
old  the  life  was ; no  inquiry  appeared  to  be 
directed  by  anybody  to  that  circumstance,  and  I 
am  not  sure,  if  Moonan  had  not  had  another 
circumstance  in  the  case,  that  he  might  not  have 
found  it  hard  to  hold  his  tenancy  ; but  the  land- 
lord’s solicitor  attended  at  the  sale,  and  he  had 
a conversation  with  the  auctioneer  before  the 
place  was  put  up,  telling  the  auctioneer  that  it 
was  not  Lord  Conyngham’s  view  that  a fair  rent 
could  be  fixed  ; but  he  used  the  expression  that 
he  did  not  wish  to  “ spoil  the  sale  ’’ ; he  said 
nothing,  but  he  remained  in  the  place,  and  he 
proved  that  he  was  directed  to  watch  the  proceed- 
ings, and  also  that  he  was  prepared  to  buy  the 
place  himself  for  1,200/.  for  the  landlord.  Well, 
I confess,  speaking  for  myself,  and  I only  do 
speak  for  myself,  that  I did  not  see  my  way  to 
hold  that  86  acres  of  land  at  a rent  of  107/.  7s., 
indicated  anything  except  agricultural  or  pastoral 
character.  I have  always  tried  to  insist  that 
there  is  nothing  in  the  Act  to  keep  out  people 
who  live  in  good  houses  ; I have  often  expressed 
regret  that  the  houses  were  not  better;  but  I 
think  there  was  a great  deal  to  say  in  the  case 
to  the  effect  that  the  house  was  much  too  good 
for  the  86  acres.  £.  2,000  it  would  have  cost, 
but  the  upshot  of  the  case  was  that  the 
Land  Commission  (and,  1 think  the  Sub- 
Commission  too)  dismissed  the  case  as  “ resi- 
dential ” ; and  we  held  that  we  could  not  dismiss 
it ; we  laying  down  the  principle  that  the 
quantity  of  land,  and  the  rent,  and  all  the  rest 
going  together,  showed  that  it  was  agricultural 
in  its  character;  but  several  members  of  the 
Court  insisted  also,  largely,  on  the  conduct  of 
the  landlord  as  affecting  the  result.  That  is  the 
last  of  these  residential  holdings,  and  I think  I 
have  given  you  specimens  of  nearly  every  class 
of  them. 


Mr.  T.  M.  Healy. 

3066.  Would  you  give  us  Wall  v.  Eyre,  the 
Freshford  toll  case  ?— That  is  not  residential. 
I will  give  you  that  in  time. 

3067.  You  have  passed  away  from  the  ex-, 
eluded  holdings,  have  you  not  S’—  No,  there  is 
another  similar  class.  I want  to  make  quite  clear 
what  I am  at.  The  residential  holding  cases  are 
all  cases-  in  which  it  is  conceded  that  the  holding, 
as  a whole,  has  one  character.  The  question  is 
whether  that  character  is  agricultural  or  pastoral, 
or  is  residential ; but  none  of  these  are  cases 
complicated  with  the  distinct  question  of  two 
characters  of  which  one  was  agricultural  and  the 
other  was  not.  Wall  v.  Eyre  came  under  that 
class. 

Chairman. 

3068.  In  all  these  cases  they  were  homo- 
geneous, whatever  the  homogeneity  might  amount 
to  ? — They  were  homogeneous ; the  question  was 
what  was  the  genus. 

3069.  Now  as  to  mill  holdings,  we  have  had 
one  or  two  cases  of  that  kind? — All  these 
cases  come  under  a different  class.  They  are 
cases  where  in  the  one  holding  (and  I hope  I 
have  made  it  clear  that  you  must  get  one  holding 
as  the  bottom  of  the  whole  proceeding)  you 
have  two  different  parts. 

3070.  We  are  now  on  a point  where  the 
holding  may  have  a double  character  imparted  to 
it  by  a mill  being  put  upon  it  ? — Before  I come 
to  that  I wish  to  refer  to  two  more  “homo- 
geneous” cases.  The  first  is  Brooke  v.  West, 
it  is  a case  on  which  a good  deal  has  been  said, 
and  not  always  complimentary.  It  is  called  t.lie 
“ Strawberry  beds  ” case. 

Mr.  T.  W.  Russell. 

3071.  Is  that  the  case  of  the  Strawberry  beds 
on  the  Liffey  ? — Yes.  I do  not  say  that  it  has 
been  done  here,  but  it  has  been  sometimes  more 
or  less  represented  that  the  Court  of  Appeal 
decided  that  a bed  of  strawberries  was  an  agri- 
cultural holding;  and  certain  cabbage  garden 
cases  may  or  may  not  have  been  decided  by  the 
Land  Commission  upon  that  principle.  I do  not 
know  whether  they  were  or  not ; they  never 
came  to  us;  but  the  case  of  Brooke  v.  West 
is  an  interesting  one.  There  are  about  three 
miles  of  the  Liffey  which  have  one  side  of  it 
beautifully  held  up  to  the  sun  ; the  land  is  well 
tilled  and  the  early  vegetables  and  the  straw- 
berries come  to  Dublin  from  that  part  of  the 
world,  and  the  whole  place  is  called  the  “ Straw- 
berry beds,”  and  this  was  really  called  the 
“ Strawberry  beds  case,”  because  the  holding 
was  in  that  district;  and  I rather  think  the 
name  led  to  the  belief  that  the  holding  was  a bed 
of  strawberries.  The  holding  consisted  of 
acres  of  land.  The  man  grew  strawberries  as 
a crop  ; he  also  grew  oats  and  potatoes  and  early 
vegetables,  rind  he  tilled  his  little  bit  of  land, 
and  he  lived  on  it.  They  came  up  to  us  on  an 
appeal  by  the  landlord  contending  that  it  was 
not  an  agricultural  holding.  W e held  that  the 
cultivation  of  strawberries  might  be  worthy  of 
the  name  of  “ agriculture,”  and  particularly  in  a 
case  where  they  were  only  part  of  the  crop,  and 
where  the  holding  was  ~t\  acres;  and  we  certainly 
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Mr.  T.  W.  Russell — continued, 
did  say,  although  the  case  did  not  call  for  it,  that  a. 
man  might  have  an  agricultural  farm,  a straw- 
berry farm,  a hop  farm,  or  any  other  sort  of  farm, 
and  that  if  it  were  but  big  enough,  and  agricul- 
tural in  its  character,  he  was  entitled  to  fix  his 
rent,  and  that  was  the  decision  in  Brooke  v.  West. 
But  that  was  followed  by  some  decisions  (not  of 
our  court)  in  which  market  gardens  in  the  neigh- 
bourhood of  Limerick  were  held  to  be  agri- 
cultural or  pastoral.  I do  not  suggest  for  a 
moment  that  the  decisions  were  wrong ; I do 
not  wish  to  do  so  for  an  instant ; but  Brooke  v. 
West  was  decided  so  long  ago  as  1883,  and  the 
question  never  turned  up  again  with  us  until 
this  year,  when  we  had  a very  interesting  case, 
in  which,  I think,  another  class,  or  sub-class,  may 
have  been  involved.  It  was  a case  of  Perry  v. 
Farley,  on  the  30th  of  April  of  this  year.  The 
holding  was  one  acre  on  the  Circular-road  in 
Dublin,  within  the  municipal  boundary,  and  en- 
tirely occupied  as  a market  garden  by  the  tenant, 
who  had  also  other  quantities  of  land,  and 
whose  business  in  life  was  that  of  a market 
gardener.  He  lived  at  Crumlin,  which  is  a mile 
outside  Dublin.  There  was  a question  whether 
he  lived  in  the  suburbs,  and  there  was  also  a 
question  whether  this  holding  had  additional 
value  as  accommodation  land ; but  we  did  not 
decide  against  him  on  that  ground  at  all ; it 
appeared  that  the  history  of  the  holding  was 
that  he  had  originally  had  this  and  an  adjoining 
acre  under  different  landlords ; the  adjoining  one 
had  been  taken  up  from  him,  and  had  been 
turned  into  a dust  heap.  The  frontage  was  on 
the  Circular-road,  which  many  Members  of  the 
Committee  know  ; and  I may  mention  the  posi- 
tion of  it.  It  was  exactly  opposite  the  building 
that  the  Little  Sisters  of  the  Poor  have  put  up 
on  the  way  to  Kilmainham. 

Chairman. 

3072.  It  is  not  the  North  Circular-road,  is 
it? — It  is  the  South  Circular-road,  on  the  way 
to  the  Phoenix  Park.  Well,  that  Circular-road 
to  which  this  plot  fronted  was  paved  (there  was  a 
footpath  to  it.)  and  lighted,  and  taxed,  as  part  of 
the  city  of  Dublin.  It  was  inside  the  city;  at 
least,  inside  the  municipal  boundary.  The  land- 
lord (not  Farley,  but  his  predecessor  in  title) 
advertised  the  place  to  be  sold  as  building  ground. 
In  this  respect  it  was  something  the  converse  of 
Moonan  v.  Conyngham.  At  the  same  time  that 
he  offered  it  for  sale  as  building  ground  the  tenant 
served  an  originating  notice  to  fix  a fair  rent  on  the 
4th  April  1892.  The  auction  took  place  in  May 
1892,  and  Farley,  the  landlord  who  came  before 
us,  bought  the  place  for  260/.  for  the  purpose 
of  building  a villa  upon  it.  Of  course  he  had  to 
meet  the  fact  that  there  was  a man  in  possession 
who  claimed  to  be  an  agricultural  tenant  and 
Perry’s  (the  tenant’s)  notice  come  on.  The 
plot  was  certainly  agricultural,  but  the  question 
was : Was  it  agricultural  in  character  ? and 
having  regard  to  its  position,  and  to  all  the 
facts,  we  came  to  the  conclusion  that  the  real 
character  of  that  plot  of  ground  was  that  of  an 
urban  holding;  and  we  excluded  the  tenant  from 
the  Act.  YVe  all  agreed  about  it.  The  Land 
Commission  had  fixed  a fair  rent.  It  was  heard 

0.122. 


Chairman — continued. 

by  the  Chief  Baron,  Lord  J ustice  Barry,  and 
myself.  You  will  observe  that  town  parks 
adjoining,  or  near  to,  any  city  or  town  are  men- 
tioned in  the  definition.  We  rather  took  that 
as  an  implication  that  anything  that  was  in  a 
city  or  town  xvas  out  of  the  Act. 

3073.  A fortiori 'l — “Adjoining  or  near  to” 
does  not  say  “ in.” 

Mr.  Leese. 

3074.  It  would  not  be  “near”? — No;  that 
was  the  decision,  right  or  Avrong  ; I do  not  argue 
these  cases  : I am  telling  you  Avhat  the  facts 
Avere.  That  Avas  held  to  be  an  urban  holding, 
and  Ave  held  that  the  landlord  Avho  had  pur- 
chased it  when  it  had  been  advertised  as  building 
ground  would  be  entitled  to  determine  the 
tenant’s  interest  and  take  it  up,  as  the  dust  heap 
had  been  taken  up  some  years  before. 

Mr.  T.  M.  Healy. 

3075.  Under  Avhat  section  of  the  Act  Avas  that 
excluded  ? — W e held  that  it  Avas  not  agricultural 
or  pastoral  in  its  character ; that  the  character 
Avas  not  finally  fixed  upon  it  by  the  fact  that 
cabbages  Avere  grown  upon  it ; particularly  (we 
have  to  be  men  of  the  world),  having  regard  to 
the  fact  that  all  of  us  had  seen  vegetables  groAvn 
in  places  in  Dublin  Avhich  are  iaoav  occupied  by 
houses  (and  I mentioned  this  in  my  judgment). 
I remember  them,  for  instance, in  Upper  Gardiner- 
street,  and  even  about  Fitz  william-place,  and 
places  of  that  sort.  I mention  that  as  another 
instance  of  the  difficulty  of  dealing  Avith  a nega- 
tive exception.  Now  Ave  come  to  the  cases  Avhere 
there  Avas  a real  distinction  betAveen  one  part  of 
the  holding  and  another.  The  first  of  those  in  my 
order  of  time  was  the  case  of  Mooney  v.  Wilcox, 
Avhere  there  Avas  a provision  that  the  landlord 
might  take  up  any  four  acres  of  the  holding  for  the 
purpose  of  building  ; but  it  was  agricultural  land 
near  PalmerstoAvn,  and  there  Avas  a good  deal  of  it. 
The  Land  Commission  had  held  that  this  provi- 
sion prevented  the  rent  from  being  fixed;  butAve 
held  the  contrary.  It  had  not  been  exercised. 
If  the  landlord  had  taken  up  the  four  acres  there 
would  have  been  no  difficulty  ; he  had  not  done 
it,  and  there  Avas  no  prospect  of  his  doing  it  at 
the  time,  and  the  condition  Avhich  enabled  him  to 
do  it  would  come  into  operation  possibly  after 
the  fair  rent  was  fixed.  We.  held  that  that  Avas 
a case  in  Avhich  the  tenant  had  a holding  agricul- 
tural or  pastoral  in  character.  There  are  a number 
of  other  cases  ; I am  not  giving  you  any  except 
those  that  I think  typical.  There  is  the  case  of 
Wherry  v.  Annesley,  a holding  at  NeAvcastle. 

Mr.  T.  W.  Russell. 

3076.  County  DoAvn  ?— County  DoAvn.  That 
was  a case  in  Avhich  the  Land  Commission  re- 
A ersed  the  Sub-Commission,  and  Ave  restored  the 
Sub-Commission.  The  Sub-Commission  put  the 
tenant  in,  the  Land  Commission  put  him  out,  and 
Ave  put  him  hack  again.  There  were  4 acres  and 
14  perches  of  land,  and  a detached  plot  in  New- 
castle, with  a covenant  to  build  one  house  upon 
it,  and  one  house  only.  The  lease  Avas  made 
a long  time  ago ; the  date  Avas  1809  ; and  Ave 
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Mr.  T.  IV.  Russell — continued, 
came  to  the  conclusion  that  it  really  was  at  that 
time  a case  in  which  it  was  intended  that  the 
man  who  had  the  bit  of  land  should  farm  it 
and  live  on  the  other  little  plot  and  have  it  as  a 
site  for  his  house.  We  held  that  it  was  agri- 
cultural ; that  the  piece  separated  from  the  house 
was  only  an  adjunct  to  the  main  holding,  and 
that  it  was  agricultural  in  its  character,  and  we 
reversed  the  decision  and  remitted  it  to  the  Land 
Commission  to  fix  the  rent.  There  was  another 
case,  hut  all  the  decisions  agreed  upon  it,  just 
outside  Bushmills. 

Chairman. 

3077.  Antrim  ?— Yes,  Taggart  v.  M'Naghten. 
The  tenant  was  a shopkeeper  in  the  town  who 
sold  gunpowder,  and  on  this  little  holding  outside 
the  town  he  put  up  a magazine  to  store  his 
gunpowder  under  the  Explosives  Act,  and  the 
landlord  contended  that  it  was  not  agricultural 
in  character.  But  we  overruled  that ; the 
magazine  was  a small  one,  and  the  field  was 
a big  one  ; and  the  Land  Commission  had  done 
t he  same.  Those  are  all  cases  where  the  character 
was  held  “agricultural.”  Now  the  first  im- 
portant non-agricultural  case  was  the  case  of 
Johnston  v.  Bradley,  where  the  holding  consisted 
of  a piece  of  land,  certainly  sufficient  in  itself 
to  constitute  an  agricultural  holding,  but  it  also 
included  six  houses  in  Strabane,  and  tve  held 
that  the  six  houses  in  Strabane  not  being  agri- 
cultural or  pastoral,  there  being  no  power  to 
divide  or  apportion,  there  was  an  appreciable, 
substantial,  separable  part  of  the  holding  not 
within  the  Act.  We  had  to  find  one  homogeneous 
character  ; and  we  could  not  find  one  all  within 
the  Act,  and  we  were  obliged  to  leave  all  out. 
The  next  case  is  a mill  case,  Boyle  v.  Foster.  In 
this  case  of  Boyle  v.  Foster,  there  was  a piece 
of  land  and  a mill,  and  there  were  a number  of 
provisions  in  the  lease  about  mill  races  and  mill 
powers.  It  was  held  under  lease  ; the  rent  was 
260/.  The  Sub-Commission  fixed  the  rent 
(which  was  affirmed  by  the  Land  Commission) 
at  156/.  There  was  a covenant  in  the  lease  to 
insure  the  mill,  and  there  was  a provision  in  the 
lease  that  if  the  mill  was  burnt  the  rent  payable 
under  the  lease  was  to  be  reducible  by  80/.  a 
year  until  the  mill  was  restored  again.  The 
lease  therefore  showed  that  80/.  out  of  the  260/. 
was  mill  rent,  and  that  180/.  was  referable  to  the 
land. 

Mr.  T.  M.  Healy. 

3078.  Have  you  the  acreage  ? — 1 have  uot 
taken  it  down.  I could  find  it  for  you,  but  it 
is  not  in  my  note. 

3079.  It  is  not  in  Cherry  either,  is  it? — My 
recollection  is  that  the  place  was  a biggish  place, 
70  acres  or  80  acres,  or  something  like  that. 
Now  note  what  the  application  of  the  Act  came 
to.  The  Sub-Commission  in  the  pink  paper  put 
40/.  on  the  mill  (of  course  mill  holdings  in  Ire- 
land have  become  in  many  cases  less  valuable) 
and  116/.  on  the  land:  and  that  was  the 
way  they  made  up  the  156/.  It  was  plain 
under  one  of  the  other  sections  that  the  condi- 
tions of  the  lease,  which  were  just  as  applicable 
to  a tenancy  from  year  to  year  as  they  were  to 


Mr.  T.  M.  Healy — continued, 
a leasehold,  would  still  apply  ; and  if  the  mill 
was  burnt  the  80/.  reduction  would  come  in,  and 
half  of  that  would  fall  on  the  land  rent,  and  the  land 
rent  would  thus  be  reduced  to  76/.,  until  the  mill 
was  built  again.  We  held  that  it  was  impossible 
to  apply  the  provisions  of  the  Land  Act  to  a case 
where  a large,  substantial,  part  of  the  subject- 
matter  of  the  tenancy  and  holding  was  of  that 
character,  non-agricultural,  involving  special  con- 
sequences, and  inconsistent  with  the  fairness  of 
the  rent  as  the  result  of  dealing  with  it.  That 
was  the  largest  of  the  mill  cases,  but  there  have 
been  some  others. 

Mr.  T.  W.  Russell. 

3080.  Let  me  ask  you  a question  about  that. 
We  all  know  that  the  milling  industry  in  Ireland 
has  suffered  very  much  during  the  last  dozen 
years.  I,  personally,  have  no  difficulty  in  a case 
where  a mill  is  actually  in  work  ; I can  see  the 
full  force  of  excluding  that : the  point  I wish  to 
know  is  this  : Take  a holding  where  the  mill  has 
absolutely  ceased  working,  where  there  is  no 
probability  of  its  ever  beginning  work  again, 
where  it  is  going  to  ruin  ; is  it  the  case  (I  only 
ask  for  my  own  information)  that  a holding  with 
such  a condition  forced  upon  it  is  excluded  from 
the  Act  of  1S81  ? — I cannot  answer  as  to  whether 
it  is  excluded  or  not.  I can  only  tell  you  that  it 
has  not  been  excluded  in  the  Court  of  Appeal. 

Mr.  T.  M.  I-Iealy. 

3081.  Judge  O’Hagan  excluded  it,  did  he  not  ? 
— X would  venture  to  say  that  in  all  these  cases 
no  one  could  give  you  an  answer  as  to  whether  a 
particular  holding  was  excluded.  No  one  could 
say  it  was  or  was  not  without  having  all  the 
facts  before  him  ; but  I would  like  to  give 
you  another  case  which  will  be  an  answer,  1 
think,  to  some  extent  to  you,  Mr.  Russell.  The 
case  is  Murdock  v.  Parkes,  another  milling  case. 

Mr.  T.  W.  Russell. 

3082.  These  are  very  common  in  Ulster,  are 
they  not?— They  are;  but  1 will  say  a word 
about  them  in  a moment,  because  I have  not  over- 
looked your  point.  Murdock  v.  Parkes  was 
decided  this  year,  and  it  was  under  the  Redemp- 
tion of  Rent  Act.  It  was  19  acres  3 roods  22 
perches,  held  under  a lease  for  999  years.  There 
were  covenants  lo  maintain  the  machinery  in  the 
mill.  The  mill  had  stopped  working.  It  was  a 
corn  mill,  but  all  the  machinery  was  in  it,  and 
the  tenant  was  bound  by  covenant  to  keep  it  there, 
and  he  was  keeping  it,  I think,  four  pairs  of 
stones  or  something  like  that.  We  held  in  that 
ca?e  that,  having  regard  to  the  terms  of  the  lease, 
and  to  the  apparent  value  of  the  water  power,  and 
to  the  fact  that  there  was  this  machinery  that  the 
tenant  was  obliged  to  keep  in  the  place,  the  entire 
holding  was  not  agricultural  in  character.  But 
now  what  I want  to  say  is  this  : I do  not-  like 
lo  quote  my  own  judgments,  but  in  Boyle  v. 
Foster  I expressly  stated  that  a corn  mill  can 
exist  on  an  agricultural  holding  consistently 
with  the  agricultural  character  attaching  to  the 
entire  holding,  not  only  mill,  but  land  ; and  that 
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Mr.  T.  W.  Russell — continued, 
might  be  the  case  even  though  the  mill  was 
larger  than  would  be  required  for  the  par- 
ticular holding  itself. 

Mr.  T.  M.  Nealy. 

3083.  That  judgment  is  not  reported,  is  it  ? — 
I assure  you  it  is.  Furthermore,  in  the  case  of 
scutch  mills,  these  mills  might  be  necessarily  or 
properly  used  for  the  tenants  on  the  holdings, 
and  the  fact  that  a man  had  a scutch  mill  that 
was  more  than  he  wanted  for  himself  would  no 
more  deprive  his  holding  of  an  agricultural 
character  as  a whole  than  a man  who  had  a 
steam-threshing  machine,  or  any  other  imple- 
ment of  the  kind,  could  be  held  not  to  be  a 
farmer  but  a hirer  of  machinery. 

3084.  The  scutch  mill  is  dealt  with  in  the  Act, 
is  it  not  ? — There  is  a special  section  in  one  of 
the  Acts  which  says  that  scutch  mills  are  not  to 
be  deemed  unsuitable,  and  I used  the  scutch 
mill  for  the  purpose  of  illustrating  the  fact  that 
a mill  might  constitute  an  indivisible  part  of 
the  entire  holding,  and  yet  not  deprive  the 
holding  of  the  character  of  “ agricultural.” 

Mr.  T.  W.  Russell. 

3085.  Are  you  aware  that  under  the  sub- 
letting clause  you  cannot  have  a scutch  mill 
without  having  workers  in  the  scutch  mill,  and  if 
the  farmer  gives  a sub-letting  to  his  labourers 
for  the  purposes  of  this  scutch  mill,  which  is 
absolutely  necessary  for  his  holding,  he  is  ex- 
cluded ? — 1 do  not  say  I am  aware  of  that. 

3086.  I am  ? — And  I think  you  will  find,  when 
I come  to  the  only  case  I know  of  as  to  labourers’ 
allotments,  that  the  decision  was  the  very  con- 
trary, and  reversed  the  decision  of  the  Land 
Commission. 

Chairman. 

3087.  Then  we  will  wait  for  that  at  present  ? 
— But  that  is  not  in  the  case  of  a scutch  mill. 
There  is  a case  that  has  been  referred  to  already. 
This  was  an  amusing  case  rather,  the  case  of 
Crookshank  v.  Law.  I see  somebody  said  that 
we  put  a tenant  out  of  the  Act  because  he  took 
a field  of  three  acres.  Air.  Crookshank  is  one  of 
the  best  known  and  most  eminent  solicitors  in  the 
North  of  Ireland.  He  had  a residence  at  Port- 
rush,  and  there  was  a field  of  three  acres  adjoin- 
ing his  house. 

Mr.  T.  W.  Russell. 

3088.  That  is  a case  which  was  referred  to 
here  the  other  day  ? — Yes,  that  is  why  I mention 
it.  There  was  a field  of  three  acres  adjoining  his 
house,  which,  according  to  my  recollection,  was 
actually  tlU  property  of  an  agricultural  farmer. 
When  I say  “ property,”  whether  he  held  under 
a lease  or  otherwise  I do  not  know,  but,  at  all 
events,  the  landlord  did  not  appear,  from  the 
evidence  before  us,  to  be  any  large  proprietor. 
Mr.  Crookshank  took  the  place  (only  three 
acres)  at  10Z.  a year  rent,  and  it  appeared  in 
the  evidence  that  his  motive  in  taking  it  was 
because  it  is  near  the  Golf  Ground  and  other 
things,  and  people  coming  through  this  field 
used  to  distract  the  attention  of  some  of  the 
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Mr.  T.  IV.  Russell — continued, 
members  of  his  domestic  establishment ; and  to 
protect  his  residence  he  took  this  place  at  10Z.  a 
year,  this  field.  Of  course  he  cidtivated  ox- 
grazed  it  when  he  got  it,  and  then  he  tried  to  fix 
a fair  rent  upon  the  man  who  had  let  it  to  him  at 
10Z.  a year.  I may  say  that  a great  many  of  our 
tenants  have  been  solicitors,  doctors,  and  mer- 
chants, and  as  a rule,  Avith  tlie  exception  of  the 
fortunate  gentleman  I have  already  mentioned 
in  the  De  Vesci  case,  they  have  fared  badly 
Avith  us..  The  Recorder  of  Deny  dismissed 
the  application  on  the  ground  that  this  was  not 
an  agricultural  holding ; the  Land  Commission 
revei-sed  it,  and  said  it  was ; and  we  reA'ersed 
the  Land  Commission. 

Chairman. 

3089.  How  did  it  come  before  the  Recorder  of 
Derry  r — Because  he  has  an  alternative  jurisdic- 
tion to  that  of  the  Sub-Commission.  The  origi- 
nating notice  could  be  served  in  either  jurisdic- 
tion ; it  rests  with  the  landlord  whether  it  should 
be  changed  or  not. 

Mr.  T.  W.  Russell. 

3090.  The  point  that  is  confusing  the  Chair- 
man is  that  Portrush  is  in  County  Antrim;  -I 
suppose  the  tAvo  counties  adjoin? — This  field  was 
close  to  Portrush.  I think  it  is  in  Deny ; but 
we  need  not  trouble  about  that,  there  is  no  doubt 
it  came  before  the  Recorder  of  Derry  in  the  same 
capacity  as  that  in  AArhich  a Sub-Commission 
Avould  have  dealt  With  it. 

3091.  As  a county  court  judge? — Yes.  He 
dismissed  it  ; the  Land  Commission  x-evei-sed  his 
decision ; Ave  revex-sed  the  Land  Commission  and 
restored  the  decision  of  the  Court  below,  and 
held  that  Mr.  Crookshank  could  not  fix  a fair 
rent,  because  it  was  not  an  agricultural  holding. 
I may  mention,  once  for  all,  that  we  cannot  find 
any  affirmative  exclusion  of  - such'  cases  in  the 
Act ; if  instead  of  using  the  words  “ not  agri- 
cultural or  pastoral  ” we  could  only  find  the 
Avoids  “bond  fide  farmer  ” to  describe  the  tenant 
Avho  is  to  be  admitted,  it  would  reliex’e  ns  of  a 
great  many  of  these  questions. 

Mr.  Sexton. 

3092.  That  is,  if  there  Avere  Avoids  referring  to 
the  tenant  and  not  to  the  holding? — Yes,  or 
Avoids  shoAving  that  taking  the  productive 
character  of  the  soil  as  a means  of  making  a man’s 
living  by  farming  it,  was  Avhat  Avould  put  him 
in  to  the  Act.  In  every  one  of  these  cases 
that  I am  giving  you,  considerations  of  that  sort 
have  had  to  be  taken  into  account.  I decline 
altogether  to  discuss  Avhether  the  decisions  are 
right  or  wrong,  I give  you  the  reasons  and 
grounds  of  the  decisions,  and  the  matters  that 
have  been  taken  into  consideration,  and  the 
principles  on  Avhicli  we  have  gone. 

Chairman. 

3093.  Will  you  now  give  the  Tolls  case  to 
Avhich  Mr.  Healy  referred  ? — Yes.  But  there  is 
another  important  case  of  Smyth  v.  Douglas.  In 
that  case  there  vvei-e  12  acres  of  ground,  but  de- 
tached from  the  12  acres  there  Avas  the  Petty 
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Chairman — continued. 

Sessions  Court  House  and  the  rent  office  of  the 
landlord  in  the  town  of  Dervock  near  Portrush. 
These  houses  were  let.  We  held  that  they  were 
not  agricultural,  and,  there  not  being  any  homo- 
geneous holding,  that  we  could  not  bring  them 
within  the  Act,  although  the  12  acres,  if  held 
alone,  would  have  been  within  the  Act,  or  if 
there  had  been  power  to  divide  the  agricultural 
part  from  the  other,  and  for  the  tenant  to  give 
back  the  non-agricultural  part  to  the  landlord, 
that  might  have  got  rid  of  the  difficulty  ; but  it 
is  not  within  the  Act  and  we  cannot  put  it  there. 
Now  I come  to  Wall  v.  Eyre.  Wall  v.  Eyre  is 
the  Tolls  case. 

Mr.  T.  M.  Hcaly. 

3094.  I think  you  said  that  “ a large  substan- 
tial part  ” of  the  holding  was  not  agricultural  ? — 
1 am  not  aware  that  I used  the  words  “ a large 
substantial  part  of  the  holding.”  Do  you  mean 
that  I used  them  here  ? 

3095.  Yes? — Perhaps  so,  with  regard  to  Boyle 
v.  Foster.  The  case  of  Wall  v.  Eyre  is  a case 
in  which  there  were  42  acres  0 roods  and  33 
perches,  let  together  with  all  the  tolls  of  the 
fairs  and  markets  of  the  town  of  Freshford. 
The  rent  was  44Z.  6s.  a year  ; the  valuation  was 
35Z.  on  the  land  and  buildings,  and  4/.  a year 
on  the  tolls  ; there  was  a separate  distinct 
valuation  on  the  tolls.  Of  course  everyone 
knows  that  the  meaning  of  letting  tolls  is 
that  they  are  to  be  collected  by  the  tenant. 
There  was  evidence  that  for  a considerable  num- 
ber of  years  after  the  date  of  the  lease  (which  I 
have  not  got)  the  tenant  did  collect  the  tolls,  and 
got,  I do  not  say  a large  substantial  sum,  but 
got  an  appreciable  sum  of  money  out  of  them 
every  year. 

3096.  Ten  shillings  a year,  was  it  not?— No  ; 
the  evidence  was  that  approaching  the  time  when 
he  served  his  originating  notice,  the  tolls  fell  off  ; 
they  were  not  collected,  but  whether  they  were 
not  collected  because  he  did  not  choose  to  collect 
them,  or  whether  they  were  not  collected  because 
they  were  not  collectable,  we  could  not  tell ; 
what  we  had  before  us  was  that  they  were  let, 
that  they  were  in  the  lease,  that  they  were  a 
distinct  subject-matter  ; that  they  were  not 
agricultural ; that  they  were  separately  valued  ; 
and  whether  it  is  big  or  whether  it  is  little,  the 
case  does  raise  the  point  that  if  there  is  one 
separable,  substantial,  portion  of  the  subject- 
matter  that  is  not  agricultural  or  pastoral  in 
character,  and  that  cannot  have  that  character 
attributed  to  it,  we  cannot  fix  the  fair  rent,  just 
as  we  cannot  fix  the  fair  rent  if  there  is  a sub- 
stantial sub-letting  without  consent.  That  is  the 
principle  of  the  case,  right  or  wrong,  and  I do  not 
know  yet,  I fail  to  see,  how  you  ever  can  give  an 
agricultural  character  to  a thing  that  is  partly 
agricultural  and  partly  not. 

3097.  De  minimis  non  curat  lex  ? — That  is 
another  matter.  De  minimis  non  curat  lex  may 
apply  very  well  if  you  have  no  question  of  juris- 
diction involved,  but  you  cannot  say  that  anything 
is  a minimum  in  the  eye  of  the  law  if  it  is  appre- 
ciable. You  will  come  to  that  afterwards  on  the 
sub-letting  point,  because  we  had  the  difficulty 
before  the  Act  of  1887,  and  we  had  gone  so  far 


Mr.  T.  M.  Hcaly—  continued, 
as  this  (the  Master  of  the  Rolls  mentioned  it) 
that  we  would  be  very  slow  indeed  to  exclude 
a holding  if  there  was  some  portion  of  it  ex- 
cluded, if  the  portion  was  so  small  that  we  need 
take  no  notice  of  it.  In  that  sense,  perhaps, 
de  minimis  non  curat  lex  would  apply,  but  if  there 
is  an  appreciable  piece  of  property,  I do  not  see 
how  you  can  make  jurisdiction  attach  to  it  by 
ignoring  it,  when  the  law  does  not  do  it ; but,  in 
reference  to  the  Tolls’  case,  I wish  to  repeat  now 
(let  not  the  fact  be  forgotten)  that  they  were 
separately  valued ; they  were,  all  through  the 
lease,  made  a material  part  of  the  subject  of 
demise,  subject  to  particular  covenants;  and 
furthermore,  the  tenant  collected  them,  and  they 
began  to  fall  off  shortly  before  the  time  when  he 
came  in  with  his  originating  notice,  claiming  that 
they  should  be  left  out  of  consideration  alto- 
gether. Whether  he  had  done  that  wilfully,  or 
whether  he  had  not,  1 do  not  for  a moment  suggest, 
because  I do  not  think  it  would  have  made  the 
least  difference,  even  if  he  had  been  able  to  prove 
that  these  tolls  could  not  have  been  collected ; 
we  could  not  wipe  them  out  of  the  lease,  nor  out 
of  the  valuation. 

Chairman. 

3098.  Now  you  will  tell  us  about  demesne 
cases,  will  not  you  ? — I am  afraid  I must  ask  you 
to  go  back  to  the  definition,  to  the  Act  of  1881, 
Section  58,  Sub-section  2. 

3099.  “ Any  demesne  land  ” ? — Those  are 
not  all  the  words  that  describe  what  the  Act 
does  not  apply  to.  Pardon  me  for  pointing 
this  out,  because  it  is  material.  You  will  observe 
that  what  the  Act  does  not  apply  to  is  “ tenancies 
in  any  demesne  land.”  That  point  I do  not  put 
as  a technical  one,  but  I want  to  show  that 
tenancies  in  any  demesne  land  are  the  subject- 
matter  which  is  excepted  from  the  Act,  to  which 
the  Act  does  not  apply.  The  importance  of  that 
is  this  : that  it  assumes,  to  begin  with,  that  you 
have  got  demesne  land- subject  to  a tenancy,  and, 
to  bring  the  holding  within  the  Act  at  all,  ii 
must  be  agricultural  or  pastoral  in  character, 
and,  furthermore,  it  must  be  in  the  possession  of 
a present  tenant ; that  is,  a present  tenant  holding 
in  the  way  I have  described,  as  an  occupier.  Now, 
difficulty  No.  1 : “ demesne  land  ” is  a perfectly 
understood  legal  term  to  all  lawyers.  It  has  two 
meanings,  and  neither  of  them  will  fit  in  here 
at  all. 

3100.  What  are  the  two  meanings? — “ Demesne 
land”  in  the  old  feudal  sense  I will  take  first. 
You  will  pardon  me  for  lecturing  you  in  juris- 
prudence, which  I am  afraid  I am  doing. 
Demesne  land,  in  the  feudal  sense,  includes  all 
lands  of  the  lord  of  the  soil  that  are  not  held  by 
freeholders  under  him,  and  it  willinclnde  all  lands 
in  the  hands  of  tenants  from  year  to  year,  as  well 
as  land  actually  occupied  by  the  lord  himself. 
Now,  that  is  the  feudal  sense.  Of  course  nobody 
could  put  that  in  here,  because,  if  so,  this  Act 
would  not  apply  to  any  land  in  the  hands  of  a 
tenant  from  year  to  year. 

3101.  What  is  the  other  meaning? — The  other, 
the  popular  dictionary  meaning,  and  a legal 
meaning  too,  is  land  actually  occupied  by  the  lord 
of  the  soil  in  connection  with  his  own  residence, 

and 
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Chairman — continued. 

and  reserved  by  him  for  his  own  use.  Thai  will 
not  do  either,  because  the  holdings  that  are 
to  be  excluded  are  tenancies  in  demesne  land  ; 
therefore  neither  of  these  meanings  can  be 
brought  in  at  all ; one  of  them  would  put  all 
tenant  farmers  from  year  to  year  out  of  the  Act; 
the  other  would  leave  nothing  at  all  for  the 
exception  to  apply  to.  That  is  the  first  little  legal 
difficulty  with  which  this  question  has  to  be  com- 
menced. 

3102.  That  is  part  of  the  “ foreign  language  ” 
you  have  told  us  of? — Yes  ; here  it  is  pure  foreign 
language  to  the  lawyer,  because  the  word  has  a 
recognised  legal  meaning,  which  will  not  fit  in  at 
all.  Well,  there  are  a number  of  these  cases. 
Griffin  v.  Taylor  is  the  first  of  them.  We  tried 
(and  I tried  longer  than  anyone  else,  and  got 
into  a minority  of  one  in  the  end,  before  I gave 
it  up)  to  hold  on  to  the  idea  that  “ demesne  land” 
was  land  that  the  landlord  intended  to  reserve 
a potentiality  of  geftinu  back  at  some  time  for 
use  for  himself.  Of  course  if  the  mansion  house 
had  gone  with  the  demesne  land  to  a tenant, 
you  could  not  possibly  put  a different  construction 
on  the  Act  where  the  two  were  together.  It 
cannot  apply  only  to  land  separated  from  the 
house.  The  first  case  we  had,  of  importance, 
is  Griffin  v.  Taylor.  In  that  case  there  was.  a 
handsome  demesne  of  some  680  acres.  There 
was  a lot  of  land,  about  20  acres,  taken  by  an 
agricultural  tenant,  but  every  scrap  of  it  was 
surrounded  by  plantations  and  land  actually  in 
the  landlord’s  own  occupation,  and  forming  part 
of  what  was  undoubtedly  demesne  land  in  every 
sense,  being  in  his  own  occupation  for  his  own 
use.  It  was  contended  that  the  holding  was  not 
demesne  land,  because  it  was  agricultural  or 
pastoral.  The  Sub-Commission  had  held  it  to  be 
demesne.  The  Land  Commission  held  it  was  not. 

I ventured  to  illustrate  it  by  saying  that  the  hold- 
ing was  an  Archipelago ; that  there  were  a number 
of  islands  of  agricultural  land  surrounded,  or 
separated,  by  a sea  of  demesne  land.  Lord 
Chancellor  Sullivan  was  the  Lord  Chancellor  ; 
we  held  that  the  holding  w’as  demesne  land  within 
the  Act. . 

3103.  All  these  islands,  do  you  mean  ? — Yes, 
all  that  the  tenant  -was  in  possession  of.  All  the 
plantations  were  excluded  from  the  tenant’s 
holding  altogether,  he  had  not  any  of  them  ; but 
he  had  fields  that  were  surrounded  by  plantations, 
intersected  by  plantations,  and  there  was  a thing 
which  we  always  look  for,  a demesne  wall.  There 
was  also  a very  material  provision,  that  the 
tenant  should  not  put  up  any  residence  on  the 
land.  That  was  an  easy  case.  That  was  the  first 
case  that  came  up. 

Mr.  Sexton. 

3104.  Who  were  the  judges  in  that  case  ? 
— That  was  decided  in  1884  by  Lord  Chan- 
cellor Sullivan,  Lord  Justice  Barry,  and  myself. 

3105.  You  dissented  from  the  other  two? — I 
did  not. 

3106.  I understood  you  to  say  so  ? — Not  at  all ; 
we  agreed. 

Chairman. 

3107.  I think  you  said  you  had  been  in  a 
minority  of  one,  that  is  what  Mr.  Sexton  means  ? 
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Chairman — continued. 

— Oh,  I said  I held  on,  longer  than  anybody  else, 
to  the  idea  of  demesne  land  reverting  to  the  land- 
lord. But  the  case  in  which  I was  in  a minority 
of  one  was  long  subsequent  to  Griffin  v.  Taylor, 
which  is  a leading  case  in  a sense.  The  holding 
was  cut  up  by  plantations.  It  was  in  a demesne 
of  680  acres.  It  was  taken  at.  different 

times,  though  it  had  been  in  the  hands  of  the 
tenant  from  1836.  The  case  is  reported  in 
16  Law  Reports  .(Ireland).  The  judgment 
is  important,  because  Lord  Chancellor  Sullivan 
dissented  from  the  view'  put  forward  by  Mr. 
J ustice  O’Hagan,  founded  on  a previous  judg- 
ment, 1 think,  of  Lord  Fitzgerald,  when  he  was 
a judge,  to  the  effect  that  “ demesne  land  ” 
meant  ornamental  land. 

Mr.  T.  M.  Healy. 

3108.  And  there  was  a separate  rating  in  that 
case,  was  there  not  ? — There  may  have  been. 
In  this  case,  just  as  in  all  others,  a great  num- 
ber of  circumstances  have  to  be  taken  into 
account,  separate  rating,  demesne  wall,  posi- 
tion of  residence,  position  of  plantations, 
arid  all  these  things,  every  consideration.  These 
will  not  all  concur.  The  first  thing  we  look  to 
is  the  instrument  of  letting,  and  frequently  it 
describes  the  land  as  demesne.  Where  the  land 
Avasdescribed  as  demesne,  before  it  was  anybody’s 
interest  to  describe  it  untruly,  Ave  generally  take 
that  description  given  of  it  at  the  time,  as  repre- 
senting Avhat  it  Avas ; but  if  Ave  find  “ demesne 
land  ” put  in  afterwards,  it  does  not  produce  so 
much  effect  on  the  mind  of  the  Court.  I think  I 
need  not  trouble  you  with  a number  of  the 
cases. 

Chairman. 

3109.  Only  any  case  which  seems  to  illustrate 
the  principle  ? — The  next  case  I Avould  refer  to, 
then,  is  a case  which  1 haA'e  mentioned  already,  in 
Avhich  I had  the  misfortune  to  differ  from  the 
other  members  of  the  Court.  Though  I say  that, 
the  decision  of  the  majority  is  right,  and  is 
binding  upon  me,  and  I Avas  Avrong.  It  was  thq 
case  of  Magner  v.  Hawkes.  The  lands  were 
lands  at  Kilcrea  Castle,  near  Cork,  and  the 
special  peculiarity  of  the  case  Avas,  that  the  land 
had  originally  been  let  as  undoubtedly 
agricultural,  and  not  demesne  land  (a  large 
tract  of  it)  for  a long  term  — hundreds 
of  years,  I forget  how  many.  It  was 
the  lessee,  if  anybody,  Avho  turned  it  into  de- 
mesne land.  He  built  a house  on  it,  and  he  re- 
sided in  that  house  for  a long  time.  He  Avas  a 
gentleman  of  position  ; it  Avent  to  other  mem- 
bers of  his  family,  and  it  Avas  a handsome  place. 
There  Avas  strong  evidence  that  it  was  demesne 
at  that  time.  I think  both  the  Sub-Commis- 
sion and  the  Land  Commission  had  held  that  it 
was  demesne. 

Mr.  T.  M.  Healy. 

3 1 10.  The  castle  Avas  an  old  ruin,  Avas  it  not  ? 
— The  castle  Avas  in  ruins,  but  the  house  had 
been  built  and  Avas  inhabited.  We  were  greatly 
pressed  by  the  fact  that  the  Sub-Commission 
and  the  Head  Commission  had  both,  as  well  as 
I recollect,  decided  that  this  was  a demesne. 
The  place  was  finally  let  to  a relative  of  the 
family,  and  he  assigned  it  to  Magner,  the  tenant. 

U 2 I think 
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Mr.  T.  M.  Healy — continued. 

I think  he  became  poor  in  circumstances, ibefore  he 
assigned  it  to  the  tenant,  and  Magner,  the  tenant, 
was  not  the  person  who  was  the  lessee  at  the 
, time  of  the  letting.  The  case  was  very  much 
debated.  We  had  it  further  argued.  The  first 
time  I think  it  was  heard  by  three  judges,  and 
on  the  second  occasion  it  was  heard  by  five,  the 
Lord  Chancellor,  the  Chief  Justice,  the  Chief 
Baron,  Lord  Justice  Barry  and  myself,  and  four 
out  of  the  five  agreed  with  the  Sub-Commission 
and  with  the  Head  Commission,  and  held  that  it 
was  demesne  land,  because  it  was  of  that 
character,  and  there  were  a great  number  of 
circumstances  looked  into,  the  lease,  and  all  the 
rest  of  it.  But  that  case,  you  see,  decided  that 
it  might  be  demesne  land,  although  the  fee 
simple  originally  had  not  been  demesne.  The* 
head  lease  was  a very  long  term.  A case  has 
happened  since  and  recently,  that  I am  bound  to 
say  has  wholly  converted  me  from  the  opinion 
that  fee  simple  is  necessary. 

Chairman. 

3111.  In  the  case  of  Magner  that  you  are 
speaking  of,  you  were  in  a minority  of  one  ? — 
Yes. 

3112.  And  your  view  as  against  theirs  was 
what? — My  view  was,  taking  all  the  circum- 
stances of  the  case  into  account  from  beginning 
to  end,  and  they  were  very  special,  first,  that  the 
title  was  not  a fee-simple  title  when  it  was 
originally  made  demesne,  because  it  was  let  for 
200  years  or  some  very  long  period;  they  met  that 
by  saying,  “for  all  practical  purposes  it  is  a 
perpetuity.”  The  next  point  was  the  house ; I 
did  not  think  it  Avas  so  much  too  good  for  the  size 
of  the  holding  that  it  ought  to  be  dignified  with 
the  name  of  a mansion  house,  or  such  a residence 
as  demesne  land  implies.  It  certainly  Avas  a 
handsome  house  ; the  place  Avas  r/icely  planted, 
and  the  position  of  the  lessee  was  even  referred 
to,  that  he  Avas  a gentleman,  and  kept  hounds, 
and  therefore  was  not  a farmer ; he  was,  at 
one  time,  living  by  farming — not  living  by 
farming  this  place  alone,  but  living  by  farming 
this  place  and  another  place. 

Mr.  Sexton. 

3113.  Another  and  a later  time  I suppose? — 

I really  forget  how  the  dates  went ; but  there 
Avas  another  matter  I relied  on. 

Mr.  T.  M.  Healy. 

3114.  The  present  tenant  did  not  occupy  the 
house  ? — 1 have  already  said  that  the  man  Avho 
came  to  fix  a fair  rent  Avas  not  the  lessee,  but 
of  course  he  could  have  no  better  right  on  this 
question  of  demesne  than  the  man  from  whom  he 
bought.  If  the  man  from  Avhom  he  bought  was 
not,  excluded,  he  could  not  be  excluded.  The 
point  I relied  on  very  strongly  Avas  that  the 
OAvner  had  made  a will,  by  Avhich  he  gave 
power  to  his  trustees  to  let  the  land  to  the 
best  advantage,  and  to  pay  money  to  his  Avife, 
and  to  provide  for  his  children ; but  unfor- 
tunately the  trustees  did  not  prove  the  will, 
and  the  letting  was  made,  not  by  the  trustees 
under  their  poAver,  but  by  the  personal  repre- 
sentative under  her  poAver,  as  administratrix, 


Mr.  T.  M.  Healy — continued, 
this  being  a chattel  term,  which,  as  the  Solicitor 
General  knoAA's,  goes  to  the  personal  representa- 
tive, and  not  to  the  heir.  All  those  circumstances 
were  taken  into  account,  with  the  result  that  I 
found  myself  alone,  Avitli  the  Sub-Commission, 
the  Land  Commission,  and  four  judges  of  the 
Court,  all  against  me,  and  of  course  I Avas  wrong. 
But  I want  to  give  you  tAvo  cases  now,  in  addi- 
tion to  that. 

3115.  You  Avant  to  give  one  more  demesne 
case  ? — Yes,  if  I am  not  keeping  the  Committee 
too  long.  Thefirst  case  I should  like  to  give  in  con- 
nection Avith  the  other,  because  I confess  it  pro- 
duced an  effect  upon  me  as  to  what  I had  said  before. 
You  understand  that  these  questions  come  to  us 
only  as  the  cases  arise,  and  that  every  year  more 
cases  are  turning  up,  each  case  depending  on  its 
OAvnfaets  for  its  result.  The  case  I Avish  to  men- 
tion is  a case  in  Avhich  Lord  Gormanstown  Avas 
the  landlord,  and  a gentleman  named  Pratt  the 
tenant.  We  decided  it  this  year,  on  the  19th 
April.  I believe  Mr.  Pratt  (whom  I remember 
Lord  Justice  Barry  to  have  described  as  “posing” 
as  an  oppressed  tenant)  had  some  very  large 
landed  estate  of  his  OAvn  ; he  had  a very  hand- 
some demesne  admittedly,  and  he  lived  on  it. 
He  took  from  Lord  Gormanstown  a piece  of 
unquestionably  agricultural  land,  but  he  took 
it  only  from  year  to  year ; he  put  his  oavh 
demesne  Avail  round  it,  he  planted  it,  he  fenced 
it,  he  threw  it  into  his  gx-eat  demesne,  a 
thoroughly  handsome  place,  with  a fine  l’esidence 
on  it  Avhere  he  lived  ; then  he  served  an  origi- 
nating notice  on  Lord  Gormanstown  to  fix  a fair 
rent.  I cannot  find  in  the  Act  how  Ave  put  him 
out,  but  Ave  did.  We  held  that  his  holding  was 
demesne  land,  we  held  that  he  had  made  it 
demesne  land,  and  therefore  Ave  decided,  I am 
afraid,  that  you  can  have  “ demesne  land  ” in 
Ireland  which  is  held  from  year  to  year-,  and 
Avhich  has  been  made  demesne  by  the  tenant. 

Mr.  W.  Kenny. 

3116.  Was  it  not  decided  also  on  the  ground 
that  it  Avas  let  mainly  for  the  purpose  of  pasture  ? 
— It  Avas  not  decided  on  that  ground,  nor,  as  Avell 
as  I remember,  could  it  have  been. 

Mr.  T.  M.  Healy. 

3117.  Not  as  it  was  non-agricultui-al  ? — No,  it 
could  not  have  been  decided  on  the  exception 
of  land  let  Avholly  or  mainly  for  purposes  of 
pasture.  I believe  it  Avas  not  rated  at  50 1.  The 
section  says,  “ Any  holding  let  to  be  used  wholly 
or  mainly  for  the  purpose  of  pasture,  and  valued 
under  the  Acts  relating  to  the  valuation  of 
property  in  Ii-eland  at  an  annual  value  of  not  less 
than  fifty  pounds,  or  any  holding  let  to  be  used 
Avholly  or  mainly  for  the  pui-poses  of  pasture, 
the  tenant  of  Avhich  does  not  actually  reside  on 
the  same,  unless  such  holding  adjoins  or  is 
ordinarily  used  Avith  the  holding  on  which1  such 
tenant  actually  resides  ” ; and  this  holding  Avas 
actually  incorporated  with  the  demesne  annexed 
to  Mr.  Pratt’s  mansion  house.  I do  not  remem- 
ber the  pasture  point  having  been  brought  for- 
wai’d,  bxxt  it  may  have  been. 

3118.  I think  it  Avas  argued  before  the  court 
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Mr.  T.  M.  Healy — continued, 
below,  certainly? — I am  speaking  of  the  Court 
of  Appeal. 

3119.  I thought  it  was  argued  before  you  ? — 
I do  not  remember  it ; it  may  have  been. 

3120.  Was  it  a lease  case  or  a yearly  tenancy 
case  ? — Pratt  v.  Gormanstown  was  from  year  to 
year.  That  was  the  difficulty  of  the  case.  The 
difficulty  was  that  he  had  taken  this  bit  of 
land  fi’om  year  to  year  when  it  was  purely  agri- 
cultural land,  and  held  it  from  year  to  year, 
fie  served  Lord  Gormanstown  with  an  origi- 
nating notice  after  he  had  incorporated  it  (for 
that  was  found)  into  the  body  of  his  own 
demesne. 

3121.  If  he  had  gone  into  the  court  before  he 
had  incorporated  it,  would  it  have  happened  ? — 
I do  not  know.  I think  we  should  have  found  it 
very  hard  to  keep  him  out.  There  are  two  more 
demesne  cases  which  I must  mention,  if  you  will 
permit  me.  They  are  both  cases  of  great  im- 
portance. The  first  is  Hewson  v.  Listowel.  It 
is  a case  you  should  know,  because  it  is  reported, 
and  it  states  our  principles  fully.  That  is  far 
the  largest  case  we  ever  had  as  a farm.  This 
place,  Ennismore  near  Listowel,  was  originally 
a demesne  of  an  old  Kerry  family.  They  had 
a mansion  house  and  about  120  acres  of  un- 
doubted demesne  land,  with  an  adjoining  estate 
let  to  tenants.  It  is  the  place  from  which  Lord 
Listowel  takes  his  first  title.  It  is  an  old  family 
place.  In  1812  the  house  was  in  the  possession 
of  two  olu  ladies,  members  of  the  family.  Mr. 
Hewson,  a relative  of  the  family,  was  brought 
from  Limerick,  a gentleman,  for  the  purpose  of 
being  established  on  the  esta.te  as  a farmer,  and 
he  got  some  1,000  acres  of  other  land,  but  he 
was  not  giveD  possession  of  the  house  or  the  1 20 
acres  about  it  until  the  old  ladies  had  done  with 
it.  Then  a lease  was  made  to  him  of  the  whole 
1,156  acres,  including  the  house  and  the  demesne, 
in  which  the  holding  was  described  as  “ the 
entire  farm  and  lands  of  Ennismore.”  The  lease 
contained  a great  number  of  provisions  about 
cultivation,  and  a covenant  to  wall  in  the  entire 
farm,  but  down  to  a very  late  date,  in  correspon- 
dence even  and  in  writing,  the  tenant  had  freely 
spoken  of  the  house  and  of  the  demesne  as  a 
separate  thing.  Of  course  if  it  was,  it  would 
have  been  out  of  the  Act.  The  Land  Commis- 
sion held  that  it  was  out  of  the  Act,  and  that  it 
was  still  demesne  land.  It  was  let  for  lives,  and 
the  last  life  was  that  of  Mr.  George  Hewson, 
the  tenant.  He  is  a very  well-known  gentle- 
man in  Ireland,  a gentleman  of  high  position 
and  a grand  juror.  This  is  his  property  ; he 
lives  by  farming  it.  The  pink  paper  said 
there  had  been  a great  deal  of  expenditure  on 
drainage,  and  so  forth,  that  the  whole  of  this 
great  tract  of  land  had  been  farmed  by  the 
tenant  in  the  best  manner,  and  there  was  a 
very  laudatory  description  of  his  agriculture. 

I rather  think,  as  well  as  1 remember,  the  Sub- 
Commission  fixed  the  rent ; but  whether  they 
did  or  did  not,  the  Land  Commission  held  that, 
because  there  was  this  house  and  demesne  land, 
they  could  not  fix  a fair  rent  upon  it.  We  held 
that,  seeing  that  the  mansion  house  and  the 
demesne  had  been  thrown  into  one  holding  with 
the  1,000  acres  by  the  lease,  under  the  descrip- 
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Mr.  T.  M.  Healy — continued, 
tion  of  “ the  entire  farm  and  land,”  and  that  the 
holding  was,  as  a whole,  a great  farm,  it  was 
agricultural  in  character  ; that  it  was  not 
demesne  land;  that  the  effect  of  the.  lease  was 
to  identify  the  character  of  the  house  and  hun- 
dred acres  with  the  rest  of  it.  Now,  that  is-  a 
case  on  one  side.  I have  one  other  case  in  which 
we  reversed  the  Land  Commission  and  went 
fully  into  all  the  considerations  about  the 
matter.  It  is  the  very  last  case,  and  a very 
striking  one,  indeed,  on  the  opposite  side ; it 
was  decided  on  the  26th  April  of  this  pre- 
sent year.  The  holding  consisted  of  about 
90  acres  in  the  demesne  of  Baron’s  Court,  the 
Duke  of  Abercorn’s  demesne,  inside  the  boun- 
dary of  the  demesne  of  Baron’s  Court,  as  it 
appeared  on  a map,  dated  1867,  of  “ The 
Demesne  of  Baron’s  Court,”  when  it  was 
nobody’s  interest  to  give  it  a wrong  description. 
The  holding  consisted  of  two  parts,  in  two 
different  town  lands,  but  adjoining  each  other. 
The  first  of  these  town  lands,  Cloonty,  had  been 
taken  up  by  the  Duke  of  Abercorn  between 
1830  and  1840,  and  he  had  done  a thing  very 
well  known  in  the  north  of  Ireland ; he  had 
bought  out  the  tenants.  What  he  got  he  planted; 
he  improved  the  whole  of  it,  for  10  or  11  years 
he  tilled  it  himself,  and  as  soon  as  he  had  got  his 
plantations  all  right,  and  the  land  improved  and 
drained,  he  relet  parts  of  it  to  tenants,  including 
Watson’s  predecessor,  who  got  some  90  acres  in 
1851,  it  being  then  surrounded  by  the  demesne. 
From  time  to  time  Watson  had  had  four  plots 
taken  away  from  him  and  thrown  into  the 
plantations,  but  at  the  last  came  the  transaction 
on  which  the  whole  case . turned.  The  Duke  of 
Abercorn  in  1875  wanted  11  acres  of  this 
town  land  of  Cloonty  to  add  to  his  plantations, 
which  he  had  already  extended  in  every 
direction.  It  is  the  finest  demesne  in  Ire- 
land, I believe;  I have  never  seen  it,  but  I 
believe  it  to  be  so.  Well,  what  he  did  with 
Watson  was  this:  He  offered  to  give  him  19 
acres  of  the  adjoining  town  land  of  Leglands,  in 
exchange  for  the  1 1 acres  that  he  wanted  to  throw 
into  his  plantation,  and  there  was  evidence  that 
when  he  went  to  W atson  and  said  he  wanted  him 
to  give  up  the  place,  Watson  said  he  would  not 
give  it  up ; that  was  relied  on  to  show  that  he 
was  not  a mere  demesne  tenant.  We  did  not 
hold  that  sufficient  in  itself.  This  Leglands  por- 
tion Avas  bought  by  the  Duke  in  1846,  and  at  that 
time  there  Avere  45  tenants  on  it.  It  Avas  all 
tenantable  land  in  1846.  The  Duke  of  Abercorn 
bought  out  all  of  those  but  seven,  who  remained 
on  until  he  took  up  the  land  from  them  in 
1871,  and  did  exactly  the  same  thing  that 
he  had  done  at  Cloonty ; he  planted  it,  and 
walled  in  parts  of  it,  and  tilled  it  for  a couple  of 
years,  and  in  1873,  after  he  had  only  had  it  for 
tAvo  years,  he  gave  Watson  19  acres  of  it  in  ex- 
change for  the  11  acres  he  had  taken  up  in 
Cloonty.  In  that  state  of  affairs  the  originating 
notice  Avas  served,  and  the  holding  Avas  described 
on  the  pink  paper  as  being  one  from  no  point 
of  which  could  you  see  anything  except  the 
Duke  of  Abercorn’s  plantations,  those  plantations 
being  admittedly  the  demesne  plantations  of 
Baron’s'  Court.  You  could  not  get  into  the  hold- 
u 3 ing 
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Mr.  T.  M.  Healy — continued, 
ing  without  coming  through  them,  and  we  held, 
whether  right  or  wrong,  that  the  Sub-Commission 
was  right,  and  that  the  Land  Commission  was 
wrong,  and  that  it  was  demesne  land.  I need 
not  say  that  there  had  been  no  attempt  what- 
ever to  evict  Watson,  to  put  him  out,  or  anything 
of  that  sort ; he  was  remaining  on  there.  He 
served  his  originating  notice  to  fix  a fair  rent. 
He  brought  the  trouble  on  himself  by  that ; but 
that  is  the  case. 

Mr.  T.  W.  Russell. 

3122.  That  is  quite  a recent  case? — It  was  de- 
cided in  April  of  this  year. 

Mr.  T.  M.  Healy. 

3123.  Was  there  a house  on  the  holding? — 
That  was  another  matter  relied  upon.  There 
had  been  two  or  three  small  cottages  on  the  place 
long  before,  but  according  to  my  recollection 
there  was  no  house  on  the  place  at  the  time 
of  the  dispute  except  one  little  place  held  by 
some  old  woman,  not  by  the  tenant,  and  occu- 


Mr.  T.  M.  Healy — continued, 
pied  apart.  You  cannot  expect  me  to  know  all 
the  particulars  of  every  one  of  these  cases.  [ 
have  gone  over  my  own  notes,  but  I do  not  like 
to  speak  about  details  unless  I am  certain,  or 
think  I am. 

Chairman. 

3124.  Had  you  before  you  the  grounds  of  the 
Land  Commission  in  holding  it  to  be  agricul- 
tural?— We  had.  It  was  not  a question  of 
“ agricultural,”  but  of  holding  it  not  to  be  de- 
mesne. The  first  ground  was  that  they  were 
not  satisfied,  on  the  evidence,  that  this  particular 
tenant  had  not  paid  money,  when  he  went  in,  to  a 
previous  tenant.  That  would  have  been  more 
than  40  years  ago.  I really  forget  what  the 
other  ground  was,  but  we  went  very  much  on 
the  pink  paper,  and  above  all  (what  we  have 
ala  ays  looked  to)  we  went  on  the  map  describing 
it  as  demesne,  and  representing  it  as  demesne, 
at  a time  when  nobody  had  any  interest  to 
misdescribe  it. 

3125.  That  concludes  the  demesne  cases,  does 
it  ? — Y es. 
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The  Right  Honourable  JOHN  MORLEY  in  the  Chair. 


The  Right  Honourable  Gerald  FitzGibbon,  p.c.,  again  called  iD  ; and  further  Examined. 


Chairman. 

3126.  I believe  you  desire  to  supplement 
certain  answers  that  you  gave  on  Tuesday  last 
before  we  resumed.  We  left  off  at  “Demesne”  ? 
— To  this  extent  only  : I have  read  the  Notes  of 
the  Evidence,  and  there  are  a few  small  points 
that,  perhaps,  do  not  come  out  completely. 

3127.  But  I should  like,  if  you  do  not  mind, 
before  you  go  through  those,  to  know  (if  you 
could  answer  the  question)  upon  what  principle 
you  have  gone  in  referring  the  Committee  to  the 
decisions  in  particular  cases.  It  has  been 
pointed  out,  or  it  has  occurred  to  some  Members 
of  the  Committee,  that  you  have  referred  to  no 
fewer  than  20  unreported  cases,  cases  of  which 
there  is,  so  far  as  we  know,  no  record.  Now, 
will  you  kindly  explain  to  the  Committee  the 
principle  on  which  you  have  gone  in  your  refer- 
ences to  particular  cases? — I.  thought  I ex- 
plained on  the  last  day  what  the  information 
is  that  I have  here.  As  regards  the  particular 
cases  that  I have  referred  to,  I can  tell  you  the 
principle  on  which  I came  to  refer  to  each  of 
them,  but  I am  perfectly  ignorant  how  many  of 
them  are  reporled  and  how  many  are  not.  I 
had  but  very  little  time  to  make  up  a very  big 
subject,  and  except  by  going  through  the 
indexes  of  the  reports,  and  finding  out  how 
many  of  those  cases  were  reported,  I could  not 
tell  you  which  were  reported  and  which  were 
not.  Until  they  are  cited  before  us  we  do  not 
know  whether  cases  are  reported  or  not ; we 
cannot  read  all  the  reports,  and  therefore,  as  to 
how  many  of  those  cases  are  reported  or  how  many 
are  not,  I cannot  speak.  Now,  I will  tell  you  in 
a moment  the  principle  on  which  I have  gone. 
When  I got  your  summons,  I took  all  my  own 
notes,  which  are  indexed  each  year  according  to 
the  Courts  from  which  the  appeals  come,  and  I 
made  a complete  list  of  all  the  cases  that 
came  to  us  from  the  Land  Commission. 

0.122. 


Chairman — continued. 

Expecting  that  it  would  be  necessary  to  arrange 
them  alphabetically,  although  I took  them  out 
beginning  in  1882,  I put  a head  line,  rather  than 
a complete  abstract  of  each  case,  on  a separate 
piece  of  paper  which  I.  have  here.  I found  that 
it  was  more  convenient  to  keep  them  in  their 
chronological  order,  and  they  are  so  kept.  They 
are  all  there,  every  o,ne  ( exhibiting  the  docu- 
ments). You  will  see  that  I gave  you,  I think, 
on  my  list  202  cases.. 

3128.  Yes  ? — There  are  211  on  the  Registrar’s 
list,  which  I gave  you  also ; but  my  list  goes  to 
1894,  and  there  are  12  cases  in  1894  that  do  not 
yet  appear  on  the  Registrar’s  statistics  which 
are  made  up  annually.  There  are  therefore  21 
cases  less  in  my  list  than  there  are  in  the 
Registrar’s  list.  I account  for  these  21  by 
their  being  cases  which  were  not  opened 
in  Court,  or  were  stated  to  be  settled, 
or  were  withdrawn,  or  in  which  we  were 
only  asked  to  make  an  order  on  consent.  These 
notes  are  my  own  notes  jotted  down  from  counsel 
when  a case  is  opened  ; but  as  far  as  I know 
and  believe,  every  case  that  was  opened  by 
counsel  in  Court,  when  I was  there,  is  included 
in  my  202.  During  the  15  years  I was  once 
absent  from  illness ; I was  two  or  three  times, 
perhaps  four  times,  casually  absent  from  some 
other  cause,  but  with  that  exception  you  have 
all  the  cases.  That  is  what  I have  here.  Then, 
as  regards  the  selecting  or  mentioning  of  par- 
ticular cases,  I took  out  on  a separate  paper, 
and  have  been  trying  to  make,  a connected 
arrangement  of  what  I have  here. 

Mr.  T.  M.  Healy. 

3129.  May  I put  to  the  Lord  Justice  the 
suggestion  1 have  made  to  the  Committee  ; I 
suggested  whether  it  would  not  be  possible  for 

u 4 us 
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Mr.  T.  M.  Healy — continued, 
us  to  get  the  very  valuable  record  which  I think 
the  Registrar  keeps,  the  short  synopsis  that  is 
made  by  Mr.  De  Versan,  the  Registrar ; that  is 
to  say,  put  into  two  or  three  compendious 
sentences  ?— That  would  not  cover  the  whole 
time,  because  I know  that  Dr.  Ferguson’s  (the 
previous  Registrar’s)  book  does  not  contain  as 
full  a note  as  Mr.  De  Versan  takes.  I do 
not  know  whether  I should  call  it  “ official  ” 
or  not,  but  we  constantly  refer  to  it.  It  would 
be  very  voluminous,  but  I do  not  think  there 
would  be  any  difficulty  in  your  getting  it.  Of 
course,  it  should  be  all  copied  out. 

3130.  May  I suggest  this  as  to  remunera- 
tion : it  would  be  a very  troublesome  job,  and 
the  Committee  would  have  to  defray  any  expense 
there  might  be ; we  would  not  expect  to  throw 
any  such  work  on  the  officials  of  the  Court  of 
Appeal  ?• — That  is  entirely  for  the  Committee  ; 
but  I want  to  complete  what  I was  saying  about 
the  selection  of  the  cases.  I do  not  think  I 
mentioned  any  case  on  the  last  day  except  cases 
that  had  been  mentioned  previously  in  the 
evidence,  or  which  were  oases  that  appeared  to 
me  to  be  of  special  importance.  I think  two  or 
three  times  you  stopped  me  about  mention- 
ing more  cases  than  were  necessary.  I think 
I gave  you  in  each  instance  the  earliest  leading 
case,  and  a case  or  two  on  each  side  ; that  is, 
a case  for  the  tenant  and  a case  for  the  land- 
lord; and  I gave  you  in  one  or  two  instances 
a “ line-ball  ” case,  or  as  near  it  as  I could  go, 
and  I think  I mentioned  to  you  in  each  instance 
the  last  case.  I can  always  give  you  any  case 
you  refer  to,  or  that  you  think  of  importance; 
and  if  you  will  alloAv  me  I will  give  you  the 
names  of  any  cases  that  appear  to  me  to  be  of 
any  importance ; and  I can  even  make  out  a list 
of  them. 

Mr.  Sexton. 

6131.  This  might  facilitate  the  Committee  ; I 
do  not  know  whether  my  suggestion  is  right  ; 
the  Lord  Justice  will  understand  that  if  it  is 
wrono'  it  is  wrong  through  ignorance ; but  my 
suggestion  would  be  that  perhaps  you  might  be 
able  to  place  your  notes  of  all  the  cases  at  the 
disposal  of  the  Committee  ?— Really  my  note- 
book would  be  quite  unintelligible  to  anyone 
except  myself.  I could  give  you  a list  of  all  the 
cases  that  we  have  had  in  the  Court,  and  I could 
(five  besides,  the  name  of  each  of  them,  what  the 
subject  of  each  was,  and  then,  if  there  were  any 
of  those  cases  that  the  Committee  thought  of  any 
consequence,  I could  easily  furnish  you  (in 
writing,  I suppose,  would  do)  with  the  leading 
facts,  or  could  get  for  you  what  Mr.  Healy  has 
been  asking  about.  You  could  get  the  Registrar’s 
note,  but  I would  suggest  that  it  would  be 
perfectly  idle  to  get  out  all  the  cases  that  are 
already  officially  reported,  of  which  there  are  a 
great  many. 

Chairman. 

3132.  Mr.  Healy  does  not  desire  that? — In 
the  second  place,  there  are  a great  many  cases 
which  have  no  feature  of  importance  in  them  at 
all.  For  example,  I mentioned  on  Tuesday  last, 
it  often  happens  on  the  opening  of  a case  that  it 


Chairman — continued. 

does  not  appear  to  have  much  in  it,  and  we  do  not 
call  on  the  counsel  for  the  other  side  sometimes. 
Cases  of  that  sort  get  on  the  Registrar’s  note, 
although  they  would  be  of  but  little  consequence  ; 
but  no  doubt  you  could  get  it  in  any  case  you 
thought  of  importance, 

3133.  Will  you  kindly  consider  whether, 
either  by  the  method  suggested  by  Mr.  Healy 
or  Mr.  Sexton’s  method,  with  your  own  criticism 
on  it,  you  could  give  us  a list ; not  only  a list  of 
the  mere  names  of  the  cases,  but  the  substance 
of  the  cases  ? — Well,  there  is  a caution  I must 
reserve  upon  that.  If  I am  asked  to  give  the 
substance  of  a case,  it  is  almost  certain  that  some- 
thing left  out  will  be  supposed  to  be  of  con- 
sequence. It  is  impossible  to  give  you  the  sub- 
stance of  a case  without  exposing  myself,  as  it 
were,  to  the  imputation  of  either  leaving  out 
something  that  appears  to  me  not  of  much  con- 
sequence, or  of  putting  in  something  that  people 
looking  at  it  from  the  other  side  would  think  of  no 
consequence.  I can  tell  you  what  I could  do 
(perhaps  it  will  be  the  best  for  you)  ; that  is,  to 
give  you  a complete  list  of  these  202  cases  by 
name.  The  number  is  a little  less  than  202, 
because  21,  you  may  remember,  are  consolidated, 
and  I can  put  opposite  rhe  name  of  each  what 
the  subject  of  it  was ; that  is,  whether  it  was 
town  parks,  or  whether  it  was  demesne,  and 
giving  what  the  decision  was. 

3134.  I think  that  certainly  would  be  some 
clue  to  the  labyrinth  ? — If  you  will  allow  me, 
I will  hand  it  in  as  part  of  my  evidence.  I may 
say,  once  for  all,  I am  here  to  give  you  every 
information  that  I possibly  can. 

3135.  I am  sure  of  that? — And  I am  not 
sparing  myself  any  trouble  to  do  it  accurately 
and  fully. 

3136.  There  is  no  doubt  in  the  mind  of  the 
Committee  about  that.  Now,  will  you  kindly 
go  through  the  corrections  that  you  wish 
to  make ; or  supplement,  rather,  what  you 
have  already  said  ? — The  first  bears,  indeed,  on 
that  very  matter  of  my  notes.  In  several  in- 
stances you  will  find  details,  such  as  acreage 
and  rent,  given  in  my  evidence.  I have 
taken  them  out  of  my  own  note-book,  where 
1 jotted  them  down  from  counsel’s  statements. 
Very  often  the  acreage  is  Irish  measure  in  the 
documents  ; I believe  in  all  Land  Commission 
proceedings  it  is  English  measure,  and  I cannot 
tell  you  (1  have  no  actual  recollection,  of  course), 
in  such  a number  of  cases,  whether  the  acreage 
that  I have  given  is  not  sometimes  English  and 
sometimes  Irish. 

3137.  Then  we  may  take  it  that  where  some- 
times details  have  been  given,  such  as  acreage 
rent,  Irish  measure,  and  things  of  that  kind, 
there  may  have  been  one  or  two  slight  inaccu- 
racies ? —They  are  not  “ inaccuracies.”  I do  not 
think  they  are  inaccurate ; I am  not  conscious  of 
having  taken  anything  down  inaccurately,  but 
frequently  the  documents  give  the  measurement 
in  Irish  measure,  and  the  counsel  do  the  same  ; 
and  I cannot  tell  you  now  whether  they  are 
English  or  Irish  acres.  The  same  remark 
applies  to  some  more  or  less  passing  observations 
on  details ; those  are  all  matters  that  counsel 
stated,  and  I jotted  them  down,  but  how  far  they 

appear 
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Chairman — continued. 


Chairman — continued. 


appear  on  the  actual  evidence  in  the  cases  I 
cannot  tell. 

3138.  On  Question  2940  you  wish  to  say 
something,  I think?— Yes;  I was  speaking  on 
Tuesday  about  the  constitution  of  the  Court,  and 
I think  it  right  to  make  that  complete.  I men- 
tioned on  Tuesday  that  there  had  been  seven 
holders  of  the  office  of  Lord  Chancellor,  two  of 
whom  held  it  twice  each,  so  that  there  have  been 
nine  changes  in  that  office ; there  have  been 
three  Chief  Justices  engaged  in  these  cases, 
Chief  Justice  May,  Chief  Justice  Morris,  and 
Chief  J ustice  O’Brien.  The  present  Master  of 
the  Rolls,  Mr.  Porter,  succeeded  Sir  Edward 
Sullivan  as  Master  of  the  Rolls,  and  Lord 
Justice  Barry  succeeded  Lord  Justice  Deasy; 
the  Chief  Baron  and  I have  both  been  there 
from  1878  down  to  the  present  time,  he  from 
1871 ; therefore  the  Court  has  included  14  in- 
dividual judges.  I do  not  take  a note  of  who 
the  Lord  Chancellor  is,  but  the  chronology  will 
tell  you  in  every  case  who  Avas  the  Lord 
Chancellor. 

3139.  Then  you  have  a correction  to  make  as 
to  Adams  v.  Dunseath,  have  you  not,  Question 
2943? — Yes;  I stated  that  Adams  v.  Dun- 
seath Avas  a case  stated  by  the  Land  Com- 
mission of  its  own  motion  under  the  statutory 
power.  I got  for  the  first  time  yesterday  (I 
had  never  seen  it  until  yesterday)  the  final  order 
in  Adams  v.  Dunseath,  and  I find  it  Avas  stated 
on  the  application  of  the  landlord.  We  heard  it 
by  the  full  Court,  because  it  undoubtedly  Avas 
heard  at  the  desire  of  the  Land  Commission. 

3140.  Then  as  to  2946  you  wish  to  say  some- 
thing ? — Yes  ; I told  you  the  difference  betAveen 
an  appeal  to  our  Court  and  a re-hearing ; and 
looking  OArer  the  Notes  of  Mr.  Fitzgerald’s 
evidence  I find  that  at  Questions  481  and  482, 
and  in  other  places,  the  Court  of  Appeal  is 
spoken  of  Avlien  it  does  not  mean  my  Court,  but 
means  the  Land  Commission.  It  does  not  always 
mean  so,  of  course,  but  in  that  particular  case  it 
does. 

3141.  Then  what  do  you  wish  to  say  a to 
2947  ? — I only  Avant  you  to  bear  in  mind  that  I 
have  always  spoken  of  the  Court  of  Appeal  as 
the  Court  to  which  I belong,  but  that  you  must  be 
cautious  in  some  places  in  the  evidence  of  others 
as  to  that.  Perhaps  you  Avoukl  allow  me 
to  refer  to  one  instance,  to  sIioav  Avhat 
I mean.  Question  481  : “ Now,  coming  to  the 
procedure  of  the  Court  of  Appeal,  you  gave  an 
account  of  that  procedure,  but  it  is  not  quite 
clear  to  my  mind  Avhether  the  Court  of  Appeal 
reviews  the  decision  of  the  Sub-Commissioners 
as  to  the  improvements  which  are  to  be  exempt 
from  the  rent ; if  so,  on  what  evidence  do  they 
do  it  ? ” There  “ Court  of  Appeal  ” means  the 
Land  Commission.  It  does  not  mean  my  Court. 

3142.  Then  in  2947  you  said  (that  was  on  the 
subject  of  the  materials  on  which  the  question 
was  stated)  the  materials  are  “the  case  and 
nothing  else”?— “And  nothing  else.”  That 
might  mislead.  When  a case  is  stated  it 
frequently  incorporates  documents,  and  Avhenever 
it  does  so,  or  even  refers  to  them,  they  become 
part  of  the  case:  therefore  in  a good  many 

0.122. 


decisions  on  cases  stated  we  had  documents  of 
title  and  leases  which  did  not  appear  on  the  face 
of  the  case  except  by  reference.  I only  want  to 
let  you  understand  that  on  these  cases  stated, 
therefore,  we  had  something  more  than  the  case, 
though  to  a lawyer  it  is  part  of  the  case,  and  in- 
corporated as  such.  'Would  you  allow  me  to 
make  one  observation  in  connection  with  that 
subject  ? I see  Mr.  Fitzgerald,  at  Question  395, 
spoke  about  the  pink  paper  not  being  evidence. 

Mr.  T.  M.  Healy. 

3143.  That  was  evidence  in  the  Common  Law 
Courts,  I think  ? — 1 1 occurred  to  me  to  make  that 
remark. 

Mr.  T.  W.  Russell. 

3144.  Before  any  tribunal,  such  as  the  Civil 

Bill  Court,  it  would  not  be  evidence  ? — These 
papers  are  prepared  in  the  discharge  of  their 
duty  by  the  Sub-Commissioners,  and  in  all  pro- 
ceedings on  appeals  to  us  we  treat  them  as 
evidence,  and  consider  we  are  legitimately 
entitled  to  look  at  them,  as  part  of  the 
materials  that  were  before  the  Court  below; 
but  if  there  were  other  proceedings  in  another 
Court,  then  a serious  question  would  arise 
whether  they  were  admissible  evidence  or 
not.  Bills  have  been  brought  into  Parliament, 
I believe,  to  make  things  that  people 

do  in  the  discharge  of  their  duty  general 
evidence  ; and  I cannot  give  you  a better  in- 
stance than  our  Ordnance  Survey  in  Ireland. 
You  cannot  produce  an  Ordnance  Survey  map 
for  the  purpose  of  showing  that  a house  was  in  a 
particular  place,  or  that  a fence  was  in  a particu- 
lar position  50  years  ago.  You  may  put  the  map 
into  the  hand  of  a man  who  remembers  the  place, 
and  he  may  tell  you  it  is  right ; but  the  map 
itself  is  not  evidence.  Exactly  in  the-  same  way 
with  the  pink  paper ; nothing  entered  in  that 
ivould  be  evidence  of  the  facts  stated  in  it  in  any 
other  proceeding.  I wish  to  make  it  clear  that  it 
is  evidence  in  all  Land  Commission  proceedings  ; 
we  look  at  it  and  use  ii.  Then,  also,  you  asked 
whether  our  judgments  were  not  all  reported 
authentically.  Every  judgment  of  the  Court  is 
taken  down  officially,  and  all  the  papers  in  the  case 
are  accessible  to  anyone  who  wants  them.  The  re- 
porting authentically  to  which  I referred  was 
the  reporting  for  the  purposes  of  publication. 
The  Land  Commission  can  get  an  authentic 
report  of  every  case,  if  they  so  desire. 

Chairman. 

3145.  Now  Question  2955  ? — I gave  you  12 
cases  in  1894 ; there  is  one  other  case,  a 
demesne  case,  part  heard,  and  standing  for  fur- 
ther argument,  the  case  of  Gray  don  u.  Morgan’s 
Charity,  which  raises  a new  and  curious  ques- 
tion : it  is  a case  where  a mansion  house  and 
demesne  were  let  by  the  trustees  of  a charity,  and 
the  question  for  argument  is  Avhether,  Ihe 
trustees  of  a charity  being  the  landlords,  it  can 
be  demesne  land  within  the  meaning  of  the  Act. 

3146.  Then  on  the  statistics,  2959?  — I have  not 
included  in  my  figures  any  of  ihe  cases  that  came 
from  other  courts  than  the  Land  Commission, 
although  there  are  many  and  very  important 
cases,  AA'hich  deal  Avith  questions  arising  on  the 

Land 
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Chairman — continued. 

Land  Act,  such  as  Roe  v.  Cooney,  and 
Seymour  v.  Quirke.  I could  not  do  that  for 
this  reason  : 1 should  have  had  to  go  through 
all  the  appeals,  nearly  2,000  of  them,  to  take 
otit  those  in  which  questions  on  the  Land  Act 
arose ; but  I think  all  the  important  cases  of 
that  class  are  reported,  therefore  my  statistics 
and  the  202  cases  do  not  include  such  cases  as 
Roe  v.  Cooney,  Seymour  v.  Quirke,  and  others. 
A number  have  been  mentioned  by  others, 
which  came  from  the  High  Court  and  from  the 
Land  Judges’  Court. 

3147.  Would  you  give  us,  a little  more  fully, 
the  distinction  between  the  202  cases  which  you 
have  referred  us  to  and  the  other  cases  that  you 
are  now  speaking  of  ? — The  202  cases  are  all  the 
appeals  or  cases  stated  that  came  to  the  Court 
of  Appeal  from  the  Court  of  the  Land  Com- 
mission from  1882  to  1894;  the  others  are 
appeals  that  have  come  from  the  Exchequer 
and  Queen’s  Bench,  or  from  the  Land  J udges, 
who  have  continually  before  them  questions 
arising  under  the  Land  Acts.  For  example, 
the  question  of  a present  tenancy  is  often 
raised  by  bringing  an  action  of  eject- 
ment. In  the  action  of  ejectment  the 
question  is  : Is  the  plaintiff  entitled  to  the  pos- 
session of  the  land?  Whether  the  plaintifF is 
entitled  to  the  possession  of  the  land  may  depend 
upon  whether  the  person  in  occupation  of  the 
land  has  or  has  not  the  rights  of  a “ present 
tenant.”  That  question^  will  be  determined 
in  the  ejectment  proceedings,  and  will  raise 
a question  on  the  Land  Act  ; and  many  of 
these  questions  have  been  raised  in  that  way. 
The  only  one  that  went  to  the  House  of  Lords 
was  raised  in  that  way  ; and  these  cases  (for  the 
reason  that  it  would  have  been  physically 
impossible  to  do  so  without  enormous  labour) 
are  not  included  in  the  202. 

3148.  In  those  cases  which  are  excluded  on 
the  ground  of  physical  impossibility,  do  you 
believe  that  any  question  was  raised  which  it  is 
important  that'  this  Committee  should  be  made 
aware  of,  as  elucidating  the  principles  and  prac- 
tices of  the  Acts? — Certainly  ; you  have  had  a 
great  many  of  them  referred  to,  Peyton  v.  Gil- 
martin;  and  a great  number  of  others. 

Mr.  IV.  Kenny. 

3149.  Bolton  v.  Barry? — Bolton  v.  Barry; 
there  are  a great  many  of  them.  I believe 
nearly  all  the  important  ones  are  reported ; and 
certainly  any  to  which  I wish  to  refer  in  the 
evidence  are  reported.  I could  not  abstract  my 
notes  of  them  ; my  index  is  an  index  by 
courts. 

Chairman. 

3150.  They  are  all  in  “Cherry,”  I think?— I 
think  you  will  find  them  all  in  “ Cherry  ; ” all  that 
are  reported. 

3151.  Now  Question  2966  ? — Question  2966 
has  some  inaccuracy  in  it ; it  says  that  the 
Ulster  custom  cases  were  consolidated;  the  21 
Brooke  cases  were  consolidated ; but  there  are 
one  or  two  more ; and  2968  is  entirely  altered 


Chairman — continued. 

owing  to  a misprint,  which  will  of  course  be 
corrected . 

3152.  That  is  a misprint  which  you  will  cor- 
rect?— I am  correcting  it  now. 

3153.  Now  3,000? — Mr.  Healy  asked  me 
whether  a judgment  relating  to  mill  cases  was 
or  was  not  reported  ; I told  him  I thought  it 
was,  and  I have  got  it. 

3154.  3000  is  that? — I am  wrong;  at  3000 
I was  asked  the  question  whether  a statutory 
tenant  from  year  to  year  was  entitled  to 
surrender. 

3155.  Yes? — At  page  286  of  “ Cherry  ” you  will 
find  the  case  of  Torrens  v.  Cooke,  in  which  Lord 
Justice  Naish  said,  “There  is  nothing  in  the 
Act  to  prevent  the  bond  fide  surrender  of  an  old 
and  the  creation  of  a new  tenancy.”  I wish  to 
refer  to  that,  because  I had  said  that  I did  not 
know  that  it  had  actually  been  decided. 

3156.  Then,  in  Question  3071  you  think  your 
answer  inaccurately  reported  ? — I must  have 
failed  to  convey  myself,  or  it  was  inaccurately 
reported ; it  was  about  the  strawberry  bed 
case. 

3157.  What  is  the  correction  you  desire  to 
make? — It  appears  in  the  report,  “We  held 
that  the  cultivation  of  strawberries  could  not  ex- 
tend sufficiently  to  be  worthy  of  the  name  of 
4 agricultural.’  ” I said  the  reverse,  and  will 
correct  it. 

3158.  Then  Questions  3078,  3080,  and  3083  ? 
— Yes  ; I have  to  ask  permission  to  refer  to  the 
mill  case,  and  this  is  important. 

3159.  Now,  what  have  you  to  say  about  the 
mill  case,  Boyle  v.  Foster?— I was  asked  about 
the  mill  case  (Question  3083).  Mr.  Healy  said, 
“ That  judgment  is  not  reported,  is  it?”  and  I 
said  I thought  it  was.  It  is  reported,  and  I ask 
leave  to  read  it  because  it  answers  better  than  I 
eoidd  have  done  hastily  a question  that  Mr. 
Russell  asked.  Boyle  v.  Foster  is  in  30  Law 
Reports  (Ireland).  The  first  passage  I wish  to 
refer  to  is  in  the  Lord  Chancellor’s  judgment, 
at  page  628  : “ It  was  decided  long  ago, 
shortly  after  the  Land  Act  of  1881  was 
passed,  in  the  case  of . Leonard  v.  St.  Leger 
Barry,  that  where  a substantial  part  of  the 
demise  was  demesne  land  the  whole  was  taken 
out  of  the  jurisdiction  of  the  Court.  In  that 
case  there  were  60  acres  in  the  holding,  of  which 
21  acres  were  demesne  ; ” and  Mr.  Justice 
O’ Hagan’s  judgment  is  cited.  Then  it  goes 
on : “ Now  the  reasoning  of  O’Hagan,  J., 
there  has  been  acted  on  uniformly  in  every  case, 
and  the  reasoning  applies  equally  to  anything 
which  excludes  a substantial  portion  of  the 
demise  from  the  jurisdiction  of  the  Court.”  The 
passage  in  my  judgment  about  the  mill  is  this 
(it  is  on  page  630)  : “ I decide  this  case  on  the 
broad  ground  that  this,  as.  a whole,  is  not  an 
agricultural  holding.  I make  no  point  between 
‘ agricultural  ’ and  ‘ pastoral,’  but  I hold  that  it 
is  to  a substantial  extent  a mill  holding.”  Now, 
this  is  the  passage  1 wish  to  mention  : “ There 
may  be  many  cases  in  which  mills  and  other 
buildings  stand  upon  holdings  which,  nevertheless, 
are,  as  a whole,  agricultural,  and  it  does  not 

follow 
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Chairman — continued. 

follow,  because  part  of  a holding  is  of  a special 
character,  that  the  character  of  the  entire  is  such 
as  not  to  come  within  the  Land  Acts  ; but  here 
the -greater  number  of  the  provisions  and  the 
o-eneral  scope  of  the  lease  as  to  timber,  water, 
the  mill,  &c.,  are  incompatible  with  the  idea  of 
this  being  an  agricultural  holding.  That  agri- 
culture was  not  the  main  consideration,  nor 
milling  merely  ancillary,  appears  from  the 
figures  adopted  by  the  valuers  ” ; and  I then 
Avent  through  the  figures  to  show  that  by  reduc- 
ing the  mill  rent  from  80/.  to  40/.,  but  leaving 
the  condition  in  the  lease  standing,  that  the  mill 
rent  was  to  be  reduced  in  case  the  mill  was 
burnt  until  the  landlord  rebuilt  it : “ If  the  mill 
is  burnt,  and  the  ‘ fair  rent  ’ reduced  by  80/., 
40/.  only  will  be  knocked  off  the  rent  of  the 
mill  itself,  and  the  other  40/.  will  come  off  the 
rent  of  the  land,  which  has  been  fixed  as  a ‘ fair 
rent’  at  116/.,  but  which  by  the  burning  of  the 
mill  may  be  further  reduced  to  76/.” 

' 3160.  In  the  four  questions,  from  3103  to  3107, 
there  is  some  confusion  arising  from  your  remark 
in  3 1 02  ? — There  is,  and  I will  correct  it. 

Mr.  T.  M.  HcuIt/. 

3161.  Before  you  come  to  that,  may  I ask  you 
whether  you  make  any  .correction  of  3095  ? -I 
will  look  at  it. 

Chairman. 

3162.  That  is  the  Freshford  Toll  case?--  I do 
not  see  anything  wrong  there. 


Mr.  T.  M.  Healy — continued, 
could  not  obtain  more  than  8s.  on  the  last  occa- 
sion of  his  attempt  to  collect.  The  new  fair 
established  in  Kilkenny  city  had  had  the  effect 
of  making  the  Freshford  fairs  very  small. 
During  the  last  20  years  the  tenant  had  not  suc- 
ceeded in  getting  at  any  one  fair  more  than 
10s.’? — I do  not  know  where  those  facts  were 
got  from,  but  the  particular  facts  of  the  case 
appearing  before  us  are,  I think,  in  the  authorised 
Report.  I rather  think  Wall  v.  Eyre  is  reported 
in  the  Court  of  Appeal.  I am  not  quite  certain. 

3165.  This  is  from  the  “ Irish  Law  Times” 
Reports  ?— I do  not  know  where  those  facts 
come  from,  but  at  the  end  of  Question  3097  I 
said  : “ Whether  he  had  done  that  wilfully,  or 
whether  he  had  not,  I do  not  lor  a moment  sug- 
gest, because  I do  not  think  it  would  have  made 
the  least  difference,  even  if  he  had  been  able  to 
prove  that  these  tolls  could  not  have  been  col- 
lected ; we  could  not  wipe  them  out  of  the  lease, 
nor  out  of  the  valuation.”  I might  repeat  again 
that  the  principle  of  the  decision  was,  that  if  there 
was  a distinct,  appreciable,  part  of  the  holding 
that  was  not  agricultural  or  pastoral,  there  was  no 
jurisdiction  to  fix  a fair  rent  upon  that,  and  inas- 
much as  the  Act  recognises  but  one  holding, 
between  one  landlord  and  one  tenant,  and  under 
one  contract  of  tenancy,  we  could  not  bring  into 
the  Act  anything  that  was  outside  it ; and  being 
unable  to  divide  the  holding  or  apportion  the 
rent,  we  decided  that  the  whole  was  outside  the 
Act.  That  may  be  the  fault  of  the  Act,  or  the 
fault  of  the  Court ; but  that  is  the  principle. 


Mr.  T.  M.  Healy. 

3163.  You  state  here  (Questions  3095  and 
3096j,  “ Of  course  everyone  knows  that  the 
meaning  of  letting  tolls  is  that  they  are  to  be 
collected  by  the  tenant.  There  was  evidence 
that  for  a considerable  number  of  years  after  the 
date  of  the  lease  (which  I have  not  got)  the  men 
did  collect  the  tolls,  and  got,  I do  not  say  a large 
substantial  sum,  but  got  an  appreciable  sum  of 
money  out  of  them  every  year.”  Then  I said, 
“ Ten  shillings,  was  it  not?”  (It  is  reported  as, 
“ A few  shillings,”  but  it  should  be  “ Ten 
shillings,  was  it  not?”)  and  you  say  : “ No  ; the 
evidence  was,  that  approaching  the  time  when  he 
served  his  originating  notice,  the  tolls  fell  off, 
they  were  not  collected  ; but  whether  they  were 
not  collected  because  he  did  not  choose  to  collect 
them,  or  whether  they  were  not  collected  because 
they  were  not  collectable,  we  could  not  tell  ; 
what  we  had  before  us  was  that  they  were  let,  that 
they  were  in  the  lease,  that  they  were  a distinct 
subject-matter,  that  they  were  not  agricultural; 
that  they  were  separately  valued  ; and  whether 
it  is  big  or  whether  it  is  little,  the  case  does  not 
raise  the  point  that  if  there  is  one  separable,  sub- 
stantial, portion  of  the  subject-matter  that  is  not 
agricultural  or  pastoral  in  character,  and  that 
cannot  have  that  character  attributed  to  it,  we 
cannot  deal  with  it”? — That  is  a plain  misprint, 
the  case  “ does  ” raise  the  point,  not  “ does  not  ” 
raise  the  point. 

3164.  That  is  not  my  point ; I find  from  27 
“ Irish  Law  Times  ” Reports  the  .case  is  given  in 
this  way  : “ The  tenant  had  attempted  to  collect 
the  tolls;  these  were  formerly  valuable,  but  he 

0.122. 


Chairman. 

3166.  I understand  you  to  say  that  the  report 
in  the  “ Irish  Law  Times  ” is  inaccurate  ? — I do 
not  say  that.  I cannot  give  you  the  facts  of  those 
202  cases ; I cannot  (no  human  being  could) 
carry  them  all  in  my  mind  ; I give  you  the  grounds 
of  the  decision,  and  I try  to  give  you  the  outline 
of  the  facts,  or  a summary.  This  is  a very  good 
instance,  I could  not  give  you  a better  one,  of 
the  impossibility  of  attempting  to  state  the  sub- 
stance of  a case.  At  3012  I may  have  misled 
the  Committee  ; I said  I had  been  in  a minority 
of  one  on  a demesne  land  case;  that  was  not 
Griffin  v.  Taylor,.  It  was  long  after,  in  Magner 
v.  Hawkes,  that  the  difference  arose.  The  very 
last  question  of  all  is  3124  : I was  being  asked 
about  W atson  v.  Abercorn,  and  some  one  asked 
me  the  ground  of  the  decision  in  the  Court 
below. 

3167.  That  is  Question  3124,  is  it  not  ? — That 
question  was  asked  when  the  Committee  was 
breaking  up.  The  contention  of  the  tenant  was 
that  some  money  had  been  paid  by  his  predecessor 
to  the  outgoing  tenant,  and  that  he  had  ref  used  to 
give  up  a piece  of  one  townland  until  he  got  a 
piece  of  another  in  exchange.  That  was,  I pre- 
sume, the  ground  of  the  decision  in  the  Land 
Commission.  W e thought  in  the  first  instance 
that  it  was  clearly  proved  that  the  landlord  had 
got  the  land  up  into  his  own  entire  possession, 
having  bought  the  tenants  out,  and,  as  regards 
the  exchange,  we  did  not  attach  very  much 
weight  to  the  fact  that  the  tenant  stood  out 
against  being  moved  from  one  place  to  another 
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Chairman — continued. 

on  an  estate  where  there  was  some  evidence  that 
the  tenants  had  always  been  well  treated.  I may 
say  that  the  case  was  heard  by  a Court  of 
four,  including  the  Master  of  the  Rolls,  who  has 
more  knowledge  of  the  North  of  Ireland  than 
any  one  of  us,  and  each  and  every  one  of  the 
judges  in  giving  judgment  said  that  he  thought 
on  the  facts  it  was  a perfectly  plain  case.  That 
is  the  last. 

3168.  Now  we  will  go  on  to  new  ground. 
You  left  off  with  a consideration  of  the  demesne 
cases.  We  now  come  to  the  rather  troublesome 
ground  of  town  parks.  The  especial  question  as 
to  town  parks,  so  far  as  we  can  judge  from  the 
evidence  already  before  us,  is  : What  is  a town  ? 
— That  is  only  one  question. 

3169.  That  is  the  first  special  question  ?— To 
understand  the  difficulties  about  the  town  parks 
I have  to  ask  the  Committee  to  go  back  to  the 
definition  in  the  original  Act  of  1881,  Section 
58,  Sub-section  2.  It  is  an  artificial  definition. 
I cannot  make  these  cases  clear  at  all  until  I 
first  make  clear  what  the  definition  is ; “ any 
holding  ordinarily  termed  ‘ town  parks,’  adjoin- 
ing or  near  to  any  city  or  town,  which  bears  an 
increased  value  as  accommodation  land  over  and 
above  the  ordinary  letting  value  of  land  occupied 
as  a farm,  and  is  in  the  occupation  of  a person 
living  in  such  city  or  town,  or  the  suburbs 
thereof.”  That  is  the  original  definition ; it 
is  amended  afterwards,  and  the  cases  on  the 
amending  Act  of  1887  are  quite  distinct  from 
those  on  the  original  Act  of  1881.  There 
must  be  three  conditions  concurring  to  make 
a statutory  town  park  : No.  1,  “ A holding 
ordinarily  termed  town  parks  adjoining  or  near 
to  any  city  or  town.”  No.  2,  it  must  bear  “ an 
increased  value  as  accommodation  land  over  and 
above  the  ordinary  letting  value  of  land  occu- 
pied as  a farm  ; ” and  No.  3,  it  must  be  “ in  the 
occupation  of  a person  living  in  such  city  or 
town,  or  the  suburbs  thereof.”  When  you  come 
to  the  amending  Act  (which  1 want  to  keep  for 
the  present  separate),  you  will  find  the  develop- 
ment of  the  town  and  the  accommodation  of  the 
inhabitants  are  mentioned  for  the  first  time. 

Mr.  T.  W.  Russell. 

3170.  The  Act  of  1887  ?— The  Act  of  1887  ; 
but  I want  to  keep  them  separate. 

Chairman. 

3171.  Section  9 ? — This  definition  does  not 
exclude  from  the  Act  town  parks  in  the  natural 
sense  if  they  are  occupied  by  people  who  do  not 
live  in  the  town.  I hope  I make  that  clear, 
because  a great  deal  turns  upon  it. 

3172.  Yes  ; very  well  ? — You  have  not  only  the 
character  of  the  holding  to  look  to,  but  you  must 
also  find  that  it  is  in  the  occupation  of  a towns- 
man, and  therefore  when  you  use  the  words 
“town  parks”  in  dealing  with  these  cases  you 
are  constantly  liable  to  the  confusion  of  speak- 
ing of  a town  park  in  character,  when  what 
the  Court  means  is  a town  park  excluded  from 
the  Act.  They  are  quite  distinct.  A town 
park,  to  be  put  out  of  the  Act,  and  to  be  within 
the  exception,  must  be  a town  park  of  which 
the  tenant  lives  in  the  town.  The  second  condition 
has  again  a curious  limitation  in  its  application. 
The  holding  is  to  bear  an  increased  value  as 


Chairman — continued. 

accommodation  land  ; that  is  not  that  it  is  let 
at  a higher  rent ; for  example,  in  Killeen  v. 
Lambert,  some  of  the  town  parks  that  were 
excluded  were  held  at  low  rents,  but  they 
bore  “ increased  value  as  accommodation  land,” 
as  was  proved  by  the  fact  that  adjoining 
land  held  by  butchers  and  other  people  in 
the  town  was  let  at  a much  higher  rent.  I 
have  no  right  to  speculate  on  the  object  of  a 
provision,  but  apparently  the  desire  was  to  ex- 
clude the  land  round  the  town  that  had  a demand 
upon  it  for  the  accommodation  of  the  inhabitants. 
The  main  point  is  this — and  I want  to  make 
that  clear — that  the  question  of  town  park  does 
not  depend  upon  the  amount  of  rent ; it  depends 
upon  the  land  bearing  a specific  additional  value 
of  a particular  kind. 

3173.  You  have  said  that  it  depends  upon 
residence,  for  one  thing  ? — Residence  of  the 
tenant — that  is  one  condition — I gave  you  the 
three. 

3174.  I was  going  to  say  upon  that  point  of 
residence : Have  you  had  any  questions,  raised 
as  to  what  constitutes  residence? — We  have 
certainly,  and  I will  come  to  them  afterwards  ; 
but  I want  just  (if  you  will  kindly  allow  me;  I 
think  it  will  be  the  shortest  way)  once  and  for 
all  to  get  this  definition  clear. 

3175.  Very  well? — Now  this  increased  value 
is  increased  value  as  accommodation  land.  I 
understand  proximity  value  to  be  a value  that 
attaches  just  as  much  to  a farm  as  to  land  used 
for  anything  else.  Proximity  value  is  the  addi- 
tional value  that  land  gets  from  being  near  a 
town,  because,  in  the  first  place,' there  is  a better 
market  for  its  produce  ; and,  in  the  second  place, 
there  are  greater  facilities  for  its  cidtivation,  in 
the  way  of  getting  manure,  providing  labour, 
and  so  forth  ; but  whether  it  is  a town  park,  or 
whether  it  is  not,  it  seems  tome  that  its  ordinary 
letting  value  as  a farm  includes  its  proximity 
value ; therefore  this  section  provides  that  what 
is  to  be  proved  is  “ increased  value  as  accommo- 
dation land.”  Now  that  is  not  proximity  value. 
The  meaning  that  I understand  that  to  bear  is 
this  : that  it  is  value,  over  and  above  the  proximity 
value,  arising  from  the  demand  for  land  of  that 
character  by  a particular  class  of  persons;  in 
other  words,  it  is  value  arising  from  demand,  if  we 
go  back  to  political  economy,  if  it  is  not  gone  to 
the  planets. 

Mr.  T.  W.  Russell. 

3176.  Do  not  mention  it  in  connection  with 
the  Irish  Land  Acts,  please?- — 1 am  really  try- 
ing to  explain,  Mr.  Russell,  a rather  compli- 
cated subject.  There  is  a particular  class  of 
customers  that  raise  the  price  of  the  land  by 
looking  for  it.  That  has  nothing  to  do  with 
proximity  value,  except  so  far  as  those  people  are 
customers  who  live  in  the  town  ; therefore, 
carrying  it  on,  proximity  value  is  value  because 
the  land  is  near  a town ; accommodation  value  is 
a further  value  because  there  is  a particular 
class  of  demand  for  the  land  ; and  then,  lastly, 
the  excluded  town  park  is  to  be  in  the  occupation 
of  a person  living  in  the  city  or  town,  or 
its  suburbs.  ■ Those  three  conditions  must 
coexist  to  throw  a town  park  out  of  the  Act; 
and  having  said  so  much,  1 now  just  say,  gene- 
rally, that  every  branch  of  that  definition  has 

been 
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Mr.  T.  W.  Russell — continued, 
been  the  subj  ect  of  several  cases;  and,  further, 
it  has  been  the  subject  of  an  amending  Act ; I 
can  give  you  the  cases,  and  give  you  the  ques- 
tions. 

Chairman. 

3177.  I think  that,  perhaps,  makes  very  clear 
to  the  Committee  the  view  you  take  ; but  as  to 
the  qualifications,  as  to  the  nature  of  residence  in 
the  suburbs,  what  do  you  say? — I will  take 
whichever  of  those  questions,  sir,  you  think 
most  convenient. 

3178.  On  the  nature  of  residence,  what  point 
has  been  raised  there? — A very  singular  case 
has  recently  arisen  on  that  question  of  residence. 
First  there  is  an  important  point  on  the  date  : 
“ is  in  the  occupation  of  a person  living  in 
the  town”;  when  must  he  live  in  the  town? 
That  arose  in  a case  of  Nelson  v.  Headfort,  in 
which  there  was  a difference  of  opinion.  It  was 
contended  for  the  landlord  that  the  tenant  is 
excluded  if  he  lives  in  the  town  when  he  serves 
his  originating  notice,  or  if  he  lived  in  the  town 
at  the  passing  of  the  Act.  It  was  contended 
for  the  tenant  : “ No,  if  I don’t  live  in  the  town 
when  I serve  my  notice,  my  town  park  is  not 
excepted.”  The  case  was  argued  with  great 
acuteness,  and  in  the  end  Lord  Justice  Naish  was 
of  opinion  that  unless  he  lived  in  the  town  when 
he  served  his  notice  he  would  not  be  out  of  the 
Act.  We  came  to  the  conclusion  that  if  the 
status  of  town  park  had  attached  to  the  holding 
by  the  tenant’s  being  a man  living  in  the  town 
when  the  Act  passed,  his  going  out  of  it  after- 
wards would  not  put  him  into  the  Act. 
E converse) ; that  if  the  town  park  in  the  natural 
sense  was  in  the  occupation  of  a person  who 
lived  outside  the  town  when  the  Act  passed,  it 
could  not  be  thrown  into  the  exception  by  the 
tenant’s  coming  afterwards  to  live  in  the  town ; 
and  it  was  illustrated  by,  what  anyone  would 
see,  the  extraordinary  consequences ; if  we  took 
the  originating  notice  as  the  date  which  decided 
the  town  park,  tenants  could  go  out  into  the 
country  for  a while,  fix  their  rents,  and  come 
back  again  ; if,  on  the  other  hand,  farmers  out- 
side came  in,  or  the  holdings  devolved  on  towns- 
men, the  result  would  be  the  opposite  ; but 
that  construction,  1 mean  our  construction, 
was  adopted  in  the  amending  Act ; and,  as  I 
understand  the  amending  Act,  it  really  carries 
out  and  ratifies  the  principle  of  Nelson  v.  Head- 
fort,  but  makes  it  clear  that  subsequent  changes 
backwards  and  forwards  are  not  to  affect  the 
question. 

3179.  Now,  what  other  condition  is  there 
besides  date  ? — The  next  case  was  a case  upon 
which  you  seem  not  to  have  had  full  informa- 
tion, the  case  of  Martin  v.  Annesley.  In 
Martin  v.  Annesley  the  holding  was  an  undoubted 
natural  town  park ; it  was  a field  used  with  a house 
in  Newcastle,  the  house  being  held  under  -one 
tenancy  and  the  field  held  under  another.  It 
was  a field  adjoining  the  house,  of  an  agricultural 
character,  within  300  yards  of  the  town  of  New- 
castle, which  is  a watering-place  in  the  County 
Down.  House  and  field  were  occupied,  and  the 
house  was  lived  in,  by  a tenant  named  Martin, 
who  was  the  predecessor  of  the  man  before  the 
Court,  and  he  died  the  owner  and  occupier  of  both, 
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before  the  Land  Act.  The  house  was  a fur- 
nished house,  and  you  will  find  that  important 
afterwards.  The  tenant  Martin,  who  was  before 
the  Court,  was  his  personal  representative;  he 
went  into  possession  of  the  house  and  field,  but 
he  let  the  house  to  a lady,  who  first  came  there 
to  reside  before  1878.  He  went  in  as  personal 
representative,  and  an  administration  suit  was 
brought  against  him  before  the  Vice  Chancellor  to 
make  him  account  for  the  property  of  the  deceased 
Martin,  which  included  the  house,  the  furniture, 
and  the  field.  He  had  made  away  with  the 
property  ; he  was  ordered  to  give  an  account, 
and  he  could  not;  and  he  was  sent  to  gaol. 
According  to  my  note  he  Avas  sent  to  gaol  some 
time  in  1878.  A sequestrator  Avas  appointed 
Avho  took  possession  of  all  his  property ; he  sold 
all  the  furniture  out  of  the  house,  and  he  made 
Avhat  he  could  of  the  house  and  the  land ; but  at 
the  crucial  date  in  1881  the  house  Avas  empty. 
You  seem  to  have  heard  of  a Avife  and  children. 
The  point  of  the  case.  Avas  that  every  stick  of 
furniture  had  been  sold  out  of  the  house,  and  it 
Avas  absolutely  empty  in  1881,  having  been  left 
empty  Avhen  the  lady'  who  took  it  had  gone  away. 
It  remained  empty,  I think,  until  the  folloAving 
year  (1882),  and  then  it  Avas  let  again  to  a tenant, 
but  the  land  all  through  Avas  kept  in  posses- 
sion of  the  sequestrator.  Unfortunately  the 
tenant  went  out  of  his  mind  (apparently  his 
dealings  Avith  the  property  may  have  con- 
tributed to  that),  and  he  Avas  sent  to  the 
Downpatrick  Lunatic  Asylum  very  shortly  after 
1878,  and  he  has  been  there  for  the  last  12 
years.  The  sequestrator  representing  him  served 
an  originating  notice  to  fix  a fair  rent,  and  the 
landlord  argued  it  in  this  Avay  (he  failed,  but  he 
argued  it)  : “ If  you,  sequestrator,  are  in  pos- 
session for  the  purpose  of  serving  me  with  an 
originating  notice,  I am  entitled  to  hold  you  to 
have  been  lh-ing  in  the  place.”  The  sequestrator 
said,  “ I Avas  not  living  in  the  place,  it  Avas  empty.” 
The  landlord  said,  “The  place  is  in  your  legal 
occupation  ” ; and  Ave  had  to  determine  whether 
“ living  in  the  toAvn  ” meant  having  an  empty 
house-  in  the  town.  There  Avas  great  confusion 
about  how  the  house  had  been  used  in  1880, 
1881,  and  1882.  I observe  an  expression 
used  that  we  Avent  into  “minutim.”  You  will 
kindly  observe  Ave  have  to  hear  everybody,  and 
this  Avas  the  case  that  was  made.  The  upshot  of 
it  all  was,  having  regard  to  the  fact  that  the 
previous  unfortunate  lunatic,  when  he  had  his 
senses,  had  let  this  house  to  a tenant,  and  that  his 
sequestrator  subsequently  let  it  to  tenants,  that 
it  was  not  a house  that  he  lived  in  at  all.  We 
had  not  a shadow  of  evidence  that  he  ever  had 
lived  in  it  after  the  death  of  the  previous  tenant 
whom  he  represented,  and  into  the  possession  of 
Avhose  property  he  had  got,  I do  not  say 
illegally,  but  under  circumstances  that  made  him 
personally  ansAverable.  W e affirmed  the  decision 
of  the  Land  Commission,  that  there  Avas  no 
evidence  that  the  tenant  Avas  living  in  the  town  ; 
Ave  decided  the  case  in  favour  of  the  tenant,  but 
the  landlord  stating  that  he  thought  he  might 
get  evidence  to  prove  that  the  sequestrator  had 
been  personally  dealing  with  the  place  in  1881, 
13  years  ago,  Ave  withheld  the  order  until  the 
1st  of  June  (this  very  day),  on  condition  that 
if  the  landlord  could  get  any  further  evidence 
x 3 he 
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he  might  bring  it  forward,  on  affidavit,  as  to 
the  user  of  the  place  in  1881.  The  Registrar 
told  me,  last  week,  no  further  evidence  was 
given,  and,  therefore,  1 presume,  by  the  time 
I am  sitting  here  the  order  has  been  finally 
affirmed. 

Mr.  M‘  Carton. 

3180.  There  was  no  question  raised  in  that 
case,  was  there,  as  to  whether  it  was  a village,  a 
hamlet,  or  a town  ? — None  whatever,  in  that  case. 
We  have  had  that  question  raised  in  other  cases ; 
but  you  asked  me,  you  will  remember,  for  cases 
in  which  the  question  of  residence  had  arisen,  and 
I am  giving  you  them  in  order. 

Chairman. 

3181.  Now,  on  the  word  “suburbs”? — We 
have  had  two  cases  on  that.  One  did  not  come 
from  the  Land  Court ; the  other  did. 

3182.  I thought  all  the  cases  came  from  the 
Land  Commission?  — No;  one  was  an  appeal 
from  the  Queen’s  Bench. 

3183.  Then  this  is  not  one  of  your  202  cases  ? 
— This  is  not  one  of  my  202  cases.  You  will 
observe  that  the  words  are,  “ living  in  such  city 
or  town,  or  the  suburbs  thereof.” 

3184.  Yes? — The  first  case  that  arose  on  that 
was  the  case  of  Rossmore  v.  Donnelly. 

3185.  We  have  had  the  general  facts  of  the 
case? — Then  I may  put  it  shortly:  We  were 
satisfied  that,  having  regard  to  the  size  of 
Monaghan,  which  was  the  town,  the  residence  of 
the  bishop  was  not  in  the  suburbs.  As  a matter 
of  fact,  the  bishop’s  residence  was  a little  beyond 
his  cathedral.  There  was  a very  angry  dispute 
in  the  case  in  consequence  of  the  refusal  of  the 
Land  Commission  to  allow  an  appeal  ; I do 
not  say  the  refusal  was  wrong,  but  there  was  a 
strong  controversy  in  the  case  in  consequence  of 
a refusal  to  give  the  appeal,  and  an  undertaking 
to  give  a case  stated,  if  any  question  of  law  could 
be  developed ; but  when  the  case  came  before  us 
we  stopped  counsel  on  the  question  of  “ suburbs,” 
because  it  so  happened  that  all  the  three  judges 
who  were  hearing  the  case  were  perfectly  familiar 
with  the  bishop’s  residence  ; we  had  all  been  in 
it ; I had  myself  been  in  the  very  fields  that  were 
in  dispute;  the  fields  were  nearer  to  the  town 
than  the  residence,  and  I thought  it  was  admitted, 
at  all  events  it  was  assumed  in  the  argument, 
that  they  were  land  that  bore  an  additional  value 
as  accommodation  land.  We  did  not  go  into 
that  point ; we  said : The  bishop’s  residence  is 
not  in  the  suburbs  because  of  the  size  of  the 
town,  the  nature  of  the  place,  and  the  distance. 
We  had  to  judge  of  all  those  things.  Then 
the  next  case  arose  in  Dundalk.  This  is  one 
of  our  solicitor  tenants,  of  whom  we  have  had 
several. 

Mr.  T.  W.  Russell. 

3186.  We  have  also  had  the  facts  of  that  case  ? 
— This  case  turned  on  the  facts. 

Colonel  Waring. 

3187.  Can  you  name  the  case  ? — Caruth  v. 
McMahon.  It  was  decided  on  the  2nd  February 
of  this  year.  The  population  of  Dundalk  was 
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12,449.  The  holding  was  two  fields  used  as 
accommodation  land.  I think  they  were  actually 
adjoining  the  municipal  boundary,  a great  deal 
nearer  to  the  town  than  where  the  tenant  lived, 
and  undoubtedly  bearing  an  additional  value  as 
accommodation  land.  Those  facts  were  found 
by  the  Sub-Commission  and  also  by  the  Head 
Commission,  and  we  did  not  go  much  into  them. 
Mr.  McMahon  is  a well-known  solicitor  in  Dun- 
dalk ; he  had  his  residence  not  near  the  holding 
but  about  a quarter-of-a-mile  off,  and  about  half- 
a-mile  outside  the  town  beyond  the  railway 
station.  .The  position  of  the  poor-house,  which 
was  beyond  him,  and  other  places  that  were 
round  about  were  all  considered,  and  I remember 
well  my  brother,  Lord  Justice  Barry,  quoting 
the  poet  Cowper  for  the  suburban  residence, 
“ with  the  three  mile  stone  at  the  gate,”  to  show 
how  far,  according  to  the  ordinary  meaning, 
“ suburbs  ” might  extend.  We  thought  that  with 
a solicitor  walking  in  and  out  every  day  to  his 
business,  the  surroundings,  the  poor-house,  and 
the  station,  and  the  rest  Jof  it,  anybody  in  the 
street  would  have  called  that  a suburban  residence ; 
and  having  come  to  that  conclusion,  we  held  that 
Mr.  McMahon  lived  in  the  suburbs  of  Dundalk, 
and  as  he  lived  in  the  suburbs,  and  the  other  facts 
were  all  against  him,  he  was  ruled  out  of  the 
Act. 

Mr.  T.  M.  Healy. 

3188.  Was  the  tcnn  “residential  fringe” 
used? — “Residential  fringe,”  I dare  say,  may 
have  been  used.  There  was  a great  controversy 
over  a dictum  of  the  Sub-Commissioner,  in  which 
he  attempted  to  define  “ suburbs  ” as  places 
which  were  to  be  reached  by  continuous  lines 
of  houses.  There  is  no  doubt  the  foundation  of 
all  this  town  park  exception  is  the  existence  of 
a region  round  the  town  which  bears  an  additional 
value,  and  you  may  call  it  “ fringe  ” or  “ zone  ” ; 
that  idea  is  at  the  bottom  of  it  all,  as  I have 
shown  you  already,  on  the  question  of  accom- 
modation value. 

Chairman. 

3189.  Now,  on  the  point  as  to  what  is  a town  ? 
— Before  we  come  to  that,  perhaps  it  will  be 
better  to  finish  this  point  about  the  value,  as  I 
am  on  it. 

3190.  No,  go  on,  if  you  please,  in  your  own 
way? — I had  better  give  all  the  towns  that  I 
know  of  that  we  have  had  in  the  Court  of 
Appeal. 

Mr.  T.  W.  Russell. 

3191.  Will  you  tell  us  the  names  of  the  towns, 
all  of  them  ? — Claremorris,  Aughnaclog,  Kil- 
kenny, Kells,  Carlingford,  Strokestown,  Ballina- 
hinch  in  the  County  of  Down,  Downpatrick, 
Bushmills,  Rathdowney,  Dunmanway,  Ennis, 
Dublin,  Dundalk,  Newcastle  County  Down,  and 
Caledon. 

Mr.  Sexton. 

3192.  Were  those  all  held  to  be  towns? — I 
think  all  those  were  held  to  be  towns.  The  point  of 
what  was  a town  has  never  been  seriously  contro- 
verted 
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Mr.  Sexton — continued. 

verted  in  our  Court  until  the  Caledon  case.  There 
were  cases  before  judges  on  circuit,  and  I believe 
there  have  been  cases  before  the  Land  Commis- 
sion also,  in  which  the  population  test  appeared  to 
have  been  used,  if  not  as  an  exclusive  test,  at 
least  as  a leading  test. 

Chairman. 

3193.  This  is  a very  important  branch,  and  I 
wonder  whether  it  would  not  be  sufficient  if  you 
were  to  state  the  principle  established  by  a series 
of  cases,  and  simply  give  us  a reference  to  the 
name  of  the  case? — very  well,  I will  do  that. 

Mr.  T.  W.  Russell. 

3194.  Could  you  tell  us  what  the  law  with 
regard  to  town  parks  was,  the  old  law,  before 
1887,  as  decided  by  Mr.  Justice  Lawson,  and  then 
go  on  and  tell  us  how  the  law  has  either  been 
narrowed  or  extended  by  the  Act  of  1887  ?— If 
you  mean  by  the  Act,  I was  coming  to  that 
subsequently  ; but  if  you  mean  by  the  decisions, 
that  is  another  matter. 

Chairman. 

3195.  My  suggestion  is  this  : would  it  not  be 
sufficient  for  you  to  state  the  principle  established 
by  a series  of  cases,  and  give  a reference  to  the 
cases  ?— There  is  no  distinction  whatever  that  I 
know  of  between  the  law  of  1881  and  now,  upon 
the  question  of  what  is  a town,  so  far  as  the 
Court  of  Appeal  is  concerned. 

Mr.  T.  M.  Healy. 

3196.  1881  ? — 1881,  as  regards  what  is  a 
town. 

Mr.  T.  W.  Russell. 

.3197.  Well,  I do  not  like  to  interpolate  any 
question,  because  it  is  not  my  time  ?— I do  not 
quite  understand  your  question. 

3198.  For  example,  did  not  Judge  Lawson 
under  the  Act  of  1870,  which  had  the  same  defini- 
tion of  town  parks  as  188],  hold  that  Newmarket, 
County  Cork,  with  a population  of  765,  was  not 
considerable  enough  to  be  a, town?— I cannot  tell 
you  about  any  particular  case  of  figures,  but  I 
can  tell  you  this,  that  the  population  test  is 
stated  m reported  cases  to  have  been  taken  as  a 
definite  test  in  other  courts.  I cannot  (and  with 
all  respect  must  decline,  because  I am  incapable 
of  doing  it)  discuss  whether  these  tests  were  rio-ht 
or  whether  they  were  wrong  in  particular  cases, 
not  having  all  the  facts  before  me. 

3199.  I am  not  discussing  that,  but  it  is  the 
act  . I have  no  doubt  there  are  cases  which 

appear  to  show  that  the  population  test  was  taken 
as  conclusive  by  some  Judges  before  the  ques- 
tion came  into  the  Court  of  Appeal;  but  the 
population  test  was  never  taken  as  decisive  by 
the  Court  of  Appeal. 

Chairman. 

3200.  Tell  us,  will  you  ; I think  this  will  be 
tiie  shortest  w ay  of  getting  at  it ; what  test  or 
tests  have  been  taken  in  the  Court  of  Appeal ' > — 

I will.  1 1 

3201.  Not  going  through  all  the  cases  in  detail, 
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Chairman — continued. 

have  not  too  much,  but  giving  us  the  tests  and  a 
reference  to  the  names  of  the  cases  ?— The  popu- 
lation test  before  the  question  came  into  the 
Court  of  Appeal  had  got  to  this,  that  there  were 
cases  appearing  to  show  that  something  between 
500  and  600  was  not  a town  ; that  something 
between  700  and  800  was. 

Mr.  T.  W.  Russell. 

3202.  Newmarket  was  765,  and  was  ruled  not 
to  be  a town  by  Judge  Lawson  ? — Carlingford  is 
one  I have  mentioned  already  with  a population 
of  /27  ; and  there  was  a case,  Sheehy  v. 
McGowan,  decided  in  the  Court  of  Appeal  on 
Carlingford,  holding  land  to  be  a town  park,  so 
far  back  as  1887. 

3203 . Is  not  Killeen  v.  Lambert  the  case  ? — 
Killeen  v.  Lambert  was  at  Claremorris,  and  I 
believe  the  population  was  over  1,200.  What  we 
have  taken  as  a test  is  : Is  the  place,  in  popular 
language,  a town,  and  being  in  popular  language 
a town,  is  it  proved  by  the  landlord,  on  whom  the 
onus  lies,  that  the  land  in  question,  the  particular 
holding,  bears  an  increased  value,  because  there 
is  an  accommodation  demand  by  townsmen  for 
it  ? Now,  you  will  see  how  that  works.  There  is  a 
complete  mistake,  I think,  in  a question  where 
the  words  occur  “ any  assemblage  of  houses  is 
sufficient”;  that  is  not  a full  quotation  from  the 
judgment. 

3204.  That  was  never  said  here,  I think  ? — I 
have  it  here  in  the  evidence. 

Chairman. 

3205.  Is  it  not  desirable  to  avoid  going  into 
controversy,  and  would  not  an  exposition  of  the 
views  and  tests  of  the  Court  of  Appeal  be  more 
satisfactory  to  us  ? — I will  put  it  in  this  way  : 
We  never  decided  that  any  assemblage  of  houses 
and  people  would  constitute  a town ; but,  any 
assemblage  of  houses  and  people  larger  than  a 
village.  That  is  a quotation  from  Johnson’s 
Dictionary.  Where  there  was  such  “a  demand 
for  accommodation  land  ” that  there  was  a rise 
of  value  because  there  were  people  living  in  the 
place  who  wanted  accommodation  land,  we  held 
that  to  be  evidence  that  the  place  was  so  con- 
siderable as  to  be  a town;  in  other  words,  the 
two  things  are  correlative.  If  there  is  an  assem- 
blage of  houses  to  begin  with,  larger  than  a 
village,  if  we  find  that  the  inhabitants  of  that 
assemblage  of  houses  have  raised  the  value  of 
the  particular  holding  by  demanding  additional 
accommodation  land,  then,  and  then  only,  it  is 
a town  park.  But  the  population  test  alone  is 
most  fallacious.  We  do  not  leave  it  out  at 
all ; we  take  it  into  consideration,  but  if  it 
was  taken  exclusively,  it  would  be  most  fallacious. 
There  are  many  towns  the  inhabitants  of  which 
hardly  want  accommodation  land  at  all ; it  may 
be  a spread-out  place,  where  every  man  has  as 
much  land  as  he  wants  for  his  own  needs,  and  so 
forth,  but  there  are  many  towns,  of  smaller  popu- 
lation, where  there  are  fairs  and  markets  which 
bring  congregations  of  people  and  cattle,  and  in 
such  cases  what  we  require  is  evidence  that  the 
value  of  the  land  is  raised  by  a demand  on  the 
part  of  people  living  in  the  town  for  accommo- 
dation land.  I do  not  think  I can  put  it  clearer 
than  that. 

x 4 3206.  But 
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Mr.  T.  W.  Russell. 

3206.  But  just  listen  to  how  Mr.  Justice 
Bewley  has  construed  this  decision  of  the  Court 
of  Appeal,  which  you  are  describing  to  us,  and 
then  you  will  see.  This  is  Fivemiletown  in  my 
own  constituency ; 1 have  a very  vital  interest  in 
this.  Now,  Mr.  Justice  Bewley,  construing  your 
decision,  states  this  in  the  Fivemiletown  case. 

“ The  Court  of  Appeal  appear  to  have  laid  down 
in  Caledon  v.  Archer  that  if  there  was  an  assem- 
blage of  houses  of  such  a character,  that  there 
was  a demand  for  accommodation  land  by  the 
inhabitants,  whether  the  place  be  strictly  speak- 
ing a town,  a village,  or  a hamlet,  it  was  to  be 
considered  a town  for  the  purposes  of  the  Act”  ? 
— I cannot  discuss  any  construction  put  on  our 
decisions.  I can  tell  you  what  our  decisions 
were,  and  I can  tell  you  distinctly  that  the 
expression  “ assemblage  of  houses  ” in  our  deci- 
sion was  a quotation  from  Johnson’s  Dictionary,  in 
which  the  definition  of  “ town  ” is  “ an  assem- 
blage of  houses  larger  than  a village.” 

3207.  That  is  how  my  constituents  suffered 
from  your  decision  ? — I wish  to  say,  once  for 
all,  that  this  is  a kind  of  question  on  which 
I must,  with  all  respect,  ask  you  to  remember 
what  my  duties  elsewhere  are.  Any  decision 
of  any  other  court  may  come  before  mine  ; it  will 
be  my  duty  to  consider  it  then.  I myself  know 
that  many  of  our  decisions  to  the  outside  world 
are  not  as  clear  as  they  are  to  lawyers,  or  to 
ourselves  ; but  it  would  be  very  wrong  for  me 
to  discuss  the  construction  that  has  been  put  by 
anybody,  and  far  less  by  another  judge,  upon 
decisions  of  my  court.  1 am  trying  to  explain 
to  you  what  our  decisions  were;  and  I would 
like  to  give  you  the  case  of  Caledon  v.  Archer, 
because  I think  it  very  important.  I will  either 
go  on  to  Caledon  v.  Archer,  or  to  a case  referred 
to  in  the  evidence  already,  which  will  illustrate 
the  meaning  of  this  very  clearly.  Goodbody  v. 
Perry  was  from  the  town  of  Rathdowney,  and 
the  question  was,  “ What  is  accommodation 
value  ? ” That  case  raised  a very  important  point 
bearing  on  what  Mr.  Russell  seems,  in  substance, 
to  be  anxious  to  arrive  at.  Rathdowney  has  in 
it  a great  brewery,  or  distillery,  belonging  to 
Perry  and  Sons,  who  are  now  a limited  company. 
There  was  a considerable  holding  of  48  acres  of 
fields  lying  at  the  back  of  the  brewery,  valued 
at  322.  10s.  ; but  taken  at  a rent  of  90/.  18s. 
from  Mr.  Goodbody,  who  was  a connection  of 
the  owners  of  the  brewery.  At  that  time  it  was 
a private  partnership;  it  afterwards  became  a 
company,  and  in  1879  Mr.  Goodbody  granted  a 
new  lease  to  the  company,  at  a rentofl05/.  1 Is.  Id., 
of  these  48  acres.  The  case  was  heard  by  a 
Bub-Commission,  presided  over  by  Mr.  Doyle, 
who  had  been  first  a barrister,  then  a lay  Sub- 
Commissioner,  and  then  a legal  Sub-Commis- 
sioner, and  whose  judgment  weighed  with  us. 

Chairman. 

3208.  We  understand  all  about  Mr.  Doyle; 
wc  have  had  him  before  us? — He  had  found  that 
these  fields  were  of  great  value  to  the  brewery, 
for  the  accommodation  of  the  brewery,  but  that 
their  value  arose  from  their  position  towards  the 
brewery ; they  lay  at  the  back  and  along  the  river, 
and  some  little  bit  away  from  the  immediate  street 
of  the  town  ; he  found  that  there  was  no  increased 


Chairman — continued. 

value  to  be  put  upon  them  as  accommodation  land 
by  reason  of  any  general  demand  on  the  part  of 
the  inhabitants,  as  distinguished  from  a demand 
by  the  brewery  which  wanted  the  land  badly. 
That  finding  was  affirmed  by  the  Head  Com- 
mission ; it  came  before  us,  and  we  affirmed  it 
also,  laying  down  the  principle  that  the  thing  to 
be  proved  is  not  that  the  particular  holding  to 
the  particular  tenant  bears  an  increased  value ; 
but  that  it  bears  an  increased  value  as  accommo- 
dation land  for  the  inhabitants  of  the  town  gene- 
rally, and,  therefore,  1 think  it  helps,  for  the 
point  that  I am  on,  to  show  you  that  there 
must  be  such  a.  body  of  inhabitants  as  to  raise 
the  price  of  land,  in  order  to  have  a town  park  at 
all ; and,  in  that  case,  although  I for  one  thought 
(if  we  were  at  liberty  to  think  of  such  a thing) 
it  an  extremely  hard  case  on  the  landlord,  and 
not  at  all  within  the  real  intention  of  the  Land 
Acts.  We  held  that  the  landlord  had  failed  to 
prove  increased  accommodation  value,  and  that 
therefore  that  holding  was  not  an  excepted  town 
park.  Mr.  Justice  Bewley  had  attached  great 
importance  to  the  size  of  it,  but  we  did  not 
attach  much  importance  to  the  mere  size  of  it, 
because  some  of  the  fields  were  quite  close  up  to 
the  town  and  actually  at  the  back  of  the  brewery 
itself.  Now  I will  come,  if  you  please,  to  the 
Caledon  case. 

3209.  Are  you  going  through  all  these  towns  ? 
— No  ; you  asked  me  to  give  you  the  leading 
ones.  I have  them  all  here.  If  it  is  all  the  same 
to  you,  I will  give  you  as  few  as  I can,  and  any 
you  ask  for. 

Mr.  T.  W.  Russell. 

3210.  Caledon  you  will  give  us? — Yes. 

3211.  That  is  the  governing  case  ?— The 
governing  fact  in  the  Caledon  case,  to  my  mind, 
was,  that  the  pink  paper,  according  to  my  recol- 
lection, showed  that  the  Sub-Commissioners  had 
added  a very  large  amount  ( whether  it  was  33  per 
cent,  or  50  per  cent,  I do  not  remember)  for  what 
they  called  “ proximity  value  ; ” and  if  you  bear 
in  mind  the  real  distinction  between  proximity 
value  (which  ought  to  attach  alike  to  land  in  the 
hands  of  a farmer  and  land  in  the  hands  of 
another  person)  and  accommodation  value,  I for 
one,  using  my  faculties  as  best  I could,  came  to 
the  conclusion  that  what  they  were  calling 
“ proximity  value  ” was  value  that  arose  from  the 
demand  for  accommodation  land.  It  was  very 
strongly  stated  in  evidence  that  there  was  increased 
value  from  accommodation  land,  and  there  were 
also  circumstances,  such  as  that  on  the  Caledon 
estate  they  had  kept  a separate  mode  of  dealing  as 
town  parks  with  certain  fields  round  about  the 
town,  which  included  the  particular  holding  in  the 
particular  case.  The  holding  was  a small  holding 
of  four  acres  three  roods  and  17  perches;  the  rent 
was  9/.;  the  valuation  was  7/.  10s.;  itwas  amarlcet 
town ; there  were  shopkeepers  in  it,  and  deciding 
the  case  as  best  we  could,  we  came  to  the  conclu- 
sion that  the  additional  accommodation  value  was 
proved,  that  Caledon  was  an  assemblage  of 
houses  larger  than  a village,  and  that  the  case 
was  out  of  the  Act. 

Mr.  Sexton. 

3212.  Did  you  in  that  or  in  any  other  case 
define  “ accommodation  land  ” and  “ accommoda- 
tion 
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Mr.  Sexton — continued. 

tion  value  ” ? — Accommodation  value,  yes,  to  the 
extent  I have  mentioned,  that  it  is  additional 
value  depending  on  the  demand  of  the  inhabitants 
of  a town  for  land  for  use  in  connection  with 
their  own  residences.  I have  mentioned,  and  I 
think  my  brother  judges  have  not  differed  with 
it,  that  “ accommodation  ” means  “ use  with  the 
residence  in  the  town  as  one  establishment.” 

The  Solicitor  General. 

3213.  Will  you  allow  me  to  ask  you  a ques- 
tion in  reference  to  what  is  said  in  “ Cherry  ” 
about  it ; Cherry  says,  on  page  330,  “ As  to  the 
first  condition  ” (that  is  about  its  being  a town) 
“there  has  been  no  express  judicial  decision 
defining  in  general  terms  what  is  to  be  con- 
sidered ‘ a town  ; I gather  you  have  really  had 
to  apply  the  question  of  fact  in  each  case? — 
Certainly. 

3214.  And  is  not  this  the  fact,  that  the  ele- 
ments of  consideration,  or  perhaps  the  governing 
elements,  have  been  of  course  first,  one  element, 
population,  and  another  element,  the  fact,  the 
presence  or  absence  of  accommodation  value  in 
the  land  in  consequence? — If  it  were  such  a 
thing  as  half-a-dozen  houses  gathered  together, 
a mere  palpable  village  or  hamlet,  I take  it,  we 
would  not  go  any  further  at  all ; but  where  it 
becomes  a question  of  whether  it  is  more  than  a 
village  and  is  a town,  in  determining  that  ques- 
tion we  look  to  see  whether  the  value  of  land 
has  been  raised  by  a demand  on  the  part  of  the 
inhabitants,  and  if  the  number  of  inhabitants  is 
sufficient  to  raise  the  value  of  the  land,  that  would 
appear  to  be  an  element  to  be  taken  into  account 
in  determining  whether  the  population  is  sufficient 
to  be  called  a town,  as  distinguished  from  a 
village ; but  every  individual  case  must  be 
decided  on  its  own  facts,  on  questions  of  this 
kind. 

Mr.  T.  M.  Healy. 

3215.  Was  not  the  word  “place”  constantly 
used  in  that  case  by  one  of  the  judges  ? — I 
cannot  tell  you  if  the  word  “ place  ” was  used, 
but  if  the  word  “ place  ” was  used,  it  must  have 
been  used  to  avoid  begging  the  question  of  “ city 
or  town.”  I am  personally  unconscious  of  ever 
having  forgotten  for  a moment  that  the  thing 
that  was  to  be  discovered  was  a town. 

The  Solicitor  General. 

3216.  Practically,  what  you  have  looked  for,  I 
suppose,  is  whether,  so  to  speak,  a man  in  the 
street  would  call  it  a town  or  not,  and  in  looking 
for  that,  you  regarded  this  element,  and  you  have 
treated  it  as  a popular  expression,  not  an  Act  of 
Parliament  expression  ? — There  is  mauy  a man 
in  the  street,  in  Ireland,  who  would  call  a piece 
of  land  a town ; but  we  did  not  look  to  him,  we 
looked  to  Sam  Johnson,  and  you  will  find  the 
actual  definition  used  there.  What  we  have 
looked  to  first  is  : Is  there  anything  which  in 
the  ordinary  meaning  of  language  to  educated 
men  is  fairly  to  be  called  a town,  and  if  it  is 
fairly  to  be  called  a town,  the  landlord  has  to  go 
further,  and  he  has  to  prove  that  the  particular 
piece  of  land  has  its  value  raised  by  a demand  on 
the  part  of  the  inhabitants  of  that  place  (and 
now  I use  the  word  “ place  ” because  I do  not 
want  to  beg  the  question),  whether  the  inhabit- 
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The  Solicitor  General — continued, 
ants  of  the  place  are  sufficiently  numerous  to 
raise  the  value  of  the  land. 

Mr.  T.  W.  Russell. 

3217.  This  is  the  last  question  I will  ask  you 
upon  the  point,  and  I hope  the  Chairman  will 
excuse  me,  seeing  that  Caledon  is  again  a place 
in  my  constituency : Is  this  a fair  statement  of 
the  case  (I  am  quoting  now  from  the  judgment 
of  the  Lord  Chief  Baron).  “ When  it  clearly 
appears  that  there  is  a subject  matter  that 
answers  the  description  of  ‘town’  in  its  ordinary 
sense,  an  assemblage  of  houses,  and  you  find 
that  assemblage  of  houses  is  of  such  a character 
that  it  increases  the  value  of  .the  land  that  is 
near  them,  because  of  their  being  used  as 
accommodation  land,  the  moment  that  increased 
value  arises  the  land  becomes,  town  parks  within 
the  meaning  of  Section  58  of  the  Act  of  1881 ; 
and  whether  for  some  purpose  or  not  you  would 
call  a place  a village ; an  assemblage  of  houses 
becomes  a town  for  the  purposes  of  the  Act ; in 
other  words  the  Court  of  Appeal  has  swept 
away  the  population  test.  Is  not  that  so? — 
It  is  certainly  not  so.  The  Court  of  Appeal  has 
not  swept  away  the  population  test,  because  the 
population  test  must  always  come  into  the  question 
of  whether  an  assemblage  of  houses  is  a town  or 
not.  Neither  the  Court  of  Appeal  nor  anybody 
else  would  call  an  assemblage  of  houses  in  which 
20  or  30  people  lived  a town.  The  first  portion 
of  the  passage  you  have  read  (I  do  not  know 
whether  it  is  a revised  judgment  or  not,  and 
again  I must  be  pardoned  for  not  discussing 
other  people’s  expressions),  puts,  it  seems  to  me, 
exactly  what  I have  been  trying  to  put,  that  on 
the  question  of  whether  or  not  an  assemblage  of 
houses  is,  or  is  not,  a town,  the  element  of 
whether  the  inhabitants  are  numerous  enough  to 
raise  the  value  of  the  land  round  it  by  wanting 
it  for  their  accommodation  comes  in  as  an  ele- 
ment, but  both  branches  react  upon  each  other. 

Chairman. 

3218.  You  regard  the  population  simply  from 
the  point  of  view  of  raising  the  value? — Not 
simply  raising  the  value  ; you  cannot  cut  the 
thing  up ; it  is  a compound  question.  The 
number  must  be  sufficient  to  justify  calling  them 
townspeople,  and  the  effect  of  their  demand  must 
be  such  that  additional  accommodation  value  is 
created  for  the  land;  if  those  two  things  co-exist, 
we  hold  it  a town. 

3219.  In  other  words  the  number  must  be 
sufficient  to  impart  an  additional  value  to  the 
outlying  land  ? — Certainly,  but  it  does  not 
follow  that  because  the  number  is  sufficient  to 
impart  additional  value  to  a field  or  two,  there- 
fore the  thing  is  a town.  You  might  have  four 
or  five  houses  together,  and  there  would  be  some 
fields  close  to  them,  and  those  fields  would  be  to 
the  inhabitants  of  those  houses  worth  a great  deal 
more  than  to  anyone  else,  but  we  never  would 
hold  that  a town  for  that  reason  only.  It  is  a 
compound  question. 

Mr.  Sexton. 

3220.  Although  the  accommodation  value  was 
created  ? — Although  the  accommodation  value 
was  created.  I have  given  the  case  of  Goodbody 
v.  Perry,  where  there  was  a very  much  increased 
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Mr.  Sexton — continued. 

accommodation  value  created  for  a particular 
tenant  living  in  an  undoubted  town,  yet  that 
was  not  enough.  I hope  I am  not  repeating 
it  too  often ; you  must  have  a value  increased 
by  a demand  of  such  a number  of  people 
living  together  as  fairly  may  be  called  towns- 
people, for  land  to  be  used  in  a particular 
way,  namely,  used  as  accomodation  land  in  con- 
nection with  their  residences,  in  a place  that  will 
fairly  answer  the  description  of  a “town.” 
Beyond  that  we  have  not  gone ; and  that  ques- 
tion must  be  answered  in  each  case  on  the  con- 
sideration of  the  whole  thing,  and  not  by  the 
population  test  alone.  To  that  extent  we  have 
not  swept  away,  but  we  have  put  the  population 
test  into  its  proper  place,  as  only  one  element  in 
a great  number.  We  are  of  opinion,  and  we 
have  said  so,  that  anyone  who  tries  to  determine 
the  queation  by  population  alone  will  bring  him- 
self into  the  absurd  position  in  the  end,  of  having 
600  or  700  on  one  side  of  the  line,  and  650  or  750 
on  the  other. 

Chairman. 

3221.  It  would  seem  that  one  consequence 
follows  from  what  you  have  said,  and  not  an  un- 
important one.  I may  be  wrong,  but  does  it  not 
follow  from  what  you  have  said,  that  in  each  case 
the  Courts  below  you,  the  Sub-Commissioners, 
and  the  Chief  Land  Commission,  must  decide  for 
themselves  upon  the  merits  of  the  case ; and, 
with  reference  to  particular  facts  of  the  case, 
that  they  do  not  derive  from  any  judgment  of 
the  Court  of  Appeal,  a principle  so.  clear  and  so 
wide,  as  in  effect,  to  illuminate  their  path  ? — On 
that  point  of  principle  I would  wish  to  say  this. 
The  Court  of  Appeal  has  never  hesitated  to  lay 
down  to  the  best  of  their  ability  every  principle  of 
law  involved  in  any  case  that  has  come  before 
them.  We  have  had  a great  many  of  them,  and 
I am  unaware  of  any  case  in  which  the  principle 
has  not  been  decided  where  it  arose  ; but  there 
is  a principle,  and  a principle  of  law,  that  we  have 
laid  down  again  and  again,  and  that  is,  that 
where  the  decision  of  any  particular  case  rests 
on  the  facts  of  that  case,  you  must  not  lay  down  a 
general  principle  by  which  one  man’s  facts  will 
govern  another  man's  rights ; and  again  and 
again  we  have  been  obliged  to  emphasise  that,  in 
consequence  of  the  tendency  continually  existing 
to  try  to  get  a ready-made  easy  arithmetic 
by  which  people’s  rights  are  to  be  decided 
in  different,  cases  on  general  principles,  where 
those  general  principles  are  not  principles  of 
law,  but  are  principles  of  fact.  Now  I ask  you 
to  allow  me  to  give  you  two  instances.  Very 
early  in  our  business  we  had  some  town  park 
cases  in  which  Mr.  Givan  was  the  landlord.  I 
think  there  were  five  tenants,  and  all  five  cases 
were  dismissed.  The  town  was  Auchnacloy,  one 
coming  rather  near  the  line  of  whether  it  is  a 
town  or  not.  We  went  into  each  case,  and  we 
thought  the  increased  accommodation  value  was 
proved  in  three  of  the  cases  and  was  not  proved 
in  two  ; in  the  three  where  it  was  proved  we 
held  that  they  were  excepted  town  parks ; in  the 
two  where  it  was  not  proved  we  held  that  they 
were  not.  That  is  an  early  instance.  I will 
also  give  you  the  latest.  We  had  a case  the 
other  day  in  which  a number  of  cases  were  all 
decided  together  against  the  tenant ; Stewart  v. 


Chairman—  continued. 

Davidson,  is  . the  name  of  . the  case  ; I have  not 
got  the  town;  but  there  one  tenant  had  picked 
up  (not  an  unusual  thing  with  townspeople  in 
Ireland)  a number  of  little  holdings  round  about 
the  town,  and  he  served  originating  notices  to 
fix  a fair  rent  upon  them.  The  tenant  was  an. 
undoubted  townsman,  and  several  of  the  holdings1 
were  undoubted  town  parks  within  the  exception 
in  the  Act  of  1881.  The  question  arose  on  the 
words  “ ordinary  agricultural  farm,”  in  the  Act 
of  1887  ; but  I am  now  illustrating  this  matter 
of  principle.  We  found  in  two  of  the  cases  that 
the  land  was  stocked,  meadowed  or  cropped,  and 
we  held  that  these  had  been  let  and  used  as  ordi- 
nary agricultural  farms,  although  only  fields. 
There  was  a mill,  I think,  on  one  of  the  other 
holdings ; there  was  a quarry  on  another ; and 
there  was  a brick-field  on  a third  ; but  we  insisted 
on  counsel  going  through  them  one  by  one,  with 
the  result  that  we  picked  out  those  where  the 
land  was  let  and  used  as  an  ordinax-y  agricultural 
fiirm,  and  we  affirmed  the  decision  in  those 
where  it  was  not  so.  I give  you  those  two  cases 
on  the  matter  about  which  you  have  asked  me, 
not  so  much  because  of  their  importance,  but 
because  they  show  you  the  impossibility  of 
deciding  one  case  by  another,  on  a question  of  fact. 

3222.  May  we  take  it  that  what  you  lay  down 
is  this : that  you  do  not  leave  the  Courts  below 
without  a guiding  principle  in  any  case  which 
allows  a guiding  pi-inciple  to  be  stated  ; but  that 
on  the  other  hand,  in  other  cases,  the  most 
vital  principle  in  your  mind  is  that  one  case  can- 
not govern  another  where  decisions  depend  upon 
facts,  and  where  the  facts  are  not  identical  ?— 
That  is  precisely  it ; but  at  the  same  time,  each 
instance  does  give  some  assistance,  though  lay- 
ing down  no  general  principle. 

3223.  It  helps  to  localise  the  thing? — Yes,  you 
want  to  find  a line  ; there  must  be  cases  on  each 
side  of  it ; eveiy  individual  case  that  you  fix  on 
either  side  of  that  line,  tends  to  give  you  what  a 
mathematician  would  call  the  “ locus  ” of  the 
line  ; but  you  cannot  draw  the  line  beforehand  so 
as  to  know  upon  which  side  of  it  any  particular 
case  will  fall.  I have  been  specially  asked  to 
mention  to  the  Committee  (by  one  of  my  col- 
leagues, who  has  insisted  on  this  very  frequently) 
an  illustration  from  the  cases  where  reasonable 
skill  is  the  question.  An  action  is  brought 
against  a surgeon  for  want  of  reasonable  skill ; 
or  a railway  company  are  sought  to  be  made 
answerable  for  want  of  reasonable  care ; in  every 
case  of  that  kind,  every  circumstance  in  the 
case  must  be  taken  into  account,  and  Lord 
Halsbuiy  (I  think  it  is)  has  laid  down  that  it  is 
an  unprofitable  inquiry  to  discuss  the  facts  of 
one  case  in  another  case,  where  the  facts  are 
different,  and  the  decision  depends  on  a question 
of  fact.  To  that  extent  (and  I emphatically 
state  to  that  extent  only)  the  Court  of  Appeal 
has  refused  to  lay  down  principles  in  these  land 
cases.  You  asked  me  the  question,  but  it  applies 
more  directly,  and  arises  more  strongly,  on  the 
pasture  cases  than  it  does  on  any  other,  for  a 
reason  which  I will  mention  when  we  come  to 
that  part  of  the  Act. 

3224.  We  may  take  it,  I think,  now,  that  you 
have  said  all  that  you  think  it  worth  while  to 
say  to  the  Committee  on  the  question  of  town 
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Chairman— continued. 

parks  ? — I have,  up  to  the  present,  been  entirely 
on  the  Act  of  1881 ; there  is  still  the  Act  of 
1887. 

3225.  That  is  Section  9 ? — Yes. 

3226.  That  is  the  distinction  between  a holding 
let  and  used  as  an  ordinary  agricultural  farm  at 
ordinary  value,  and  so  on  ? — Yes. 

Mr.  Sexton. 

3227.  May  I ask  you  whether,  in  your  under- 
standing of  the  term  “ accommodation  land  ” or 
“ accommodation  value,”  you  take  any  necessary 
account  of  the  use  of  the  land,  whether  agricul- 
tural or  other;  or  whether  you  only  consider 
that  the  inhabitants  of  the  town  or  place  (for 
whatever  reason),  have  caused  a higher  value  to 
be  attached  to  the  land  for  every  use  ? — The  use 
of  the  land  is  always  taken  into  account ; but  I 
have  again  to  remind  you  of  what  I explained  on 
Tuesday  last,  that  the  curious  condition  of  all 
these  questions  is,  that  you  have  to  begin  with 
a holding  that  is  admitted  to  be  agricultural  or 
pastoral.  You  will  observe  there  would  be 
nothing  at  all  for  the  exception  to  operate  upon 
until  you  first  have  an  agricultural  or  pastoral 
holding ; therefore,  whether  you  are  speaking  of 
town  parks,  or  whether  you  are  speaking  of  de- 
mesne laud,  the  question  never  arises  except  in 
connection  with  a holding  which  is  agricultural 
or  pastoral  in  its  character  ; for  I have  already 
told  you,  and  it  is  the  guiding  principle  through 
all  these  decisions,  that  the  tenant  must  first 
show  that  his  holding  is  agricultural  or  pastoral. 

3228.  In  its  character  ? — In  its  character 
and,  therefore,  you  observe  that  every  town  park 
on  which  the  question  arises  at  all,  must  be  first 
held,  or  admitted,  to  be  a holding  agricultural 
or  pastoral  in  its  character.  Accordingly,  we 
cannot  say  : “ This  is  no  town  park,  because  it 
is  agricultural.”  The  “ user”  has  been  gone  into 
with  the  most  extreme  minuteness.  Again,  we 
go  into  details  such  as  whether  the  tenant  kept 
post  horses  and  grew  oats  that  he  gave  to  the 
post  horses ; or  whether  he  was  keeping  cows, 
and  producing  milk  and  butter,  for  his  own 
family.  The  accommodation  use  is  very  mate- 
rial, and,  I may  say,  that  it  is  infinite  in  its 
variety. 

Chairman. 

3229.  Now,  about  the  Act  of  1887?  — We 
have  had  several  cases  on  this,  and  you  will  see 
at  once  when  you  read  the  Act,  how  it  arises. 
To  show  you  the  labyrinth  we  get  into,  take 
this,  the  tenant  has  first  to  show  a holding  agri- 
cultural or  pastoral  in  its  character.  The  land- 
lord has  then  to  show  a town  park,  with  accom- 
modation value,  in  the  possession  of  a man  living 
in  the  town.  Then  the  tenant  may  come  again 
and  proceed  to  show  an  exception  on  that  excep- 
tion, because  this  9th  Section  is  an  exception 
out  of  the  exception  that  is  in  the  1881  Act.  It 
is  not  an  unworkable  system  of  legislation,  but 
it  is  complicated.  Section  9 says,  “ A holding 
shall  not  be  deemed  to  constitute  a town  park, 
though  within  the  definition  of  the  expression 
‘town  park’  in  Section  58  cf  the  Land  Law 
(Ireland)  Act,  1881,  if  it  is  let  and  used  as  an 
ordinary  agricultural  farm.”  That  is  to  say,  the 
definition  being  what  I have  already  told  you,  a 
piece  of  land  having  an  additional  value  as  ac- 
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commodation  land,  in  the  hands  of  a tenant  living 
in  the  town,  shall  nevertheless  have  a fair  rent 
fixed  upon  it,  if  it  has  been  let  and  used 
as  an  ordinary  agricultural  farm.  There  is  a 
contrast  between  the  words  “ ordinary  agricul- 
tural farm  ” (which  is  marked  by  what  Mr.  Rus- 
sell mentioned  on  Tuesday  last)  with  “ ordinary 
farm,”  or  “ ordinary  land,”  mentioned  in  the 
previous  Act,  and  therefore,  emphasis  is  ap- 
parently pointed  to  the  word  “ agricultural.” 
Now  the  cases  we  have  had  upon  that  have  been 
puzzling  enough,  but  we  found  our  way  through 
them.  At  Ennis,  in  the  case  of  McNamara  v. 
McNamara,  a solicitor  who  is  well  known  to  us 
all  took  a piece  of  land,  actually,  I may  say,  in 
the  town  of  Ennis  ; it  had  previously  been  occu- 
pied by  a man  who  carried  on  business  in  the 
town,  and  he  farmed  it  in  a very  curious  way. 
He  let  it  out  on  what  we  call  “ conacre,”  to  the 
townspeople  in  alternate  years*  by  which  he  got 
them  to  till  it  and  to  manure  it. 

3230.  I think  we  have  had  the  facts  stated 
already  as  to  that? — We  held  that  it  was  neither 
agricultural,  nor  ordinary,  nor  a farm.  W e re- 
versed the  Land  Commission,  and  said  that  we 
would  not  fix  a rent  in  McNamara  v.  McNamara. 
In  the  Davidson  v.  Stewart  case,  which  I have 
mentioned  already,  in  which  the  two  or  three 
holdings  were  dismissed,  some  were  used  as 
brickfields,  and  uses  of  that  kind,  and  the 
last  case  (I  think  I told  you  I would  give  you 
the  last  case)  was  the  case  of  Murphy  v.  Harring- 
ton, I think,  where  the  land  had  been  meadowed 
for  15  years. 

3231.  I thought  Davidson  v.  Stewart  was  the 
last? — No,  Davidson  v.  Stewart  I have  given 
you  already,  but  Murphy  v.  Harrington  was  a 
case  where  the  land  had  been,  for  15  years, 
meadowed,  and  the  evidence  was  that  it  had 
never  been  tilled,  and,  resting  on  the  introduction 
of  “ agricultural,”  and  the  contrast  of  that  term 
with  “ pastoral,”  we  held  that  that  was  not  an 
ordinary  agricultural  farm.  I am  told  that  the 
word  is  put  in  on  high  legal  authority.  We 
held  that  it  had  its  effect,  and  that  a grass  town 
park  was  not  within  the  exception  from  the  excep- 
tion from  the  Act. 

Mr.  T.  W.  Russell. 

3232.  It  narrowed  it?  — The  exception  did 
not  extend  to  it.  We  had  also  an  important 
case,  Daly  v.  Wright,  in  Dunmanway,  in  which 
the  same  point  arose.  The  question  in  these 
cases  always  is  (you  will  understand  it  is  still  a 
question  of  pure  fact)  : Is  the  thing  which  is 
already  within  the  Act  of  1881  taken  out  of  the 
Act  of  1881  by  having  been  both  let  and  used  as 
an  ordinary  agricultural  farm.  And  there  is  a 
very  narrowing,  and,  I think,  a very  justly 
narrowing,  provision  that  it  must  be  both  let  and 
used  ; that  is,  that  the  landlord's  intention,  as  it 
were,  comes  into  the  question  of  letting  it  out, 
once  it  is  proved  to  be  a town  park.  Now  the 
last  clause  also  is  important  as  an  indication 
of  the  meaning  of  this  exception  : “ Without 
substantially  interfering  with  the  improvement 
or  development  of  the  city  or  town  to  which  it 
belongs,  or  the  accommodation  of  the  inhabitants 
thereof.”  I have  already  pointed  out  to  you 
that,  in  consequence  of  the  curious  mixture  ot 
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Mr.  T.  W.  Russell — continued, 
condition  of  tenant’s  residence,  and  character 
of  the  land,  the  development  of  the  town  may 
be  just  as  much  cut  up  under  the  Act  as  it 
stands,  as  if  it  was  not  considered  at  all ; because 
if  the  tenant  lives  outside,  his  town  park  may 
interfere  as  much  as  ever  it  likes  with  the  de- 
velopment of  the  town,  yet  he  must  have  his  rent 
fixed.  And  there  is  not  to  be  found  in  the 
legislation  what  one  might  have  expected,  some 
provision  that  land  of  a defined  character, 
namely,  land  that  is  likely  to  be  wanted  for  the 
accommodation  of  the  inhabitants,  and  which  if 
it  were  fixed  with  a statutory  tenancy  would 
interfere  with  the  development  of  the  town — so  to 
speak,  'put  it  in  a strait-waistcoat — that  that 
land  shall  be  taken  out  of  the  Act ; nor  on  the 
other  hand,  is  there  any  definition  that  the 
excluded  tenants  are  to  be  townspeople.  Many 
farmers  live  in  towns,  and  yet  if  they  liye  in 
the  town  they  will  be  thrown  out  of  the  Act, 
unless  they  can  show  that  the  piece  of  land  that 
is  within  the  zone  has  been  let  and  used  as  an 
ordinary  agricultural  farm. 

Chairman. 

3233.  That  ends  the  head  or  chapter  of  “town 
parks  ” ? — Except  that  you  will  observe  the  next 
two  clauses  practically  adopt  the  principle  of  the 
decision  in  Nelson  v.  Headfort,  but  provide 
against  any  question  being  raised  as  to  migration 
of  people  from  towns  backwards  and  forwards. 
A lot  of  cases  were  put,  amongst  others  this  one : 
A man  might  take  a town  park,  and  then  change 
his  residence ; either  change  it  in  or  change  it 
out.  We  thought  the  results  would  be  so  absurd, 
that  we  felt  we  must  attribute  to  Parliament  the 
intention  to  fix  the  character  of  town  park 
holdings  at  the  date  of  the  Act  of  1881.  It 
has  its  inconveniences,  because,  as  time  goes  by, 
it  may  become  more  and  more  difficult  to  deter- 
mine whether  the  cbax-acter  did  or  did  not 
attach  in  1881. 

Mr.  Sexton. 

3234.  Do  you  consider  at  all  whether  the 
town  is  likely  to  develop? — We  do;  we  have 
had  evidence  of  that  constantly.  We  are  very 
much  dependent  upon  the  valuer’s  evidence, 
but  as  a rule,  there  are  valuers  on  each  side,  and 
we  are  obliged  to  look  to  see  what  the  grounds 
of  their  valuation  are  ; it  is  constantly  relied 
on  in  argument. 

3235.  Whether  the  population  has  grown? — 
Even  whether  the  town  is  moving  in  one  direction 
or  another.  Every  one  of  these  cases  indicates  the 
difficulty  and  the  impossibility  of  laying  down 
general  principles. 

Chairman. 

3236.  We  now  come  to  the  next  sub-head, 
pasture  holdings  ? — Yes. 

Mr.  Sexton. 

3237.  No  observation  has  been  made  about 
home-farms? — We  have  really  had  very  few 
home-farms.  Until  this  Act  of  Parliament  was 
passed.  I am  not  sure  that  I ever  heard  of  one. 
W e had  one  or  two  home-farms  ; I will  tell  you 
what  the  principle  was  upon  which  we  dealt  with 
them.  If  we  were  satisfied  in  fact  that  the  land- 
lord really  wanted  the  house  for  his  own  resi- 


Mr.  Sexton — continued. 

dence,  or  for  that  of  his  own  family,  he  was 
entitled  to  get  it  under  the  Act ; but  if  he 
was  only  taking  it  up  because  he  wanted  some 
other  tenant,  or  something  of  that  sort,  or  it  was 
not  for  his  own  bond  fide  residence,  he  was  not. 
It  turned  on  the  facts  of  each  case ; I do  not 
know  that  there  is  any  doubt  about  the  law. 

Mr.  Dillon. 

3238.  Do  you  mean  he  could  take  up  any 
man’s  land? — There  are  special  provisions  to  that 
effect,  but  he  must  pay  compensation.  They  are 
in  Sections  5 and  21  of  1881.  You  will  remem- 
ber, of  course,  that  this  Act  altered  people’s 
rights  to  a large  extent,  ex  post  facto.  There 
are  a number  of  savings,  some  for  the  tenant, 
some  for  the  landlord  ; and  the  idea  apparently 
was  that  if  the  landlord  wanted  a piece  of  land 
for  himself  he  might  get  it  on  paying  compensa- 
tion ; but  he  could  not  take  up  a home-farm 
under  the  21st  section,  without  paying  compensa- 
tion under  the  5th. 

Chairman. 

3239.  Now  will  you  pi-oceed  to  pasture  hold- 
ings, and  give  us  the  definition  of  the  woi-d 
“pastoral”  by  the  Act  of  1881.  It  is  that  it 
should  be  “ used  wholly  or  mainly  for  the  pur- 
poses of  pasture,  and  valued  under  the  Acts 
relating  to  the  valuation  of  property  at  an  annual 
value  of  not  less  than  50/.”  ? — Here  you  have, 
apparently,  had  a number  of  cases  given  to  you, 
and  I do  not  think  your  attention  has  been 
directly  drawn  to  the  real  difficulty  at  all.  You 
have  to  apply  these  words,  “ Any  holding- 
let  to  be  used  wholly  or  mainly  for  the  purpose 
of  pasture.” 

3240.  “ Mainly  ” is  the  word.  I suppose  the 
word  “mainly  ” has  given  rise  to  the  difficulty  ? — 
Of  all  words  in  the  Act  this  is  the  one  that  most 
graphically  illustrates  what  I have  been  saying 
about  principle,  because  it  is  a relative  word ; 
it  is  exactly  like  “ reasonable  ” ; but  I may  tell 
you  shortly  that  we  have  held  that  “mainly” 
does  not  mean  merely  pi-eponderating ; that  if 
you  have  a thing  in  two  parts,  as  it  were,  and 
that  pasture  merely  preponderates,  that  is  not 
“ mainly.”  Almost  every  form  of  metaphor  has 
been  used  ; a main  line  and  its  branches  ; a pre- 
dominating purpose;  an  overshadowing  purpose; 
principal  and  accessoi-y,  dominant  and  ancillary. 
You  will  find  all  those  words  used  continually, 
but  unless  we  can  find  the  principle  established, 
it  is  not  held  to  be  “ mainly  for  the  purpose  of 
pasture  ” ; but  if,  on  the  other  hand,  the  tenant 
really  took  the  place  for  the  purpose  of  pasture, 
as  his  main  purpose,  Parliament  has  declared 
that  he  is  not  within  the  Act.  The  only  judge 
I know  of  who  has  speculated  on  the  reason 
for  that,  is  Lord  FitzGei-ald,  in  the  case  of 
Westropp  v.  Elligott,  where  he  appears  to  have 
thought  that  the  desire  of  Parliament  was  io 
exclude  dairy  farmers  and  graziers  from  the 
Act.  We  know  the  best  land  in  Ireland  is 
devoted  to  pasture ; Roscommon  for  sheep,  and 
Meath  for  cattle  ; and  there  are  whole  regions 
with  nothing  but  herds’  houses  on  them.  It 
may  have  been  thought  that  those  people 
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were  able  to  take  care  of  themselves,  or  that  it 
was  not  desirable  to  crystallise  the  existing  state 
of  affairs  by  making  it  impossible  to  take  the  land 
up  from  them;  but,  be  that  as  it  may,  Parliament 
has  not  extended  the  Acts  to  any  holding  “ let  or 
used  ” wholly  or  mainly  for  the  purpose  of  pas- 
ture,” with  two  very  extensive  limitations. 

3241.  What  are  those  ? — In  the  first  place  the 
exception  relates  only  to  lettings  valued  at  or 
over  50/. ; and  to  non-resident  holdings,  and  no 
pasture  case  can  arise  unless  you  have  either  a 
holding  valued  over  50/.,  or  a tenant  who  has  been 
laying  field  to  field,  so  to  speak,  and  who  does 
not  live  on  the  grass  land  ; 1 am  no  statistician, 
but  I should  say  that  that  would  limit  the  opera- 
tion of  this  section  to  a very  very  small  fraction 
of  the  holdings  of  Ireland.  It  does  no  doubt  in- 
clude very  big  ones ; grazing  farms  and  dairy 
farms. 

3242.  But  the  number  would  be  limited  ? — 
The  number  would  be  small,  or  comparatively 
small.  Sub-section  3 limits  it  to  50/.  valuation 
farms,  and  Sub-section  4 only  extends  it  to  cases 
where  the  tenant  does  not  reside  “ unless  ” (you 
will  observe  also)  “ such  holding  adjoins  or  is 
ordinarily  used  with  the  holding  on  which  such 
tenant  actually  resides.”  If  a man  has  a farm, 
and  he  has  got  pasture  fields  round  about  his 
house,  that  4th  Sub-section  will  not  do  him  any 
harm ; if,  on  the  other  hand,  he  has  been  doing 
as  men  often  do,  taking  up  detached  pieces  of 
grazing  land,  and  putting  the  dead  hand  ol‘  the 
grazier  upon  them,  he  cannot  get  into  the  Act ; 
at  least  Parliament  says  he  shall  not ; we  have 
nothing  to  do  with  it. 

3243.  You  mentioned,  just  now,  a case  of 
which  we  have  heai-d  a good  deal  before,  W est- 
ropp  v.  Elligott ; do  you  want  to  make  any  re- 
marks upon  it? — I should  like  to  refer  you  to 
that  case,  and  to  tell  you  how  it  arose.  This 
is  one  of  the  cases  that,  having  been  an  action 
for  ejectment,  got  to  the  House  of  Lords, 
and  all  our  decisions,  subsequently,  have  been 
more  or  less  affected  by  it.  It  is  about  the  most 
important  case  I have  to  deal  with  in  the  whole 
thing,  I think.  Befoi-e  Westropp  v.  Elligott 
there  had  been  a case  stated  for  the  Court  of 
Appeal  of  Fiddis  v.  Montgomery.  I have  not  it 
on  my  notes,  because  it  was  before  1882.  It 
came,  I am  almost  certain,  as  a case  stated. 

3244.  Are  you  now  speaking  of  Montgomei-y 
v.  Fiddis?  -Yes.  It  came  befox-e  the  Court  as 
a question  of  law,  and  I confess  that  the  decision 
seems  to  have  indicated,  at  least,  an  opinion  that 
unless  the  contractof  tenancy  had  something  about 
“pasture”  in  it,  the  holding  would  not  be  “let  for 
the  pui-pose  of  pasture,”  but  that  was  the  very 
point  in  Westropp  v.  Elligott,  and  althouglx 
Fiddis  v.  Montgomery  does  not  seem  to  have 
been  much  argued,  it  was  wrong,  and  Westropp 
v.  Elligott  (which  binds  us)  has  laid  down  the 
right  rule  as  to  the  purpose  of  the  letting. 

Mr.  T.  M.  Healy. 

3245.  O’Brien  v.  White,  you  mean,  do  you 
not  ? — No,  I am  not  taking  them  in  their  order. 

Mr.  T.  W.  Russell. 

2246.  Before  you  go  to  that  case,  in  Fiddis  v. 
Montgomery,  did  you  hold  that  unless  the  tenant 
entered  into  the  obligation  to  hold  as  a pasture 


Mr.  W.  T.  Russell — continued, 
holding,  it  would  not  be  let  “ for  the  purpose  of 
pasture  ” ? — I do  not  think  it  went  so  far  as 
that ; I have  not  got  it  for  you,  because,  as  I 
tell  you,  it  came  up  before  1882  ; but  undoubtedly 
my  recollection  of  it  is  that  we  were  of  the  opinion 
that  there  must  be  something,  express  or  implied, 
about  “pasture”  in  the  contx-act.  You  observe 
that  the  word  is  “ let  ” for  the  purpose  of 
pasture. 

Mr.  Sexton. 

3247.  Your  disposition  was  to  look  for  the 
contract? — Yes,  and  I will  go  even  further,  and 
say,  that  in  Fiddis  v.  Montgomery,  axx  opinion 
was  indicated  that  unle'ss  there  was  something  in 
the  contract  to  that  effect,  you  could  not  infer 
“ the  purpose  of  pasture.” 

Chairman. 

3248.  Now  Westropp  v.  Elligott  you  come 
to? — Yes,  Westx-opp  v.  Elligott  was  heard  by 
Lord  Selborne,  Lord  Blackburn,  Lord  Watson, 
and  Lord  FitzGerald,  and  while  we  expect  our 
decisions  to  be  followed  by  those  below  us;  we 
must  follow  the  House  of  Lords. 

3249.  That  was  in  1884,  was  it  not  ?— That 
was  on  July  7,  1884.  I am  not  forgetting  O’Brien 
v.  White  ; it  was  not  decided  by  us  until  Decem- 
ber 12,  1884.  Lord  Blackburn  laid  down  this 
principle  (9,  Appeal  Cases,  page  823).  “ In  the 
absence  of  any  express  terms,  the  law  implies, 
from  the  mere  relation  of  landlord  and  tenant, 
that  it  is  the  duty  of  the  tenant  to  do  or  to  leave 
undone  some  tilings,  and  a promise  is  implied 
from  the  mere  relation  of  landlord  and  tenant  on 
which  an  action  lies  for  a breach  of  that  duty.” 
He  had  got  O’Brien  v.  White,  which  had 
been  decided  on  the  6th  February  1884  by 
Judge  O’Hagan,  who  reversed  the  Sub- Commis- 
sion, who  held,  looking  at  the  place,  that  it  was 
a pasture  holding,  and  here  is  what  he  says  : 
“ A case  of  O’Brien  v.  White  before  the  Land 
Commission,  decided  on  the  6th  of  February 
1884,  was  cited,  in  which  the  Land  Commission, 
reversing  the  judgment  of  the  Sub-Commissioner, 
did  say  ” (here  he  refers  to  an  argument  used 
on  the  part  of  the  x-espondent)  “ that,  unless 
there  was  an  express  covenant  in  the  lease, 
or,  what  would  come  to  .the  same  thing,  a 
custom  such  as  would  cause  a covenant  to  be 
tacitly  in  the  lease,  so  that  the  tenant  could 
be  sued  on  it  if  he  did  not  use  the  land  for 
pasture,  it  was  impossible  that  the  land  could 
be  let  to  be  used  for  the  pui’poses  of  pas- 
ture. As  there  is  no  such  covenant  in  the 
lease,  and  no  evidence  of  any  custom  which 
would  cause  such  a covenant  to  be  tacitly  incor- 
porated  in  the  lease,  this  would,  if  the  argument 
was  well  founded,  put  an  end  'at  once  to  the 
case.”  He  says  that  as  that  case  was  subject  to  an 
appeal,  he  did  not  express  or  form  an  opinion 
on  the  merits  of  the  case,  but  he  says,  “ I think  it 
right  to  say  that  I do  not  at  present  assent  to 
the  legal  principle  stated  by  O’Hagan,  J.”  I 
am  not  reading  the  whole  of  it,  but  this  is  a 
quotation  by  Lord  Blackburn  from  Judge 
O’Hagan,  “He  says,  ‘ The  nature  and  capacity 
of  the  soil  and  its  unsuitability  to  any  other  use 
than  pasture,  must,  it  was  urged  in  the  case 
now  before  us,  have  been  present  in  the 
minds  of  both  landlord  and  tenant  at  the 
time  of  the  letting.  Very  likely  it  was  pre- 
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Chairman — continued. 

sent  to  their  minds,  but  that  it  was  present  to 
their  minds  in  the  sense  that  it  formed  part  and 
parcel  of  the  bargain  and  created  a covenant  the 
infringement  of  which  would  be  a wrong,  is  what 
we  must  be  convinced  of  before  we  can  hold 
that  there  is  an  implied  contract.’”  That  is  a 
quotation  from  Judge  O’Hagan ; but  Lord 
Blackburn  proceeds  : “ And  both  he  and  Mr. 
Litton  lay  it  down  that  the  contract  being  in 
writing  is  conclusive  as  to  whether  or  not  there 
was  a contract  on  which  the  tenant  could  be  sued, 
with  which  I do  not  quarrel ; but  they  also  lay 
it  down  that  though  the  lands  were  of  such  a 
nature  that  they  could  not  in  the  ordinary  course 
of  things  be  used  except  for  pasture,  they  could 
not  be  held  to  have  been  let  to  be  used  as  pas- 
ture unless  the  court  could  imply  a covenant  that 
they  should  be  used  in  that  and  no  other  way. 
I do  not,  as  at  present  advised,  agree  in  this.” 
That  is  in  Lord  Blackburn’s  Judgment.  He 
proceeded  to  discuss  the  old  Roman  law'.  He  gives 
an  example  from  old  French  law,  “ A lease  of  a 
house  in  a village  is,”  he  says,  “ to  be  taken  to  be 
let  to  be  used  as  a house,  and  the  lessee  cannot 
set  up  a forge  in  it,  but  if  it  is  let  to  the  village 
blacksmith  the  presumption  would  be  different.” 
Lord  Watson’s  language  is  very  important  : 
“ Whenever  the  contract  fixes,  either  expressly 
or  by  implication,  the  uses  which  the  tenant  is 
to  make  of  his  holding,  it  must,  I apprehend,  be 
conclusive  as  to  the  purpose  for  which  the  hold- 
ing is  ‘ let  to  be  used.’  ” And  then  he  says  : 
“ The  difficulties  which  I have  felt  in  considering 
this  appeal  only  relate  to  the  third  and  fourth  of 
the  cases  supposed.  In  these  cases  the  contract 
permits  the  tenant  to  make  any  and  every  pos- 
sible use  of  the  subject  let,  so  long  as  he  observes 
the  stipulations  or  local  customs  applicable  to 
such  use,  and  does  not  transgress  the  rules  of 
good  husbandry.  If  the  purpose  referred  to  in 
Section  58  (3)  must  be  an  exclusive  purpose, 
prescribed  by  the  contract  between  the  lessor 
and  lessee,  it  follows  that  in  none  of  these  cases 
could  it  be  held  that  the  land  was  let  to  be  used 
for  any  particular  purpose.  In  that  view  a 
tract  of  hill  country,  quite  unfit  in  any  ordinary 
sense  to  be  used  for  other  than  grazing  purposes, 
would  not,  although  the  tenant  never  did  use, 
and  never  dreamt  of  using  it,  except  for  grazing, 
be  a holding  let  to  be  used  mainly  for  the  pur- 
pose of  pasture  within  the  meaning  of  Section 
58  (3).  There  would  be  nothing  in  the  contract 
to  hinder  the  tenant  from  reclaiming  the  land, 
and  converting  it  at  an  enormous  cost  into  an  arable 
farm,”  or  a market  garden : “ although  it  might 
be  unreasonable  or  foolish  to  suppose  that  any 
tenant  would  do  so.  I cannot  think  that  such 
was  the  intention  of  the  Legislature.  It  appears 
to  me  that  in  those  cases  where  the  particular 
purpose  for  which  the  holding  is  to  be  used  is  not 
defined  by  contract,  the  Legislature  must  have 
intended  that  the  purpose  should  be  ascertained 
by  reference  to  the  use  or  uses  which  the  con- 
tracting parties  must  as  intelligent  and  reason- 
able men  be  held  to  have  had  in  their  contempla- 
tion when  they  entered  into  the  lease.”  And 
there  are  some  very  strong  passages  about 
meadowing,  laying  down  principles  which  some 
one  seems  to  have  thought  were  only  recently 
arising  in  our  cases.  The  Lords  point  out  that 
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where  it  would  be  unhusbandlike  to  meadow  it,  is 
a thing  that  nobody  thought  of,  or  ought  to  be 
supposed  to  have  had  present  in  his  mind  as  liis 
purpose.  That  is  referred  to  in  a passage  in  Lord 
Blackburn’s  Judgment,  at  page  829.  “ If  grass 
land  is  mown,  and  the  hay  sold  away,  the  grass 
must  be  deteriorated  ” ; and  Lord  FitzGerald 
speaks  of  unhusbandlike  use  also.  Htere  it  is: 
“ If,  on  the  other  hand  ” (page  839),  “ the  con- 
tract is  wholly  silent  as  to  the  purpose  for  which 
the  land  is  to  be  used,  then  it  seems  to 
follow  that  the  tenant  is  at  liberty  to  use  the 
farm  in  any  proper  manner,  consistent  with 
good  husbandry,  and  so  as  not  to  be  guilty  of 
waste  or  deterioration,  but  even  in  such  a case 
the  circumstances  may  raise  a question  as  to 
whether  the  land  was  so  let  ‘ to  be  used  ’ ” (and 
he  puts  emphasis  on  that)  “ ‘ for  the  purpose  of 
pasture.’  ” He  then  refers  to  the  dairy  farmers; 
he  expresses  an  opinion  that  Parliament  did 
not  want  to  encoui-age  them  (we  have  nothing  to 
do  with  that),  and  also  to  the  graziers,  and  that 
case  is  the  foundation  of  all  the  subsequent  cases, 
and  notably  of  O’Brien  v.  White. 

3250.  We  had,  among  other  pasture  holding 
cases  mentioned  that  of  Drought  v.  Stubber  ? — 
O’Brien  v.  White  is  before  that,  and  I would 
like  to  give  you  what  the  holding  was  in  O’Brien 
v.  White,  which  was  a very  early  case.  You 
observe  it  had  been  mentioned  in  the  House  of 
Lords  after  Mr.  Justice  O’Hagan  had  reversed 
the  Sub-Commission.  The  Report  in  16  L.  R.  I. 
20,  gives  the  particulars  of  the  holding ; it  was 
194  Irish  acres,  all  grass ; 107  were  incapable  of 
cultivation  at  all. 

Mr.  T.  M.  Heuly. 

3251.  One  hundred  and  eighty-four  ? — One 
hundred  and  ninety-four  acres  is  what  I have  here 
(I  took  it  out  of  the  Report),  of  which  107  were  in- 
capable of  cultivation,  32  barren  rock,  12  capable 
of  being  cleared  for  tillage,  2 1 had  traces  of  for- 
mer spade  culture  on  them  (but  with  those  we 
are  familiar  all  over  Ireland ; they  are  the  po- 
tato ridges  that  remain  from  the  time  when  the 
population  was  larger  than  it  is  now),  22|  were 
capable  of  being  either  ploughed  or  meadowed, 
but,  as  a matter  of  fact,  they  never  had  been  in  any- 
thing except  grass.  I have  seen  an  observation 
that  this  case  decided,  or  was  supposed  to  decide, 
that  if  a man  tilled  land  with  the  spade  between 
the  crags,  we  would  hold  that  that  was  not  a pas- 
ture holding.  With  all  respect,  that  is  not  so  at 
all.  If  a man  has  land  that  he  has  been  in  the 
habit  of  using  for  spade  culture,  it  is  just  as  much 
agricultural  as  any  other  land  ; but  if  the  fact 
is,  that  being  let  as  grass  nobody  ever  has 
dug  it,  and  nobody  could  dig  it,  except  by  either 
getting  himself  into  the  workhouse  or  spoiling 
the  land,  the  purpose  of  using  it  for  pasture  is 
attributed  to  him ; but  we  are  dealing  in  this 
and  all  like  cases  only  with  land  always  used  as 
grass  land.  Drought  v.  Stubber  was  a case 
that  was  held  to  be  a mixed  farm  ; and  there 
was  a very  similar  case  of  Holmes  v.  Lander. 
In  one  ot  those  cases  there  was  an  express 
power  to  till  20  acres  out  of  a very  considerable 
farm,  but  any  20  acres  might  be  tilled  each  year. 
W e pointed  out  that  the  tillage  of  20  acres 

would 
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Mr.  T.  M.  Healy — continued, 
would  involve  a good  deal  of  capital  and  a good 
deal  of  labour,  and  that  it  might  form  a very 
considerable  portion  of  the  purpose  of  the 
tenant.  We  therefore  held  that  these  were 
mixed  farms,  and  that  they  were  not  let  “ mainly 
for  the  purposes  of  pasture,”  and  in  bothol  them 
the  tenant  succeeded. 

Chairman. 

3252.  Then  the  last  case  was  that  of  O’Brien? 
—The  last  case  of  all  was  that  of  McCormick 
d.  Loftus,  but  before  the  case  of  McCormick 
i).  Loftus  there  is  a reported  case  which  would 
give  a better  idea  of  this  point  than  any  other  I 
know  of,  a case  of  Byrne  v.  Hill  (I  think  it  was 
mentioned  here  before)  in  30  Law  Reports  (Ire- 
land), page  603. 

3253.  In  what  year  was  Byrne  v.  Hill? — 1892. 
In  Drought  v.  Stubber  and  Holmes  v.  Lauder, 
the  tenant  succeeded ; in  O’Brien  v.  White  and 
Byrne  v.  Hill  the  tenant  failed.  There  the  Sub- 
Commission  reported  (now  I am  on  Byrne  v.  Hill) 
in  answer  to  the  question  for  what  purpose  the 
holding  was  most  suited,  that  it  was  suitable  for 
grazing  cattle  and  sheep,  and  they  described  it  in 
this  way  : “ This  is  a good  grazing  holding  and 
could  be  nothing  else.”  They  nevertheless  held 
it  to  be  within  the  Land  Act,  because  meado wing 
and  tillage  were  not  prohibited.  It  was  heard  by 
the  Lord  Chancellor  (Ashbourne),  the  Master  of 
the  Rolls  (Porter),  and  by  myself ; there  were  only 
three  of  us  on  that  occasion.  The  present  tenant 
had  first  let.  the  grass  to  one  man,  then  for  two 
years,  to  another,  then  to  a third  ; 30  acres  had 
been  mown  one  year,  a second  mowing  was  taken 
off  20  acres  in  the  next  year,  and  that  had 
occurred  within  five  years.  “ The  entire  52 
years’  history  of  this  holding,  with  this  single 
exception,  shows  that  it  was  a pasture  farm,  and 
the  only  time  when  any  hay  was  taken  off  the 
farm  was  when  the  tenant  was  ill,  and  a neigh- 
bouring farmer  took  it  aud  gave  the  tenant  a 
bonus  for  allowing  him  to  do  what  was  wrong, 
namely,  to  remove  crops  of  hay  in  two  successive 
years.  It  cannot  have  been  the  purpose  of  the 
letting  that  the  land  should  be  used  in  that  way.” 
That  was  the  user  of  the  place.  Meadowing 
would  have  been  an  unhusbandlike  user  of  the 
land ; it  was  all  in  grass,  and  was  described  by 
the  Sub-Commissioners  as  being  a grazing  hold- 
ing. We  held  it  to  be  a pasture  holding.  The 
last  case  we  have  had  is  M‘Cormick  v.  Loftus. 
M'Cormick  v.  Loftus  was  decided  on  the  19th 
December  1893.  It  was  41 3 i acres  of  land 
in  Westmeath,  held  under  a lease  dated  in 
1871.  There  were  no  restrictive  clauses  in 
the  lease.  For  13  years  before  the  letting  in 
1871  there  had  been  no  tillage  at  all.  It  had 
been  let  in  1871,  and  for  13  years  before 
that  there  had  been  no  tillage  at  all ; between 
1844  and  1850  from  14  t.o  20  acres  had  been 
tilled,  and  at  the  time  the  lease  was  made  (in 
1871 ) there  were  150  acres  of  the  holding  that  was 
what  we  lawyers  call  “ ancient  pasture,  that  is, 
land  that  cannot  be  broken  up  at  all  without  a 
violation  of  the  laiv.  “ Ancient  pasture  ” in  law 
means  land  that  for  20  years  before  the  letting 
has  been  in  grass,  and  the  tenant  must  keep  it  so, 
assuming  it  is  not  cultivable  grass.  That  case 
was  really  decided  on  the  same  principle  which 
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the  Land  Commission  laid  down  in  Eivers 
Hamilton,  reported  in  28  Law  Reports  (Ireland). 
That  was  a case  of  land  in  pasture,  and  a herd’s 
house,  in  a grazing  district,  with  a covenant 
against  erecting  any  building  (a  thing  we  always 
look  to),  but  no  express  restriction  as  to  tillage 
or  meadowing.  The  upshot  of  the  whole  matter 
is  this  : the  first  thing  we  look  to  is  the  contract. 
If  the  contract  declares  the  purpose,  or  clearly  im- 
plies it,  there  is  an  end  of  it,  for  the  parties  can- 
not contradict  their  declared  purpose,  whatever  it 
may  be  ; but  if  the  contract  does  not  define  the 
purpose,  then  we  have  to  get  extrinsic  evidence, 
and  we  take  that  extrinsic  evidence  either  from 
negotiations  taking  place  at  the  time  of  the  lease, 
or  from  any  other  matters  that  theparties  may  brino- 
forward.  After  the  extrinsic  evidence  you  go  to 
the  subject-matter  of  the  holding,  and  you  look 
to  see  what  the  land  is ; and  lastly  you  look  to 
the  user  of  the  land ; and  in  these  latter 
branches  we  take  into  account  the  district  where 
the  holding  is,  the  size  of  it,  the  nature  of  the 
land,  and  altogether  we  very  much  decide  the 
same  question  as  whether,  if  a man  went  into  a 
shop  and  bought  a hat,  he  did  so  for  the  purpose 
of  putting  it  on  his  head. 

3254.  Now  we  have  gone  through  six  out  of 
seven  exceptions  from  the  Act  of  1881,  and  we 
come  to  the  last  exception,  lands  let  for  the 
temporary  necessity,  or  convenience  of  landlord 
or  tenant  ? — Questions  have  arisen  on  this  also, 
because  the  Act  of  Parliament  gives  no  indica- 
tion of  what  “ temporary  convenience  ” or 
“ temporary  necessity”  means,  and,  unless  I am  to 
be  endless,  I would  only  give  you  some  instances 
on  each  side  of  what  we  hold  to  be  a temporary 
necessity  for  the  landlord  and  what  we  hold  to 
be  a temporary  necessity  for  the  tenant.  First 
take  the  landlord.  There  have  been  a good  many 
cases  where  the  land  was  let  with  provisions  for 
taking  it  up  for  building.  There  was  one  notable 
case  near  Dublin,  close  to  Clontarf,  where  a 
considerable  piece  of  land  was  let  with  the  pro- 
vision that,  I think,  nearly  half  of  it  might  be 
taken  up  for  building  at  a specified  amount 
of  rent  per  acre.  If  the  fair  rent  had  been 
fixed  upon  the  holding  this  specific  condi- 
tion would  still  remain,  and  at  the  rate  of 
about  37.  per  acre  the  landlord  would  have  had 
to  take  up  farm  land  for  which  he  himself  was 
getting  only  a fixed  rent  of  something  very  con- 
siderably less.  It  was  at  Philipsburgh  Avenue, 
a place  many  of  the  Members  will  know,  in 
Drumcondra  ; it  fronted  to  a road,  and  on  the 
map  or  the  tenant’s  lease  the  actual  piece  was 
marked  off  that  the  landlord  might  take  up. 
There  was  a very  similar  case  in  the  North  of 
Ireland,  the  case  of  Whisker  v.  Delacherois, 
where  provision  was  made  for  taking  up  large 
parts  of  the  land  to  let  for  villas  ; and  in  these 
cases  we  held  that  the  land  had  been  let  for  a 
temporary  purpose,  that  is,  that  the  landlord  was 
letting  it  only  until  he  could  get  a buildino- 
tenant.  The  first  case  was  one  of  land  close  to 
Ratlnnines,  Eiffe  v.  M'Kenna,  where  the  land 
had  been  for  a long  time  in  the  hands  of  aori- 
cultural  tenants,  but  it  was  land  to  which  Rath- 
mines  was  very  rapidly  approaching.  I have 
already  given  you  a case  on  the  opposite  side 
the  case  of  Mooney  v.  Wilcox,  which  was  de- 
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cided  in  favour  of  the  tenant.  That  was  an 
agricultural  farm  in  an  agricultural  district,  at 
the  same  time  not  quite  outside  the  limits  where 
one  might  expect  buildings  to  spring  up, 
especially  since  we  have  a tram-line  there. 
There  was  a provision  that  the  landlord  might 
take  up  about  four  acres  for  the  purpose 
of  building,  but  he  had  never  done  it,  and 
there  was  no  immediate  prospect  of  his  doing 
it.  We  held  that  that  did  not  at  all  show  a 
temporary  purpose  sufficiently  important,  nor  did 
it  show  that  the  character  of  the  holding  was 
not  agricultural ; and  in  that  case  (reversing  the 
Land  Commission,  if  I do  not  mistake),  we 
admitted  the  tenant  and  fixed  a rent. 

3255.  These  were  cases  arising  from  the  land- 
lord’s necessity  ; the  other  was  a case  arising 
from  the  tenants’  convenience  ? — Another  land- 
lord’s necessity  case  was  a letting  by  the  Court 
of  Chancery  in  a minor  matter.  The  Court  of 
Chancery  has  no  power  to  let  land  except  for 
what  is  called  “ seven  years  pending  the  matter  ” 
in  a minor’s  case.  If  a minor’s  property  goes 
into  Chancery  they  make  leases  of  vacant  land 
for  “seven  years  pending  the  matter.”  The 
meaning  of  that  is  that  the  tenant  may  hold  it 
seven  years  if  the  young  man  does  not  come  of 
age  in  the  meantime  ; if  he  does  come  of  age  in 
the  meantime,  he  is  entitled  to  the  possession. 
It  was  held  in  Croker  v.  Clanchy  that  that  was 
a temporary  letting  for  the  necessity  of  the  land- 
lord. 

3256.  Now  take  the  case  of  “ tenants’  con- 
venience ” ? — Of  tenants’  convenience  cases, 
there  are  two  remarkable  ones.  The  first  was 
Wilson  v.  M'Cutcheon.  Mr.  Wilson  had  an  old 
tenant  named  M'Cutcheon,  who  was  a gentleman 
of  some  position.  After  his  death  his  widow 
remained  in  possession.  Mr.  Wilson  took,  up  a 
good  deal  of  the  land  for  his  own  son,  and  it  ap- 
peared in  evidence,  as  well  as  I remember,  that 
he  wanted  the  house  as  well ; but  the  lady  was 
old,  and  he  left  her  in  possession  of  the  house 
and  some  land  for  her  oavh  residence,,  and  there 
was  extrinsic  evidence  of  Ids  not  wishing  to  dis- 
turb her.  She  went  to  Kingstown;  she  left  the 
farm  ; she  brought  in  a nephew.  Mr.  Wilson 
then  sought  to  put  her  out ; and  we  held  that 
he  was  entitled  to  do  so ; that  it  had  been 
let  for  her  convenience.  I have  again  to 
remind  you  that  these  are  excepted  out  of 
holdings  that  may  be  held  for  lives  or  for 
years.  We  held  that  therefore  the  tempus 
in  the  “ temporary  ” might  be  a life.  The  Chief 
Baron,  1 think,  differed  on  that  point,  but  in 
Wilson  v.  M'Cutcheon  it  would,  certainly  have 
been  a very  unnatural  result  if  the  kindness 
and  the  forbearance  by  which  the  lady  was  left 
in  the  place  could  have  prevented  the  landlord 
from  ever  getting  the  place  for  what  he  appears 
to  have  wanted  it  for.  The  last  case  is  a very 
recent  one ; a case  on  Lord  Cloncurry’s  estate. 

3257.  Finnerty  v.  Cloncurry  ?— Finnerty  v. 
Cloncurry.  In  1878,  at  the  time  this  Act  was 
not  in  force,  a middleman’s  lease  fell  out,  and 
Lord  Cloncurry  took  up  quite  a large  tract  of 
land.  There  were  on  this  tract  (all  the  rest  of 
which  he  took  into  his  own  hands)  two  small 
holdings  held  by  sub-tenants,  who  were  a pair  of 
old  bachelors,  and  had  been . a very  long  time 
there,  and  he  let  them  remain  on.  Of  course. 
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it  was  a new  letting,  because  the  middleman 
had  gone  out,  but  he  let  to  these  two  men 
for  their  lives,  with  a special  proviso  in  the 
letting,  that  he  only  let  it  to  them  for  their  per- 
sonal residence.  They  served  him  with  an 
originating  notice,  and  we  held  (on  the  5th  May 
last)  that  it  was  a case  like  the  other ; on 
the  evidence  we  were  satisfied  that  it  was  a per- 
sonal convenience  to  them  not  to  disturb  them, 
that  no  one  else  was  ever  intended  to  take  advan- 
tage of  it,  and  that  therefore  they  were  holding 
for  a “ temporary  convenience  of  the  tenant. 
Those,  I think,  are  the  only  cases  that  I know 
of  that  have  arisen  on  that. 

Mr.  Sexton. 

3258.  Can  you  give  us  any  case  of  “ tem- 
porary necessity  ” of  the  tenant  ? — Those  two 
that  I have  given  you  are  cases  of  temporary 
necessity  of  the  tenant. 

3259.  Necessity,  or  convenience? — You  may 
call  it  necessity  or  convenience  ; I do  not  know 
exactly  what  the  distinction  is.  Both  words  are 
in  the  Act.  I Have  given  you  two  landlord’s 
cases  ; I have  given  you  two  tenant’s  cases  and 
a landlord’s  case  in  which  the  landlord  failed. 
That  is  all  I have  got. 

Chairman. 

3260.  You  have  gone  through  the  seven  heads 
of  exception.  We  now  come,  following  your 
chart,  to  what  is  rather  important,  the  restriction 
of  sub-letting  under  the  57th  Section  of  the 
Act  of  1881,  and  the  4th  Section  of  the  Act  of 
1887.  There,  from  evidence  we  had  before,  the 
question  of  consent  is  a very  thorny  one  ? — The 
difficulty  of  the  question  appears  by  seeing  what 
the  state  of  affairs  was  at  the  time  that  the  con- 
sent is  supposed  to  have  been  given,  because 
its  materiality  only  arose  when  the  Act  of 
1881  became  law,  and  the  dealing  on  which  the 
question  of  consent  became  material  was  in  most 
cases  a dealing  that  had  taken  place  long  be- 
fore, and  at  a time  when  consent  or  no  consent 
was  quite  immaterial  to  anyone,  except  some 
one  who  had  a prophetic  idea  that  this  particular 
form  of  Act  was  coming. 

Mr.  T.  W.  Russell. 

3261.  What  is  this  ? — This  is  the  Act  of  1881, 
Part  VII.,  Section  57,  and  it  is  an  unnumbered 
sentence  in  the  middle  : “ Where  the  tenant 
sub-lets  part  of  his  holding  with  the  consent  of 
his  landlord  he  shall,  notwithstanding  such  sub- 
letting, be  deemed  for  the  purposes  of  this  Act 
to  be  still  in  occupation  of  the  holding.”  The 
plan  of  it  is  to  impute  to  the  middleman  the 
occupation  of  the  under-tenant ; he  is  deemed  in 
occupation,  but  the  occupation  in  reality  is  the 
occupation  of  the  under-tenant,  and  that  is  only 
done  where  the  tenant  (mark  the  words,  for 
every  one  of  them  has  been  subject  to  ques- 
tion) “ sub-let  by  the  tenant.”  Now,  there  is  a 
very  big  question.  Suppose  I,  a landlord,  make 
a lease  to  a middleman  of  land  described  as 
being  in  the  occupation  of  under-tenants  at  the 
time,  I undoubtedly  have  consented  to  the 
under-tenancies ; but  how  am  I to  work  the 
Act  if  such  under-tenancies  are  sub-lettings 
by  the  tenant?  It  was  imputed  to  me  that 
I decided  this  in  a case  of  Flannery  v.  Nolan, 
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Mr.  T.  W.  Russell — continued, 
and  over  and  over  again  “the  dictum,”  as  it 
is  called,  in  Flannery  v.  Nolan  has  come  up. 

It  never  has  been  decided  because  it  never  has 
been  raised. 

Chairman. 

3262.  That  was  a lease  to  a middleman,  was 
it  not  ?— In  Flannery  v.  Nolan  it  happened  that 
there  were  some  parts  of  the  holding  that  were 
in  the  hands  of  sub-tenants,  but  Flannery  v. 
Nolan  was  decided  on  another  ground  altogether, 
on  the  ground  of  pasture,  I think.  In  the  course 
of  the  case  counsel  was  speaking  of  this,  and  I 
remarked  : “ The  assignment  of  a reversion  is 
not  a sub-letting.”  I only  mention  this  now  to 
show  you  that  these  sub-letting  cases  are  all  out- 
side and  independent  of  the  case  of  a letting  to  a 
middleman,  where  the  landlord  plainly  consents, 
not  to  the  tenant’s  sub-letting,  but  to  the  land  being 
sub-let  ; but  if  you  touch  that  question,  or  seek 
to  introduce  holdings  of  that  kind  into  the  pro- 
visions of  the  Act,  ihe  machinery  will  not  work, 
because  occupying  tenants  alone  are  primarily 
within  the  Act.  It  is  occupation  rents  alone  that 
the  Act  enables  to  be  fixed,  and  I have  pointed 
out  to  you  that  under  the  Act  1887  the  middle- 
man gets  squeezed  out  if  he  has  a number  of 
tenants  who  are  entitled  to  fix  rents  against  him 
and  the  land  in  his  own  occupation  is  not  suffi- 
ciently valuable  to  bear  it.  The  leading  words 
in  these  sub-letting  cases  are  that  they  deal  with 
a case  where  the  tenant  has  sublet,  and  therefore 
it  must  be  a sub-letting  alter  he  has  got  his  lease. 
From  the  earliest  times  there  are  complicated 
Statutes  in  Ireland  about  sub-letting.  Sub- 
lettings without  consent  were  made  absolutely 
void  for  one  period  of  the  law,  and  a prohibition 
to  sub-let  was  inferred  in  every  lease  that  was 
silent  on  the  subject ; but  that  was  only  the  law 
for  a few  years. 

3263.  What  period  was  that  ? — Between 
1826  and  1832.  They  have  been  always  legis- 
lating in  Parliament  against  sub-letting  more 
or  less,  sometimes  more  strongly  than  at 
other  times.  Here  we  have  a case  of  a tenant 
sub-letting  with  his  landlord’s  consent : If  the 
lease  is  silent  the  landlord  can  neither  consent 
nor  refuse  with  any  operative  result,  but  we 
have  held  that  if  be  consents  in  fact,  whether 
that  consent  is  necessary  or  unnecessary,  it  is  a 
sub-letting  with  the  consent  of  the  landlord,  and 
the  tenant  will  not  be  excluded.  On  the  other 
hand,  if  he  has  simply  done  nothing,  in  a case 
where  he  had  no  power  to  interfere,  that  is  not 
consent,  and  even  in  cases  where  he  has  power  to 
interfere  his  abstaining  from  interfering  by  itself 
would  not  be  enough,  although  less  conduct 
where  he  had  power  to  stop  it  than  where  he 
had  no  power  to  interfere  would  amount  to  evi- 
dence of  consent.  I am  giving  you  the  thing 
generally,  but  cases  have  arisen  on  those  different 
views.  In  two  remarkable  cases,  Bolton  v. 
Keatinge  and  Mulcaire  v.  Joynt,  we  held  the 
tenant  to  be  entitled  to  fix  a fair  rent  by  a more 
or  less  refined  consideration,  namely,  a letting  was 
made  by  a landlord  to  a tenant  of  a tract  that 
included  a little  bit  that  was  in  the  possession  of 
an  under  tenant.  We  found,  as  a fact,  that  the 
possession  of  the  whole  was  in  the  hands  of  the 
0.122. 
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landlord,  and  we  imputed  to  the  transaction  this 
operation,  that  the  landlord  let  the  whole  to  the 
lessee,  and  the  lessee  then  re-let  the  little  bit  to 
the  man  who  was  in  possession  ; and  both  in 
Bolton  v.  Keatinge  and  in  Mulcaire  v.  Joynt, 
on  that  ground,  it  was  held  to  be  a sub-letting 
with  the  consent  of  the  landlord  : in  J oynt’s  case 
the  sub-tenant  had  been  there  for  a long  time, 
and  we  thought  there  was  evidence  that  the  land- 
lord had  said  to  the  man  : “ I will  let  the  farm 
to  you,  but  you  must  re-sublet  to  the  occupier. 

3264.  How  does  this  bear  upon  Kennedy  v. 
Essex  being  the  governing  case,  which  we  had 
some  reason  to  believe  ?— Kennedy  v.  Essex  I 
have  got  here,  and  will  give  you  the  facts  of  it. 

Mr.  T.  IV.  Russell. 

3265.  I think  we  have  had  it  in  evidence  that 
that  is  a case  that  has  governed  the  Land  Com- 
mission in  recent  times  ? — There  is  nothing  new 
in  Kennedy  v.  Essex. 

Chairman. 

3266.  As  I understand,  you  have  told  us  that 
Bolton  v.  Keatinge  implies  consent  from  conduct ; 
Bryan  v.  Biggs  from  prohibition  as  to  part  of 
the  holding;  and  Mulcaire  v.  Joynt  from  cir- 
cumstances?— Yes.  Bryan  v.  Biggs  I did  not 
mention,  but  in  Bryan  v.  Biggs  (to  show  you 
what  is  regarded  as  evidence,  of  consent)  there 
was  a lease  which  contained  an  express  prohibi- 
tion to  sub-let  two  parts  of  the  holding,  but  said 
nothing  about  the  third,  and  we  implied,  from  the 
prohibition  to  sub-let  the  two  parts,  that  it  was 
intended  to  consent  to  sub-let  the  third,  and,  the 
tenant  having  only  sub-let  the  third,  he  got 
his  fair  rent  fixed. 

3267.  The  point  is  as  it  were  now,  to  reconcile 
these  three  cases  with  Kennedy  v.  Essex? — 
Yes. 

Mr.  T.  W.  Russell. 

3268.  Does  not  the  question  of  triviality  come 
in  ? — Triviality  comes  in  only  under  the  amend- 
ing Act  of  1887.  Kindly  allow  me  first  to  deal 
with  the  Act  of  1881,  and  then  say  how  it  was 
altered  by  the  Act  of  1887.  The  question  under 
the  Act  of  1881  is  quite  distinct  from  that  of 
triviality  under  the  subsequent  Act.  Kennedy  v. 
Essex  is  in  28  Law  Reports  (Ireland),  page  586. 

3269.  I mention  it  just  on  the  point  of 
triviality  ; therefore  do  not  anticipate  it  unless 
you  like  ? — That  case  was  not  decided  on  the 
triviality  point  at  all. 

Chairman. 

3270.  Kennedy  v.  Essex  conflicts  with  these 
other  cases? — Kennedy  v.  Essex,  according  to 
my  recollection,  was  not  decided  on  the  triviality 
point  at  all.  In  Kennedy  v.  Essex  the  tenant 
built  three  houses  on  the  land  (you  will  find 
the  facts  on  page  588  of  28  Law  Reports, 
Ireland),  and  these  three  and  three  other- 
houses  which  were  built  at  the  date  of  the  lease 
were  all  in  the  hands  of  under-tenants  who  -were, 
not  the  same  as  the  under  tenants  who  had 
been  on  the  lands  when  the  lease  was  made. 
The  total  amount  of  the  rents  received  by 
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Kennedy  from  his  under-tenants  was  18/.  2s.  5 d. 
One  of  the  houses  sub-let  was  used  as  a public- 
house.  Besides  all  this,  on  cross-examination 
the  tenant  stated  that  one  week  before  the  case 
was  heard  by  the  county  court  judge  he  got  up 
possession  from  a man  named  Hussey  of  two 
acres  more,  which  had  been  sub-let  to  him  : 
Hussey  was  in  possession  of  this  portion  of  the 
lands  when  the  originating  notice  was  served, 
and  had  been  there  for.  over  13  years;  And  we 
held  that,  the  sub-lettings  in  that  case,  which 
amounted  to  6 per  cent.,  prevented  the  tenant 
from  being  entitled  to  apply  to  have  a fair  rent 
fixed.  When  I said  it  was  not  a case  of  triviality 
I find  I went  too  far,  because  they  did  contend 
that  the  sub-lettings  were  trivial,  but  on  the 
question  of  consent  the  case  is  important. 

3271.  Kennedy  v.  Essex  is  a case  of  consent, 
and  not  of  triviality  ? — [ went  too  far  when  I said 
that;  I mixed  it  up  with  another  case,  and  I 
ought  not  to  have  said  that.  The  tenant  con- 
tended that  those  sub-lettings  were  trivial,  but 
he  also  argued  the  question  of  consent.  The 
court  was  unanimous  against  him  on  the  point  of 
triviality,  because  six  per  cent,  of  the  entire  rent 
was  derived  from  under-tenants ; there  was  a 
public-house,  and  there  was  also  the  letting  to 
Hussey,  which  had  been  taken  up  immediately 
before  coming  into  court.  The  court  was 
against  him  on  the  question  of  triviality. 

Mr.  T.  W.  Russell. 

3272.  You  held  that  the  six  per  cent,  was  sub- 
stantial ? — Yes,  in  this  particular  case. 

3273.  The  rent  was  300/.,  in  the  lease,  and  the 
under-tenants  paid  18/.,  is  not  that  so  ?— I cannot 
tell  you  the  precise  figure,  it  was  six  per  cent., 
but  there  was  a public-house,  and  there  were 
other  matters;  but  you  will  find  the  decision 
went  on  the  consent  point.  The  lease  contained 
a covenant  that  there  should  be  no  sub-letting 
without  a formal  license  in  writing.  It  was 
contended  that  that  covenant  being  there,  because 
the  landlord  had  done  nothing  to  enforce  the 
covenant,  he  therefore  had  consented.  We  said  : 

“ This  principle  would  make  the  position  of  a 
tenant  who  had  broken  a covenant  against  sub- 
letting better  than  that  of  a tenant  who  had  sub- 
let without  being  restrained  by  any  such  covenant ; 
for  the  former,  if  his  landlord  took  no  steps  to 
enforce  the  covenant,  would  have  evidence  of 
active  consent,  while  the  tenant  holding  under 
the  less  stringent  lease,  would  have  none.”  The 
case  is  a decision  on  consent;  on  the  question  of 
triviality,  we  held  at  the  time  that  the  six  per 
cent,  could  not  be  trivial,  and  I still  think  we 
were  right  in  that ;,  I do  not  know  that  it  was 
decided  under  the  Act  of  1887 ; that  would 
depend  upon  the  date  of  the  originating  notice. 

Mr.  Sexton. 

3274.  I suppose  on  the  question  of  triviality 
the  circumstance  of  the  six  per  cent,  of  300/.  and 
the  smaller  sum  had  weight  ? — Of  course  ; but  in 
this  particular  case  the  Court  was  quite  unani- 
mous. We  could  not  treat  the  sub-lettings  as 
trivial  in  that  particular  case,  especially  having 
regard  to  what,  the  tenant  had  done  with  Hussey! 

I do  not  know  whether  you  quite  understand  that 
any  tenant  pan  get  rid  of  this  difficulty  about 
sub-letting  if  he  can  deal  with  his  under-tenant 


Mr.  Sexton — continued. 

before  serving  his  originating  notice,  and  in  that 
way  the  policy  of  the  Act  against  middle-men 
would  be  promoted.  I have  sub-let,  if  I go  to 
my  tenant,  and  get  him  to  give  up  to  me,  I 
can  then  bring  the  landlord  into  the  Land  Court. 
It  is  only  in  the  case  where  I cannot  get  rid  of 
the  under-tenant,  nor  come  to  terms  with  him 
that  this  question  of  sub-letting  arises  at  all.  ’ 
Chairman. 

3275.  Where  you  cannot  get  rid  of  him  ? 

Yes,  because  all  that  is  done  is  this  : The  occu- 
pation of  the  under-tenant  is  deemed  to  be  the 
occupation  of  the  middleman  ; if  the  middleman 
can  get  the  under-tenant  to  go  away,  then  he 
comes  into  occupation  himself,  and  his  difficulty 
does  not  arise. 

Mr.  T.  W.  Russell. 

_ 3276.  What  about  Hussey’s  case  ; the  sub-let- 
ting to  Hussey?  Lord  Justice  FitzGiblon  is 
reported  to  have  said  that  those  two  acres  sub-let 
is  “ fatal  to  the  status  of  the  tenant  at  the  date 
when  he  served  his  originating  notice  unless  it 
was  made  with  the  consent  of  the  landlord,”  and 
there  was  no  such  consent.  Have  not  you  told 
us  that  the  two  acres  were  relinquished,  and 
given  up? — They  were  not  relinquished  or 
given  up  until  after  the  date  of  the  originating 
notice.  The  case  decides  that  the  status  of  the 
tenant,  as  in  all  legal  proceedings,  must  depend 
upon  his  status  at  the  time  when  he  commences 
the  proceedings,  and  if  he  was  not  in  occupation 
when  he  commenced  his  proceedings,  he  could  not 
put  himself  into  occupation  by  subsequent 
dealing,  and  the  Hussey  transaction  had  great 
weight  in  Kennedy  v.  Essex  from  the  way  it  was 
done ; his  having  gone  in  that  way,  a week  before 
he  went  into  court,  to  get  rid  of  the  under-tenant, 
showed,  we  thought,  that  the  tenant  himself  did 
not  regard  the  sub-letting  as  trivial,  or  as  unim- 
portant. 

Chairman. 

3277.  On  triviality,  under  the  Act  of  1887, 
you  have  two  cases  you  wish  to  bring  before  the 
Committee,  have  you  not?— Yes,  we  have  had 
two.  actual  decisions  on  the  Act  of  1887  as  to 
triviality. 

3278.  White  v.  White  and  Corballis  v.  Ward  ? 
— I have  seen  something  to  the  effect  that  we 
have. left  the  Land  Commission  without  a guide 
in  things  of  this  kind.  Each  of  these  cases  did 
lay  down  a principle  of  interpretation  of  im- 
portance on  the  Act  of  1887. 

Mr.  T.  W.  Russell. 

3279.  These  are  recent  cases  absolutely,  al- 
most since  this  Committee  began  to  sit  ? 

Which  ? 

3280.  White  v.  White  and  Corballis  v.  Ward  ? 
—Speaking  for  myself,  I had  not  heard  of  the 
Committee  at  the  time  the  cases  were  befoi'e  us. 

3281.  You  had  better  give  us  the  dates;  that 
is  important  ? — Those  are  the  only  two  cases  that 
have  come  into  court  under  the  Act  of  1887. 

3282.  Give  us  the  dates  ? — I cannot,  without 
referring  to  my  note.  I do  not  believe  that 
Kennedy  v.  Essex  was  decided  under  the  Act  of 
1887,  though  it  may  have  been  mentioned  ; but 
these  two  cases  were,  both  of  them. 

3283.  Did 
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Mr.  T.M.Healy, 

3283.  Did  you  not  decide,  in  Bolton:®.  Keatr 
joge,  that  the  Act  of  1887,  if.  it  was.  operative, 
came  in  then,  although  the  originating  notice  had, 
as  a matter  of  fact,  been  , served  ? — Bolton  v. 
Keatinge  was  decided  on  the  8th  December  1887, 
and  therefore  cannot  have  been  a case  under  the 
Act  of  1887. 

3284.  Did  not  you  and  Lord  Justice  Barry 
hold  in  that  case  (speaking  from  recollection) 
that  although  the  Act  of  1887  was  not  passed 
when  the  originating  notice  was  served,  it  was  a 
matter  of  fact  that  you  would  take  into  consi- 
deration ?■ — I dare  say  he  did;  but  Bolton  v. 
Keatinge  was  decided  in  the  tenant’s  favour,  on 
the  principle  I have  explained,  that  the'  real 
transaction  was  the  letting  of  the  whole  place 
by  the  landlord  to  the  middleman,  and  the 
re-letting  by  the  middleman  to  the  tenant; 
we  almost  estopped  the  landlord  from  denying 
consent,  because  when  some  dispute  arose  about 
the  rents,  there  was  evidence  that  the  landlord 
(or  his  agent)  had  said  : “ If  you  are  not  satisfied 
with  the  reduction  I offer  you,  go  to  the  Land 
Court.” 

Chairman. 

3285.  That  decision  was  reversing  the  Land 
Commission,  was  it  not? — It  was. 

Mr.  T.  M.  Healy. 

3286.  You  say  you  could  not  have  decided  the 
Kennedy  v.  Essex  case  in  a particular  way , because 
the  status  of  the  tenant  was  determined  at  the 
time  of  the  date  of  the  originating  notice?— 
Yes, 

3287.  And  notwithstanding  the  dictum  which 
I think  exists  in  the  case  of  Bolton  v.  Keatinge, 
and  although  the  originating  notice  was  served 
before  the  Act  of  1887,  yet  as  I understand  you 
held  that  the  Act  of  1887  might  operate  in  the 
original  matter?: — If  we  had  to  decide  whether 
a sub-letting  was  trivial  or  whether  it  was  not, 
the  Act  of  Parliament  might  be  taken  into  con- 
sideration, but  I have  no  recollection  of  the 
dictum  that  is  referred  to,  and  I do  not  think 
the  question  of  triviality  was  ever  raised  in  the 
case  of  Bolton  v.  Keatinge. 

Chairman. 

3288.  Will  you  give  us  now  the  cases  of  White 

v.  White  and  Corballis  v.  Ward? — I will  give 
you  the  date  of  each,  and  tell  you  who  heard 
them ; but  if  you  will  kindly  permit  me,  I 
must  first,  refer  you  to  the  Statute,  the 
4th; Section,  of  the  Act  of  1887.  There  are 
two  paragraphs  in  the  section,  and  the  first 
is  this:  “A  tenant  shall  for  the  purpose  of 

the  Land  Law  (Ireland)  Act,  1881,  and  of 
this  Act,  be  deemed  to  be  in  bond  fide  occupa- 
tion of  his  holding,  notwithstanding  that  he  has 
sub-let  part  thereof,  provided  the  sub-letting  is  for 
the  use  of  a labourer  or  labourers  bona  fide 
employed  and  required  for  the  cultivation  of  the 
holding,  and  the  court  deems  such  sub-letting 
reasonable,  and  sanctions  the  same.  The  land 
comprised  in  each  such  letting  shall  not  exceed 
half  an  acre  in  extent.”  There  is  a principle 
of  interpretation  of  statutes  and  of  other  docu- 
ments, expressum  facit  cessare  taciturn , and  there 

0 122. 


Chairman  —continued 

is  an  express  .prohibition  to  apply  this  labourer’s 
clause  to  anything  more  than  half  an  acre.  The 
second  .clause  is:.  “ A tenant  may  also  be 
deemed  in  occupation  of  his  holding,  notwith- 
standing that  part  is. sub-let,  where  the  sub  letting 
is  of  a trivial  character,  and  the  court  deems  the 
tenant  to  be  substantially  in  occupation  of  the 
holding.”  You  see  there  are  two  branches  in 
this  clause — the  sub-letting  it  must  be  trivial, 
.and  the  court  must  deem  the  tenant  to  be  sub 
stantially  in  occupation  of  the  holding.  The 
first  case  that  arose  (White  v.  White)  was  the 
case  of  a sub-letting  to  labourers. 

3289.  What  date  was  that;? — The  12th 
December  1893.  It  takes  some  time  for  these 
cases  to  come  up  to  us.  It  would  take  a long 
time  in  the  Land  Commission,  and  this  is  the 
first  case,  according  to  my  idea,  that  came  up 
on  the  Act  of  1887. 

Mr.  T.  IV.  Russell. 

3290.  And  it  is  not  reported  ? — It  will  be  in 
time,  I presume,  it  may  be  already  for  aught  I 
know.  As  regards  reporting,  of  course  it  is 
accessible  to  the  Land  Commission,  or  anyone 
else.  This  was  a holding  of  173  acres  and  3 
perches;  the  rent  was  163Z.  16s.  There  were 
two  plots  sub-let.  Of  course  there  was  no  con- 
sent, otherwise  the  case  would  nut  have 
arisen.  One  acre  and  a-half  were  in  one ; two 
acres  were  in  the  other  ; and  they  were  both  sub- 
let to  labourers  in  this  sense,  that  the  tenants 
were  obliged  to  pay  their  rents  for  those  holdings 
in  labour,  or  partly  in  labour,  if  required.  The 
landlord’s  argument  was  that  because  labourers’ 
lettings  over  half  an  acre  were  prohibited,  and 
these  were  lettings  to  labourers,  therefore  the 
Act  showed  on  the  face  of  it  that  they  were  not 
excepted  sub-lettings  (I  mean  to  say  not  within 
the  extension),  and  the  Land  Commission,  fol- 
lowing that  argument  on  the  principle  that  I 
mentioned,  a perfectly  settled  principle  of  con- 
struction, expressum  facit  cessare  taciturn , held 
that  these  were  labourers’  lettings  ; that  they 
were  labourers’  lettings  over  half  an  acre  ; and 
that,  because  they  were  labourers’  lettings  over 
half  an  acre,  they  could  not  be  defended  under 
this  Act.  The  principle  that  we  decided  was 
that,  as  regards  labourers’  lettings  as  well  as 
others,  the  second  clause  was  to  be  read  as  well 
as  the  first ; and,  having  regard  to  the  facts  that 
the  men  were  wanted  for  .the  occupation  and 
working  of  the  farm,  and  that  the  occupation 
of  the  middleman  was  that  of  a farmer  of  the 
whole,  and  that  these ] sub-lettings  to  particular 
tenants  were  really  a mode  of.securing  workmen 
for  the  occupation  of  the  entire,  he  was  in  sub- 
stantial occupation  of  the  entire,  and  the  sub- 
lettings were  trivial,  and  we  fixed  the  rent.  That 
is  the  first  case. 

3291.  Three  and  a-half  acres  out  of  170  were 
held  to  be  trivial  ? — They  were  held  to  be 
trivial  by  us. 

- 3292.  That  is- all-I  want  ? — But  by  the  Land 
Commission  it  was  held  that  labourers’  holdings 
over  half  an  acre  could  not  be  brought  within 
the  amending  Act.  You  will  observe  that  the 
ratio  decidendi,  as  we  call  it,  was  different,  in  the 
Land  Commission  ; but  I think  I have  shown 
you  that  we  laid  down  a principle  in  that  case, 
z 2 3239.  What 
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Chairman. 

3293.  What  was  the  principle  in  Corballis  v. 
Ward?— Corballis  v.  Ward  was  decided  this 
year — on  the  24th  April,  1894— and  there  was 
a difference  of  opinion  in  the  Land  Commission 
upon  that  case ; Mr.  Commissioner  Fitzgerald 
thought  the  sub-letting  trivial,  Mr.  Justice 
Bewley  and  Mr.  Wrench  thought  it  was  not. 

3294.  What  were  the  facts? — There  were 
161  acres  in  three  separate  parts,  and  one  of  the 
three  separate  parts  was  4 acres  and  29  perches, 
with  a house  on  it ; and  that  was  the  part  that 
was  sub-let.  The  rest  of  the  place  was  farmed 
by  the  tenant.  Ward,  but  this  particular  place  he 
had  let  away  ; and  as  far  as  we  could  see,  it  had 
been  let  away  always.  We  came  to  the  conclu- 
sion that  because  the  substantial  holding  was 
really  the  two  large  parts,  and  the  occupation 
by  the  under-tenant  of  the  third  little  bit  in  no 
way  interfered  with  the  occupation  of  the  main 
holding— that  that  was  to  be  taken  into  account 
in  determining  the  effect  of  the  sub-letting  of 
the  4 acres  upon  the  occupation  of  the  entire, 
and  that'  it  was  trivial ; but  the  principle  of 
the  decision  was  this  (and  again  I ^vill  give 
the  ratio  decidendi  which  existed  in  the  court 
below);  Mr.  Justice  Bewley’s  opinion  was  that 
there  were  two  conditions,  the  sub-letting  trivial, 
and  the  court  must  deem  the  tenant  substan- 
tially in  occupation,  and  that  both  conditions 
must  be  satisfied  separately  and  cumulatively, 
and  that  no  one  could  hold,  in  the  case  of  a 
man  who  was  the  statutory  tenant  of  4 acres  and 
a house,  that  his  holding  was  to  him  trivial ; 
that  it  could  be  a trivial  thing  as  between  him 
and  anybody  else ; and  that  these  conditions  were 
cumulative.  We  said:  “No,  they  are  correla- 
tive you  may  find  out  that  the  tenant  is  sub- 
stantially in  occupation  by  finding  out  that  the 
sub-letting  is  trivial ; and  you  may  find  out  that 
the  sub-letting  is  trivial  by  finding  out  that  the 
tenant  is  substantially  in  occupation  ; ” and 
putting  the  two  together  as  correlatives,  we 
arrived  at  the  conclusion  that  Ward  was  sub- 
stantially in  occupation  of  this  holding  of  161 


Chairman — continued. 

acres,  and  that  the  fact  of  the  outlying  piece 
being  sub-let  did  not  prevent  him  from  so  being 
in  occupation,  and  was  trivial. 

Mr.  T.  W.  Russell. 

3295.  Whatever  may  be  the  value  of  those 
two  decisions,  and  they  seem  to  be  very  great, 
you  would  not  say,  at  all  events,  that  decisions  so 
recent . as  these  could  have  governed  the  Land 
Commission  in  dealing  with  sub-letting  in  the 
past? — They  could  not,  of  course.  So  far  as 
they  are  a guide  to  the  Land  Commission,  they 
will  only  affect  it  when  they  are  published,  unless 
they  ask  for  the  reports,  which  they  can  get  at 
once. 

Mr.  Sexton. 

3296.  What  the  language  of  Mr.  Justice 
Bewley  seems  to  point  to,  is  that  a sub-letting 
can  never  be  trivial  unless  it  is  trivial  to  the  man 
who  holds  it  ? — It  is  open  to  that  remark ; so  is 
the  Act  of  Parliament.  I would  like  to  say  about 
that  word  “trivial,”  that  it  is  subject  to  every- 
thing that  I have  said  about  the  word  “ reason- 
able ” and  about  the  word  “ mainly,”  and  also  it 
is  right  to  guard  myself  about  this.  I do  not  see 
how  “ trivial  ” can  well  be  imputed  to  a thing  that 
is  really,  and  in  itself,  valuable.  It  is  a compa- 
rative term,  and  we  have  laid  down  that  there 
must  be  limits,  and  close  limits  too. 

. 3297-  Is  that  governed  by  the  “ substantially 
in  occupation  of  the  holding”?— We  have  de- 
cided that  it  is  governed  by  that.  That  was 
the  principle  of  the  decision  in  this  second  case, 
that  the  two  things  are  to  be  read  together,  but 
you  must  also  remember  that  “ substantially  in 
occupation  ” is  qualified  by  “ trivial,”  and  vice 
versa  they  are  correlative.';  you  cannot  take  them 
one  by  one. 

3298.  Mr.  Justice  Bewley  shut  them  off  from 
,°ne  another  ? — He  did.  That  is  a question  of 
interpretation.  Any  judge  must  take  his  own 
view  of  the  statute,  and  I give  you  exactly  the 
difference  between  us. 


Mr.  W.  F.  Bailey,  again  called  in  ; and  further  Examined. 


Mr.  Sexton. 

3299.  Have  you  prepared  the  Returns  which, 
at  a former  stage,  you  promised  to  provide  ? — 
Yes. 

3300.  Will  you  hand  them  in  now  ? — I hand 
them  in  now.  They  comprise  a Table  of  Exclu- 
sions from  the  fair-rent  provisions  of  the  Land 
Acts ; a Table  of  Restrictions  on  Claims  for 
Improvements  under  Section  4 of  the  Act  of 
1870,  as  incorporated  with  the  Act  of  1881  under 


Mr.  Sexton — continued. 

the  decision  in  Adams  v.  Dunseath ; a third 
Table  giving  the  rule  as  to  Presumption,  as  to 
Ownership  of  Improvements  with  exceptions 
therefrom  contained  in  the  5th  Section  of  the 
Act  of  1870 ; and  a fourth  Table  containing  the 
Exclusions  from  and  Restrictions  on  the  right  of 
free  sale  under  the  first  Section  of  the  Act  of 
1881.  ( The  Tables  were  handed  in.) 
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Mr.  Brodrick. 

Mr.  Dillon. 

Mr.  Hayes  Fisher 
Mr.  Fuller. 

Mr.  W.  Kenny. 

Mr.  Macartney. 

The  Right  Honourable  JOHN  MORLEY,  in  the  Chair. 


Mr.  M'Cartan. 

Mr.  John  Morley. 
Mr.  T.  W.  Russell. 
Mr.  Sexton. 

Colonel  Waring. 


The  Right  Honourable  Gerald  FitzGibbon,  p.c.,  again  called  in  ; and  further  Examined 


Chairman. 

3301.  You  have  been  considering,  I think, 
since  we  last  met,  the  best  practicable  means  of 
assisting  the  Committee  to  obtain  any  further 
information  that  they  may  desire  to  test  the 
grounds  and  effect  of  decisions  of  the  court  of 
which  you  are  a member  ?— Since  the  last  day 
I wrote  out  a complete  list  of  the  202  cases  that 
I had  mentioned,  which  include,  as  I stated,  all 
the  cases  in  the  Court  or  Appeal  that  are  on  my 
notes  from  1882  to  1894. 

3302.  What  does  that  list  comprise? — I give 
first  the  number,  then  the  date,  the  name  of  the 
landlord,  the  name  of  the  tenant,  the  Court  that 
heard  the  case  with  us  (that  is  to  say,  the 
judges  who  sat  upon  the  case),  the  subject,— as 
for  example,  “temporary  letting,”  “pasture,” 
and  so  forth,  — which  party  appealed,  by 
which  you  will  be  able  to  see  in  whose  favour 
the  decision  went  below,  and  the  result,  that  is, 
whether  the  appeal  was  allowed  or  was  dismissed. 
“ A ” means  that  the  appeal  was  allowed ; “ D ” 
that  it  was  dismissed ; “ V ” that  the  order  was 
varied. 

3303.  That  document  you  propose  to  hand  in  ? 
—I  will  hand  that  in,  and  if  at  any  time,  before 
the  close  of  the  work  of  the  Committee,  the 
names  of  any  cases  are  either  sent  to  me  or  to 
the  registrar,  as  to  which  any  further  information 
is  wanted,  I can  either  bring  you  my  own  note, 
or  get  you  a copy  of  the  registrar’s  note  ; or, 
it  necessary,  I can  get  the  papers  in  the  case; 
but  of  course  they  are  so  voluminous  that  it 
would  be  only  reasonable  to  expect  an  identifi- 
cation, by  reference,  of  the  cases  wanted. 

Mr.  T.  W.  Russell. 

3304.  Assuming  that  half  these  cases  are  not 
^ported,  of  what  use  are  they  to  be  to  the 
Committee?— There  are  a good  many  of  them 
that  are  reported,  and  those  not  reported  are  all 
accessible  to  the  Land  Commission,  and  a good 
many  of  them,  I presume,  have  been  furnished 
to  them.  They  have  the  order  in  every  case,  and 
the  papers  come  from  them  and  go  back  to 
them. 

Mr.  Sexton. 

3305.  How  far  does  the  list  show  the  nature 

^matter  which  was  at  issue  in  the  trial  ? 


Mr.  Sexton — continued. 

If  you  look  at  the  list  you  will  see  the  way  in 
which  I have  done  it.  I told  you  the  last  day 
that  I could  not  venture  to  give  you  the  sub- 
stance of  the  decisions,  because  it  would  be 
impossible  to  do  so  in  a satisfactory  manner,  but 
I have  given  you  what  the  subject  was,  that  was 
dealt  with  in  each  case. 

Chairman. 

3306.  We  remember  your  view  was,  that  if 
you  gave  the  substance  you  would  be  almost 
certain  to  be  challenged  with  having  inserted 
something,  or  left  something  out,  which  might  be 
deemed,  important? — Even  if  I was  not  “chal- 
lenged,” I would  feel  myself  very  uneasy  at 
being  asked  to  state  the  substance  of  each  case ; 
it  is  very  hard  to  do  that  fairly  and  fully. 

Mr.  Sexton. 

3307.  I wish  to  ascertain  if  there  is  any  mode 
of  arriving  at  the  practical  effect  upon  the  admi- 
nistration of  the  Land  Acts,  of  decisions  in  the 
Court  of  Appeal  where  the  dicta  of  the  judges  in 
the  course  of  their  judgments  may  have  had  an 
effect  different  from,  or  contrary  to,  the  effect 
intended  upon  a particular  litigant ; for  instance, 
in  the  case  of  Conroy  v.  Drogheda,  the  tenant 
was  successful,  the  Court  held  that  she  was 
entitled  to  have  a fair  rent  fixed  upon  the  old 
tenancy,  but  the  judges,  in  the  course  of  the 
judgment,  delivered  the  views  which  have  been 
held  to  upset  the  law  as  declared  in  a previous 
case?  I could  not  give  you  a better  instance 
than  that.  Conroy  v.  Drogheda  I would  ask  to- 
day to  give  you  some  facts  about.  That  case  was 
mentioned  here  before  it  was  ever  published  at 
all.  I deny  altogether  that  Conroy  v.  Drogheda 
has  any  dicta  in  it  that  are  inconsistent  with  any 
other  case,  or  that  are  in  any  way  calculated  to 
mislead.  The  statement  of  the  case  before  it 
was  published,  I am  not  answerable  for. 

Chairman. 

3308.  Do  not  anticipate,  please,  your  full 
account  of  that  case  ?— Perhaps  I should  add 
further,  as  a general  answer  to  Mr.  Sexton,  that 
the  cases  in  which  anything  of  importance,  from 
the  lawyer’s,  point  of  view,  has  been  decided,  are 
supposed  to  be  all,  or  nearly  all,  reported,  and 
the  bearing  of  the  dicta  on  the  general  decision 
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Chairman— continued. 

will  appear  from  the  report.  Of  course,  if  in 
any  case  a dictum  gets  misapplied  (as  sometimes 
happens)  or  is  misunderstood,  or  is  made  too 
wide,  then  a subsequent  appeal  comes  up,  and  the 
case  is  reconsidered  and  explained.  I should 
like  to  make  the  statement  once  for  all,  that,  as  far 
as  I know,  there  is  no  inconsistency  in  any  of  the 
Court  of  Appeal  decisions  ; and  there  is  only  one 
of  them,  as  far  as  I know,  that  has  been  ques- 
tioned elsewhere,  that  Is  Fiddes  v.  Montgomery, 
which  I have  explained  already. 

Mr.  Sexton. 

3309.  I do  not  mean  “ inconsistency  ” ; what  I 
mean  is  this,  that  there  is  sometimes  in  dicta 
something  important  as  to  the  administration  of 
the  Land  Acts  which  could  not  be  gathered 
from  a mere  statement  of  the  decision  of  the 
case  ; is  there  any  more  compendious  mode 
available  to  the  members  of  the  Committee  of 
arriving  at  such  dicta  than  that  of  reading  the 
reports  ?• — I do  not  think  there  is.  Reading  the 
reports  is  the  only  way  in  which  lawyers  ever 
become  aware  of  decisions.  The  Act  is  adminis- 
tered by  lawyers  in  the  ordinary  way,  and  they 
have  the  reports.  It  would  be  quite  impossible 
to  pick  out  dicta  from  particular  judgments. 
V ery  often  a sentence  in  a judgment  will  bear  a 
totally  different  meaning  when  it  is  read  with  its 
context  from  what  it  bears  when  read  by  itself. 

Chairman. 

3310.  One  wprd  or  two  as  to  your  position  as 
a witness  here.  We  understand  that  you  are 
here  by  the  wish  of  your  colleagues  in  the  Court 
of  Appeal  to  give  the  fullest  assistance  that  you 
can  to  the  whole  of  the  Committee.  You  have, 
of  course,  as  in  the  ordinary  practice,  furnished 
me  as  Chairman  of  the  Committee  with  notes  of 
the  points  on  which  you  wish  to  give  evidence, 
but  of  course  you  only  appear  as  any  other 
witness  who  comes  before  a House  of  Commons 
Committee  does,  in  perfect  readiness  to  answer 
any  question  upon  any  part  of  your  evidence, 
or  outside  of  your  evidence,  if  it  is  within  your 
knowledge  and  competency,  which  any  member 
of  the  Committee  may,  at  the  proper  time  and  in 
proper  order,  think  fit  to  put  to  you? — I know 
nothing  about  Parliamentary  practice,  and  when 
I got  the  summons  from  the  Committee  I 
looked  through  the  evidence,  of  which  notes 
had  appeared  at  that  time  only  in  the  newspapers, 
and  I also  looked  through  my  own  notes,  as  I 
have  mentioned.  I gave  you,  as  Chairman  of  the 
Committee,  the  heads  of  what  I thought  were 
the  subjects  on  which  you  seemed  to  wish  for 
information,  and  I got  from  yourself,  in  com- 
munications since,  further  statements  of  the 
matters  on  which  you  wished  for  information; 
but  I do  not  understand  myself  to  be  in  any 
different  position  towards  you  from  that  which  I 
occupy  towards  any  other  member  of  the  Com- 
mittee. 

331 1.  Quite  so  ? — I am  here  anxious  to  answer 
each  Member,  and  to  give  every  Member  any 
information  in  my  power.  I have  already 
explained  (at  least  I thought  I had)  that  I am 
in  that  position  with  the  concurrence  of  all  my 
colleagues  ; I am  as  willing  myself  as  any  of  the 
rest  of  them,  and  it  is  only  from  the  accident 


Chairman — continued. 

that  I have  been  the  judge  who  has  been  en- 
gaged in  most  of  these  cases  that  I am  here,  as 
• distinguished  from  anyone  else. 

3312.  Of  course,  to  apply  to  you  the  word  or 
the  process  of  cross-examination  would  be 
erroneous,  because  that  implies  that  you  would 
be  a witness  for  one  of  two  parties,  which,  of 
course,  is  by  no  means  your  position  ? — “ Cross- 
examination  ” to  a barrister  means  the  examina- 
tion of  a witness  by  an  opposite  party  from  the 
party  who  has  called  him. 

3313.  That  is  what  I meant? — In  that  sense 
I do  not  recognise  anybody  as  cross-examining  me, 
in  a matter  in  which  I -am  not  a party  at  all,  nor  a 
witness  for  any  party  ; but,  in  the  other  sense  of 
being  examined  as  to  the  details,  the  grounds 
and  particulars,  of  any  particular  matter  that  I 
mention,  and  above  all  being  further  examined 
to  bring  out  all  the  facts  where  I have  only 
given  the  substance,  it  is  my  desire  to  do  all  I 
possibly  can  to  answer  everybody,  irrespective  of 
whether  I am  being  cross-examined  or  not.  I 
rather  think  the  Parliamentary  term  that  would 
express  my  position  is  that  I am  here  to  be, 
" heckled,”  not  to  be  cross-examined. 

Mr.  Sexton. 

3314.  We  are  here  authorised  by  the  House 
of  Commons  to  ascertain  what  has  been  the 
interpretation  given  to  certain  Statutes,  and  I 
suppose  you  would  desire  to  answer  any  questions 
that  may  enable  us  to  find  out  or  to  make  more 
clear  the  interpretation  you  have  given  to  the 
Acts,  or  to  make  more  clear  the  interpretation  of 
your  judgment  upon  particular  cases? — Certainly, 
in  particular  cases  and  judgments  of  the  Court 
of  Appeal ; but  I gave  on  the  last  day  a caution, 
which  I think  I must  repeat  again,  that  is,  that 
I cannot  venture,  for  several  reasons,  to  carry 
that  process  beyond  my  own  court,  because  in 
the  first  place,  judgments  as  to  which  I might  be 
cross-examined  (if  I may  use  the  expression) 
might  come  before  us  hereafter,  and  in  the  second 
place,  and  more  important  place  from  my  point  of 
view,  I do  not  know  the  grounds,  and  I do  not 
know  the  facts  of  any  case,  unless  they  have 
come  before  me  judicially. 

Chairman. 

3315.  We  will  begin  with  Adams  a.  Dunseath. 
Now,  for  my  own  part,  although  I have  heard  of 
Adams  v.  Dunseath  ever  since  I came  to  the 
House  of  Commons,  I should  be  glad  to  know 
(and  I believe  the  Committee  would)  the  facts 
and  the  course  of  the  case  to  begin  with? — ■ 
Adams  v.  Dunseath  is  all  in  print,  in  the  10th 
“ Law  Reports,”  (Ireland).  It  occupies  90 
pages,  and  it  begins  at  page  109,  and  I would  ask 
leave,  in  any  answer  I give  about  it,  to  read  the 
ipsissima  verba  from  the  report ; any  paraphrase 
might  mislead,  and  therefore  I would  ask,  in 
speaking,  both  as  to  myself  and  as  to  other 
judges,  to  take  what  I say  from  the  printed  re- 
port, which  is  available  for  everybody,  and  speaks 
for  itself. 

3316.  Will  you  begin  by  telling  us  the  facts 
then  ? — The  holding  was  part  of  the  lands  of 
Kildowney  near  Ballymena,  42 £ acres,  and  the 
rent  was  36/.  10/.,  when  the  originating  notice 
was  served  on  17th  October  1881.  Before  1842, 
33 £ acres  were  held  by  a tenant  named  James 

M‘Kee, 
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Chairman — continued. 

M‘Kee,  under  Lord  Mount  Cashel,  at  a rent 
which  did  not  appear. 

3317.  That  is  33£  out  of  the  42$  acres  ?^— 
Yes ; you  will  find  afterwards  that  10  acres,  or 
nearly  10  acres,  of  bog  were  added  to  the  hold- 
ing subsequently,  but  were  not  incorporated  with 
the  rest  till  1875.  I will  not  mention  any  fact 
that  is  not  important  to  the  judgment,  and  all 
the  facts  bear  directly  on  it,  which  I shall,  men- 
tion. In  1842  the  lands  were  valued  and  a rent 
of  267.  11s.  6c/.  was  put  on  the  33$  acres;  and 
between  1842  and  1845 (page  111)  James  MTvee 
built  a house,  using  in  some  degree  the  materials 
of  an  older  house.  He  built  that  house,  as  the 
case  found,  under  an  understanding,  though  not 
perhaps  a contract,  that  he  could  have  a lease  if 
he  wished. 

3318.  One  moment:  Was  M‘Kee  a tenant 
from  year  to  year,  or  on  lease  ?— That  does  not 
appear,  but  he  presumably  was  a tenant  from 
year  to  year  until  1845  ; but  between  1842  and 

1845  he  built  this  house  ; and  on  2nd  of  March 

1846  he  got  a lease  for  30  years  from  1st  of 
November  1845,  at  26/.  11s.  6c/.,  the  valued 
rent;  that  30  years’  lease  expired  on  the  1st 
November  1875.  Being  in  possession  under  that 
lease  (a  very  important  fact)  in  October  1846 
he  assigned  all  his  interest  to  John  Adams,  who 
was  the  father  of  David  Adams,  the  tenant  be- 
fore the  court,  for  240/. 

3319.  He  sold  his  lease? — He  sold  the  lease 
out  and  out  to  John  Adams  for  240/.  As  the  law 
then  stood,  that  assignment  conveyed  the  house 
to  John  Adams  for  30  years,  but  for  no  longer. 
John  Adams  lived  until  1869,  and  died  leaving 
David  Adams  in  possession.  David  Adams  was 
the  tenant  before  the  court ; and  (a  very  usual 
thing  in  Ireland)  he  apparently  had  not  taken  out 
administration,  and  had  no  legal  title ; but  we 
do  not  question  those  things  in  Ireland;  it  is 
for  the  Revenue  to  look  after  that.  David 
Adams  was  admitted  to  represent  John.  Now  the 
next  step,  and  in  my  judgment  a vital  step,  was 
in  1851,  it  is  in  print  at  page  112,  that  it  was 
“1857;”  it  was  1851.  On  13th  April  1851  the 
Landed  Estates  Court  conveyed  the  Mount 
Cashel  Estate  in  Kildowney  to  William  Dunseath. 
the  husband  of  Mrs.  Dunseath,  who  was  the 
landlord  before  the  court  in  1881,  for  6,000/.; 
that  is  to  say,  in  1851  Dunseath  bought,  with 
other  lands,  this  holding  of  Adams,  subject 
to  the  lease  for  30  years ; but  again,  as  the  law 
then  stood,  that  6,000/.  bought  and  paid  for  the 
house,  from  the  time  that  the  lease  was  up.  Of 
course  the  tenant  had  it  so  long  as  the  lease 
lasted.  That  house  was  the  only  alleged  im- 
provement made  before  the  lease  ; but  during 
the  lease  J ohn  Adams  put  up  some  buildings ; 
he  reclaimed  land ; he  made  fences,  drains,  and 
a farm  road.  He  died  in  1869.  After  his  death, 
and  before  1875  (that  is  during  the  last  six  years 
of  the  lease),  David  Adams  did  some  other  im- 
provements, reclamation,  fences,  and  drains,  and 
during  the  lease  he  also  picked  up,  from  time  to 
time,  bits  of  bog,  amounting  altogether  to  nine 
acres,  or  thereabouts,  and  he  paid  rents  for  them 
a™°“nting  to  4/.  10s.  (these  were  small  rents  all 
added  together);  and  lie  improved  a part  of  the 
bog  by  reclamation.  The  bog  was  not  in  the 
lease,  but  that  brought  his  acreage  to  42$  acres, 
and  his  whole  rent,  as  you  will  see,  up  to 
31/.  Is.  6 d. 
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3320.  It  is  31/.  Is.  6d.  ?— £.31  Is.  6d. ; and  it 
brought  up  his  acreage  to  the  whole  area,  42 1 
acres,  which  was  in  the  originating  notice.  The 
lease  expired  on  the  1st  November  1875,  and 
wu6  is  a very  imPortant  statement  on  page  113': 
When  the  lease  expired,  as  was  common  in 
Ulster  (this  was  near  Ballymena)  there  was  a re- 
valuation for  the  purpose  of  fixing  the  rent, 
ihey  had  a kind  of  fair  rent  arrangement  of 
their  own  in  that  part  of  the  world,  and  this 
holding  was  re-valued,  and  strangely  it  happened 
that  it  was  re-valued  by  the  same  man  who  had 
fixed  the  rent  in  1842,  33  years  previously. 
Now  this  statement  appears  at  page  113:  “He 
stated  that  in  valuing  the  land  he  took  no  im- 
provements into  consideration,  but  kept  the 
improvements  out”;  and  he  put  31/.  17s.  6d.  or 
what  had  been  in  the  lease,  and  4/.  10s.  was 
added  for  the  bog,  which  made  36/.  7s.  6d. ; and  at 
that  rent,  as  tenant  from  year  to  year,  Adams  held 
1881C  ^me  Servet*  tlie  originating  notice  in 

3321.  That  is  to  say,  in  1875  the  valuer  made 
the  rent  about  51.  a year  higher  than  it  had  been 
in  1842.  It  was  raised  from  31/.  Is.  6 d.  I think 
you  said  ?- Yes,  to  36/.  7s.  6c/.,  so  the  rise  would 
be  51.  6s. 

3322.  But  leaving  the  bog  out,  which  was  a 
new  element .?— ft  was  not  a new  element ; the 
bog  comes  into  both  figures ; the  bog  rent  was 
4/.  10s. 

3323.  Ultimately  the  amount  at  which  it  was 
valued  was  36/.  7s.  6c/.  This  same  valuer  valued 
it  at’  31/.  17s.  6c/.? — But  on  the  valuation  he 
stated  that  he  did  not  take  the  improvements 
mto  account  at  all.  I am  now  speaking  of  what  I 
do  not  know  practically  ; in  1875,  probably  land 
was  high,  and  in  1842  it  was  not  so  high  ; but  at 
all  events  that  is  the  difference. 

3324.  Then  how  did  the  case  exactly  come 
before  your  court?— It  came  before  us  on  a case 
stated  setting  out  all  these  facts.  A copy  of  the 
case  is  given  in  the  report. 

3325.  First  of  all,  Adams  had  applied  to  have 
a fair  rent  fixed  ? - Adams  served  an  originating 
notice ; that  was  heard  by  a Sub-Commission,  and 
they  fixed  a rent  of  30/.  15s.,  but.  I apprehend 
that  30/.  15s.  included  the  bog  as  well  as  the 
other  land;  that  is  to  say,  they  reduced  the 
36/.  7s.  6c/.  to  30/.  15s.  That  came  before  the 
Sub-Commission  on  the  19th  November  1881. 

Mr.  Sexton. 

3326.  Were  they  unanimous? — I presume  so. 
The  case  does  not  say  they  were  not. 

Chairman. 

3327.  Then  Dunseath  appealed,  I suppose  ? — 
He  asked  for  a re-hearing ; you  will  remember 
my  point  as  to  that. 

3328.  Yes? — He  got  the  re-hearing,  and  on 
the  9th  January  1882,  the  Head  Commission 
affirmed  the  order  of  the  Sub-Commission,  and 
affirmed  the  rent. 

3329.  £.30  15s.  ?— £.30  15s.  Dunseath 
appealed  (the  landlord).  To  some  extent  it  is 
speculation,  but  I apprehend,  from  the  fact  that 
it  was  the  landlord  who  applied  to  come  to  us, 
that  in  that  30/.  15s.  he  had  not  got  the  credit  he 
thought  he  ought  to  get  for  improvements. 
That  does  not  appear  in  the  case,  but  that  would 
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Chairman — continued. 

be  the  inference,  I take  it,  from  the  fact  that  the 
landlord  was  dissatisfied,  and  that  none  of  his 
requisitions  were  acceded  to  (page  113). 

3330.  The  pink  paper  which  we  have  heard  so 
much  about  in  this  case  ? — The  pink  paper  is  a 
new  invention  ; it  did  not  exist  at  that  time  at  all. 
They  probably  had  field  notes.  I do  not  know 
what  they  had  ; they  had  no  forms  such  as  they 
have  the  benefit  of  now,  I believe. 

3331.  Then  the  Land  Commission  stated  the 
case  ? — They  did. 

3332.  In  stating  that  case  they  submitted  a 
certain  number  of  questions  to  your  decision  ? — 
They  submitted  five  questions  that  were  not  the 
same  as  the  five  questions  we  answered  ; and  to 
understand  the  position  of  the  Court  of  Appeal  in 
the  matter,  I must  ask  leave  to  point  out  what 
the  distinction  was.  Their  first  question  (I  will 
put  them  shortly)  was  whether  the  landlord 
should  be  allowed  rent  in  respect  of  all  improve- 
ments before  the  lease  (2nd  March  1846),  that 
was  the  house. 

Mr.  Sexton. 

3333.  Before  the  expiration  of  the  lease  ? — I 
beg  your  pardon,  you  are  quite  right. 

Chairman. 

3334.  Oh,  no? — Yes,  Mr.  Sexton  is  quite 
right,  the  first  question  is  “ before  the  expiration 
of  the  lease.”  That  would  cover  the  house  and  all 
that  was  done  under  the  lease.  The  second  ques- 
tion was,  whether  the  landlord  was  to  be  allowed 
rent  in  respect  of  all  improvements  made  during 
the  lease,  except  those  made  by  David  Adams. 
That  was  a small  point,  but  the  point  was, 
whether  John  Adams  was  the  predecessor  in 
title  of  David;  because  (as  I told  you-)  David  had 
not  taken  out  administration  or  anything  of  the 
kind.  Then  the  third  question  was,  whether  the 
landlord  should  be  allowed  any  rent  in  respect  of 
all  improvements  made  before  the  making  of  the 
lease  of  the  2nd  March  1846. 

3335.  That  was  the  house  only  ? — That  was  the 
house  only,  the  case  so  found  (page  111).  Fourth, 
whether  the  landlord  should  be  allowed  any  rent 
in  respect  of  improvements  made  during  the 
currency  of  the  lease,  on  the  ground  that  the  final 
clause  of  1870  (Section  4),  required  some  deduc- 
tions to  be  made,  in  ascertaining  the  tenants’ 
interest  in  such  improvements,  for  enjoyment  and 
for  the  other  matters  mentioned  in  that  section  : 
and  fifthly,  and  lastly,  whether  the  landlord  should 
be  allowed  some  rent  in  respect  of  improvements 
made  during  the  lease,  on  the  ground  that  the 
tenant  by  holding  under  the  lease  had  been,  if  not 
altogether,  to  some  extent  compensated  for  his 
improvements,  by  having  been  allowed  to  enjoy 
under  the  lease. 

3336.  Now  these  five  questions,  submitted  to 
them  by  the  Land  Commission,  the  Court  of 
Appeal  refused  to  answer,  would  you  tell  us  on 
what  grounds  ? — I will  give  the  grounds  from 
the  judgment  of  the  Lord  Chancellor  on  page 
117.  These  questions  were  based  on  requisitions 
from  the  landlord’s  counsel,  which  are  given  on 
page  116;  and  here  is  what  Lord  Chancellor 
Law  says,  on  page  117  : “ However  well  adapted 
the  requisitions  were  for  their  original  purpose, 
they  are  exceedingly  difficult,  if  not  practically 
impossible,  to  answer  clearly  -when  thus  turned 
into  questions.  Some  of  them  propose  a single 


Chairman  — continued. 

legal  question  as  applied  to  different  states  of 
facts ; and  in  short  any  precise  answer  to  them 
would  require  so  many  qualifications  and  distinc- 
tions, that  we  have  thought  it  better,  on  the 
whole,  to  extract  for  ourselves  and  answer  the 
purely  legal  questions  which  arise  in  the  ease  as 
stated,  leaving  the  Land  Commission  to  apply 
our  answers  to  the  facts  as  they  have  already 
been,  or  may  hereafter  be  found  by  them.”  Put 
shortly,  the  question  whether  the  landlord  was  to 
be  allowed  any  rent,  and  if  so,  how  much,  in 
respect  of  any  particular  improvement,  depended 
partly  upon  the  facts  of  the  case  with  regard  to 
that  improvement,  to  which  the  Land  Act  says 
the  Land  Commission  alone  are  to  address  them- 
selves, and  no  decision  as  to  the  amount  of  rent  or 
value  can  be  reserved  for  the  Court  of  Appeal, 
and  a case  can  be  stated  only  on  a question  of  law. 

3337.  That  is  the  48th  Section  of  the  Act  of 
1881  ? — I gave  you  the  reference  the  last  day. 

3338.  Section  48,  I think,  Sub-section  2 ? — 
Yes,  the  Act  of  1881,  Section  48,  Sub-section 
2 ; with  a paragraph  unnumbered  coming  after 
that. 

3339.  Beginning  “ The  Land  Commission 
may,”  &c.  ? — Yes,  I think  you  will  find  it  there. 

3340.  “ The  Land  Commission  may  of  its  own 
accord,  or  shall,  on  the  application  of  any  party 
to  any  proceeding  pending  before  it,  unless  it 
considers  such  application  frivolous  and  vexatious, 
state  a case  in  respect  of  any  question  of  law 
arising  in  such  proceedings,  and  refer  the  same 
for  the  consideration  and  decision  of  Her 
Majesty’s  Court  of  Appeal  in  Ireland.  The 
Land  Commission  may  also,  in  case  it  thinks  fit, 
permit  any  party  aggrieved  by  the  decision  of 
the  Land  Commission  in  any  proceedings  to 
appeal  in  respect  of  any  matter  arising  in  such 
proceedings  to  Her  Majesty’s  Court  of  Appeal 
in  Ireland;  provided  that  no  appeal  from  the 
Land  Commission  to  the  Court  of  Appeal  in 
Ireland,  shall  be  permitted  in  respect  of  any 
matter  arising  under  Part  Y.  of  this  Act’,  or  in 
respect  of  any  decision  as  to  the  amount  of  fair 
rent,  or  any  question  of  value  or  of  damages,  or 
any  matter  left  in  the  discretion  of  the  Land 
Commission.  The  decision  of  the  said  Court  of 
Appeal  on  any  such  question  so  referred  to  it 
shall  be  final  and  conclusive”? — You  observe 
the  words  are  mandatory,  “ no  appeal  shall  be 
permitted  ” ; and  we  considered  we  were  bound 
not  to  permit  it. 

3341.  Very  well.  In  other  words.  Lord 
Chancellor  Law  held,  first,  that  the  questions  of 
fact  and  law  were  very  much  mixed  up  in  these 
questions  submitted  to  you,  and  that  the  ques- 
tions of  fact  you  were  precluded  from  going  into 
by  the  48th  Section  of  the  Act  of  1881  ? 

Mr.  Sexton. 

3342.  Has  it  to  be  regarded  as  a case  stated? 
— It  was  a case  stated. 

3343.  Treated  as  such? — Certainly;  of  course 
we  had  no  materials  except  (as  I mentioned  the 
other  day)  the  case  itself,  and  documents  referred 
to  in  it. 

Chairman. 

3344.  It  will,  perhaps,  make  what  you  are 
going  to  tell  us  (dearer  if,  before  giving  us  the 
five  legal  questions  which  you  extracted  from 
these  points  submitted  to  you  by  the  landlord, 

you 
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Chairman — continued. 

you  gave  us  broadly  the  two  extreme  contentions 
of  the  parties? — The  landlord  contended  that, 
having  regard  to  the  dealings,  the  tenant’s  starting 
point  was  the  re- valuation  of  1875,  when  Adams 
became  a tenant  from  year  to  year,  at  the  rent 
fixed  then  of  361.  7s.  6d ; and  he  contended  that  he 
was  entitled  to  the  fair  rent  of  the  holding  in 
full,  as  the  holding  stood  when  that  letting  was 
made.  It  was,  in  law,  a new  letting,  the  lease 
having  expired. 

3345.  That  is  to  say,  in  1875?— In  1875.  The 
lease  was  out  on  the  1st  November  1875 ; the  tenant 
was  put  in  at  a different  rent  on  the  re-valuation, 
and  the  landlord  contended  broadly  this;  and, 
of  course,  I am  putting  his  extreme  contention, 
because  he  fought  each  part  separately  after- 
wards; his  furthest  contention  was,  that  the  fair 
rent  should  have  been  fixed  on  the  holding,  as  he 
let  it  immediately  after  the  1st  November  1875. 

3346.  That  is  to  say,  the  holding,  the  improve- 
ments, and  all? — Improvements  and  all. 

3347.  Now  what  was  the  extreme  contention 
on  the  other  side  ? — There  were  two  most  import- 
ant contentions  by  the  tenant,  and  I do  not  know 
that  you  have  had  them  very  clearly  yet.  The 
first  great  contention  of  the  tenant  was,  that 
whenever  the  letting  value  of  land  has  been 
increased  at  all  by  any  work  done  by  the  tenant, 
the  whole  increase  of  the  letting  value  belongs 
to  the  tenant,  and  is  not  to  be  takeu  into  account 
at  all  in  fixing  rent.  His  second  contention  was, 
if  he  could  not  go  that  far,  that  the  Act  of 
1881  (Section  8,  Sub-section  9)  was  to  be  read 
wholly  irrespective  of  any  other  clause  in  the 
Act,  and  that  whatever  improvements  the  tenant 
had  made  upon  the  place  were  to  be  wholly 
excluded  from  consideration  in  fixing  a fair  rent, 
no  matter  what  had  been  the  history  of  the 
holding  previously.  Do  I make  that  clear  ? The 
things  are  quite  distinct.  The  first  point  about 
increased  letting  value  is  quite  distinct  from  the 
point  of  the  correlation  of  the  Acts  to  each  other. 

3348.  The  correlation  of  the  Act  of  1881  with 
the  Act  of  1870  ? — Yes;  there  are  more  Acts  now. 

3349.  The  first  contention,  I think,  you  made 
very  clear  ; I am  not  so  certain  that  I follow  the 
second  as  clearly  ? — The  second  you  will  pro- 
bably follow  better  from  the  judgments ; but 
upon  the  first  contention  the  Court  was  unani- 
mous against  the  tenant,  that  is,  that  “ improve- 
ments ” was  defined  (1870,  Sect.  70),  to  mean  the 
works  done  by  the  tenant,  and  that  what  he  was 
exonerated  from  rent  upon  was,  not  the  total 
increase  of  letting  value  caused  by  those  improve- 
ments, but  the  improvements  themselves,  the  works 
done  by  him  and  his  expenditure  upon  them. 

3350.  You  are  now  beginning  to  go  through 
the  five  questions  which  you  extracted? — Yes; 
I will  take  them  one  by  one.  or  give  them  all 
first,  and  then  go  back  to  the  first,  as  you  please, 
but  I am  afraid  I shall  have  to  go  through  each 
of  them. 

Mr.  Sexton. 

3351.  Have  you  concluded  the  point  of  the 
tenant’s  extreme  contention  ? — >1  think  so.  I 
have  given  the  extreme  contention  of  the  land- 
)01'd  and  the  extreme  contention  of  the  tenant. 
J he  tenant  also  contended  as  regards  each  class 
of  improvements,  those  before  the  lease,  during 
the  lease,  and  subsequent  to  the  lease,  that  the 
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Mr.  Sexton — continued. 

works  ought  to  be  entirely  left  out;  but  his 
extreme  contention  was  what  I have  told  you, 
that  the  improvements  which  were  exempted 
from  rent  included  the  entire  increase  of  letting 
value  consequent  on  the  making  of  each  and  all  of 
those  improvements  ; and,  secondly,  that  1881, 
Section. 8,  Sub-section  iv9),  even  taking  improve- 
ments in  its  narrower  sense,  exonerated  every 
work  that  he  did  from  being  assessed  for  rent 
at  all. 

3352.  That  is  to  say,  that,  practically,  Sec- 
tion 4 or  the  Act  of  1870  did  not  applv  to  them 
at  all  ?— The  last  clause  of  Section  4 of  the  Act 
of  1870  was  one  of  the  main  clauses,  but  there 
are  other  clauses,  about  compensation  and  other 
things,  to  which  the  same  arguments  applied.  It 
was,  in  point  of  fact,  whether  the  parts  of  the  Act 
of  1870  which  dealt  with  the  subject  of  compensa- 
tion for  improvements  affected  so  or  measured 
what  was  the  interest  of  the  tenant  to  which  regard 
was  to  be  had  in  fixing  the  fair  rent  under 
the  Act  of  1881,  Section  8 (1).  I think,  per- 
haps, it  would  be  better  for  me  to  get  rid,  once 
and  for  all,  of  that  question  about  the  full  value. 

Chairman. 

3353.  Will  you  do  that? — Lord  Chancellor 
Law,  on  page  118,  puts  the  case  very  clearly. 
Now,  mind  ; I am  not  on  any  point,  except  the 
tenant’s  claim  to  the  total  increased  letting  value  ; 
it  is  a perfectly  separate  question,  and  it  is  one  on 
which  the  Court  was  entirely  unanimous.  “ In 
the.  Act  of  1881  ” (page  119),  “ therefore,  as  well 
as  in  the  Act  of  1870,  we  must  interpret  the 
word  ‘improvements’  as  meaning  simply  suitable 
and  ameliorative  works  executed  or  done  upon  the 
holding.  Being-  suitable  and  ameliorative,  they, 
of  course,  increase  its  letting  value  ; but  the 
works  are  one  thing,  and  the  increased  letting 
value  another.  The  works  executed  by  the 
tenant  are  wholly  his,  and  are  to  be  completely 
protected  and  secured  against  confiscation, 
whether  by  imposition  of  rent  on  them  or  other- 
wise. But  so  far  as  those  works  may  have 
brought  out  latent  powers  and  capacities  of  the 
land,  and  so  increased  its  letting  value,  that  in- 
creased value  does  not  necessarily  belong  to  the 
tenant.” 

Mr.  Sexton. 

3354.  “ Does  not  necessarily  belong  to  the 
tenant  ” ? — “ I say  necessarily  ” ( I am  reading 
on),  “ because  whilst  there  are  many  cases  in 
which  the  increased  yearly  value  would  be  no 
more  than  a fair  return  for  the  tenant’s  outlay  in 
effecting  the  improvement,  as  in  the  case  of  per- 
manent buildings,  and  in  many  kinds  of  reclama- 
tion, there,  may  still  be  cases  (as  mentioned  by 
Mr.  Butt  in  his  Treatise  on  the  Act  of  1870,  at 
page  128),  in  which  the  increase  of  yearly  value 
is  so  greatly  in  excess  of  the  most  liberal  allow- 
ance to  the  tenant  in  respect  of  his  improvement 
works,  that  the  landlord,  in  the  ascertainment  of 
a fair  rent,  is  justly  entitled  to  have  some  share 
of  that  increased  yearly  value.” 

3355.  I shall  be  much  obliged  if  you  will  read 
down  to  the  end  of  that  paragraph  of  the  Lord 
Chancellor’s  judgment? — The  reason  why  I 
stopped  where  I did  was  that  I am  now  only 
on  the  point  of  the  increased  letting  value ; 

A a but 
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but  I will  read  it : “ In  my  opinion,  therefore,  the 
negative  provision  contained  in  Sub-section  9 of 
the  Fair  Rent  Clause  (Section  8)  of  the  Act  of 
1881,  that  c no  rent  shall  be  allowed  or  made 
payable  in  respect  of  tenant’s  improvements,’ 
secures  against  the  imposition  of  any  rent  only 
the  improvement  works,  that  is,  their  yearly 
value,  leaving  any  increased  yearly  value  beyond 
that  to  be  dealt  with  under  the  earlier  part  of 
Section  8,  as  may,  under  all  the  circumstances 
of  the  case,  be  considered  just  and  fair  between 
the  parties.”  I may  say,  having  read  that, 
that  is  only  the  continuance  of  the  same  ; and 
there  was  no  difference  in  the  court  upon  that 
point.  Bear  in  mind,  once  for  all,  you  will  not 
find  in  Adams  v.  Dunseath  from  beginning  to 
end  any  presuming  on  the  part  of  the  Court  of 
Appeal  to  enter  on  the  question  of  the  amount 
of  rent  that  was  to  be  allowed.  The  elements 
that  were  to  be  considered  were  matters 
of  law,  and  those  we  tried  to  lay  down  ; but 
what  the  effect  of  the  consideration  was  to  be, 
in  amount,  was  removed  from  our  jurisdiction, 
and  we  did  not  meddle  with  it. 

3356.  So  far  as  this  point  is  concerned,  can  we 
ascertain  from  you  whether  there  was  anything 
in  the  judgment  in  Adams  v.  Dunseath  directing 
what  was  to  be  done  with  that  part  of  the  letting 
value  arising  from  the  improvements,  after  the 
cost  of  them  had  been  given  to  the  tenant?— 
There  is  a passage  in  the  judgment  of  Sir 
Edward  Sullivan  that  does  go  very  much  to  that 
point.  I intended  to  quote  it  later  on  another 
question.  What  we  all  meant,  at  all  events,  and 
I think  we  said  it,  I hardly  like  venturing  to 
give  the  substance,  was  that  they  were  to  go 
back  to  the  Land  Commission,  and  that,  having 
regard  to  the  interest  of  landlord  and  tenant  as 
defined  by  the  law,  they  were  to  do  what  was 
fair  and  right  in  fixing  the  rent. 

3357.  After  the  cost  had  been  defrayed?  — 
That  question  of  how  it  was  to  be  assessed, 
whether  by  first  taking  the  cost  and  allowing  a 
certain  interest  upon  it  to  the  tenant  and  the 
rest  to  the  landlord,  or  by  taking  a proportionate 
value  of  tenant’s  interest  and  landlord’s  interest, 
and  then  dividing  it;  that  was  a question  of 
valuation,  and  was  taken  from  us;  and  as  to 
the  mode  of  working  it  out  I can  say  nothing ; I 
know  nothing.  We  had  to  give  them  the  legal 
elements  on  which  the  valuators  were  to  proceed, 
but  the  mode  in  which  the  valuators  were  to 
proceed  was  left,  as  you  will  see  in  many  passages 
stated  expressly,  to  the  Commissioners,  who 
were  supposed  to  have  professional  understanding 
&nd  knowledge  as  to  rent  and  value. 

Mr.  W.  Kenny. 

3358.  That  is  the  reason  why  I would  ask  you 
just  to  finish  that  paragraph.  It  does  refer  to 
it?_“For  it  should  be  observed  that  though 
the  absolute  prohibition  of  charging  rent  con- 
tained in  this  9th  Sub-section  is  thus  limited,  it 
by  no  means  follows  that  rent  is  to  be  charged  on 
all  outside  the  scope  of  the  prohibition.  That  is 
a matter  for  the  Commissioners  in  the  exercise  of 
their  discretion,  and  having  regard  to  what  may 
appear  to  them  to  be  just  and  right.’  Of 
course,  “just  and  right”  means  just  and  right 
having  regard  to  the  particular  facts  of  the  case. 
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Mr.  W.  Kenny — continued. 

That  all  does  bear  on  what  I was  on.  I was 
asked  to  read  it  all,  but  I wanted  to  give 
you  one  passage  from  Sir  Edward  Sullivan’s 
judgment  to  show  the  same  thing.  It  begins  on 
page  136.  “ My  opinion  is  that  the  word  ‘ im- 
provements,’as  used  in  the  9th  sub-clause  of  the 
8th  section  of  the  Act  of  1881,  must  receive  the 
same,  or  rather  the  identical,  meaning  it  has  in 
the  Act  of  1870;  and  in  the  various  other  parts 
of  that  Act  and  the  Act  of  1881  where  the  word 
occurs,  it  does  not,  and  cannot,  mean  the  in- 
creased letting  value  of  the  holding  caused  by 
the  making  of  the  improvements,  but  simply  the 
works  which  have  caused  that  increase,  or  rather 
the  interest  of  the  tenant  who  made  them, 
measured  by  the  money  expended  on  them , as 
declared  and  limited  by  the  said  two  Acts.^  Fie 
then  refers  to  the  express  definition  of  “ improve- 
ments,” and  to  the  conclusion  that  Mr.  Justice 
O’Hagan  and  Mr.  Commissioner  Litton  had 
come  to,  and  he  says  it  is  erroneous : “ An 
interpretation  of  the  9th  sub-section  in  question, 
which  would  make  the  term  improvements 
therein  mean  the  whole  increase  of  letting  value, 
involves  consequences  so  large  and  startling  that 
one  testing  the  construction  of  the  Statutes  is  at 
once  disposed  to  think  some  error  must  exist ; 
for  as  a tenant  on  quitting  his  holding  would 
only  be  entitled  at  the  utmost  to  the  value  of  the 
expenditure  on  the  work  that  caused  the  increase 
of  letting  value,  he,  remaining  in  his  holding  and 
claiming  to  have  a fair  rent  determined,  would 
on  such  an  interpretation  be  entitled  to  have 
arvarded  to  him  as  his  own  property,  as  against 
the  landlord,  the  whole  increase  of  letting  value 
caused  by  his  expenditure.”  He  then  sets  out 
instances,  and  as  an  answer  to  what  Mr.  Sexton 
asked,  would  refer  to  page  139.  He  gave  an 
illustration  of  a man  spending  500Z.,  causing 
an  increased  letting  value  of  100Z.  a year, 
and  in  which  the  compensation  would  be  400Z., 
and  on  page  139  he  says  this:  “In  the 
illustration  I have  put,  the  duty  of  the 
Commissioners  in  determining  a fair  rent  would 
be  not  to  allow  to  the  tenant  the  whole  increased 
letting  value  of  100Z.  a year,  but  to  assess  what 
would  be  a fair  percentage  or  yearly  allowance 
for  his  expenditure,  checked  and  qualified  by  the 
consideration  of  what  he  would  get  on  leaving 
his  holding  ; and  supposing  they  thought  400Z. 
would  be  the  sum  payable,  and  that  a percentage 
of  10Z.  or  12Z.  per  annum  was  to  be  allowed  upon 
it,  they  should  leave  the  40Z.  or  48Z.  for  the 
tenant  free  from  any  rent  in  respect  thereof, 
while  the  remaining  60/.  or  52/.  should  be  dealt 
with  by  the  Commissioners  under  the  early  part 
of  the  8th  section  of  the  Act  of  1881,  with  due 
regard  to  the  interest  of  the  landlord  and  tenant 
respectively.”  But  then  he  adds  what  I must 
call  attention  to  : “ These  figures  are  only  used 
by  me  to  illustrate  my  meaning.  All  this  would 
be  for  the  Commissioners,  acting  under  the 
principles  I have  indicated,  and  by  which,  I 
think,  they  are  bound.”  I may  say  each  judg- 
ment has  a passage  in  it  on  this  point.  The 
Chief  Baron,  at  page  157  , said  he  thought  it  was 
not  intended  by  1881,  Section  8,  Sub-section  9, 
to  transfer  to  the  tenant  any  part  of  the  land- 
lord’s interest,  “ either  in  the  holding,  or  in  the 
improvemements  thereon.”  I myself,  at  page  178, 
gave 
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Mr.  W.  Kenny — continued, 
gave  the  case  of  one  roan  with  a good  piece  of 
land,  another  man  with  a bad  piece  of  land,  each 
holding  at  the  same  rent ; each  man  spends 
the  same  amount  in  improvement;  to  one,  the 
land  being  good  returns  three  or  four  times  as 
much  as  bad  land  returns  to  the  other.  It  did 
appear  to  me  that  if  I was  asked  to  fix  a fair 
rent  on  those  holdings  the  landlord  ought  to 
wet  more  for  the  good  land  than  for  the  bad ; 
on  that  point  we  were  all  unanimous,  and  I do 
not  think  I need  refer  further  to  it. 

Mr.  Sexton. 

3359.  Is  that  your  account  of  the  answer  on 
the  first  question  ? — That  is  part  of  it.  That  is 
the  answer  to  it  on  that  point,  but  it  also  raised 
the  point  of  reading  the  two  Acts  together,  which 
I will  come  to  on  the  third  question,  because 
No.  3 raised  that  point  also. 

3360.  I should  like  you  to  tell  me  whether 
in  regard  to  the  question  of  letting  value  arising 
from  improvements  of  the  tenant  the  judgment 
went  no  further  than  this  ; to  agree  positively  to 
the  tenant  under  sub-section  9 of  section  8,  an 
allowance  in  respect  of  the  cost  of  making  the 
improvement,  but  that  the  judgment  gave  no 
mandate  whatever  in  regard  to  the  letting  value 
in  excess  of  the  cost  of  an  improvement,  but  left 
that  matter  to  the  discretion  of  the  court  below, 
having  regard  to  the  interest  of  the  landlord  and 
tenant  respectively  ? — To  their  “ discretion,” 
yes  ; but  to  their  judicial  discretion,  that  is  to 
say  a discretion,  to  use  Sir  Edward  Sullivan’s 
expression  (page  139),  “checked  and  qualified  by 
the  consideration  of  what  he  would  get  on  leaving 
his  holding.”  You  will  find  this  at  the  end  of 
my  judgment,  if  I may  quote  it,  that  fixing  a 
fair  rent  was  not  a question  of  fact.  “ I am  con- 
fident that  upon  that  question,  as  between  the 
present  parties  and  all  others  affected  by  like  con- 
siderations, the  judgment,  and  the  only  judgment, 
to  which  the  law  has  confided  its  final  settlement, 
namely,  the  judgment  of  the  Court  of  the  Land 
Commission,  will  henceforth  be  exercised  with 
due  regard  to  the  statements  of  the  law,  which  it 
has  been  our  duty  now  to  pronounce,  but  in  all 
other  respects  upon  its  own  responsibility  ” ( page 
199).  It  would  mislead  if  I told  you  that  it  was 
left  entirely  to  their  discretion;  they  were  bound  to 
have  regard  to  what  the  interest  of  each  party  was ; 
and  Adams  v.  Dunseath  undoubtedly  did  lay  down 
that  that  interest  was  qualified  as  against  the 
tenant  , by  the  provisions  of  the  Act  of  1870; 
but  to  what  extent  it  was  qualified  in  each  particu- 
lar case,  in  moneys  numbered,  it  was  distinctly 
stated  that  it  was  for  the  Land  Commission  to 
decide  ahd  not  foi-’Us. 

3361.  My  point  is  more  limited  ; my  point^is, 
did  the  direction'  of  the  court,  that  the  tenant 
was  to  be  protected  so  far  as  the  cost  of  his 
improvements  was  concerned,  contain  or  involve 
any  direction  as  to  what  was  to  be  done  with 
the  rest  of  the  letting  value  arising  from  the 
improvements? — It  did,  in  any  case  where  that 
increased  letting  value  on  the  facts  was  (for  the 
reasons  I have  referred  to)  shown  to  be  part 
of  the  interest  of  the  landlord. 

3362.  Oh,  yes? — But  in  a case  where  a tenant’s 
expenditure  was  really  not  more  than  remune- 
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rative  I understand  Adams  v.  Dunseath  to  have 
said  that  there  the  landlord  had  nothing  to  claim. 

3363.  It  will  save  time  hereafter  if  we  can 
just  get  now  a clear  idea  of  this  point.  In  saying 
that  the  tenant  was  to  be  protected  in  respect  of 
what  he  had  expended  you  did  not  say,  and  did 
not  mean  to  say,  that  the  rest  of  the  letting  value 
was  necessarily  to  go  to  the  landlord? — Not  only 
not  the  whole  of  it,  but  in  every  passage  in  which 
it  is  referred  to,  it  is  stated  that  the  interest  of 
landlord  and  tenant  respectively  in  that  remainder 
was  to  be  had  regard  to. 

3364.  And  the  discretion  of  the  court,  applied 
to  that  question  of  respective  interest,  was  to  be 
the  test  of  the  disposition  of  a remainder? — Yes; 
but  there  were  cases  in  which  it  would  all 
belong  to  the  landlord,  and  there  were  cases  in 
which  nearly  all  of  it  might  belong  to  the  tenant. 
For  example,  in  the  case  I have  put,  of  a man 
spending  a hundred  pounds,  suppose  the  letting 
out  of  a river,  and  the  spendiug  of  a hundred 
pounds,  would  clear  a country  side,  I suppose 
when  the  man  had  got  back  his  money  by  his 
enjoyment  under  his  tenancy,  and  so  forth,  the 
inherent  quality  of  the  land  would  be  the  land- 
lord’s. I cannot  answer  it  better  than  that. 

3365.  All  that  is  at  the  discretion  of  the  court 
below  . by  the  judgment  in  Adams  v.  Dunseath  ? 
— I do  not  like  to  use  the  word  “ discretion,” 
because  that  may  mean  that  it  leaves  them  to  do 
what  they  like.  Adams  v.  Dunseath  did  not 
leave  them  to  do  what  they  liked.  It  defined 
what  was  meant  by  the  interest  of  the  landlord 
and  the  interest  of  the  tenant,  the  definition  was 
limited  by  law,  and  then  it  said  : You  are  to  have 
regard  to  those  two  interests,  but  liow  much 
should  go  to  one  and  how  much  to  the  other  is 
for  yourselves  to  decide. 

3366.  At  any  rate  it  is  clear  that  the  fact  that 
the  tenant  was  to  receive  back  the  money  he  had 
expended  for  improvements,  did  not  of  itself 
involve  or  contain  any  Conclusion  as  to  what  was 
to  be  done  with  the  rest  of  the  letting  value  ? — 
Legally,  certainly  not ; but  on  the  other  hand 
(I  am  now  dealing  with  a question  with  which  I 
have  nothing  to  do,  that  is  the  mode  of  valuation) 
if  the  Sub-Commissioners  in  the  first  instance, 
or  the  Land  Commission,  had  given  the  tenant 
something  very  liberal,  by  way  of  allowance  for 
outlay,  then  I would  take  it  that  they  had  compen- 
sated his  interest.  It  was  for  them  to  say  how 
much  belonged  to  the  landlord,  and  how  much 
belonged  to  the  tenant ; and  in  what  way  they 
set  about  doing  that  was  for  themselves.  If  in 
the  first  instance  they  gave  him  20  per  cent,  that 
might  be  enough  for  his  whole  interest;  if  on  the 
other  hand,  they  only  gave  him  4 per  cent.,  and 
there  was  a large  increase  of  Jetting  value,  they 
ought  to  take  into  account  how  much  be- 
longed to  the  inherent  quality  of  the  land,  and 
how  much  was  fairly  referable  to  the  tenants’ 
interest.  The  mode  of  valuation  is  a mystery  to 
any  one  except  a valuator,  and  I am  not  a valu- 
ator. 

3367.  It  is  their  work  and  not  yours? — Cer- 
tainly ; and  not  only  their  work  by  profession, 
but  their  work  by  statute. 

Chairman. 

3368.  Now  do  your  answers  to  Mr.  Sexton’s 
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questions  exhaust  what  you  want  to  say  about 
the  first  question  into  which  you  inquired, 
namely,  the  meaning  of  improvements  ? — The 
question  of  the  meaning  of  “ improvements  ” was 
subject  to  tire  same  considerations  that  under 
Question  3 come  out  more  clearly  on  the  meaning 
of  “ predecessor  in  title.”  I have  exhausted  the 
first  point  which  is  quite  distinct ; that  is,  whether 
“ improvements  ” and  “ increase  of  letting  value  '* 
meant  the  same  thing.  On  that,  I repeat  once 
for  all,  the  Court  was  perfectly  unanimous ; 1 
have  read  the  judgment  of  the  Lord  Chancellor; 
I have  read  the  judgment  of  Sir  Edward 
Sullivan,  and,  except  that  it  would  take  too  long, 
I could  give  you  similar  passages  from  every- 
body else. 

3369.  The  second  question  turned  upon  the 
meaning  of  “ predecessor  in  title  ” ? — That  is 
quite  different;  and  the  second  question  really 
depended  upon  the  effect  of  the  Act  of  1881, 
Section  7,  which  was  an  amending  statute  passed 
with  regard  to  a particular  decision,  and  I do 
not  know  whether  you  have  had  that  decision 
fully  before  you  or  not. 

3370.  It  is  Holt  v.  Harberton,  is  it  not  ? — 
Yes;  Holt  v.  Harberton.  Holt  v.  Harberton 
was  a case  decided  before  I was  on  the  bench, 
and  in  which  I was  counsel  for  the  tenant. 
There  is  a provision  in  the  Act  of  1870  enabling 
a tenant  during  his  lease  to  register  any  improve- 
ments that  he  lias  made  with  a view  to  being- 
able  to  claim  compensation  when  his  lease runsout. 

3371.  Thatis  by  the  Act  of  1870?-  That  is  by 
the  Act  ofl870,  Section  6.  Holt  was  a tenant  who 
had  taken  a lease  after  he  had  made  certain  im- 
provements, including  amongst  the  rest,  I think, 
the  building  of  a valuable  house.  He  applied  (under 
my  advice)  to  register  his  improvements,  because 
the  lease  was  a long-  one.  Lord  Harberton  was 
the  landlord.  At  the  end  of  the  lease  Holt 
might  be  dead,  and  they  might  not  be  able  to 
prove  what  he  had  done.  He  put  into  his  sche- 
dule of  improvements  things  done  before  the 
lease,  and  things  done  after  the  lease.  The  case 
was  argued  before  the  Appeal  Court  under  the 
Act  of  1870.  It  was  a very  large  court,  consist- 
ing of  nearly  all  the  judges,  and  it  was  held  that 
“ predecessors  in  title  ” meant  “ predecessors  in 
the  same  title,”  and  that  the  lease  was  the  i-oot 
of  the  title,  and  that  he  could  not  register, 
and  therefore  could  not  get  compensation  for 
improvements  made  before  that  lease.  I was 
quite  certain  that  the  Act  of  1881  was  intended 
to  alter  the  effect  of  that  decision. 

3372.  The  7th  section? — The  7th  section; 
and  this  second  question  in  Adams  v.  Dunseath 
(in  which  the  Court  was  four  to  three  in  favour 
of  the  tenant)  turned  entirely  on  the  effect  of 
the  Act  of  1881,  Section  7. 

3373.  The  point  of  Section  7 is,  is  it  not,  that 
the  tenant  on  quitting  the  holding  shtill  not  lose 
his  right  to  receive  compensation  by  reason  only 
of  the  determination,  by  surrender  or  otherwise, 
of  the  tenancy? — There  are  three  clauses,  and 
they  are  correlative.  The  first  one  is  Section  7 : 
“ A tenant  on  quitting  the  holding  of  which  he 
is  tenant  shall  not  be  deprived  of  his  right  to 
receive  compensation  for  improvements  under  the 
Landlord  and  Tenant  (Ireland)  Act,  1870,  by 
reason  only  of  the  determination  by  surrender  or 
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otherwise  of  the  tenancy  subsisting  at  the  time 
when  such  improvements  were  made  by  such 
tenant  or  his  predecessors  in  title,  and  the  accept- 
ance by  him  or  them  of  a new  tenancy.”  The 
second  paragraph  refers  to  surrenders.  But  there 
is  also  the  third  paragraph  ; “ The  Court,  in  adju- 
dicating on  a claim  for  compensation  for  improve- 
ments made  before  any  such  change  of  tenancy 
or  tenants”  (these  words  were  all  discussed  in 
Adams  v.  Dunseath)  “shall  take  into  consideration 
all  the  circumstances  under  which  such  change  took 
place,  and  shall  admit,  reduce,  or  disallow  alto- 
gether such  claim  as  to  the  Court  may  seem  just.” 

3374.  I presume  it  arose  in  Adams  v.  Dun- 
seath, this  point,  because  of  M‘Kee ; they  wished 
to  include  M‘Kee  as  a predecessor  in  title  ? — It 
arose  at.  two  steps  ; it  arose  first  because  of  the 
lease  of  1846,  and  then  on  the  reletting  in  1875, 
for  the  landlord  fought  both  points. 

3375.  Fought  both  points? — Yes;  he  con- 
tended that  the  reletting  of  1875  should  be  taken 
as  the  starting  point ; failing  that,  he  contended 
that  the  lease  of  1846  was  the  starting  point. 

3376.  Then  the  landlord  wished  to  exclude 
both  M‘Kee  and  John  Adams? — Of  course  he 
did.  His  contention  was  that  they  should  start 
from  1875,  or  failing  that,  from  1846. 

3377.  How  did  the  Court  go  upon  this  point? 
— Upon  this  point  the  Lord  Chancellor,  the 
Master  of  the  Rolls  (Sir  Edward  Sullivan),  the 
Chief  Baron,  and  myself,  were  in  favour  of  the 
tenant,  that  is,  that  the  meaning  of  “ predecessors 
in  title  ” had  been  widened,  under  the  facts  of  this 
case. 

3378.  And  included  M‘Kee? — Well,  might 
include  M‘Kee,  and  did  include  John  Adams. 
There  was  a distinct  point  about  M‘Kee  that  I 
have  to  give  you. 

3379.  The  Court  was  four  to  three? — The 
other  three  judges,  the  Lord  Chief  Justice,  the 
Chief  Justice  of  the  Common  Pleas,  and  Lord 
J ustice  Deasy,  were  of  opinion,  because  there 
was  no  express  reference  to  “predecessors  in  title,” 
nor  any  new  definition  that  altered  the  meaning 
of  it,  that  it  still  meant  “ predecessors  in  the  same 
title  ” ; but  the  rest  of  us,  particularly  having 
regard  to  the  words,  “ change  of  tenancy  or  of 
tenants,”  all  held,  that  as  long  as  you  have  a 
string  of  tenants  with  the  same  holding,  the 
giving  up  one  tenure  and  the  taking  of  another 
was  immaterial,  and  that  the  meaning  of  “ pre- 
decessor in  title  ” was  therefore  widened  by  the 
Act  of  1881,  Section  7. 

3380.  That  was,  of  course,  very  important  for 
your  original  decision,  was  it  not? — That  was, 
and  in  this  particular  case  it  had  a very  large 
effect.  When  I say  that,  I mean  as  large  as  any 
other. 

3381.  As  important  as  many  of  the  several 
important  points  of  Adams  v.  Dunseath  ?— It  was 
one  of  the  important  points. 

Mr.  Sexton. 

3382.  Of  course  it  applied  also  to  the  land- 
lord, too  ; I mean  in  case  the  tenant  for  life  had 
paid  or  compensated  for  ? — On  “ compensation,” 
really,  nothing  turned;  and  we  were  all  in 
favour  of  the  tenant  on  the  compensation  point. 
You  will  observe  the  amending  Act  deals  only 
with  “ change  of  tenancy  or  of  tenants.” 

3383.  But 
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3383.  But  the  wide  interpretation  you  give  us 
of  “ predecessor  in  title  ” gave  a reflex  benefit  to 
the  landlord,  communicated  from  his  predecessor 
iu  title? — I really  think  there  is  some  point,  as 
well  as  I remember,  on  the  definition,  which  pre- 
vented the  question  from  arising  about  the  land- 
lord : I cannot  answer  that  at  a moment.  The 
“ predecessor  in  title,”  at  all  events,  was  held  to 
be  extended  by  the  Act  of  1881  to  cases  such  as 
Holt  v.  Harbor  ton,  and  we  held  that  the  tenant 
was  not  deprived  of  compensation  for  improve- 
ments, where  those  improvements  had  been  made 
by  either  himself  or  anyone  who  was  his  pre- 
decessor in  title  in  the  holding,  as  distinguished 
from  the  lease. 

3384.  It  was  said,  in  fact,  was  it  not,  that  it 
was  enough  if  there  was  a “ substantial  devolu- 
tion of  title  to  the  possession,”  and  in  the  case  of 
the  landlord,  if  there  was  a “ substantial  devolu- 
tion of  title  to  the  reversion ; ” that  was  the 
phrase  used,  I think,  by  the  Lord  Chancellor  ? — 
I think  I can  best  give  you  the  substantial  effect 
of  it  (page  120)  from  the  Lord  Chancellor; 
speaking  of  this  sub-section,  “ That  section 
plainly  was  inserted  to  remedy  the  mischief  and 
injustice  often  caused  by  the  strict  interpreta- 
tion of  those  words,  which  required  not  merely 
that  one  tenant  should  derive  title  from  another, 
but  that  the  title  or  tenancy  itself  should  remain 
identically  the  same  throughout ; the  necessary 
consequence  being,  that  on  any  change  whatever 
of  the  tenancy,  the  tenant’s  property  in  his  im- 
provements, whether  made  by  himself  or  by 
those  from  whom  he  derived  his  original  iuterest, 
was  in  effect-  transferred  to  the  landlord,  without 
any  consideration  being  given  for  it,  and  in  fact 
without  any  such  result  being  contemplated  or. 
desired  by  either  party.  The  7th  section  of  the 
Act  of  1881  removes  this  technical  objection  to  a 
tenant’s  claim  to  compensation  for  improvements 
made  before  the  supposed  change  in  the  tenancy, 
leaving  it  to  the  Court,  in  adj  udicating  on  the  claim, 
to  take  into  consideration  all  the  circumstances 
under  which  the  change  of  tenancy  or  tenants  took 
place,  and  admit,  reduce,  or  disallow  the  claim, 
as  it  may  deem  just.”  This  is  the  substantial  effect 
of  the  answer  to  the  second  question ; and  on  page 
121  it  is  very  shortly  put : “ It  is  manifest  that 
in  this  section  the  old,  strict,  technical  interpreta- 
tion, requiring  the  ‘ predecessor  in  title  ’ to  be 
predecessor  in  the  same  title,  must  be  rejected, 
and  the  expression  be  taken  to  be  here  used  by 
the  Legislature  in  a less  technical  and  wider 
sense,  as  simply  denoting  a series  of  tenants 
who  have  transmitted  from  one  to  the  other 
their  respective  tenancies  or  titles  to  the  pos- 
session of  a holding,  whatever  those  tenancies 
or  titles  may  be,  or  whatever  changes  they  may 
have  undergone.” 

3385.  And  he  said  later  on,  did  he  not,  “ All 
these  difficulties,  however,  and  more  might  be 
suggested,  will  be  at  once  avoided  if  we  take 
the  expression ‘predecessor  in  title’  as  applied 
to  both  tenant  and  landlord  alike,  to  be  used  in 
an  untechnical  and  popular  sense,  as  not  neces- 
sarily 

involving  the  idea  of  one  single  estate 
continuing  unbroken  and  undetermined  through- 
out the  whole  line  of  succession,  but  as  denoting 
in  one  case  the  substantial  devolution  of  title  to 
the  reversion,  and  in  the  other  the  substantial 
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devolution  of  title  to  the  possession  from  pre- 
decessor to  successor”? — That  is  a matter  of 
more  generality.  1 think  you  will  find  the  same 
in  the  judgment  of  the  four  judges  who  concurred 
in  the  point;  the  other  three,  in  effect,  adopted 
the  narrower  construction  in  Holt  v.  Harberton. 
The  Chief  Justice  says,  page  134,  “In  my 
opinion,  this  term  ‘predecessor  in  title’  continues 
to  bear  the  meaning  which  the  case  Holt  v. 
Harberton  ascribed  to  it.” 

Chairman. 

3386.  Now  as  to  the  third  question.  The 
third  question  was,  whether  the  4th  section  of 
the  Act  of  1870  (the  final  paragraph  of  it)  wras 
applicable  to  rent-fixing  under  the  8th  section 
of  the  Act  of  1881  ; is  not  that  so  ?— The  first 
large  question  decided  by  Adams  v.  Dunseath 
was.  what  I have  said  -about  improvements  and 
letting  value ; the  second  decided  the  effect  on 
the  Act  of  1881  of  the  Act  of  1870;  and  on  this 
point  the  judges  were  six  to  one. 

3387.  'The  first  was  on  the  meaning  of  “ im- 
provements”?— Yes. 

3388.  The  second  point  was  on  the  meaning 
of  “ predecessors  in  title.”  Now  the  third  is  on 
the  Act  of  1870? — Yes,  it  was  really  a corollary 
on  the  second  point  about  improvements,  which 
was  involved  in  the  first  question.  The  mean- 
ing of  “ improvements,”  so  far  as  it  turned  on 
the  difference  between  letting  value  and  cost, 
had  nothing  to  do  with  this  question  of  incor- 
porating the  Act  of  1870  at  all ; but  when  it 
came  to  the  question  of  the  two  Acts,  the  same 
arguments  were  equally  applicable  to  the  con- 
struction of  the  word  “improvements”  and  to 
the  construction  of  the  words  “ predecessors  in 
title,”  so  far  as  they  turned  on  the  reading  of 
both  Acts  together.  The  first  three  questions, 
on  that  point,  depended  on  similar  considerations. 
Now  I.  would  like  to  give  you  one  passage  (I 
will  do  it  you  as  shortly  as  1 can)  from  each  of 
the  judgments. 

3389.  You  are  now  on  the  third  question  ?— I 
am  now  on  the  third  question.  The  third  question 
was,  whether  the  provisions  of  the  final  paragraph 
of  the  4th  Section  of  the  Act  of  1870,  as  to  a 
tenant  claiming  compensation  for  improvements 
made  before  the  Act,  are  applicable  to  such  im- 
provements in  determining  what  is  “ a fair  rent 
under  1881,  Section  8.” 

3390.  Before  you  give  us  the  opinions  of  the 
judges,  how  did  the  Court  go  ? — Six  judges  held 
that  the  provisions  in  question  did  affect  the 
matter,  one  judge  that  it  did  not,  the  one  beino- 
the  Lord  Chancellor. 

3391.  The  Court  was  six  to  one,  then,  in 
favour  of  reading  both  the  Acts  together? — 
Reading  both  the  Acts  together;  but  I think  all 
six  held  that  the  effect  to  be  given  in  fixing  the 
amount  of  rent  was  not  before  us,  and  was  to  be 
determined  subsequently. 

3392.  The  amount  was  a matter  of  discretion  ? 
— Yes.  But  limited  as  already  explained. 

Mr.  Sexton. 

3393.  There  is  something  more  in  it  than 
reading  both  Acts  together,  because  you  are  not 
only  to  read  the  two  Acts  together,  but  you  are 
to  read  Section  4,  and  especially  one  paragraph  of 
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Mr.  Sexton — continued. 

it,  in  the  Act  of  1870,  as  specially  ruling  Section 
8,  Sub-section  9 ? — As  specially  affecting  it. 

Chairman. 

3394.  That  we  shall  understand,  if  you  will  do 
what  you  were  proposing  to  do,  that  is,  read  the 
passages  out  ? — At  page  134  you  will  find  the 
Chief  Justice  says,  “ With  respect  to  the 
operation  of  the  final  clause  in  the  4th  Section 
of  the  Act  of  1870,  it  would  seem  that  such 
deductions  and  allowances  as  are  there  spoken  of 
should  be  considered  in  fixing  a fair  rent,  so  far 
as  they  can  be  regarded  as  elements  of  compen- 
sation by  the  landlord  within  the  meaning  of  the 
9th  Sub-section.”  You  will  remember  that 
“compensation”  is  in  the  Act  of  1870  ; “fair 
rent”  is  in  the  Act  of  1881,  and  therefore, 
wherever  “ fair  rent  ” and  “ compensation  ” are 
mentioned  together,  the  two  Acts  are  read  as  one. 
Now,  here  is  what  he  says:  “ Questions  of  this 
nature  involve  matters  of  fact  rather  than  matters 
of  law,  and  can  be  satisfactorily  determined  only 
when  the  proper  elements  are  submitted  to  the 
constituted  tribunal.” 

3395.  This  is  Chief  Justice  May? — That  is 
Chief  Justice  May.  He  differed  with  us  on  the 
other  point.  Now  I go  to  Sir  Edward  Sullivan 
(page  141).  There  is  a long  paragraph ; but  it 
is  all  summed  up  on  page  141  : “ In  reference  to 
the  third  question,  the  very  considerations  I have 
just  stated  ” (those  were  about  the  interpretation 
of  “ predecessors  in  title  ”)  “ induce  me  to  think 
that  the  positive  enactments  as  to  improvements 
before  1870,  as  mentioned  in  the  final  clause  of 
Section  4 of  the  Act  of  1870,  must  still  apply. 
The  two  Acts,  by  the  express  enactment  in  the 
Statute  of  1881,  must  be  construed  as  one  ; that 
is,  as  one  code.  The  provisions  of  the  final  clause 
in  Section  4 of  the  Act  of  1870  are  just  as  man- 
datory as  those  of  Sub-section  9 ; and  in  the 
Statute  of  1881  there  is  no  declared  intention  of 
repealing  it.  Under  such  circumstances  the  rule 
of  construction  is  that  they  must  stand  together 
if  they  can  be  reconciled.  I think  they  can 
stand  together,  and  that  the  exemption  as  to  im- 
provements, in  the  9th  Sub-section,  must  operate 
on  improvements  made  before  the  passing  of  the 
Act  of  1870,  with  all  the  qualifications  attaching 
thereon.”  And  further  down  he  says,  “If  one 
reads  the  9th  Sub-section  per  se,  he  would 
at  first  sight  be  disposed  to  give  the  word  ‘im- 
provements ’ a very  wide  interpretation ; but 
when  we  find  in  the  very  Statute  in  which  this 
word  is  used  a peremptory  direction  ” (I  referred 
you  to  that  on  the  first  day)  “ that  its  meaning 
shall  be  taken  as  in  the  former  Act  of  1870,  the 
rule  is  at  once  enforced  that  that  interpretation 
must  be  .abided  by,  the  context  not  offering  any 
obstacle:”  Chief  Justice  Morris,  at  page  148, 
as  to  the  third  question,  says,  “ The  Com- 
missioners, in  order  to  determine  a fair  rent 
under  the  8th  Section,  have  to  regard  the 
interest  of  the  landlord  and  tenant  respec- 
tively. The  interest  of  the  former  is  the 
plenary  interest  in  the  holding,  save  so  far  as 
the  tenant  establishes,  in  diminution,  claims 
under  the  Acts  of  1870  or  1881.  These  claims 
constitute  the  tenant’s  interest.  What  is  the 
tenant’s  claim  under  the  Act  of  1870  in  respect 


Chairman — continued. 

of  improvements  made  before  the  passing  of  that 
Act  ? ” And  he  then  discusses  that,  and  shows 
that  it  is  “ a claim  to  be  compensated,  so  far  as 
he  had  not  been  compensated  by  enjoyment  in 
the  various  degrees  of  time,  & c.,  as  set  forth  in 
Section  4.”  Chief  Baron  Palles,  at  page  160, 
says,  “ As  to  the  third  question,  being  of 
opinion  that  that  which  has  been  exempted 
from  rent  is  not  the  entire  work,  but  the 
uncompensated  interest  of  the  tenant  in  that 
work,  it  necessarily  follows  that  I am  of  opinion 
that  enjoyment  by  the  tenant  of  improvements 
executed  before  the  passing  of  the  Act  of 
187u,  which,  by  the  express  terms  of  the  4th 
Section  of  the  Act  of  1870,  is  to  be  taken  into 
consideration  in  reduction  of  the  tenant’s  interest 
in  such  work,  cannot  be  excluded  from  considera- 
tion in  determining  fair  rent.”  He  says,  page  161, 
that  the  effect  of  the  opposite  view  “ would  be  to 
transfer  to  the  tenant  all  the  property  of  the 
landlord  in  improvements  which  had  been  effected 
by  the  tenant,  notwithstanding  that  some  of  such 
improvements  had,  under  the  provisions  of  the 
4th  Section  of  the  Act  of  1870,  become  parcel  of 
the  holding,  without  liability  upon  the  landlord 
to  pay  any  compensation  in  respect  of  them,  and 
that  the  amount  of  compensation  payable  in 
respect  of  others  had  been  materially  reduced 
by  enjoyment.  And  Lord  Justice  Deasy,  at 
page  1875,  refers  to  the  final  clause  of  1881, 
Section  8,  Sub-section  1,  about  hearing  the 
parties,  and  having  regard  to  their  interests ; 
and  he  says,  “ It  is  impossible  to  frame'  words 
giving  a larger  discretionary  power.  What 
authority  have  we  to  limit  the  Commissioners 
in  the  exercise  of  that  power  without  which 
the  Act  could  not  be  cai-ried  into  practical 
operation?”  And  lastly,  at  page  183,  1 veniure 
to  say,  “ The  third  question  is  little  more  than 
a corollary  to  the  second  question,  upon  what  I 
will  call  the  principle  of  uniform  and  consistent 
interpretation  applied  to  both  Acts.  The  final 
clause  of  Section  4 of  the.  Act  of  1870  is  not 
repealed.  Section  7 of  the  Act  of  1881  expressly 
deals  with  rights  to  compensation  under  the  Act 
of  1870;  and  no  such  right  could  escape  the 
operation  of  that  clause  ; therefore,  a provision 
which  confers  no  new  right,  but  in  terms  only 
saves  the  tenant  from  the  deprivation  of  a right 
otherwise  conferred,  cannot  exclude  restrictions 
which  were  concomitant  upon  that  right  from  its 
origin.  Thus  if  the  prohibition  to  allow  rent  in 
respect  of  improvements  must,  as  I think  it  must, 
apply  only  to  the  tenants’  interest  in  those  im- 
provements, and  if  that  interest  is  for  the  purpose 
of  fixing  a fair  rent  to  be  ascertained  by  reference 
to  the  amount  which  would  compensate  the 
tenant  for  it  if  he  were  quitting  his  holding,  it 
follows  that  the  third  question  must  be  answered 
in  the  affirmative.” 

3396.  It  was  the  Chancellor  who  was  the  one 
dissentient,  was  it  not  ? — The  Lord  Chancellor’s 
view  is  expressed  in  two  passages ; he  had  two 
strong  views.  Number  one  you  will  find  at 
page  124. 

3397.  It  is  worth  noticing  as  we  pass,  is  it 
not,  that  of  all  these  judges,  Sir  Edward  Sullivan 
was  Attorney  General  when  the  Act  of  1870 
was  passed  ; Lord  Justice  Deasy  passed  the  Act 
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of  1860,  and  the  Lord  Chancellor  was  concerned 
in  the  Act  of  1881  ? — I was  the  junior  mem- 
ber of  the  Court  in  1882,  and  certainly  had 
reason  to  bow  to  the  authority  and  experience 
of  those  who  were  there.  As  to  Lord  Justice 
Deasy,  the  Act  of  1860  goes  by  his  name, 
though  he  did  not  always  acknowledge  it.  He 
had  a great  deal  to  do  with  it. 

3398.  And  Sir  Edward  Sullivan  had  a great 
deal  to  do  with  the  Act  of  1870,  had  he  not? — 
Sir  Edward  Sullivan  had  a great  deal  to  do 
with  the  Act  of  1870  ; and  I rather  think,  but 
I cannot  state  that  positively,  that  he  was  con- 
sulted about  the  Act  of  1881,  when  that  was 
brought  in.  He  was  not  in  Parliament  when 
it  passed,  because  it  was  conducted  through 
Parliament,  I believe,  by  Lord  Chancellor  Law. 
Lord  Chancellor  Law  died  soon  after,  and  he 
was  succeeded  by  Lord  Chancellor  Sullivan, 
under  the  same  Government.  Those  three  had 
had,  therefore,  remarkable  experience. 

Mr.  Sexton. 

3399.  Sir  Edward  Sullivan  was  not  in  Par- 
liament, was  he? — Indeed  he  was;  he  sat  for 
Mallow.  Lord  Justice  Deasy  had  been  in 
Parliament  also  in  1860,  but  Chief  Justice  May, 
the  Chief  Baron,  and  I,  were  three  judges  who 
had  not  had  that  experience. 

3400.  The  Lord  Chancellor  himself,  I believe, 
conducted  through  the  House  of  Commons  the 
Act  under  which  he  had  to  determine  the  case 
of  Adams  v.  Dunseath  ? — He  did  ; but  how 
much  it  was  altered  in  course  of  going  through 
I do  not  know.  We  cannot  interpret  Acts  by 
that : we  have  to  interpret  them  by  rules,  and 
those  rules  were  very  much  discussed  in  the 
course  of  this  case.  A good  many  of  these 
clauses  look  like  patches,  if  I may  use  the  ex- 
pression, and  the  question  was  whether  they 
fitted  or  not. 

Chairman. 

3401.  Will  you  tell  us  what  the  Lord  Chan- 
cellor said  ? — His  first  view  is  to  be  found  on 
])age  124.  The  way  he  gets  out  of  the  Act  of  1870, 
Section  4,  is  by  saying : “ This  is  not  a proceeding 
under  that  enactment;  and  moreover  this  general 
direction  that  the  Court,  in  fixing  fair  rent,  shall 
have  ‘ regard  to  the  interest  of  the  landlord  and 
tenant  respectively,  and  consider  all  the  circum- 
stances of  the  case,’  is,  it  seems  to  me,  designedly 
controlled  and  explained  by  the  specific  pro- 
vision of  the  9th  Sub-section,  which  enacts  that 
no  rent  shall  be  allowed  or  made  payable  in 
respect  of  any  improvements  whatever  belonging 
to  the  tenant.”  You  at  once  see  that  the  point 
at  issue  was  whether  it  was  controlled  and  ex- 
plained by  that  provision  only,  or  whether  it  was 
not  controlled  and  explained  by  the  other  pro- 
visions also ; ana  the  moment  the  judges  came 
to  the  conclusion  (as  we,  six  of  us,  did)  that  the 
two  Acts,  as  a whole,  must  be  read  together,  that 
put  him  in  a minority,  and  in  a difference  of 
opinion  with  us.  But  here  is  another  passage 
which  was  very  important.  On  page  125  he 
corroborated  and  supported  his  view  by  this 
passage  : “ Now  it  appears  to  me  that  by  the 
nrst  clause  of  the  Act  of  1881  all  tenants 
. roughout  Ireland  are  in  this  respect  placed 
1D  0^122^Call^  same  position  as  the  Ulster 
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tenant,”  and  then  he  proceeded  to  deal  with  the 
case  of  the  Ulster  tenant,  and  to  show  the  effect 
of  his  being  entitled  to  free  sale  without  taking 
improvements  into  account,  which  is  only  in  the 
case  where  the  Ulster  custom  is  unrestricted. 
He  based  a great  deal  on  that.  Now  the  other 
judges  met  that,  and  it  is  important  you  should 
see  how.  In  the  first  place,  put  shortly,  if  Par- 
liament meant  that,  instead  of  enacting  62  sections 
in  1881,  why  did  not  they  pass  one,  defining 
something  like  the  Ulster  custom,  and  saying, 
“ All  that  shall  apply  to  Ireland  all  over  ?’’  You 
observe  the  answer  given  more  in  detail  by 
Sir  Edward  Sullivan  at  page.  143,  by  Chief 
Baron  Palles  at  160  and  161,  by  Chief  Justice 
Morris  at  153,  and  by  myself  at  page  176. 

Mr.  Sexton. 

3402.  The  effect  of  it  all  was,  that  all  the 
provisions  of  the  Act  of  1870  which  related  to  a 
claim  by  a tenant  for  compensation  for  improve- 
ments on  the  occasion  of  quitting  his  holding 
(that  is,  improvements  made  before  the  Act  ol' 
1870),  that  those  principles  and  qualifications 
should  also  apply  when  he  claimed  exemption  in 
cases  of  fair  rent  ? — That  they  should  have  re- 
gard to  that  in  fixing  a fair  rent,  that,  in  other 
words,  the  interest  of  the  tenant  to  which  regard 
was  to  be  had,  was  an  interest  measured  by  the 
provisions  as  to  compensation,  but  that  when  it  was 
so  measured,  the  amount  of  effect,  in  money,  to  be 
given  in  the  particular  case  rested  with  the  Land 
Commission.  Now,  on  that  point  (I  never  saw  this 
paper  until  last  week),  it  occurred  to  me  from 
what  I saw'  here  that  it  would  be  well  for  you  to 
have  the  final  history  of  Adams  v.  Dunseath. 
We  sent  it  back  to  the  Land  Commission  to  fix 
a fair  rent,  having  regard  to  our  answers,  and 
you  will  remember,  I take  it,  from  what  I have 
already  mentioned,  that,  in  the  rent  of  307.  15s. 
that  they  had  fixed,  they  had  given  the  landlord 
no  credit  for  improvements  ; he  had  demanded 
the  case  to  be  stated,  and  he  had  put  forward  his 
views.  I hold  the  final  order  in  the  case  in  my  hand ; 
I got  it  under  the  seal  of  the  Court,  as  I thought 
it  better  to  have  it  officially  ; it  will  give  the 
final  history  of  the  case : On  the  20th  Febru- 
ary 1883,  the  Land  Commission  (Mr.  Justice 
O’Hagan,  Mr.  Commissioner  Litton,  and  Mr. 
Commissioner  Vernon)  further  heard  the  case;  the 
order  sets  out  the  originating  notice,  the  reference 
to  our  court,  the  five  questions,  and  then  it  goes  on : 
“ And  w'hereas  the  case  came  on  again  before  this 
court  upon  this  day  ; whereupon  and  on  reading 
the  case  stated  for  the  consideration  of  Her 
Majesty’s  Court  of  Appeal,  and  the  order  of 
said  Court  of  Appeal  made  thereon,  it  is  ordered 
that  the  judicial  rent  of  the  tenant’s  holding  as 
fixed  by  the  order  of  the  Sub- commission  and 
affirmed  by  this  Court  on  re-hearing,  be  increased 
by  the  sum  of  two  pounds  sterling  in  respect  of 
the  house  built  on  the  holding  by  James  M'Kee, 
a former  tenant,  and  still  existing  thereon,  and 
that  accordingly  the  judicial  rent  of  the  said 
holding  be  the  sum  of  32/.  15s.”  (instead  of 
30/.  15s.)  “ and  that  the  order  of  the  Sub-com- 
mission, bearing  date  the  19th  of  November 
1881,  and  the  order  of  this  Commission,  bearing 
date  the  19th  of  January  1882,  be  varied  so  far 
as  is  requisite  to  give  effect  to  this  order.” 
a A 4 3403.  You 
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Chairman. 

3403.  You  only  quote  this  now  to  show  that 
the  fixing  of  the  rent  was  left  discretionary  ?— 
Certainly;  and  to  show  how  the  discretion 
was  exercised.  You  observe  that  they  put 
no  rent  on  reclamation,  building  during  the 
lease,  fencing,  roads,  or  those  other  things.  I 
can  easily  understand  many  reasons  why  they  did 
not;  but  I am  only  speculating  when  I say  this. 
There,  probably,  the  tenants’  expenditure  (as  is 
often  the  case  with  these  improvements)  was  not 
more  than  remunerative  ; in  that  case,  under  the 
judgment,  the  tenant  would  be  entitled  to  have 
nothing  whatever  added  to  his  rent  in  respect  of 
them  ; but  I have  passed  over  perhaps  the 
most  important  matter  of  all,  you  should  under- 
stand ; that  is,  about  the  house,  upon  which  I am 
stated  to  have  reversed  the  decision  of  the  Court. 

Mr.  Sexton. 

3404.  That  is  the  fifth  rule  you  are  referring 
to  ? — Yes.  The  fifth  question. 

Chairman. 

3405.  Are  not  we  getting,  with  all  respect,  a 
little  out  of  the  order  of  the  exposition  ? — I am 
afraid  so,  because,  I am  afraid,  I passed  over  the 
fourth  and  fifth  questions. 

3406.  Come  back,  if  you  will  ; you  have 
settled  the  relation  of  the  Act  of  1870  to  the 
Act  of  1881? -Yes. 

3407.  To  that  fourth  question  submitted  to 
your  court  as  to  whether  the  tenant  was  com- 
pensated by  enjoyment  under  the  lease,  you  gave 
a unanimous  negative  ? — On  a very  simple  point. 

Mr.  Sexton. 

3408.  Before  you  pass  away  from  the  third,  I 
should  like  to  put  a further  question.  I should 
like  to  ask  you  whether  the  effect  of  your  deci- 
sion on  the  third  question  was,  that  the  Court,  in 
considering  ihe  interest  of  the  tenant  in  the  fix- 
ing of  a fair  rent,  is  to  treat  the  interest  of  the 
tenant  in  regard  to  improvements  as  it  would 
treat  his  interest  if,  under  Section  4 of  the  Act 
of  1870,  he  was  seeking  compensation  on  quitting 
his  holding  ? — Y es ; it  is  not  a strict  measure 
you  are  aware  ; but  in  ascertaining  the  tenant’s 
interest,  you  are  to  look  and  see  what  he  would 
get  for  that  interest  if  he  was  quitting  his  hold- 
ing ; and  that  is  put  by  Sir  Edward  Sullivan 
very  clearly  at  page  141.  “ The  right  of  the 
tenant  to  get  compensation  for  his  improvements, 
and  his  right  to  be  exempted  from  rent  in  respect 
of  them,  being,  according  to  my  view,  almost,  if 
not  entirely  correlative.”  A man  cannot  be 
entitled  to  sell  one  thing  and  possess  another, 
that  would  be  depriving  the  landlord  in  one  case 
of  rent  for  the  thing  he  would  get  for  nothing 
when  the  lease  was  over  ; and  on  the  other  hand 
the  tenant  might  by  improvement  and  increased 
lettin"  value  diminish  the  landlord’s  rent  beyond 
what  the  landlord’s  interest  was  worth.  There 
is  no  doubt  (I  think  I have  said  that  before)  that 
the  subject-matter  of  compensation,  by  reason  of 
these  two  Acts  being  read  together,  is  a guide 
to  the  subject-matter  of  the  interest. 

Chairman. 

3409.  Now,  on  the  fourth  point,  whether  you 
were  unanimous  in  saying  that  the  tenant  was 
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not  compensated  by  enjoyment  under  the  lease  ? 
— We  were  unanimous  that  if  a tenant  takes  a 
lease  for  a term  at  a fixed  rent,  that  that  rent 
represents  the  price  of  the  entire  enjoyment  of 
the  place  during  the  term,  and  that  no  profit 
derived  from  that  can  be  treated  as  compensation 
“ by  the  landlord.”  The  landlord  has  got  his  price 
for  the  whole  term  in  his  rent,  and  therefore 
enjoyment  under  a lease  is  not  compensation  by 
the  landlord;  of  course  that  is  express  “com- 
pensation by  the  landlord,”  as  distinguished  from 
a thing  to  be  taken  into  account  on  the  last  clause 
of  the  4th  Section.  The  Court  was  quite  unani- 
mous on  that  point. 

Mr.  Sexton. 

3410.  That  the  rent  pays  the  landlord  for  the 
inherent  capacity  of  the  soil  as  well  as  every- 
thing else? — During  the  lease,  but  only  during 
the  lease ; the  way  that  arose  in  Adams  v.  Dun- 
seath  was,  because  it  was  stated  on  the  case 
that,  in  fixing  the  rent  of  this  holding  in  1845, 
they  had  thrown  out  all  consideration  of  im- 
provements, house  and  everything  else. 

Chairman. 

3411.  You  were  going  to  tell  us  about  the 
house,  that  is  what  made  me  interrupt  you; 
that  point  was  raised  on  the  fifth  question  sub- 
mitted, was  it  not  ? — Y es. 

3412.  Did  the  lease  preclude  the  tenant  from 
being  regarded  as  having  any  interest  in  the 
house  before  the  lease  was  made  ?—  This  was  the 
only  one  of  the  five  questions  that  was  a specific 
question  dealing  with  the  particular  facts  of  this 
individual  case,  and  it  was  : Does  the  lease  of 
the  2nd  March  1846  preclude  the  tenant 
from  being  regarded  as  having  any  interest  in 
the  house  for  the  purpose  of  these  improve- 
ments ? 

3413.  The  house  having  been  built  before 
the  lease? — Yes,  the  house  having  been  built 
before  the  lease  ; on  that  point  it  is  right  to  tell 
you,  that  no  Judge  in  the  Court  held  that  the 
tenant  was  entitled  to  have  that  house  rent  free, 
or  treated  as  his ; what  three  of  them  did  say 
was,  that  he  was  not  necessarily  liable  to  rent 
for  it. 

3414.  He  might,  or  he  might  not? — He  might, 
or  he  might  not,  according  to  the  view  taken  of 
the  transaction ; I want  to  make  this  perfectly 
clear,  because  I have  been  stated  to  have  re- 
versed the  decision  of  the  whole  Court.  I want 
to  show  you  what  really  happened. 

Mr.  Sexton. 

3415.  The  position  being  this,  that  you  spoke 
last,  and  the  J udges  were  three  to  three  when 
you  spoke? — As  Junior  Judge,  I came  last. 
There  has  been  a misapprehension  about  the 
judgments  of  the  others,  it  I may  be  permitted 
to  say  so.  At  . page  129,  this  i3  what  the  Lord 
Chancellor  says  : “ Whether  the  transaction 
ought  to  be  differently  viewed  depends  now  on 
its  substance,  not,  as  before,  upon  its  mere 
form ; and  in  this  case  if  the  Court,  after  due 
investigation  and  full  consideration  of  all  the 
circumstances  under  which  this  particular  change 
of  tenancy  took  place,  came  to  the  conclusion 
that  the  lease  was  in  fact  given  in  consideration 

of 
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of  and  as  compensation  for  the  building  of  the 
new  dwelling  house,  then  of  course  the  present 
tenant  should  not  be  regarded  as  having  any 
claim  in  respect  of  it,  or  as  entitled  to  object 
to  rent  being  allowed  for  it.  This,  however, 
is  a matter  of  fact  for  the  Commission  to  deal 
with,  and  not  one  of  law,  on  which  we  can 
pronounce  any  definite  opinion  beyond  this — 
that  there  is  nothing  in  the  lease,  as  I conceive, 
to  exclude  the  application  of  Section  7 to  the 
house  built  before  its  execution.”  Nothing  can 
be  clearer  than  that.  Sir  Edward  Sullivan  on 
page  145  says:  “As  to  the  operation  of  the 
lease  of  1846,  this  is  unquestionably  a point 
of  much  practical  moment.  It  has,  of  course, 
all  the  recommendation  of  a new  and  safe 
starting  point  as  between  landlord  and  tenant ; 
but  I must  confess  1 cannot  think  that  by 
itself  it  bars  the  tenant’s  claim.”  And  he  says 
further  down  : “ The  Land  Commissioners 

must,  I admit,  carefully  review  the  whole  state 
of  things  accompanying  the  change  of  tenancy, 
and  rule  upon  it.  It  would,  of  course,  be  of  the 
utmost  moment  to  get  a starting  point,  but  this 
must  and  should  be  one  clear  and  safe  beyond 
any  doubt.”  Chief  Baron  Palles  on  page  164, 
goes  through  all  the  facts  and  then  he  says  : 
“ These  are  the  only  facts  in  relation  to  this 
question  found  by  the  case,  and  it  is  to  be  remem- 
bered that  by  the  section  ’ of  the  statute  under 
which  this  case  is  stated,  our  jurisdiction  is  to 
determine  questions  of  law  only.  We  are  not  at 
liberty  to  assume  facts,  or  even  to  draw  an 
inference  of  fact  from  facts  stated  in  the  case.” 
Now  my  view  may  be  put  shortly.  Before  I go 
to  that,  you  will  observe  that  the  other  three 
Judges  had  held  that  all  the  improvements  made 
before  the  lease  were  excluded,  and  therefore 
they  had  nothing  more  to  say  about  the  house. 
The  house  was  out,  in  their  view,  on  a nother 
ground  altogether. 

3416.  By  a new  tenancy  ? — Yes,  by  a new 
tenancy ; therefore  they  did  not  discuss  this 
matter  at  all. 

Chairman. 

3417.  They  answered  that  question  on  the 
same  ground  as  that  on  which  they  had  answered 
No.  2? — Yes,  they  had  got  their  view  laid  down 
in  the  case  of  Holt  v.  Halberton,  and  therefore 
they  had  nothing  further  to  say  on  this  point. 

Mr.  Sexton. 

3418.  Their  answer  to  No.  2 answered  No.  5? 
— Yes,  but  the  other  three  (whose  judgments  I 
have  read)  held  that  this  lease  did  not  necessarily 
exclude  the  tenant,  and  my  view  that  it  did 
turned  on  the  point : What  effect  was  to  be 
given  to  the  word  “ only,”  in  1881,  Section  7. 

3419.  By  Section  7 of  the  Act  of  1881  ? — 
Yes,  I would  like  to  read  this  passage,  because  it 
puts  this  beyond  all  doubt ; page  168.  The  Chief 
Baron  knew  perfectly  well  what  he  had  to 
answer,  and  what  my  judgment  was,  for  we  had 
discussed  all  this  case  together.  “ It  may  be 
said,  and  I have  no  doubt  will  be  said”  (he  knew 
what  was  coming)  “ that  in  this  construction  I am 
giving  no  effect  to  the  word  only  in  the  section, 
4 the  tenant  shall  not  be  deprived  of  his  right  by 
reason  only  of  the  determination  of  the  tenancy.’ 

0.122. 


I answer,  that  effect  may  and  ought  to  be  given 
to  the  surrender  of  the  new  tenancy,  but  only  as 
one  of  several  circumstances  all  material  upon 
the  question  of  accord  and  satisfaction.”  And  in 
the  last  paragraph  on  that  page,  he  says : “ I 
wish  it,  however,  to  be  distinctly  understood  that 
I give  no  affirmative  opinion  that  the  tenant  is 
entitled  to  compensation  for  the  house.  Before 
doing  so  I should  have  the  determination  of  the 
Commissioners  upon  the  matter  of  fact  that  the 
lease  had  not  been  executed  in  satisfaction  of  the 
claim.” 

3420.  They  held  that  the  lease  settled  nothing, 
one  way  or  the  other? — That  it  was  possible 
he  might  have  it,  but  that  it  was  for  the  Com- 
mission to  say  whether  he  was  or  was  not  entitled 
to  compensation.  Finding  that  the  landlord  had 
paid  6,000/.  in  1851  for  the  estate,  subject  to  30 
years  in  the  house,  and  finding  that  the  tenant 
in  1845  had  only  bought  30  years  in  the  house 
for  260/.,  I came  to  the  conclusion  that  the  land- 
lord had  bought  the  house  from  1875  out,  that 
the  tenant  had  never  bought  it,  and  that  it 
represented  so  much  landlord’s  money,  and  no 
tenant’s  money ; and  I held  that  that  lease  of 
1846  was,  under  the  circumstances,  a new  start- 
ing-point; I was  strengthened  by  some  other 
sections  that  I think  have  been  referred  to 
already,  1870,  Section  4 (1)  c.  as  to  “ valuable 
consideration,”  and  Section  5 (1)  as  to  improve- 
ments made  before  an  actual  sale  of  the  landlord’s 
interest ; and  the  landlord  here  had  got  what  he 
imagined  to  be  a Parliamentary  title ; he  bought 
it  in  the  Encumbered  Estates  Court,  in  1851, 
subject  only  to  the  lease  for  30  years  ; and  that 
was  the  ground  on  which  I thought  this  was  not  a 
case  of  change  only  in  the  tenancy,  but  that  the 
circumstances  were  such  that  in  the  particular 
case  the  particular  tenant  was  not  free  from  rent 
on  the  house.  It  was  sent  back ; I apprehend 
that  they  must  have  considered  that  the  land- 
lord’s interest  was  not  the  whole  value  of  the 
house  ; for  they  added  21.  to  the  rent  in  respect 
of  the  house. 

Chairman. 

3421.  Your  decision  was  grounded  entirely  on 
the  special  circumstances  of  the  case  ? — Yes.  At 
page  189  I said,  “I  wish  to  guard  myself  against 
resting  my  opinibn  either  on  the  terms  of  the 
lease  alone,  or  only  on  the  contemplation  of  the 
building  by  the  parties  when  the  lease  was 
granted,  but  both  these  elements  concurring  seem 
to  me  conclusive,  as  well  as  to  the  form,  as  also 
to  the  substance  of  the  transaction,  creating  the 
leasehold  tenancy  in  1846,  and  mark  the  lease  as 
the  terminus  of  all  the  tenants’  rights  in  this 
case.” 

3422.  You  have  done  now  with  the  five 
questions? — I have,  unless  there  is  any  other 
question  you  wish  to  ask. 

3423.  It  would  appear  from  the  evidence  we 
have  had,  that  the  Land  Commission  are  quite 
aware  that  the  general  principle  of  the  decision 
of  Adams  v.  Dunseath  in  favour  of  the  tenant,  is 
not  qualified  by  the  decision  as  to  the.  house 
which  turned  entirely  upon  the  special  case  ? — I 
found  a reference  at  853  to  the  case  of  Walsh  v. 
Limerick. 

B B 3424.  We 
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3424.  We  have  had  that  before  us  ? — I gather 
from  that,  as  is  sometimes  the  case,  the  Sub- 
Commissioners  misapprehended  the  matter  for 
a while,  and  the  Land  Commission  have  set 
them  right.  The  facts  of  the  case  were,  1 think, 
what  the  decision  as  to  the  house  turned  upon  in 
Adams  v.  Dunseath ; 21.  were  added  to  the  rent, 
and  that  is  the  end  of  the  case,  so  far  as  I 
know. 

Mr.  Sexton. 

3425.  May  I ask  you  one  question  as  to  the 
general  effect  of  Adams  v.  Dunseath,  on  the 
administration  of  the  Land  Laws ; the  scope  of 
the  effect?  The  court,  as  I understand,  taking 
up  live  questions  sent  up  to  them,  which  had 
relation  merely  to  the  facts  of  the  particular  case 
evolved,  as  the  phrase  is.  (I  believe  the  Master 
of  the  Rolls  was  the  agent  in  the  case)  five 
general  questions  of  law,  or  at  least  four  general 
questions  of  law,  and  one  which  is  formed  as 
particular,  and  the  decision  of  the  court  upon 
these  five  questions  laid  down  general  principles 
which  have  once  applied  generally,  I believe, 
and  without  any  further  revision,  up  to  the 
present  time  in  the  administration  of  the  Land 
Acts? — Adams  v.  Dunseath  stands  as  it  did  in 
1882,  at  the  present  time.  We  have  never  had 
any  other  case  exactly  on  the  same  matter.  We 
have  had  a couple  of  cases  since,  bearing  on  the 
same  question,  but  not  directly. 

Chairman. 

3426.  Would  you  draw  any  inference  from 
the  fact,  that  though  the  Act  of  1881  has  been 
amended  by  the  subsequent  Acts  of  1885,  1887, 
and  1891,  no  alteration  has  been  made  as  to  the 
principle  of  fixing  rents? — It  is  a principle  of 
interpretation  applicable  to  statutes,  if  there 
are  decisions  on  statutes,  and  subsequent  Acts 
of  Parliament  are  passed  dealing  with  the  effect 
of  those  decisions,  partially ; that  the  portions 
that  are  not  so  dealt  with  are  supposed  to  be 
accepted  or  affirmed.  It  is  exactly  the  same 
as  if  a man  makes  a codicil  to  his  will : 
except  so  far  as  he  alters  it,  he  affirms  it ; and 
we  have  had  several  statutes  passed : one  about 
assignment,  one  about  town  parks,  one  about 
sub-letting,  and  others,  but  we  have  not  had 
any  yet  about  the  question  of  compensation  for 
improvements. 

Mr.  T.  W.  Russell. 

3427.  But  would  it  not  be  possible,  seeing 
that  the  judicial  period  was  for  15  years,  when  a 
great  question  like  that  involved  in  Adams  v. 
Dunseath  was  settled,  that  it  should  be  not 
allowed  to  run  its  natural  term,  and  that  Parlia- 
ment might  be  expected  to  interfere  with  it 
before  the  expiration  of  the  judicial  period  ? — 
Parliament’s  power  of  interference,  of  course,  is 
perfectly  unbounded,  but  I apprehend  that  if 
there  was  anything  wrong  in  the  principle  of 
Adams  v.  Dunseath,  I mean  wrong  from  the 
Parliamentary  point  of  view,  the  tenants  whose 
rents  have  been  fixed  under  it  for  15  years, 
would  have  just  as  much  right  to  complain  as 
others.  On  that  point,  I do  not  see  in  the  Act 
anything  about  a 15  years’  term  excepted  inci- 
dentally. I understand  the  position  to  be  this  : 


The  rent  is  fixed  for  15  years,  and  it  goes  on 
until  it  is  altered ; it  cannot  be  altered  during 
15  years,  but  the  tenancy  continues,  and  cannot 
be  determined.  After  15  years  the  rent  is 
capable  of  revision ; but  if  it  is  not  revised, 
I suppose  it  goes  on  as  before ; do  you  see  what 
I mean  ? 

3428.  It  is  wrong  to  talk  about  a “ 15  years’ 
lease”  you  mean? — It  is  not  a 15  years’ lease; 
it  is  a lease  for  ever-,  that  is  to  say,  it  is  an 
undeterminable  tenancy  from  year  to  year,  with 
power  to  fix  or  to  vary  the  rent  every  15  years  ; 
but  I have  had  nothing  to  do  with  this  in  prac- 
tice; I appx-ehend  a tenant  might  go  on  paying 
the  same  rent  for  17,  18,  or  30  years  if  he  likes  ; 
he  is  not  bound  to  go  in  for  revision  after  15 
yeai-s,  or  at  all. 

Mr.  Sexton. 

3429.  Potential  tenure  of  a “ present  tenant,” 
in  Ireland,  which  is  not  new,  is  the  right  of 
perpetual  occupation  subject  to  a rent  periodically 
revised,  and  to  the  Statute  of  Limitations  ? — This 
idea  of  the  15  years’  term  has  turned  up  before 
me  on  circuit,  and  I have  always  held  it  to  be 
entirely  a mistake,  for  example,  about  allowing 
enough  turbary  to  last  for  15  years,  and  things  of 
that  kind ; that  is  not  the  view  I take  of  the 
Act,  ox-,  as  I believe,  the  view  takexx  by  other 
Judges.  The  term  of  15  years  is  only  the  term 
during  which  the  rent  cannot  be  altered. 

Chairman. 

3430.  Of  course  the  action  of  Pax-liament  is 
intelligible  upon  this  point,  that,  as  no  revision 
was  possible  until  the  expiry  of  the  15  years, 
Pax-liament  might  lay  down  so-and-so?  — Of 
course  ; but  there  are  vex-y  many  tenants  whose 
term  does  not  run  from  the  date  of  the  Act  at 
all ; it  is  only  those  who  came  in  “ on  the  first 
occasion  ” that  will  be  able  to  apply  again  at  the 
end  of  the  first  15  years.  The  leaseholders  have 
only  come  in  since  1887,  or  when  their  leases  ex- 
pired ; and  we  have  very  often  had  cases  coming 
before  the  Court  of  Appeal  in  which  ordinary 
tenants  from  year  to  year  have  only  come  inlately. 

Mr.  T.  IF.  Russell. 

3431.  Forty-five  thousand-  will  be  entitled  to 
serve  originating  notices  next  year  ? — Those  will 
be  originating  notices  to  vax-y  rent. 

3432.  Yes  ? — But  please  bear  in  miixd  it  is  not 
to  alter  their  tenure. 

3433.  Oh  no ; perhaps  I spoke  loosely  when 
I talked  about  a 15  years’  lease  ; I quite  accept 
what  you  say  ? — I know  the  idea  of  many  people 
I have  met  with  in  litigation  is  that  there  is 
a 15  years’  tex-nx;  in  my  opinion,  there  is  not. 

Chairman. 

3434.  I intex-rupted  you  when  you  were  going 
to  tell  us  about  two  cases  in  which  the  principle 
of  Adams  v.  Dunseath  was  applied  ? — There  are 
two  cases  in  which  the  px-incqxle  of  reading  the 
Acts  together  turned  up.  The  first  of  them 
was  Massareene  v.  Kelly,  13th  February  1890, 
which  governed  a number  of  cases.  Lord  Mas- 
sareene evicted  a number  of  tenants,  I believe 

for 
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Chairman — continued. 

for  non-payment  of  rent ; they  then  came  in  with 
a claim  for  improvements.  Lord  Massareene 
said,  “No,  you  have  got  the  right  of  free  sale, 
and  because  you  have  not  sold,  you  have  lost  the 
opportunity  of  creating  a fund  out  of  which  I 
could  get  my  rent,  and  you  could  get  the  price 
of  your  improvements.”  The  Court  held  that 
he  was  wrong,  that  the  Act  of  1870  was  none 
the  less  in  force  because  the  Act  of  1881  had 
been  passed  also,  and  that  the  right  under  the 
Act  of  1881  was  not  a satisfaction  or  a substitu- 
tion for  the  right  under  the  Act  of  1870,  and 
accordingly  the  claims  were  affirmed  in  the 
particular  case  before  us.  The  note  I have  is 
that  Kelly’s  claim  was  for  118/.  14s.  Id. ; therefore, 
for  evicting  him  for  non-payment  of  rent,  the 
landlord  was  obliged  to  pay  118/.  14s.  Id., 
although  the  tenant  (it  was  contended)  might 
have  sold  his  holding,  and  the  landlord  might 
have  stopped  his  rent  out  of  it. 

3435.  In  other  words,  both  remedies  were 
there  ? — Both  remedies  existed. 

3436.  The  tenant  could  have  sold,  or  he  could 
say ; “ I will  go,  but  I must  have  compensa- 
tion” ? — You  will  see  arguments  put  in  Adams  v. 
Dunseath,  that  the  reading  of  “ improvements  ” 
in  the  Act  of  1881  alone  might  have  injuriously 
affected  the  tenant,  but  reading  the  Act  of  1870 
along  with  it  operated  in  his  favour  in  Massareene 
v.  Kelly  long  after.  The  other  instance  of  that 
sort  is  a more  curious  caste  still,  if  possible  ; it  is 
a more  recent  case. 

3437.  Was  it  decided  on  that  authority  only  ? 
— It  was  decided  on  that  point;  it  was  the 
case  of  O’Kelly  v.  Kelly,  a tenant  in  a place 
called  Clongorey.  The  tenant  had  put  up 
certain  buildings,  or  allowed  certain  buildings  to 
be  altered  rather,  for  purposes  which  the  land- 
lord thought  waste,  and  an  injunction  was  got 
in  Chancery  against  the  tenant  to  restore  the 
buildings  to  their  original  condition.  The  tenant 
did  not  obey  the  injunction,  and  the  landlord 
then  served  notice  to  quit,  under  the  provision 
in  the  Act  (this  was  a judicial  tenant),  that  a 
judicial  tenant,  guilty  of  persistent  waste,  may 
be  evicted  on  notice  to  quit.  An  ejectment 
was  brought,  and  the  case  was  tried  in  the 
Exchequer,  and  there  was  judgment  for  the 
landlord.  It  was  found  that  there  was  per- 
sistent waste,  and  therefore  there  was  judgment 
for  the  landlord,  to  recover  the  premises  from  the 
tenant,  which  he  did.  The  tenant  then  lodged 
the  claim  for  compensation,  for  improvements. 
I have  not  got  the  figure,  but  I think  it  was 
something  about  300/.,  a smart  sum.  The  Land 
Commission,  under  the  18th  section  of  the  Act 
of  1870,  took  12/.  off  the  tenant’s  claim  for  im- 
provements, finding  that  that  would  be  enouo-h 
to  put  the  buildings  back  into  the  condition  in 
which  they  were.  The  landlord  applied  then  to 
have  the  claim  for  improvements  either  dis- 
allowed altogether  or  further  reduced,  by  reason 
of  unreasonable  conduct  on  the  part'  of  the 
tenant,  in  this  persistent  waste,  and  in  re- 
fusing to  do  what  the  Court  of  Chancery 
directed,  and  so  forth.  The  Land  Commission 
refused  to  make  any  further  reduction,,  and  the 
case  was  brought  to  us  on  appeal,  and  we  held 
that  it  was  entirely  in  the  discretion  of  the 
Land  Commission  how  much  they  were  to  reduce 
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or  to  disallow,  or  what  effect  they  were  to 
give  to  the  “ unreasonable  conduct,”  and  that 
they  were  within  their  right  in  saying  that  if 
the  landlord  got  what  would  put  the  place  back 
into  the  position  in  which  it  ought  to  have  been, 
the  tenant  losing  (as  she  did  lose  undoubtedly), 
her  judicial  tenancy,  they  were,  in  the  exercise 
of  their  discretion,  entitled  to  hold  either  that 
that  was  not  unreasonable  conduct  at  all  (though 
I think  we  were  rather  doubtful  on  that),  or  at 
all  events  that  12/.  was  enough  to  compensate 
for  it,  and  the  claim  was  allowed  and  the  appeal 
was  dismissed.  That  was  on  the  1st  May,  1894. 
That  turned  also  you  see  on  the  same  point- 
how  far  the  rights  of  a tenant  falling  back  on 
the  Act  of  1870  are  affected  by  his  having  other 
rights  got  under  the  Act  of  1881  ; and  we  held 
in  fact  that  the  benefits  that  the  tenants  get  are 
cumulative,  and  that  they  can  take  their  choice: 
as  they  are  cumulative  they  cannot  have  both,  but 
if  they  have  rights  under  one  Act  they  are  not 
deprived  hereby  of  rights  under  the  other.  Those 
are  two  cases.  There  was  another  case  ( 1 forgetat 
this  moment  the  name  of  it),  in  which  the  land- 
lord wanted  a deduction  from  the  rent  because 
a drainage  loan  had  been  expended  upon  the 
place.  We  found  that  the  amount  of  the  in- 
stalments had  been  added  to  the  rent — and  we 
held  that  thereby  it  was  not  paid  for  by  the 
landlord,  and  was  not  to  be  taken  into  account 
to  increase  the  rent.  Cases  of  that  kind  turn  up. 

3438.  Now  we  will  leave  this  great  case — on 
which  you  have  certainly  thrown  a great  deal 
of  light — and  go  back  to  one  or  two  very  im- 
portant heads  that  still  remain ; and  I think  one 
of  the  most  important  is  the  point  about  the 
status  of  the  tenant  on  title  ? — You  would  rather 
take  that  branch  next  ? 

3439.  I think  so ; I think  that  is  all  we  shall 
be  able  to  do  ? — That  is  the  supposed  infirmity 
of  title  to  judicial  tenancies. 

3440.  The  foundation  of  the  Avhole  jurisdiction 
under  the  Act  is  that  the  relation  of  landlord 
and  tenant  is  a subsisting  relation  ; we  have 
been  told  that  ? — I am  almost  afraid  I must  be 
a little  elementary  about  this. 

3441.  Do,  please  ? — The  Land  Commission, 
from  the  lawyer's  point  of  view,  is  what  is  called 
“ An  Inferior  Court.  ’ That  is  not  in  any  way 
derogatory,  but  it  is  a perfectly  defined  and 
known  thing;  an  “ inferior  court  ” for  our  pur- 
pose is  a court  with  a limited  jurisdiction,  liable 
to  be  controlled  by  a higher  court  if  it  gees 
outside  its  jurisdiction. 

3442.  A court  not  “ inferior  ” is  presumed  to 
understand  its  own  jurisdiction  ? — Orders  of 
superior  courts  imply  or  infer  jurisdiction,  and 
until,  they  are  set  aside  by  regular  known  pro- 
ceedings, they  stand ; in  other  words  their 
jurisdiction  is  assumed.  In  the  case  of  what 
are  called  technically  “inferior  courts”  the 
court  is  bound  in  the  first  instance  to  see  that  it 
has  jurisdiction,  and  if  it  acts  without  jurisdic- 
tion its  orders  may  be  examined  and  will  not 
stand.  In  that  sense  the  court  of  the  Land 
Commission  is  an  “inferior  court,”  and  it  has 
long  since  been  laid  down,  and  is,  I think, 
indisputable,  that  the  foundation  of  its  juris- 
diction is  the  relation  of  landlord  and  tenant 
between  two  parties  who  come  before  it. 
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8443.  We  may  say  this,  though,  may  we  not, 
that  the  question  of  the  existence  of  juris- 
diction depends  upon  a question  of  fact? — Not 
always.  That  again  I must  try  to  make  clear. 
Where  the  question  whether  an  inferior  court 
has  or  has  not  jurisdiction  depends,  in  any  given 
case,  on  a question  of  fact ; the  inferior  court  is 
within  its  jurisdiction  in  inquiring  into  and  de- 
termining that  fact,  otherwise  business  could  not 
go  on  at  all. 

3444.  The  inferior  court  determines  whether 
there  is  legal  evidence  before  it  setting  up  a 
state  of  facts  which  gives  them  the  jurisdiction  ? 
— They  may  ascertain  the  fact  which  gives  them 
the  jurisdiction  ; but  a limit  still  remains.  If 
the  fact  is  determinable  as  a matter  of  law,  so 
that  it  legally  appears  that  there  is  no  jurisdic- 
tion, in  that  case,  of  course,  the  order  cannot 
stand.  Similarly  (but  it  is  only  a corollary  to 
that)  if  there  is  no  legal  evidence  of  the  fact, 
the  case  is  the  same  ; if  there  is  no  evidence  of 
the  fact,  the  order  will  not  stand  ; but  where 
the  jurisdiction  depends  on  determining  a matter 
of  fact  on  which  there  is  evidence  either  way,  or 
legal  evidence  in  favour  of  the  jurisdiction,  the 
court  of  inferior  jurisdiction  is  exercising  its 
power,  and  is  capable  of  binding  the  parties  by 
its  decisions  when  it  determines  the  fact  exists, 
and  if  I have  made  that  clear  I think  all  these 
cases  that  have  been  referred  to  will  at  once 
become  intelligible. 

Mr.  T.  IV.  Russell. 

3445.  So  far  as  I am  aware,  we  have  only  had 
one  case,  bearing  on  this  point,  quoted  before 
us.  It  is  put  down  that  there  has  been  a 
tremendous  exclusion  from  this  Act  by  holding 
that  it  did  not  bind  people  whose  estates  were 
not  before  the  court ; that  is  a question  of 
limited  owners,  is  it  not? — Yes,  that  is  what  I 
am  on.  This  is  no  new  question  at  all. 

3446.  First  of  all,  I do  not  think  you  should 
say  that  any  witness  has  said  here  that  there 
would  be  a “ tremendous  exclusion.”  What  has 
been  said  is  that  there  is  a possibility  of  exclu- 
sion, that  there  have  been  exclusions,  and  that 
there  is  a possibility  of  more  ? — I was  not 
referring  to  a witness,  because  it  is  only  just  to 
say,  with  regard  to  witnesses,  that  a good  many 
things  appear  in  questions  that  are  far  beyond 
what  are  in  the  answers.  I was  referring  to  a 
question  in  which  a “ tremendous  exclusion  ” was 
spoken  of,  I think ; but  large  or  small,  1 will 
show  you  exactly  what  the  exclusion  is.  It  is 
no  new  question  at  all ; it  was  discussed  in 
Hemphill  v.  Frazer,  in  1882  ; that  case  did  not 
come  to  the  Court  of  Appeal,  but  it  has  been 
cited  in  the  Court  of  Appeal  often. 

Chairman. 

3447.  It  is  the  same  in  principle  as  a case  of 
which  iv e have  heard  a good  deal,  Peyton  v. 
Gilmartin? — Yes,  it  is  precisely  the  same,  but 
nine  years  before.  In  Hemphill  v.  Frazer  the 
tenancy  was  at  an  end  before  the  Act  of  1881 
passed,  and  the  tenant  had  only  got  the  right  of 
“ emblements”  as  it  is  called.  Whether  he  was 
a tenant  or  not,  depended  on  a matter  of  law, 
and  a matter  of  law  only.  There  was  no  dis- 
pute about  the  fact.  The  Land  Commissioners 
fixed  a fair  rent,  and  the  Court  of  Common 
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Pleas  held  that  they  could  not  do  that,  because 
he  was  not  a tenant,  and  the  case  was  outside 
their  jurisdiction  altogether. 

Mr.  Sexton. 

3448.  That  they  had  misunderstood  the  law, 
in  fact? — No,  but  that  they  had  tried  to  fix  a 
fair  rent  between  two  people  who,  in  point  of 
law,  were  not  within  their  jurisdiction. 

3449.  They  supposed  the  law  allowed  them  to 
do  it,  but  the  law  did  not? — The  law  did  not; 
they  were  not  landlord  and  tenant,  they  were  a 
landowner  and  a person  entitled  to  emblements ; 
that  is,  a man  who  had  ceased  to  be  tenant  and 
had  no  longer  any  right  to  the  land,  except  to 
go  back  to  cut  his  crops  ; it  did  not  turn  on  any 
disputed  matter  of  fact  at  all.  The  state  of 
affairs  was  perfectly  ascertained  at  the  begin- 
ning of  the  Act.  The  very  same  point  turned 
up  with  us  in  a vei-y  strange  way  in  Kelly  v. 
Rattey  long  after — 32  “Law  Reports  ” (Ireland) 
page  445.  You  will  find,  as  I have  explained 
already,  that  the  successive  Acts  admit  one  class 
of  tenants  after  another,  but  tenants  they  must 
be  all  through. 

3450.  Leaseholders? — Leaseholders  first ; then 
fee-farm  grantees. 

Mr.  T.  W.  Russell. 

3451.  Kelly  v.  Rattey  was  under  the  Re- 
demption of  Rent  Act,  was  it  not  ? — It  was ; the 
question  was  whether  Kelly  was  to  be  deemed  a 
tenant.  What  we  decided  under  the  Redemption 
of  Rent  Act  was  that  it,  as  well  as  all  the  rest, 
dealt  only  with  cases  where  the  relation  of 
landlord  and  tenant  existed.  There  has  been  a 
good  deal  of  confusion  about  Kelly  v.  Rattey. 
We  have  in  Ireland  a well-known  tenancy  called 
renewable  leases ; those  people  are  undoubtedly 
tenants.  There  is  a Statute  which  enables  them 
to  turn  their  leases  into  fee-farm  grants,  and 
there  is  no  doubt,  as  far  as  I know,  that  a grantee, 
holding  under  one  of  those  fee-fami  grants, 
would  be  a tenant  within  the  meaning  of  the 
Act  of  1891,  though  it  is  a very  untechnical  ex- 
pression. In  Kelly  v.  Rattey  what  had  happened 
was  that  a person,  who  was  not  a tenant  at  all 
before,  had  got  a grant  for  ever,  in  1846,  before 
Deasy’s  Act  of  1860,  which  made  the  relation  of 
landlord  and  tenant  depend  on  contract.  We 
could  not  hold  Kelly  to  be  a tenant  if  we  were 
not  prepared  to  hold  every  limited  owner  who  is 
bound  to  pay  a jointure,  or  a rentcharge,  to  be 
a tenant  also.  There  was  no  relation  of  landlord 
and  tenant ; there  was  a mere  rent  issuing  out  of 
land  for  ever,  and  we  held  in  Kelly  v.  Rattey, 
on  the  same  principle  as  in  Hemphill  v.  Frazer, 
that  because  the  relation  of  landlord  and  tenant 
did  not  exist  the  case  was  not  within  the  juris- 
diction of  the  Land  Commission.  That  was 
the  decision,  and  the  only  decision  there. 

Chairman. 

3452.  You  desire  to  say  something  about  the 
case  of  Bruce  v.  Steen,  do  you  not? — Yes;  the 
jurisdictions  are  concurrent  in  cases  of  this  kind ; 
either  the  landlord  may  bring  his  action  of 
ejectment  and  try  his  right  to  the  possession,  or 
the  tenant  may  go  into  the  Land  Commission 
Court  and  may  apply  for  his  fair  rent.  Which- 
ever jurisdiction  attaches  first  will  ultimately 
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bind,  subject  to  some  special  provisions  for 
enabling  the  tenants  to  be  reinstated  in  the  hold- 
ing up  to  the  time  of  actual  quitting.  Either 
Court  can  inquire  into  the  facts.  If  there  is  a 
judgment  in  the  Common  Law  Court,  that 
binds,  provided  there  is  no  fair  rent  order  before 
that  time.  If,  on  the  other  hand,  there  is  a fair 
rent  order,  that  will  bind,  provided  the  Court 
has  been  acting  within  its  jurisdiction  in  deter- 
mining whether  the  case  is  one  within  its 
jurisdiction  or  not ; and  you  will  find  a case  of 
Bruce  v.  Steen  in  “ Cherry,”  at  page  301,  show- 
ing the  limits  of  the  jurisdiction ; but  above  that 
there  is  the  case  of  Johnston  in  “ Cherry,”  at 
page  300,  that  puts  the  thing  as  plainly  as  it  can 
be  put.  This  was  a case  in  which  the  landlord 
applied  for  a prohibition,  treating  the  Land 
Commission  as  an  inferior  court,  and  trying  to 
reopen  the  question,  where  there  was  the  relation 
of  landlord  and  tenant,  whether  the  holding  was 
within  the  Act  or  not.  “ 1 am  clearly  of  opinion,” 
says  the  Chief  Baron,  “ that  the  Land  Com- 
mission had  jurisdiction  to  ascertain  and  deter- 
mine the  terms  of  the  tenancy,  and  that  even  if 
the  evidence  which  has  now  been  brought  forward 
(so  far  as  it  appears  for  the  first  time)  showing, 
as  I have  already  stated  it  conclusively  does, 
that  the  tenancy  was  not  a present  one,  had  been 
before  the  Sub-commission,  and  if  the  Sub- 
commission, notwithstanding  that  evidence,  held 
that  it  was  a present  tenancy,  and  fixed  a fair 
rent  upon  that  basis,  it  would  not  be  open  to  us 
to  substitute  the  decision  which  we  think  they 
ought  to  have  made,  for  the  order  which  in  fact 
has  been  made.  All  that  we  can  do,  when  their 
decision  is  complained  of,  is  to  see  that  the  case 
was  one  within  their  jurisdiction;  and,  having 
done  so,  our  functions  cease.”  Now  that  is  the 
language  of  the  head  of  the  Superior  Court,  to 
whom  application  was  made  to  prohibit  the  Land 
Commission,  in  a case  in  which  they  had  come 
to  a conclusion  on  a question  of  fact,  which  the 
Superior  Court  thought  was  wrong ; but  it  was 
decided  by  the  Court  below  within  their  juris- 
diction, and  that  being  so,  there  is  no  power  to 
touch  it  as  to  any  person  whom  it  binds. 

3453.  The  title  of  the  tenant  is  not  changed 
either  for  better  or  for  worse,  is  it  ? — The  tenant’s 
title,  after  his  rent  is  fixed,  is  never,  in  any  part 
of  these  Acts,  referred  to  as  affected  at  all.  The 
landlord  is  prevented  from  serving  the  tenant 
with  notice  to  quit,  and  the  rent  is  fixed  ; but 
the  tenancy  (the  holding)  is  the  same  ; you  will 
please  remember  the  definition,  the  “ holding,” 
rests  on  a “ contract  of  tenancy.”  Well,  the  effect 
of  that  is  this,  that  the  order  fixing  a fair  rent 
binds  everybody  whom  that  contract  would 
have  otherwise  bound,  but  it  does  not  bind  any- 
body who  is  not  before  the  Court,  or  who  would 
not  be  bound  by  that  contract  You  will  find  on 
this  point  that  Hemphill  v.  Frazer  and  Peyton 
v.  Gilmartin  are  identical,  and  I ask  leave  to 
give  you  one  quotation  from  each.  With  all 
respect,  I think  the  question  of  infirmity  has 
been  not  quite  yet  understood.  In  Hemphill  v. 
Frazer,  would  you  let  me  read  to  you  from  Mr. 
Justice  Lawson:  “It  was,  however,  argued, 
though  not  very  confidently,  that  the  decision 
of  the  Sub  -commissioners,  made  on  the  19th  of 
December,  1881,  was  a decision  in  rem,  and  was 
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binding  upon  this  Court,  and  defeats  the  right  of 
the  plaintiff  to  recover  in  this  ejectment  brought 
on  the  9th  November,”  page  93  of  10  “Law 
Reports,”  Ireland.  J udgment  “ in  rem  ” means 
a judgment  that  binds  a certain  piece  of  property; 
it  is  a well-known  branch  of  the  law,  but  perhaps 
the  best  illustration  I can  give  you  is  from 
Admiralty  Law.  A leading  case  is  “ The  King 
(I  think  it  was  George  III.)  against  Forty-nine 
Casks  of  Brandy”;  that  is  the  name  of  the  case. 
It  settled  all  the  law  about  jetsam  and  flotsam, 
according  to  the  different  positions  in  which 
these  things  lay.  Those  are  judgments  which 
bind  a property  and  settle  it  as  against  all  the 
world.  There  are  similar  judgments  as  regards 
land  in  certain  cases ; but  I know  no  case  in  which 
a judgment  in  rem  can  ever  be  pronounced, 
unless  precaution  is  taken  to  bring  all  parties 
before  the  Court,  or  to  have  them  represented, 
whose  property  is  likely  to  be  affected.  Accord- 
ingly, in  Hemphill  v.  Frazer,  Mr.  Justice 
Lawson  says  that  this  was  a contention  practi- 
cally to  give  Parliamentary  title  to  tenancies 
from  year  to  year.  He  says  : “ That  would  lead 
to  this  result”  (the  same,  page  94),  “that  if  a 
person  not  a tenant  at  all  succeeded  by  fraud  or 
mistake  in  representing  himself  as  a tenant,  to 
the  Court,  the  person  whose  estate  was  thereby 
affected  would  have  no  redress,  just  as  in  the 
case  of  the  Landed  Estates  Court  selling  a per- 
son’s estate  by  mistake  ; and  counsel  was  obliged 
to  admit  that  the  argument  must  be  pushed  to 
that  length.  It  is  scarcely  possible  seriously  to 
contend  for  such  a proposition,  in  the  absence  of 
words  in  this  Act  giving  the  effect  of  a Parlia- 
mentary title  to  the  decisions  of  the  Com- 
missioners, or  of  words  giving  them  exclusive 
jurisdiction,  and  ousting  the  jurisdiction  of  the 
Common  Law  Courts.”  That  case  was  in  1882. 
In  28  “ Law  Reports,”  Ireland,  page  378,  the  very 
same  point  arose  in  Peyton  v.  Gilmartin.  I do 
not  know  whether  you  know  that  Gilmartin, 
the  defendant  in  Peyton  v.  Gilmartin,  was  the 
tenant.  A judicial  rent  had  been  fixed  on  the 
holding,  the  landlord  sued  for  it,  and  the  tenant 
put  him  at  arm’s  length,  and  said : “I  am  not 
your  tenant  at  all;  there  was  a judicial  rent  on 
this  holding  ; but  I am  not  bound  by  the  order, 
and  I will  not  pay  you.”  And  it  was  held  that 
he  need  not,  because  the  plaintiff  did  not  claim 
through  the  landlord  who  had  fixed  the  judicial 
rent ; and,  therefore,  the  order  was  not  binding 
in  rem,  and  he  enjoyed  his  land,  put  the  landlord 
at  defiance,  paid  no  rent,  and  left  the  landlord  to 
look  for  his  land  or  his  money  in  some  other  way; 
but  it  raised  the  very  same  point.  It  was  con- 
tended (page  384)  by  the  present  Lord  Chancellor, 
almost  quoting  from  the  Hemphill  case,  that  the 
statutory  term  “ operates  in  rem,  and  is  good 
against  all  remaindermen.”  Mr.  Justice  Holmes 
gives  a very  learned  judgment  on  the  matter, 
and  he  points  out  that  if  you  are  going  to  give 
this  effect  to  proceedings  between  A.  B.,  land- 
lord, and  C.  I).,  tenant,  you  must  make  some 
express  provision  binding  or  protecting  those 
who  have  paramount  interests.  The  modes  in 
which  these  tenancies  are  created  are  very 
numerous.  If  any  owner  in  fee  creates  a 
tenancy  from  year  to  year,  he  may  settle  the 
estate  afterwards,  but  the  tenancy  from  year  to 
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year  overrides  everybody.  If  the  settlor  had  an 
absolute  estate,  the  tenants  for  life,  remaindermen, 
and  all  claiming  through  him,  are  bound  by  the 
tenancy  from  year  to  year,  nobody  can  turn  out 
the  tenant,  and  the  tenancy  will  affect  them  all, 
whether  the  rent  has  been  fixed  or  not.  Again, 
as  to  limited  owners  claiming  under  settlement, 
every  well-drawn  settlement  has  a power  to 
create  tenancies,  but  always  safeguarded  by 
requiring  the  best  rent,  and  so  forth.  In  this 
case,  if  created  within  the  power,  it  will  bind  the 
estate,  and  notice  to  quit  cannot  be  served. 
Another  case  put  is  the  case  of  a mortua^e. 
Mortgages  generally  contain  provisions  for  let- 
ting, carefully  guarding  that  the  mortgagee  is 
not  to  deprive  the  mortgagor  of  his  security  for 
his  getting  his  money ; therefore  you  will  find 
receivership  deeds  and  things  of  that  sort  deal 
with  it ; but  if  the  mortgagor  is  left  by  the 
mortgagee  in  possession,  and  he  lets  away  the 
land,  possibly  fraudulently  or  taking  a fine,  the 
mortgagee  is  not  bound,  unless  there  is  a power 
to  let.  Those  are  really  the  limits,  and  it  is  only 
to  cases  where  an  ordinary  tenancy  from  year  to 
year  would  not  bind  the  plaintiff’s  estate  that 
Massy  v.  Norse,  and  cases  of  that  sort,  apply. 

Mr.  Sexton. 

3454.  If  any  of  these  people  pass  beyond  the 
powers  of  their  limited  ownership,  the  tenants 
innocently  suffer  ? — They  may  innocently  suffer, 
just  as  everyone  will  innocently  suffer  who  takes 
a bad  title.  I could  not  give  a better  instance 
of  that  than  the  case  of  Moylan  v.  Finch, 
28  “ Law  Reports,”  Ireland,  page  595,  because 
the  landlord  there,  having  no  power  to  make  the 
lease,  made  a lease,  and  I believe  he  took  a fine. 
Before  taking  the  lease,  the  tenant,  as  anybody 
else  could  have  done,  could  have  found  out  what 
his  title  was.  It  was  held  that,  the  lease  being 
for  Finch’s  life,  the  tenant  could  not,  on  the 
expiration  of  the  lease,  be  “ deemed  to  be  a tenant 
from  year  to  year,”  because  he  would  have  had 
no  claim  under  Massy  v.  Norse  against  the 
remainderman,  and  therefore  he  could  not  fix  a 
fair  rent.  But,  on  the  other  hand,  the  very  same 
landlord  (Finch)  let  for  35  years  to  another 
man  in  Looby  v.  Finch,  and  there  we  held  that 
the  tenant  was  entitled  to  fix  a fair  rent  against 
Finch,  that  would  last  during  Finch’s  estate, 
because  he  might  not  die  within  the  35  years, 
but  he  would  have  to  take  his  chartce  when  the 
remainderman  came  in.  That  case  is  in  30  “Law 
Reports,” Ireland,  page  568.  It  is  only  right  to  say 
(you  understand  it  now)  that  no  infirmity  will 
attach  to  a statutory  tenant  that  would  not 
equally  attach  to  a tenant  who  had  not  fixed  his 
rent;  and  statutory  tenants  have  this  additional 
great  advantage,  that  in  certain  cases,  such  as 
Seymour  v.  Quirke,  they  get  in  upon  estates  that 
previously  were  not  bound  by  their  tenancies  at 
all. 

Chairman. 


Mr.  Sexton. 

3456.  But  it  does  appear  after  all  that  the 
statutory  term  and  the  rights  of  a present 
tenancy  may  be  destroyed  by  reason  of  a slight 
infirmity  ? — The  tenant  may  have  as  bad  a title 
to  a judicial  tenancy  as  to  any  other ; but  if  you 
attempt  to  give  him  a better  title  to  a statutory- 
tenancy  than  to  any  other,  I am  afraid  you  had 
better  take  care  that  you  do  not  bring  in  all  the 
expense  and  complication  of  the  landed  estates 
procedure,  because  I do  not  think  you  could 
ever  make  a tenancy  from  year  to  year  that 
had  a judicial  rent  fixed  binding  upon  people 
whom  the  previous  tenancy  did  not  bind  without 
making  some  provision  for  their  protection.  The 
simplicity  of  the  proceeding  is  its  vital  essence,  I 
would  say  ; and  probably  the  cases  to  which 
Massy  v.  Norse  and  that  class  of  cases  apply 
are  infinitely  small ; but  you  cannot  bring  them 
in  without  introducing  a new  system  of  investi- 
gation of  title  altogether. 

3457.  May  we  put  it  in  this  way,  that  the 
only  cases  in  which  a fixed  tenancy  would  not 
prevail  against  subsequent  landowners  are  cases 
where  the  persons  creating  it  had  no  power  to 
bind  the  successors  ? — Precisely ; you  may  take 
it  that  the  title  to  the  statutory  tenancy  binds 
everybody  who  would  be  bound  by  the  title  to 
the  tenancy  on  which  the  rent  is  fixed,  but  nobody 
more,  except  in  special  cases. 

3458.  Unless  the  successor  had  a right  to  "et 
the  land  free  of  any  tenancy  ?— Free  of  any 
tenancy,  or  rather  free  of  that  tenancy. 

Mr.  T.  W.  Russell. 

3459.  Do  not  you  think,  in  a country  where 
there  are  so  many  limited  owners,  this  is  rather  a 
serious  position  to  the  tenants  ? — I think  I have 
shown  that  there  are  comparatively  few  limited 
owners,  so  far  as  I know,  to  whom  that  would 
apply.  Nearly  all  Ireland  is  covered  with  tenan- 
cies from  year  to  year  which  date  back  lono- 
before  the  lands  were  in  settlement,  and  in  such 
cases  the  title  would  override  everybody,  but  I 
do  not  know ; I cannot  discuss  consequences ; I 
only  point  out  to  you  that  there  is  a very  serious 
difficulty  on  each  side.  If  you  attempt  to  give 
a better  title  to  those  tenancies  than  to  others, 
it  will  be  necessary  for  you  to  make  such  pro- 
visions for  making  title,  that  probably  the  game 
would  not  be  worth  the  candle.  That  is  for 
Parliament,  not  for  me.  I have  been  explaining 
to  you,  and  hope  1 have  made  clear,  what  the 
limits  of  all  this  alarm  amount  to.  Mr.  Justice 
Holmes,  in  Peyton  v.  Gilmartin,  exactly  ex- 
pressed my  opinion  when  he  said,  28  “Law 
Reports,”  Ireland,  page  394,  that  the  principle  on 
which  his  judgment  was  based  “has  the  effect  of 
confining  within  very  narrow  limits  the  ‘little 
revolution  ’ to  which  Mr.  Walker  (the  present 
Lord  Chancellor)  referred  ” in  that  case. 

Chairman. 


3455.  In  Seymour  v.  Quirke  it  was  decided, 
was  it  not,  that  the  tenancy  attached  under  cer- 
tain circumstances  to  lands  that  were  previously 
not  affected  by  tenancy  ? — Yes,  but  that  is 
another  branch  altogether  ; that  is  a tenancy 
attaching  by  virtue  of  the  special  provision  of 
the  15th  Section  of  the  Act  of  1881. 


3460.  There  are  two  or  three  exceptional  cases 
as  to  conditions  of  leases,  are  there  not,  which 
are  applicable  to  a tenancy  fx-om  year  to  year, 
silch  as  Bolton  v.  Bany  ? — There  are  some  very 
curious  cases  on  that.  I would  go  back  for  a 
moment.  The  21st  Section  of  the  Act  of  1881 
provides  that  the  leaseholder  shall  fix  his  fair 
rent 
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rent  subject  to  the  conditions  of  his  lease,  so  far 
as  applicable  to  a tenancy  from  year  to  year. 
The  1st  Section  of  the  Act  of  1887  contains 
exactly  the  same  provision,  it  repeats  it;  and 
the  Redemption  Act  of  1891,  Section  1,  pre- 
serves the  conditions  of  the  fee-farm  grants,  and 
enacts  that  the  grantees  are  to  be  deemed  to  be 
tenants  from  year  to  year.  We  have  had  a 
number  of  cases  in  which  we  could  not  hold  that 
the  lessee  would  be  deemed  to  be  a tenant  from 
year  to  year  at  the  expiration  of  his  lease.  Per- 
haps the  most  important  for  you  (I  have  men- 
tioned Moylan  v.  Finch  already)  is  Barton  v. 
Atkinson.  Barton  v.  Atkinson  is.  another  in- 
stance, as  you  will  find,  very  common  in  these 
cases  of  ours  of  a tenant  in  a good  position  in 
life.  Pie  was  Major  Barton  of  Straffan,  and  he 
got  a lease  from  a limited  owner  for  a certain 
term  of  years  if  the  owner  should  so  long  live. 

3461.  Thirty-five  years,  was  it  not? — Yes:;  it 
was  shown  that  the  limited  owner  had  no  power 
to  make  a lease  ; and  inasmuch  as  if  the  “ so 
long  lived”  dropped,  the  tenant  could  not  be 
deemed  to  be  a tenant  from  year  to  year  to  the 
paramount  owner,  we  held  that  he  could  not  fix 
his  rent.  The  Land  Commission  reversed  the 
Sub-commission.  It  was  a lease  for  35  years  by 
Atkinson,  who  had  no  leasing  power,  if  he  so 
long  lived  ; inasmuch  as  if  he  died  within  35 
years,  the  lessee  would  not  be  deemed  to  be  a 
tenant,  we  had  to  hold  that  he  did  not  come 
within  the  Act  of  1887.  Then  there  are  cases  on 
the  applicability  of  conditions  ; Bolton  v.  Barry 
is  an  instance. 

Mr.  Sexton. 

3462.  The  man  was  never  a tenant  in  that 
case? — He  was  a tenant  under  a lease;  he 
held  through  a lease.  The  only  point  was  that 
he  could  not  come  in  under  the  Act  of  1887,  as 
being  a man  who,  if  his  lease  expired,  would 
be  deemed  to  be  an  ordinary  tenant  from  year  to 
year.  I explained  that  the  other  day.  Under 
the  Act  of  1887  he  must  be  a man  who,  if  his 
lease  had  expired,  would  be  deemed  to  be  a 
tenant  from  year  to  year  to  the  then  land- 
lord. Barton  would  not  be  deemed  to  be  a 
tenant  from  year  to  year  if  his  lease  expired  by 
the  death  of  the  lessor,  Atkinson,  because  the 
lessor,  Atkinson,  had  no  power  to  keep  him  out 
of  Massy  v.  Norse.  There  is  another  very 
curious  case  (Sproule  v.  Ramsay)  where  a 
lessee  had  got  a lease  in  reversion ; he  had 
a lease  in  possession  and  a lease  in  reversion 
subsequent  to  that.  We  had  to  hold  that  he 
could  not  fix  a fair  rent,  because,  if  his  lease 
expired,  he  would  not  be  deemed  to  be  a tenant 
from  year  to  year  ; he  would  be  actually  tenant 
under  the  reversionary  lease ; therefore,  he  did 
not  come  within  the  words  of  the  Act  of  1887. 
Then  comes  this  point  about  conditions.  These 
things  may  look  like  refinements,  but  they  are, 
every  one  of  them,  decided  under  the  express 
words  of  the  statute.  We  have  to  interpret  the 
statute  according  to  its  words.  If  you  want  to 
alter  the  statute,  you  can  do  it;  we  have  to  con- 
strue it  according  to  ordinary  rules  of  construc- 
tion. Now,  then,  conditions  applicable  to  tenan- 
cies from  year  to  year  are  preserved.  Bolton  v. 
Barry  is  a good  instance  of  this ; there  are 
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several  others,  but  I will  take  Bolton  v.  Barry. 
There  is  O’Connor  v.  Smith,  and  Tighe  v. 
Clements  also;  but  time  is  running  on,  and  I will 
only  give  you  the  first  case.  The  tenant,  on 
getting  his  lease,  lodged  a sum  of  money  with 
the  landlord  as  security  for  the  rent  of  the  last 
year  of  his  tenure. 

Chairman. 

3463.  This  is  Bolton  v.  Barry,  is  it  not  ? — 
Ibis  is  Bolton  v.  Barry.  He  anticipated  the  end 
of  his  lease  by  coming  in  under  the  Act  of 
1887,  and  the  contention  was  (I  think  this  arose 
in  the  Queen’s  Bench)  that  this  lodgment  was 
available  to  pay  the  last  year’s  rent  of  the  lease, 
but  not  of  the  tenancy  from  year  to  year.  We 
held  “ No,  it  is  a sum  lodged  by  way  of 
security  for  the  last  year  that  the  tenant  holds, 
and  if  the  tenant  turns  himself  into  a tenant 
from  year  to  year  under  the  statute,  it  isnot 
inconsistent  with  that  tenancy  that  the  same 
security  should  remain  in  the  landlord’s  hands 
until  he  goes  away;  that  is  to  say,  that  the 
security  which  the  contract  provided  should  re- 
main in  the  landlord’s  hands  to  the  end  of  the 
tenancy.  That  was  the  decision,  but  there  are 
several  others  of  the  same  sort.  The  question  in 
each  case  is  often  a difficult  one ; you  will  find  them 
all  in  “ Cherry  ” at  page  372.  There  are  some 
consistent,  some  not  consistent ; for  example,  the 
covenant  to  give  up  is  not  consistent,  the 
covenants  regulating  the  use  of  holdings  are 
consistent;  penal  rents  for  certain  modes  of 
cultivation  are  consistent.  The  question  in  each 
case  is  whether  a tenant  from  year  to  year  can 
hold  on  the  condition  that  was  attached  to  the 
lease.  I do  not  think  I need  go  further  into 
that. 

Mr.  Sexton. 

3464.  The  landlord  was  to  hold  the  money 
until  the  tenant  actually  was  leaving  ?■ — The 
lease,  of  coux-se,  assumed  that  he  •would  leave 
at  the  end  of  the  lease  ; then  he  turned  that  into 
a tenancy  from  year  to  year,  and  we  held  that 
the  substance  of  the  thing  was,  that  the  landlord 
was  always  to  have  a year’s  rent  in  hand  as 
security  for  the  year  when  the  tenant  should  be 
going  away,  and  there  is  nothing  inconsistent  in 
a tenant  from  year  to  year  lodging  money  in  that 
way. 

3465.  Was  the  money  lodged  with  the  land- 
lord before  the  tenant  acquired  the  legal  right  (o 
compensation  for  improvements  ? — That  I cannot 
tell  you,  nor  would  it  affect  our  judgment. 
Before  admitting  the  tenant  to  the  holding,  the 
landlord  agreed  and  the  tenant  consented,  that 
a certain  sum  of  money  should  be  deposited 
with  the  landlord  as  security  for  the  last  year’s 
rent.  The  way  it  would  work  would  be  that 
the  tenant  would  not  pay  his  last  year’s  rent  at 
all,  and  that  the  landlord  would  set  it  off'  against 
the  lodgment  when  the  tenant  was  leaving. 

Chairman. 

3466.  Tighe  v.  Clements ; will  you  give  that 
case  ? — Tighe  v.  Clements  is  similar.  A tenant 
was  bound,  when  he  anticipated  the  end  of  his 
lease,  by  conditions  as  to  allowances  for  improve- 
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ments.  There  is  one  very  strange  case  where 
a landlord  wanted  to  resume  for  a home  farm. 

3467.  Is  this  Tyrrell  v.  Connolly  ? — This  is 
Tyrrell  v.  Connolly.  The  landlord  wanted  to 
resume  for  a home  farm,  but  the  Act  of  1887, 
Section  1,  last  clause,  provides  that  he  is  not  to 
resume  in  the  case  of  a tenancy  under  that  sec- 
tion until  after  15  years,  and  because  the  tenant 
came  in  under  the  Act  of  1887,  and  fixed  a fair 
rent,  and  was  deemed  a tenant  from  year  to 
year,  we  were  obliged  to  hold  that  the  landlord 
could  not  resume  at  all  for  15  years. 

3468.  The  landlord  desiring  to  resume  the 
home  farm  could  not  do  so  for  15  years  after  the 
lease  was  deemed  to  have  expired  ? — Yes,  be- 
cause there  is  a provision  in  the  Act  that  the 
power  of  resumption  is  not  to  be  exercised  for 
15  years  after  the  lessee  becomes  tenant  from 
year  to  year. 

Mr.  T.  W.  Russell. 

3469.  The  Act  of  1887  ? — It  is  in  the  Act  of 
1887,  Section  1,  last  paragraph. 

Chairman. 

3470.  There  remain  two  or  three  points  which 
you  can  easily  cover  in  the  remaining  time  at  our 
disposal  where  you  left  off  last  Friday.  Take 
first  the  expression  as  to  bond  fide  occupation, 
some  cases  arose  upon  that  ? — No  leaseholder  can 
fix  a fair  rent  unless  he  is  in  bond  fide  occupation. 
Many  questions  have  arisen  as  to  what  bona  fide 
occupation  is.  For  example,  several  people  break 
up  a holding  among  them,  but  they  do  not  alter 
the  estate.  They  all  remain  liable  to  the  whole 
rent;  it  is  a common  state  of  affairs.  Two  judges, 
I think  in  the  Exchequer,  decided  that  no  lessee 
was  there  bond  fide  in  occupation  of  the  entire 
holding.  The  Chief  Baron  said,  Yes,  they  all 
made  what  he  called  a “ conjunct”  tenant.. 

3471.  All  these  men  joined  together  made  a 
“ conj unct ’ ’ lessee ? — A “ conjunct ” lessee, because 
they  were  all  liable  to  the  landlord.  We  held  he 
was  right ; there  was  no  reason  why  they  could  not 
hold  in  “ Co.”;  and  the  lessees,  as  a body,  were 
in  occupation,  and  because  each  of  them  was 
liable  to  be  sued  or  distrained  for  the  whole  rent, 
we  held  that,  as  a body,  they  Avere  in  occupation, 
and  Ave  affirmed  his  vieAv.  There  is  a similar 
case  (I  was  in  a minority  of  one  upon  it  for  the 
landlord).  The  landlord  had  from  time  to  time 
taken  up  parts  of  the  holding ; all  the  rest  had 
remained  in  the  possession  of  the  tenant.  Lord 
Ashbourne  and  Lord  Justice  Barry  also  invented 
a AA'ord  there ; they  said  he  Avas  in  occupation 
of  an  entire  holding  created  by  “shrinkage.” 
That  Avas  Nagle  v.  Galbraith.  Ireland  v.  Landy 
was  the  name  of  the  previous  case.  Then  there 
Avere  cases  in  Avhich  the  question  was  Avhether 
holdings  had  been  consolidated  or  not,  or  Avere 
separable ; Domvile  v.  Dunphy,  and  Rourke  v. 
Dc  Robeck ; questions  of  that  sort  arise  fre- 
quently. 

3472.  Then  there  Avere  very  large  questions  as 
to  Avhether  “ leaseholder  ” or  “ tenant  from  year  to 
year  ” Avas  a material  question  ? — That  has  be- 
come immaterial  now.  A leaseholder,  under  the 
Act  of  1881,  could  not  apply  to  fix  a fair  rent  until 
his  lease  had  expired;  under  the  Act  of  1887  he 
can  apply  at  any  time  ; there  have  been  many 
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questions  as  to  Avhether  the  transaction  betAveen 
landlord  and  tenant  had  amounted  to  the  creation 
of  a neiv  tenancy,  or  the  taking  or  surrender  of  a 
lease.  I do  not  think  you  need,  perhaps,  go  into 
that  noAv,  because  it  has  become  substantially 
immaterial. 

3473.  Cases  arose  Avhere  the  tenant  did  not 
proceed  regularly,  and  tried  to  defeat  the 
landlord’s  right  oi  pre-emption,  did  it  not  ? — This 
Avas  upon  the  poAver  of  pre-emption  by  the 
landlord  where  a tenant  sold. 

3474.  There  Avas  a case  of  Waller  v.  Farrelly  ? 
— The  case  of  Waller  v.  Farrelly,  and  also  the 
case  of  Moore  v.  Smith,  Avere  cases  Avhere  the 
landlord  had  been  deprived  of  his  opportunity 
of  purchasing  by  the  tenant’s  selling  behind 
his  back,  or  not  taking  the  regular  pro- 
ceedings. In  cases  of  that  sort  Ave  have 
ahvays  held  that  unless  the  regular  course  was 
taken  the  landlord  Avas  not  obliged  to  recognise 
the  purchaser  as  a tenant  at  all.  The  rgal  tenant 
did  not  lose  his  right ; but  he  could  not  deprive 
the  landlord  of  his  opportunity  of  coming  in ; 
and  there  Avas  another  case,  Avhich  Avould  be 
interesting  to  people  in  Ulster,  the  case  of 
Cotiyngham  v.  Boyle.  The  question  raised  there 
Avas  Avhether  a custom,  Avhen  a farm  fell  vacant, 
to  give  it  to  an  adjoining  tenant  prevented  the 
tenant  from  selling  to  a person  Avho  Avas  not 
adjoining.  The  tenant  fought  it  on  tAvo  points. 
He  said,  first : The  holdings  did  not  adjoin,  be- 
cause there  Avas  a stream  betAveen  the  tAvo;  but 
there  Avas  a bridge  over  the  stream.  I am  only 
telliug  you  the  sort  of  question  that  is  raised. 
There  Avas  afield  betAveen  the  holding  in  question 
and  the  holding  that  Avas  occupied  by  the  manAvho 
bought  it  from  the  tenant.  Lord  Conyngham 
Avas  not  interested  in  the  matter  one  Avay  or  the 
other,  because  the  adjoining  Avas  ready  to  buy  at 
the  same  price,  but  Ave  held  that  the  adjoining  man 
had  proved  a custom  good  upon  the  estate  that 
Avhen  a farm  fell  vacant  anyone  Avho  adjoined  should 
have  the  preference  at  the  same  price,  and  avc 
held  that  the  landlord  was  not  bound  to  accept 
the  man  Avho  was  separated  by  a field,  Avhen  the 
man  Avho  Avas  adjoining  had  the  money  and 
Avanted  the  land. 

3475.  Does  it  not  occur  to  you  that  a mediaeval 
casuist  Avould  have  found  himself  very  much  at 
home  in  some  of  these  points  ? — The  facts  raise 
the  casuistry,  not  the  laAV.  I think  the 
dealings  are  complicated,  but  after  all  they  are 
intelligible.  The  Ulster  custom  itself  is  a thing 
that  is  almost  medieval  now,  but  it  is  none  the 
Avorse  for  that. 

Mr.  M‘ Curtail. 

3476.  Do  you  think  there  has  been  much 
“ shrinkage  ” ? — I do  not  knoAv  that  there  has  on 
good  estates  ; I may  mention  that  on  a good 
estate,  that  is  an  estate  Avhere  the  rent  Avas  not 
raised,  and  Avhere  the  custom  Avas  strictly  fol- 
loAved,  there  is  no  doubt  that  the  legalising  of  it 
has  had  one  most  injurious  effect  upon  tenants, 
Avith  regard  to  litigation  amongst  themselves.  I 
have  been  terribly  impressed  with  that  upon 
circuit,  Avhere  they  go  on  fighting  about  bogs  and 
ways,  and,  above  all,  about  the  title  to  their  oaaui 
holding.  One  man  rushes  off,  takes  out  administra- 
tion, and  evicts  his  mother  and  sisters,  and  all 

the 
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Mr.  M'  Carton — continued, 
the  rest.  In  the  old  days,  what  a landlord  did 
was  this,  and  I am  very  glad  to  say  the  custom 
prevails  still  on  good  estates : if  there  is  a dis- 
pute, the  agent  goes  down  and  he  settles  it;  if 
the  parties  were  not  satisfied  with  his  settlement, 
and  were  going  into  law,  he  formerly  could  serve 
them  with  a notice  to  quit,  recast  the  holding,  get 
rid  of  the  dispute,  and  let  them  back  again  ; but 
the  legalising  of  the  custom  has  of  course  put 
an  end  to  that.  I am  not  for  one  instant  sug- 
gesting that  the  advantages  are  not  enormously 
preponderating  in  favour  of  the  tenant  ; but 
legalising  the  custom  has  its  disadvantages  too. 

Chairman. 

3477.  On  the  point  of  present  and  future 
tenant  you  have  explained  that  very  clearly  to 
us  ; in  fact,  it  is  an  arrangement  made  by  the 
Statute;  but  have  any  cases  arisen  where  the 
line  was  very  close? — It  was  run  so  close  as 
this— why  Parliament  did  it  I am  not  to  specu- 
late — but  a man  who  made  his  contract  of 
tenancy  on  the  30th  December  1882  was  in  a 
different  position  from  a man  who  made  his  con- 
tract of  tenancy  on  the  1st  or  2nd  January  1883. 
The  man  who  bargained  in  1883  was  supposed 
to  be  bound  by  his  bargain  as  a future  tenant ; 
the  man  who  bargained  in  1882  was  not  bound 
by  his  bargain,  but  was  a present  tenant ; and  it 
ran  very  close  in  Briscoe  v.  Howell,  where  the 
lease  was  made  on  the  8th  December  1882,  pos- 
session was  given  under  it  on  the  18th  December, 
but  the  lease  ran  for  a term  of  years  from  the 
1st  January  1883,  and  the  rent  did  not  begin 
until  the  1st  January  1883.  The  Land  Com- 
mission held  that  it  was  a future  tenancy  begin- 
ning on  the  1st  January.  We  held:  “No;  the 
tenant  was  occupying  before  the  1st  January 
under  a contract  of  tenancy  made  before  that 
day,  and  he  was  entitled  to  his  fair  rent.”  You 
may  think  these  questions  metaphysical  ; it  is 
the  facts  that  raise  them,  and  they  have  to  be 
decided. 


CA<Mr?tta?i-r-continued. 

Drogheda  had  nothing  to  do  with  that  question 
at  all. 

3479.  Tell  us  what  Conroy  v.  Drogheda  went 
t0? — If  you  will  allow  me  to  mention  it,  Conroy 
v.  Drogheda  came  here  before  it  was  ever 
published  at  all. 

Mr.  T.  W.  Russell. 

3480.  That  was  explained  by  the  witness  who 
was  questioned  by  a Member  of  the  Committee  ; 
he  expressly  stated  to  the  Committee  that  it  was 
not  reported,  and  therefore  his  observations  upon 
it  should  be  taken  with  that  condition  ?— The 
first  sentence  of  the  Lord  Chancellor’s  Judgment 
in  Conroy  v.  Drogheda  is,  that  “ the  case  derives 
its  importance  mainly  from  the  reasons  on  which 
Mr.  Justice  Bewley  based  his  Judgment.”  Con- 
roy v.  Drogheda  was  this : Mrs.  Conroy  was  the 
widow  of  a tenant  who  had  had  two  holdings  ; 
one  of  them  she  got  on  his  death,  a place  called 
Teneille. 

Chairman. 

3481.  Which  county  is  this  in?— I could  not 
tell  you  ; I think  it  is  in  the  Midlands  some- 
where. 

3482.  Never  mind? — It  was  in  the  Queen’s 
County  ; the  other  holding,  Mullaghanard,  was 
taken  by  the  deceased’s  brother ; I presume  he  had 
died  without  children,  and  that  they  had  divided 
the  two  farms  in  that  way.  The  wife  would  be 
entitled,  under  the  circumstances,  to  half,  and 
the  brother  to  half;  but  probably  they  did  not 
want  to  have  anything  to  do  with  administra- 
tion ; the  brother  was  evicted  for  non-payment 
of  rent,  the  widow  wanted  to  take  part  of  the 
evicted  farm,  and  the  landlord  was  willing  to 
give  it  to  her ; they  entered  into  an  agreement 
by  which  the  rent  of  Teneille  and  the  other  were 
fixed  as  a joint-rent,  and  they  put  into  the 
agreement  that  she  was  to  have  the  two  denomi- 
nations as  one  holding,  at  a bulk  rent. 

Mr.  T.  W.  Russell. 


3478.  There  is  only  one  other  topic,  which  you 
will  deal  with  very  shortly.  We  have  heard  about 
Conroy  v.  Drogheda  a good  deal,  and  a very  im- 
portant point  was  raised  as  to  whether  contracting 
out  was  or  was  not  affected  by  that  decision?— I 
must  at  once  say  that  the  question  of  contract- 
ing out  had  nothing  whatever  to  say  to  Conroy 
v.  Drogheda,  but  we  had  a case  of  contracting 
out,  one  which  was  mentioned  also  in  the  evidence, 
Bradstreet  v.  Ferguson,  on  the  8th  February 
1888,  where  a tenant  who  had  a lease  of  1873, 
agreed  with  his  landlord  in  1884,  and  endorsed  it 
on  the  back  of  the  lease,  that,  notwithstanding  any 
future  legislation  to  the  contrary,  he  would  con- 
tinue to  pay  the  rent  that  was  fixed  by  the 
endorsement:  the  rent  by  the  endorsement 
was  reduced  from  200/.  to  150/.  in  consideration 
of  the  landlord  having  taken  300/.  in  full  dis- 
charge of  arrears  amounting  to  400/.  A rule  of 
Court  in  ejectment  for  non-payment  of  rent  had 
been  actually  made  by  a Court  of  Common  Law, 
and  the  endorsement  was  put  upon  the  back  of 
the  lease  under  it,  and  under  that  order  we  held 
that  the  tenant  had  contracted  himself  out  of  the 
Act  of  1887  by  the  agreement  of  1884,  and  that 
he  was  not  entitled  to  fix  alower  rent;  but  Conrov  v 
0.122.  • J 


3483.  The  whole  of  the  second  holding  ? — No, 
the  10  acres  that  she  got  of  the  second.  I said 
she  was  to  get  part ; but  she  was  to  get 
the  old  holding  in  Teneille,  and  10  acres  of 
the  Mullaghanard,  holding  at  one  rent  and  as 
one  holding.  That  occurred  in  1885;  she 
remained  on  for  some  time,  and  then  served 
an  originating  notice  to  fix  a fair  rent  on  the 
whole  of  both;  the  landlord  said,  “No,  you  are  a 
future  tenant,  because  you  only  hold  this  land 
since  1885”;  and  then  the  Land  Commission 
allowed  her  to  amend  her  notice  by  excluding 
the  10  acres  altogether ; she  - was  a hopeless 
future  tenant  as  regards  that,  she  had  never 
been  in  it  at  all  until  J 885,  since  her  husband’s 
time.  They  allowed  her  to  amend  the  notice 
and  to  treat  herself  as  present  tenant  of  her  old 
holding  in  Teneille ; the  rent  was  fixed  upon 
that,  and  the  order  of  the  Land  Commission 
said  nothing  about  the  10  acres;  it  left  it 
really  to  be  squabbled  about,  and  the  land- 
lord appealed.  We  held  that  in  order  to  sur- 
render property,  and  above  all  to  surrender 
a present  tenancy,  at  common  law,  a man 
must  understand  what  he  is  doing,  and  must 
intend  it,  or  it  shall  not  be  taken  from  him  • 

C 0 that 
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Mr.  T.  W.  Russell — continued, 
that  is  the  good  old  equity  doctrine  applying  to 
release  and  surrender,  and  in  fact,  to  parting  with 
possession  of  any  property.  The  agreement  had 
been  drawn  up  in  the  landlord’s  office  ; it  con- 
tained expressions  about  “ old  holding  ” and  pay- 
ing taxes  “as  heretofore.”  We  were  satisfied 
that  the  old  lady  never  intended  to  alter  her 
status  as  regards  'l’eneille,  and  wq  were  also 
satisfied  that  she  thought  she  had  the  rights  of  a 
present  tenant  in  both  Teneille  and  Mullagha- 
nard,  but  we  could  not  possibly  give  them  to  her 
in  Mullaghanard,  and  therefore  we  gave  her  the 
next  best  thing  we  could;  we  held  that  she 
had  never  surrendered  Teneille,  and  therefore 
might  fix  a fair  rent  upon  it.  That  was  the  judg- 
ment, and  the  whole  judgment,  of  the  Court  of 
Appeal ; but  the  case  became  complicated,  and 
it  perhaps  misled  people,  by  this ; Mr.  J ustice 
Bewley  had  taken  up  the  20th  section  of  the 
Act  of  1881,  that  says,  “that  whenever  the 
landlord  resumes  possession,  a tenancy  to  which 
the  Act  applies  shall  be  deemed  to  have  deter- 
mined,” and  he  turned  that  into  a negative ; that 
no  present  tenancy  shall  be  determined  unless  and 
until  possession  is  given  up.  There  have  been 
three  previous  cases  tending  in  that  direction  ; 
Jackson  v.  Ilagan  was  one  of  them,  but  that  case 
came  to  the  Court  of  Appeal. 

Chairman. 

3484.  There  is  no  conflict  between  Jackson  v. 
Ilagan  on  the  one  side,  and  Conroy  ?;.  Drog- 
heda on  the  other,  is  there? — I do  not  think 
there  is  any.  Jackson  v.  Hagan  came  to  the 
Court  of  Appeal  on  the  8th  December  1891,  on 
on  a case  stated.  Mr.  Justice  Bewley  put  the 
question,  whether  a consolidation  of  holdings 
and  an  alteration  of  rent,  after  1882,  necessarily 
made  it  a future  tenancy.  Our  answer  was  this; 
that  the  facts  were  insufficiently  stated,  and  in 
some  respects  contradictory ; that  it  was  a ques- 
tion of  fact  whether  there  was  a new  tenancy 
or  not;  and  that  the  acquisition  of  an  additional 
piece  of  land  and  the  fixing  of  a bulk  rent  for 
the  entire  did  not  necessarily  destroy  the  pre- 
vious present  tenancy  ; and  with  that  declaration 
we  sent  it  back  ; but  whether  he  ultimately  held 
that,  as  a matter  of  fact,  there  Avas  the  present 
tenancy  or  not,  in  the  particular  case,  1 cannot 
tell.  We  laid  doivn  : “ It  is  a question  of  fact, 
and  the  alteration  does  not  necessarily  do  it.” 

Mr.  Sexton. 

3485.  Did  any  question  of  resumption  arise 
there  ? — There  had  been  a holding  on  a present 
tenancy,  or  rather  there  had  been  two;  Hagan 
got  them  both  after  the  Act,  and  he  got  them 
both  at  a bulk  rent ; in  that  respect  it  Avas  very 
like  Mrs.  Conroy’s  case,  it  was  sent  up  to  us  to 
knoAv  whether  he  could  be  deemed  a present 
tenant.  W e said  “ The  consolidation  is  not  incon- 
sistent Avith  his  being  so,  necessarily.” 

Chairman. 

3486.  The  Chief  Baron,  and  I think  other 
members  of  the  Court,  decided  the  case  entirely 
upon  the  common  Liav  doctrine  of  intention  ? — 
Y es  ; Mrs.  Conroy’s  case* 

3487.  If  you  admit  the  common  law  doctrine 
of  intention,  do  not  you  admit  the  possibility  of 


Chairman — continued. 

contracting  out;  do  not  you  give  me  the  power 
of  intending  to  contract  myself  out  of  the  statu- 
tory power  ? — There  is  nothing  that  I know  of 
to  prevent  a present  tenant  from  surrendering 
. his  holding.  I have  already  referred  you  to 
Torrens  v.  Cooke  for  that.  This  turns,  not  on 
contracting  out,  but  on  the  effect  of  the  20th  Section 
of  the  Act  of  1881.  “A  tenancy  to  which  this 
Act  applies  shall  be  deemed  to  have  determined 
whenever  the  landlord  has  resumed  possession.” 

Mr.  Sexton. 

3488.  You  were  coming  to  McDonnell  v. 
Blake,  I think  ? — I was  taking  them  one 
by  one;  Montgomery  v.  O’Hara  Avas  the  first; 
it  came  from  the  Queen’s  Bench  Division.  That 
was  a case  in  which  the  landlord  was  trying  to 
turn  out  the  tenan  c,  and  it  xvas  held,  that  because 
he  had  not  got  possession  when  the  tenant  took 
his  proceeding  to  fix  a fair  rent,  the  tenant  had  not 
lost  his  tenancy,  and  his  tenancy  had  not  deter- 
mined. 

3489.  I think,  in  McDonnell  v.  Blake,  the 
Chief  Baron  himself  dealt  with  the  positive 
enactment  of  the  section  as  a consequential 
negative  ?- — There  is  no  doubt  he  did,  and  he 
occupies  a great  part  of  his  judgment,  in  Conroy 
v.  Drogheda,  in  more  or  less  apologising  to  the 
Land  Commission  for  having  influenced  them  by 
using  general  expressions  Avhen  he  ought  to  have 
limited  his  construction  of  the  section,  as  he  says 
he  thought  he  had  limited  it,  to  cases  of  a 
particular  class.  McDonnell  v.  Blake  Avas  before 
us  on  the  9th  June  1890,  and  the  Court  that 
heardit  Avere  the  Chief  Bax-on,  Lord  Justice  Barry, 
and  myself.  Thex-e  Avas  a diffei-ence  of  opinion 
in  the  Land  Commission  ; the  tenant  had  served 
notice  of  surrender,  possession  Avas  not  taken  up, 
and  he  afterwards  served  an  originating  notice  ; 
Ave  held  that  he  was  at  liberty  to  xvithdraAV  his ' 
notice  of  surrender,  and  that  his  tenancy  did  not 
determine  until  possession  Avas  resumed  ; and  in 
that  case  the  Chief  Bax-on  undoubtedly  did  use 
expressions,  which  he  afterwards  qualified  him- 
self, Avhieh  Avoald  rather  lead  to  the  conclusion 
that  this  Avas  a negative  section  ; I mean,  that  it 
implied  a prohibition.  I was  unable  to  take  that 
vieAv  ; 1 never  have  been  able  to  take  it.  There 
are  many  cases  I can  put,  and  find  in  the  Act, 
whex-e  a negative  construction  Avould  lead  to  very 
curious  conseqxxences  ; but  I may  sum  them  all 
up  by  one  passage  , from  the  Chief  Baron’s  judg- 
ment in  Conroy  v.  Drogheda.  At  page  63  of 
the  “ Irish  Laxv  Times,”  published  this  month, 
he  says,  after  discussing  the  Avhole  matter,  and 
dealing  with  this  question  of  its  being  a universal 
rule  : “ These  considex-ations  (and  many  others  will 
occur  to  any  real  property  laxvyer)  satisfying  me 
that  Avere  the  construction  contended  for  to  pre- 
vail, the  Avhole  system  of  real  property  law,  the 
whole  doctrine  of  title  to  estates,  would  be  involved 
in  inextricable  confusion.”  I may  put  one  case  to 
you  which  I put  in  my  judgment : A present 
tenant  agrees  Avith  the  landlord  after  the  Act  for 
a reduction  of  rent,  for  getting  additional  land, 
and  for  a clear  and  plain  new  tenancy ; but  the 
landlord  does  not  turn  him  out ; he  does  not  go 
through  the  form — it  is  only  a form— of  putting 
him  out  and  putting  him  in  again ; if  this 
doctrine  Avas  to  prevail,  and  any  lapse  of  time  to 

occur, 
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Mr.  Sexton — continued. 

occur,  the  thing-  would  be  void,  the  landlord 
could  sue  the  tenant  for  the  whole  of  the  old 
rent,  and  the  bargain  would  not  be  binding  upon 
either  party.  That  was  admitted  in  the  argu- 
ment. It  is  a question  whether  any  dealing  with 
a present  tenancy,  without  resuming  possession,  is 
void  altogether,  or  whether  it  can  be  good  ; that 
really  is  Conroy  o.  Drogheda,  and  nothing  else. 

3490.  Do  you  happen  to  have  the  words  of  the 
Chief  Baron  in  McDonnell  v.  Blake  available  ? — 
McDonnell  v.  Blake,  I think,  is  reported. 

Chairman. 

3491.  When  was  McDonnell  v.  Blake,  was  it 
July  last? — No,  on  the  9th  of  June  1890  in 
Montgomery  v.  O’Hara.  You  will  see  that  Lord 
Ashbourne  and  the  Chief  Baron,  in  McDonnell  v. 
Blake,  both  used  the  expression  that  a tenancy 
to  which  the  Act  applies  cannot  be  determined 
without  resumption  of  possession.  It  was  per- 
fectly accurate  in  the  cases  of  which  they  were 
speaking,  but  if  you  apply  it  as  a universal  rule 
to  all  tenancies  to  which  the  Act  applies,  you 
will  indisputably  get  into  this,  that  a tenant  may 
go  through  any  formal  rearrangement  with  his 
landlord,  and  it  will  be  void,  and  the  tenant  will 
suffer  more  than  the  landlord  very  often,  unless 
there  is  a formal  resumption  of  possession. 

Mr.  Sexton. 

3492.  You  say  that  in  the  case  of  which  they 
were  speaking  it  would  properly  include  the 
negative  ; but  what  are  the  other  cases  ? — The 
ca«es  to  which  the  thing  would  apparently  apply 
are  those  that  are  mentioned  in  the  Act  of  1881 
itself.  There  are  strange  words  in  the  section, 
which  speaks  of  “Whenever  the  landlord  has 
resumed  possession  of  the  holding  either  on  the 
occasion  of  a purchase  by  him  of  the  tenancy,  or 
of  default  of  the  tenant  in  selling,  or  by  operation 
of  law,  or  reverter,  or  otherwise.”  The  words 
“ or  otherwise  ” ought  to  cover  every  case  ; but 
that  would  have  the  effect  which  the  Chief  Baron 
has  pointed  out.  All  the  other  specifically  men- 
tioned cases  are  cases  arising  under  the  Act  itself. 
“ Reverter  ” is  a case  where  the  tenant  dies  with- 
out having  any  body  to  represent  him,  and  the 
landlord  takes  the  holding  up.  The  default  of 
the  tenant  in  selling  is  where  the  landlord  has 
given  him  the  opportunity  under  the  Act  to  sell, 
and  he  does  not  avail  himself  of  it ; then  he  may 
be  put  out,  and  the  purchase  bv  him  of  the 
tenancy  means  a purchase  under  the  Act.  There 
are  plenty  of  cases  to  which  you  cannot  apply  this 
at  all,  as  it  seems  to  me,  as  a negative  clause,  and 
I think  it  is  in  all  cases  affirmative  ; but  I have 
given  you  the  real  point  of  Conroy  v.  Drogheda. 

3493.  I do  not  think  you  have  said  to-day 
bow  far  the  judgment  in  Adams  v.  Dunseath 
bears  upon  farms  admitted  to  be  under  the 
Ulster  custom  ? — I do  not  think  it  has  any 
bearing,  on  the  Ulster  custom;  the  Lord  Chan- 
cellor spoke  of  that  matter,  and  everyone  of 
the  other  Judges  pointed  out  that  it  was  assumed 
that  we  had  not  to  deal  with  an  Ulster  custom 
case  at  all.  Remember,  the  Ulster  custom,  upon 
this  matter  of  compensation  for  improvements, 
varied  on  different  estates.  I gave  you  a very 
instructive  instance  on  the  Conyngham  estate, 
where  the  only  money  the  tenant  was  allowed 

0.122. 


Mr.  Sexton — continued. 

was  the  valuation  put  on  his  improvements  by  two 
valuers  and  an  umpire. 

Mr.  T.  W.  Russell. 

3494.  Under  these  estate  rules  ? — In  that  parti- 
cular case  ; there  are  instances  where  the  tenant 
would  have  free  sale,  but  others,  where  he  sold 
under  the  custom,  in  M'hich  the  price  was  limited. 
I knew  many  instances  when  I was  at  the  Bar  ; 
some  were  limited  to  10/.  per  acre,  others  were 
as  high  as  40/.  per  acre,  and  I knew  of  one  very 
exceptional  instance  of  free  sale  in  which  100/. 
per  acre  was  awarded  where  the  landlord  took 
it  up. 

Mr.  Sexton. 

3495.  The  restrictions  in  the  Act  of  1870 
would  not  apply  to  the  Ulster  custom,  would 
they  ?— -I  think  not,  unless  the  Ulster  tenant 
comes  in  as  an  ordinary  tenant.  Any  Ulster 
tenant  can  take  his  choice,  and  either  claim 
under  the  custom  or  as  an  ordinary  tenant,  and  I 
should  take  it,  from  the  latitude  from  which  he 
comes,  that  he  would  elect  to  go  under  whichever 
would  give  him  most  money. 

3496.  Your  answer  in  the  third  question  of 
Adams  v.  Dunseath  would  not  relate  to  any 
Ulster  custom? — No.  In  Adams  v.  Dunseath 
every  J udge  except  the  Lord  Chancellor  pointed 
out  that  it  was  assumed  that  there  was  no 
Ulster  custom  in  the  case,  though  it  came  from 
Ballymena.  The  Lord  Chancellor  thought  the 
Act  intended  to  put  the  Ulster  tenants  and 
others  on  the  same  basis, — and  the  rest  of  us 
could  not  follow  that. 

Mr.  Dillon. 

3497.  Just  one  question  about  the  house. 
You  said,  as  I understand,  that  in  your  opinion 
the  tenant  had  no  right  to  exemption  for  the 
house  in  the  particular  case  ? — Yes,  in  that  case. 

3498.  You  did  not  convey  that  it  was  your 
impression  when  you  sent  up  the  case  to  the 
Land  Commission  that  they  did  take,  to  some 
extent,  the  house  into  consideration ; did  they  do 
so  ? — They  did ; the  Order  says  that  they  put 
21.  on  the  house. 

3499.  Therefore  they  did  not  accept  your 
view  entirely? — Yes,  they  did;  but  I do  not 
know  that  they  did  so  to  the  full  value  of  the 
house ; but  we  all  of  us  disclaimed  having  any- 
thing whatever  to  do  with  what  amount  they  were 
to  put  on;  but  they  did  take  my  judgment, 
and  they  did  put  21.  rent  upon  the  house.  My 
holding  was  that  the  landlord  was  entitled  to 
something. 

3500.  The  full  value  ? — No,  I did  not  know, 
anything  about  the  full  value ; no  question  of 
value  or  amount  came  before  us  at  all.  Keep 
that  well  and  clearly  before  you.  The  Act  of 
Parliament  says  that  no  such  question  shall  be 
referred ; “ shall  be  permitted  ” is,  I think,  the 
expression. 

Mr.  Sexton. 

3501.  You  held  that  he  was  entitled  to  have 
something  ? — I held  .that  the  house  was  part  of 
that  interest  in  the  holding  which  belonged  to 
the  landlord,  because  he  had  paid  for  it  and 
Adams  had  not. 

C c 2 3502.  And 
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Chairman. 

3502.  And  which  Dunseath  had  bought  when 
he  paid  his  6,000/.  ? — Yes. 

Mr.  Dillon. 

3503.  That  is  a point  I want  to  he  clear  about. 
You  held  that  the  house  was  only  the  property 
of  the  landlord? — I did,  because  I thought  he 
had  bought  and  paid  for  it. 

3504.  They  put  21.  upon  it  ? — They  put  21. 
upon  it.  I have  handed  the  Order  in  (I  suppose 
it  should  go  on  your  Notes),  and  it  will  show 
you  exactly  what  they  did. 


Mr.  T.  IV.  Russell. 

3505.  You  have  not  referred  to  Spencer  v. 
Tedcastle.  As  I understand,  it  went  this  length : 
that  demesne  land,  let  for  a period  of  999  years, 
was  not  undemesned  by  that? — No;  Spencer  v. 
Tedcastle  went  on  the  same  principle,  which  was 
afterwards  carried  very  much  farther  by  the  case 
of  Pratt  v.  Gormanston  ; the  land  was  let  on  a 
fee-farm  grant,  and  the  grantee  used  it  as 
demesne;  and  what  Spencer  v.  Tedcastle 
decided  was  that  a fee- farm  grantee  might  make 
land  demesne  land,  or  hold  it  as  such. 
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Friday , 8th  June  1894. 


MEMBERS  PRESENT : 


Mr.  Brodrick. 

Mr.  Carson. 

Mr.  Dillon. 

Mr.  Hayes  Fisher. 
Mr.  Fuller. 

Mr.  W.  Kenny. 


Mr.  Macartney. 
Mr.  M'Cartan. 

Mr.  John  Morley. 
Mr.  T.  W.  Russell. 
Mr.  Sexton. 
Colonel  Waring. 


The  Right  Honourable  JOHN  MORLEY,  in  the  Chair. 


Colonel  E.  R.  Bayly,  called  in  : and  Examined. 


Chairman. 

3506.  You  are,  I believe,  a lay  Assistant  Com- 
missioner ? — Yes. 

3507.  How  long  have  you  held  that  office  ? — 
Since  October  1881. 

3508.  Practically,  therefore,  you  have  taken 
part  in  the.  administration  of  the  Land  Act  of 
1881  since  its  inception  ?— I have  been  employed 
fixing  rents  in  the  Fair  Rent  Department  since  my 
appointment. 

3509.  Will  you  tell  us  what  your  jM’evious 
occupation  and  training  were  to  fit  you  for  that 
post?— I was  connected  with  land  from  the  year 
1866. 

3510.  What  sort  of  connection  with  land  had 
you  ? — I was  farming  in  America  in  1866,  from 
1866  to  1870,  or  the  end  of  1869. 

3511.  What  was  the  nature  of  the  f armino- ? — 
I was  farming  a tillage  farm  of  450  acres.  ° 

3512.  And  in  what  part  ? — In  the  State  of 
Wisconsin. 

3513.  Then,  in  Ireland,  what  has  your  expe- 
rience been? — In  1870  I went  to  Lord  Lans- 
downe’s  estate  office  in  Kenmare. 

3514.  Mr.  Trench’s  office? — Mr.  Trench’s 
office.  I studied  agency  business,  and  in  the 
year  1871  I commenced  agency  business.  I had 
agencies  from  1871  to  1873;  I had  agencies  in 
Galway,  Roscommon,  Wexford,  Wicklow,  and 
Westmeath.  In  1873  I became  Lord  Carysfort’s 
agent  in  County  Wicklow,  and  resigned  all  my 
other  agencies. 

3515.  And,  according  to  the  Parliamentary 
Return,  you  were  there  for  nine  years  ? — From 
1873  to  1881. 

3516.  Eight  years,  then  ? — Yes. 

Mr.  T.  W.  Russell.- 

3517.  You  never  farmed  in  Ireland  then, 
apparently  ? — Yes,  I was  farming  from  1873  to 
1876  in  County  Wicklow. 

Chairman. 

3518.  That  was  at  the  same  time  you  were 
managing  Lord  Carysfort’s  home  farm  ? — That 
is  in  addition  to  another  farm  I had  on  my  own 
account. 
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Mr.  T.  W.  Russell. 

3519.  You  were  agent  in  Galway,  Wicklow, 
and  Westmeath  from  1871  to  1873  ?— And  Ros- 
common. 

3520.  When  did  you  commence  farming  ? — In 

Ireland  I commenced  farming  in  1873.  1 had 

farmed,  to  a small  extent,  in  Roscommon  .previous 
to  that. 

Chairman. 

3521.  Now  in  what  parts  of  Ireland  have  you 
acted  as  a Sub-commissioner  since  October  1881 
when  you  were  appointed  ? — I have  been  through 
the  whole  of  Ireland,  with  the  exception,  I think, 
of  three  counties. 

3522.  Have  you  been  more  in  one  province 
than  in  another  ? — Yes,  I have  been  more  outside 
Ulster. 

Colonel  Waring. 

3523.  Which  three  counties  have  you  not 
been  through  ? — Louth,  Londonderry,  and  West- 
meath. I think  that  is  all  I have  not  worked  in. 

Chairman. 

3524.  You  have  been  more  in  Munster, 
Leinster  and  Connaught  than  in  Ulster  ? — Yes. 

3525.  And  of  the  other  provinces,  which  have 
you  been  most  in,  Connaught,  Leinster,  or 
Munster  ? — I think  in  Munster. 

3526.  Largely  in  excess  in  Munster.  Were 
you  mostly  in  Munster?  Perhaps  you  do  not 
know  ? — I think  not.  In  Munster,  Leinster, 
and  Connaught,  I have  been  pretty  much  the 
same  period. 

3527.  And  you  were  under  the  chairmanship 
of  various  Legal  Sub-commissioners,  were  not 
you  ?— I have  acted  under  several  Legal  Sub- 
commissioners. 

3528.  The  Committee  has  had  from  your 
namesake,  Mr.  Bailey,  the  Legal  Sub-commis- 
sioner, a general  account  of  the  proceedings  of  a 
Sub-commissioner  in  fixing  a fair  rent  after  the 
serving  of  an  originating  notice : but  you  will 
tell  us  over  again  in  a sentence  or  two  what  you 
do.  May  I ask  : Have  you  served  under  Mr. 
Bailey?— Only  in  one  exceptional  case,  where 

C C 3 Mr. 
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Chairman — continued. 

Mr.  Doyle  could  not  hear  the  case  and  Mr. 
Bailey  heard  it.  • 

3529.  Under  what  legal  chairman  have  you 
generally  served? — -Under  the  present  Judge 
Kane,  Mr.  Doyle,  Mr.  Crean,  and  Mr.  McDevitt. 
I think  that  is  all. 

3530.  You  will  tell  us  again  then  (Mr.  Bailey 
having  already  giving  us  his  account),  how,  on 
the  Sub-commissions  on  which  you  have  served, 
you  do  your  work  ? — W e sit  with  our  legal  col- 
league in  Court,  and  we  take  full  notes  of  the 
evidence.  The  cases  having  all  been  disposed  of 
in  court,  the  lay  Commissioners  make  their  own 
arrangements  for  the  inspection  of  the  farms ; 
notice  is  sent  to  the  representative  of  the  land- 
lord, and  also  to  the  tenant,  notifying  them  of 
the  day  on  which  the  Assistant-Commissioners  will 
inspect  the  farm. 

3531.  On  such  and  such  a day  ? — On  such  and 
such  a day.  We  proceed  to  the  farm  with  our 
note-book  in  which  we  have  taken  our  Court 
notes. 

3532.  Do  you  take  any  document  s with  you 
beside? — We  take  the  Ordnance  sheet. 

3533.  And  what  else? — That  is  all,  and  our 
note-books. 

3534.  Do  not  you  take  the  tenant’s  schedule  of 
improvements  ? — We  have  that  in  our  books  ; it 
is  a matter  of  evidence.  The  tenant  has  to  give 
evidence  in  Court  of  his  improvements  which  he 
has  alleged  on  the  back  of  his  originating  notice. 
All  that  he  proves  we  have  down  in  our  field- 
book. 

3535.  When  you  and  your  brother  Sub-com- 
missioner find  yourselves  on  the  holding,  how  do 
you  set  to  work  ? — We  meet  the  representative 
of  the  landlord  there  and  the  tenant ; we  go 
round  the  farm  and  make  a valuation  of  it; 
classifying  the  land,  marking  the  different 
classes  of  land  carefully  on  the  Ordnance  sheet ; 
and  marking  the  boundaries  of  the  farm  on  the 
Ordnance  sheet. 

3536.  I take  it  that  you  check  the  boundaries 
that  have  already  been  marked  ? — No  ; a map  is 
very  seldom  produced  by  the  parties ; sometimes 
it  is  produced,  sometimes  it  is  not.  We  have  the 
Ordnance  sheet,  and  we  mark  the  boundaries. 

3537.  Wait  a moment ; I do  not  understand. 
You  go  on  to  the  holding  ? — Yes. 

3538.  How  do  you  find  out  what  the  holding 
consists  of  ? — The  representative  of  the  landlord 
is  there  and  the  tenant,  and  they,  as  a rule, 
know — the  tenant  certainly  knows — the  boun- 
dary of  his  farm,  which  he  points  out. 

3539.  Then  how  do  you  check  that?  He 
says,  “My  boundaries  are  so-and-so,”  I suppose? 
—Yes. 

3540.  How  do  you  check  that  ? — The  repre- 
sentative of  the  landlord  very  often  knows  the 
boundary  ; very  often  he  does  not.  As  a rule 
we  are  entirely  in  the  hands  of  the  tenant  as  re- 
gards the  boundary  of  the  farm ; but,  as  a 
matter  of  fact,  the  tenant  always  points  out  the 
correct  boundaries  ; there  is  not  one  case  in  a 
thousand  where  there  has  been  anything  in- 
correctly pointed  out. 


Mr.  Sexton. 

3540. *  Then  you  mark  the  boundaries  on  the 
holding  ? — Yes. 

3541.  The  adjoining  tenant  is  not  there,  is  he? 
— He  may  or  may  not  be  ; he  is  not  likely  to  be 
there.  If  there  was  a bit  of  land  in  dispute  be- 
tween two  tenants  he  probably  would  be  there. 

3542.  A suggestion  has  been  made,  and  that 
suggestion  appears  to  be  this:  that  unless  the 
adjoining  tenants  were  there,  the  tenant  would 
give  an  incorrect  boundary.  I want  to  ask  you 
whether  in  any  case  the  adjoining  tenant  was 
there  or  not? — I have  known  it  to  happen,  but 
it  has  been  in  those  cases  where  there  was  a 
dispute  between  two  tenants  as  regards  a little 
corner  of  the  farm ; in  that  case  probably  the 
adjoining  tenant  would  be  there  to  see  that  the 
boundary  was,  or  was  not,  marked  wrongly. 

3543.  But  in  the  absence  of  such  standing 
dispute  the  tenant  may  be  relied  upon  to  give 
the  correct  boundary  ? — Quite  so. 

Chairman. 

3544.  Everybody  has  heard  of  “ rundale  ” in 
Ireland:  how  do  you  do  in  cases  of  that  kind? 
— We  mark  the  farm  in  “ rundale  ” on  the  maps, 
and  deal  with  it  in  rundale. 

3545.  In  strips  ? — In  strips. 

3546.  Y ou  take  no  oral  evidence  on  the  farm  ; 
or  do  you? — As  a rule,  we  do  not ; I may  say, 
we  do  not.  It  is  quite  the  exception  where  we 
could  entertain  evidence  on  the  farm.  I have 
met  a case  where  a tenant  had  forgotten  to  enter 
on  his  notice  a certain  improvement,  and  the 
representative  of  the  landlord  admitting  the 
improvement  it  was  allowed  to  that  improve- 
ment. 

3547.  When  we  come  to  improvements,  and 
even  before  that,  how  do  you  test  the  claim  for 
impi'ovements,  if  you  do  not  take  any  evidence  ; 
is  it  simply  from  examination  and  inspection. 
Do  you  take  from  the  tenant  any  explanation  or 
elaboration  of  his  claim.  He  makes  a plain 
claim  on  the  back  of  his  originating  notice.  We 
understood  that  inquiries  of  this  kind  are  con- 
ducted in  Court  ? — Yes. 

3548.  My  question  points  to  this:  Do  you 
supplement  inquiries  made  of  the  applicant,  and 
any  witness  he  may  bring,  by  questions  to  him 
or  to  anybody  else,  when  you  are  actually  on 
the  ground  ? — My  answer  is,  no,  we  do  not, 
except  under  some  very  exceptional  circum- 
stance. 

3549.  Then  I suppose  you  take  very  full  notes 
of  the  observations  on  the  improvements? — On 
the  land  ? 

.3550.  When  you  are  on  the  land,  I am  on  that 
entirely,  we  have  taken  you  on  to  the  land,  and 
we  will  keep  you  there.  You  take  a full  note 
as  regards  improvements,  do  you  not? — Yes, 

3551.  How  much  time  do  you  spend  on  a hold- 
ing on  an  average  ; it  varies,  of  course,  but  on 
an  average,  how  much  would  you  say  ? — It  really 
depends  on  the  class  of  farm.  On  a small  tillage 
farm,  one  of  these  rundale  farms  mentioned  just 
now,  that  may  take  far  longer,  even  if  it  is  only 
15  or  20  acres,  than  a grass  farm  of  a hundred 
acres,  it  depends  upon  circumstances. 

3552.  You 
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Chairman — continued.. 

3552.  You  cannot  give'  us  any  idea  of  how 
many  holdings  on  an  average  in  your  circuits 
you  dispatch  in  a day  ? — I think,  in  the  present 
state  of  the  business,  that  three  cases  a day  is 
fair  work,  although  last  week  I did  six  cases  in 
one  day  ; but  when  asked  generally  how  quickly 
the  work  could  be  got  through,  I think  three 
cases  in  a day  is  very  fair  work,  owing  to  the 
cases  being  so  scattered  as  they  are  now. 

3553.  Practically  that  is  about  what  you  think, 
that  you  you-- — three  cases  in  a day  ? — 1 think 
so. 

3554.  You  work  every  day  of  the  week,  I take 
it,  except  Sundays  ? — We  work  every  day  of  the 
week.  Having  inspected,  say  for  two  or  three 
days,  we  then  take  an  office  day. 

3555.  We  have  been  told  by  Mr.  Bailey,  and 
I suppose  the  practice  is  universal,  that  you  meet 
the  legal  Chairman,  you  have  your  report  ready, 
and  the  case  goes  on,  and  the  rent  is  fixed  ? — 
We  complete  all  our  work  during  the  office  day, 
and  try  to  get  everything  ready  for  the  Legal 
Assistant  Commissioner  who  meet  us. 

3556.  Now  we  will  go  on  to  the  land  again. 
Your  first  step  there  is  what  ? What  is  the  first 
thing  you  set  to  work  to  value?— The  land. 

3557.  That  is  to  say,  you  consider  what  is  the 
class  of  land  ? — What  class  of  land  it  is  ; we  dig 
the  soil ; we  have  the  map,  and  we  mark  on  the 
map  the  classes  of  the  land,  so  as  to  ascer- 
tain afterwards  the  different  quantities  of  the 
different  classes  of  land. 


3558.  In  valuing  the  land,  besides  the  class  of 
soil,  or  classes  of  soil,  of  which  the  holding  may 
be  composed,  do  you  take  into  account  'at  ail 
prices  ? — In  a general  way.  I would  not  know 
how  to  take  them  into  account  in  any  other  way. 

3559.  You  say  you  take  prices  into  account  in 
a general  way  ; but  then  you  are  aware,  no 
doubt,  that  the  Land  Commission  issue  a return 
of  prices  ? — I am. 

3560.  Do  you  take  these  returns  with  you  ?— 
Are  these  returns  sent  to  you?  Do  you  use 
these  returns  ? — I do  not  use  them. 

3561.  Are  they  sent  to  you  ? — They  are. 

3562.  They  are  sent  to  you  ?— Yes  I do  not 
use  them  because  I think  they  will  give  me 
practically  no  assistance  in  arriving  at  what  a 
fair  rent  is. 

3563.  Do  you  mean  to  say  by  that  that  no  re- 
turns of  prices  would  be  of  any  assestance  to  you? 
— I go  so  far  as  to  say  that. 

3564.  You  would  go  so  far? — 1 would  go  so 
far  as  to  say  that  I do  not  think  they  would  be 
of  any  use  to  me  because  prices  without  the 
return  of  the  produce  is  very  misleading. 

3565.  You  mean  to  say  that  with  an  abundant 
suppiy  of  produce  the  prices  would  not  assist 
you? — Prices  may  be  very  low  and  an  abundant 
supply ; on  the  other  hand,  prices  may  be  very 
high  with  very  short  crops. 

3566.  Then,  as  a matter  of  fact,  in  your 
examination  and  inspection  of  the  holding,  you 
do  not  take  prices  into  account  at  all,  do  you  ? — 
Only  in  a general  way. 

3567.  I want  to  know  what  those  words 
mean,  if  you  can  kindly  tell  us.  I mean  this: 
you  either  take  prices  into  account  or  you  do 
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Chairman — continued. 

nofc?"7 Then,  sir,  my  answer  is ; I do  not  take 
them  into  account. 

3568.  N either  in  a general  nor  in  a particular 
way? — [ wished  to  say  that  I do,  in  a general 
way.  One  cannot  shut  one’s  eyes  to  prices  and 
produce. 

3569.  Supposing  now  that  prices  were  at  a 
certain  level  when  you  first  began  your  opera- 
tions in  the  autumn  of  1881,  and  that  afterwards, 
we  will  say  in  1886,  they  fell,  do  you  mean  to 
say  that  that  fall  would  not  affect  your  judgment 
in  fixing  a fair  rent  ? — Yes,  very  much,  and  it 
has  affected  me ; the  fall  in  prices,  and  the 
general  depression  in  agriculture,  has  affected  me 
very  much. 

3570.  If  you  went  on  to  a farm  to-day,  then, 
or  next  week,  would  you  think  of  prices  at  all 
or  not.  From  your  last  answer  it  would  appear 
that  you  would  think  of  prices,  because  you  say 
that  the  fall  that  took  place  did  affect  you  ; 
therefore  I am  at  a little  loss  to  understand  what 
position  you  take  ? — In  a general  way  the  prices 
must  be  taken  into  account;  my  knowledge  of 
prices  and  produce. 

3571.  What  you  mean  is  this,  then,  that  if 
there  was,  all  over  Ireland,  a marked  and  general 
fall  or  rise,  you  would  take  that  into  account  ?— 
Certainly. 

3572.  That  is  what  you  mean  by  “ in  a general 
way  ” ? — It  is  a factor  which  cannot  be  left  out. 

3573.  Do  you  take  into  account  such  a cir- 
cumstance as  proximity  to  a market,  or  to  a rail- 
way, as  part  of  the  value  of  the  land  ?— Yes, 
particularly  proximity  to  a good  market. 

3574.  And  to  a railway? — And,  to  a certain 
extent,  a railway. 

3575.  Only  to  a certain  extent  ? — Only  to  a 
certain  extent  compared  to  the  situation  as  re- 
gards a good  market.  I consider  the  good 
market  is  far  more  important.  The  ordinary 
tenant  very  seldom  makes  use  of  the  railway, 
whereas  he  makes  use  of  the  market  once  a week. 

3576.  "Would  you  take  into  account  as 
affecting  the  value  of  the  land  (of  course  you 
would)  the  water  supply  ? — Certainly. 

3577.  Turf  ? — Yes. 

3578.  In  some  parts  of  Ireland,  if  I am  rightlv 
informed,  turf  is  not  only  fuel  for  the  tenant,  bu' 
it  is  an  article  of  commerce  ? — There  are  district* 
where  tenants  make  a trade  of  taking  a turf  bank 
from  the  landlord,  and  cutting  it  for  sale. 

3579.  That,  of  course,  would  affect  the  value  ; 
the  facility  for  carrying  on  this  “ trade  ” ?— 
Well,  it  gives  the  people  some  little  employment. 

3580.  Of  course  this  trade  in  turf,  whatever  it 
amounts  to,  is  not  part  of  the  agricultural  hold- 
ing as  such  ? — No. 

3581.  My  point  is  simply  this:  whether  the 
proximity  of  a turf  bank,  for  commercial  pur- 
poses, would  be  taken  into  account  in  valuing 
the  land  ?— Certainly,  if  it  existed  on  the  hold- 
ing, and  the  tenant  given  the  right  of  selling  turf. 

3582.  That  is  quite  true,  but  suppose  it 
existed  outside  the  holding  ? — I would  not  take 
that  into  account.  The  turf  disappears ; the 
tenant  is  getting  every  day  further  and  further 
away  from  his  holding ; it  gives  him  some  little 
means  to  live  ; but  he  pays  for  it.  He  buys  the 
turf  bank. 

c c 4 3583.  That 
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3583.  That  must  be,  and  I know  it  is  a very 
limited  kind  of  trade  ; but  now  as  to  convenience 
for  carrying  on  the  industry  of  fishing,  is  that 
considered  by  you  to  affect  the  value  of  land  ? — 
It  is  considered  by  me. 

3584.  It  would  be  considered  ? — I consider 
that,  certainly.  There  are  certain  districts  in 
which  the  convenience  of  fishing  enables  the 
people  to  live.  If  they  had  not  that  little 
industry  they  would  not  be  able  to  live  in  that 
district  at  all,  and  to  a certain  extent  I would 
take  that  into  account. 

3585.  Your  first  step  then  is  to  value  the 
land  with  all  these  considerations  which  you  have 
now  been  enumerating.  You  then,  I suppose, 
consider  improvements? — In  valuing  the  land  we 
consider  improvements  as  we  are  going  over  the 
land,  valuing  the  land,  walking  from  one  field 
to  another;  the  improvements  are  then  pointed 
out  by  the  tenant,  and  that  is  the  time  we  take 
full  notes  about  the  alleged  improvements. 

3586.  I mean  the  operation  is  a different  one. 
You  value  the  land,  that  is  one  thing ; and  though 
you  may  do  the  other  thing  at  the  same  time,  it 
is  another  thing,  namely,  valuing  the  improve- 
ments made  upon  the  land  ? — Certainly. 

3587.  Of  course,  in  the  court,  where  you 
have  heard  the  evidence  of  the  tenant,  and  any 
witnesses  he  can  get  as  to  improvements,  I 
suppose  there  are  people,  (many  of  them  being 
ignorant  and  inexperienced,  and  so  forth)  who 
are  under  a certain  disability  in  making  out  the  best 
case  they  can  for  themselves  ; are  they  ? — They 
are. 

3588.  There  are  people  who,  if  by  chance  you 
put  questions  to  them  on  the  land,  the  tenants 
and  any  witnesses  they  may  get,  are  not  very 
skilled  in  the  statement  of  a case? — Well,  they 
understand  6tating  their  case  very  well  through 
their  solicitor  in  court. 

3589.  Do  they  produce  any  accounts  ? — 
Accounts  as  regards  the  cost  of  improvements 
they  are  well  up  in. 

3590.  Do  they  produce  them  ?— Very  often. 

3591.  They  do  very  often  produce  accounts, 
you  say? — They  do  very  often. 

3592.  Receipts,  bills,  and  so  forth? — They 
will  produce  a statement  showing  that  they 
made  so  many  perches  of  drains,  and  that  those 
drains  cost  them  so  much  ; they  will  state,  we  will 
say,  that  they  reclaimed  so  many  acres  of  land 
at  a cost  of  so  much  an  acre. 

3593.  But  I rather  meant  what  kind  of  proof 
do  they  bring  before  you  of  these  things  ? It  is 
not  very  easy  for  these  people,  I should  think, 
to  prove  these  things? — It  is  often  very  difficult 
for  them,  where  the  improvements  have  been 
made  a very  long  time  ago.  It  is  simple  enough 
where  they  have  made  the  improvements  them- 
selves ; but  where  the  improvements  have  been 
made  by  their  fathers,  who  may  be  dead,  it  is 
sometimes  in  such  cases  exceedingly  difficult  for 
them  to  prove. 

3594.  The  classes  of  improvements,  I suppose, 
are  well  known,  drainage,  fences  and  buildings  ; 
those  are  the  three  main  classes  of  improvement, 
are  they  not  ? — And  reclamation. 

3595.  Reclamation,  of  course ; that  is  the 


first  of  all  ? — Reclamation,  draining,  fencing, 
and  building. 

Mr.  Carson. 

3596.  That  is  included,  is  it  not  ? — Generally 
it  is  included. 

Chairman. 

3597.  In  all  these  classes  of  improvement 
there  is  a great  difference,  I take  it,  in  the 
quality  of  the  improvement ; the  drain  is  some- 
times well  made,  sometimes  ill-made  ; there  are 
great  differences  and  difficulties  of  degree  ? — We 
find  that  very  often  that  some  drains  are 
well  made,  others  very  badly ; and  very  often 
that  land  which  has  been  drained  by  the 
tenant  at  great  expense  was  not  worth  the 
labour. 

3598.  Do  you  find  many  cases  of  that  kind  in 
which  the  improvements  are  not  worth  the  labour 
and  money  expended  upon  them  ? — It  is  quite  a 
common  thing  to  find  that  the  tenant  has  spent 
far  more  money  than  he  could  expect  to  get  a 
fair  return  for. 

3599.  In  those  cases  do  you  give  the  per 
centage  on  the  outlay  ? — No,  I do  not. 

3600.  Why  ? — I do  not  deduct  from  the  rent 
a percentage ; I do  not  deduct  from  my  valua- 
tion of  the  land  a percentage  of  the  outlay  in 
such  a case. 

3601.  Because,  I suppose,  your  argument  is, 
that  if  you  deduct  the  regular  percentage  on  the 
outlay,  you  might  consume  the  whole  rent  ? — In 
that  case  I would  not  deduct  according  to  the 
outlay. 

3602.  If  you  found  that  the  improvements 
were  not  worth  the  outlay  expended  upon  them 
you  would  not  make  a percentage  deduction  upon 
that  outlay? — That  is  what  I mean. 

3603.  Supposing  that  the  improvements  were 
not  at  all  worth  the  money  spent  on  them  do 
you  allow  any  deduction  at  all  ? — If  the  improve- 
ments are  no  use,  I would  not  allow  anything. 

3604.  That  is  to  say,  there  are  cases  where 
you  allow  nothing  on  money  expended  by  a 
tenant  on  so-called  improvements  ?— Yes. 

3605.  There  are  such  cases  ? —There  are  such 
cases. 

3606.  Will  you  tell  us  now  on  what  principle 
you  proceed  in  reclamation  cases? — Well,  Sir,  l 
try  to  arrive  at  what  the  land  was  worth  in  its 
unreclaimed  state,  and  I find  no  difficulty  in 
arriving  at  that,  generally,  from  the  surrounding 
land  ; and  the  rent  I put  on  that  land  is  its 
value  in  its  wild  state  plus  something  for  un- 
provability. 

3607.  Improvability  ? — Improvability. 

3608.  Improvability  is  the  quality  inherent  in 
the  soil  ? — Yes;  I try  to  allow  what  is  fair  for 
that  and  leave  the  tenant  to  expend  what  he  likes 
on  it. 

3609.  Then  the  three  elements  of  value  are, 
first  of  all,  the  Avild  land  ? — Yes. 

3610.  Second,  something  in  the  land  Avhich 
makes  it  capable  of  improvement? — Facilities, 
too,  for  improving  the  particular  holding. 

3611.  And  third,  the  improvement  that  has 
actually  been  made  ?— Yes,  and  I leave  that  to 
the  tenant. 

3612.  Those  are  the  three  elements.  Then  as 
to  drainage,  there  is  a different  principle  there,  I 

suppose  ? 
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Chairman  —continued. 

suppose? — In  thorough  drainage  I would  act  upon 
the  same  principle. 

3G13.  You  say  “ thorough  drainage.”  What 
is  the  other  kind  ? You  use  the  word 
« thorough  ” ; evidently  it  is  a term  of  art ; what 
is  the  opposite  term,  or  that  which  is  different 
from  “ thorough  ” drainage  ? — What  I call 
scattered  drains ; a few  drains  here  and  there 
through  the  farm  where  there  was  a wet  corner. 

3614.  Upon  what  principle  do  you  go  in 
estimating  “ thorough  ” drainage  ? — In  thorough 
drainage  exactly  the  same  as  reclamation  ; I 
deal  with  them  in  the  same  way  ; I try  to  arrive 
at  what  the  land  was  worth  previous  to  having 
been  thorough  ” drained. 

3615.  Then  about  scattered  drainage,  what  do 
you  say? — In  dealing  with  scattered  drainage 
1 make  an  estimate  of  the  cost  and  I deduct  a 
percentage  on  what  I consider  the  outlay,  that 
scattered  drainage  being  scattered  all  over  the 
farm. 

3616.  You  have  no  other  standard  to  apply  to 
what  you  call  scattered  drainage  but  the  outlay 
upon  it? — That  is  the  only  way  I can  deal 
with  it. 

3617.  You  do  not  regard  the  question  of 
whether  it  is  particularly  suitable,  whether  it 
was  required,  or  any  other  consideration?  — 
Well,  in  scattered  drainage  it  was  required ; the 
work  would  not  have  been  done  unless  it 
was  required  ; and  it  leaves  these  wet  corners  to 
look  like  the  rest  of  the  field. 

3618.  Now,  in  the  third  kind  of  your  improve- 
ment, buildings  and  fences,  how  do  you  manage 
with  them  ? — If  the  buildings  belong  to  the 
tenant  no  rent  is  put  on  them;  if  the  buildings 
belong  to  the  landlord  we  add  on  to  our  valua- 
tion of  the  land  what  we  consider  fair  for  the 
buildings. 

3619.  Is  there  any  difference  between  Ulster 
and  other  places ; you  have  been  there,  have 
vou  not? — Not  so  much  as  in  other  parts  of 
Ireland. 

3620.  Is  there  any  difference  in  the  matter  of 
fences  and  buildings  between  U lster  and  other 
parts  of  Ireland? — My  experience  of  Ulster  was 
that  the  landlords  there  did  not  claim  on  build- 
ings ; they  were  admitted  to  be  a portion  of  the 
tenant’s  tenant-right.  Outside  Ulster  it  is 
quite  common  to  find  the  landlords  claiming 
buildings. 

3621.  You  mean  then  that  in  Ulster  the  pre- 
sumption in  respect  of  buildings  is  in  favour  of 
the  tenant,  but  that  in  other  parts  of  Ireland  there 
is  no  such  presumption  ? — In  yearly  tenancies  out- 
side Ulster,  of  course,  the  presumption  is  that 
the  buildings  are  the  property  of  the  tenant ; but 
in  those  cases  it  is  quite  common  to  find  the 
landlords  making  a claim  for  the  buildings. 

3622.  Which  he  supports  by  books  and  bills 
and  so  forth? — Which  he  is  sometimes  able  to 
support,  and  he  gets  rent  for  the  buildings,  and 
very  often  he  gives  up  the  claim  when  he  hears 
the  tenant’s  case. 

3623.  He  does? — Very  often;  he  has  to. 

3624.  But  he  has  some  advantage,  in  the 
possession  > f books  and  accounts,  over  the  tenant, 
who,  as  you  say,  has  only  his  father’s  work  to 
refer  to,  which  he  can  rarely  prove  ? — He  has, 
I think,  a very  great  advantage  over  the  tenant. 

0.122. 


Chairman — continued. 

If  the  buildings  are  the  landlord’s  I think  the 
landlord  ought  to  be  able  to  show  that  they  are 
his,  and  that  he  should  not  get  rent  in  respect 
of  the  buildings  unless  he  can  show  that  he 
acquired  that  building  or  made  it. 

3625.  In  other  words,  you  think  the  presump- 
tion ought  to  be,  in  respect  of  buildings,  on  the 
side  of  the  tenant  ? — On  the  side  of  the  tenant. 

3626.  Outside  Ulster  as  well  as  inside  Ulster? 
—Yes. 

3627.  So  much  for  the  cases  of  claims  for  im- 
provement. You  have  many  cases  (I  do  not 
know  whether  it  is  a majority  or  not)  where  there 
is  no  claim  for  improvements  on  the  originating 
notice  ? — That  case  very  often  occurs.  Of 
course,  in  valuations  under  10?.,  it  is  not  neces- 
sary to  state  it  on  the  notice  ; but  sometimes,  in 
cases  where  the  valuation  is  over  10?.,  the  tenant, 
through  some  neglect,  fails  to  claim  his  improve- 
ments, and  in  some  of  those  cases  the  landlord 
has  allowed  them  to  be  considered.  In  other 
cases  the  case  has  been  adjourned  to  enable  the 
tenant  to  serve  afresh  notice  so  as  to  claim  his 
improvements. 

3628.  But  in  these  cases,  where  the  tenant  did 
not  have  the  opportunity  given  him,  or  did  not 
use  it,  to  claim  for  improvements,  different  to 
what  we  were  speaking  of  before,  where  there  is 
no  claim  made,  and  you  have  no  schedule  on  the 
back  of  the  originating  notice,  do  you  assume 
that  the  buildings  and  drains  are  the  property  of 
the  tenant  or  of  the  landlord  ? — As  regards  the 
drains,  we  are  not  allowed  to  deal  with  them  un- 
less by  consent  of  the  landlord,  who  meets  us  on 
inspection,  owing  to  the  fact  of  the  tenant 
having  failed  to  claim  those  drains  on  his  notice. 
Buildings  are  different.  I think  what  I should 
do  as  regards  buildings  is  this  : If  it  were  a 
veai’ly  tenancy  I would  give  them  to  the 
tenant. 

3629.  Have  you  found  in  your  experience  that 
the  right  of  pre-emption  given  to  landlords  has 
acted  unfairly  to  the  tenants  ? — It  certainly  has. 

3630.  Why  ? How  do  you  make  that  out  ? — 
The  tenant  naturally  expects  the  competition 
price  for  anything  he  has  to  sell,  and  he  does  not 
see  why,  when  selling  his  interest  in  his  farm,  he 
should  not  receive  the  competition  price ; and  we 
are  debarred  from  giving  him  that  price. 

3631.  You  do  not  take  into  account  any  such 
element,  for  example,  as  what  you  may  call  the 
“fancy”  of  a tenant? — We  are  not  allowed  to 
take  that  into  account. 

3632.  Now  just  one  other  question  before  I 
close ; have  you  any  opinion  as  to  the  expense 
of  fixing  fair  rent  ? — I think  the  present  system 
is  very  expensive  both  to  landlord  and  tenant. 

3633.  Have  you  any  suggestion . to  make  to 
the  Committee  as  to  how  this  evil  could  be 
remedied  ? — I saw  a suggestion  made  by  Mr. 
Bailey  as  regards  how  certain  small  holdings 
might  be  dealt  with ; but  I would  go  a great  deal 
further  than  that  and  suggest  that  every  tenant 
should  be  given  the  same  facility,  and  have 
means  offered  to  him,  and  the  landlord,  of  agree- 
ing to  a rent,  free  of  cost.  I think  that  might 
be  done  by  the  Commissioners  sending  one  of 
their  staff  down  to  inspect  and  report  to  them  as 
soon  as  possible  after  service. 

D d 3634.  In 
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3634.  In  the  same  way,  you  mean,  as  that  in 
which  the  Court  valuers  do  it  now? — Yes;  as 
soon  as  possible  after  the  service  of  the  origi- 
nating notice.  This  commissioner,  or  Court 
valuer,  would  meet  the  representative  of  the 
landlord  and  the  tenant  on  the  farm  ; they  would 
go  into  the  case  generally,  and  report  result  to 
the  Land  Commission. 

3635.  Do  you  think  that  there  should  be  any 
appeal  on  value  from  the  sub-commission '!  —If 
the  parties  were  given  the  opportunity  of  settling 
by  means  of  the  Court  valuer  going  down  in 
the  first  instance,  and,  the  parties  not  being 
satisfied  with  his  suggestion,  then  of  coming 
before  the  Sub-Commission  Court,  1 do  not  think, 
on  value,  there  should  be  an  appeal. 

3636.  Then  you  have  already  told  us  (this  is 
the  last  question  I will  put  to  you)  that  from 
your  observation  you  think  all  improvements 
found  on  the  farm  should  be  presumed  to  be  the 
tenants’? — I think  they  should  be  presumed  to 
be  the  tenants’,  unless  the  landlord  could  show 
that  he  acquired  them  or  made  the  improve- 
ments. 

Colonel  Waring. 

3637.  I have  very  few  questions  to  put  to 
you,  but  there  are  just  one  or  two  that  occur  to 
me  as  a practical  farmer  myself.  Mr.  Morley 
put  a question  to  you  with  regard  to  the  difficulty 
a tenant  would  have  in  giving  evidence  of  his 
improvements;  now,  as  a matter  of  fact,  what 
evidence  do  you  require  from  a tenant?— He 
has  to  prove  his  case.  The  tenant  must  prove 
his  case  in  Court. 

3638.  The  point  I am  on  is  this  : you  do  not 
require  documentary  evidence  from  a tenant  to 
prove  his  improvement,  do  you? — Not  neces- 
sarily documentary  evidence,  but  he  has  to  prove 
his  case  in  Court. 

3639.  But  if  the  tenant  is  able  to  produce  the 
oldest  man  in  the  neighbourhood  to  prove  his 
father’s  or.  grandfather’s  improvements,  that  you 
would  accept? — That  very  often  saves  them. 

3640.  As  to  the  quality  of  drains,  do  not  they 
differ  very  much? — Yes,  it  varies  very  much. 

3641.  Assuming  drainage  of  the  best  possible 
quality,  how  many  years  do  you  allow  for  its 
efficiency  ? — May  I ask  you  ; are  you  talking  of 
thorough  drainage  ? 

3642.  I am  talking,  in  the  first  place,  of 
thorough  drainage.  Supposing  the  drainage  to 
be  of  the  best  quality  in  execution,  how  long  do 
you  allow  for  its  continuing  effective? — I think 
it  will  continue  effective  as  long  as  the  outlets 
are  properly  maintained ; it  may  last  for  a very 
long  time  ; I have  met  drainage  30  or  40  years’ 
old. 

3643.  Is  it  not  your  experience  that  in  certain 
classes  of  soil  the  best-made  drains  will  silt  up  ? 
— I have  met  that,  but  I have  also  met  sod- 
drains  working  well  after  30  years. 

3644.  I have  seen-sod-drains  worked  after  50 
years ; but  that  is  quite  the  exception  ?— Yes. 

3645.  Then  on  the  question  of  reclamation; 
you  say  that  you  allow  the  cost  starting  from  the 
value  of  unreclaimed  land,  and  that  that  value  is 
determined  in  amount  by  the  unreclaimed  land  of 
the  neighbourhood.  If  you  are  in  an  old- 
established  district  where  there  is  no  reclaimed 


Colonel  Waring  — continued, 
land,  how  do  you  go  about  it  then  ? — I have  to 
form  the  best-  opinion  I can. 

3646.  In  other  words,  what  is  the  “ bed  rock  ” 
of  your  valuation  in  an  old-cultivated  district, 
such  as  many  of  the  valleys  are  in  Ireland,  where 
there  is  no  unreclaimed  land  for  many  miles  ?— 
I would  hardly  expect  to  find  reclamation  in  such 
a country  ; “ reclamation  ” is  generally  applied 
to  reclaimed  wild  mountain  land,  or,  very  wet 
marshy  land. 

3647.  Supposing  a claim  was  made  for  re- 
clamation in  such  a district ; suppose,  for  instance, 
a man  said  he  had  stubbed  out  and  reclaimed  five 
acres  of  whinny  ground,  how  do  you  go  about 
that?  — If  I found  that  what  is  called  reclamation 
was  simply  stubbing  up  whins,  I would  deal  with 
that  by  allowing  something  on  what  I considered 
should  be  the  cost  of  that  work ; but  I would  not 
call  that  reclamation.  It  is  very  often  called  re- 
clamation when  it  is  only  removing  a few  furze 
bushes. 

3648.  Then  you  would  not  allow  the  same 
man  to  “ relaim  ” the  same  field  three  times  in  the 
tenancy  of  a predecessor  and  himself  ? — No,  but 
it  shows  me  the  nature  of  that  land  ; that  is  to 
say  that  it  is  liable  to  go  back.  I take  that  into 
account. 

3649.  You  take,  I suppose,  into  account  the 
quantity  of  whins  and  the  neighbourhood  to 
supply  the  seed  as  well  ? — It  would  show  me 
the  nature  of  land  in  the  fact  that  the  tenant  has 
to  make  an  annual  outlay  in  keeping  such  land 
clear  of  furze. 

3650.  The  best  laud  may  be  deteriorated  where 
whin  seed  gets  into  it? — Some  land  is  much 
more  liable  to  produce  whins  than  other  land. 

3651.  You  cannot,  in  fact,  give  us  any 
guidance  as  to  what  your  original  “ bed-rock,” 
or  what  is  commonly  phrased  “ prairie  value,” 
is,  where  it  starts? — I generally  arrive  at  that 
from  surrounding  land,  sometimes  it  is  difficult, 
at  other  times  it  is  quite  easy  to  see  what  it 
was. 

3652.  And  you  cannot  fix,  I suppose,  the  date 
when  the  prairie  value  existed? — You  have  the 
evidence  as  regards  when  the  reclamation  was 
made. 

3653.  Provided  you  can  go  back  to  a 
state  of  nature,  but  I am  supposing  land  which 
has  been  too  long  in  cultivation  for  any  evidence 
to  exist  as  to  the  time  when  it  was  in  a state  of 
nature  ? — I do  not  find  reclamation  on  such  land. 
Reclamation  deals  with  wild  land. 

3654.  That  is  quite  a satisfactory  answer  to 
my  point.  You  do  not  find  reclamation  on  such 
land  ? — That  is  so. 

3655.  I want  to  ask  you  as  to  scattered  drain- 
age, we  all  know  what  that  means ; some  of  it  is 
very  valuable  ; some  of  it  futile.  You  give  a 
large  amount  for  draining  a wet  bottom  ? — Cer- 
tainly. 

3656.  But  a patchwork  drainage  which  was 
of  the  old  fashion  I suppose,  you  would  not  put 
much  value  upon  ? — 1 have  to  deal  with  the  case 
and  form  the  best  estimate  I possibly  can  on  the 
land. 

3657.  I do  not  know  whether  you  are  aware 
from  your  practical  experience  in  Ulster,  that 

there 
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Colonel  Waring — continued, 
there  was  a practice  in  old  times  of  running  a 
drain  round  hills,  what  was  called  “ between  the 
hoof  and  the  hair,”  which  has  been  concluded  in 
all  modern  construction  to  be  utterly  valueless. 
Do  you  allow  for  such  a thing  as  that  ? — If  it 
were  valueless,  certainly  not. 

3658.  I want  to  know  your  opinion  as  to  its 
value  ? — I have  seen  such  drains  very  good  and 
useful,  in  my  opinion. 

3659.  I presume,  as  an  agriculturist,  you  are 
aware  that  every  agriculturist  has  adopted  the 
principle  that  drains  should  run  up  and  down 
the  hill  ? — Yes,  or  across  land. 

Mr.  Macartney. 

3660.  You  have  stated  that  there  was  no  oral 
evidence  taken  when  you  were  visiting  the 
holdings,  but  may  I take  it  that  anything  neces- 
sary to  elucidate  the  evidence  which  has  been 
tsken  in  court  would  be  permitted ; I mean  to  say, 
as  you  would  ask  the  tenantquestions  ? — Certainly. 

3661.  And,  so  far  as  the  landlord  or  liis  repre- 
sentative did  not  object,  any  points  which  could  be 
explained  on  the  holding  you  are  quite  ready  to 
hear  from  the  tenant  ? — Certainly. 

3662.  With  regard  to  this  question  of  im- 
provements, may  1 take  it  that  with  regard  to 
buildings  and  reclamation  the  parol  evidence  of 
the  tenant  sworn  to  in  court  is  conclusive  unless 
the  landlord  can  distinctly  show,  and  prove  to 
the  satisfaction  of  your  Commission,  that  the 
buildings  or  reclamation  are  his,  the  buildings 
first,  at  all  events? — Yes. 

3663.  Suppose  the  tenant  comes  into  court 
and  swears  positively  that  either  he  or  his  father, 
to  his  own  knowledge,  erected  the  buildings,  or, 
if  not  able  to  do  that,  produces  an  old  inhabitant 
who  was  in  the  neighbourhood  at  the  time,  and 
gives  ordinary  parol  evidence  of  the  fact;  that 
would  be  conclusive  unless  the  landlord  was  able 
to  disprove  it  ? — Unless  the  lease  handed  it  over 
to  the  landlord. 

3664.  Now,  with  regard  to  testing  the  evi- 
dence given  in  court  on  the  holding.  I want  to 
ask  you  about  drainage  : supposing  the  tenant 
swears  in  court  that  he  has  carried  out  drainage 
on  the  farm  ; how  do  you  test  that? — By  ex- 
amination of  the  outlets,  and  by  the  appearance 
of  the  ground,  the  lie  of  the  ground  ; that  is  the 
only  way  of  testing  it. 

3665.  It  has  been  suggested  that  the  tenant 
has  some  difficulty  in  proving  to  the  court  his 
outlay  on  such  improvement ; but  may  I take 
it  that  before  your  Commission  his  evidence  has 
generally  been  supported  by  surveyors? — Yes, 
the  tenant  generally  produces  a surveyor. 

3666.  Who  swears  to  the  measurement  ? — 
Who  swears  to  the  measurement  as  pointed  out 
by  the  tenant. 

3667.  And,  I suppose,  besides  swearing  to  the 
measurement,  he  very  often  goes  further  than 
that,  and  gives  his  opinion  ? — He  is  very  often 
asked  his  opinion. 

3668.  He  is  asked  his  opinion? — Yes. 

3669.  Do  you  think,  from  your  experience  in 
court  on  this  question,  that  the  t.  nant  is  at  any 
very  material  disadvantage ; he  has  generally 
got  his  solicitor,  and,  in  most  cases,  a surveyor 
too,  has  he  not? — He  very  often  loses  his  im- 
provements by  not  being  able  to  prove  them, 

0.122. 


Mr.  Macartney — continued, 
although  it  is  perfectly  evident  that  there  is 
not  a sixpence  of  the  landlord’s  money  in  those 
improvements.  I have  met  hundreds  of  such 
cases. 

Chairman. 

3670.  You  have  met  hundreds  of  such  cases, 
do  you  say  ? — Hundreds  of  cases. 

Mr.  Macartney. 

3671.  Where  does  the  defect  come  in  ? — The 
work  may  have  been  done  by  his  father  or  grand- 
father ; they  may  be  dead,  and  the  tenant  may 
have  thought  it  not  necessary  to  go  and  hunt  the 
country  up  for  ancient  inhabitants  to  come  and 
prove  it. 

3672.  What  particular  class  of . improvements 
are. you  talking  of  ? — Buildings. 

3673.  I am  talking  of  drainage  ?— The  20 
years’  limit  debars  the  tenant  from  his  right  to 
claim  for  drainage,  and  therefore  that  difficulty 
does  not  arise. 

3674.  Exclude  leclamation  and  buildings,  which 
come  under  a different  heading.  I am  talking 
of  unexhausted  improvements  which  he  may 
claim  on  his  farm.  Do  you  think  he  is  at  a disad- 
vantage in  presenting  his  case  to  the  Sub-Com- 
mission in  any  other  way,  from  your  general  ex- 
perience ?— IS  o,  I do  not  think  he  is.  Exceptional 
cases,  of  course,  arise. 

3675.  I may  take  it,  I suppose,  that  from  time 
to  time  in  your  practice  (as  I suppose  happens 
in  any  other  court)  you  came  across  cases  where 
the  tenant  has  claimed  for  improvements  and 
sworn  them  in  court  which  have  not  been  sub- 
stantiated on  the  holding  afterwards  ? — I have 
been  at  work  since  1881,  and  I can  remember 
one  case,  one  case  only,  of  that  kind,  where  the 
tenant  made  a large  claim. 

3676.  An  exaggerated  claim  ? — A large  claim ; 
and  when  it  went  on  the  land  I found.it  was  an 
imaginary  claim  altogether.  That  is  the  only 
case  T can  remember.  There  is,  of  course,  often 
exaggeration. 

3677.  I may  take  it  that  “ thorough  drainage” 
would  include  mains,  sub-mains,  and  minors,  and 
you  would  not  apply  the  expression  to  any  drain- 
age which  did  not  include  that  ? — No,  not 
“ thorough  drainage.” 

3678.  In  your  experience-,  is  it  common  to  find 
thorough  drainage  ? — Well,  it  is  not  uncommon. 
It  is  about  as  common  as  it  is  to  find  reclamation. 
It  is  a first  step  to  reclamation  very  often  ; 
sometimes  it  is  quite  separate  from  reclamation. 

3679.  What  is  your  proceeding  when  the 
drainage  carried  out  on  the  farm  is  not  ameliora- 
tive to  the  holding ; not  by  reason  of  default  in 
the  drainage  on  the  holding,  but  because  the 
drains  into  which  the  mains  flow  near  to  the 
holding  have  not  been  kept  clear,  and  get  filled 
up,  and  throw  back  the  water? — The  tenant 
must  suffer  in  that  case.  We  have  to  go  by  what 
we  find  on  the  land,  and  although  the  tenant  has 
made  the  drainage,  if  he  allows  that  drainage  to 
be  of  no  use  by  loug  neglect  of  the  drains°and 
the  land  is  practically  not  improved  at  all,  of 
course,  he  suffers. 

3680.  Of  course,  all  drainage  requires  main- 
tenance ? — It  requires  maintenance. 

D D 2 3681.  Without 
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Mr.  Macartney — continued. 

3681.  Without  maintenance  it  becomes  of  no 
use  to  the  holding ; il  ceases  to  have  any  amelior- 
ative character  ? — That  is  so. 

3682.  That  is  not  an  uncommon  state  to  find 
drainage  in,  is  it? — No,  it  is  not  at  all  uncommon. 

3683.  What  would  you  consider  a fair  estimate 
per  acre  of  the  cost  of  drainage? — It  depends 
very  much  on  the  nature  of  the  land. 

3684.  I will  take  the  average  land  ? — I should 
say  roughly  from  51.  to  81.  an  acre,  according  to 
the  class  of  land. 

3685.  Of  course  it  must  vary  according  to  the 
character  of  the  subsoil  and  so  on? — Yes. 

3686.  Then  with  regard  to  drainage  carried 
out  on  what  you  describe  as  wild  reclaimed  land, 
open  drainage? — Not  necessarily  open  drainage, 
it  may  be  open. 

3687.  That  would  be  cheaper,  would  it  not? 
— It  depends,  it  may  or  may  not. 

3688.  A good  deal  of  that  is  generally  re- 
claimed by  open  drainage,  is  it  not? — A great 
deal  of  it,  yes. 

3689.  That  you  would  put  at  something  lower? 
— Yes. 

3690.  You  have  been  asked  by  the  Chairman 
with  regard  to  the  time  you  spend  on  a holding, 
which  you  have  told  us  varies  according  to  the 
circumstances  of  the  holding.  Of  course  it  would 
be  quite  impossible  to  deal  with  all  holdings  at 
the  same  pace? — It  is  impossible. 

3691.  Some  are  much  more  difficult  to  inspect 
and  value  than  others  ? — Yes,  and  even  much 
more  difficult  to  mark  the  boundaries. 

3692.  I suppose  we  may  take  it  that  three 
cases  a day  (which  you  have  told  us  you  con- 
sider very  lair  work)  is  quite  as  much  as  any 
Commission  could  get  through,  doing  their  work 
effectively? — For  a rough  estimate,  I think  so, 
but  it  varies  of  course  very  much  ; for  instance, 
last  week  I did  six  cases  in  the  day,  and  another 
day  I did  only  one. 

3693.  Would  there  not  be  great  objection  on 
the  part  of  the  tenant,  and  the  landlord  probably, 
if  the  Lay  Commissioners  were  to  hurry  through 
their  work,  or  to  scamp  it? — There  would  be 
very  great  objection  on  both  sides. 

3694.  You  have  told  us  that  you  first  consider 
the  land,  with  a view  to  classifying  it  ? — With  a 
view  to  valuing  it. 

3695.  The  land  is  classified,  is  it  not,  in  the 
pink  paper  ? — Y es. 

3696.  You  place  it  in  one  or  another  of  the 
categories  ? — That  is  our  classification  ; we 
classify  the  land. 

3697.  Then  you  consider  also  its  carrying 
qualities,  do  you  not? — Yes. 

3698.  That  is  when  you  have  classified  it? — 
Yes. 

3699.  Then  you  consider  generally,  you  have 
said,  the  question  of  prices? — Yes,  generally. 

3700.  I can  understand  what  you  mean  by 
“generally,”  I do  not  believe  anybody  can  do 
anything  more  than  consider  them  generally. 
I may  take  it  that  what  you  mean  is  this  ; 
suppose  iu  the  15  years  previous  to  the  period 
for  which  you  are  fixing  the  rent,  there  had 
been  a steady  maintenance  of  prices  and  produce, 
that  would  affect  the  decision  ? — Certainly. 

3701.  On  the  other  hand,  if  there  had  been  a 
continued  decrease,  that  would  affect  your  judg- 
ment, Avould  it  not  ? — Certainly. 


Mr.  Macartney — continued. 

3702.  If  there  had  been  ups  and  downs,  you 
would  take  that  into  consideration  generally  ? — 
Certainly. 

3703.  That  is  what  you  mean  by  “generally”  ? 
— To  some  extent,  I take  prices  into  account. 

3704.  I suppose  when  you  are  considering 
this  question  of  produce,  you  do  not  confine 
yourself,  actually,  to  the  produce  of  a particular 
farm,  but  consider  the  whole  produce  of  the 
neighbourhood? — Yes,  I would  deal  generally 
with  produce. 

3705.  That  would  be  an  element  in  your  con- 
sideration ? — I would  deal  generally  with  produce 
in  the  same  way  that  I would  with  prices. 

3706.  That  is  say,  you  would  consider  what 
crops  the  land  was  suitable  to  carry  ? — Yes. 

3707.  And  if  those  crops  were  crops  that 
were  grown  in  the  neighbourhood,  it  would  be 
an  element  in  the  consideration  of  the  rent 
which  you  would  fix  upon  the  farm? — Yes, 
what  I considered  such  land  could  produce, 
would  be  an  element. 

3708.  I want  to  ask  you  a question  or  two 
about  the  increased  letting  value  of  the  land ; 
what,  in  your  opinion,  would  be  a fair  estimate, 
of  the  increased  letting  value,  per  acre,  of 
ordinary  Irish  land  ? I will  put  it  in  this  way  ; 
would  you  say  that  10s.  to  15s.  would  be  a high, 
or  a low  estimate  in  the  increased  letting  value ; 
I daresay  you  are  familiar  with  the  expression 
“ increased  letting  value  ” of  a farm  applied  to 
the  administration  of  the  Land  Acts  ? — Applied 
to  improvements. 

3709.  Supposing  you  are  a farmer  yourself 
and  that  you  have  drained  and  farmed  highly, 
and  that  sort  of  thing,  the  production  per  acre  is 
increased  ; that  would  be  an  element  in  what 
you  would  call,  the  increased  letting  value  of 
your  land  would  it  not  ? — Owing  to  the  im- 
provement. 

3710.  Owing  to  the  improvement;  that  is 
what  I mean  ? — Certainly. 

3711.  I want  to  know  in  your  judgment 
whether  you  can  say,  speaking  generally,  that 
10s.  to  15s.  per  acre  would  be  a high  or  a medium 
or  a low  estimate  to  form  of  the  increased  letting 
value  of  an  Irish  farm? — I hardly  understand 
the  question. 

3712.  I will  put  it  a little  closer:  Can  you 
give  me  any  idea  what  sum  per  acre  would  be 
required  to  produce  an  average  increase  of  a 
shilling  per  acre  in  the  land  you  have  been  over; 
what  would  be  the  sum  required  to  give  an 
increased  letting  value  of  a shilling  per  acre  ? 
Can  you  give  me  any  idea  of  that  ? — I hardly 
understand  the  question. 

3713.  What  sum  expended  on  the  land,  would, 
in  your  opinion,  give  that  ? — That  would  depend, 
would  it  not,  on  the  cost  of  land  altogether  ? 

3714.  Quite  so? — And  the  nature  of  the  im- 
provement ? 

3715.  Quite  so? — I myself  have  spent  20?.  an 
acre  on  land  that  is  not  worth  10s.  an  acre. 

Colonel  Waring. 

3716.  With  what  result? — With  the  result 
that  it  is  not  worth  now  more  than  10s.  an  acre ; 
and  that  is  not  an  uncommon  thing  to  find  with 
tenants,  that  they  spend  far  more  on  improving 
a certain  piece  of  land,  than  they  get  any  return 
for. 

3717.  Have 
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Mr.  Macartney. 

3717.  Have  you  been  in  Tyrone  and 
Fermanagh  ? — I liave. 

3718.  And  Monaghan  ? — Yes. 

3719.  I will  take  the  average  land  in  Tyrone, 
Fermanagh,  and  Monaghan,  neither  the  best  nor 
the  worst  descriptions  of  land  are  to  be  found 
there.  What  do  you  think  would  be  the  average 
sum,  put  into  an  acre  of  land  there  which  would 
increase  the  annual  letting  value  by  a shilling  an 
acre,  taking  the  farms  you  have  been  over  ? — 
Well,  I cannot  say. 

3720.  Cannot  you  give  any  idea? — To  increase 
it  one  shilling  an  acre  ? 

3721.  Yes,  I am  taking  it  roughly? — I am 
afraid  I could  not  answer  that  question. 

3722.  Could  you  say  with  regard  to  the  farms 
vou  have  seen  there,  the  average  farm,  the 
average  land,  whether  an  increased  letting  value 
of  10s.  to  15s.  would  be  high  or  low  or  medium, 
in  consequence  of  improvements.  Do  you  think 
the  average  land,  there  could  be  improved  to  the 
extent  of  10s.  to  13s.  ? — I have  often  seen  land 
in  those  districts,  as  well  as  I remember,  improved 
to  the  extent  of  5s.  or  10s.  an  acre,  perhaps  by 
an  outlay  of  31.  or  41. 

3723.  What  class  of  land  would  that  be? — It 
might  be  rushy,  wet  land  ; a certain  amount  of 
drainage  would  improve  that  pasture. 

3724.  It  has  been  grazed,  I take  it  ? — Yes ; and 
perhaps  that  land,  by  a small  outlay,  has  been 
made  worth  considerably  more. 

3725.  That  would  be  entirely  confined  to 
grazing  land  which  had  been  very  wet,  and  was 
drained,  would  it  not?  — Not  necessarily. 

3726.  Do  you  mean  to  say  that  tillage  land 
could  be  improved  to  the  extent  of  5s.  and  10s. 
an  acre? — By'  drainage,  certainly. 

3727.  What  class  of  tillage  land  ? — A certain 
class  of  tillage  land  might  be  improved,  I daresay 
5s.  to  10s.  an  acre  by  thorough  drainage. 

3728.  Are  you  speaking  of  boggy  land,  or 
peaty  land ; of  course  that  is  very  porous.  I 
quite  admit  that,  but  also  the  valley  lands  of 
those  counties ; the  lowland  farms  which  are  not 
peaty  ? — It  is  very  difficult  to  answer. 

3729.  I do  not  want  to  press  the  question  ; I 
only  wanted  to  know  if  you  could  give  any  idea 
of  it? — If  I saw  the  land  I could  form  an 
opinion. 

3730.  Have  you,  in  your  experience,  as  a 
Sub-Commissioner,  come  across  any  evidence  of 
deterioration? — Yes,  very  often. 

3731.  Would  that. arise  merely  from  ordinary 
had  cultivation  ? — I have  put  it  down  to  being 
too  much  cropped  and  other  causes. 

3732.  Too  much  cropped  ? — Too  much  cropped; 
I have  found  farms  that  I considered  over- 
cropped, over-meadowed ; I have  found  farms 
that  were  deteriorated  too,  by  neglect  of  drainage. 

3733.  Have  you  found  farms  deteriorated  from 
over-cropping  with  one  particular  crop? — Yes. 

3734.  I mean  to  say  where  there  was  not  the 
use  of  proper  rotation? — Too  much  cropping, 
and  not  sufficient  manuring.  At  the  time  when 
tillage  paid,  there  was  an  inducement  to  over- 
crop land. 

3735.  I did  not  quite  understand  your  evidence 
on  this  point.  When  you  go  on  a farm  do  you 
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Mr.  Macartney— continued, 
first  arrive  at  what  is  a fair  rent,  that  is  to  say, 
the  reasonable  rent  which  a man  would  pay  for 
the  land,  and  then  do  you  go  into  a calculation 
about  the  improvements  you  have  to  allow  the 
tenant?— The  fair  rent  is  the  last  thing  we 
arrive  at. 

3736.  Your  course  would  be,  to  estimate  the 
improvements  first,  would  it? — To  value  the  land 
first,  and  then  deduct  for  the  improvements,  the 
result  is  the  fair  rent. 

3737.  Have  you  any  fixed  percentage  that  you 
give  the  tenant  for  his  improvements,  or  does 
that  depend  upon  the  character  of  them  ? — In 
the  case  of  scattered  drains,  I generally  give 
5 per  cent,  and  minor  improvements  of  the  kind, 
I allow  them  5 per  cent,  upon  my  estimate  of  the 
cost  of  the  improvement.  That  would  not  apply 
to  thorough  drainage,  or  to  reclamation. 

Mr.  M‘  Carton. 

3738.  The  Sub-Commission  allows  it? — The 
Sub-Commission  allows  it  to  the  tenant. 

Mr.  Macartney. 

3739.  In  dealing  with  the  improvements  of 
the  tenant,  do  you  confine  yourself  entirely  to  a 
percentage,  or  would  you  give  him  any  share  of 
the  increased  annual  value  ? — I only  apply  the 
percentage  to  minor  matters,  such  as  scattered 
drains,  or  making  a road,  or  some  small  improve- 
ment. 

3740.  When  you  come  to  substantial  improve- 
ments, what  do  you  do  ? — When  I come  to 
substantial  improvements,  I have  explained,  that 
I deal  with  those  differently. 

3741.  Do  you  give  the  tenant  the  full  benefit  9 
— I try  to  arrive  at  what  the  value  of  the  land 
was,  previously  to  the  outlay  of  the  tenant,  and 
then  I try  to  make  a fair  estimate  of  the  unprova- 
bility that  I think  the  landlord  is  entitled  to.  I 
add  that  to  the  value  of  the  land  in  its  wild  state, 
leaving  the  tenant  to  spend  what  he  likes  on  it. 
I am  talking  now  of  a piece  of  mountain  for 
reclamation. 

3742.  More  or  less  do  I understand,  that  in 
dealing  now  not  with  land  which  has  been 
reclaimed,  but  "which  has  been  cultivated  for  a 
considerable  time,  where  the  tenant  has,  by 
good  fencing,  and  good  cultivation,  materially 
increased  the  yearly  value  of  the  land,  do  you 
give  him  the  full  benefit? — I try  to. 

3743.  Is  it  your  impression,  subject  to  the 
fallibility  of  human  nature,  that  you  have,  to  the 
best  of  your  judgment,  in  your  estimate,  given 
him  the  full  benefit  of  his  outlay  ? — Yes. 

3744.  That  is  to  say  you  do  not  confine  your- 
self, I understand,  to  the  mere  question  of  per 
centage  ? — Certainly  not  in  the  case  of  reclama- 
tion or  thorough  drainage. 

3745.  I would  just  like  to  ask  you  about  the 
labourers.  When  you  go  on  the  farm,  and  there 
are  labourers  living  on  it,  do  you  investigate  the 
condition  under  which  they  occupy  their  houses? 
— Since  the  passing  of  the  Labourers  Act,  I 
think  I am  right  in  saying  that  the  Com- 
mission do  not  investigate  that.  They  receive 
protection  under  the  Labourers  Act,  and  the 
guardians  look  afte>'  them  It  used  to  be  a 
portion  of  our  duty  to  look  into  the  labourers’ 
question;  and  if  we  found  a house  requiring 
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Mr.  Macartney — continued, 
repairs,  to  order  the  repairs;  or  if  we  found  the 
house  too  bad  to  repair,  to  order  a new  house  to 
be  built.  For  some  years  we  so  acted ; but  I 
rather  think  that,  since  the  passing  of  the 
Labourers’  Act,  very  little  has  been  done  by  the 
Land  Commission  in  the  way  of  looking  after 
the  labourers. 

3746.  In  addition  t.o  inquiring  into  the  con- 
dition of  the  house,  and  so  on,  do  you  make  any 
inquiry  into  the  conditions  of  the  lease  or  the 
tenure? — Certainly. 

3747.  Do  you  deal  with  this? — In  the  case  of 
ordering  a new  cottage  to  be  built,  then  we  would 
deal  with  the  rent. 

3748.  With  the  existing  cottages? — With  the 
existing  cottages.  In  the  case  where  we  ordered 
the  repairs  to  be  made  I think  we  did  not  deal 
with  the  rent ; but  we  did  deal  with  the  rent  in 
the  case  where  we  ordered  a new  cottage  to  be 
built  and  laid  out  half  an  acre  of  ground ; then 
we  named  the  rent. 

3749.  Could  you,  from  your  recollection,  say 
whether  the  rent  which  you  named  in  such  a 
case  as  that  was  higher  or  smaller,  or  what 
relation  it  bore  to  the  previous  rent? — It  is  some 
years  since  we  have  had  anything  to  say  to  that. 
We  had  to  name  some  rent  that  was  fair  for  the 
labourer  to  pay  to  the  farmer ; the  farmer  had  to 
build  the  house.  It  was  generally,  I think, 
something  like  a shilling  a week,  or  eighteen- 
pence  ; but  it  was  not  to  exceed  that,  as  well  as 
I remember. 

3750.  Was  that  only  a house  ? — That  was  for 
the  house  and  the  garden. 

3751.  You  said  that  in  your  suggested  altera- 
tion of  the  present  system  of  fixing  judicial  rents, 

ou  were  prepared  to  go  further  than  Mr.  Bailey. 

suppose  you  read  that  carefully  ? — I read  a 
report  of  Mr.  Bailey’s  evidence. 

3752.  Do  you  think  the  suggestions  Mr.  Bailey 
made  would  do  away  with  the  difficulty  it  was 
proposed  to  meet,  namely,  the  contention  in  the 
Court  ? — I think  it  would  ; I think  it  certainly 
would.  Certainly  after  the  experience  that 
tenants  have  had  of  the  Courts,  and  the  costs 
of  the  Court,  I think  it  probably  would  lead  to  a 
great  number  of  settlements. 

3753.  I am  not  doing  this  in  a contentious 
spirit ; I only  ask  you:  would  it  not  be  quite 
possible  for  a landlord  and  tenant,  without  avail- 
ing themselves  of  Mr.  Bailey’s  suggested  ma- 
chinery, to  do  themselves  what  he  proposed  ? — 
They  will  not  do  it,  they  cannot  come  together; 
it  would  never  be  done.  It  is  now  in  their 
power,  you  may  say,  to  do  it,  and  the  result  is 
that  nothing  is  done. 

3754.  Pardon  me;  have  there  not  been  a very 
large  number  of  rents  fixed  by  agreement  out- 
side the  Court? — Well,  I was  not  referring  to 
those;  I was  referring  to  the  rents  fixed  by 
arbitrators. 

3755.  I mean  without  the  intervention  of  any 
person  ? — Of  course,  a great  many  rents  have 
been  fixed  out  of  Court,  certainly. 

3756.  If  they  are  so  ready  to  come  to  terms, 
is  it  not  possible  for  them  to  do  all  themselves 
that  is  suggested  by  Mr.  Bailey  ? — Oh,  certainly 
they  could  settle. 

3757.  Supposing  there  was  any  chance,  I 
mean  to  say,  of  their  coming  to  an  arrangement ; 


Mr.  Macartney- — continued, 
what  I suggest  to  you  is,  that  I have  not  myself 
been  exactly  able  (I  have  read  it  very  carefully; 
to  see  how  Mr.  Bailey’s  proposal  would  be  any 
great  modification  of  the  present  system?  — I 
think  it  would  very  much.  I think  it  would  offer 
the  parties  a facility  for  settling  the  rent  which 
they  really  have  not  got  now. 

3758.  What  facility  is  it,  then,  you  suggest ; I 
only  want  it  pointed  out  ? — I suggest  that  a 
court  valuer,  or  a Sub-Commissioner,  should  in- 
spect the  holding  and  report  (taking  improve- 
ments and  everything  into  account,  in  a general 
way)  what  he  considers  would  be  a fair  rent 
between  the  parties;  and  if,  within  a month, 
they  do  not  dissent  from  the  suggested  rent,  I 
should  think  that  that  rent  should  be  declared  a 
judicial  rent ; and  in  case  they  do  not  agree,  they 
have  the  Sub-Commission  Court  to  go  before. 

3759.  I assume,  and  I suppose  you  assume, 
that  Mr.  Bailey  meant  to  do  away  with  the  whole 
paraphernalia  of  the  law' ; do  1 take  it  that  is 
your  appreciation  of  Mr.  Bailey’s  suggestion  ? — 
I do  not  think  Mr.  Bailey  did  suggest  doing 
away  with  that. 

3760.  That  is  exactly  what  I want  to  know. 
What  I want  to  get  at  is  this  : does  your  sug- 
gestion (which  goes  beyond  Mr.  Bailey’s)  do 
away,  or  do  you  propose  to  do  away,  with  the 
examination  question  in  Court  in  your  preliminary 
step  ? — Certainly. 

3761.  I only  want  to  understand  what  your 
view  is  ? — Certainly  ; to  avoid  the  expense  of 
the  Court, 

3762.  You  propose  to  sweep  away  all  the  ex- 
pense of  the  legal  hearing  ? — Certainly.  In  the 
first  instance,  I would  offer  the  parties  the 
facility  of  arriving  at  the  rent  free  of  cost. 

3763.  That  is  your  first  step  ; then  suppose 
they  do  not  take  that?— If  they  do  not  take 
that,  then  I should  let  them  come  before  the 
Assistant  Commissioners’  Court  as  at  present. 

3764.  You  would  still  keep  that  in  existence; 
and  then  you  would  go  through  de  novo  all  the 
proceedings  of  the  Sub-Commission  Court? — 
Yes. 

3765.  That  is  to  say,  you  would  have  the 
hearing  before  the  Legal  Commissioner  and  his 
two  assistants  ; then  the  two  assistants  would  go 
on  the  farm  which  had  been  already  examined 
by  your  one  lay  valuer  ? — Yes. 

3766.  Whether  rightly  or  wrongly,  it  is  your 
opinion  that  that  suggestion  would  materially 
lead  to  agreement  between  landlord  and  tenant  ? 
— I think  it  would ; I think  it  would  be  accepted 
by  landlord  and  tenant  in  a great  number  of 
cases. 

Mr.  fV.  Kenny. 

3767.  I think  you  said  that  there  were  hun- 
dreds of  cases  where  the  tenant  would  lose  his 
improvements  by  the  absence  of  the  presumption ; 
but  I think  you  limited  that  answer  to  buildings? 
--To  buildings  chiefly. 

3768.  And  I presume  you  refer  to  cases  where 
you,  as  one  of  the  Sub-Commissioners,  would  be 
morally  convinced  that  the  tenant  had  made  the 
improvements,  but  that  he  could  not  prove  them  ? 
— I have  met  numbers  of  such  cases,  where  the 
appearance  of  the  house  itself  would  tell  me  that 
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Mr.  W.  Kenny — continued, 
there  was  no  landlord’s  money  in  it,  and  the  evi- 
dence would  not  show  that  the  landlord  had  ever 
acquired  the  holding. 

3769.  Now  in  a case  of  that  sort,  if  you  found 
that  the  tenant  and  his  predecessors  in  title  had 
been  there  for  a great  number  of  years,  if  receipts 
were  produced  to  you  showing  that  the  tenant 
and  his  predecessors  in  title  had  paid  the  rent 
for,  say,  a period  up  to  a hundred  years,  and 
judging  by  the  character  of  the  buildings  that 
they  had  been  made  within  50  or  60  years, 
would  you  not,  without  any  further  evidence,  come 
to  the  conclusion  that  those  buildings  were  erected 
by  the  tenant,  and  consequently  that  he  was 
exempted  from  rent  in  reference  to  them? — 
That  would  be  a matter  of  evidence  and  for  the 
Legal  Assistant  Commissioner  to  rule  upon. 

3770.  Yes,  but  supposing  it  was  left  open  to 
you  ; supposing  you  found  from  your  examina- 
tion of  the  buildings,  and  from  tlieir  character, 
that  they  had  been  made  certainly  within  50  ox- 
60  years,  and  you  found  that  the  tenant  and  his 
predecessors  had  been  thei-e  holding  these  lands 
for  80  or  100  years,  without  any  evidence  at  all 
being  given  before  you  with  reference  to  who 
.effected  the  improvements,  would  you  not  say  at 
once  they  were  made  by  the  tenant,  and  conse- 
quently exempted  from  i-ent? — In  the  absence 
of  evidence,  I should  say  they  belonged  to  the 
tenant. 

3771.  And  accordingly  you  would  .exempt 
them  from  rent? — I would  exempt  them  from 
rent. 

3772.  Then,  as  I take  it,  you  quite  agree 
with  Mr.  Bailey  in  his  answers  to  Questions 
2761,  2762,  and  2763  to  Mr.  Carson.  Question 
2763  is  this: — “That  is  what  I want  to  have. 
So  that,  if  by  an  inspection  you  can  ai-rive  at 
the  consideration  that  the  thing  must  have  been 
built  by  the  tenant,  apart  from  any  evidence, 
you  give  it  to  the  tenant?  Yes,  that  is  so,” 
Mr.  Bailey  says  ? — I agree  with  that. 

3773.  So  that  in  cases  of  that  sort,  where  the 
tenant  is  in  possession  for  a number  of  yeax-s, 
and  by  the  character  of  the  building  you  see 
upon  the  holding,  you  find  it  must  have  been 
erected  during  that  tenant's  occupancy,  apart 
from  any  evidence  being  given,  you  would  allow 
it  to  the  tenant  ?— Unless  there  was  some  law 
point  that  handed  that  impi-ovement  over  to  the 
landlord. 

3774.  Unless  the  legal  Sub-Commissioner  had 
directed  you  not  to,  you  would  allow  that?— 
Certainly. 


3775.  This  question  of  presumption  (I  think 
we  have  that  already  from  the  evidence)  only 
applies  before  1 850,  20  years  before  the  Act  of 
1870  ? — That  is  buildings. 

3776.  As  to  buildings,  yes  ? — Yes. 

3777.  As  to  improvements  since  1850,  the 
presumption  is  there  made  to  be  in  favour  of  the 
tenant,  is  it  not  ?— That  is  so,  I think. 

3778.  You  said  also,  with  reference  to  sub- 
stantial improvements  in  reply  to  Mr.  Macax-tney, 
that  you  treat  them  differently  from  some  of  the 
trivial  improvements ; that  you  try  to  give  the 
full  benefit  of  his  outlay  to  the  tenant  ? — Yes. 

3779.  I think  you  said  you  could  not  calculate 
that  by  a percentage,  but  could  yoxx  give  us 
any  average  percentage  at  all ; have  you  allowed 


Mr.  W.  Kenny — continued, 
the  tenants  as  high  as  15  per  cent.? — Well,  I 
have  not  estimated  it  by  a percentage  in  those 
cases. 

37S0.  Does  it  vary  according  to  the  district? 
— Does  what  vai-y  ? 

3781.  The  amount  that  you  would  exempt  the 
tenant  from  rent  in  regax-d  to  ? — It  vax-ies  ac- 
cording to  the  quality  of  the  land. 

3782..  According  to  the  quality  of  the  land  ?— 
According  to  the  quality  of  the  land. 

3783.  And  I think  we  were  told  by  Mr. 
Bailey  that  it  would  vary  also  accox-ding  to  the 
district;  does  it? — Yes. 

3784.  You  do  not  confine  it  to  3,  5,  6,  or  7 
per  cent.  ? — No,  I do  not  deal  with  the  per- 
centage. You  are  talking,  I think,  of  reclama- 
tion. 

3785.  Yes,  I anx  talkixxg  of  reclamation? — I 
avoid  the  percentage  in  these  cases ; rightly  or 
wrongly. 

3786.  You  avoid  the  pex-centage  in  these 
cases  ? — Yes. 

3787.  Can  you  call  to  mind  cases  in  your 
experience  in  which  you  have  ever  calculated  the 
percentage  at  all,  and  given  him  as  high  as  8 
and  10  per  cent.  ? — I cannot  remember  any  such 
case. 

3788.  In  refex-ence  to  the  claim  for  improve- 
ments on  the  back  of  the  originating  notice,  you 
stated,  I think,  that  if  you  found  drains  were 
omitted  from  the  schedule  of  improvements  upon 
the  back  of  the  notice,  you  would  not  allow  the 
tenant,  unless  of  course  with  the  consent  of  the 
landlord,  to  supplement  his  claim  ?— Unless  by 
consent. 

3789.  But  I think  you  said  you  would  adopt 
a different  rule  in  regard  to  buildings  ? — Yes,  I 
would. 

3790.  Why  do  you  draw  a diffex-ence  ? — I was 
assuming  in  that  case  that  it  was  an  ordinary 
yearly  tenancy,  and  that  there  was  no  evidence 
given  by  the  landlord,  no  evidence  given  by  the 
landloi’d  or  by  the  tenant. 

3791.  I want  to  know  why  you  draw  the  dis- 
tinction between  buildings  and  drains  ; ax-e  you 
not  restricted  in  the  absence  of  consent  on  the 
part  of  the  landlord  by  the  schedule  of  improve- 
ments on  the  back  of  the  originating  notice  ? — I 
think,  strictly  speaking,  we  would  be,  and  have 
to  give  the  drainage  and  buildings  in  that  case  to 
the  landloi-d. 

3792.  But  in  your  experience,  as  I under- 
stand, you  do  not  put  the  tenant  to  the  trouble 
of  withdi-awing  his  oi-iginating  notice  and  serving 
a new  one,  where  the  claim  that  is  omitted  is  a 
claim  for  buildings  ? — I do  not  remember  any 
case  where  the  tenant  has  applied  for  an  adjourn- 
ment on  the  ground  of  the  building  alone. 

3793.  Do  you  remember  cases  in  which  the 
tenant  has  omitted  to  claim  for  buildings,  and 
you  have,  without  the  consent  of  the  landlord, 
allowed  him  the  improvements  in  respect  of 
buildings  ? -On  the  yearly  tenancy  I think  I 
do,  where  it  was  plain  to  me  that  the  buildings 
were  the  tenant’s.  Where  I found  a mud  wall 
and  a thatched  house  I would  most  certainly  in 
that  case  give  that  building  to  the  tenant. 
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Mr.  W.  Kenny — continued. 

3794.  Although  not  claimed  in  his  origina- 
ting notice? — Although  not  claimed  in  his 
originating  notice. 

3795.  That  is  what  I want  to  make  clear? 
— The  landlord  could  say  that  the  drainage 
was  different.  It  is  necessary  to  give  notice  of 
the  drainage,  because  the  landlord  or  his  repre- 
sentative may  not  know  anything  at  all  about  it, 
or  what  evidence  the  tenant  is  going  to  give, 
unless  he  is  informed  by  the  tenant  that  he  is 
going  to  make  a claim  for  drainage. 

3796.  I suppose,  when  you  go  upon  the  land, 
the  first  thing  you  have  to  see  is  whether  there 
exists  any  drains  at  all  on  the  land  ? — We  have 
evidence  of  the  drainage ; we  look  to  see 
whether  the  drains  have  been  carried  out. 

3797.  Have  you  found  in  your  12  years’  ex- 
perience since  1881,  that  where  a tenant  has 
erected  his  buildings  he  has  failed  to  make  a 
claim  for  them  on  the  back  of  his  originating 
notice  ? — Constantly  we  find  that,  I think  ; cases 
where  the  tenant  or  his  solicitor,  or  the  clerk  of 
the  solicitor,  writes  “ no  improvements  claimed.” 
I have  found  a case  where  there  was  a house 
on  the  holding,  and  other  improvements  made  ; 
it  is  quite  a common  thing  to  find. 

3798.  In  respect  of  which,  if  they  had  been 
claimed  in  the  originating  notice,  you  would 
have  allowed  him  an  exemption  in  respect  to  his 
rent  in  fixing  the  fair  rent? — Yes. 

3799.  Changes,  in  fact,  in  the  character  of  the 
holding,  which  you  would  have  regarded  as  im- 
provements, would  you;  do  you  say  now  that 
that  has  arisen  in  a number  of  cases? — Cer- 
tainly ; I remember  cases  where  his  position  has 
been  explained  to  the  tenant  in  court ; I have 
known  cases  where  the  tenant  would  give  up 
his  improvements,  and  rather  let  the  case  go  on. 

Chairman. 

3800.  What  do  you  say  as  to  that? — I have 
known  numbers  of  ca.-es  where  the  tenant,  on 
having  explained  to  him  in  court  that  he  had 
failed  to  record  his  improvements  (the  landlord 
objecting  to  an  amendment),  and  that  if  the  case 
went  on  he  would  forfeit  his  improvements,  pre- 
ferred to  go  on,  and  lose  his  improvements.  In 
those  cases  all  the  improvements  would  go  to  the 
landlord. 

Mr.  W.  Kenny. 

3801.  But,  in  those  cases  it  was  explained  to 
the  tenant  clearly  what  would  happen  if  he  did 
not  make  the  claim  ? — Yes. 

3802.  And  he  understood  it?  —I  have  known 
such  cases. 

3803.  And,  generally,  is  not  the  tenant  repre- 
sented by  a solicitor  ? — He  is. 

3804.  And  when  he  exercises  his  option  of 
going  on  with  the  case  and  abandoning  the  claim 
for  improvements  which  is  made  for  him,  he  does 
it  with  his  eyes  open  ? — He  does  it,  with  his  eyes 
open,  and  I suppose  with  his  solicitor’s  advice. 

3805.  And  by  his  solicitor’s  advice? — Yes;  I 
have  known  many  such  cases. 

3806.  So  that  in  these  cases,  the  tenant  having 
the  option  of  withdrawing  his  originating  notice, 
and  serving  a new  one  claiming  the  improve- 
ments, if  he  is  entitled  to  them,  really  suffers  no 


Mr.  W.  Kenny — continued, 
injury;  does  it  not  come  to  that? — If  he  adopts 
that  course  he  gives  up  his  impprovements. 

3807.  I think  you  also  said  that  the  right  of 
pre-emption  which  is  given  to  the  landlords  has 
acted  injuriously  as  the  tenant  expects  the  com- 
petition price,  and  you  say,  “we  cannot  give  him 
that  ”? — Yes. 

3808.  What  exactly  do  you  regard  as  a com- 
petition price,  as  compared  with  what  may  be 
called  a fair  price  ; I am  drawing  the  same  dis- 
tinction as  I would  draw  between  a competition 
rent  and  a fair  rent ; what  do  you  regard  as 
being  the  difference  between  them,  what  per 
cent.  ? — It  would  be  hard  to  say. 

3809.  We  have  had  evidence  of  percentage 
given  to  us  already? — Well,  I have  not  read  any 
evidence  about  that  ; but  my  idea  is,  that  the 
difference  between  the  fair  rent  aud  the  com- 
petition rent  capitalised  at  20  years’  purchase, 
would  represent  the  tenants’  interest  in  the  farm. 

3810.  Would  you  go  the  length  of  saying,  as 
has  been  said  by  a Avitness  here  (rightly  or 
wrongly,  I really  do  not  know)  that  the  fair 
rent  would  be  two-thirds  of  the  competition 
rent? — Well,  I have  not  made  any  calculation 
of  the  kind  to  enable  me  to  answer  that  ques- 
tion. 

3811.  Could  not  you  say  from  the  result  of 
your  experience  upon  that,  whether  you  make 
an  allowance  to  the  tenant  on  the  “ live  and 
thrive  ” doctrine ; I mean  that  the  man  must 
support  himself  and  his  family  out  of  the  land, 
and  so  on.  As  I understood  from  Mr.  Bailey, 
the  competition  rent  is  the  rent  Avhich  the  land- 
lord might  naturally  expect  to  get  in  the  open 
market  if  he  was  letting  the  land  in  his  own 
hands? — To  a solvent  tenant. 

3812.  Is  that  a fair  definition  ? — I think  so. 

3813.  How  much  would  you  deduct  from  that 
Avhen  fixing  a fair  rent,  on  an  average,  would 
you  go  the  length  of  '30  per  cent.  ? — I think  so, 
at  least  30  per  cent. ; more. 

3814.  At  least  30  per  cent.  ? — Yes. 

3815.  Do  you  take  into  consideration,  in  con- 
sidering the  competition  rent  and  the  fair-rent, 
Avhat  I may  call  the  personal  circumstances  of 
the  tenant,  would  you  consider  Avhat  family  the 
tenant  had  to  support  ? — Are  you  talking  now, 
of  liotv  I arrive  at  a fair  rent  ? 

3816.  I am,  certainly? — In  dealing  with  a fair 
rent,  I never  deal  at  all  with  the  competition 
rent. 

Chairman. 

3817.  You  are  now  upon  the  question  of  pre- 
emption ? — Exactly. 

Mr.  W.  Kenny. 

3818.  In  fixing  fair  rent,  you  do  not  consider 
at  all  what  the  competition  value  would  be? — ■ 
No,  I do  not. 

3819.  Could  you  tell  the  Committee  generally, 
on  what  principles  you,  as  an  individual  Sub- 
Commissioner,  have  hitherto  fixed  fair  rents  ? — 
On  my  practical  experience,  and  from  my  knoAV- 
ledge  of  what  such  land  is  worth. 

3820.  “ Is  Avorth  ” to  whom  ? — Well,  worth  to 
the  tenant  or  to  the  landlord. 

3821.  Do  not  you  also  consider,  for  the 
purpose  of  arriving  at  that,  Avhat  it  Avould  be 

worth 
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Mr.  W,  Kenny — continued, 
worth  to  the  landlord  if  it  were  in  his  hand  ? — 
No,  certainly  not. 

3822.  You  do  not? — No,  I do  not. 

3823.  If  it  were  in  the  hands  of  the  landlord, 
lettable  to  the  highest  bidder,  would  it  nof  be 
worth  very  much  more  than  the  rent  you  fix 
upon  it? — Certainly  it  would  be  worth  more. 

3824.  So  you  regard  it  simply  from  the  point 
of  view  of  what  it  would  be  worth  to  the  tenant  ? 
— Yes,  assuming  the  tenant  has  the  ordinary 
interest  in  the  farm. 

3825.  Then  I ask  you,  in  trying  to  ascertain 
what  the  fair  rent  is,  do  you  take  into  considera- 
tion the  personal  circumstances  of  the  particular 
tenant? — No,  not  the  personal  circumstances. 

3826.  You  do  not  at  all  ? — Certainly  not. 

3827.  I wanted  to  see  how  far  that  entered 
into  the  calculation?  — I understand  that  you 
mean  the  number  of  children  he  has  got,  and 
so  on. 

3828.  Quite  so? — No,  I do  not  take  that  into 
consideration. 

3829.  You  do  not  take  that  at  all  ? — No. 

3830.  In  fact,  you  regard  him,  I suppose,  as 
an  unmarried  man  ? — You  may  put  it  in  that 
way  if  you  like. 

3831.  You  said  that  you  took  prices  into 
account  “ in  a general  way  ” ? — Yes. 

3832.  Then  you  say  you  did  not  use  the 
returns  of  prices  that  were  sent  to  you  by  the 
Land  Commission  ; and,  as  I gather  from  all 
your  answers  upon  that  point,  you  intended  to 
convey  that  you  did  take  them  into  account  to  a 
certain  extent,  but  not  very  much? — Well,  I 
read  those  returns  in  the  same  way  as  I read  the 
newspaper  returns. 

3833.  The  newspaper  would  not  operate  on 
your  mind  at  all  ? — The  accounts  of  fairs,  the 
market  returns  give  me  as  much  information. 

3834.  Supposing  you  were  fixing  fair  rents  at 
the  end  of  the  year  1893,  you  would -have  regard 
to  the  fact  that  the  year  1893  was  a very  good 
year  indeed  in  Ireland,  would  you  not  ?— I will 
not  admit  that  it  was  “ a very  good  year  ; ” in 
some  districts  it  was  an  exceedingly  bad  year. 

3835.  Was  it  not  exceedingly  good  in  a 
number  of  districts  ? — In  certain  districts  it  was 
very  good  ; in  others  it  was  very  bad. 

3836.  Throughout  the  whole  of  Ireland  were 
rents  ever  better  paid  than  during  1893  ? — Rents, 
as  a rule,  have  been  well  paid. 

3837.  In  1893  ? — Yes  ; but  certain  districts 
suffered  very  much. 

3838.  Suppose  you  were  fixing  a fair  rent  at 
the  end  of  1893  in  a district  in  which  the 
year  had  been  a good  year,  would  you  take  that 
into  consideration  in  fixing  that  rent,  a rent 
which  was  to  endure  for  15  years  from  1893; 
would  you  take  into  consideration  a probable 
downfall  in  prices  during  these  15  years?— I 
would  take  the  prices  during  the  past  seven  or 
eight  years,  or  10  years,  into  account;  I deal 
with  the  past  more  than  the  future. 

3839.  Would  you  include  the  bad  year  of 
1885  ? — Certainly  ; I would  fix  it  in  1893  ex- 
1887  ° Same  way  as  I would  in  1886  and 

3840.  In  1893  would  you  fix  it  in  the  very 
same  way  ? — Yes,  the  very  same. 

3841.  So  that  no  matter  what  the  fall  might  be 
0.122. 


Mr.  W.  Kenny — continued, 
in  prices  in  an  individual  year,  you  would  still 
take  the  probabilities  of  the  ups  and  downs  of 
the  next  15  years? — I would.  That  is  my 
practice. 


Mr.  Brodrick. 

3842.  Have  you  had  much  experience  of  fixing 
rents  in  the  South  of  Ireland  ?— Yes,  I have ; 
perhaps  more  so  than  in  any  other  part  of  Ire- 
land. 

,3843.1  did  not  gather  from  your  answers  to 
the  Chairman  to  what  extent,  not  the  prices  of 
produce,  but  the  proportion  of  produce,  weighs 
Avith  you  in  fixing  the  fair  rent?— Well,  Ido 
not  go  into  any  calculation  of  prices  and  produce 
in  any  particular  farm  ; I simply  value  the  land 
at  what  I think  is  fair  from  my  experience. 

3844.  You  do  not  take  into  account,  then, 
Avhat  the  gross  produce  or  capability  of  a par- 
ticular farm  might  be ; you  only  take  into 
account  what  it  is  as  you  see  it  ?— What  it  is  as 
I see  it.  I do  not  make  a calculation  of  what 
the  gross  produce  of  the  farm  ought  to  be. 

. 3845.  But  you  take  it  as  you  see  it? — I take 
it  as  I see  it,  and  from  what  I think  such  land 
ought  to  be  worth  in  the  hands  of  an  ordinary 
tenant  such  as  we  find  in  Ireland. 

3846.  If  you  Avere  to  go  over  a farm  in  a year 
or  two’s  time,  the  rent  of  Avhich  had  been  fixed 
15  years  ago,  you  would  value  that  farm  as  you 
found  it,  would  you  ? — Certainly. 

3847.  Therefore,  if  it  was  in  an  improved  con- 
dition, you  Avould  fix  a higher  rent? — Certainly, 
if  it  Avas  improved  I would  value  it  higher,  but, 
I don’t  say  I would  make  the  lair  rent  higher. 

3848.  And  if  it  was  in  a very  deteriorated  con- 
dition you  would  fix  a lower  rent?— I Avould 
value  it  lower,  but  I don’t  say  the  fair  rent  should 
be  lower. 

3849.  Then,  if  the  tenant  had  allowed  the 
drains  to  get  stopped  up,  and  allowed  the  farm 
generally  to  “ go  to  seed,”  so  to  speak,  you 
Avould  fix  the  rent  accordingly? — It  is  my  duty 
to  see  that  he  should  not  benefit  by  his  neglect. 

3850.  NotAvithstanding,  the  tenant  would  be 
the  gainer  by  his  own  deterioration,  Avould  he 
not? — No,  I said  just  the  reverse.  My  starting 
point  must  be  the  land  as  I find  it. 

385 1 . I Avill  put  it  in  figures ; if  you  found  a 
farm  Avorth  a pound  an  acre  15  years  ago,  or 
upon  which  the  rent  had  been  fixed  at  that,  and 
you  found  the  farm  to  be  worth  now  only  10s. 
an  acre,  Avould  you  fix  it  at  only  10s.  an  acre  ? — 
Iflfind  a farm  noAv  worth  15s.  an  acre,  Avhich 
originally  Avas  Avorth  only  10s.  an  acre,  the 
difference  being  made  by  the  tenant,  and  it  has 
gone  back  to  the  10s.  state,  I should  value  it  at 
10s.  for  a fair  l’ent. 

• 3852.  Then  in  that  case  the  tenant  Avould  get 
the  benefit  of  this  deterioration  ? — No,  in  that 
10s»X  consider  I give  the  landlord  everything  he 
is  entitled  to,  if  mine  is  the  proper  figure,  if  I 
have  taken  improvability  into  account. 

3853.  Then,  you  do  not  agree  Avith  the 
evidence  we  have  had  from  Mr.  Doyle,  that  in 
a case  of  deterioration  he  would  not  feel  justified 
in  fixing  doAvn  the  rent  simply  because  the 

tenant  had  alloAved  the  farm  to  deteriorate  ? I 

thoroughly  agree  Avith  Mr.  Doyle  in  that. 

Ee  3854.  It 
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Mr.  jf‘  Cartan. 

3854.  It  would  be  well  to  understand  what 
you  mean  by  deterioration;  whether  it  is  the 
farm  as  reduced  below  the  state  it  was  in  at  the 
time  at  which  the  tenant  got  it,  or  at  the  time  at 
which  it  fell  back  into  its  original  state  ? — I have 
got  in  my  mind  now  more  particularly  the 
reference  made  to  drainage  ; I mean,  when  it  has 
been  allowed  to  be  deteriorated  in  that  respect. 

Mr.  Brodrick. 

3855.  At  Question  2931  Mr.  Doyle  was'asked 
this  question  : — “ You  would  not  reduce  the  rent 
in  consequence,  would  you  ?”  And  he  replied, 
“ No  ; but  as  I said  before,  it  is  impossible  for  a 
valuer  not  to  be  affected  by  the  state  of  the  land 
as  he  sees  it ; of  course  he  may  make  some 
allowance  in  his  own  mind  for  deterioration  by 
the  tenant,  and  so  on,  but  in  practice  I think  a 
deteriorated  farm  is  fixed  at  a lower  rent  than  a 
farm  in  fair  condition.”  Then  I asked  him  : 

“ If  you  found  land  very  foul  you  would  be 
bound  to  fix  a lower  rent  on  it,  would  you  ? ” 
and  he  replied  : “ No ; I think  we  should  not 
fix  a lower  rent ; we  should  fix  the  rent  of  it  as 
the  land  ought  to  be  notwithstanding  that,  we 
are  bound  to.”  Which  do  you  agree  with  ; is  it 
your  practice  that  you  would  fix  a lower  rent 
according  to  the  condition  you  found  the  land 
in  ? — I would  not  allow  the  tenant  to  benefit  by 
any  deterioration  ; that  is  to  say,  any  wilful 
deterioration. 

3856.  But  surely  he  would  benefit,  would  he 
not,  according  to  that  ? — N o,  in  my  opinion  he 
would  not  benefit. 

3857.  You  mean  he  would  not  make  a larger 
sum  out  of  the  land  because  of  the  rent  you  fixed 
upon  it? — It  would  be  the  tenant’s  own  loss. 

3858.  Supposing  land  of  that  kind  were  in 
contiguity  to  a large  village,  and  therefore 
favourably  situated,  would  you  make  allowance 
for  that? — Certainly;  I would  value  land  con- 
siderably higher  so  situated. 

3859.  You  have  stated  that  you  do  not  take  a 
competition  rent  and  then  make  deductions,  but 
you  do  estimate  the  value  of  the  improvements, 
do  you  not,  before  you  fix  the  rent  ? — Yes. 

3860.  To  what  extent  do  you  estimate  or 
allow  for  any  sum  which  may  have  been  given 
for  tenant  right?— -You  mean  where  a tenant 
purchases  a farm  ? 

3861.  Yes? — In  my  opinion  that  has  put  him 
in  the  shoes  of  his  predecessor,  and  I consider 
lie  has  an  ordinary  occupation  interest ; and  I 
make  no  further  deduction  from  that. 

3862.  You  make  no  deduction? — No  farther 
deduction.  What  I mean  is  this,  that  if  I found, 
the  farm  had  been  given  by  the  landlord  to  the 
tenant  free  from  fine  of  late  years  I would  be 
very  much  higher  in  my  valuation. 

3863.  Then  to  put  it  in  figures,  if  you  found 
two  farms,  each  in  value  to  the  tenant  a pound 
an  acre,  each  of  which  had  improvements  proved 
to  the  extent  of  5s.  an  acre,  that  one  had  been 
bought  at  a high  price  for  the  tenant  right, 
and  the  other  had  been  taken  direct  from  the 
landlord,  how  would  you  treat  them  ? — I would 
make  a considerable  difference  in  that  case.  I 
consider  the  landlord  is  entitled  to  the  higher 
rent  in  the  case  of  the  one  where  he  handed  over 
the  farm  to  the  tenant  free  from  fine,  and 


Mr.  Brodrick — continued, 
equipped,  and  a considerably  higher  rent  than  he 
would  be  in  the  other  case. 

3864.  Then  following  on  that,  if  a landlord 
asks  you  to  fix  the  tenant  right ‘after  you  have 
fixed  a fair  rent,  on  what  principle  do  you  go  ? 
— That  is  the  value  of  the  tenancy  you  mean  ? 

3865.  That  is  the  value  of  the  tenancy  ? — 
Well,  personally,  I try  to  avoid  fixing  it  when- 
ever I can.  When  I have  to  fix  it  I make  a 
guess  at  it  somehow;  I go  as  near  to  it  as  I 
can.  It  is  a very  difficult  thing  to  do;  I have 
got  nothing  to  guide  ine. 

3866.  You  make  a “guess”  at  it? — May  I 
say  this,  that  I used  to  try  and  work  it  out  by  a 
compensation  for  disturbance  rule  under  the 
1870  Act ; but  I was  given  to  understand  that 
there  were  some  decisions  given  by  the  Com- 
missioners which  prevented  it  being  worked  out 
in  that  way.  Well,  once  I was  prevented  work- 
ing it  out  in  that  way  ; I knew  no  other  way  of 
working  it  out  satisfactorily. 

3867.  You  do  not  go  by  the  amount  of  the 
improvements  which  have  been  made  in  fixing 
the  value? — Yes,  we  consider  the  improve- 
ments, of  course. 

3868.  Do  you  also  make  any  allowance  in 
amount  for  any  sum  proved  to  have  been 
given  for  the  tenancy? — Well,  that  would  be 
considered  ; that  would  be  in  evidence  what  he 
gave. 

3869.  Then  he  gets  the  value  for  his  improve- 
ments twice  over ; he  gets  the  reduction  of  . rent 
from  the  landlord,  and  also  the  right  to  sell 
the  improvements  under  your  system.  You 
reduce  his  rent ; you  also  allow  him  to  sell 
them  at  a capital  value? — Yes,  he  sells  his  own 
improvements. 

3870.  In  the  case  of  a man  who  proves  no  im- 
provements and  ha,s  not  bought  the  land,  how  do 
you  assess  the  value  of  his  tenancy  ? — His  value, 
of  course,  would  be  less  than  that  of, a man  who 
had  made  improvements.  There  are  no  rules 
laid  down  ; we  are  all  free  to  arrive  at  that  in 
the  best  way  we  can,  and  I have  always  found 
great  difficulty  in  fixing  the  value  of  the 
tenancy. 

3871.  You  first  reduce  his  rent  ? — On  account 
of  his  improvements. 

3872.  But  suppose  there  are  no  improvements, 
then  does  it  occur  to  you  that  the  reduction  you 
have  given  him  is  immediately  put  into  a capital 
sum  if  you  fix  a high  value  for  the  tenancy  ; is 
he  not  selling  the  decreased  rent  which  you  have 
just  fixed  upon  him? — No,  I do  not  think  so.  I 
do  not  quite  understand. 

3873.  You  reduce  a man’s  rent  from  50/.  to 
40/.? — Yes. 

3874.  Then  you  fix  the  tenant’s  right  at  250/.  ? 
— Yes. 

3875.  Does  not  that  represent  the  fact  that 
you  have  reduced  his  rent,  although  he  has 
proved  no  improvements,  and  given  him  the 
capital  value? — It  proves  that  in  his  case  the 
value  of  his  tenancy  is  at  least  worth  250/. 

3876.  What  I mean  is  that  really,  subject  to 
your  practical  experience,  you  do  not  go  on 
figures  either  in  fixing  the  rent  or  the  value  of 
the  tenancy;  you  go  on  a general  practical 
experience  of  the  value  of  the  land? — Yes. 

3877.  You  are  not  guided  largely  by  prices, 

or 
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Mr.  Brodrich — continued, 
or  by  the  extent  of  produce  ?— Only  in  a general 
way. 

3878.  You  make  a shot  at  it? — I do  not 
make  “ a shot  ” in  valuing  the  land.  You  may 
call  it  “ a shot,”  but  I value  the  land  according 
to  what  I think  it  is  worth  from  my  practical 
experience. 

3879.  You  never  take  such  a step  in  fixing  the 
value  of  improvements  as  saying,  “ You  have  no 
improvements ; you  paid  nothing  for  the  holding, 
and  the  value  of  your  tenancy  is  nil  ” ? — I have 
never  known  such  a case.  His  occupation 
interest  would  be  worth  something. 

3880.  In  your  answer  to  Mr.  Macartney  you 
said  with  regard  to  drainage  that  you  deduct  a 
percentage  of  what  you  considered  to  be  the 
outlay  ? — Yes,  that  is  the  scattered  drainage. 

3881.  You  did  not  say  in  regard  to  value,  not 
the  existing  value,  but  the  original  outlay  ? — 
Yes. 

3882.  Original  outlay? — Yes. 

3883.  Would  not  the  original  outlay  very 
often  be  a different  thing  from  the  actual  value  ? 
—Certainly.  Of  course,  if  we  met  with  a case 
in  which  the  drain  had  conferred  no  benefit  on 
the  land  he  would  not  be  allowed  anything. 

3884.  I am  asking  about  value  ? — As  a rule  it 
is  outlay. 

3885.  But  if  the  outlay  represents  no  actual 

yalue ? — Then  he  is  allowed  nothing. 

3886.  Is  not  the  tenant’s  outlay  very  largely, 
in  drainage,  his  own  labour  ?— Yes,  it  is  gene- 
rally. 

3887.  How  do  you  allow  for  that  labour;  at 
what  rate  ? — I allow  just  the  same  as  if  he  had 
hired  the  labour. 

3888.  According  to  the  market  rate  of  wages  ? 
— Exactly  ; I do  not  see  why  he  is  not  entitled 
to  it. 

3889.  You  say  the  tenant  has  a difficulty 
about  proving  his  improvements ; do  you  find  in 
practice  that  the  landlord’s  books  are  usually 
well  posted  as  regards  improvements  ? — On 
well-managed  estates  they  are  ; but  there  are,  no 
doubt,  cases  where  there  are  no  books  at  all 
kept,  or  where  they  are  kept  in  a very  loose 
way  ; in  fact,  I have  constantly  met  with  cases 
where  the  tenants  have  proved  the  case  for  the 
landlord,  that  is  to  say,  on  cross-examination,  or 
direct  examination,  it  was  proved  by  the  tenant 
that  certain  allowances  had  been  made  which 
the  landlord  really  knew  nothing  about  until 
the  evidence  was  given  by  the  tenant. 

3890.  In  a very  large  number  of  cases,  do  not 
you  find  that  the  landlord  has  kept  no  record  at 
all? — Yes, there  is  no  doubt  about  it  in  the  case 
of  small  estates. 

3891.  Now,  is  it  not  the  case  that  the  tenant 
Can  almost  always  bring  a neighbour  or  someone 
connected  with  him  to  swear  to  improvements 
which  have  been  made  within  a recent  time  ? — 
No,  I do  not  think  sp.  It  is  often  very  difficult 
for  the  tenant ; he  keeps  no  record  of  his 
improvement,  and  I think  it  is  sometimes  very 
difficult  for  the  tenant. 

3892.  Have  you  had  many  cases  before  you  in 
which  tenants  claimed  improvements  made  by 
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the  landlord  on  English-managed  estates  ? — I 
have  had  some,  not  many  ; very  few  of  them 
succeeded. 

3893.  Exactly  ? — Generally  on  the  ground 
that  the  improvements  were  not  maintained  by 
the  landlord. 

3894.  But  you  found  in  those  cases  that  the 
improvements  had  been  substantially  made  by 
the  landlord  ? — Very  much  so. 

3895.  1 hat  an  allowance  had  not  been  made  for 
them,  at  all  events  ; but  those  were  cases  in 
which  you  were  asked  to  hold  that  the  tenancy 

was  outside  the  Act?— Yes. 

3896.  That  is  a legal  point  on  which  you  would 
not  decide,  is  it  not?— It  is  a question  of  law 
and  fact.  In  a question  like  that  it  is  more  law 
than  fact,  I think. 

3897.  Do  you  find,  that  where  the  landlords 
have  given  slate  and  timber  to  build  houses  they 
are  able  to  prove  it  in  the  majority  of  cases? — 
In  many  they  are.  I have  known  many  cases  as 
regards  allowances  for  slates  and  timber  where, 
but  for  the  evidence  of  the  tenants,  the  allowance 
could  not  have  been  proved. 

3898.  Speaking  generally,  you  would  not 
favour,  I understand,  any  system  by  which  the 
revised  rents,  after  the  15  years’  term,  should  be 
fixed  simply  by  a scale  of  prices  existing  then,  as 
compared  with  when  they  were  fixed  before  ?— 
Ido  not  see  how  that  would  work.  I think  it 
would  be  far  more  satisfactory  to  the  parties  to 
have  an  Assistant-Commissioner,  the  Govern- 
ment official,  go  on  the  land ; they  would  have 
more  confidence  in  that  system  than  in  a 
scale  of  prices. 

3899.  1 ask  you  now,  that  being  your  opinion, 
that  the  parties  would  require  that  they  should 
go  upon  the  land,  that  the  land  should  be  seen 
again,  whether  you  do  not  think  in  many  cases 
injustice  would  be  done  where  the  tenant  unfor- 
tunately has  deteriorated  the  soil  ? — I do  not 
think  so,  because  the  inspector  will  see  that  he 
would  go  generally  into  the  case  on  the  land. 


Mr.  Carson. 

3900.  Can  you  suggest  to  the  Committee  any 
way  in  which,  when  all  these  tenancies  fall  in, 
you  can,  by  an  automatic  process,  refix  all  the 
rents? — I do  not  think  so. 

3901.  That  is  what  I understand  is  your 
evidence  ? — That  is.  so.  I do  not  think  any 
satisfactory  automatic  way  could  be  arrived  at. 

3902.  You  suggest  valuing  by  a valuer? — By 
a valuer. 

3903.  You  know,  of  course,  that  that  process 
already  exists  under  the  rules  ? — I do. 

3904.  This  is  the  rule  : “ The  landlord  and 
tenant  of  a holding  desirous  of  having  the  fan- 
rent  of  the  holding  determined  by  a valuer  or 
valuers,  to  be  named  by  the  Land  Commission 
for  the  purpose,  may  serve  upon  the  Court  an 
originating  notice,  in  Form  No.  73,  applying  to 
have  a fair  rent  fixed,  and  consenting  that  such 
fair  rent  shall  be  determined  pursuant  to  the 
report  of  a valuer  or  valuers  appointed  by  the 
Land  Commission.  The  Land  Commission  may 
thereupon  appoint  a valuer  or  valuers,  and  make 
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an  order  fixing  the  fair  rent  pursuant  to  the. 
report,  unless  cause  be  shown  as  in  next  rule. 
The  originating  notice,  served  as  above,  must  be 
accompanied  by  the  sheet  of  the  Ordnance  Map 
showing  the  holding.”  Do  you  suggest  any 
alteration  of  that  rule  ? — No,  I think  that  is  a 
good  rule;  but  my  experience  is  this,  that  the 
tenants  do  not  understand  it,  and  that  any  case 
which  has  come  before  me  has  always  been  ini- 
tialed by  the  landlord  or  his  agent. 

3905.  So  you  would  suggest  that  that  rule,  by 
the  publication  of  it,  should  be  made  more 
general ; that  it  should  be  brought  more  to  the 
knowledge  of  the  tenants  ? — Well,  that  would  do 
good  ; but  I should  suggest  that  in  every  case  a 
Court  valuer  should  in  the  first  instance  inspect 
the  farm. 

39()6.  But  you  say  you  do  not  suggest  any 
alteration  in  this  rule.  I suggest  to  you  that 
the  rule  ought  to  be  made  compulsory  without 
the  consent  of  either  party  ? — I would  approve 
of  that. 

3907.  You  would  approve  of  that  ? — I would 
approve  of  that  as  a first  step. 

3908.  Do  not  you  think  the  real  reason  that 
that  rule  has  failed  is  that,  although  there  is  an 
advantage  under  it,  there  is  no  appeal  under  it; 
you  think  that  the  landlord  and  tenant  would  not 
agree  as  to  the  procedure? — No. 

3909.  I think  it  requires  the  mutual  agree- 
ment of  both? — It  certainly  does,  but  I think 
the  tenant,  as  a rule,  is  not  aware  of  it,  or  does 
not  know  how  to  go  about  it.  I come  to  that 
opinion  judging  from  the  number  of  cases  I have 
dealt  with ; they  have  all  been  initiated  by  the 
agent  of  the  estate. 

3910.  I know  the  rule  has  failed,  and  I am 
inclined  to  agree  with  you  that  that  is  probably 
one  of  the  reasons.  Now,  can  you  suggest  in  an 
ordinary  case  of  an  application  for  a fair  rent  any 
advantage  at  all  that  is  derived  by  the  hearing 
before  the  Sub-Commission  where  there  is  no  law 
involved  ? — I think  in  a very  large  proportion 
of  cases  there  is  very  little  advantage. 

3911.  Do  you  think  the  tenant  likes  the 
field-day  ? — Oh,  he  does ; the  tenant  likes  it. 

3912.  Of  course  he  has  to  pay  for  it;  he  has 
to  pay  his  solicitor  and  witnesses ; but  what  I 
would  like  to  ask  you  (because  you  have  had 
great,  experience  in  this)  is  this:  Is  there  any- 
thing derived  from  a hearing  before  a Sub- 
Commission  which  might  not  very  well  be  put 
upon  a sheet  of  paper  in  a form  settled  according 
to  the  usual  questions  asked  there,  to  be  filled  in 
by  the  landlord  and  tenant,  then  submitted  to  a 
valuer,  who  would  go  down  upon  the  land,  and 
see  the  parties,  as  you  go  out  now,  and  settle 
the  rent? — I think  that  would  be  a very  simple 
way  of  doing  it. 

3913.  Would  you  approve  of  that ; would  you 
think  that  would  work  well;  for  instance,  the 
following  form,  say  : “ Your  rent,  has  it  ever 
been  increased  ?”  ( I am  taking  what  you  have 
heard  so  often  in  the  Sub-Commission  Court.) 

“ Has  the  rent  ever  been  increased?  If  so, 
when  ? What  improvements  have  you  made  ? 
Has  the  landlord  allowed  any  ? ” Then,  upon 
the  other  hand,  the  landlord  to  be  asked  very 
much  the  same  questions.  These  being  sub- 
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mitted,  would  not  you  have  everything  then 
that  you  get  in  an  ordinary  hearing  ? — I think, 
in  the  majority  of  cases,  we  would  have  all  the 
information  that  was  necessary. 

3914.  And  all  the  information  that  you  usually 
get?  — And  all  the  information  that  we  usually 
get. 

3915.  As  a rule,  in  the  ordinary  case,  do  you 
find  much  divergence  of  opinion  in  the  evidence? 
-No. 

3916.  The  evidence  on  both  sides  ? — No  ; as  a 
rule  there  is  very  little  except  as  to  value. 

3917.  Am  I not  right  in  saying  that  in  a great 
many  cases,  in  fact,  in  the  vast  majority  of  cases, 
the  landlord  gives  no  evidence  except  as  to 
value  ? — The  landlord  very  often  gives  none  ; not 
even  evidence  as  to  value. 

3918.  That  would  apply  to  60  or  70  per  cent, 
of  the  cases,  would  it  not  ? — I think  so ; fully 
that. 

3919.  So  that  there  is  really  no  divergence  of 
evidence  ? — No. 

3920.  And  if  you  limit  what  I previously  put 
to  you  by  this  rule  to  give  the  right,  either  to 
landlox-d  or  tenant,  to  state  a disputed  case  upon 
the  form,  do  not  you  think  you  would  in  that 
case,  .obviate  all  difficulty? — Yes;  I think  that 
would  work. 

3921.  Can  you  give  us  any  idea  at  all  of,  or 
have  you  ever  inquired  into,  what  is  the  expense 
to  a tenant,  say  ol  50  acres,  holding  at  301. 
a-year,  in  an  ordinary  case,  of  having  his  rent 
fixed  ? — I lately  found  out  the  costs  in  some  30 
cases,  each  of  the  tenants  paid  1 1.  to  their  solicitor, 
and  10s.  to  their  surveyor  ; that  was  30 s.  They 
were  very  small  cases,  about  10  acre  cases. 

3922.  Thirty  shillings  each  ? — Yes  ; that  was 
the  cost  in  those  cases  to  the  tenant. 

Chairman. 

3923.  Is  not  there  a fee  to  the  Court,  too  ? — 
The  fee  is  Is.,  I think,  for  the  originating 
notice. 

Mr.  Sexton. 

3924.  How  far  have  these  tenants  to  travel  to 
come  in  to  the  Court? — Those  tenants  had  to 
come  nine  or  ten  miles. 

3925.  Of  course  it  took  them  at  least  a day  ? 
— It  took  them  a day. 

3926.  It  may  have  taken  them  more? — No; 
we  heard  all  their  cases  in  one  day. 

3927.  For  instance,  if  you  did  not  conclude  the 
list  in  the  day  they  would  have  to  come  again  ? — 
That  has  occurred. 

3928.  Two  or  three  days  they  may  have  to 
come  the  ten  miles? — Yes,  there  is  no  doubt 
about  it. 

3929.  Have  they  not  come  very  often  and 
complained  of  having  had  to  come  away  from 
their  work  at  difficult  times  ? — Yes  ; we  have  had 
many  complaints. 

Mr.  Carson. 

3930.  I should  like  to  ask  you  as  to  the  system 
of  allowing  for  improvements  which  you  have 
told  us  of.  I think  I understand  as  regards  the 

greater 
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greater  improvements,  if  I may  so  call  them,  you 
do  not  go  into  the  per-centage  at  all  ? — No. 

3931.  Now  I want  to  see  exactly  how  you 
work  that  out.  You  say  you  first  take  the 
previous  value  ; I will  take  reclamation  ? — 
Yes. 

3932.  You  take  the  previous  value,  you  do  not 
have  much  difficulty  about  that  ? — No. 

3933.  Because  you  can  usually  get  some  evi- 
dence about  it? — Yes. 

3934.  Then,  as  I understand,  you  give  the  un- 
provability to  the  landlord  ? — Yes. 

3935.  Do  you  give  the  improvability  to  the 
landlord  before  you  have  ascertained  what  in- 
crease there  is  to  the  letting  value  ? — No.  Some- 
times 1 do,  and  sometimes  I do  not.  Take  this 
case,  where  the  reclamation  is  not  yet  carried  out, 
where  the  piece  of  the  mountain  that  is  going  to 
to  be  reclaimed  is  simply  fenced  in. 

3936.  I would  not  call  that  reclamation? — No, 
but  it  is  the  first  step  to  reclamation.  The 
tenant  is  going  to  reclaim  two  acres  of  mountain, 
1 would  put  exactly  the  same  rent  on  those  two 
acres  before  the  tenant  commenced  the  work  as 
I would  when  the  work  was  done;  in  valuing 
that  two  acres  I take  improvability  into  account. 

3937.  Although  it  was  not  improved  ? — Al- 
though it  was  not  improved  ; it  was  fenced  in 
for  the  purpose  of  reclamation  and  going  to  be 
reclaimed. 

3938.  Do  I understand  you  then  to  say,  as 
this  seems  important,  that  if  you  anticipate  im- 
provement in  addition  to  the  rent  which  you  find 
is  the  fair  rent  in  existing  circumstances,  you 
give  a rent  to  the  landlord  on  the  chance  of  im- 
provement ? — If  I may  explain  it  in  this  way,  I 
should  like  to  do  so : Take  a mountain  run,  a 
piece  of  mountain,  20  acres,  that  is  attached  to  a 
farm ; that  mountain  run,  say,  is  worth  for 
grazing  purposes  Is.  an  acre.  The  tenant  wants 
to  enclose,  say,  two  acres  of  it  for  the  purpose  of 
reclamation  ; he  encloses  it ; I go  there  to  fix 
a fair  rent ; I see  that  this  two  acres  has  been 
enclosed,  and  that  the  tenant  is  about  to  reclaim 
it ; I have  to  arrive  at  what  is  fair  in  that  case. 
I take  it  that  this  two  acres  is  the  best  of 
the  mountain,  it  is  very  likely  to  be,  and, 
if  the  whole  of  it  was  as  good  as  that  two  acres, 
instead  of  being  put  at  a shilling,  I would 
probably  put  3s.  an  acre  on  the  whole  run.  Then 
I have  to  consider  the  difficulties  the  tenant 
will  have  in  reclaiming  it,  and  what  it  is  likely 
to  be  brought  to  by  the  tenant’s  outlay,  and  per- 
haps I put  on  a shilling  or  two  shillings  in 
addition  to  the  3s.,  and  I might  think  that  4s.  or 
5s.  would  be  a fair  rent  in  that  case  ; and  he 
would  be  entitled  to  exactly  the  same  if  the  tenant 
had  spent  his  money,  and  the  land  was  reclaimed. 

3939.  Does  not  that  come  back  to  this,  that 
actually  before  it  is  reclaimed  you  put  an  in- 
creased rent  upon  it  ? — Certainly.  I put  what  I 
consider  the  fair  value,  and  let  the  tenant  do 
what  he  likes  with  it. 

3940.  Suppose  the  tenant  changed  his  mind 
and  thought  that,  although  he  had  put  his  fence 
round,  he  would  not  go  on  with  the  improvement, 
under  your  valuation  he  would  continually  be 
paying  the  improved  rent  to  the  landlord  ? — He 
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would  be  paying  a fair  rent  to  the  landlord  for  it : 
he  may  do  what  he  likes  with  it. 

3941.  For  the  improvability? — Yes,  that  is 
what  the  landlord  is  entitled  to,  I think. 

3942.  Do  not  you  think  that  if  (he  landlord 
gets  the  fair  rent,  that  is  all  he  should  get? — It 
would  not  be  fair  if  I left  out  improvability. 

3943.  Do  not  you  see  that  what  you  are  doing 
in  that  ease  is  that  you  are  really  giving  some- 
thing additional  upon  the  assumption  that  an  im- 
provement is  going  to  be  made  which  may  never 
be  made  ? — No  ; it  is  nothing  to  me  whether  the 
tenant  improves  it  or  not.  1 have  to  consider 
what  that  two  acres  is  worth. 

3944.  Then  what  is  the  necessity  of  your  tell- 
ing us  about  the  fencing  it  round  ? — Because  by 
that  I see  he  is  going  to  reclaim  those  two  acres, 
and  he  tells  me  he  is  about  to  reclaim  them. 

3945.  I pass  from  that,  but  I suggest  to  you 
that  that  is  rather  hard  on  the  tenant.  I come 
now  to  the  case  where  an  improvement  has 
actually  taken  place,  and  I put  this  : Reclama- 
tion, ihere  has  been  actual  reclamation  can-ied 
out ; the  value  previously  to  the  reclamation 
was  1 Os.  an  acre  ( I am  taking  the  whole  of  the 
land  reclaimed).  Then,  as  I understand,  you 
give  the  improvability  to  the  landlord,  what 
improvability  would  you  give  in  that  case? — It 
would  be  included  in  the  10s. 

3946.  If  the  value  previously  was  10s  ? — Yes, 
I take  everything  into  account  in  that. 

3947.  Then  am  I right  in  saying  that  no 
matter  what  improvement  is  made  upon  the  land 
you  never  give  the  landlord  anything  more  ? — 
No,  nothing  more. 

3948.  Then  you  do  not  give  the  landlord  any 
of  what  is  called  the  “ unearned  increment  ” ? — 
Certainly  ; I do  that  in  the  improvability  in  the 
first  instance. 

3949.  I want  to  know  whether  there  is  an 
improvement  or  not  according  to  your  valuation, 
does  the  landlord  always  get  the  same  in  your 
system  of  fixing  a fair  rent  ?— Certainly,  he  gets 
the  same. 

3950.  He  gets  the  same  whether  there  is  im- 
provement made  or  not?  — Whether  there  is 
improvement  made  or  not ; if  the  improvement 
is  made  it  must  go  to  the  tenant. 

3951.  I want  to  understand  that.  Then  let 
me  take  this  case : Supposing  the  tenant’s  im- 
provement by  reclamation  added  on  10s.  an  acre 
to  the  land,  no  matter  what  the  cost  of  the 
tenant’s  improvement  was  (be  it  small  or  be  it 
great)  which  caused  that  10s.  an  acre  improve- 
ment, you  would  give  the  whole  of  that  to  the 
tenant  ? — Certainly  ; but,  in  valuing  the  land  in 
its  wild  state,  I should  take  into  account  the 
capabilities  of  the  soil,  the  facilities  for  im- 
provement. 

3952.  You  go  into  a field,  and  you  examine  it, 
and  in  the  examination  you  take  into  account  all 
its  capabilities  as  one  of  the  circumstances  \ — 
Certainly. 

3953.  And  you  put  the  same  rent  upon  the 
tenant  whether  that  field  has  been  improved  or 
whether  it  has  not? — Yes,  the  same. 

E e 3 3954.  And 
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3954.  And  irrespective  of  what  it  has  cost  to 
improve  it? — Yes. 

3955.  Therefore  if  the  tenant,  by  a . small 
outlay,  say  by  an  outlay  of  57.  an  acre,  were  able 
to  increase  the  value  of  the  land  10s.  an  acre, 
the  tenant  would  get  the  whole  benefit  of  that  ? 
— No,  because  in  valuing  the  land  in  the  first 
instance,  improvability  should  have  been  taken 
into  account. 

3956.  You  do  it,  do  not  you  see,  whether  the 
improvement  is  made  or  not,  you  put  the  same 
thing  on  ? — Certainly ; I think  the  landlord  is 
entitled  to  it.  I try  to  give  the  tenant  the 
full  benefit  of  his  improvement. 

Mr.  Sexton. 

3957.  I understand  when  you  go  into  a field, 
you  value  it  according  to  its  improvability  ? — 
Certainly,  according  to  its  capabilities  for 
improvement. 

3958.  That  is  to  say,  you  value  it  as  if  the 
improvements,  for  which  it  has  a capability,  had 
been  made? — I think  it  is  exactly  the  same  to 
me,  whether  it  has  been  made  or  whether  it  has 
not,  as  to  what  the  landlord  is  to  get. 

3959.  The  question  is  : When  you  go  into  the 
field  you  form  a certain  notion  as  to  how  far  it 
can  be  improved,  as  to  its  improvability  ? — Yes, 
as  regards  reclamation. 

3960.  And  you  value  it  as  if  the  improvement 
of  which  it  is  susceptible  had  been  made  ?— I do 
not  value  it  in  its  improved  state.  I value 
it  in  its  unimproved  state.  I try  to  arrive  at  what 
it  was  worth  in  its  unimproved  state,  taking  all 
the  circumstances  into  account. 

Mr.  Carson. 

3961.  Could  you  give  us  any  idea  of  land  that 
you  find,  in  its  natural  condition,  worth  10s.  an 
acre,  what  would  you  say  was  allowed  in  that 
for  the  improvability? — Land  that  I put  10s.  an 
acre  on? 

3962.  Yes? — Well,  I may  have  allowed  two 
or  three  shillings  an  acre. 

3963.  I do  not  want  to  know  what  you 
“may  have”  done?— I cannot  give  any  other 
answer. 

3964.  That  10s.  an  acre  brings  the  special 
quality  of  the  land  to  your  mind ; 10s.  an 
acre  ? — I may  have  allowed  two  or  three 
shillings. 

3965.  But  do  you  allow  it? — Certainly. 

3966.  Two  or  three  shillings  an  acre  ? — Yes. 

Cha  ir-man. 

3967.  Suppose  you  take  3s.  for  improvability: 
You  told  us  there  were  three  ingredients,  wild 
value,  improvability,  and  tenants’ improvements  ? 
— Yes. 

3968.  If  you  allow  3s.  for  the  element  of 
improvability,  you  allow  7s.  then  for  the  advance 
on  the  prairie  value  of  the  land? — Certainly. 
In  that  case  the  land,  by  the  tenants’  improve- 
ments, may  be  worth  a pound  an  acre,  and 
probably  is. 

3969.  I am  not  speaking  about  the  tenants’ 
improvements,  but  the  other  two  elements  ? — • 

Mr.  Carson. 

3970.  Take  a case  now.  You  have  allowed 


Mr.  Carson — continued. 

7s.  for  the  original  state  of  the  land,  3s.  for  the 
improvability.  Supposing  the  tenant  in  that  case 
now,  by  his  improvement,  at  an  expense  of  57., 
increased  the  value  to  a pound  an  acre,  would 
you  give  the  tenant  the  whole  of  the  next  10s.  ? 
— That  is  an  imaginary  case.  I have  already 
said,  that  10s.  is  the  value  of  that  land  and  the 
fair  rent. 

3971.  That  is  the  original  value  before  the 
improvements? — No,  7s.  I think,  perhaps,  in  cer- 
tain cases. 

3972.  No,  the  3s.  was  only  the  improvability  ? 
— My  fair  rent  in  that  case  would  be  10s.,  in- 
cluding improvability. 

3973.  Seriously  now,  did  you  ever  really 
make  out  one  of  these  sums  in  fixing  a fair  rent  ? 
— Most  certainly. 

3974.  You  did  ? — You  are  talking  of  reclama- 
tion ? 

3975.  Yes?— I always  try  to  arrive  at  what 
the  land  is  worth  in  its  wild  state. 

3976.  You  told  me  that  you  fixed  buildings  in 
the  same  way  ? — No,  I do  not  think  I did. 

3977.  The  “ great  improvements,”  yes  ? — No. 

3978.  You  said  buildings  and  reclamation  ?— 
Reclamation  and  thorough  drainage  ; I beg  your 
pardon. 

3979.  In  the  buildings  do  you  put  the  per- 
centage ?— If  they  belong  to  the  landlord. 

3980.  Supposing  they  belong  to  the  tenant?  — 
If  they  belong  to  the  tenant  no  rent  is  put  on 
them. 

3981.  No  rent  is  put  upon  the  buildings  at  all 
if  they  belong  to  the  tenant? — If  they  belong  to 
the  tenant. 

3982.  No  matter  how  much  they  increase  the 
value  of  the  farm  ? — No  ; no  rent  is  put  upon 
them  then. 

3983.  Then  in  that  case  you  do  not  allow  the 
landlord  anything  for  improvability  ?— In  the 
buildings  ? 

3984.  Yes? — No;  if  the  buildings  belong  to 
the  landlord  he  receives  rent. 

3985.  Then  supposing  the  buildings  cost  a 
hundred  pounds,  suppose  they  add  to  the 
letting  value  of  the  farm  107.  a year,  you  give  the 
whole  of  that  to  the  tenant? — Yes. 

3986.  I want  to  know  whether,  as  a matter  of 
practical  experience,  in  the  majority  of  cases  that 
Come  before  you,  it  is  not  usual  for  the  leading 
Commissioner  to  ask,  “ Does  the  landlord  claim 
the  buildings  ” ?— It  is  quite  a usual  question  to 
ask. 

3987.  The  first  question,  or  one  of  the  first,  is 
it  not? — Yes. 

3988.  And  am  not  I right  in  saying  that  the 
landlord,  as  a rule,  does  not  claim  them? — He 
very  often  does  not  claim  for  them. 

3989.  Unless  he  is  able  to  produce  books? — 
As  a rule,  I think  I may  say  he  docs  not  claim 
them  ; certainly  he  does  not,  in  Ulster,  claim 
them  as  often  as  outside  Ulster. 

3990.  I take  Tipperary  ; I think  you  have 
been  a good  deal  in  Tipperary  ? — Yes. 

3991.  In  Tipperary,  now,  for  instance,  as  a 
general  rule  ? — They  very  often  do  not  claim 
them. 

3992.  Is  not  that  mostly  so  ? — Well,  I cannot 
say.  I would  not  like  to  go  further  than  saying 
that  they  very  often  do  not  claim  the  buildings. 

3993.  And 
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Mr.  Carson — continued. 

3993.  And  in  a great  many  cases  that  come 
before  you  there  is  really  no  controversy  on  the 
buildings  question  at  all,  is  there? — That  very 
often  is  the  case,  no  doubt. 

3994.  Of  course  you  are  aware  that  the  tenant 
has  the  right  to  see  the  landlord’s  books  if  he 
wishes  ?— Well,  I was  not  aware  of  that. 

3995.  Then,  of  course,  you  can  tell  me  nothing 
about  it  if  you  were  not  aware  of  it.  With  re- 
ference to  the  necessity  of  an  endorsement  of  the 
originating  notice,  do  you  suggest  to  the  Com- 
mittee that  it  would  be  better  to  do  away  with 
the  endorsement  of  the  particulars  of  improve- 
ments?— No,  I do  not  at  all  suggest  that. 

3996.  Do  you  think  it  is  absolutely  necessary  ? 
— I think  it  is  very  necessary. 

3997.  Do  the  Commission  ever  refuse  to  allow 
the  particulars  to  be  served  at  any  time,  and,  if 
necessary,  to  grant  an  adjournment  ? — I have 
never  heard  an  adjournment  refused  where  a 
tenant  applied  for  it  on  the  ground  of  his  improve- 
ment; never. 

3998.  You  said  that  there  were  some  cases 
where  the  tenant  preferred  to  give  up  his  im- 
provements rather  than  have  an  adjournment  ? — 
I have  met  that  extraordinary  case,  but  on  in- 
vestigation I have  very  often  found  that  the 
improvements  were  not  very  much. 

3999.  I was  just  going  to  ask  that.  Was  it 
not  really  because  there  was  nothing  substantial 
in  them  ? — As  a rule,  that  is  the  case  where  they 
give  up  their  improvements. 

4000.  Do  you  consider  that  any  injustice  has 
ever  been  caused  by  reason  of  the  particulars  of 
improvements  being  required  to  be  endorsed  on 
the  originating  notice  ? — Yes  ; I have  seen  it. 

4001.  In  how  many  cases? — I cannot  say  in 
how  many,  but  I have  often  found  that  to  be  the 
case.  Only  the  other  day  I was  on  a farm  where 
the  tenant  had  omitted  to  state  his  improvements, 
I found,  when  on  the  land,  considerable  improve- 
ments in  the  way  of  drainage. 

4002.  Did  you  give  them  to  him? — No:  we 
could  not  give  them  to  him. 

4003.  Why? — Because  he  had  not  claimed 
them  on  his  notice. 

4004.  Surely  if  you  found  the  improvement 
on  looking  at  the  land,  and  saw  that  it  must  have 
been  made,  or  a portion  of  it,  during  the  tenancy, 
you  would  give  it  to  the  tenant? — We  cannot 


Mr.  Carson — continued, 
give  it  to  the  tenant  under  such  circumstances. 

4005.  Why : is  it  because  he  did  not  prove  it 
in  court  ? Do  you  know  the  case  of  W all'  v. 
Foy’s  School,  a case  that  Mr.  Bailey  referred 
to,  and  which  he  said  his  Sub-Commission  had 
always  acted  upon  ? This  is  a quotation  from 
Cherry  relating  to  it : “ In  cases  where  there  is 
no  presumption  of  law  in  favour  of  the  tenant 
under  this  section,  there  may,  however,  be  a 
presumption  of  fact,  so  as  to  establish  his  claim 
to  the  improvements  without  strict  proof  of  their 
having  been  made  by  him  or  his  predecessors  in 
title.  Thus,  where  buildings  from  their  age 
appear  not  to  have  been  elected  before  the  com- 
mencement of  the  tenancy,  the  court  majr  pre  - 
sume that  they  were  erected  by  the  tenant.” 
W ould  not  you  apply  that  in  the  case  of  buildings  ? 
— I think  we  could  not  apply  it,  when  the  tenant 
neglected  to  claim  the  house  in  court.  In  the 
case  you  have  just  mentioned  I think  the  build- 
ings would  have  been  claimed  on  the  notice,  and 
evidence  given  about  them. 

4006.  No,  it  is  evidence  the  Commissioners 
would  have  seen  on  the  land  ?— The  tenant  would 
have  claimed  for  them  already  on  his  notice. 

4007.  They  are  plainly  cases  he  could  not 
prove.  Could  you  suggest  to  us  then,  any  altera- 
tion in  the  rule  with  reference  to  these  particulars 
which  would  obviate  the  difficulty  ? — I think 
not. 

4008.  The  difficulty  arises  not  from  the  Act  of 
Parliament,  but  from  the  notice  ? — From  neglect 
of  the  party  to  see  the  notice  properly  filled 
up. 

4009.  Would  you  suggest  that  we  should 
enact  in  any  way  that  it  should  be  sufficient  if 
the  Commissioners  themselves,  on  going  upon 
the  land,  saw  the  improvements  ; would  you  say 
that  that  should  obviate  the  difficulty  ?—  Some- 
thing might  be  done. 

4010.  It  is  important  that  the  tenant  should 
not  be  deprived  of  his  improvements  ? — It  is 
important. 

4011.  Do  you  see  any  difficulty  in  that,  that 
the  rule  should  be  so  framed  that  it  would 
not  apply  if  the  Commissioners  upon  the  land  saw 
the  evidence  of  the  improvements  ? — It  would 
be  difficult  to  make  such  a rule  ; the  landlord  or 
his  representative  should  know  what  improve- 
ments were  to  be  claimed. 
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Tuesday , 12  th  June  1894. 


MEMBERS  PRESENT : 


Mr.  Brodrick. 

Mr.  Dillon. 

Mr.  Hayes  Fisher. 
M r.  Fuller. 

Mr.  Leese. 

Mr.  Macartney. 


Mr.  M'Cartan. 

Mr.  John  Morley. 
Mr.  T.  W.  Russell. 
Mr.  Sexton. 
Colonel  Waring. 
Mr.  Wharton. 


The  Right  Honourable  JOHN  MORLEY  in  the  Chair. 


Colonel  E.  R.  Bayly,  again  called  in ; and  further  Examined. 


Mr.  Fuller. 

4012.  Will  you  specify,  as  shortly  as  you  can, 
how  far  the  interests  of  the  landlords  are  affected 
injuriously,  first,  by  the  administration  of  these 
Acts? — I do  not  think  they  are  affected  in- 
juriously at  all.  It  is  a loss  to  the  landlord  to 
have  his  rent  reduced  ; but  if  he  gets  what  is 
fair,  I consider  he  is  not  injured. 

4013.  Then,  in  no  part  of  these  numerous  A.cts 
that  we  have  to  consider  do  you  feel  that  the 
landlords  have  anything  to  complain  of?— As  a 
matter  of  fact,  they  hjpve  suffered  very  much  in 
the  reduction  of  rents. 

4014.  In  the  Acts  of  Parliament,  I mean,  that 
you  have  to  assist  in  administering  ? — I think 
they  have  got  the  “ best  end  of  the  stick.” 

4015.  Now,  perhaps,  you  will  kindly  tell  me, 
in  your  experience,  how  far  you  think  the  tenants 
are  injured  by  the  administration  of  these  Acts? 
— I think  they  are  injured  sometimes  ; they  are 
injured  very  often  by  not  being  allowed  for  their 
improvements. 

4016.  Then,  as  regards  improvements,  you 
think  they  do  not  get  sufficient  compensation  ? — 
In  many  cases  they  do  not  get  any,  and  in  other 
cases  they  only  get  part  compensation. 

4017.  Then,  in  that  case,  I understand,  if  there 
are  improvements,  and  the  tenant  does  not  get 
the  advantage  of  those  improvements  made  by 
himself,  those  improvements  become  the  property 
of  the  landlord  ?— Yes. 

4018.  And,  therefore,  am  I correct  in  saying 
this : that  the  landlord  is  greatly  benefited  by 
these  Acts  of  Parliament? — I consider  that  a 
landlord  who  acquires  a tenant’s  improvements 
is  a gainer  ; in  fact,  decidedly  a gainer  ; he  gets 
more  rent  upon  the  particular  farm. 

4019.  Then  I gather  from  those  questions  I 
have  asked  you  that  in  no  case  does  the  landlord 
lose,  and  in  many  cases  he  may  win  ? — If  the  Act 
is  fairly  administered  I do  not  think  the  landlord 
in  any  case  loses. 

4020.  And  in  some  cases  he  may  win  ? — That 
is  my  opinion. 

4021.  Now  I should  like  to  know  exactly  the 


Mr.  Fuller — continued. 

particular  points  where  the  landlord  wins.  I 
want  to  draw  your  attention  to  one  or  two  points 
upon  this  matter,  because  I am  not  versed  in 
Irish  land  law.  It  has  been  stated  in  evidence 
before  that  the  landlord  has  a power,  when  a 
judicial  rent  is  fixed,  to  have  the  specified  value 
put  upon  the  tenant’s  holding  ? — Yes. 

4022.  That  is  so,  is  it  ? — It  is. 

4023.  We  have  been  told  also  that  that 
specified,  or  true,  value  is  lower  than  the  com- 
petitive value? — Yes. 

4024.  And  that  the  landlord  can  buy  back, 
under  the  principle  of  pre-emption,  the  tenant’s 
holding  at  the  price  that  is  fixed  when  a judicial 
rent  is  placed  upon  the  land  ? — Not  when  the 
value  of  the  tenancy  is  fixed ; it  does  not  give 
them  the  right  until  the  tenant  chooses  to  sell ; 
but  in  the  case  of  pre-emption,  where  the  tenant 
takes  proceedings  to  sell  his  farm,  the  landlord 
has  the  right  of  pre-emption.  Fixing  the  value 
of  the  tenancy  is  a different  thing  to  the  pre- 
emption. 

4025.  .It  is  part  of  the  administration  of  these 
Acts,  is  it  not  ? — It  is  part  of  the  Act. 

4026.  Therefore  I gather  that,  supposing  the 
tenant  wishes  to  leave  his  farm  and  to  sell  his 
interest,  the  landlord  may  buy  back  that  interest 
at  the  specified  value  fixed  at  the  time  the 
judicial  rent  is  originally  fixed  ? — That  is  so. 

4027.  In  that  case,  supposing  that  the  tenant 
makes  some  considerable  improvements  between 
the  date  when  the  rent  is  fixed  and  the  date 
when  he  chooses  to  go  out  of  his  /arm,  will  that 
same  sum  of  money  that  is  fixed  as  a specified 
value  be  the  same,  notwithstanding  the  improve- 
ments that  the  landlord  would  have  to  pay  for  if 
purchasing  the  tenant's  right  ?— The  landlord 
would  purchase  that  farm  at  a price  fixed  by 
the  Sub-Commission  perhaps  10  years  pre- 
viously. 

4028.  Even  if  the  tenant  had  made  large 
improvements  ? — I think  so  ; and  that  is  why  I 
think  it  would  be  very  unfair  to  the  tenant  to 
have  a price  fixed  perhaps  numbers  of  years 
before  he  may  wish  to  sell. 

4029.  Therefore  you  think  the  Act  which 

deals 
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Mr.  Fuller — continued. 

deals  with  this  question  (I  do  not  know  which 
Act  it  is)  is  unjust  to  the  tenant  in  that  respect 
where  there  is  a specified  value  fixed  ? — I think 
so  ; I think  it  is  unjust.  I think  it  acts  as  a 
hindrance  to  that  man  in  improving  his  farm. 

4030.  Exactly  ; I was  going  to  ask  that  very 
question? — The  value  of  the  tenancy  may  be 
fixed  at  150/.  or  200/. ; he  may  wish  to  make 
improvements,  and  I can  fancy  the  tenant  being 
debarred  from  making  improvements  by  knowing 
that  the  value  of  his  farm  is  fixed  at  150/.,  and 
that  if  he  made  the  improvements  he  would  still 
only  get  150/.  for  the  farm. 

Chairman. 

4031.  A Member  of  the  Committee  would  be 
glad  to  know  how  far  all  these  answers  you  are 
giving  to  Mr.  Fuller  are  based  on  hypothetical 
cases,  or  how  far  they  are  a description  of  cases 
that  arise  in  your  experience  and  practice  ? — I 
am  confining  myself  to  a description  of  cases 
which  arise.  I may  say  1 have  never  heard  of 
a case,  after  the  value  of  the  tenancy  has  been 
fixed,  of  a tenant  selling;  it  has  not  come  under 
my  observation. 

4032.  Then  your  answers  to  Mr.  Fuller  are 
answers  based  upon  your  view  of  what  you 
would  do  in  certain  cases  if  they  should  arise  ? 
— Y es. 

4033.  Hypothetical  cases?  — To  a certain 
extent. 

Mr.  Fuller. 

4034.  Then  your  experience  in  Ireland  as  to 
the  working  of  the  Land  Acts  upon  that  particu- 
lar point  that  I have  referred  to  is,  that  they 
are  generally  injux-ious  to  agricultural  prospects 
in  that  country,  in  the  deterrent  influence  they 
place  upon  the  tenants  against  improvement  ? — 
That  is  my  opinion. 

4035.  That  is  one  case  in  which  you  think 
that  the  Acts  at  present  are  injurious  to  the 
tenants.  Now  let  me  ask  you  as  to  another 
case.  As  regards  fee-farm  grants,  I understand 
that  in  those  cases  all  tenants  who  enter  the 
court  for  a judicial  rent  would  be  x-ack-rented  ; 
that  is  to  say,  that  the  judicial  rent  would  be 
fixed  upon  all  the  impi-ovements  they  have  made  ? 
— Their  improvements  are  confiscated  ; they  go 
to  the  landlord. 

4036.  And  do  you  consider  that  that  is 
a serious  injury  to  the  tenants  ? — I do,  most 
certainly. 

4037.  When  we  speak  of  being  “ rack-rented,” 
you  mean  that  the  tenant  would  be  rented  on 
his  own  improvements? — He  would  be  rented 
on  his  own  improvements. 

4038.  You  consider  that  that  is  a second 
injury  to  the  tenants?- — I think  it  is  a very  great 
injustice. 

4039.  In  your  experience,  have  you  known 
any  tenants  debarred,  or  not  debarred,  but 
shrinking,  from  coming  before  the  courts  in  con- 
sequence of  the  arrears  of  rent? — Yes,  I have  ; 

I have  constantly  heard,  when  I have  been 
going  over  lands,  of  adjoining  tenants  that  have 
bxen  debarred  by  arrears  of  rent  from  coming 
into  court. 

4040.  What  is  the  bar  ? — They  may  feel 
that  the  agent  may'  be  hard  on  them  about 
the  an-ears,  and  may  try  to  recover  these 

0.122. 
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arreai's,  if  they  go  into  court.  I cannot  say 
what  the  bar  may  be.  There  are  many  reasons ; 
arrears  certainly  keep  tenants  out  of  court. 

4041.  And  do  the  tenants,  in  your  experience, 
generally  feel  aggrieved  upon  that  point?  — 
Certainly. 

4042.  Then  this,  perhaps,  is  more  a legal 
question,  as  regards  the  costs.  I understand 
that  the  costs,  whether  the  tenants  win  their 
cases,  or  whether  they  lose  them,  it  is  all  the 
same,  they  have  to  pay  the  costs  ? — That  is  the 
practice,  that  each  party  bear  their  own,  except 
under  exceptional  circumstances. 

4043.  Is  not  that  judge-made  law? — I cannot 
answer  that  question  ; it  is  the  px-actice. 

4044.  You  and  1 are  not  lawyers,  so  we  do 
not  know  ; but,  as  a matter  of  fact,  they  do.  Is 
that  considered  a hardship,  in  your  experience, 
that  they  feel ; when  they  win  their  cases 
they  have  to  pay  costs  ?—  It  is  the  practice ; 
they  are  well  accustomed  to  it  now. 

4045.  You  have  not  heard  it  alleged  ? — I have 
heard  that  brought  up  as  a grievance  ; but  it  has 
been  the  practice  now  for  a number  of  j ears,  and 
people  have  become  reconciled,  more  or  less, 
to  it. 

4046.  Like  an  old  sox'e? — Yes. 

4047.  I think  I understood  you  to  say  that 
you,  in  your  valuation,  always  assume  or  pre- 
sume that  the  repairs  are  done  by  the  tenants  ? 
— Y es. 

4048.  You  take  that  for  granted  ? — I take  that 
for  granted. 

4049.  We  have  had  this  evidence  given  before 
us  in.  Qxxestion  1460  of  Mr.  W.  F.  Bailey’s  evi- 
dence : “ Is  not  there  a provision  of  the  law  by 
which,  when  the  landloi'd  can  prove  that  he  has 
made,  and  substantially  inaintained,  permanent 
impi'ovements,  he  can  prevent  a fair  rent  being 
fixed  at  all?  (A.)  Yes,  that  is  so.”  At  all 
events,  as  far  as  I gather  from  the  former  evi- 
dence, that  is  to  say,  the  legal  evidence,  the 
presumption  is  that  the  landlord  does  the  impairs, 
because  the  tenants,  if  their  tenancy  is  over  10/. 
value,  have  to  prove  their  improvements ; is  that 
so? — Over  10/.  value,  they  have  to  give  notice; 
they  have  to  insert  on  the  originating  notice 
their  impi-ovements. 

4050.  They  have  always  to  give  evidence  as  to 
their  impx'ovements  ? — Oh,  yes,  they  have  to 
prove  their  case  in  court. 

4051.  Then  the  presumption  in  that  case  is 
that  the  landlord  does  the  improvements,  if  the 
tenants  have  to  prove  them  ? — I do  not  think  so ; 
as  a matter  of  fact,  the  tenants  maintain  the  im- 
provements. 

4052.  What  I mean  is  this : I should  have 
imagined  that  if  the  landlords  did  all  the  repairs 
you  would  assume  at  once  that  all  improvements 
in  the  way  of  repairs  would  be  done  by  the 
landlord ; if,  on  the  other  hand,  all  the  buildings 
and  so  forth  are  done  by  the  tenants,  you  would 
assume  that  the  tenants  would  get  the  advantage 
of  all  the  improvements  : and  if  the  landlord 
dues  not  do  those  repairs,  then  he  would  fail  to 
get  the  advantage  of  the  improvements,  would  he 
not  ? — The  landlord. 

4053.  Yes  ? — Certainly,  if  he  does  not  maintain 
the  improvements.  He  makes  no  improvements 
as  a rule. 

F f 4054.  No, 
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Mr.  Fuller — continued. 

4054.  No,  lie  does  not? — He  makes  no  im- 
provements. 

4055.  Then  as  far  as  I understand  the  law,  the 
law  makes  the  tenant  prove  all  the  improvements 
he  has  made,  when,  as  a matter  of  fact,  by  the 
custom  of  the  country,  the  tenants  do  all  the  im- 
provements, and  ought. not  to  be  forced  to  prove 
their  improvements  ? — That  is  so  ; they  have  to 
prove  their  improvements. 

4056.  Is  that  a hardship,  do  you  think? — I 
think  it  is  a hardship.  I think  it  is  a hardship, 
because  it  is  often  exceedingly  difficult  for  a 
tenant  to  prove  some  of  the  improvements. 

4057.  And  inasmuch  as  it  is  the  custom  of  the 
country,  that  the  tenant  should  do  all  the  im- 
provements, does  it  not  appear  to  you  that  it  is  a 
great  hardship,  and  a great  blot  in  these  Acts, 
that  the  tenant  should  have  to  prove  the  improve- 
ments. Ought  not  the  landlord  to  pi-ove  his 
improvements,  rather?— My  idea  is,  that  the 
improvements  should  all  be  assumed  to  be  the 
property  of  the  tenant. 

4058.  In  the  case  of  an  Ulster  tenant,  he  has 
not  to  prove  his  improvements,  has  he,  by  evi- 
dence of  his  improvements  ? — There  are  certain 
improvements  in  Ulster,  under  the  Ulster  tenant- 
right  custom,  which  are  admitted  ; he  would  not 
have  to  prove  them. 

4059.  What  sort  of  improvements  would  they 
be  ? — Chiefly  buildings  and  fences. 

Chairman. 

4060.  He  has  to  prove  the  custom  ?-  - He  might 
have  to  prove  the  custom,  if  required. 

Mr.  Fuller. 

4061.  Then  in  Ulster,  as  I understand,  the 
tenant  simply  proves  that  it  is  the  custom  for  the 
tenant  to  do  the  repairs,  and  if  he  shows  that,  he 
need  not  trouble  himself  any  more  about  any 
improvements  ; they  may  be  given  to  his  ci'edit  ? 
— Only  certain  improvements. 

4062.  I am  speaking  of  Ulster  ? — It  applies  to 
Ulster. 

4063.  There  is  a distinction,  is  there  not  ? — 
Not  in  maintaining  the  improvements. 

4064.  In  maintaining  ? — Not  in  maintaining. 

4065.  I am  speaking  of  improvements  gene- 
rally l — Yes,  there  is  a difference  as  regards 
improvements  between  Ulster  and  the  rest  of 
Ireland. 

4066.  Is  there  any  reason  why  Ulster  should 
have  that  distinction  ? — I do  not  see  any  reason 
why  there  should  be  any  distinction. 

4067.  In  arriving  at  a fair  letting  value,  as  I 
understand,  your  system  is  to  go  upon  the  land 
and  to  value  the  land  in  certain  classes,  good, 
bad,  or  indifferent.  Do  you  consider  that  the 
value  of  the  land  is  improved  in  consequence  of 
buildings  that  have  been  built  near  the  holding? 
— That  would  be  in  the  case  of  a farm  near  a 
village. 

4068.  Suppose  a man  is  on  a farm,  and  the 
buildings  all  belong  to  him ; the  sheds,  and  so 
forth ; and  the  land  is  worth,  we  will  say,  a 
pound  an  acre ; in  your  estimate  do  you  consider 
that  the  buildings  that  this  tenant  has  put  upon 


Mr.  Fuller — continued. 

the  land  considerably  increase  the  value  of  that 
land  ?- — Certainly  they  do. 

4069.  They  do? — Certainly  they  do  ; if  it  is  a 
farm  that  requires  buildings,  of  course,  the  putting 
of  buildings  on  that  farm  increases  the  value  of 
the  farm. 

4070.  I want  to  be  clear  upon  this  system  of 
valuing.  As  I understand,  you  go  upon  the 
land,  and  you  value  the  land  as  it  is  ; you  put  a 
value  upon  it  ? — Yes. 

4071.  Supposing  that  land  is  worth  one  pound 
an  acre  as  it  is,  without  any  buildings  at  all  ? 
That  is  what  we  have  had  in  evidence  before  : 
that  no  buildings  are  to  be  taken  into  considera- 
tion ; that  you  value  the  land  as  it  is.  You 
have  j ust  told  me  that  you  do  put  a considerable 
value  upon  buildings  as  creating  a better  culture 
to  the  land  adjacent  ? — If  the  buildings  are  the 
property  of  the  tenant  I should  not  trouble 
myself  to  put  a value  on  the  buildings, 
because  I would  only  have  to  take  it  off  again 
to  arrive  at  a fair  rent;  if  the  buildings  be- 
long to  the  tenant  I leave  them  out. 

4072.  Then  you  value  the  land,  not  as  if  there 
were  no  buildings,  but  as  if  there  were  buildings, 
when  the  tenant  erects  the  buildings  close  to 
him  ? — I value  the  land,  leaving  out  the  build- 
ings, if  the  buildings  are  the  property  of  the 
tenant. 

4073.  That  is  where  I cannot  get  myself 
quite  clear;  either  you  must  value  the  land  with 
the  buildings,  or  you  must  value  it  without  the 
buildings.  Do  you  take  a piece  of  land  in  this 
way  : supposing  it  were  a mile  away  from  any 
buildings  at  all,  that  land  would  be  worth  so 
much  an  acre? — Yes,  as  regards  a fair  rent. 

4074.  As  regards  a fair  rent ; if  there  were  no 
buildings  near  it?— Yes  ; it  might  be  a farm, 
we  will  say,  worked  with  another  farm  in  which 
buildings  are. 

4075.  I am  taking  a specific  piece  of  ground, 
three  or  four  acres,  it  may  be,  with  a house 
adjoining,  which  you  have  to  put  a value  upon. 
Do  you  value  that  land  in  the  first  instance  as  if 
there  were  no  buildings  at  all,  and  put  a value 
upon  it  ? — I do.  If  they  belong  to  the  tenant 
I leave  the  buildings  out  altogether;  I do  not 
value  them ; if,  on  the  other  hand,  they  belong 
to  the  landlord,  I should  try  to  make  an 
estimate  of  what  would  be  fair  to  add  to  my  land 
valuation  on  account  of  buildings. 

4076.  Then  you  told  me  just  now  that  you 
consider  that  buildings  do  add  materially  to  the 
value  of  the  land  adjacent? — Yes,  to  the  lands, 
but  not  to  the  adjacent  lands. 

4077.  You  consider  the  value  of  the  soil, 
simply,  first;  is  that  it? — Yes. 

4078.  Then  you  add  afterwards?  — If  the 
buildings  are  the  landlord’s,  I add. 

Mr.  Sexton. 

4079.  Suppose'  you  valued  the  land  and  the 
buildings  together  in  the  first  instance,  would  the 
valuation  in  that  case  be  the  same  as  the  valuation 
that  you  ultimately  arrive  at  by  valuing  the  land 
alone  first,  and  then  adding,  in  case  the  buildings 
are  the  landlord’s,  the  value  of  buildings  ? — 
It  ought  to  be  the  same,  I think,  exactly  the 
same, 

4080,  We 
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Mr.  Fuller. 

4080.  We  had  a case  put  before  us  by  Mr. 
Bailey,  a supposititious  case,  Question  1520,  or 
rather  it  began  at  1517.  At  the  end  of  that 
question,  on  the  question  of  improvements,  Mr. 
Bailey  says  this  : “We  will  take  now  as  an 
instance,  to  put  it  clearer,  the  case  of  an  acre  of 
land  which  in  its  present  condition  is  worth  a 
shilling  an  acre  unreclaimed”  (I  am  now  on  the 
question  of  unreclaimed  land),  “you  may  spend 
on  reclaiming  that,  say,  51.  in  money  ; that  may 
increase  the  letting  value  of  the  acre  to  10s.  a 
year.”  Then  he  goes  on  in  answer  to  the  next 
question  to  say : “In  that  case  51.  represented 
the  amount  of  the  cost  of  the  work  done,  allowing 
there,  v\e  will  suppose,  5 percent,  upon  it,”  that 
is  to  say,  51.  laid  out  in  improving  an  acre  of 
ground,  the  5l.  at  5 per  cent.,  added  to  the  value 
of  that  land  5s.  an  acre,  that  is  one  shilling  the 
previous  rent,  and  5s.  more  in  the  additional 
value  of  what  was  done  by  the  tenant’s  51.  Then 
he  goes  on  to  say,  in  answer  to  Question  1520  : 
“ 10s.  is  the  present  letting  value  of  the  acre  ; 
5s.  of  that  goes  to  the  tenant  as  against  his 
improvement  work;  there  is  another  5s.  left. 
One  shilling  of  that  will  be  represented  by  the 
original  value  of  the  acre  before  the  improvement 
was  commenced ; then  there  is  the  4s.  which 
represents  the  increased  letting  value  which  has 
accrued  from  the  making  of  the  improvement 
over  and  above  the  cost  of  the  improvement 
work;  that  4s.  is  under  the  present  reading  of 
the  law  the  property  of  the  landlord  and  goes  to 
the  landlord.”  What  I want  to  ask  is  this  : In 
that  particular  instance  of  the  case  supposed  to 
exist,  the  tenant  occupied  land  worth  a shilling 
an  acre  ; he  lays  out  51.  in  improving  it,  and 
when  he  comes  to  the  judicial  rent  the  rent  is 
considered  to  be  worth  1 0s.  an  acre  instead  of  one 
shilling;  the  result  is  that  the  tenant  is  allowed 
os.  for  his  improvement  at  the  5 per  cent,  value ; 
he  has  to  pay  the  original  shilling  an  acre  which 
he  had  to  pay  before,  and  the  landlord  gets  the 
advantage  of  4s.  upon  that  land  ? — 1 cannot 
follow  Mr.  Bailey  iu  that. 

4081.  You  would  not  value  in  that  way  ? — 
No. 

4082.  Just  let  me  put  in  this  way  : — Sup- 
posing a tenant  has  an  acre  of  land  at  a shilling 
an  acre,  and  suppose  he  reclaims  that  land,  and 
lays  out  51.  in  improving  that  land,  and  then 
when  he  comes  to  ask  for  a judicial  rent,  you, 
as  valuer,  might  put  a value  of  10s.  an  acre 
upon  it,  might  you  not  ? — If  the  land  is  worth 
it ; if  one  shilling  is  a fair  rent  for  the  land,  any 
additional  value  given  to  that  acre  by  the 
tenant’s  outlay,  I consider,  belongs  to  the 
tenant. 

4083.  You  do ; whatever  it  may  be  ? — What- 
ever it  may  be ; if  the  one  shilling  is  a fair 
value. 

4084.  You  would,  in  your  valuation  then, 
suppose  that  a shilling  an  acre  is  taken  for 
the  unreclaimed  land,  as  fair  rent  by  the  land- 
lord, he  lets  it  at  that  price  with  all  its  inherent 
qualities  ? — Say,  as  a tract  of  mountain  attached 
to  a farm. 

4085.  No ; “ mountain  ” is  a very  different 
thing ; keep  to  the  one  acre  of  land,  if  you  will, 
unreclaimed  land.  I assume  that  the  landlord 
allows  the  tenant  to  have  that  for  Is.  an  acre, 
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with  all  its  inherent  qualities,  and  lie  may  do 
what  he  likes  with  it ; when  you  come  to  value 
that  land  after  it  has  been  in  the  occupation  of 
the  tenant  for  many  years,  you  look  at  it  and 
find  it  is  worth  10s.  an  acre,  upon  what  principle 
would  you  assess  that  fair  rent  ? — I would  make 
an  estimate  of  what  1 considered  that  acre  was 
worth  considering  the  quality  of  the  soil.  From 
the  natural  advantages  it  might  have  for  being 
reclaimed,  I might  say  that  it  would  be  worth 
3s.,  taking  those  advantages  into  account ; whereas 
for  a bit  of  wild  grazing,  and  nothing  but 
grazing,  it  might  only  be  worth  Is.  There 
may  be.  good  qualities  in  the  soil,  and  a 
good  subject  for  reclamation,  in  that  case,  when 
1 examined  the  soil  and  the  facilities  for  re- 
claiming . it,  1 might  consider  that  3s.  or  4s. 
might  be  fair  for  it  before  any  outlay  is  expended 
by  the  tenant. 

Chairman. 

4086.  I do  not  want  to  interrupt  Mr.  Fuller’s 
examination,  but  in  that  case  the  landlord  has 
taken  2s.  less  rent  than  he  ought  to  have  had,  in 
your  opinion  ? — No,  Sir. 

4087.  He  let  a thing  that,  without  improve- 
ments, owing  to  its  improvability,  and  its 
capacity  for  improvements,  was  worth,  as  you 
say,  3s.  an  acre,  for  Is.  an  acre? — It  was  worth 
Is.  an  acre,  as  part  of  a mountain  tract,  say, 
for  grazing  purposes.  Improvability  would  not 
come  in  as  long  as  it  is  only  used  for  grazing. 

Mr.  Sexton. 

4088.  I should  like  to  ask  whether  you  add 
the  2s.  an  acre  to  the  Is.  for  latent  capacity  not 
called  into  action,  and  not  to  be  called  into 
action  until  the  improvement  is  made  ?— 1 would 
value  the  acre,  and  consider  what  it  is  worth. 

Chairman. 

4089..  As  it  stands? — As  it  stands,  taking  all 
the  facilities  there  may  be  for  reclaiming  it ; there 
may  be  some  natural  advantages  that  it  may 
have,  and  it  may  be  well  worth  to  the  tenant  2s. 
or  3s.  an  acre,  even  if  he  keeps  it  in  its  original 
state. 

Mr.  Sexton. 

4090.  Take  the  use  to  which  it  is  applied  at 
the  time  ; a piece  of  rough  mountain ; it  is 
worth  a shilling  an  acrejfor  that  use,  is  it  not? 
— As  part  of  a large  tract. 

4091.  For  that  use  ? — Yes. 

4092.  But  assume  a certain  improvement  to 
be  made  that  would  enable  the  tenant  to  apply 
it  to  another  use,  the  latent  capacity  being  de- 
veloped by  the  improvement,  it  would  then  be 
worth  3s.  ? — That  is  not  what  I mean.  I would  not 
touch  the  tenant’s  improvement ; and  my  inten- 
tion is  to  let  him  enjoy  the  improvement. 

4093.  The  full  value  of  the  improvement  after 
that  improvement  is  made  would  be  10s.  an  acre  ; 
is  not  that  the  assumption  ? — Yes,  that  might  be. 

4094.  Would  not  the  3s.  be  the  fair  rent  for 
the  landlord  after  the  land  had  become  worth 
10s.  by  the  improvement? — In  my  opinion, 
before  the  improvement  was  made. 

4095.  Take  it  after  ? — Or  after. 

4096.  When  the  land  had  been  made  by  im- 
provements worth  10s.  an  acre,  and  was  actually 
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worth  10s.  an  acre  for  rent,  then  the  3s.  would 
be  the  fair  proportion  for  the  landlord  ? — I think 
it  would  be  worth  the  3s.  even  before  the  im- 
provement was  made. 

4097.  Is  it  worth  any  more  after  ? — Not  to 
the  landlord. 

4098.  Is  it  not  worth  more  than  the  3s.  to  the 
landlord  after  ?—  Not  as  rent. 

4099.  Precisely ; I am  speaking  of  rent. 
When  the  letting  value  by  improvement  has 
been  increased  from  Is.  to  10s.,  when  that  has 
been  done,  the  fair  rent  to  the  landlord  would  be 
3s. ; is  that  what  you  say  ? — Yes. 

Chairman. 

4100.  There  are  three  elements,  we  were  told; 
I think  you  told  us  yourself  ; which  were  re- 
garded ; the  value  of  the  land,  its  improvability, 
and  then  its  state  of  value  after  the  actual  im- 
provement was  effected? — Yes. 

4101.  Now,  you  say  in  this  case  that  3s.  repre- 
sents the  full  rent,  a sufficient  rent,  for  the  value 
of  the  land,  plus  improvability  ? — No. 

4102.  That  is  what  you  ha  ve  j ust  told  Mr.  Sexton, 
surely? — The  3s.  was  the  fair  rent.  I said  3s. 
was  the  fair  rent  after  the  improvement  or  before. 

Mr.  Sexton. 

4103.  So  far  as  I can  gather  from  your  pro- 
cess, when  you  see  land  that  is  capable  of  being 
improved,  especially  wild  land,  you  put  on  as  a 
fair  rent,  before  the  improvement  is  made,  the 
same  rent  that  you  would  put  on  if  the  improve- 
ment had  been  actually  made? — I have  to  con- 
sider its  value. 

4104.  But  is  that  so  ; do  you  do  that.  Do  you 
treat  the  acre  as  if  it  had  been  improved, 
although  it  has  not  been  improved  ? — I treat  it  as 
I find  it ; if  it  has  been  improved,  I try  to  find 
out  what  it  was  before  it  was  improved. 

4105.  But  suppose  it  had  been  actually  im- 
proved, and  the  10s.  value  acquired  upon  it; 
would  you  put  any  more  rent  upon  it  than  you 
had  put  on  already  in  the  3s.  ? — No. 

Colonel  Waring. 

4106.  That  is  your  practice,  is  it? — That  is 
my  practice. 

Mr.  Fuller. 

4107.  Then  why  should  you  raise  the  rent 
from  Is.  to  3s.,  if  the  landlord  had  fixed  the 
value  at  Is.? — I have  tried  to  explain  that 
before  ; I may  not  raise  it  at  all  from  the  Is. ; 
there  may  be  no  improvability,  in  it.  I have 
taken  a case  where  I considered  there  was  im- 
provability ; that  the  qualities  of  the  soil  were 
such  that  it  was  well  worth  the  reclaiming. 

4108.  The  case  I want  really  to  be  clear  upon 
in  my  own  mind  is  this,  that  where  you  have 
found  that  land  has  been  reclaimed,  and  that 
that  land  in  its  original  state  only  paid  Is.  an 
acre,  and  where  you  found  that  that,  by  being 
reclaimed,  comes  up  to  the  Value  of  10s..  I want 
to  know  how  you  apportion  that  10s.  as  between 
tenants’  improvements  and  the  landlords  ?— I do 
not  deal  with  the  10s.  My  method  is  this,  to 
try  and  arrive  at  what  that  land  was  worth 
before  there  was  any  outlay  in  making  the  im- 
provement, and  that  is  the  value  I give  to  the 
landlord,  taking  all  natural  facilities  into  account 
for  improving  it. 


Bayly.  [ Continued. 


Mr.  Fuller — continued. 

4109.  Then  why  not  Is.  an  acre,  then  ? — If  it 
is  only  worth  a shilling,  I would  only  give  him  a 
shilling.  What  the  landlord  has  charged  does 
not  concern  me. 

Chairman. 

4110.  I think  it  will,  perhaps,  end  this  matter, 
Mr.  Fuller,  if  you  will  allow  ine  to  put  this 
question  in  the  form  in  which  Mr.  Russell  put 
it  to  Mr.  Bailey,  when  he  was  here  (1187) 
“ Let  us  assume  a case,”  (will  you  kindly  attend 
to  this  question  ?)  “ as  brought  before  you,  for 
bearing  ; it  is  proved  that  a tenant  has  expended, 
say,  a hundred  pounds  on  improving  a holding ; 
that  the  expenditure  of  the  tenant  has  increased 
the  letting  value  of  the  land  from,  say,  10s.  to 
15s.  an  acre”? — May  I ask:  Is  Mr.  Bailey 
talking  of  reclamation  ? 

4111.  This  is  a question  put  to  Mr.  Bailey  as 
to  how  he  would  deal  with  this  case  : Where  a 
tenant  has  expended  100/.,  where  the  result  of 
that  expenditure  has  been  to  increase  the  letting 
value  of  the  land  by  5s.  or  50  per  cent,  from  10s. 
to  15s.  an  acre,  would  you  deal  with  the 
hundred  pounds  that  the  tenant  has  expended, 
and  simply  give  him  credit  for  that,  and  then 
let  the  whole  of  the  increased  letting  value  con- 
sequent upon  his  expenditure  of  a hundred 
pounds,  go  to  the  landlord  ? Now  you  under- 
stand we  are  not  asking  you,  as  Mr.  Russell  was 
asking  Mr.  Bailey,  as  to  the  point  of  law  ; we 
are  asking  you  what  principle  you  would  adopt 
if  a case  of  that  kind  came  before  you? — My 
idea  is  that  in  that  case  the  10s.  is  a fair  rent. 
I think  that  is  the  opposite  of  what  Mr.  Bailey 
said. 

Mr.  Sexton. 

4112.  Will  you  read  it? — “ That  the  expendi- 
ture of  the  tenant  has  increased  the  letting 
value  of  the  land  from,  say,  10s.  to  15s.  an 
acre.” 

Mr.  T.  W.  Russell. 

4113.  That  is  an  increase  of  5s.? — On  the 
tenant’s  outlay. 

Chairman. 

4114.  You  say  you  would  give  the  benefit  of 
the  whole  of  that  increase  to  the  tenant? — Yes, 
the  whole  of  it,  unless  the  law  prevented  my 
doing  it. 

Mr.  Brodrick. 

4115.  Suppose  the  number  of  the  acres  of  the 
holding  was  50  acres,  that  100/.  had  been  ex- 
pended in  improvements,  and  that  the  improved 
value  was  5s.  an  acre,  how  much  of  that  5s.  an 
acre  would  you  put  upon  the  rent,  and  how  much 
would  you  give  the  tenant  credit  for  ? — I look 
upon  the  improvement  as  the  property  of  the 
tenant,  and  that  he  must  have  the  full  advantage 
of  it,  the  whole  of  it. 

4116.  You  do  not  agree  with  Mr.  Bailey? — 
It  appears  not  from  my  answer.  1 have  only 
just  seen  this. 

M r.  Sexton. 

41 17.  In  case  you  were  amember  of  a Sub-Com- 
mission, with  Mr.  W.  B'.  Bailey,  barrister-at-law, 
in  the  chair,  and  you  were  about  to  inspect  a farm 
upon  which  a tenant  had  expended  a hundred 
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Mr.  Sexton — continued.  Mr.  Macartney — continued. 


pounds,  and  increased  tlie  letting-value  from 
10s.  to  15s.  an  acre,  would  you  take  the  law  from 
Mr.  W.  F.  Bailey  ? — I am  obliged  to  take  the 
law  from  my  legal  colleague. 

Chairman. 

4118.  Upon  that  point,  may  we  ask  whether 
you  receive  an  instruction  from  your  legal 
chairman  before  you  go  to  these  valuations? — 
As  a rule,  no. 

4119.  As  a rule,  no,  you  say  ? — As  a rule,  no  ; 
but  as  to  any  important  point  we  have  heard  the 
matter  in  Court,  and  we  generally  would  refer 
the  matter  then  to  our  legal  colleague  when  we 
were  making  up  the  rent  ; we  would  discuss  the 
matter  then,  not  before  we  went  on  to  the 
land. 

Mr.  Brodrick. 

4120.  Does  not  the  practice  come  to  this : 
that  you,  fixing  the  improvements,  begin  on  the 
land ; they  do  not  come  before  the  legal  Com- 
missioner at  all,  except  in  your  report  ? — That 
is  so. 

4121.  Consequently  you  do  not  hear  of  Adams 
v.  Dunseath  in  the  matter  at  all,  practically  ? — 
We  should,  in  legal  points,  refer  to  our  legal 
colleague. 

Mr.  T.  W.  Russell. 

4122.  Will  you  listen  to  this:  Question  1188, 
— he.  has  said  that  the  increased  letting  value 
would  be  wholly  given  to  the  landlord ; I ask 
him,  then,  this  question  : “ That  is  the  law  now, 
is  it  ? ” And  his  reply  is  : “ That  is  the  law  ; 
he  merely  gets  the  money  value  of  the  work 
done.”  Then  I put  1189  : — ■“  And  the  whole  of 
the  increased  letting  value  consequent  upon  that 
expenditure  goes  to  the  landlord  ? ” And  Mr. 
Bailey  replies : “ Quite  so.”  Then  I go  on : 
“You  are  not  at  liberty  to  give  the  tenant  any 
credit  for  it?”  And  he  answers  : “ No.”  Now, 
Mr.  Doyle  having  stated  that  he  agreed  with 
the  description  Mr.  Bailey  had  given  as  to 
the  practice  of  the  Sub-Commission  Court,  if 
you  were  sitting  with  either  Mr.  Bailey  or  Mr. 
Doyle,  as  legal  Sub-Coinmissioners,  and  they 
laid  down  that  as  the  law,  you  would  be  bound 
to  accept  it,  would  you  not  ? — Certainly. 

Mr.  Brodrick . 

4123.  In  practice  you  find  they  do  not  lay 
that  down?— In  important  cases  they  lay  down 
the  law. 

Mr.  Macartney. 

4124.  You  have  described  how  you  have  dealt 
with  the  tenants’  improvement?  in  the  questions 
put  to  you  by  members  of  the  Committee. 
What  I want  to  ask  you  is  this  : in  so  dealing, 
and  in  so  fixing  a fair  rent,  did  you  understand 
that  you  were  acting  in  accordance  with  the 
legal  view  held  by  the  legal  Sub-Commissioners 
of  your  Commissions? — Certainly;  I would 
never  act  contrary  to  their  view. 

4125.  You  understood  that  in  so  apportioning 
the  rent  it  was  in  accordance  with  the  views  of 
the  legal  Sub-Commissioner  ? — I would  not  con- 
sult the  legal  Sub-Commissioners  on  a question  of 
value;  I make  my  own  estimate.  I consult  him 

0.122. 


as  regards  any  law  point  about  the  right  to  certain 
improvements,  or  such  matters. 

Mr.  Fuller. 

4126.  Do  you  consider  that  if  the  law  at  the 
present  moment  takes  away  a portion  of  the 
improvements  of  the  tenant,  made  by  the  tenant, 
and  hands  that  over  to  the  landlord,  that  that 
is  an  injustice  to  the  tenant? — Most  certainly. 

4127.  Then  the  result,  as  I understand  from 
you,  generally  is  that  these  Acts,  as  they  are  at 
present,  are  absolutely  and  entirely  in  favour  of 
the  landlord ; and  in  very  many  important  in- 
stance are  injurious  to  the  interests  of  the  tenant  ? 
— That  is  my  opinion. 

4128.  And  is  it  not  the  fact,  in  your  ex- 
perience, that  a very  large  proportion  of  the  in- 
terests in  the  land  belong  to  the  tenant  ? — Cer- 
tainly, it  does  in  Ireland. 

4129.  And  is  it  very  nearly  equal  to  that  of 
the  landlord? — Very  nearly  equal  to  the  land- 
lord, as  a rule. 

4130.  Therefore  it  makes  it  doubly  unjust  that 
the  law  should  be  entirely  in  favour  of  one  side, 
and  in  many  instances  against  the  interests  of  the 
other? — There  are  cases,  no  doubt,  of  that 
kind. 

Mr.  MlCartan. 

4131.  You  told  us  about  the  schedule  of  im- 
provements, that  sometimes  they  were  a very  un- 
safe guide  to  rely  upon  ; that  the  tenant  could 
not  prove  them  all  in  Court.  Are  you  aware 
that  it  is  almost  impossible  for  the  tenant,  in 
giving  instructions  to  his  solicitor,  to  particularise 
the  improvements? — I am  sure  he  often  finds 
great  difficulty  in  remembering  his  improvements, 
which  may  been  made  long  ago,  and  no  record 
kept  of  them. 

4132.  And  do  you  know  that  the  practice,  on 
the  part  of  the  well-informed  solicitor,  is  to  make 
him  put  down  a sufficient  number  of  improve- 
ments because  he  is  able  to  prove  all  within  what 
he  has  put  down,  but  cannot  go  outside  them,  in 
the  schedule,  is  not  that  the  fact,  that  he 
cannot  go  outside  what  he  has  in  his  schedule  ? — 
Yes. 

4133.  And  it  is  competent  to  him  to  prove 
what  he  has  made  within  the  schedule? — Yes. 

4134.  He  is  not  allowed  anything  except  what 
he  proves  that  he  has  made  himself,  is  he  ? — He 
is  not  allowed  anything  except  what  he  proves  in 
court. 

4135.  I believe  it  is  only  in  cases  where  the 
valuation  is  over  10/.  that  the  tenant  is  obliged 
to  put  down  the  improvements ? — Yes;  that  is 
so. 

4136.  And  it  is  only  the  tenant  who  is 
obliged  to  put  them  down ; in  the  case  of  the 
notice  served  by  the  landlord,  the  landlord  is  not 
obliged  to  put  them  down  ? — No. 

4137.  I see  this  under  Rule  108:  “ Where  an 
originating  notice  to  fix  a fair  rent  shall  be 
served  by  a tenant  in  case  of  a holding  of  which 
the  Poor  Law  valuation  shall  not  be  under  10/., 
such  originating  notice  shall  state,  in  a schedule 
endorsed,  the  particulars  of  any  improvements  iu 
respect  of  which  evidence  is  intended  to  be  pro- 
duced,” but  there  is  no  such  provision  made 
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Mr.  M'C  rtan— continued, 
where  a landlord  serves  an  originating  notice? — 
No ; he  has,  you  may  assume,  no  improvements 
to  record.  He  goes  into  court  to  have  the  rent 
perhaps  raised. 

4138.  I believe  when  the  Act  passed  in 
August,  1881,  a tenant  was  not  required  to  state 
the  improvements  on  his  notice;  it  was  only  after 
the  Lords’  Committee  of  1882  that  it  became 
necessary  for  the  tenant  to  do  so,  and  it  was  on 
the  suggestion  of  that  Committee,  at  all  events 
it  was  under  the  rules  made  on  12th  December 
1883  ; do  you  know  that  ? — I think  my  recollec- 
tion is  that  at  first  the  improvements  were  not 
notified  on  the  originating  notice,  as  well  as  I can 
remember. 

4139.  Not  at  the  first? — Not  at  the  first. 

4140.  I suppose  you  are  aware  that  improve- 
ments made  by  a tenant  are  usually  made  from 
year  to  year,  and  that  he  keeps  no  entry  of  im- 
provements at  the  time  he  makes  them  ? — That 
is  the  case. 

4141.  In  your  experience  did  you  ever  meet 
with  a case  where  a tenant  produced  a book  in 
which  he  had  made  entries  of  the  improvements 
as  he  had  made  them? — No,  I do  not  think  I 
ever  have.  He  may  prepare  a statement  for  the 
court. 

4142.  But  I suppose  you  have  frequently  met 
cases  where  the  landlord  had  made  entries  of 
any  contributions  he  had  made  ? — Oh,  yes,  on  all 
well-managed  estates  that  record  is  forthcoming. 

4143.  Now  I understand  it  is  very  difficult 
sometimes  for  the  tenant  to  prove  the  improve- 
ments made  by  his  predecessor  in  title  ? — He 
experiences  great  difficulty  sometimes. 

4144.  Particularly  in  the  case  where  the  im- 
provements arc  made  by  some  person  who  is 
dead,  his  father  or  grandfather? — His  pre- 
decessor, he  may  have  bought  the  farm, 
especially  in  those  cases  where  the  tenant  buys 
the  interest  it  is  difficult. 

4145.  I do  not  think  it  is  generally  very  easy 
even  for  the  oldest  man  in  the  neighbourhood, 
the  man  to  whom  Colonel  W aring  referred,  to 
testify  to  these  improvements  ? — Sometimes  in 
the  case  of  an  old  building  he  is  very  useful. 

4146.  Could  the  next  neighbour,  for  instance, 
tell  as  a rule  about  the  making  of  drains  ? — No  ; 
the  case  sometimes  arises  where  a neighbour  can 
prove  it. 

4147.  And  it  is  required  by  the  legal  Com- 
missioner that  evidence  shall  be  given  by  some 
person  who  saw  them  a-making? — Who  saw 
them  being  made. 

4148.  Otherwise  a tenant  will  be  disallowed 
the  improvements  ? — The  tenant  would  be  dis- 
allowed the  improvements. 

4149.  At  the  beginning  of  1881  I think  there 
was  some  difficulty  in  identifying  the  farms ; 
you  had  no  maps  them  ? — For  the  first  two  or 
three  years  we  worked  without  maps;  four 
years. 

4150.  I believe  it  was  not  until  August,  1888, 
really,  that  the  rule  requiring  the  lodgment  of 
maps  was  made,  on  the  24th  August  1888. 
Then  I see  by  a rule  of  the  26th  July  1890, 
this  rule  was  rescinded,  because  I understand 
that  it  became  difficult  for  the  tenants  to  get  the 
ordnance  maps,  and  it  became  expensive  t — Yes. 


Mr.  M‘  Cartan — continued. 

4151.  In  some  cases  they  might  require  three 
or  four  sheets  for  one  farm  ? — They  mio-ht 
require  three  or  four  sheets  for  quite  a small 
farm. 

4152.  From  that  date  the  Land  Commission 
supplied  them,  did  they  not? — They  supply  the 
maps  now. 

4153.  And  it  works  more  conveniently,  does 
it  not? — No  doubt. 

4154.  As  to  the  fair  rent,  I think  the  question 
has  been  asked  several  times  before,  but  I do  not 
understand  it  very  well  yet,  that  is,  exactly  how 
you  arrive  at  a fair  rent.  I nnderstand  the  first 
thing  you  find  out  is  the  gross  rent? — No,  I 
value  the  farm  as  I find  it,  and  look  into  all  the 
improvements. 

4155.  Perhaps  you  do  not  use  the  term  in  the 
south  in  the  way  we  do  in  the  north,  that  is 
what  we  generally  call  the  gross  rent,  the  value 
of  the  farm  as  you  find  it? — As  I find  it. 

4156.  And  fully  equipped,  I will  use  that 
expression,  or  as  you  find  it?— As  I find  it, 
leaving  out  buildings. 

4157.  Might  I ask  on  what  basis  you  value 
the  farm  as  you  find  it.  Have  you  any  regard 
to  what  it  will  produce,  or  to  the  cost  of  labour? 
— I value  it  according  to  my  idea  of  what  such 
land  ought  to  be  worth. 

4158.  But  you  do  not  go  into  the  figures  as  to 
how  much  it  would  produce,  and  the  cost  of 
labour  ? — That  would  be  an  endless  inquiry. 

4159.  I suppose  the  inquiry  would  not  lead 
you  to  believe  that  the  landlord  was  entitled  to 
such  rent  out  of  it  ? — I think  not  of  late  years. 

4160.  Of  late  years  you  seldom  find  a balance 
in  his  favour,  do  you  think  you  would  ?— Well, 
a small  balance  ; perhaps,  very  small. 

4161.  Do  you  believe  it  would  be  a very 

satisfactory  way  for  the  landlord  if  you  did? 

I do  not  think  it  would ; I do  not  think  it  woul 
be  possible  to  arrive  at  a fair  rent  in  that  way. 

4162.  So  you  just  look  at  the  farm,  and  from 
your  own.  experience  you  examine  the  soil  and 
put  an  estimate  on  it? — I examine  the  soil  care- 
fully,  and  put  an  estimate  on  it. 

4163.  As  to  town  parks,  have  you  had  much 
experience  of  town  parks  ? — Yen.  ’ 

4164.  When  Mr.  Bailey  was  giving  his 
evidence  he  said  that  what  were  called  °town 
parks  would  just  be  as  valuable  in  the  hands  of  a 
person  not  living  in  the  town  as  it  would  to  the 
townsman  ? — Well,  it  might. 

4165.  It  is  proximity  to  the  town  that  gives  it 
the  value,  is  it  not? — It  is  proximity  to  the  town 
that  gives  it  the  value. 

4166.  Have  you  noticed  any  great  change  now 

in  what  is  called  town  parks,  and  what  were 
formerly  called  town  parks  at  the  passing  of  the 
Act,  or  towns  rather  ? — Any  great  change  ? 

4167.  Any  great  change  as  to  the  size  of  the 
towns  ?— Well,  my  ideas  have  become  very  much 
enlarged  as  to  what  is  a town  park  owing  to 
decision. 

4168.  The  definition  has  extended  a good  deal, 
has  it?  Yes,  a much  larger  piece  of  land  is 
considered  now  a town  park  than  what  I should 
have  called  a town  park  formerly. 

4169.  Have  you  had  much  experience  of  mill 
farms? — We  meet  them  occasionally. 

4170.  I understood 
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Mr.  M • Cartan  —continued. 

4170.  I understood  from  Lord  Justice  Fitz- 
Gibbon  that  they  were  not  excepted  where  the 
mill  was  suitable  to  the  holding.  Have  ever  you 
known  a case  in  your  experience  of  where  a mill, 
a grinding  mill  or  a scutch  mill,  was  required 
for  a particular  holding  that  was  not  required  for 
the  accommodation  of  the  neighbourhood?  — ! 
have  known  farms  with  a small  mill  on  them,  but 
I do  not  think  that  mill  was  confined  simply  to 
the  holding.  I never  found  a case  of  that  kind  ; 
they  were  always  doing  outside  work. 

4171.  So  that  the  exemption  from  the  exemp- 
tion as  to  mill  holdings  would  apply  to  very  few 
cases  indeed  in  Ireland  ? — I think  so. 

4172.  Now  as  to  deterioration,  you  gave  a 
reply  to  Mr.  Brodrick,  I think,  that  I do  not 
understand  very  well.  It  was  this : Where 
a tenant  had  made  improvements,  say,  which 
increased  the  value  to  about  10s.  an  acre,  and 
afterwards  allowed  those  improvements  (perhaps 
through  no  fault  of  his  own)  to  deteriorate  to  the 
original  state  of  the  farm,  in  that  case  what  was 
your  practice? — If  the  tenant  deteriorates  his 
own  property,  that  is  a matter  entirely  for  him- 
self. I think  it  does  not  affect  the  landlord; 
on  the  other  hand,  if  a tenant  deteriorates  the 
landlord’s  property  by  wilful  neglect,  if,  for 
instance,  by  allowing  a watercourse  to  be  diverted 
and  that  water  does  injury  to  the  land,  that 
might  injure  the  landland’s  interest,  and  I think 
it  would  be  my  duty  not  to  allow  the  tenant  the 
benefit  for  that  deterioration  ; but  if  it  was  only 
a deterioration  of  his  own  outlay  on  the  farm, 
why,  it  is  a matter  for  his  own  consideration,  I 
think ; it  does  not  affect  the  value  of  the  farm 
as  regards  the  landlord. 

4173.  Mr.  Fuller  asked  you  a question  as  to 
the  costs,  and  I think  you  said  that  it  seemed 
strange  that  a person  who  felt  aggrieved,  and 
proved  that  he  was  aggrieved,  had  to  pay  his  own 
costs.  Rule  5,  of  December  1883,  says  this  : 

“ The  court  shall  have  power  to  give  or  withhold 
the  costs  either  in  the  whole  or  in  part  of  any 
proceedings  under  this  Act,  and  to  direct  the 
same,  or  any  portion  thereof,  to  be  paid  by  the 
opposite  party,  and  generally  to  make  such 
orders  with  reference  to  the  payment  of  costs  as, 
having  regard  to  the  circumstances  of  any  case, 
it  shall  deem  meet.”  Is  it  not  your  experience, 
that  they  never  do  give  costs  to  the  tenant  who 
applies  to  have  a fair  rent  fixed,  even  when  he 
gets  a reduction? — No,  he  does  not  get  costs; 
each  party  pay  their  own  costs. 

4174.  Do  you  consider  that  tenants  are  satisfied 
with  that  mode  of  procedure  ?—  Oh,  the  tenants 
grumble,  but,  as  I have  said  before,  they  have 
got  accustomed  to  it. 

4175.  They  have  got  accustomed  to  grievances 
of  every  kind,  I suppose  ? — I should  say  that  if 
they  were  offered  the  facility  of  arriving  at  a 
fair  rent,  as  suggested  by  Mr.  Bailey,  if  they  came 
before  the  Sub-Commission  Court  for  a hearing, 

-I  think  the  costs  should  follow  the  decision.  ° 

4176.  Do  you  consider  that  justice  would  be 
clone  to  the  tenant  and  landlord  alike  if,  on  ques- 
tions of  value  and  fact,  the  Court  of  Sub-Com- 
mission was  made  the  final  court  ? — I think  as 
regards  value,  it  ought  to  be  a final  court  when 
tne  court  is  unanimous, 
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4177.  And  as  regards  fact? — Value  and  fact. 
Law  points  might  be  appealed. 

4178.  Do  not  two  lay  Commissioners  go  from 
the  Court  of  Sub-Commission  where  the  evidence 
has  been  given,  to  visit  and  inspect  the  farms, 
and  tO'See  and  have  corroboration  of  the  evidence 
given  in  the  court? — Yes. 

4179.  And  there  is  no  such  practice,  so  far  as 
the  Chief  Commission  or  the  Court  of  Appeal 
are  concerned  ? — There  is  no  such  practice,  they 
send  the  court  valuers  before  the  hearing. 

4180.  1 hey  send  the  court  valuers  ; whereas 
you  inspect  it  yourselves? — We  inspect  it  our 
selves. 


Mr.  Sexton. 

4181.  We  have  it  in  evidence  that  the  total 
number  of  rents  fixed  in  the  year  is  294,000,  and 
that  60,000  claims  were  struck  out,  dismissed, 
and  withdrawn ; and  I find  in  Thom’s  Directory 
that  there  are  486,000  agricultural  holdings  in 
Ireland.  Does  your  experience  enable  you 
to. assist  the  Committee  so  far  as  to  state  the 
principal  causes  why  so  large  a number  of 
holdings  continue  to  be  excluded  13  years  after 
the  passing  of  the  Act?— I think  abatements 
given  out  of  court,  on  some  estates,  account  for  a 
great  many  cases  of  keeping  out.  I also  think 
that  arrears  keep  a great  many  tenants  out. 
There  are  all  sorts  of  reasons,  but  I think  perhaps 
the  chief  reason  that  keeps  most  out  would  be 
temporary  abatements  and  arrears. 

4182..  Have  you  any  reason  to  think  that  fear 
of  a withdrawal  of  rights,  such  as  turbary, 
mountain  grazing,  and  the  right  to  take  sand  or 
sea-weed,  might  deter  the  tenant  from  coming 
into  court  ? — I am  sure,  in  certain  cases,  it  has 
deterred  them  from  coming  into  court. 

4183.  Does  fear  of  the  cost  of  an  appeal,  do 
you  think,  operate  ?— The  fear  of  the  cost  of  an 
appeal  from  a Sub-Commission  Court,  that 
is  ? 

4184.  Yes,  to  the  Land  Commission  Court? — - 
To  the  head  Commissioners  ? 

4185.  1 es  ? That  has,  I think,  very  often 
prevented  tenants  appealing,  who  were  dissatis- 
fied with  their  rents. 

4186.  We  have  it  in  evidence  that  the  rents 
brought  up  to  the  Appeal  Court  have  only  been 
increased  0'2d.,  that  is  a halfpenny  in  the  pound  ; 
but  that  halfpenny  in  the  pound  of  course  lias 
cost  vast  sums  of  money,  and  in  the  case  of  an 
increase  of  rent,  I understand  the  tenant  lias  lo 
pay  the  costs  of  the  landlord  as  well  as  his  own  ? 
—1  am  not  very  well  versed  in  the  proceedings 
of  the  Court  of  Appeal,  but  I understand  that 
that  is  so. 

4187.  Take  it  from  me,  assuming  that  your 
rent  is  increased,  no  matter  how  little,  the  tenant 
then  bears  the  costs  of  the  landlord,  and  his  own 
costs  ? — I think  so. 

4188.  That  would  be  a crushing  burden,  would 
it  not? — Yes. 

4189.  And  the  fear  of  it  would  deter  many 

from  coming  into  court,  would  it  not? Yes. 

4190.  You  have  been  in  this  service  from 
the  beginning,  have  you  not?— I have  from  the 
first. 

4191.  And  although  you  are  a lay.  Com- 
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missioner,  your  vote  in  any  court  would  be  equal 
to  that  of  any  other  Commissioner? — Yes. 

4192.  I suppose  you  have  endeavoured  to  keep 
yourself  aware  of  the  effect  of  the  judicial 
decisions  under  the  Act? — Yes. 

4193.  As  well  as  you  could? — As  well  as  we 
could ; the  legal  Commissioner  keeps  us  right 

4194.  We  all  feel  some  difficulty  about  it.  Do 
you  think  now  that  you  would  be  able,  with  any 
certainty,  to  determine,  in  a particular  case, 
whether  or  not  a holding  comes  within  the  Acts, 
or  whether  it  is  a non-agricultural  holding  ? — Oh, 
I think  so.  There  would  be  a great  deal  of  fact 
in  that. 

4195.  Yes,  but  as  to  the  application  of  the  law, 
if  there  was  any  small  part  of  it  held  to  be  non- 
agricultural — any  minute  portion — do  you  think 
you  would  feel  some  difficulty  in  determining  it? 
— -We,  as  a rule,  have  no  difficulty  in  forming 
our  opinion  upon  such  matters,  and  we  would 
then  give  the  legal  Commissioner  the  benefit  of 
our  opinions  and  discuss  the  matter. 

4196.  My  point  is  rather  this  : Suppose  a case 
came  up  where  it  was  contended  that  a holding 
was  let  to  be  used  mainly  for  the  purpose  of 
pasture  land,  or  that  it  was  a demesne,  a piece  of 
demesne  land,  or  a town  park,  bordering  the 
place  or  near  where  a town  was,  whether  it  was 
non-agricultural  or  residential,  do  you  feel  that  it 
would  be  necessary  for  you  to  resort  to  the  legal 
Sub-Commissioner  and  take  his  opinion  ? — As 
far  as  the  law  enters  in,  yes  ; but  in  all  other 
respects,  the  lay  Commissioner  is  the  best 
judge. 

4197.  Upon  the  question  whether  or  not  the 
holding  was  within  the  Acts,  you  would  resort 
to  the  legal  Commissioner,  would  you  not? — 
Certainly  upon  a question  of  law. 

4198.  What  has  been  the  usual  run  of  your 
experience  in  regard  to  unanimity  between  the 
agricultural  Sub-Commissioners  upon  questions  of 
value  and  between  the  three  on  questions  of  rent  ? 
— As  a rule  there  is  unanimity  ; of  course  there 
are  exceptions. 

4199.  Have  you  often  had  occasion  to  dissent  ? 
I have  occasionally. 

4200.  First  from  your  colleague  on  inspection? 
— Yes,  I have  felt  it  my  duty  on  certain 
occasions  to  dissent. 

4201.  What  was  the  usual  fact  in  that  case  ; 
were  you  in  favour  of  a higher  or  a lower 
rent  ? — I think  for  the  first  few  years  after  my 
appointment,  whenever  I had  to  dissent,  as  a 
rule  it  was  on  behalf  of  the  landlord.  1 think 
as  a matter  of  fact  of  late  years,  when  I have 
dissented,  it  has  happened  to  be,  on  the  side  of 
the  tenant. 

4202.  When  you  have  dissented  on  the  side 
of  the  tenant,  what  has  been  the  usual  result 
when  the  three  Sub-Commissioners  came  to 
vote  ? — The  result  was  sometimes  unsatisfactory 
in  my  opinion. 

4203.  That  is,  your  opinion  was  overborne  ? — 
That  is  so  in  cases. 

4204.  Was  an  appeal  taken  in  these  cases  ?— 
In  some  cases  there  would  be  an  appeal,  but  in 
other  cases  there  would  not  be  an  appeal.  In 
such  cases  there  would  be  no  notification  sent  to 
the  parties  of  any  dissent  in  the  Court. 

4205.  Has  the  appeal  usually  affirmed  the 
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rent  as  fixed  by  the  Court  below,  or  reduced 
it? — Well,  I have  not  followed  the  cases  as  a 
rule.  In  certain  cases  that  I have  in  my  mind 
now  in  County  Cork,  I am  under  the  impression 
that,  when  these  cases  came  before  the  Court  of 
Appeal,  the  rents  were  lowered. 

4206.  Has  the  Land  Commission  laid  down 
any  principle,  or  fixed  any  rule,  or  issued  any 
instructions  to  you  and  your  colleagues,  in  regard 
to  the  fixing  of  fair  rent,  or  dealing  with  improve- 
ments?— No,  none. 

4207.  Each  of  you  is  left  absolutely  to  his  own 
discretion  ? — Absolutely  to  his  own  discretion. 

4208.  And  to  his  own  understanding  of  the 
law  ? — Well,  he  is  left  to  his  own  discretion.  Of 
course  the  legal  Assistant  Commissioner,  I may 
say,  keeps  us  straight  as  regards  law. 

4209.  That  is  if  he  happens  to  become  aware 
that  you  are  wrong  about  the  law  in  any  par- 
ticular point ; if  he  does  not  happen  to  become 
aAvare  of  it,  of  course  he  cannot  give  you  direc- 
tion ? — That  is  so. 

4210.  Are  you  aware  that,  in  the  hearing  of 
Adams  v.  Dunseath  in  the  Land  Commission 
Court  Mr.  Justice  O’Hagan  and  Mr.  Justice 
Litton  were  of  opinion  that  the  whole  of  the 
letting  value  resulting  from  imprwements  be- 
longed to  the  tenants ; that  the  whole  of  the 
letting  value  added  to  a farm  by  improvements 
belonged  to  the  tenants,  and  must  be  allotted  to 
them? — I would  not  like  to  be  examined  on 
Adams  v.  Dunseath  ; it  is  so  long  ago. 

4211.  This  is  the  Land  Commission  Court  in 
Adams  v.  Dunseath  I am  speaking  of.  Have 
you  given  much  attention  to  the  final  court  in 
Adams  v.  Dunseath  ? — I repeat  that  I would  not 
like  to  be  examined  much  as  regards  Adams  v. 
Dunseath  ; l have  not  got  it  clearly  in  my  head. 

4212.  At  any  rate  the  state  of  the  case  is  that, 
as  the  Land  Commission  has  not  laid  down  any 
principles,  rules,  or  instructions,  you  act  upon 
your  own  resources  ? — Except  as  regards  law. 

4213.  And  upon  the  law,  or  any  point  of  law, 
you  take  it  from  the  legal  Sub- Commissioner  ? 
— We  are  bound  to  take  it  from  the  legal  Sub- 
Commissioner. 

4214.  Have  you  any  reason  to  doubt  that  the 
law,  as  laid  down  by  Mr.  Bailey,  is  correct?— 
No,  I have  no  doubt  about  it ; I am  sure  it  is 
correctly  laid  down  by  Mr.  Bailey. 

4215.  If  then  you  were  hearing  a case,  with 
Mr.  Bailey  in  the  chair,  Mr.  Bailey,  confirmed 
by  Mr.  Doyle,  and  other  legal  Sub-Commis- 
sioners, and  he  told  you  that  after  allowing  to 
the  tenant  as  much  as  would  pay  him  the  cost  of 
making  an  improvement,  you  were  bound  by  law 
to  give  the  remainder  of  the  letting  value  to  the 
landlord,  would  you  act  upon  that,  direction  from 
him? — In  that  particular  case,  if  he  so  laid  it 
down,  I would  be  bound  to. 

4216.  In  that  particular  case  ? — In  that  parti- 
cular case. 

4217.  If  he  told  you  that  it  was  a general 
rule,  of  course  you  would  apply  it  generally,  if 
he  told  you  it  was  a rule  of  law  ? — Certainly,  if 
he  did ; if  he.  led  me  to  see  that  I was  bound  by 
it,  I would. 

4218.  The  evidence  before  us  is,  that  you 
value  a holding  as  it  stands  ? — W ell,  as  v\  e see  it 
of  course,  as  it  stands. 

4219.  That  is  to  say,  you  fix  the  value  of  it  as 
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the  value  of  it  is,  at  the  time,  to  the  tenant? — 
Yes,  of  course  in  doing  so,  allowing  the  tenant 
his  interest  in  the  farm. 

4220.  Certainly,  I suppose  you  know  that 
the  statute  lays  down,  that  an  improvement  is  an 
executed  work,  not  a work  to  be  yet  executed  ? 
—Yes. 

4221.  It  is  an  executed  work  ? — An  executed 
work. 

4222.  Y'our  evidence  about  improvability, 
(interesting  evidence),  has,  I think,  somewhat 
perplexed  the  Committee,  and  I think  we  would 
like  to  understand  whether,  with  regard  to  this 
theory,  of  anticipating  the  improvability  of  land,  in 
the  fair  rent  whether  you  apply  it  generally,  or  were 
you  speaking  of  some  [articular  class  of  land,  or 
some  particular  reclamation ’—Improvability  in 
my  opinion,  comes  in,  in  every  case.  It  is  the 
natural  quality  of  the  soil,  plus  any  natural 
facilities  there  may  be  for  improving  that  land. 
“ Improvability  ” may  be  a wrong  word  for  me 
to  use.  My  meaning  of  it  is,  simply  the  quality 
of  the  land,  and  any  other  circumstances  which 
might  possibly  make  that  land  to  be  more 
valuable,  such  as  situation,  and  natural  facilities 
for  improving  that  land.  Such  a bit  of  land 
having  those  advantages,  in  my  opinion,  would 
be  worth  more  than  land  that  had  not  those 
advantages. 

4223.  Are  you  speaking  of  qualities  of  the 
land  that  would  be  drawn  out.  by  ordinary 
culture,  or  are  you  thinking  of  qualities  of  the 
land  that  would  require  special  expenditure  in 
the  way  of  improving  by  the  tenant,  to  draw 
them  out  and  make  them  valuable? — I am  think- 
ing of  the  land  as  I see  it,  and  what  I think  that 
land  may  be  worth  to  a tenant,  for  the  pu  rpose 
of  reclamation,  or  any  other  purpose. 

4224.  Yes,  in  case  he  did  reclaim  it  ? — If  he 
was  going  to  reclaim  it. 

4225.  Does  it  not  occur  to  you,  that  it  might 
be  more  convenient,  and  might  be  more  equitable 
to  the  tenant,  if  you  fixed  the  value  of  the  land 
as  it  stood,  for  the  use  to  which  it  might  then  be 
put,  leaving  any  further  fair  rent  to  be  assessed 
upon  it,  after  the  improvement  had  been  made  ? 
—Am  I not  doing  that  in  the  case' that  1 took  of 
the  two  acres  which  has  been  enclosed,  a piece 
of  rough  mountain  laud  that  is  enclosed  for  the 
purpose  of  reclamation  ? If  I examine  the  soil, 
and  see  that  the  land  is  capable,  without  great 
expenditure,  of  being  improved,  if  there  are 
natural  facilities  for  reclaiming  that  land,  I think 
that  that  bit  of  land  is  worth  more  to  the  tenant 
than  it  would  be  if  it  was  a portion  of  a mountain 
tract  that  was  going  to  be  kept  simply  for 
pasture. 

4226.  It  is  worth  mors  if  you  carried  out  the 
improvement,  but  only  in  that  event? — There  is 
some  misunderstanding  as  regards  what  I have 
said. 

4227.  We  must  have  it  clear  if  we  can.  I 
understand  you  to  say,  the  mountain  run,  as  it 
stands,  is  worth  a •shilling  an  acre  ? — Yes,  of 
which  this  two  acres  is  a portion.  Take 
the  case  now  that  this  two  acres  adjoins  the 
tenant’s  farm,  and  that  he  wishes  to  reclaim 
it ; I assume  that  I found  that  land  when  I went 
on  it,  to  be  by  far  the  best  portion  of  that  run, 
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and  that  I found  it  fenced  in,  and  that  the  tenant 
told  me  he  was  going  to  reclaim  it ; in  my  opinion, 
the  fair  x-ent  the  landlord  is  entitled  to  under 
these  circumstances,  is  exactly  the  same  in  its 
wild  state  (whatever  its  worth  as  to  the  two 
acres  that  are  attached  to  the  farm),  as  if  the 
improvement  had  taken  place.  If  the  improve- 
ment had  taken  place  1 would  come  back  to  its 
value  in  the  wild  state,  and  if  I find  it  in  the 
wild  state  I value  it  in  its  wild  state. 

4228.  May  I take  it  that  we  are  talking  really 
only  of  land  in  a wild  state.  Are  we  talking 
only  of  land  in  a wild  state  ?— I would  take  im- 
provability always  into  account,  in  all  land,  all 
land  except  land  let  solely  for  pasture. 

4229.  Do  you  fix  rent  upon  a tenant  in  the 
expectation  that  he  will  make  improvements  ? 
Do  you  fix  as  much  rent  in  the  case  of  improva- 
bility, as  you  would  fix  upon  that  land,  if  you 
came  afterwards  and  found  the  improvement 
made  ?— I think  the  rent  ought  to  be  the  same. 

4230.  So  that  if  you  to-morrow  went  to  value 
a farm,  and  found  upon  it  land  possessing  as  I 
suppose  all  land  does  in  some  degree  the  quality 
of  improvability  you  would  fix  upon  that  farm 
at  the  beginning  of  the  statutory  term  the  same 
rent  as  if  all  the  improvements  of  which  you 
thought  that  land  fairly  susceptible,  had  been 
already  made  ?— Let  me  put  it  in  this  way  : If 
the  improvements  had  been  made,  l would  value 
it  in  its  wild  state. 

4231.  And  then,  in  case  the  improvements 
were  not  made,  the  tenant  would  go  on  for  15 
years  paying  the  same  rent  as  if  he  had  made 
the  improvements  at  the  beginning  ?— And  it 
would  be  worth  it  to  him,  if  I valued  it 
properly. 

4232.  Taking  wild  land— if  the  wild  land  is 
worth  a shilling  an  acre  as  it  stands,  and  if  im- 
provement would  make  it  worth  10s.  an  acre, 
and  the  fair  rent  would  be  3s.  an  acre,  surely  if 
you  charge  that  3s.  an  acre,  and  the  improve- 
ment which  would  make  it  worth  10s.  an  acre  is 
not  made  at  all,  then  the  tenant  suffers  if  the 
improvement  is  not  made  ?— 1 do  not  think  so  ; 
not  according  to  what  I do,  because  the  land 
must  be  worth  3s.  an  acre.  It  must  be  worth 
3s.  an  acre,  before  I put  the  3s.  on,  then  if  the 
tenant  makes  it  worth  a 1/.  an  acre,  it  is  his  own 
outlay  that  makes  it. 

4233.  Does  not  the  worth  of  the  3s.  depend 
upon  the  improvement  of  the  land  being  made  ? 

— No,  not  in  my  opinion. 

4234.  Is  it  wortu  3s.  to  the  tenant  at  the  time 
without  any  improvement  ?— Certainly. 

4235.  How?— In  my  opinion  it  ought  to  be 
worth  that. 

4236.  I understood  you  to  say  that  the  moun- 
tain run  was  worth  a shilling  an  acre  ?— It  was 
formerly  a portion  of  a run,  and  as  a run,  it 
might  be  worth  only  a shilling  an  acre,  that 
may  not  be  the  true  value  of  the  two  acres 
attached  to  the  tenant’s  farm.  With  natural 
facilities  we  will  say  for  reclaiming,  it  may  be 
worth  3s.  or  4s.  in  my  opinion,  even  if  the  tenant 
does  not  reclaim  it. 

4237.  Although  the  law  says  the  improvement 
is  to  be  an  executed  work,  not  one  anticipated 
to  be  executed,  at  any  rate  the  effect  of  your 
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doctrine,  so  far  as  you  carry  it,  is  that  you 
charge  the  same  rent  upon  the  tenant,  in  antici- 
pation of  the  improvement,  as  you  would  if  the 
improvement  had  been  made ; you  would  not 
charge  any  more  than  the  3j.  upon  the  mountain 
run  if  the  improvement  had  been  made  ? — No. 

4238.  You  would  not? — No. 

4239.  Now  you  held  generally,  I understood, 
that  the  increased  letting  value  due  to  improve- 
ments should  belong  to  the  tenant  ? — Y es  ; that 
is  my  opinion  that  they  ought  to  belong  to  the 
tenant. 

4240.  We  have  had  it  in  evidence  here  from 
one  of  the  Lords  Justices  that  the  law  is  that 
you  have  first  to  make  the  tenant  a fair  allow- 
ance for  the  cost  of  the  improvement,  and  that 
afterwards  the  rest  of  the  letting  value  is  to  be 
distributed  or  dealt  with,  having  regard  to  the 
interest  of  the  landlord  and  of  the  tenant  re- 
spectively ? — Yes. 

4241.  Of  course,  if  the  legal  Sub- Commissioner 
told  you  that  that  was  the  law,  you  would  be 
obliged,  would  you  not,  to  act  upon  it  ? — I would 
in  such  a case  ; there  is  no  doubt  about  it. 

4242.  Would  that  direction,  if  given  to  you, 
involve  a departure  from  your  present  practice  ? 
— No,  I do  not  think  it  would  as  regards  recla- 
mation or  thorough  drainage ; and  it  is  the 
practice  I have  followed  in  the  case  of  minor 
improvements. 

4243.  Now  will  you  describe  your  practice  in 
the  case  of  minor  improvements ; take  a case,  and 
tell  us  what  you  do  with  it? — I make  my  esti- 
mate of  the  value  of  those  improvements,  and 
then  I deduct  5 per  cent,  on  that,  and  allow 
that  to  the  tenant. 

4244.  Ho  you  consider  how  long  the  improve- 
ment will  last? — Yes,  I do. 

4245.  How  long? — Well,  it  depends  entirely 
upon  the  nature  of  the  improvement.  I consider 
the  cost  of  the  improvement  and  all  the  circum- 
stances connected  with  it. 

4246.  Instance  a period  during  which  one  of 
these  improvements  would  last;  take  any  improve- 
ment you  like  ? — Take  drainage,  well  done. 

4247.  Minor  drainage  ? — Minor  drainage  ; I 
think  it  lasts  a very  long  time. 

4248.  How  long  ? — Forty  or  50  years  ; there 
is  no  doubt  about  it,  if  it  is  properly  maintained. 

4249.  Do  not  you  see  that  if  you  give  the 
tenant  5 per  cent,  for  40  years  you  give  him 
double  his  outlay? — It  is  an  improvement;  1 
think,  no  matter  how  long  it  lasts,  he  is  entitled 
to  that  improvement. 

4250.  At  any  rate,  your  improvement  is 
measured  in  that  case  with  the  view  of  giving 
him  back  what  he  has  laid  out? — Yes,  in  the 
case  of  minor  improvements. 

4251.  In  some  cases,  no  doubt,  the  improve- 
ment adds  nothing  to  the  letting  value  of  the 
farm  ? — I think  so. 

4252.  In  that  case,  the  law  does  not  regard  it 
as  an  improvement  at  all,  does  it? — Certainly 
not  ; no. 

4253.  In  other  cases  it  adds  less  than  it  costs  ; 
what  do  you  do  then  ? — If  it  adds  less  than  it 
costs  ? 

4254.  Y es,  if  it  adds  less  than  it  costs  ? — Are 
you  talking  now  of  reclamation  ? 

4255.  Any  improvement  you  please  ? — Any 
improvement  ? 
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4256.  Yes,  if  it  costs  more  than  it  adds  to  the 
letting  value  ? — That  is  a loss  to  the  tenant. 

4257.  What  do  you  do  with  the  increase  of 
the  letting  value ; in  that  case  do  you  allow  it  to 
the  tenant?  Suppose  an  improvement  costs 
1 00/.,  and  added  21.  a year,  would  you  say  that 
that  was  a case  where  it  added  less  than  it  cost  ? 
—Yes. 

4258.  What  do  you  do  with  the  21.  ? — Leave 
that  to  the  tenant. 

4259.  And  in  the  same  case  where  the  result 
was  about  equal  to  the  cost  you  would  give  that 
to  the  tenant,  I mean  where  the  result  was  about 
equal,  suppose  it  to  be  3/.  ? — Yes. 

4260.  Suppose  the  100/.  to  produce  10/.  a 
year  ? — I would  still  leave  it  to  the  tenant. 

4261.  That  is  your  method  of  valuation? — 
Yes. 

4262.  But  you  know  the  law  has  been  laid 
down  that  after  you  make  him  an  allowance 
which  will  pay  back  the  cost  of  the  improvement, 
the  rest  is  to  be  (some  say)  given  to  the  land- 
lord. We  heard  from  Mr.  Bailey  that  it  should 
be  given  to  the  landlord  ; we  heard  from  Lord 
Justice  FitzGibbon  that,  at  the  discretion  of 
the  Land  Commission,  it  should  be  distributed 
between  the  tenant  and  the  landlord  according 
to  their  interests  ? — I may  tell  you  my  practice 
in  the  case  of  those  minor  improvements  is 
to  make  an  estimate  of  the  outlay  of  the  tenant 
and  allow  a percentage. 

4263.  But  in  the  major  improvements  ? — In 
the  major  improvements  I told  you  that  1 would 
value  the  land  in  its  wild  state. 

4264.  Suppose  there  was  no  wildness  about  it; 
take  land  that  is  not  wild,  take  settled,  cultivated 
land  that  i3  not  wild  ? — Improved  in  what 
respect  ? 

4265.  Improved  in  the  respect  that  the  letting 
value  was  increased  far  more  than  the  improve- 
ments cost  ? — Improved  by  what  form  of  im- 
provement ? 

4266.  Improved  by  excellent  drainage  or 
improved  by  first-rate  drainage  ? — It  must  have 
been  in  a wild  state  if  it  required  thorough  drain- 
age. I consider  its  value  in  its  wild  state  is  the 
value  the  landlord  is  entitled  to. 

4267.  Can  you  not  have  upon  good  land 
improvements  which  will  add  more  to  the  letting 
value  than  they  have  C06t?  — You  may  make 
improvements  such  as  you  speak  of,  I think. 

4268.  In  Ireland,  if  improvements  are  not 
made  by  the  tenants,  they  are  not  made  by  the 
landlord,  are  they? — Well,  we  very  seldom  find 
them  made  by  the  landlord. 

4269.  So  that  they  must  be  made  by  the  tenant 
or  they  would  not  be  made  at  all  ? — Of  course 
there  are  exceptions  to  that.  On  certain  estates 
in  Ireland  you  find  improvements  have  been 
made  by  the  landlords. 

4270.  I am  speaking  of  the  general  rule? — As 
a general  rule  they  are  not  made  by  the  landlords, 
they  are  made  by  the  tenants ; all  improv- 
ments. 

4271.  That  woidd  increase  your  conviction 
that  the  increased  letting  value  ought  to  be  fairly 
given  to  the  tenant? — Yes,  certainly. 

4272.  Does  your  practice  enable  you  to  say 
why  it  is,  or  whether  there  is  any  reason  apart 
from  the  letter  of  the  law,  why  the  Ulster  tenant 
should  stand  in  a condition  so  advantageous 

as 
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as  compared  with  other  tenants  ? — I see  no 
reason. 

4273.  All  the  improvements  are  held  to  be 
his  ; he  is  not  subject  to  any  of  those  limits  of 
time  or  enjoyment,  and  so  forth? — No,  they  have 
some  benefits  which  the  tenant  outside  Ulster 
is  not  supposed  to  have  had. 

4274.  Then  the  presumption  is  always  in  his 
favour  that  he  made  the  improvements  ? — More 
so  than  outside  Ulster. 

4275.  When  he  wants  to  sell,  he  can  go  into 
the  market  and  sell  for  the  best  price  ?— Any 
tenant  can  sell  for  the  best  price  outside  Ulster, 
if  he  gets  leave  to  sell,  and  the  landlord  does 
not  exercise  his  right  of  pre-emption  ; of  course 
that  tenant  has  the  same  advantages  as  the  Ulster 
tenant,  he  sells  in  the  open  market. 

4276.  It  makes  a good  deal  of  difference, 
selling  in  the  open  market  and  selling  under 
right  of  pre-emption,  does  it  not? — I think  a 
very  great  difference. 

4277.  Is  there  any  difference  in  the  relative 
condition  of  the  two  tenants  why  that  difference 
should  be  made  ? — I do  not  see  any ; he 
naturally  expects  the  market  price  for  what  he  is 
selling,  and  he  does  not  get  that  when  the  land- 
lord exercises  his  right  of  pre-emption. 

4278.  The  Act  says  very  solemnly  that  you 
are  to  fix  the  specified  value ; but  we  have  heard 
from  witnesses  here,  Mr.  Doyle,  for  example,  that 
it  is  very  hard  to  say  on  what  principle  any  value 
is  put,  and  you  have  said  that  you  “ guess  ” at  it 
somehow  ? — That  is  as  to  fixing  the  value  of  a 
tenancy ; no  evidence  is  given  as  to  fixing  the 
value  of  a tenancy. 

4279.  That  is  preliminary  to  the  purchase  by 
the  landlord? — No;  the  specified  value  is  fixed 
on  the  application  of  the  landlord  on  the  hearing 
for  a fair  rent. 

4280.  But  it  is  the  value  so  fixed  that  the 
landlord  has  to  give  if  the  tenant  is  going  out? 
—Yes. 

4281.  That  is  the  basis  of  pre-emption,  is  it 
not?  — Yes;  but  it  is  much  more  difficult  for 
the  Sub-Commissioners  to  arrive  at  the  “ true 
value,”  in  my  opinion,  for  this  reason  : evidence 
is  given,  as  a rule,  when  the  pre-emption  case 
comes  before  us,  but  when  fixing  the  value  of 
the  tenancy  we  get  no  evidence  at  all. 

4282.  That  is,  when  the  tenant  is  going  out? 
-Yes. 

4283.  When  you  fix  a specified  value,  you  have 
the  same  evidence  that  you  have  in  fixing  the 
fair  rent  ? — That  is  the  only  evidence  we  have. 

4284.  It  is  at  the  time  of  fixing  the  fair  rent 
that  you  fix  the  specified  value,  is  it  not  so? — 
Yes. 

4285.  Why  should  it  be  any  more  difficult  to 
tell  what  a reasonable  and  solvent  person  will 
give  for  the  tenancy  of  a holding  than  it  is  to  do 
what  you  do  in  every  fair  rent  case,  that  is,  to 
tell  what  he  will  give  from  year  to  year? — In 
fixing  the  value  of  a tenancy,  we  do  not  get  the 
evidence ; 1 think  I may  say  I have  hardly  ever 
known  a case  where  any  evidence  was  given. 

4286.  But  you  have  the  evidence  upon  which 
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the  fair  rent  is  fixed,  have  you  not  ? — W e have 
that. 

4287.  You  know  what  the  interest  of  the  tenant 
is  in  the  holding  ? — Yes,  we  can  make  an  estimate. 

4288..  How  do  you  define  the  interest  of  the 
tenant  in  a present  tenancy  to  -which  the  Act 
applies  ; he  has  first  the  right  to  be  compensated 
on  quitting  the  holding,  has  he  not  ? — That  would 
be  under  the  1870  Act. 

4289.  He  retains  that  right  ? — He  retains 
that  right  and  compensation  for  improvements. 

4290.  Compensation  for  improvements  and 
the  right  to  sell  to  the  landlord  ? — Yes. 

4291.  And  he  has  the  right  of  perpetual 
occupation  of  that  holding  subject  to  the  fair 
rent  you  fix  and  to  the  statutory  conditions  ?— 
Yes. 

4292.  These  are  valuable  elements,  are  they 
not  ? — They  are  undoubtedly. 

4293.  And  if  they  were  sold  in  the  market, 
then  nobody  could  question  that  he  had  received 
the  value  of  his  interest? — I think  not;  I think 
they  should  be  sold  in  the  open  market  except 
in  certain  cases ; I think  in  some  cases  the  land- 
lord should  have  the  right  of  pre-emption. 
Take  a farm  that  was  formerly  let  out  of  , a 
demesne,  or  which  formed  a portion  of  a demesne ; 
in  exceptional  circumstances  I think  the  land- 
lord should  have  the  right,  but  not  a general 
right  as  at  present. 

4294.  But  in  the  ordinary  case  you  see  no 
reason  why  the  non-custom  tenant  in  Ulster, 
the  tenant  generally  elsewhere  in  Ireland,  should 
be  deprived  of  the  right  -which  the  Ulster 
custom  tenant  exercises  in  the  language  of  the 
Act  to  sell  his  holding  for  the  best  price  he  can 
get ; do  you  agree  to  that? — Certainly. 

4295.  Now  I want  to  put  to  you  just  a few 
questions  about  the  fixing  of  a "fair  rent.  In 
fixing  a fair  rent,  you  do  not  fix  the  rent  that  a 
stranger  would  fairly  pay  if  he  were  coming  in  ? 
— No,  we  fix  a very  different  rent  to  what  one 
would  if  the  farm  was  in  the  landlord’s  hands 
and  he  was  letting  it  to  a man  who  had  no 
interest  in  it. 

4296.  You  call  that  competition  rent  ? — I call 
that  competition  rent. 

4297.  Although  you  do  not  keep  it  in  mind 
in  that  particular  case,  of  course  you  have  in 
your  mind  some  general  principle  between  com- 
petition rent  and  a fair  rent? — Yes. 

4298.  Do  I define  it  correctly  when  I say  that 
in  the  case  of  a present  tenancy  to  which’  the 
Act  applies,  the  difference  between  a competi- 
tion rent  and  a fair  rent  is  the  value  of  the  right 
of  perpetual  occupation  and  the  value  of  the 
improvements  of  the  tenant,  the  annual  value. 
The  difference  between  the  rent  that  you  can 
charge  a stranger  coming  in,  a competition  rent, 
and  the  rent  that  you  do  charge  the  man 
actually  there  is  the  annual  value  of,  first,  his 
right  to  stay  there  perpetually  at  the  rent  you 
fix  ; and,  secondly,  the  right  to  sell  his  improve- 
ments, exemption  in  regard  to  his  improve- 
ments ; that  is  the  difference,  is  it  not  ? — That  is 
the  difference. 

4299.  Now  you  know  from  the  evidence  here 
that  the  reduction  of  all  the  old  rents  you  have 
dealt  with  has  been  about  20  per  cent.,  the 
average  ? — I think  that  is  so. 

gg2  4300.  Those 
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4300.  Those  old  rents  were  fixed,  were  they 
not,  usually,  before  1870  ? — As  a rule  before, 
and  long  before. 

4301.  That  is  to  say,  they  were  fixed  at  the 
time  when  the  tenant  might  be  evicted  at  any 
time  ? — When  the  tenant  might  be  evicted. 

4302.  And  was  liable  to  pay  any  rent  that  was 
asked  of  him  ? — Certainly. 

4303.  1 take  it  that  20  per  cent,  appears  to 
be,  in  your  judgment,  the  average  difference 
between  the  competition  rent  and  the  fair  rent  ? 
— I think  it  would  be  more  than  that,  there 
would  be  between  30  and  75  per  cent,  difference 
between  the  fair  rent  and  the  competition  rent. 
I have  met  cases  where,  I think,  perhaps 
75  per  cent,  was  the  difference,  the  tenant’s 
interest  represented  75  per  cent,  and  the  land- 
lord’s interest  represented  25  per  cent. ; I meet 
all  sorts  of  cases. 

4304.  Then  if  the  average  difference  between 
the  old  rents  and  the  judicial  rents  is  only  20 
per  cent.,  it  would  appear  that  there  has  been 
hardly  full  allowance  made  for  the  difference 
between  the  competition  rent  and  the  fair  rent, 
according  to  your  definition?— I do  not  think 
there  has  been  allowance  sufficient  made,  cer- 
tainly up  to  1885 ; perhaps  sufficient  allowance 
may  have  been  made  since.  I do  not  know  what 
the  returns  show’,  but  I think,  as  a rule,  there 
was  a change  in  the  opinions  of  most  Assistant 
Commissioners  ahout  the  year  1885  or  1886  ; 
rents  have  been  fixed  lower  since. 

4305.  You  think  the  new  legal  right  of  the 
tenant  to  remain  in  his  holding  for  ever,  subject 
to  the  fair  rent  and  the  right  to  relief  in  respect 
to  improvements,  ought  to  make  a difference  of 
between  30  and  40  per  cent,  between  the  com- 
petition rent  and  fair  rent  ? — 1 think  so,  perhaps 
more  than  that. 

4306.  Although  you  do  not  act  rigidly  upon 
any  such  element  as  prices,  or  rate  of  laboui’,  and 
so  forth,  still  is  it  not  the  case  that  in  fixing  fair 
rents  you  do  it  by  the  acre.  1 believe  you  value 
by  classes,  do  you  not  ? — Y es,  in  classes. 

4307.  The  all-important  figure,  1 judge,  is  the 
figure  you  apply  to  the  acre? — That  is  the  im- 
portant figure. 

4308.  That  figure  contains  a multitude  cf 
factors ; we  cannot  attempt  to  analyse  it,  because 
it  contains,  as  I understand,  not  only  the  price, 
the  gross  cost,  but  probably  also  the  cost  of  pro- 
duction and  any  other  elements  in  the  case,  such 
as  turbary,  water  supply,  situation,  and  so  on? — 
Not  necessarily;  those  would  be  after  considera- 
tions. 

4309.  But  the  exact  figure  is  an  amalgam  of 
all  those  considerations  in  your  mind? — Yes. 

4310.  It  is  impossible  for  us  to  analyse  it? — 
It  is  difficult ; it  is  just  the  opinion  of  a practical 
man  as  to  what  such-and-such  a bit  of  land  is 
worth. 

4311.  But  that  opinion  is  founded  after  all, 
when  you  come  to  the  bottom  of  it,  upon  what 
you  think  a reasonable  man,  who  intends  to  pay 
his  rent  and  live  by  his  farm,  would  pay  for  it 
from  year  to  year? — I think  so. 

4312.  Do  you  base  your  judgment  upon  what 
will  remain  to  the  tenant  out  of  the  pioduce 
after  he  has  paid  the.  rent  and  the  cost  of  pro- 
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duction? — Our  estimate  should  be  based  upon 
all  those  facts  ; our  estimate  should  not  infringe 
on  the  tenant’s  interest ; it  should  be  a fair  “ live- 
and-let-live  ” estimate. 

4313.  In  fixing  a fair  rent,  therefore,  you 
have  in  your  mind  some  definite  idea  of  the 
surplus  left  upon  the  farm,  after  the  cost  of  pro- 
duction is  paid,  of  the  total  value  of  the  produce 
of  that  farm,  you  must  have? — Yes  ; as  a matter 
of  fact  in  each  farm  we  could  not  think  of 
making  the  calculation. 

4314.  I understand  that  perfectly,  but  I mean 
your  valuation  is  founded  upon  some  general 
principle  in  that  regard? — Yes;  what  one  con- 
siders from  one’s  practical  experience  such  an 
acre  of  land  ought  to  be  worth. 

4315.  Now,  in  your  practice,  what  is  the 
general  or  the  actual  proportion,  or  relation, 
between  the  fair  rent  and  the  produce  of  the 
farm  ? — That  varies  very  much. 

4316.  Give  me  some  idea? — The  rent  might 
possibly  be,  in  certain  cases,  nearly  half;  in 
other  cases  a fourth  of  the  gross  produce. 

4317.  And  both  of  them  might  be  fair  rents? 
— They  might ; there  is  a difference  of  at  least 
that. 

4318.  How  do  you  reconcile  leaving  the  tenant 
in  one  case  three-fourths  of  the  produce,  and  in 
the  other  only  half  of  it? — It  is  a different  class 
of  farm  and  a different  method  of  using  the  land; 
in  one  case  there  may  be  a large  labour  bill,  in 
another  case  perhaps  no  labour  bill  at  all, 
simply  a hei’d  to  look  after  a piece  of  grass  land, 
the  labour  bill  is  an  important  element. 

4319.  So  far  as  the  interest  of  the  landlord, 
and  the  interest  of  the  tenant,  and  the  direction 
of  the  Act  that  you  are  to  have  regard  to  them, 
governs  a fair  rent,  would  it  be  correct  to  say 
that  in  the  ordinary  ease  of  a present  tenancy,  to 
which  the  Act  applies,  the  interest  of  the  land- 
lord consists  in  the  right  to  receive  the  rent 
which  you  fix,  and  the  interest  of  the  tenant  to 
occupy  the  farm  perpetually  at  that  rent? — That 
is  my  idea. 

4320.  That  represents  a tolerably  fair  equality 
of  interest  in  many  cases? — Yes. 

4321.  And  suppose  now  the  landlord  and  the 
tenant  of  an  ordinary  present  tenancy,  especially 
where  there  are  improvements  by  a tenant,  were 
to  go  into  the  market  to-morrow  at  the  same 
time,  and  each  of  them  to  sell  his  interest  in  the 
holding,  w'ould  it  not  be  a common  case  that  the 
tenant  would  get  as  much  as  the  landlord? — Yes, 
and  perhaps  more. 

4322.  Much  more,  perhaps?  — Much  more  in 
many  cases. 

4323.  Then  he  is,  in  the  most  substantial,  if 
not  the  plenary  sense  of  the  term,  a part  owner? 
— Certainly. 

4324.  And  in  all  considerations  of  fair  rent, 
and  in  all  considerations  of  the  apportionment  of 
the  value  of  improvements,  you  would  treat  the 
tenant’s  interest  by  that  test;  that  he  is  a part 
owner  by  law '—Certainly. 

4325.  And,  in  that  respect,  entirely  different 
lrom  a tenant  in  any  other  country,  or  from  a 
tenant  in  Ireland  who  is  not  a present  tenant? — 
Certainly,  quite  different. 

4326.  Does  your  practice  lead  you  to  say  that 
all  these  seven  restrictions  upon  the  tenant  in 

regard 
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regard  to  exemption  for  improvements,  and  all 
these  restrictions  of  presumption,  and  so  forth, 
ought  to  be  maintained,  or  would  it  not  be  fairer 
for  the  tenant  to  go  into  court,  as  he  makes  the 
improvements  in  Ireland,  having  the  general 
presumption  on  his  side  that  the  improvements 
have  been  made  by  him? — I think  that  the 
presumption  should  be  that  all  improvements  are 
made  by  the  occupier  of  the  farm,  leaving  it  to 
the  landlord  to  prove  that  he  either  acquired  the 
improvements  or  made  them. 

4327.  And  that,  as  I judge,  for  the  simple 
reason  that  that  presumption,  if  its  exists,  would 
accord  with  the  facts  as  you  know  them? — Yes  ; 
it  would  give  each  man  his  own  property,  as  a 
rule. 

4328.  And  the  presumption,  as  it  exists,  is 
frequently  an  element  in  the  case,  and  causes 
loss  to  the  tenant  of  the  property  which  he  has 
made?— I have  no  doubt  about  it. 

4329.  I do  not  think  I shall  trouble  you  fur- 
ther than  to  ask  you  whether  you  consider  the 
system  of  appeal  on  value,  which  has  resulted,  I 
should  tell  you,  in  a net  increase  of  a halfpenny 
in  the  pound  of  the  rents  \ou  have  fixed,  is 
worth  the  cost  of  it?— I do  not  think  it  is;  but  I 
think  if  it  was  done  away  with  that  Mr.  Bailey’s 
suggestion  should  be  carried  out,  namely,  give 
the  parties  the  advantage  of  a court  valuer’s 
estimate  in  the  first  instance,  so  that  they  would 
have  the  opportunity  of  staying  out  of  court. 
First  of  all,  I think  that  should  be  adopted';  then 
let  them  come  before  the  Assistant  Commis- 
sioners. I would  give  no  appeal  from  the  Assistant 
Commissioners’  court,  certainly  on  value. 

4330.  The  present  system  appears  to  be  infirm 
in  two  respects;  first,  that  the  appeal  valuers, 
when  they  come  upon  the  holding,  apply  no  fresh 
judgment  to  the  question  of  what  improvements 
belong  to  the  tenant  and  what  to  the  landlord? — 
No. 

4331.  They  must  take  all  that  as  you  have 
found  it  below  ? — We  have  the  advantage  over 
them  ; we  have  heard  the  evidence  in  court,  and 
we  have  inspected  the  holding.  They  go  there 
and  value  the  farm,  having  only  the  report. 

4332.  But  they  have  to  take  your  report  ? — 
They  have  to  take  our  report. 

4333.  They  cannot  investigate  freshly  for 
themselves  anything  in  your  report  as  to  the 
apportionment  ? — I cannot  answer  with  regard 
to  their  practice  ; I should  think  if  they  found 
anything  wrong  in  the  report  it  would  be  their 
duty  to  draw  the  attention  of  the  Commissioners 
to  it;  I do  not  know  what  their  practice  is, 
further  than  that,  but  I am  sure  in  such  a case 
as  that  they  would  be  at  liberty  and  it  would  be 
their  duty  to  bring  the  matter  forward. 

4334.  Then  the  Appeal  Commissioners,  of 
course,  do  not  inspect  the  holdings,  any  of  them  ? 
— No,  they  do  not. 

4335.  They  are  three  gentlemen  of  whom  two 
are  lawyers,  who  finally  determine  the  value  of 
a holding  which  they  have  not  inspected,  and 
overrule  the  judgment  of  three  gentlemen,  two 
of  whom  are  agriculturists  ? — That  is  so. 

4336.  Do  you  think  that  a very  healthy  sys- 
tem ? — No,  1 do  not. 
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4337.  One  of  the  Commissioners,  Mr.  Com- 
missioner Fitzgerald,  I believe,  always  sits  in 
these  appeals? — I do  not  know  -whether  he 
always  sits  ; he  very  often  sits. 

4338.  He  told  us  he  always  sits  ; and  he  is, 
I think,  the  gentleman  who  haa  the  power  of 
Gei?°ning  any  one  (li.strict  to  another  any 
bub-Gommissioner  whose  judgment  comes  before 
him  ? — I think  that  is  his  department. 

4339.  Now  I just  want  to  ask  you  this:  At 

present  the  parties  are  only  told  the  fair  rent  ? 

They  are  told  the  fair  rent  only. 

4340.  With  a view  for  them  to  satisfy  them- 
selves whether  your  judgment  is  fair  or  whether 
they  ought  to  appeal,  do  not  you  think  they 
ought  to  be  told  the  full  letting  value  of  the 
holding,  first,  and  then  the  value  you  have  put 
on  the  buildings  if  they  are  the  landlord’s  ? - 
That  is  told  them,  in  part. 

4341.  Would  you  tell  them  the  full  letting 
value  of  the  holding?— Well,  I hope  we  should 
not  have  to  do  that ; I do  not  know  whether  it 
would  lead  to  any  good  ; it  would  be  a conten- 
tious point  to  give  Assistant  Commissioners ; 
and  I cannot  see  that  it  would  be  any  prac- 
tical use  to  the  parties  except  to  encourage 
appeals. 

4342.  Have  you  got  to  determine  it;  you 
must  get  a figure  from  which  to  deduct  the 
improvements  before  you  can  get  the  fair  rent  ? 
—You  wish  to  see  stated  on  the  schedule  of 
improvements  the  amount  allowed  for  improve- 
ments ? 

4343.  No  ; as  I understand,  you  deduct  from 
the  fair  letting  value  of  the  holding  the  amount 
allowed  for  improvements  ? — Yes. 

4344.  The  residue  is  the  fair  rent  ? — The 
residue  is  the  fair  rent;  that  is  so. 

4345.  The  fair  letting  value  being  calculated, 
of  course,  upon  the  basis  that  the  present  tenant 
has  an  occupation  right  ?— Yes,  of  course. 

4346.  Have  you  any  objection  to  state  the 
three  elements;  first,  the  fair  letting-  value?— 

I hope  it  will  not  be  the  case  that  we  have  to  do 
it ; it  seems  to  me  that  it  will  lead  to  appeals  ; 
it  seems  to  me  that  it  does  not  matter"  to  the 
tenant,  how  the  rent  is  arrived  at  provided  the 
result  is  satisfactory  to  him.  It  may  be  arrived 
at  by  a high  estimate  of  the  land,  and  a high 
estimate  of  improvements  ; or  it  may  be  arrived 
at  perhaps  by  a low  estimate  of  the  land,  and  a 
low  estimate  of  the  improvements.  The  tenant 
in  the  case  where  he  sees  that  only  30s.  has 
been  allowed  for  his  improvements  (although 
lie  is  fairly  satisfied  with  the  result)  may  think 
that  he  ought  to  have  been  allow  ed  51.  for  his 
improvements,  and  will  appeal. 

4347.  You  think  the  less  he  knows  about  it 
the  less  he  is  likely  to  appeal  ? —I  do  not  think 
really  that  it  would  be  much  use  to  him. 

4348.  You  would  rather  just  tell  him  the  fair 
rent  ? — I would  much  rather  just  tell  him  the 
fair  rent. 

4349.  And  not  tell  him  how  much  you  take 
off  the  fair  letting  value  for  his  improvements ; 
you  would  rather  not  trouble  him  with  any 
detail  upon  it  ?— I think  it  is  a contentious 
matter  to  give  the  Commissioners  to  decide  ; you 
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have  to  agree  with  your  colleague  as  to  the  value 
of  every  little  improvement. 

4350.  You  think  the  tenant  would  be  more 
likely  to  appeal  if  he  knew  it? — I think  it  would 
lead  to  appeals  even  in  cases  where  tenants  were 
perfectly  satisfied  with  the  rent. 

Mr.  Lecse. 

4351.  I understood  you  to  say,  a moment  or 
two  ago,  that  sometimes  tenants  were  deterred, 
hy  fear  of  costs  being  given  against  them,  from 
appealing  ? — I think  so. 

4352.  I want  to  ask  you  whether  you  know, 
from  your  own  experience,  assuming  a judicial 
rent  to  be  fixed  and  the  tenant  to  appeal,  if  the 
judicial  rent  is  affirmed,  what  is  the  custom  as  to 
costs  : judicial  rent  fixed,  tenant  appealing, 
judicial  rent  affirmed  ; what  is  then  the  rule  as 
to  costs? — I really  am  not  very  cognisant  with 
that ; I cannot  answer  that. 

4353.  According  to  the  rules  I have  before 
me,  in  Cherry,  page  585,  if  a judicial  rent  is 
fixed  and  the  tenant  appeals,  and  if  the  judicial 
rent  is  affirmed,  the  landlord  is  entitled  to  costs  ? 
— Yes,  the  whole  costs. 

4354.  In  the  second  place,  if  the  judicial  rent 
be  increased,  the  landlord  is  entitled  to  costs  as 
a matter  of  course;  if  the  judicial  rent  be 
reduced  each  party  abides  his  own  costs.  That 
is  a point  I want  to  get  on  the  Notes  ? — I do  not 
know  it  from  my  own  knowledge. 

Mr.  Dillon. 

4355.  Have  you  worked  in  the  province  of 
Connaught  ? — Y es. 

4356.  Have  you  come  across  many  cases  of 
small  reclamation  tenancies  in  that  part  of  Ire- 
land?— Yes,  very  often. 

4357.  Is  it  not  a fact  that  in  the  province  of 
Connaught,  in  the  case  of  many  of  those  small 
holdings,  the  improvements,  the  reclamations, 
carried  out  would  not  be  profitable  if  carried  out 
on  commercial  principles  by  hired  labour  ? — That 
is  very  often  so. 

4358.  That  is  often  the  case  ? — No  doubt  about 
it. 

4359.  That  is  to  say,  it  woidd  not  have  paid 
the  landlord  to  carry  out  such  works  by  hired 
labour? — No. 

4360.  You  said  that  in  proceeding  to  fix  a 
judicial  rent,  a fair  rent,  in  reclamation  cases  you 
fixed  the  value  of  the  land  in  its  wild  state,  plus 
something  for  unprovability  ? — Yes. 

4361.  What  do  you  do  in  a case  where  you 
find  the  tenant  has  spent,  on  effecting  the  im- 
provements, such  an  amount  that  a fair  interest 
would  be  more  than  the  fair  present  rent  of  his 
holding  ? — There  is  no  improvability  in  that 
case. 

4362.  You  would  then  judge  that  there  was  no 
improvability  ? — No  improvability. 

4363.  Would  you  then  give  the  holding  to 
the  tenant  at  the  value  in  its  wild  state? — I 
should. 

4364.  Now  is  it  not  a fact  that  in  the  case  of 
many  of  these  holdings,  I might  ask  you  is  it  not 
a fact  that  in  the  case  of  the  majority  of  these 
small  holdings  in  Connaught,  the  labour  spent 
by  the  tenant,  if  estimated  at  the  ordinary  wage 
of  the  district  would  represent  a sum  which,  with 
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the  interest  upon  it,  would  be  more  than  the  pre- 
sent rent  of  his  holding  ? — I think  so ; you  could 
very  often  find  cases  of  that  kind,  cases  of  poor 
land. 

4365.  What  do  you  do  in  the  case  of  a holding 
of  that  kind  in  fixing  a fair  rent?  — In  my 
opinion  the  rent  the  landlord  is  entitled  to  in 
that  case  is  what  the  value  of  the  land  in  its 
unreclaimed  state. 

4366.  Would  you  estimate  the  value  of  ordi- 
nary wet  bog  in  Connaught  in  its  unreclaimed 
state  at  what  you  offer  if  you  were  a farmer  ?— 
It  is  hard  to  say  that  until  I see  the  bog,  and 
there  are  many  circumstances  that  affect  it. 

4367.  You  are  a farmer? — Yes. 

4368.  What  would  you  offer  for  such  bog  ? — 
It  is  very  difficult  for  me  to  say  until  I saw  it  ; 
there  are  bogs  and  bogs. 

4369.  Take  ordinary  bog,  what  would  you 
offer  for  it  as  a yearly  tenant  ? — I would  have  to 
see  the  bog  and  the  locality. 

4370.  Would  you  like  to  take  it?— I might 
not  like  to  take  it  at  all. 

4371.  Have  you  ever  worked  under  the  De 
Freyne  and  Dillon  estates  ? — On  the  Dillon 
estate  I think  I have. 

4372.  Have  you  seen  the  bogs  there  ? — I can- 
not recollect  working  on  the  De  Freyne  estates ; 
I have  worked  all  round  those  estates. 

4373.  Are  you  prepared  to  say  what  you 
would  offer  for  one  of  these  as  agricultural  land  ? 
— I cannot  recollect  the  De  Freyne  or  Dillon 
estates. 

4374.  Can  you  give  us  any  idea  in  your  prac- 
tice what  is  the  nature  of  the  rent  of  those  hold- 
ings ? What  is  the  nature  of  the  rent  ? Have 
you  ever  come  across  one  of  these  bog  holdings 
let  at  10s.  an  acre? — Do  you  mean  as  a judicial 
rent? 

4375.  No  ? — The  old  rent  ? 

4376.  The  old  rent,  at  10s.  an  acre  ? — Yes,  I 
have. 

4377.  Have  you  come  across  them  even  higher 
than  10s.  an  acre? — In  these  bog  holdings? 

4378.  Yes  ? — I think  I have.  May  I ask 
whether  you  are  talking  of  the  Statute  or  the 
Irish  acre  ? 

4379.  The  Irish  acre? — Far  higher  than  that 
I have  found. 

4380.  Have  you  formed,  in  your  own  mind,  any 
general  idea  of  what  kind  of  relation  such  a rent 
bears  to  land  in  its  original  wild  state  ; a term 
you  have  very  frequently  used  to  the  Com- 
mittee ? — The  present  value  of  the  farm,  do  you 
mean  ? 

4381.  Take  10s.  an  acre,  which  you  say  that 
you  have  found  on  a reclaimed  bog  holding  in 
the  province  of  Connaught ; 10s.  an  acre  we  will 
take  as  not  an  uncommon  rental ; have  you  ever 
formed  any  kind  of  idea  of  the  relation  of  that 
rent  to  the  value  of  the  bog  in  its  original  wild 
condition,  such  as  you  yourself  would  offer  for  it 
as  a practical  farmer  ? — Yes,  I have  found  cases 
where  the  land  has  been  all  reclaimed  from 
mountain. 

4382.  But  I am  talking  of  bog,  which  is  a 
more  common  form  of  reclamation  ? — W ell,  bog. 

4383.  The  question  I put  to  you  is  this  : Have 
you  ever  formed  an  estimate  of  the  relationship 
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of  the  value  which  the  land  is  now  paying  to  the 
value  of  that  land  in  its  wild  state  to  a practical 
farmer? — I have  never  particularly  gone  into 
that  calculation,  what  it  is  now  paying.  It 
matters  nothing  to  me  what  it  is  now  paying ; 
what  I have  to  deal  with  is  what  the  future  rent 
is  to  be. 

4384.  Allow  me  to  draw  your  attention  to  this 
fact.  You  have  stated  that  in  fixing  a fair  rent 
you  first  of  all  estimate  the  original  value  of  the 
land  in  its  wild  condition  ? — Yes. 

4385.  I presume  you  mean  the  value  to  a man 
who  wanted  to  live  on  it ; a practical  farmer  ? — 
Yes. 

4386 . You  added  to  that  something  for  improv- 
ability.  Is  there,  in  your  judgment,  any  unprov- 
ability in  land  which  cannot  be  improved  on 
commercial  principles,  without  spending  a great 
deal  more  than  you  can  get  a fair  rent  for  ? — No, 
I do  not  see  any  improvability  in  such  land  as 
that. 

4387.  Therefore  what  I am  coming  to  is  this  ; 
you  have  stated  that  you  are  bound,  in  dealing 
with  these  bog  holdings,  to  fix  the  rent  on  the 
bog  as  it  stood  before  the  tenant  touched  it  ? — 
Yes;  on  its  value  in  its  unreclaimed  state. 

4388.  According  to  your  statement  there  is  no 
improvability  ? — Yes,  you  have  taken  a case 
where  there  is  no  improvability.. 

4389.  You  told  us  just  now  that,  in  many 
instances,  you  found  these  bog  holdings  paying 
10s.  an  acre,  and  in  many  instances  more  than 
10s.  an  acre  ? — I think  so.  I have  often  found 
it. 

4390.  Do  you  think  the  value  of  the  bog,  as  it 
originally  stood,  compares  to  any  appreciable 
extent  with  10s.  an  acre  ? — Certainly  not. 

4391.  Then  what  I want  to  kno  w is  this  : It 
seems  to  me  that  in  the  process  of  fixing  a fair 
rent  upon  these  holdings,  you  mnst  have  formed, 
in  your  own  mind,  an  estimate  of  what  the  value 
of  the  original  land  would  be  to  you  (I  suppose 
that  is  the  way  you  look  at  it)  as  a practical 
farmer? — Yes. 

4392.  What  would  you  give,  taking  a scope 
of  100  acres  of  Lord  Dillon’s  or  Lord  de  Freyne’s 
bogs  not  yet  reclaimed,  as  a practical  farmer  ? — 

I really  could  not  answer  such  a question. 

4393.  Would  you  give  10s.  an  acre  ?• — I should 
be  very  sorry  to  give  10s.  an  acre  for  any 
such  bog.  I might  give  something  for  a small 
portion,  if  it  was  convenient  to  me,  or  convenient 
to  my  farm ; but  as  to  saying  what  I would  give 
for  a large  portion  I am  afraid  that  I cannot  say 
without  seeing  the  bog  and  knowing  more  about  it. 

4394.  You  have  stated  your  view.  The  Com- 
mittee make  take  this  as  vour  view;  that  in 
dealing  with  these  bog  holdings  a fair  rent 
ought  to  be  fixed  on  the  value  of  the  bog  as  it 
came  from  nature,  or  in  a state  of  nature? — 
Taking  all  the  circumstances  into  account. 

4395.  What  circumstances? — There  may  be 
important  circumstances. 

4396.  There  is  no  improvability? — You  have 
taken  a case  where  there  was  no  improvability  ; 
but  that  is  an  extreme  case. 

4397.  I took  the  case  in  your  evidence,  in 
which  you  said  there  were  a vast  number  of  cases 
which  came  under  your  own  experience,  ip  which 
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the  tenant  in  improving  it  would  expend  in 
labour  a sum  such,  that  with  the  interest  on  it, 
would  exceed  the  present  rent? — Yes. 

4398.  There  is  no  improvability  there  ?^-There 

is  no  improvability  there. 

4399.  Therefore,  according  to  your  evidence 
and  way  of  looking  at  the  law,  these  tenants 
ought  to  get  their  holdings? — At  a reduced  rent, 
and  at  a very  reduced  rent. 

4400.  At  a rent  such  as  the  land  in  its  natural 
condition  was  worth.  Now  do  you  think  the 
tenants  of  Mayo  hold  their  lands  on  these  terms 
at  present,  present  tenancies  ? — Present  ten- 
ancies ? I think  in  a very  great  many  cases  they 
do  not. 

4401.  There  is  only  one  other  matter  I would 
ask  you  a few  questions  upon,  and  that  is  the 
question  of  prices.  You  stated  that  when  trying 
to  fix  the  fair  value  of  the  land  you  take  into 
consideration  in  a rough  general  way  the  average 
of  prices  for  seven  years  past,  is  not  that  so?— 
Yes,  that  is  so. 

4402.  Have  you  ever  formed  (you  must  have 
formed  I fancy  in  your  own  mind,  both  as  a 
practical  farmer  and  a Land  Commissioner) 
some  estimate  of  what  effect  an  all-round  fall  of 
10  per  cent,  or  20  per  cent,  in  prices  would  have 
upon  the  margin  of  profit  in  a farm,  have  you 
ever  formed  an  estimate  of  that  ?— As  applying 
to  certain  years  ? 

4403.  Yes.  Supposing  you  are  a farmer,  and 
that  all  the  produce  you  had  to  sell  (take  an 
average  farm,  partly  tillage,  and  with  a medium 
labour  bill)  fell  by  an  average  of  20  per  cent., 
have  you  formed  any  estimate  with  respect  to 
the  effect  of  that  on  the  margin  of  profit  ? — Cer- 
tainly in  a general  way. 

4404.  The  cost  of  production  remaining  the 
same? — Yes. 

4405.  Would  the  effect  of  a fall  of  20  per 
cent,  in  the  value  of  all  the  produce  be  more 
than  20  per  cent,  in  the  margin  of  profit  if  the 
cost  of  production  is  all  the  same  ? — I do  not 
quite  understand  your  question. 

4406.  What  I mean  is  this;  I will  put  it  in  a 
different  way  : supposing  that  you  have  a farm 
and  that  your  gross  production  from  the  farm  is 
3007.,  it  costs  1507.  to  produce  that,  what  would 
be  the  effect  of  the  fall  of  20  per  cent,  in  the 
price  of  everything  you  had  to  sell  ?— It  would 
be  very  serious. 

4407.  Would  it  not  affect  the  net  produce  or 
the  profit  of  the  farm  by  more  than  20  per- 
cent. ? — Yes  ; but  the  ups  and  downs  of  any  one 
year  I do  not  think  should  influence  me  when  I 
am  fixing  rents. 

4408.  No,  I take  your  own  answer  that  you 
took  the  rough  average  of  seven  years  ? — About 
seven  years.  Up  to  1885  I fixed  rents  on  a 
certain  basis;  after  1885  I fixed  rents  on  a 
lower  basis. 

4409.  Supposing  that  you  found  that  in  a 
previous  seven  years  there  had  been  a fall 
roughly  speaking  of  20  per  cent,  on  the  staple 
articles  of  produce  on  Irish  farms  as  compared 
with  the  standard  on  which  you  had  been 
previously  working,  what  effect  would  you  give 
to  that  in  your  valuation  ? — I try  to  give  a fair 
effect  to  it. 

4410.  Do  you  form  any  opinion  for  yourself, 

O g 4 or 
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Mr.  Dillon — continued. 

or  not,  as  to  the  effect,  to  give  what  you  call  a 
fair  rent  ? — I would  have  all  these  facts  in  my 
head,  or  before  me. 

4411.  Surely  this  is  a question  of  figures  ? — 
Yes. 

4412.  You  must  have  some  rule-of-thumb,  at 
all  events,  by  which  to  go,  in  bringing  in  prices  ? 
— Well,  I do  not  make  any  calculation  of  that 
kind. 

4413.  You  do  not  make  any  calculation  of 
that  kind? — Up  to  1886,  as  I say,  I had  a 
certain  idea  of  value,  and  after  that  I formed  a 
different  estimate. 

4414.  You  formed  a different  value,  but  based 
on  no  calculation  of  figures  ? — On  no  calculation 
of  figures,  except  from  my  own  experience. 

4415.  Your  experience  as  a farmer? — My 
experience  as  a farmer. 

4416.  You  stated  that  it  was  on  the  average 
of  prices  during  seven  years  ? — Roughly  speak- 
ing, about  that ; it  may  have  been  more  than  10 
years. 

4417.  Does  it  not  occur  to  you  that  if  you 
consider,  in  fixing  the  rents,  an  average  of  the 
prices  of  seven  years  the  statutory  term  ought 
to  be  seven  years? — Well,  I think  the  term 
ought  to  be  seven  years ; I think  15  years  is  too 
long.  I think  it  would  be  fairer  to  all  parties  • if 
it  were  seven  years. 

4418.  In  considering  the  price  you  have  been 
influenced  by  considering  the  15  years  too  long. 
You  have  looked  at  seven  and  not  at  15  7 — I 
have  looked  at  1 5 ; I only  say  that  I think 
seven  would  be  a better  term  than  15  years. 

4419.  You  have  stated  in  your  evidence,  and, 
given  as  an  instance,  that  the  seven  years  is  a 
period  you  looked  at  first  ? — I think  it  was  seven 
or  10  years  ; 10  or  seven  years. 

Mr.  T.  W.  Russell. 

4420.  We  have  it  from  Mr.  Commissioner 
FitzGerald  that  the  process  of  fixing  rents 
between  the  years  1881  and  1886  was  “ loose  and 
rapid,”  do  you  agree  with  that  ? — I do  ; I think 
that  is  the  case. 

4421.  Would  you  say  that  rents  fixed  in  that 
loose  and  rapid  way  ought  to  have  been  subject 
to  revision  before  now? — Well,  I think  so;  I 
think,  especially  as  regards  area  there  were  many 
cases  altogether  incorrect.  We  did  not  work 
with  maps  in  those  times. 

4422.  Do  I understand  you  to  say  that  in  the 
rents  fixed  between  1881  and  1887  sometimes 
wrong  boundaries  were  taken  ? — It  is  possible 
when  we  had  no  maps  to  guide  us  such  a thing 
may  have  happened. 

4423.  May  I put  it  in  this  way  : The  rents 
were  undoubtedly  fixed  in  a loose  and  rapid 
way  ? — There  is  no  doubt  about  it. 

4424.  That  is  to  say,  the  soil  was  not  tested  as 
it  is  now  tested  ? — The  soil,  I think,  was  tested 
fully  as  much  as  it  is  now,  I think  so,  my  experi- 
ence is  that  it  was. 

4425.  Carry  the  period  in  your  head  that  I 
referred  to,  that  is  1881  to  1887,  was  it  the  habit 
of  the  sub-commission  in  that  period  to  test  every 
field  on  the  farm  ? — As  a rule,  certainly. 

4426.  And  to  enter  the  character  of  the  soil  of 
every  field  on  a return? — Well,  we  were  not 
required,  I think,  up  to  that  time  to  enter  in  our 


Mr.  T.  fV.  Russell—  continued, 
notes  the  different  qualities  of  soil  we  found  on 
the  farm. 

4427.  Were  you  required  to  enter  the  carrying 
power  of  every  field  ? — Not  at  first,  certainly 
not. 

4428.  Were  you  required  to  test  and  enume- 
rate the  different  classes  of  soil  on  the  farm 
within  that  period? — No,  I do  not  think  we 
were. 

4429.  Then  as  a matter  of  fact  did  not  the 
fixing  of  rents  between  1881  and  1887  mean  that 
you  and  the  other  lay  sub-commissioner  went  and 
had  a look  rook  round  the  farm  with  the  fanner 
and  the  landlord  attending  you,  and  that  you 
made  up  your  minds,  roughly,  what  the  land  was 
worth  ? — Hardly. 

4430.  Is  not  that  pretty  much  the  effect  ? — 
Hardly  that.  We  inspected  the  land  quite  as 
carefully  as  we  do  now,  but  we  had  to  guess  as 
regards  the  areas.  We  had  no  maps;  a certain 
area  would  be  given  in  Court,  and  we  had  no 
means  of  testing  the  accuracy  of  that  area. 

4431.  Were  you  a sub-commissioner  in  County 
Donegal  in  the  years  1883  and  1884  ? — I 
think  so. 

4432.  Will  you  say  that  your  sub-commission 
in  the  county  of  Donegal  tested  every  field, 
described  its  carrying  power,  and  gave  to  the 
head  commission  the  character  of  the  different 
soils  on  that  farm  ? — We  tested  the  land  1 think 
as  carefully  as  we  test  it  now ; I think  so. 

4433.  Then  what  did  you  mean  by  saying  that 
you  agree  with  Mr*  Commissioner  FitzGerald 
that  the  process  of  rent  fixing  then  was  loose  and 
rapid  as  compared  with  what  it  is  now  ? — I do 
not  know  really  whether  it  was  more  rapid  then 
as  regards  the  actual  inspection  of  the  land. 
We  were  as  careful  then  as  we  are  now. 

Chairman. 

4434.  Did  you  do  about  the  same  number  of 
holdings  in  a day  then  as  now? — No,  we  did 
more  than  now,  for  the  reason  that  they  were 
not  so  scattered. 

4435.  You  have  stated  that  you  now  do  about 
three  holdings  a day ; how  many  did  you  do  in 
those  years  that  Mr.  Russell  is  speaking  of? — 
We  did  certainly  more  for  this  reason,  that  the 
holdings  were  not  so  scattered. 

Mr.  T.  IV.  Russell. 

4436.  Then  you  have  given  as  your  opinion 
that  the  rents  fixed  been  1881  and  1887  would 
not  be  fair  rents  to-day.  Would  you  consider 
that  the  rents  that  you  fixed  between  the  years 
1881  and  1887  to  be  fair  rents  now? — No,  I 
do  not. 

4437.  You  consider  them  to  be  too  high  ? — 
I consider  them  to  be  too  high. 

4438.  Now  as  regards  new  procedure.  We 
have  it  in  evidence  that  there  have  been,  roughly 
speaking,  300,000  rents  fixed  since  the  com- 
mencement of  the  Land  Commission.  We  have 
been  told  by  Mr.  W.  F.  Bailey  that  of  these 
something  like  45,000  will  be  entitled  to  serve 
originating  notices  next  year  to  have  new  rents 
fixed?— Yes. 

4439.  May  I ask,  do  you  agree  with  Mr. 
Bailey  in  his  general  conclusions  as  to  the  new 

procedure 
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Mr.  T.  W.  Russell — continued, 
procedure  necessary  in  those  cases ; that  is  to 
eay,  that  in  all  non-contentious  cases  where  no 
question  of  law  and  no  question  of  improvements 
arises,  that  you  would  give  the  tenants  an  oppor- 
tunity of  having  these  non-contentious  cases 
settled  by  a valuer  without  going  into  any 
court? — 1 go  further  than  Mr.  Bailey. 

4440.  Would  you  agree  to  that;  I will  take 
you  further  immediately  ? — I agree  with  that,  yes. 

4441.  The  next  question  I put  to  you  is  this  : 
would  you.  consider  it  safe  for  the  tenant  if  he 
made  the  improvements,  or  for  the  landlord  if 
he  made  them,  to  trust  to  a single  valuer  without 
the  protection  of  a judicial  tribunal  such  as  the 
Sub-Commission  Court  is  ? — I think  the  result 
would  be  that  the  parties  would  be  satisfied  with 
the  opinion  of  the  Commissioner  who  would  be 
sent  down. 

4442.  Then  do  I understand  your  evidence  is, 
that  you  would  abolish  the  Sub-Commissioner’s 
Court  altogether  ? — No,  I do  not  say  that ; but 
I would  give  the  parties  facilities,  a means  of 
settling  free  of  cost,  if  they  wished  to  avail  them- 
selves of  it. 

4443.  Without  regard  to  questions  of  law  or 
questions  of  improvement?—!  would  let  the 
Sub-Commissioner  who  goes  down  deal  in  a 
general  way  with  improvements  on  the  land. 

4444.  Do  you  think  the  tenants  of  Ireland 
would  submit  to  that ; do  you  think  the  tenants 
of  Ulster  would  submit  to  it ; I will  take  those 
first  ? — I really  think  they  would. 

4445.  Do  you  mean  that  where  the  landlord 
and  tenant  agreed  you  would  do  that? — Well,  I 
would  like  to  see  the  Sub-Commissioner  sent 
down  in  every  case.  Mr.  Bailey,  1 think,  only 
suggested  it  in  certain  small  cases ; but  1 do  not 
see  why  every  tenant  should  not  be  given  the 
6ame  opportunity  of  settling. 

4446.  Let  me  put  it  in  this  way : a very  large 
number  of  cases  that  come  before  you  are  non- 
contentious  cases,  are  they  not?  — No  doubt 
about  it. 

4447.  Mr.  Bailey  jn-oposes  that  these  should 
he  all  settled  by  a single  valuer  if  the  parties  all 
agreed  ? — Y es. 

4448.  You  go  that  far  with  him? — Yes. 

4449.  But  you  go  further  and  would  submit 
the  case  to  that  single  valuer  if  the  landlord  and 
tenant  agreed  ? — I would. 

4450.  Now  can  you  give  the  Committee  any 
information  as  to  the  main  causes  of  tenants 
being  ruled  out  of  the  Land  Court ; have  you 
met  sub-letting,  for  example  ? — Sub-letting  has 
been  a common  cause. 

4451.  Would  you  say  that  it  was  the  principal 
one  ? —I  think  so  ; I would  consider  that  that  is 
the  principal  cause. 

4452.  Mow  take  the  question  of  mill  holdings; 
is  not  this  the  case ; I will  take  a mill  holding 
that  comes  before  the  Sub-Commission,  and  the 
legal  Commissioner,  or  the  head  Commission, 
rules  it  out  on  the  ground  that  it  is  not  a purely 
agricultural  holding ; supposing  that,  owing  to 
the  milling  industry  having  almost  totally  dis- 
appeared in  Ireland,  that  mill  ceases  to  work, 
do  not  you  think  it  a very  hard  thing  that  that 
case  is  still  ruled  out  while  the  mill  has  ceased 
from  working  ? — Certainly. 

4453.  And  do  you  know  that  to  be  the  case  in 
Ireland? — Yes. 

0.122. 


Mr.  T.  W.  Russell — continued. 

4454.  You  were  in  Ulster  in  the  early  part  of 
the  Land  Commission,  were  you  not  ? — I was. 

4455.  Can  you  tell  us  if  the  Sub-Commissioners 
who  went  to  deal  with  the  Ulster  custom  had 
made  any  study  of  it  before  they  went  ? — The 
Sub-Commissioners  I was  acquainted  with  were 
thoroughly  up  in  the  Ulster  custom. 

4456.  They  were,  but  do  you  mean  the  lay 
Commissioners  ? — Y es. 

4457.  Were  they  Ulstermen  ? — My  colleague 
was  an  Ulster  man. 

4458.  You  told  us  you  had  farmed  only  in 
America  before  you  came  here  ? — I have  farmed 
in  America  and  in  Ireland. 

4459.  In  County  Wicklow?  — In  County 
Wicklow. 

4460.  And  that  you  had  been  in  Lord  Lans- 
downe’s  office  at  Ivenmare  ? — Yes. 

4461.  None  of  those  qualifications  would  bring 
you  to  a study  of  the  Ulster  custom  ?— I thought 
they  did  ; I know  all  about  the  Ulster  custom. 
There  are  estates  outside  Ulster  that  have  a 
custom  similar  to  the  Ulster  custom  ; it  is  quite 
a common  thing  to  find. 

4462.  May  I take  it  as  the  sum  and  substance 
of  your  evidence  that  in  fixing  a fair  rent  a 
great  deal  of  it,  after  all,  in  the  head  Commission 
itself  is  left  pretty  much  to  the  discretion  of  the 
individual  Sub-Commission  ? — Certainly,  I think 
that  is  so. 

4463.  You  “ guess  ” at  some  things,  and  “ take 
a shot”  at  others  ?—  Well,  I do  not  know 
about  “ guessing  ’’  and  “ taking  a shot.” 

4464.  These  are  your  own  words? — I think 
the  word  “guess'”  was  applied  in  answer  to  a 
question  as  to  specified  value  only. 

4465.  But  a great  deal  of  it,  after  all,  must 
really  depend  upon  the  men  who  are  sent  ? — As 
a matter  of  fact  it  does,  no  doubt. 

Mr.  Brodrich. 

4466.  Mr.  Russell  asked  you  a question  as  to 
the  practice  with  regard  to  your  assessing  the 
value  of  improvements  ; he  asked  you  whether,  if 
the  legal  Commission  with  whom  you  were  sitting 
laid  down  the  law  with  regard  to  that,  you  would 
be  bound  by  it  ? — Certainly. 

4467.  You  have  sat  with  several  legal  Com- 
missioners, have  you  not? — Yes,  I have. 

4468.  I want  to  ask  you  whether  in  practice, 
from  what  you  have  told  us  as  to  your  practice 
in  fixing  improvements,  or  assessing  improve- 
ments, you  have  or  have  not  been  left  free  in  the 
matter  ? — As  a rule  we  have  been  left  free ; but 
in  any  particular  or  important  cases,  of  course, 
we  are  not  free.  An  important  law  point  does 
not  arise  in  every  case,  even  where  there  are 
improvements.  It  may  be  perfectly  clear,  as 
regards  the  ownership  of  the  improvements,  who 
should  get  credit  for  them,  there  may  be  no  law 
point ; I mean  to  say  there  may  be  a point  that 
we  should  be  all  well  acquainted  with.  If  there 
were  anything  important  in  it,  of  course  the 
legal  Sub-Commissioner  would  give  his  ruling. 

4469.  But  it  is  not  within  your  experience 
that  one  legal  Commissioner  has  ordered  you  to 
place  improvements  to  the  credit  of  the  landlord, 
while  another  has  left  you  to  assess  them  on  your 
own  motion  to  the  tenant  in  relation  to  the  money 
expended,  is  it? — No. 

H h 4470.  Before 
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Mr.  Macartnei/. 

4470.  Before  the  rent  is  finally  determined  by 
the  Commissioners,  I take  it  you  all  meet  to- 
gether ? — Yes. 

4471.  You  and  your  lay  colleague  would 
discuss  with  the  legal  Commissioner  the  rent 
which  you  have  assessed? — Yes. 

4472.  And  I presume  that  if  either  you  or 
your  lay  colleague  had  made  any  mistake  in 
apportioning  any  proportion  of  the  increased 
letting  value;  I mean  to  say,  had  made  a mistake 
in  law  in  apportioning  it.  1 am  talking  of  law, 
the  legal  Commissioner  would  necessarily  become 
aware  of  it  in  discussing  it? — If  we  had  in  our 
reports  shown  that  we  had  given  credit  to  a 
tenant  for  a certain  improvement  which  was 
by  law  the  property  of  the  landlord,  we  would 
correct  that  after  discussing  the  matter  with  the 
legal  Assistant  Commissioner. 

4473.  If  you  had  made  a mistake,  in  the 
opinion  of  the  legal  Commissioner,  supposing 
there  was  a difference  of  opinion  between  you 
and  your  lay  colleague,  what  would  happen  ? — 
Of  course,  that  would  be  decided  by  the  legal 
Commissioner. 

4474.  You  would  discuss  the  difference  of 
opinion  which  arose,  for  example,  suppose  that 


Mr.  Macartney  — continued, 
you  had  differed  as  to  the  proportion  of  the 
increased  letting  value  which  you  gave  either  to 
the  landlord  or  to  the  tenant,  how  would  that  be 
dealt  with? — Any  question  in  dispute  between 
the  lay  colleagues  would  be  referred  to  the  legal 
Sub-Commissioner,  and  we  would  discuss  the 
matter. 

4475.  And  if  you  had  violated  any  legal 
proposition  laid  down  by  the  Court  of  Appeal, 
it  would  necessarily  come  to  the  knowledge  in  this 
discussion  of  the  legal  Sub-Commissioner  ? — Yes, 
it  would. 

4476.  He  would  thereupon  set  either  you  or 
your  colleague  right,  would  he  not? — Yes. 

4477.  At  page  585  of  Cherry,  referring  to  the 
question  which  Mr.  Leese  asked  you,  is  not  this 
also  dated,  that  where  the  landlord  appeals,  the 
rule  is  that  if  the  judicial  rent  be  affirmed,  the 
tenant  is  entitled  to  the  costs ; if  the  judicial 
rent  be  reduced  the  tenant  is  entitled  to  the 
costs ; if  the  judicial  rent  be  increased,  but  the 
former  rent  not  restored,  each  party  abides  his 
own  costs ; and,  if  the  former  rent  be  restored, 
the  tenant  pays  the  costs ; I take  it  that  that  is 
the  practice  ? — I suppose  so. 


Mr.  John  Cunningham,  called  in  ; and  Examined. 


Chairman. 

4478.  What  office  is  it  you  now  hold  in  the 
Land  Commission  ? — I am  now  resident  in- 
spector, in  connection  with  the  Purchase  Depart- 
ment ; “ resident  inspector  ” is  the  official  title 
I now  have. 

4479.  Resident  inspector,  specially  in  connec- 
tion with  purchase  ? — Specially  in  connection 
with  purchase. 

4480.  We  are  not  inquiring  into  purchase. 
What  offices  have  you  held  since  the  Land  Act 
of  1881  was  passed  ? — I was  appointed  lay 
assistant  Commissioner  in  1881.  I began  in 
December,  and  continued  on  until  end  of  1885. 
I was  then  off’  a year  and  some  months.  During 
that  time  I was  engaged  as  scrutineer  for  the 
variation  of  judicial  rents  in  1887.  I was  then 
re-appointed  in  the  latter  part  of  1887  as  lay 
assistant  Commissioner,  and  engaged  in  fixing 
rents  until  about  three  years  ago.  Since  that 
time  I have  been  mainly  engaged  at  Appeal 
Court  valuing,  until  I was  appointed  to  this 
office. 

4481.  How  recently  were  you  appointed  in- 
spector ? — Just  a year  ago  now  past. 

4482.  Then  you  have  been  for  nine  years,  we 
will  say,  assistant  lay  Commissioner? — Yes. 

4483.  You  have  been  a special  court  valuer  for 
two  or  three  years? — Yes. 

4484.  You  were  a scrutineer  when  varia- 
tions were  made  in  accordance  with  the  scale  of 
prices  under  the  Act  of  1887? — Yes;  1 have 
also  been  employed  reporting  on  crops  and  at 
the  distribution  of  seed  under  Mr.  Balfour’s  Act, 
and  things  of  that  kind. 

4485.  But  still  you  are  quite  competent  to 
give  us  evidence  as  to  the  practice  of  the  assis- 
tant lav  Commissioner  ? — 1 do  not  know  about 


Chairman — continued. 

being  quite  competent ; I have  had  a good  deal 
of  experience  of  it. 

4486.  I mean  so  far  as  experience  can  make 
you  competent? — Yes. 

4487.  Will  you  tell  us  what  your  previous 
training  was,  whether  you  were  a farmer,  or  how 
you  acquired  agricultural  knowledge? — I was  a 
farmer ; I farmed  myself. 

4488.  In  Ireland? — In  Ireland,  county 
Donegal,  from  1863.  My  father  had  farmed, 
and  I had  seen  farming  carried  out  since  my 
earliest  recollections ; for  myself  I began  to  farm, 
I think,  in  1863,  and  I am  farming,  yet,  un- 
fortunately. 

4489.  Have  you  ever  held  any  agencies? — I 
had  a small  land  agency,  in  which  there  was  a 
rental  of  about  6007.  a year;  but  the  tenants 
were  my  neighbours.  The  estate  was  purchased 
by  my  advice,  by  a friend  of  mine,  and  I managed 
the  property  until  I was  appointed  assistant 
Commissioner. 

4490.  In  what  parts  of  Ireland  have  you 
chiefly  done  duty  as  assistant  lay  Commis- 
sioner?— I began  in  the  south;  I was  in  Kil- 
kenny, and  Waterford,  and  Cork,  for  about 
three  months  or  four;  then  I was  taken  to  Ulster, 
my  native  province,  and  I was  in  Ulster  then, 
I should  think,  for  three  years.  During  those 
three  years  I was  once  away  in  Galway  for  a 
short  time. 

4491.  But  substantially  you  were  three  years 
in  Ulster  ?— Yes. 

4492.  After  that  what  did  you  do? — After 
that  I was  in  Mayo,  I think,  for  a year  and  a- 
half.  I was  in  Clare  for  a long  time,  and  after 
that  I worked  in  county  Dublin  and  the  adjoining 
counties,  Meath,  Louth,  Wicklow,  and  Kildare. 

4493.  You 
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4493.  You  have  been  in  the  four  provinces  ? — 
Yes.  I have  worked  officially  in  every  county 
except  Monaghan. 

4494.  You  have  been  assistant  lay  Commis- 
sioner in  every  county,  except  Monaghan? — 
No ; I think  about  four.  My  experience  in 
these  other  three  would  be  as  an  Appeal  Court 
valuer. 

4495.  Of  course,  your  work  was  mainly  rent 
fixing? — Yes,  largely.  I am  still  engaged  in 
that.  The  month  before  last  I was  Appeal 
Court  valuing. 

4496.  I do  not  think  we  will  trouble  you  to 
tell  us  what  the  ordinary  routine  practice  has 
been.  Mr.  Bailey  and  Colonel  Bayly  have  told 
us  enough  of  the  method  of  valuing  going  on 
to  the  land,  and  so  on;  but  when  you  get  on  to 
the  land,  what  do  you  do  ? You  have  heard  the 
evidence  of  Colonel  Bayly,  the  last  time  the 
Committee  met,  and  to-day,  and  you  have  heard 
that  a great  many  questions  have  been  asked  as 
to  improvements,  and  as  to  the  proportion  of  in- 
creased letting  value  due  to  tenants’  improve- 
ments that  is  deducted  in  fixing  a fair  rent,  and 
we  have  heard  a great  deal  about  improvability, 
would  you  give  us  your  views  upon  the  points 
that  have  been  raised? — I think  that  I have 
not  made  the  distinction  that  Colonel  Bayly 
seems  to  have  made  between,  what  he  calls, 
major  and  minor  improvements.  My  experience 
has  been  that  we  have  dealt  with  all  improve- 
ments pretty  much  upon  the  same  principles. 
In  the  fii-st  place,  we  were  limited  to  the  im- 
provements that  were  proved  in  court ; that  is, 
as  to  giving  any  credit  for  them. 

4497.  To  the  tenant?— To  the  tenant ; along- 
side of  that,  however,  we  were  in  the  habit 
when  we  saw  substantial  improvements,  not 
proved  in  court,  of  mentioning  them  in  our 
report,  and  discussing  the  matter  again  with  the 
legal  Commissioner  ; but  we  could  not  exempt 
them  from  rent,  except  so  far  as  they  were 
proved  in  court ; but  we  always  tried  to  investi- 
gate and  see  whether  there  were  improvements 
there  or  not  of  any  value. 

4498.  Then,  in  the  case  which  we  have  been 
hearing  about  this  morning,  where  the  tenant 
has  expended  a hundred  pounds  upon  improve- 
ments, with  the  result  that  the  letting  value  of 
the  land  goes  up  from  10s.  to  15s.  per  acre,  what 
portion  of  that  5s.  increment  would  you  give  to 
the  tenant,  and  what  to  the  landlord  ? W ould  you 
give  it  all  to  one,  or  all  to  the  other  ? — I must 
first  know  on  how  many  acres  the  hundred 
pounds  was  expended  ? 

4499.  Yes,  that  is  so  ? — In  the  great  majority 
of  cases  (I  would  like  to  guard  anything  1 may 
say  afterwards  by  this),  I am  afraid  that  the 
money  laid  out  on  improvements  in  Ireland  will 
not  result  in  a return  exceeding  the  ordinary 
commercial  interest,  that  is  supposed  to  be  fair, 
or  an  average  of  5 per  cent.,  which  it  has  been 
the  habit  to  apply,  and  which  has  been  largely 
put  forward  by  the  tenants  themselves ; they 
invariably,  in  putting  in  their  claims,  adopt 
5 per  cent.  They  say  they  had  spent  so  much 
on  drains,  so  much  on  fences,  40/.  or  50/.,  or 
whatever  it  is,  and  on  the  whole  outlay  they 
claim  5 per  cent. ; that  is  put  forward  by  them- 
selves, and  by  their  valuers. 

0.120. 
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4500.  Do  I understand  that  5 per  cent, 
upon  the  outlay  represents  the  full  increment  to 
the  letting  value  produced  on  Irish  improve- 
ments ? — 1 think  it  does  fully,  as  an  average. 

4501.  Then  when  you  have  allowed  that 
5 per  cent,  increase  in  value,  and  given  the  tenant 
credit  for  that,  you  consider  that  the  whole  value 
of  the  improvements  has  been  exhausted  for  rent- 
fixing purposes  ? — T did  not  say  that  I did  allow 
5 per  cent.,  but  in  many  cases  I would  allow 
5 per  cent.,  because  I think  that  would,  fairly 
enough,  represent  the  justice  of  the  case ; but 
I do  remember  that  there  was  a very  common 
use  of  5 per  cent,  in  the  calculations. 

4502.  But  you  would  consider  that  if  you  had 
allowed  5 per  cent,  upon  the  outlay,  and  deduct 
it  from  the  rent  in  that  proportion,  you  would 
then  have  done  all  that  the  tenant’s  claim  for  im- 
provements, required  ? — No,  not  in  every  case. 
In  exceptional  cases  the  tenant’s  outlay  re- 
sulted, say,  in  8 per  cent. ; and  in  cases  of 
that  kind  my  practice  would  have  been  to 
have  noted  that,  and  discussed  the  matter  with 
the  legal  Commissioner  ; and  the  result,  I think, 
would  have  been  with  almost  every  chairman 
with  whom  I have  worked,  that  the  tenant  would 
have  got  the  whole  8 per  cent.,  unless  the  im- 
provement was  of  a very  permanent  kind. 

4503.  Of  course  you  must  know  that  the 
object  of  the  questions  I am  now  putting  to  you 
is  to  ascertain  from  you  how  you  would  deal 
with  that  3 per  cent.,  the  difference  between  the 
5 per  cent,  and  8 per  cent.,  which  is  the  total 
increase  of  the  letting  value  ? — Yes. 

4504.  How  would  you  deal  with  the  3 per 
cent,  of  difference  ? — I would  recommend  to  my 
other  two  colleagues,  that  it  should  go  to  the 
credit  of  the  tenant,  and  1 think  they  would  very 
likely  agree.  If  the  improvement  was  of  a 
durable  kind  the  3 per  cent,  might  be  divided. 

4505.  I am  not  asking  what  the  procedure 
would  be,  or  how  they  would  deal  with  your 
recommendation  ; I am  asking  you,  rather,  how, 
in  your  own  mind,  you  would  distribute  that 
3 per  cent.  ? — I would  note  it  in  ray  field-book, to 
the  credit  of  the  tenant ; give  him  the  whole 
advantage  of  his  outlay  in  all  but  exceptional 
cases. 

4506.  You  would  give  him,  then,  not  merely 
5 per  cent.,  which  is  a fair  interest  on  his  outlay, 
but  you  would  give  him  8 per  cent.,  the  total  ? — 
Yes  ; and  if  I may  explain,  there  might  be  for 
this  a further  reason  ; that  same  tenant,  on  some 
other  item  of  his  improvements,  would  probably 
have  to  be  put  off  with  2 per  cent.  There  is  a 
very  large  proportion  of  the  drainage  and  recla- 
mation done  in  Ireland,  which,  owing  to  the 
nature  of  the  soil,  and  perhaps  also  to  the 
average  skill  of  the  tenant  is  not  very  effective. 
The  drainage  may  be  on,  say,  five  acres ; that 
is  the  whole  that  the  claim  might  be  finally 
settled  at ; but  on  an  acre  and  a-half  of  that 
the  drains  would  have  ceased  to  be  of  any 
practical  value  in  a short  time ; the  other 
three  and  a-half  acres  of  the  five  might  yield 
8 per  cent.;  I would  never  think  of  giving  him 
only  5 per  cent,  on  the  three  and  a-half,  while  he 
had  lost  his  outlay  on  the  other  one  and  a-half. 
There  are  very  few  cases  of  the  kind,  cases  where 
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Chair  mu  n — continued . 

there  is  a larger  return  than  5 per  cent.,  or  suffi- 
ciently large  to  require  special  aetention,  but  if 
such  a case  occurred  we  would  discuss  it  together 
and  I would  press  such  considerations  as  I have 
mentioned.  I do  not  remember  such  a case  as  is 
here  supposed  where  an  outlay  of  51.  on  an  acre 
increased  its  letting  value  so  much,  but  if  it  did 
come  before  me,  I would  certainly  note  it  and 
make  it  the  subject  of  very  anxious  discussion  as 
to  how  it  should  be  apportioned. 

4507.  That,  of  course,  brings  us  to  the  difficult 
question  of  improvability  when  you  are  fixing  a 
fair  rent,  improvability  being,  as  you  have  heard, 
those  inherent  qualities  in  the  soil  which  by  re- 
clamation or  other  improvemenls  are  capability  of 
adding  to  the  letting  value  of  the  land.  Now 
when  you  fix  a fair  rent  how  do  you  analyse  or 
split  up  the  elements  that  you  consider? — By  the 
examination  of'  the  soil ; usually  a case  of  that 
kind  would  be  reclamation  of  bog,  peaty  soil 
which  was  very  easily  effected. 

4508.  As  I understand  Colonel  Bayly,  he 
said  that  he  looked  at  three  elements ; he  looked 
at  three  things  : first,  the  original  value  of  the 
land  (not  very  different  from  prairie  value,  as 
far  as  I could  make  out)  ; second,  the  quality, 
the  improvability  ; and,  third,  the  improvements 
actually  effected.  Would  that  be  your  analysis 
of  the  elements  you  would  have  to  consider  in 
fixing  a fair  rent? — 1 think  these  all  go  into  it; 
my  method  would  be,  on  looking  at  the  bog,  to  see 
if  it  had  originally  a free  outlet  for  the  water  and 
without  any  extra  sinking.  If  to  get  rid  of  the 
water  they  have  to  go  far  beyond  the  particular 
“ acre  ” he  is  trying  to  reclaim,  that  would  very 
much  affect  the  question  ; but  if  it  were  friable 
open  peat,  with  a good  fall  and  outlet,  3/.  might 
produce  a return  of  ten  per  cent.  I think,  in 
that  case,  part  of  the  improvability  would  go  to 
the  landlord  and  part  to  the  tenant,  according  to 
the  probable  duration  of  the  improvement. 

4509.  When  you  are  going  to  fix  a fair  rent, 
do  you  have  in  your  mind  any  such  element  as 
the  value  of  the  land  in  a wild  state? — Neces- 
sarily I would  try  to  find  out  that,  because  without 
there  would  be  no  way  of  knowing  what  improve- 
ment had  been  made,  or  how  the  work  done  would 
have  operated.  Unless  I could  form  some  estimate 
of  what  it  was  before  the  work  began,  I could 
net  know  the  result  of  the  work,  and  therefore 
I must  try  to  get  at  it  as  best  I can  by  looking  at 
the  land  alongside  of  it  and  other  things,  and  in 
that  way  I would  form  the  best  estimate  I could. 

4510.  Suppose  you  saw  a holding  upon  which 
no  improvement  had  been  made,  would  you,  in 
fixing  a fair  rent,  take  into  account  those  quali- 
ties of  the  soil  which  render  it  capable  of  im- 
provement?— Certainly  not,  except  so  far  as 
they  might  at  that  day  be  producing  signs  of  im- 
provability in  the  form  of  more  or  less  whole- 
some pasture,  or  something  of  that  kind  of 
present  value  the  grass  would  be  a little  sweeter 
than  in  a place  where  it  could  not  be  so  easily 
improved. 

4511.  That  is  to  say,  you  would  consider  that 
the  fair  rent  of  a holding  in  that  condition  would 
be  the  value  of  the  holding  as  it  stood,  and  with- 


Chairman — continued. 

out  reference  to  any  latent  and  dormant  quali- 
ties in  it  which  might  some  day  or  other,  under 
certain  treatment,  produce  an  increased  value  ? — 
Certainly,  that  would  be  my  view,  and  that  has 
been  my  practice. 

4512.  You  have  something  to  tell  us  about  the 
withholding  of  turbary,  have  you  not  ? — I had  in 
my  mind,  when  that  was  referred  to,  some  cases 
where  turbary  in  my  opinion  was  essential.  The 
usual  thing  in  my  experience  was  that  the  land- 
lord, who  had  as  a practice  granted  the  privilege 
of  turbary,  did  not  object  to  having  that  put  into 
the  Order  and  letting  it  become  a legal  right ; 
but  there  were  some  instances  where  it  .was 
refused,  and,  in  my  opinion,  imposed  a hardship 
of  a grievous  kind. 

4513.  Would  you  describe  a case  of  that  sort 
rather  more  fully ; what  exactly  took  place?— -I 
know  of  two  particular  estates,  both  large,  one 
in  county  Tyrone  and  one  in  county  Sligo, 
where,  from  the  fact  of  the  estate  being  large, 
the  tenant’s  possibility  of  getting  any  turbary 
was  confined  to  the  one  estate.  If  it  was  a small 
estate,  and  the  landlord  would  not  give  the  tenant 
turf,  he  could  possibly  go  and  buy  it  on  another 
estate  without  much  loss,  and  he  would  have  no 
great  grievance  ; but  where  the  estate  happened 
to  have  the  only  bog  available  for  him,  as  in 
those  two  cases,  it  is  very  different.  There  I 
recollect  that  on  behalf  of  the  landlord  it  was 
objected  that  the  right  to  turbary  should  be  put 
into  the  Order;  and  the  tenants,  through  their 
solicitor  and  by  their  own  expressions  made  a 
very  hard  battle  in  Court  to  get  the  turbary 
included,  inasmuch  as  they  alleged  that  some 
of  their  neighbours  who  had  formerly  gone  into 
Court  had  suffered  by  having  a charge  put  on 
the  turf  which  practically  wiped  out  the  reduc- 
tion they  got.  These  are  very  exceptional  cases, 
but  still  I think  in  any  reconsideration  of  the 
law  they  ought  to  be  provided  for.  One  of  the 
cases  especially  affected  a large  number  of 
people. 

45 14.  What  provision  would  you  make  them  ; 
how  would  you  put  your  form  ? — I would  give 
the  Land  Commission  power  where  it  was 
proved  to  their  satisfaction  that  the  tenants  had 
been  in  the  habit  of  getting  this  as  a privilege, 
to  include  it  so  long  as  the  turbary  lasted.  Of 
course  if  it  could  be  proved  that  there  was  no 
possibility  of  providing  turf  none  could  be  pro- 
vided, and  therefore  it  would  have  to  go ; but 
where  there  was  ample  turf  and  the  estate,  I 
think  there  would  be  no  hardship  imposed  if 
made  a legal  right — a fair  addition  to  the  rent 
being  made. 

4515.  What  actually  happened  ; what  did 
they  do  in  the  two  cases  ? — In  one  of  the  cases,  at 
any  rate,  it  was  stated  by  the  man  in  the  witness- 
box  that  his  neighbour,  whose  rent  was  no 
larger  than  his,  and  whose  holding  was  no  larger, 
had  had  his  rent  reduced  by  about  21.  10s.,  and 
that  the  following  year  he  had  to  pay  21.  10s.  for 
his  turbary,  which  formerly  he  had  paid  only  a 
shilling  for.  That  was  stated  in  the  court-house 
in  the  presence  of  the  landlord’s  representatives, 
and  they  did  not  deny  it. 

4156.  Had 
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Mr.  Sexton. 

4516.  Had  you  no  power  to  deal  with  the 
question  ? — Oh,  no  ; there  is  no  power  in  the 
Act  to  deal  with  that.  The  turbary  is  outside 
the  ambit  of  the  holding,  and  the  Land  Commis- 
sion have  no  power ; it  is  the  landlord’s  property 
by  law. 

4517.  What  you  suggest  is  that  when  the 
turbary  is  outside  the  holding,  so  long  as  it  is  on 
the  estate,  you  would  secure,  at  the  same  time, 
that  you  fix  fair  rent,  the  turbary  upon  such  terms 
as  you  might  decree  ? — Yes. 

Chairman. 

4518.  In  other  words,  that  the  landlord  should 
not  take  back  in  increased  rent  for  the  turbary 
what  had  been  taken  from  him  in  the  reduced 
fair  rent  ? — Quite  so.  I would  like  also  to  say 
this,  that  when  this  was  being  pressed  in  court  it 
was  clearly  stated  what  was  our  practice 
that  where  turbary  was  included  as  a right  we 
put  on  what  we  considered  was  a fair  substantial 
consideration  for  it.  It  would  add  to  the  rent 
of  a small  holding  like  that  5s.  or  10s.  a year; 
but  it  became  a right  then  so  long  as  the  turbary 
lasted.  Of  course,  I do  not  mean  that  the 
turbary  should  be  thrown  in  for  nothing,  or 
anything  of  that  kind. 


Mr.  M' Car  tan. 

4519.  It  was  only  by  consent  of  the  landlord, 
was  it,  that  it  could  be  done? — Yes  ; where  the 
landlord  consents  to  have  it  put  into  the  order, 
we  put  on  for  it  whatever  we  think  a fair  con- 
sideration, and  I think  it  is  stated  on  the  pink 
form,  at  least  in  the  later  forms  of  the  pink 
form,  how  much  is  allowed  for  turbary. 


Chairman. 

4520.  It  is  not  on  the  pink  form? — I think 
there  is  a form  for  turbary  grazing  and  other 
rights. 

4521.  Well,  I will  leave  that  for  the  present ; 
some  other  members  of  the  Committee,  perhaps, 
will  ask  questions  about  it.  Do  you  agree  with 
what  Colonel  Bayly  said  about  prices  ; do  you 
take  prices  into  account?— I do  take  prices  into 
account. 

4522.  How  do  you  manage  to  make  an  allow- 
ance for  prices? — Just  in  the  way  I take  any 
other  experience.  In  1881  we  were  at  the  end  of 
a series  of  good  years.  That  was  in  my  mind, 
and  I suppose  it  was  in  everybody’s  mind  who 
tried  to  estimate  the  value  of  land ; but  as  to 
using  it  for  the  purpose  of  ascertaining  the  pro- 
duce on  a particular  holding,  and  applying  prices 
published  in  a schedule,  or  anything  of  that  kind, 
I think  that  would  be  impracticable. 

4523.  And  you  do  not  consider  prices  in  that 
way? — We  considered  them  very  much  in  1884 
and  1885,  when  we  found  that  prices  were  still 
dropping,  dropping,  dropping  ; and  we  felt  un- 
certain whether  we  were  right  in  holding  to  a 
former  standard  of  prices;  but,  as  a matter  of 
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fact,  I think  we  did  stick  to  that  too  long.  In 
that  way  it  affected  our  minds  very  much. 

4524.  On  another  point,  do  you  agree  with 
what  has  been  said  upon  a question  that  I put  to 
the  last  witness  upon  disabilities  under  which 
these  tenants  find  themselves  very  often  in  court 
in  making  out  their  case  ? — Yes  ; do  you  mean 
as  to  their  status  altogether  in  the  sub-letting  or 
sub-division  ? 

4525.  No ; whatever  they  have  got  to  prove  ? 
— About  improvements? 

4526.  Whatever  improvements  are  the  most 
important? — I think  the  necessity  of  giving 
legal  proof  of  improvements  by  the  tenants  does 
often  impose  hardship  and  injustice. 

4527.  Often  ?— Often  ; yes.  As  a rule,  the 
tenant  has  no  records,  and  he  has  no  idea  of  what 
legal  evidence  is;  he  comes  in  often  relying  upon 
what  he  believes  to  be  perfectly  true,  and  what 
is,  I think,  often  perfectly  true,  that  is  his  know- 
ledge, acquired  from,  perhaps,  his  father  or 
somebody  else,  and  his  observation  that  there  are 
drains,  &c.,  upon  the'  land.  Then  he  is  asked  : 
“ Did  you  see  the  work  done  ? ” He  says  : “ No, 
I did  not  see  the  work  done.”  That  ends  it  for 
him. 

4528.  You  speak  of  legal  rules  of  evidence; 
perhaps  we  ought  to  have  asked  Mr.  Bayly  this 
question,  but  when  these  tenants  are  beino- 
examined  to  prove  their  improvements  or  other 
matters,  are  they  very  rigidly  held  to  the  le<ml 
rules  of  evidence?— 1 think,  in  the  majority  of 
cases,  nothing  short  of  having  actually  seen  the 
work  done  would  be  allowed.  There  are  excep- 
tions, just  as  there  are  on  the  other  side  ; there  are 
exceptions,  no  doubt.  I know  some  agents  who 
would  say,  “ We  are  perfectly  satisfied  that  this 
tenant  will  say  nothing  but  what  he  believes  to 
be  true,  and  we  will  leave  it  in  the  hands  of  the 
Commissioners  when  they  come  to  test  the 
thing.”  I have  known  that  to  occur  sometimes. 

4529.  Of  course  these  disabilities,  as  to  which 
I am  asking  you,  are  heaviest  in  the  worst  dis- 
tricts, or  the  poorest  districts  ? — Yes  ; the  tenants 
are  less  intelligent;  they  have  fewer  documents  ; 
in  fact,  hardly  any  tenant  has  a document.  But 
what  I met  with  very  much  in  Mayo  was,  where 
the  tenant  was  a widow  ; I have  known  many 
cases  where  she  was  able  to  say  she  had  seen 
work  going  on,  but  had  paid  no  particular  atten- 
tion to  it,  and  when  she  was  cross-questioned  a 
little  she  broke  down  altogether,  and  could  not 
give  legal  evidence;  no  one  can  give  leo-al 
evidence  except  the  man  who  did  the  work,  w°ho 
made  the  drains  himself,  or  some  one  who  saw 
the  work  done. 

4530.  I do  not  see  how  you  are  going  to  get 
over  that  difficulty  ; you  must  have  evidence  of 
some  kind  or  other  ? — My  opinion  would  be  that 
it  would  be  better  to  leave  it  to  the  Commis- 
sioners. 

4531.  So  you  would  take  the  view  that  the 
presumption  should  always  be  in  favour  of  the 
tenant  ? — I think  that  is  the  lesser  evil  of  the 
two,  certainly. 

4532.  You  think  that  taking  the  presumption 
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as  being  universally  in  favour  of  the  tenant  is  a 
less  evil,  and  would  do  less  injustice  than  the 
present  system,  by  which  these  poor  people 
suffer  the  disabilities  you  have  been  describing  ? 
— Yes  ; very  decidedly,  I think  so. 

4533.  You  have  been  in  Ulster;  could  you 


Chairman— 
tell  us  what  the  effect  ■ 
has  been,  according  to  yo 
ing  rents.  I mean  to  : 
material  ? — I do  not  thint 
lowered  rents  in  any  way. 


[ Continued. 


-continued. 

of  the  Ulster  custom 
ur  experience,  in  lower- 
say,  has  it  been  very 
the  Ulster  custom  has 
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Friday , 15  th  June  1894. 


MEMBERS  PRESENT : 


Mr.  Brodrick. 

Mr.  Carson. 

Mr.  Clancy. 

Mr.  Dillon. 

Mr.  Hayes  Fisher. 
Mr.  Fuller. 

Mr.  Leese. 


Mr.  Macartney. 

Mr.  M‘Cartan. 

Mr.  John  Morley. 
Mr.  T.  W.  Russell. 
Mr.  Sexton. 
Colonel  Waring. 
Mr.  Wharton. 


The  Right  Honourable  JOHN  MORLEY  in  the  Chair. 


again  called  in ; and  further  Examined. 


Mr.  John  Cunningham, 
Chairman. 

4534.  I think  you  wish,  with  the  permission 
of  the  Committee,  to  refer  again  to  that  question 
of  improvability  which  you  dealt  with  in 
Questions  4507  and  4508? — Yes. 

4535.  There  was  some  apparent  inconsistency 
between  your  view  and  that  of  Mr.  Bayly ; 
I understand  you  want  to  say  something  further 
on  that  matter ? — Yes;  when  I answered  I had 
only  seen  a very  imperfe  it  report  of  Mr.  Bayley’s 
evidence. 

4536.  Colonel  Bayly’s? — No;  I mean  Mr. 
Bayley’s.  Looking  at  the  official  report  1 see  an 
answer  to  Question  1192  (which  is  very  close  to 
the  question  where  the  exact  proposition  was 
put  to  him),  in  which  he  seems  to  me  to  lay 
down  a principle  that  would  include  all  that 
I hold  about  it,  namely,  that  in  dealing  with 
increased  letting  value,  and  what  interest  ought 
to  be  allowed  to  the  tenant  for  it,  you  are 
controlled,  and  have  to  be  guided  by  the 
durability  of  the  improvement ; the  number  of 
years,  in  other  words,  in  which  he  would  have  the 
opportunity  of  recouping  himself.  I think  if 
that  answer  if  given  full  scope  to,  it  covers  all 
I said ; and  I must  add,  that  I understood 
Colonel  Bayly  to  have  said  that,  except  perhaps 
as  regards  very  rare  occasions,  about  buildings, 
or  some  very  permanent  improvement. 

4537.  But  what  is  youv  proposition,  apart  from 
the  agreement,  or  the  difference  between  you 
and  Colonel  Bayly,  or  Mr.  Bailey ; what  do 
you  wish  the  Committee  now  to  understand  as 
your  view  ? — My  view  is  that  if  the  outlay  of 
100/.  (as  supposed  in  the  case  put),  had  been 
expended  on  bog  land  in  Ireland,  before  any 
person  could  answer  how  much  they  would  give 
in  respect  of  that  100/.,  they  must  know  the 
class  of  the  improvement,  and  the  probability  of 
its  duration.  And  either  in  drainage  or  in  reclama- 
tion of  the  ordinary  bog  land  of  Ireland,  the  im- 
provement is  scarcely  more  durable  than  the 
increased  letting  value,  and  improvement  result- 
inS  from  manures,  in  County  Dublin,  in  the 
clay  tillages,  where  there  is  a greater  percentage 
added  by  the  tenant’s  outlay,  and  where  no  per- 
son, under  Adams  v.  Dunseath,  or  anything  else, 

0.122.  , 5 


Chairman — continued. 

would  think  of  giving  any  of  it  away  in  rent 
again  ; and  in  County  Down,  if  you  go  to  the 
other  part  of  the  country,  where  grass-seed  is 
produced,  a tenant  by  a 1/.  outlay  would  add 
more  to  letting  value,  or  as  much  probably  as 
results  from  a 51.  outlay  elsewhere,  on  reclamation. 
The  tenant  very  often  applies,  I think  too  often, 
nitrate  of  soda,  and  an  outlay  of  1/.  per  acre  on 
that  land  would  result  in  increasing  the  letting 
value  a great  deal  more  than  the  average  results 
of  drainage  or  of  reclamation  in  the  vast  area  of 
Ireland. 

Colonel  Waring. 

4538.  Before  you  pass  from  that,  would  not 
that  merely  mean  that  it  would  result  in  a very 
large  crop  for  the  year  ?— No  ; it  would  increase 
the  letting  value  on  the  spot.  If  I go  on  the 
land  and  look  at  it,  I take  that  into  considera- 
tion, but  do  not  add  to  the  rent  because  of  it. 

4539.  I understand  then  that  what  you  mean 
is  this,  that  going  on  the  land,  after  an  applica- 
tion of  nitrate,  you  would  necessarily  value  that 
land  higher  ?— No,  certainly  not;  it  would  all  be 
left  to  the  tenant. 

4540.  I mean  that ; you  would  value  it  higher 
so  as  to  give  the  tenant  the  benefit  of  the  im- 
provement ?— I would  not  value  it  higher,  I 
would  leave  the  results  of  his  nitrate  of  soda  to 
himself,  and  exclude  it  from  any  rent. 

4541.  You  would  not  mulct  the  landlord  on 
account  of  the  great  crop  which  had  been  stimu- 
lated by  the  grand  process  of  putting  on  nitrate  ? 
No;  in  dealing  with  all  improvements,  I think 
the  aim  generally,  indeed  universally,  of  the 
Land  Commission  would  be,  to  preserve  intact 
the  antecedent  value  to  the  landlord,  and  that 
no  dealing  with  any  improvement,  or  anything 
else,  should  be  allowed  to  encroach  upon  that 
antecedent  value. 

Chairman. 

4542.  You  ai-e  satisfied  now,  are  you,  that  you 
have  made  your  view  clearer.  Of  course, 
gentlemen  on  the  Committee  will  put  questions 
to  you  as  we  go  round  ? — I think  if  the  Com- 
mittee would  bear  with  me  for  a moment,  I should 

h h 4 like 
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Chairman — continued. 

like  to  say  that  from  1192  on  to  1200  the  ques- 
tion slides  gradually,  it  having  been  first  dealt 
with  as  a building,  on  to  land  again.  If  I were 
with  Mr.  Bailey  as  a lay  assistant  to  him,  and 
we  came  upon  a building  put  up  by  the  tenant, 
what  we  would  do  I will  tell  you.  In  1195  and 
1197  the  tenant’s  outlay  was  spoken  of  as  a 100/. 
laid  out  on  buildings,  and  the  answer  that  appears 
in  the  official  report  (I  think  there  must  be  some 
error)  is  that  we  allow  the  tenant  5 per  cent,  for 
it.  1 think  that  is  a misprint,  or  something. 
A 100/.  laid  out  on  buildings  by  a tenant  is 
never  valued,  in  my  experience,  in  that  way. 

Mr.  T.  IV.  Russell. 

4543.  The  outlay  was  not  on  buildings  at  all ; 
that  is  a mistake ; but  it  is  only  put  there  as  a 
supposition  case  ? — Five  questions  later  it  slides 
in  again  from  buildings. 

Chairman. 

4544.  I do  not  think  you  need  go  on  with  Mr. 
Bailey’s  evidence  ; you  have  stated  your  own 
view,  have  not  you  ? — I think  I have,  now  ; but 
I would  like  to  say  that  I think,  taking  Mr. 
Bailey’s  two  answers  together,  they  are  quite 
consistent  with  my  answer.  One  other  word  I 
would  like  to  say  in  reference  to  the  outlay  on 
this  reclamation. 

4545.  Is  this  a correction  which  you  want  to 
make  in  your  own  evidence  ? — No,  I want  to  en- 
large my  own  evidence  slightly. 

4546.  This  is  a correction  you  want  to  make, 
or  an  amplification  of  your  own  view,  is  it, 
because  we  do  not  wish  you  to  revise  the  evidence 
of  other  people? — No,  it  is  altogether  my  own 
practice  ; I have  extracted  it  from  a field  book 
which  I had  on  the  land  (and  which  I have  here), 

for  the  purpose  of  illustrating  how  we  deal  with 
it. 

4547.  What  is  the  “amplification”  that  you 
want  to  make  ? — These  are  five  cases,  selected 
out  of  this  book,  as  illustrating  how  we  deal 
with  tenant’s  claims  for  reclamation  of  bog  in 
Tyrone  in  1891. 

4548.  What  do  they  go  to  show? — They  go 
to  show  the  amount  of  the  tenant’s  claim,  the 
amount  the  landlord  admitted,  both  in  extent  and 
annual  value,  and  the  amount  that  the  Land 
Commission,  or,  at  least,  that  I allowed  for  it. 

4549.  I am  sure  you  have  good  reasons  for 
doing  it,  but  what  is  the  reason  for  taking  out 
these  five  cases  from  all  the  hundreds  of  cases 
you  have  heard  of ; what  is  it  to  illustrate  ?— I 
want  to  put  it  as  a substitute  for  a supposed  case 
which  has  been  put  here,  and  which  is  problema- 
tical. 

4550.  That  we  do  not  want ; we  do  not  desire 
you  to  correct  other  people’s  evidence  ? — It  was 
put  to  me,  though. 

4551.  Where  ?—  I was  told  what  Mr.  Bailey 
had  said. 

4552.  Have  you  got  the  number  of  the  ques- 
tion to  which  you  are  referring? — I have  not, 
because  I could  not  get  the  official  reports.  I 
and  could  not  get  them. 

4653.  Will  you  tell  us  what  is  the  point  then  ? 

■ — I will  not  ask  to  put  these  cases  in  ; I will 
merely  refer  to  them  if  I am  asked  about  it. 

4554.  Yes ; you  have  told  us  that  you  have 


Chairman — contin  u ed. 

practised,  not  only,  as  it  were,  as  an  Assistant 
Commissioner,  but  you  have  also  told  us  that  for 
considerable  periods  of  time  you  were  engaged  in 
Appeal  Court  valuing  ? — I was. 

4555.  Of  course  that  does  not  prevent  your 
remaining  an  Assistant  Lay  Commissioner  ?-— 
No. 

4556.  Now  I want  to  ask  you  this ; do  you, 
when  you  are  acting  as  what  you  call  “ Appeal 
Court  Valuer,”  bring  any  fresh  principles,  or 
apply  any  fresh  or  different  standards  as  to  value 
from  those  you  apply  when  you  are  on  the  Sub- 
Commission  ? — Not  any. 

4557.  That  is  to  say,  you  value  improvements 
as  an  Appeal  Valuer  just  as  you  did  when  you 
were  an  ordinary  Lay  Sub-Commissioner?— 
Just  the  same. 

4558.  What  do  you  do  when  you  are  acting 
as  Appeal  Court  Valuer;  what  is  your  modus 
operandi ? — I take  the  entire  file  (which  in- 
cludes the  original  application,  the  order,  the 
minute,  the  pink  form,  and  a copy  of  every- 
thing that  the  Sub- Commission  had  ; files  are 
handed  over  to  me  ; I then  group  them,  and 
arrange  for  days  on  which  I can  inspect  groups 
of  them,  on  the  same  day  ; I then  send  notice  to 
the  parties. 

4559.  I would  rather  you  took  what  you  do  in 
a single  case ; you  get  the  file  ? — I commit  the 
particulars  on  which  I work  to  a Field  book  ; 
very  like  the  Field  book  that  is  used  to  the  Sub- 
Commission.  I have  only  the  result  of  the  evi- 
dence on  the  pink  form  of  the  Sub-Commission; 
all  the  details  I put  in  my  Field  book  ; I 
notify  the  landlord  and  the  tenant,  on  a printed 
form  that  I have  for  the  purpose,  that  I intend 
to  appear  on  the  lands  on  a certain  day,  and  I 
give  the  hour.  When  I arrive  there  I see  the 
tenant  of  course ; I see  by  the  papers  whether 
the  buildings  are  claimed  by  the  landlord  or  not. 

4560.  By  “ the  papers  ” you  mean  the  report 
of  the  Sub-commission  ? — Yes,  the  File.  If  the 
buildings  are  claimed  by  the  landlord,  I also 
have  before  me  the  i-ent  which  the  Sub-Commis- 
sion considered  fair  to  allow  the  landlord  iu 
respect  of  those  buildings ; I then  examine  them 
for  myself  as  carefully  as  I can  ; I then  pass 
out  on  the  land,  and  I repeat  exactly  what  I do 
on  the  Sub-Commission ; that  is  to  say,  o-o  into 
every  field,  or  as  many  as  I think  necessary  to 
give  me  a proper  and  fair  impression  of  the 
holding ; and  having  dug  the  soil  I question  the 
man  about  the  improvements  stated;  I ask  him 
to  point  them  out  carefully  to  me,  and  if  there 
are  any  others  which  he  claims  to  have  made  to 
be  good  enough  also  to  draw  my  attention  to 
those ; I keep  a note  of  all  that,  and  make  a 
valuation. 

4561.  In  making  that,  valuation  you  make  the 
apportionment  for  the  tenants’  improvements  for 
yourself? — I do;  for  myself. 

4562.  You  go  alone? — Yes,  sometimes,  and 
sometimes  with  a colleague. 

4563.  You  do  not  take  for  granted  anything 
the  Sub-Commissioners  have  done  in  the  way  of 
that? — No,  I go  out  perfectly  free  and  inde- 
pendent to  report  for  myself,  and  to  see  what 
has  been  admitted  or  proved  in  court  as  to  the 
improvements. 

4564.  Of  course  you  have  not  had  the  advan- 

tage, 
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Chairman — continued, 
tage,  which  we  must  call  it,  that  they  have  had, 
of  hearing  the  evidence  in  court? — No,  I am 
without  that. 

4565.  Otherwise  you  do  exactly  what  they  do 
on  the  land  ? — Quite  the  same,  I think. 

4566.  You  go  over  all  the  considerations  and 
facts  afresh  ?— Yes. 

4567.  And  form  your  own  judgment? — Quite 
so. 

4568  Then  you  draw  the  result  of  that  up  in 
a report  of  some  kind  ? — I draw  the  result  of 
that  up  in  a report  which  is  very  like  the  pink 
form,  not  quite  like  it,  but  it  is  practically  the 
same  report ; I put  down  on  that  report  answers 
to  the  questions  which  are  printed  there,  which 
are  practically  the  same  questions  as  in  the  pink 
form,  and  report  on  the  description  of  the 
holding  generally  and  on  the  improvements. 

4569.  And  you  include  in  your  report,  of 
course,  as  the  main  point  of  it,  what  you  con- 
sider to  be  the  fair  rent  ? — Y es. 

4570.  Then  what  do  you  do  with  that  report? 
— I attach  that  also  to  the  file  that  I had  retained 
from  the  time  I got  it;  I hand  all  back,  and 
my  field  book,  which  is  rather  more  detailed ; it 
gives  a field-to  field  valuation,  it  is  more  of  a 
confidential  nature  ; it  is  practically  the  same, 
but  more  in  detail  than  appears  on  the  form. 

4571.  When  you  say  “more  of  a confidential 
nature,”  do  I understand  that  the  other  report  is 
accessible  to  the  landlord  or  tenant  ? — Yes  ; and 
the  result  of  that,  as  to  how  much  I consider  a 
fair  rent,  is  sent,  whether  they  apply  or  not  to 
both  parties.  If  my  report  tallies  pretty  much 
with  the  Sub-Commission  report,  as  a rule,  the 
appeal  is  withdrawn,  and  there  is  no  more  waste 
of  time  or  cost  about  it. 

4572.  Does  that  often  happen,  the  withdrawal 
of  the  appeal  in  consequence  of  your  valuation  ? 
— Yes,  L think  there  is  a very  considerable  pro- 
portion in  every  list  which  the  Appeal  Court 
makes  out  for  a sitting  that  would  never  come 
up  for  hearing  when  they  appear  in  the  town, 
they  would  have  been  withdrawn. 

4573.  You  cannot  give  us  any  sort  of  per- 
centage ? — No,  I would  never  know  anything 
more  about  it  except  by  accident;  I would  not 
hear  of  what  happened. 

4574.  You  saida  “ very  considerable  propor- 
tion,” and  1 was  only  wondering  whether  you 
could  put  a figure  to  your  “considerable  pro- 
portion”; if  you  cannot,  never  mind? — No; 
Mr.  Franks,  the  secretary,  could  give  that. 

4575.  After  you  have  drawn  up  your  report, 
and  sent  it  in  to  the  Chief  Land  Commissioners, 
do  you  have  any  communication  with  them 
further  ? — No. 

4576.  You  never  have  a conversation  with  any 
of  them  ? — No.  When  I say  “ not,”  in  a very 
particular  case  where  “ true  value  ” came,  in  a 
very  complicated  case  where  there  was  a conflict, 

I once  made  an  explanation  merely  of  what  was 
in  my  report. 

4577.  You  mean,  then,  that  in  your  experience 
only  once  did  the  Commissioners  apply  to  you 
for  what  lawyers  call  “ further  and  better  par- 
ticulars ” ? — That  was  only  once ; and  it  had 
reference  to  a complicated  case  where  I gave 
alternative  reports  ; that  is  to  say,  in  case  they 


Chairman — continued. 

decided  one  way,  such  and  such  an  amount,  and 
in  case  they  decided  otherwise,  then  another 
amount. 

4578.  They  never  send  your  reports  back  in 
any  way  ? — Not  at  all ; and  they  never  interfere 
with  my  free  action  in  the  matter  in  the  leasi, 
degree. 

4579.  One  or  two  other  questions  only  before 
I hand  you  over  to  other  members  of  the  Com- 
mittee. You  have,  I should  think,  with  your 
large  experience,  formed  some  opinions  as  to  the 
efficacy  and  satisfactoriness  of  the  process  in 
which  you  take  part.  Have  you  formed  any 
view  as  to  the  costliness  of  these  proceedings  ? — 
Yes ; I think  it  would  be  a great  improvement 
if  they  could  be  simplified,  in  other  words,  if  the 
■work  of  the  Laud  Commission  could  be  more 
confined  to  the  fixing  of  a fair  rent  and  exclude 
from  their  consideration  (as  far  as  could  be  done), 
questions  of  title,  questions  of  status  and  ad- 
ministration, and  things  like  that.  I think  there 
is  a great  waste  of  time  as  regards  that,  and  the 
court  is  not  best  constituted  for  dealing  with  it. 
For  instance,  in  the  Sub -Commission  Court,  two 
of  us  who  are  laymen  are  sitting  there,  hearing 
arguments  that  in  my  opinion  are  not  very 
relevant  to  the  main  issue. 

4580.  What  would  be  the  good  of  the  legal 
Commissioner  in  the  case  you  suggest  ? — For 
contentious  cases,  such  as  where  questions  as  to 
whether  a particular  relief  ought  or  ought  not 
to  be  allowed,  would  come  in. 

Mr.  Sexton. 

4581.  What  would  you  do  tvithout  a legal 
Sub-Commissioner  to  declare  the  effect  of  the 
interpretation  of  the  Act  by  the  j udges  ? — If  the 
present  Act  unamended  is  to  go  on,  I do  not 
think  you  could  do  without  them  ; but  I thought 
there  was  a pointing  at  something  of  a better 
procedure,  and  I think,  now  that  agriculture 
labours  under  so  many  economic  difficulties,  it  is 
hai  d to  have  it  surrounded  with  such  difficulty 
and  uncertainty  as  there  is  in  reference  to  law 
points  and  law  matters. 

Chairman. 

4582.  Going  hack  to  one  final  question  as  to 
what  you  do  as  Appeal  Valuer,  do  you  think 
that  process  could  be  dispensed  with ; do  you 
differ  in  your  award,  on  an  average,  so  much  from 
the  Sub-Commission,  whose  award  you  are,  as  it 
were,  revising,  as  to  make  your  process  really 
very  valuable  ? — I think,  certainly,  having  regard 
to  the  cost  of  it,  and  all  that,  that  it  is  not  very 
valuable,  judging  by  the  returns  that  I see;  the 
average  alteration  made  in  the  process  of  appeals 
has  only  been  0'2,  or  something  like  that;  I 
think  that  is  a sign  or  indication  of  the  value  of 
this  process.  On  questions  of  value  I would  be 
strongly  inclined  to  let  the  decisions  of  the  Sub- 
Committee  be  final. 

4583.  You  would  not  give  an  appeal  on  value, 
then  ? — I think  in  some  cases  it  might  perhaps 
result  in  hardship,  but  I think  those  cases  are  so 
very  rare  that  1 have  a strong  leaning  to  the 
view  that  it  should  be  dispensed  with  in  that 
respect. 

I I 4584.  I did 
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Mr.  T.  W.  Russell. 

4584.  T did  not  hear  your  examination-in-chief, 
but  I believe  you  have  been  on  the  Commission 
since  1881  ?— Yes,  with  a gap  of  a year  or  so. 

4585.  Do  you  think  that  the  process  of  rent 
fixing  that  obtained  between  the  years  1881  and 
1887  was  at  all  as  scientific  as  that  which  obtains 
now  ? — I think  it  was  not  quite  so  scientific,  in 
the  sense  that  the  returns  and  the  marking  on 
the  map  involve  more  labour  and  consequently 
more  care  to  that  class  of  details. 

4586.  Do  you  think  as  much  pains  were  taken 
in  that  period  as  has  been  taken  since? — Yes, 
I took  as  much  pains ; I have  been  referring 
back  to  an  old  book,  and  in  the  very  first  three 
months  I think  I made  as  many  divisions  of  the 
land  and  as  many  holes  in  it,  and  as  careful  an 
inspection  as  I am  doing  or  as  I did  on  the  last 
land  I valued. 

4587.  You  had  no  maps  at  that  time?— We 
had  no  maps. 

4588.  You  made  no  return  of  the  character  of 
the  soil  as  you  do  now  ? — No. 

4589.  Did  you  calculate  its  carrying  power  if 
it  was  pasture  ? — No,  I did  not ; but  I do  not  do 
it  yet  very  often  in  fixing  the  rent ; it  is  a sort 
of  secondary  operation. 

4590.  But  you  have  to  return  it  on  the  pink 
paper  ? — Yes,  I do. 

4591.  I will  now  take  a pastoral  farm;  is  the 
carrying  power  of  a pastoral  farm  not  a main 
element  in  the  fixing  of  the  rent  ? — It  is,  the 
carrying  power  of  a tillage  farm  is  a main 
element ; that  is,  how  much  crop  it  will  carry  and 
so  on  ; I think  the  two  things  run  very  much  in 
the  same  direction. 

4592.  Would  you  say  that  the  rents  fixed  by 
the  Commission  between  1881  and  1887  are  now 
fair  rents  ? — No,  I think  not ; I consider  they  are 
too  high  for  the  present-  state  of  matters. 

4593.  Then  that  leads  me  up  to  this  : do  you 
think  the  statutory  period  too  long  ?— 1 do 
decidedly. 

4594.  Have  you  any  suggestion  to  make  to 
the  Committee  as  to  the  proper  statutory  period? 
— The  Cowper  Commission  recommend  five,  I 
would  prefer  seven  years  myself. 

4595.  But  you  are  quite  clear  that  when  the 
rents  that  were  first  fixed  begin  to  fall  in,  even 
on  the  present  principles  and  with  the  present 
law,  they  would  be  subject  to  a serious  reduction  ? 
— I think  they  would ; there  is  another  reason 
before  I pass  from  it  namely,  I consider  a 
term  of  15  years  a great  embarrassment  to  the 
men  engaged  infixing  the  rent ; it  involves  so 
much  of  prophecy  that  I have  often  had  (and 
I know  other  men  have  had)  great  anxiety  in 
looking  at  whether  what  had  obtained  fur  the  past 
15  years  was  going  to  continue,  or  whether  we 
could  hope  for  a change,  merely  guessing  whether 
there  would  be  a change  or  not ; if  it  was  only 
for  five  or  seven  years  men  would  feel  that 
they  could  deal  more  freely  with  the  facts  as  they 
exist  to-day. 

4596.  We  are  all  aware,  of  course,  that  there 
has  been  a very  great  fall  in  the  prices  of  all 
agricultural  produce,  especially  since  the  year 
1885  ? — Yes,  1 would  say  from  1883. 

4597.  Do  you  think  the  Land  Commission  in 
fixing  rents  since  1885  have  taken  that  fall  of 


Mr.  T.  W.  Russell—  continued, 
prices  into  calculation  sufficiently  ? — I think  they 
have  taken  it  into  calculation  ; I know  I have 
myself,  but  whether  I have  done  it  “ sufficiently” 
is  a very  difficult  question  to  answer  I think. 

4598.  Do  you  consider  prices  in  fixing  the 
rent  ? — Y es. 

4599.  Did  you  hear  Colonel  Bayly?— Yes. 

4600.  Do  you  consider  them  as  he  considered 
them,  in  a general  way,  or  do  you  consider 
them  specifically  ? — I think  they  specifically 
affect  my  valuation  in  every  farm  I go  upon. 

4601.  I see  you  have  answered  that  question, 
I will  not  proceed  further  with  it;  now  as  to 
future  procedure  ; you  think  the  present  pro- 
cedure is  costly  and  complicated  ? — I do ; I think 
it  is  unnecessarily  so. 

4602.  Now,  Mr.  W.  F.  Bailey  made  a sug- 
gestion to  the  Committee  as  regards  future  pro- 
cedure ; shortly  it  amounted  to  this,  that  in  all 
non-contentious  cases,  where  no  question  of  law 
arose  and  where  no  improvements  were  in  ques- 
tion, he  thought  that  the  landlord  and  the  tenant 
might  unite  iu  agreeing  that  the  rent  should  be 
fixed  by  a single  valuer  going  over  the  field, 
but  that  in  all  cases  where  either  questions  of 
law  arose,  or  where  questions  of  improvement 
were  involved,  he  thought  the  present  ma- 
chinery absolutely  necessary  ; now,  do  you  agree 
with  that  ; I think  I have  stated  it  fairly  ; first 
of  all,  do  you  apprehend  the  distinction  ? — I think 
I do. 

4603.  Will  you  say  whether  you  agree  with 
that,  and  if  you  disagree  with  it,  in  what  ? — I 
agree  with  it  in  the  main,  but  I would  modify 
it  in  one  or  two  respects  I think. 

4604.  Proceed  ? — I do  not  think  that  the  pre 
sence  of  improvements  would  necessitate  the  full 
court ; and  I think  I would  have  two  laymen 
together,  and  let  that  be  the  first  procedure 
practically  in  all  cases ; the  right  and  risk  of 
appeal  would  lie  then  with  either  party.  If 
notice  of  appeal  was  given  within  a month  I 
would  let  it  go  before  a full  Commission,  presided 
over  by  a legal  chairman.  I consider  that  the 
improvements  are  just  as  much  an  integral  part 
of  what  can  be  dealt  with  by  the  two  lay  com- 
missioners free  from  legal  refinement  as  the  soil. 

4605.  I will  put  this  to  you ; we  have  had  it 
in  evidence  that  in  the  case  of  agreements  to  fix 
a fair  rent  which  do  not  come  into  court,  but 
Avhich  ought  to  be  registered,  and  which,  when 
registered,  become  judicial  rents,  that  these,  in 
certain  cases,  have  been  proved  by  going  before 
a Sub-Commission  to  have  been  too  high.  Mr. 
Bailey  told  us  that  some  of  them  had  been 
reduced  40  per  cent.  Where  a landlord  has  any 
power  over  a tenant,  do  not  you  think"  that  he 
has  some  power  to  induce  him  to  consent  to  a 
course  that  is  not  to  his  interest  as  a tenant? — 
I have  had  experience  of  that  kind  myself.  We 
have  had  many  cases  before  us  of  agreements 
that  had  not  been  registered  ; we  have  revalued 
them  and  made  some  reduction.  I do  nut  re- 
member anything  so  high  as  40  per  cent.,  but 
1 know  that  in  all  cases  of  that  kind  there  was  a 
further  reduction  made  beyond  the  reductions 
that  were  made  under  the  agreements. 

4606.  Have  you  stated  the  whole  of  the  modi- 
fications you  would  be  prepared  to  make  on 

Mr.  Bailey’s 
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Mr.  T.  W.  Russell — continued. 

Mr.  Bailey' *8  proposal  ? — I think  so,  as  far  as 
I remember. 

4607.  In  your  experience  as  a Sub-Commis- 
sioner, what  has  been  the  chief  element  in 
excluding  tenants  from  court ; have  you  found 
sub  letting  to  be  a,  serious  one  ? — A very  serious 
one,  and  sub-divisions. 

4608.  Take  the  question  of  sub  lettings,  please. 
Have  you  had  any  experience  of  fixing  rent  on 
mill-holdings? — I have. 

4609.  You  have  ? — Yes,  I have  had  several 
cases  of  it,  both  as  Sub-Commissioner  and  Appeal 
Court  Valuer ; I may  say,  too,  that  I have  had  a 
good  deal  of  experience  of  milling  myself. 

4610.  I was  aware  of  that,  but  I am  going  to 
put  the  question  to  you,  not  as  a miller,  but  as  a 
Sub-Commissioner.  Is  it  not  the  case  that,  in 
Ulster  at  all  events  (of  which  I know  something 
myself),  that  there  are  a great  many  scutch 
mills,  and  flax,  and  that  in  order  that  these  scutch 
mills  should  be  worked,  there  must  be  labourers; 
these  labourers  must  have  houses  ; and  is  it  not 
a fact  that  if  these  labourers  at  these  scutch  mills 
are  provided  with  cottages  by  the  farmer,  he  is 
ruled  out  on  “ sub-letting  ”?  — I have  had  no 
experience,  on  any  Commission  I was  on,  of  that, 
but  I have  seen  it  reported,  and  1 know  the  first 
part  of  your  question  is  a very  common  thino-, 
that  is,  that  the  farmer  on  whose  holding  the 
mill  is  must  have  cottages  for  the  labourers. 
If  he  has  not  good  cottages  for  them  the  people 
will  go  away,  and  he  will  lose  the  whole  of  them. 

Chairman. 

4611.  Were  not  you  concerned  in  one  of  the 
leading  cases  about  mills,  Boyle  v.  Foster  ? — 

I was;  that  was  as  an  Appeal  Court  Valuer.  I 
suppose  I was  sent  there  because  of  my  supposed 
experience  of  mills,  it  was  a very  hard-fought 
case. 

Mr.  T.  IV.  Russell. 

4612.  Will  you  allow  me  to  put  this  question 
to  you  about  mills  : take  a case  where  there  is 
a substantial  mill  upon  the  holding,  that  owing 
to  the  failure  of  the  milling  industry,  with  which 

I suppose  you  are  perfectly  familiar ? — Y es, 

1 am,  too  familiar. 

4613.  That  mill  has  ceased  to  work.  Now 
whilst  it  was  in  work  it  could  not  come  under  the 
Land  Act,  because  its  existence  went  to  show 
that  the  holding  was  not  an  agricultural  holding  ? 
— Yes. 

4614.  When  it  had  ceased  to  work  would  it 
have  any  chance  of  coming  in  as  an  agricultural 
holding ; have  you  any  experience  of  that  ? — 
Yes;  Boyle  v.  Foster  is  practically  on  that  line, 
the  mill  had  practically  ceased  to  work. 

4615.  Was  the  holding  excluded  in  that  case? 
The  holding  was  excluded.  It  was  not  by  the 
Land  Commission  that  that  was  done. 

4616.  Never  mind,  it  was  excluded.  My  point 
is  this ; that,  taking  a case  where  it  would  be 
perfectly  reasonable  and  fair  to  exclude  the  hold- 
ing because  of  the  mill  being  a substantial  part 
of  it,  when  the  mill  absolutely  ceases  to  work, 
and  may  be  in  ruins,  the  fact  that  the  mill  is 
there  and  is  part  of  the  holding  excludes  it  under 
Boyle  v.  Foster  ? —Yes. 

4617.  Then  to  return  to  sub-letting ; do  you 
find  from  your  experience  that  sub-letting  is  one 

0.122. 
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of  the  main  causes  of  exclusion  from  the  Act  ? — 
Yes. 

4618.  Do  you  find  that  it  bears  very  hardly 
upon  the  tenants  ? — I do.  I have  had,  I think, 
to  do  with  one  case  (1  have  seen  it  referred  to 
here),  where  every  member  of  the  Commission 
felt  that  it  was  a very  great  grievance.  That 
was  a case  where  the  landlord  (I  think  Sir  .lohn 
Lnnis)  had  consulted  the  tenant  of  the  lar°-e 
holding  as  to  how  he  should  deal  with  a fringe 
of  small  holdings  consisting  of  about  seven  or 
nine  cottages  in  Westmeath  ; and  during  that 
state  of  matters  the  tenant  of  the  large  holding 
had  advised  the  landlord  as  to  the  rents  that 
ought  to  be  put  on  these  small  men.  As  time 
ivent  on  the  large  tenant  was  taking  out  a lease 
and  the  whole  were  included,  the  seven  or  nine 
small  tenants.  With  mud  cabins  and  a fringe 
of  bog  all  round  the  main  large  holding.  These 

small  tenants  being  generally  in  mud  cabins  of  a 
wretched  kind,  with  little  bits  of  reclaimed  boo- 
for  gardens  and  small  plots,  were  all  included 
in  one  “ take  ” under  this  lease  to  the  larger 
tenant,  who  had  been  applied  to  as  a friend  and 
adviser  of  the  landlord.  That  landlord  passed 
away,  and  the  estate,  when  we  had  to  deal  with 
it,  was  in  the  hands  of  some  successor-,  so  that 
he  really  had  no  blame  in  the  matter. 

4619.  But  it  was  excluded?  — It  was  ex- 
cluded. 

4620.  Is  not,  roughly,  the  effect  of  it  this,  that 
where  a tenant  is  determined  to  get  his  holding 
under  the  Land  Act,  and  he  is  excluded  by  sub° 
letting,  he  simply  puts  the  labourers  out  and 
drives  them  into  the  towns  ? — There  are  cases  of 
getting  rid  of  sub-lettings  ; how  far  it  may  im- 
pose a hardship  upon  the  sub-tenants,  or  where 
they  go,  I do  not  know,  but  I have  known  cases 
of  that  kind. 

4621.  Then  as  to  the  presumption  for  im- 
provements : do  you  think  that  that  is  the  main 
difficulty  the  tenants  have  as  regards  improve- 
ments ? — The  presumption  and  the  proof;  I 
think  the  furnishing  of  legal  evidence  is  a great 
difficulty  in  the  way  of  the  tenants. 

4622.  Of  course,  we  have  it  that  in  all  Ulster 
custom  holdings,  that  is,  where  the  custom  is 
proved,  the  presumption  is  in  favour  of  the 
tenants? — Yres,  but  i fear  in  practice  it  does  not 
relieve  them  much.  This  is  an  Ulster  book,  and 
is  as  full  of  evidence  from  Ulster  as  if 
from  Mayo ; I have  been  in  Mayo  and  in  every 
county  round. 

4623.  I will  come  to  the  proof  in  a moment, 
the  presumption  is  in  his  favour? — The  pre- 
sumption is  in  his  favour  in  law. 

4624.  How  do  you  think  the  question  of  proof 
comes  in  ; will  you  explain  to  the  Committee 
how  the  question  of  proof  affects  the  tenant,  is 
he  not  able  to  prove  the  improvements? — In 
many  cases  he  is  able,  but  in  many  cases  he  is 
not  able  to  prove  them  all ; and  in  some  cases  he 
can  prove  none  of  them. 

4625.  Then  it  is  your  opinion  that  that  is  the 
chief  difficulty  as  regards  improvements  that  the 
tenant  has  to  meet,  the  question  of  presumption 
and  proof? — Yes. 

4626.  If  that  were  altered,  do  you  think  the 

I I 2 other 
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other  difficulliee  are  serious  ? — I think  there  is  no 
difficulty  that  can  be  remedied  that  remains. 
I think  that  improvements  so  rapidly  get  covered 
up  (Nature  covers  over  the  new),  that  of  course 
the  improvements  (many  of  them),  in  a short 
time  will  become  undiscoverable,  either  by  the 
evidence  of  the  sons  of  the  tenants,  or  any  other 
evidence,  and  they  must  go  ; but  I think  as  far 
as  the  practice  of  the  Laud  Commission  goes, 
that  the  requiring  of  the  tenant  to  give  technical 
legal  evidence  of  improvements,  often  deprives 
him  of  some  of  them. 

4627.  Then  just  let  me  ask  you  this?  Would 
you  make  the  presumption  first  of  all  in  his 
favour;  do  you  believe  that  the  improvements 
generally  in  Ireland  have  been  made  by  the 
tenant  ? — Oh,  yes ; I should  say  so. 

4628.  Then  would  you  alter  the  law  as  to 
presumption,  and  make  it  the  same  all  over 
Ireland,  as  it  is  in  Ulster  custom  holdings  ; I 
am  taking  presumption,  first? — I think  I would ; 
it.  must  be  one  side  or  the  other,  and  I think 
there  is  far  less  injustice  in  that  than  in  the 
other. 

4629.  As  to  the  proof,  is  it  the  case  that  unless 
the  tenant  enumerates  the  improvements  on  the 
originating  notice,  you  cannot  allow  for  them, 
except  by  consent  ? — There  are  many  estates 
managed  in  a generous  way,  where  the  agent,  if 
satisfied  that  they  have  been  omitted  from  the 
schedule,  has  allowed  them  to  be  added.  I have 
known  many  cases  of  that  kind,  but  I have  also 
known  many  where  the  tenants  were  held  strictly 
to  the  proof. 

4630.  Have  you  any  suggestion  to  make  as  to 
that? — The  one  1 have  made  would,  I think, 
cover  that ; that  is  about  letting  the  improve- 
ments go  to  the  Sub-Commissioners,  and  that 
when  the  tenants  show  the  improvements  on  the 
land  they  should  be  satisfied  with  that. 

4631.  Has  the  increased  cost  of  labour 
impressed  you  much  in  rent  fixing  of  late  ? — It 
has  impressed  me  much  ; I have  had  to  turn 
tillage  land  which  was  no  longer  possible  into 
grazing  land,  as  far  as  I could. 

4632.  Was  that  in  consequence  of  the  cost  or 
the  scarcity  of  labour  ? — Personally  I have  not 
found  any  difficulty  about  the  scarcity,  but  I 
know  that  many  farmers,  especially  in  County 
Down  and  particularly  near  Belfast,  complain 
largely  about  the  scarcity  of  labour. 

Mr.  Dulon. 

4633.  You  have  some  practical  experience  of 
farming  yourself? — Yes. 

4634.  Have  you  much ; do  you  farm  much 
land  ? — At  present  I have  two  holdings,  105  and 
about  40;  about  150  acres,  I suppose. 

4635.  Have  you  found  it  a profitable  employ- 
ment of  late  ? — No,  certainly  not. 

4636.  What  county  do  you  farm  in  ? — 
Donegal. 

Mr.  Sexton. 

4637.  Have  you  had  a fair  rent  fixed  on  your 
holdings  ' — The  larger  one  I bought  under  the 
purchase  clauses  of  the  Land  Act  of  1870,  “ The 
Bright  Clauses  ” they  were  called  then. 

4638.  What  about  the  other  one? — On  the 
other  one  I got  a rent  fixed,  not  in  the  court ; 
the  agent  happened  to  have  been  an  Assistant 
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Commissioner ; I was  a brother  Assistant  Commis- 
sioner, and  I suppose  he  thought  that  I would 
only  want  what  was  fair  as  we  were  bound  to 
believe  in  each  other. 

4639.  The  circumstances  were  favourable  to 
the  tenant? — Yes. 

4640.  What  did  you  get  off  the  old  rent  ?— I 
got  30  per  cent.,  nearly  a third  ; as  close  as  I 
can  remember  now  it  was  about  a third,  about  30 
per  cent. 

Mr.  Dillon. 

4641.  You  stated  that  in  fixing  a fair  rent 
you  gave  effect  to  the  prices  of  agricultural 
produce  ? — Y es. 

4642.  You  had  the  prices  in  your  mind  when 
fixing  the  rent? — Yes;  but  I would  like  to 
say  that  I consider  every  person  experienced  in 
farming,  and  feeling  the  pinches  of  it,  must 
necessarily  think  of  prices.  He  has  the  prices, 
as  he  has  the  knowledge  of  the  uncertainty  of 
the  Irish  climate,  or  any  other  fact,  always 
present  to  his  mind,  as  anybody  must  have  who 
is  dealing  much  with  the  matter.  I consider 
that  the  returns  of  prices  that  are  published  are 
useful  in  that  general  way,  to  show  the  tendency 
of  prices  and  whether  there  is  any  slight  im- 
provement, or  whether  they  are  still  going  the 
wrong  way. 

4643.  But  you  did  not  fix  on  the  regular 
scale  ; I mean  to  say,  you  did  not  have  a regular 
scale  calculated  when  fixing  the  rent  ? — No. 
Do  you  mean  first  to  determine  the  produce  of  the 
farm,  and  then  to  apply  the  scale  of  prices 
to  it  ? 

4644.  No;  what  I meant  was  this ; whether 
you  had  any  special  scale  of  the  prices  of  agri- 
cultural produce  in  Ireland  for  use  in  fixing  the 
rent  of  farms,  or  as  one  element  in  fixing  the 
rents  ? — I have  had  that  very  much  before  my 
mind,  for  this  reason,  that  the  schedule  of  pi-ices 
that  is  published  (I  suppose  by  the  authority  of 
the  Act  of  Parliament  in  connection  with 
Griffith’s  valuation)  happens  to  be  an  unusually 
low  range  of  prices,  and  I think  every  one 
looked  (at  least,  I did)  at  those  prices  with  great 
interest.  They  were  very  low,  I should  say, 
when  they  were  fixed  in  1852.  They  dropped 
in  1 852,  and  they  became  stereotyped  in  Griffith's 
scale,  then  they  go  up  almost  immediately. 

4645.  Did  not  they  rise  to  a very  high  figure  ? 
— About  1856.  About  the  time  of  the  Crimean 
war  ; we  saw  the  highest,  or  a very  high 
figure. 

4646.  You  said  that  in  fixing  fair  rents  in 
1881  and  1882,  you  were  at  the  end  of  a period 
of  good  years,  and  that  was  in  all  your  minds ; 
that  was  your  evidence  last  time  ? — Yes ; I 
think  for  25  years  from  the  Crimean  war,  from 
1853,  say,  to  1878,  there  was  a period  of  steady 
rise,  with  little  variations,  prices  were  always 
rising. 

4647.  That  was  in  your  mind  when  fixing 
rents  from  1881  to  1885,  was  it  ? — It  was,  in  the 
sense  1 have  already  explained. 

4648.  That  is  to  say,  in  making  plots  for  15 
years  you  gave  full  effect  to  that  ? — Certainly  ; 
I think  we  were  bound  to  do  that. 

4649.  One  other  question  I want  to  ask  you 
about  prices ; I think  you  said  that  in  a general 

way 
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Mr.  Dillon — continued. 

way  you  took  into  consideration  the  prices  for 
15  years  previously,  having  regard  to  the  term 
for  which  you  were  fixing  them  ? — Yes  ; at  that 
time  I think  it  would  be  quite  15  years,  as  there 
had  not  been  much  of  a change. 

4650.  1 am  speaking  now  of  what  you  actually 
did  in  1881,  1882,  1883  and  1884  ; you  took 
into  consideration  the  prices  for  15  years? — 
Certainly. 

4651.  Have  you  any  estimate  in  your  own 
mind  of  what  the  average  fall  of  prices  in  the 
last  five  years  is,  as  compared  with  the  15  years 
previous  to  1881,  in  a rough  way? — I would  say 
that  store  cattle  has  fallen  30  per  cent,  in  this 
time. 

4652.  Store  cattle  is  a very  important  ele- 
ment in  fixing  Irish  rents,  is  it  not? — I think  it 
is  the  most  important  item  of  produce. 

4653.  Would  you  not  say  it  was  the  most 
important,  particularly  in  the  western  counties, 
about  Mayo  and  Donegal  ?—  I think  it  is  there 
perhaps  more;  but  still,  even  in  the  north  or 
any  tillage  district,  where  grain  has  fallen 
so  much  consumed  on  the  holding  and  by  the 
people  that  the  tenant  there  is  largely  a consumer, 
as  he  is  in  the  west,  with  regard  to  that  item  of 
produce ; and  I think  the  great  difficulty, 
especially  to  the  western  tenant,  is  the  drop  in 
the  price  of  his  little  beast,  or  the  two  little 
beasts,  that  he  has  to  sell  every  year. 

4654.  There  has  been  a drop  of  30  per  cent,  in 
store  cattle  compared  with  the  prices  you  had  in 
your  mind  from  1881  to  1885.  Has  there  been 
any  drop  in  the  cost  of  production  all  round,  the 
labour  bill  and  the  general  outgoings  of  the 
farms  in  Ireland ; has  there  been  any  drop  ? — 
No,  I should  say  not. 

4655.  Has  there  been  an  increase? — Very 
little  in  that  period,  but  there  has  been  an 
increase  I think. 

4656.  I mean  since  1881,  there  has  been  no 
decrease  in  wages? — No,  certainly  not. 

4657.  Could  you  form  any  estimate  of  what 
sort  of  an  effect  on  the  profits  of  a farm  the  loss 
of  30  per  cent,  would  have  supposing  produce 
to  be  the  same ; that  must  be  the  supposition  that 
the  gross  produce  remains  about  the  same  ? — Yes. 

4658.  What  would  be  the  result  on  the  profits 
of  the  farm,  in  a rough  way,  of  a loss  of  30  per 
cent,  in  the  prices  that  you  have  to  sell  at,  with 
no  corresponding  drop  in  the  prices  of  produc- 
tion?—If  that  applied  to  the  whole  produce, 
I consider  that  would  wipe  out  rent  altogether ; 
but  while  cattle  probably  is  the  most  important 
item,  it  would  only  represent  30  per  cent,  of  the 
gross  produce  probably. 

4659.  What  I want  to  bring  out  is  not 
whether  it  would  wipe  out  rent ; that  would 
depend,  I suppose,  a good  deal  on  the  nature  of 
the  farming  and  the  soil,  but  would  it  affect 
your  net  profit  by  30  per  cent,  or  a great  deal 
more  than  30  per  cent.? — I am  quite  familiar 
with  the  very  interesting  balance  sheets  that  are 
made.  If  the  outgoings  come  to  within  20  per 
cent,  or  30  per  cent,  of  the  gross  produce,  some 
people  think  you  should  give  the  landlord  a third, 
a fourth,  or  a fifth,  according  to  their  view  ; and 
if  a drop  of  30  per  cent,  on  the  whole  takes 
place,  of  course  when  that  is  applied  to  the 
surplus  it  multiplies  the  percentage  by  3,  4 or  5. 

0.122. 


Mr.  Dillon — continued. 

4660.  That  is  what  I want  to  bring  out ; 
you  are  speaking  now  as  a practical  farmer  ; the 
decrease  in  the  price  would  be  considerably 
multiplied ; I do  not  want  to  bind  you  to  a 
figure? — Yes. 

4661.  It  is  considerably  multiplied  when  you 
come  to  determine  it  as  applying  to  the  net 
profit  of  the  farm?-- It  would  undoubtedly. 
If  his  gross  produce  is  100Z.,  and  you  give  the 
landlord  a fifth,  that  is  20/.,  and  a drop  of  30 
per  cent,  wipes  out  that  surplus ; but  then  I 
think  it  ought  to  be  remembered  that  the  tenant 
is  largely  a consumer,  and  that  he  gets  a 
benefit  as  a consumer  on  all  the  articles  that 
he  consumes  ; flour,  for  instance. 

4662.  He  does  not  consume  store  cattle  ? — No, 
that  is  why  I put  the  store  cattle  as  probably  the 
principal  thing.  Where  he  produces  milk  he 
is  a consumer  of  that.  There  are  other  items  of 
importance  I should  like  to  mention.  In  pork, 
w'hich  is  a very  constant  factor,  there  has  been 
much  less  of  a drop  say  11  to  15  per  cent.,  while 
butter  has  only  dropped  about8  per  cent.,  which  is 
also  a considerable  factor ; but  the  great  difficulty 
of  applying  scales  of  prices  and  drops  was  very 
strongly  borne  in  upon  me  at  the  time  I was 
scrutineering  about  judicial  rents  under  the  Act 
of  1887. 

4663.  As  an  Appeal  Court  Valuer,  as  I under- 
stand you,  you  go  on  the  land;  you  are  not 
bound  as  to  allowing  improvements  by  the 
decisions  of  the  court  below  ? — I am  bound  as 
to  the  quantity. 

4664.  That  is  exactly  what  I want  to  come  at. 
As  regards  any  definite  improvement  on  the 
land,  are  you  bound  by  the  decision  of  the  court 
below  whether  that  belongs  to  tenant  or  land- 
lord ?— Yes. 

4665.  You  are? — Yes. 

4666.  I rather  thought  the  opposite  from  your 
evidence  just  now  ; that  is  what  I want  to  clear 
up.  You  are  not  allowed  to  question,  or  reverse, 
or  give  your  opinion  as  regards  the  ownership 
of  an  improvement  on  the  land  ? — No,  cer- 
tainly not. 

4667.  You  are  bound  by  the  court  below  ? 
— Yes. 

Mr.  Sexton. 

4668.  Is  that  your  copy  field  book  th.it  you 
have  there? — It  is  a field  book,  but  I would 
rather  give  you  what  I took  out  of  it,  because 
it  is  very  unintelligible  to  anyone  but  myself. 

4669.  I only  ask,  is  it  a copy  of  your  field 
book  ? — Yes. 

4670.  A copy  of  your  field  book  in  use  ? — Yes, 
it  is  actually  one  1 used. 

4671.  When  was  the  field  book  instituted? — 
The  field  book  was  instituted  near  the  start. 
My  first  experience  was  to  arrive  on  the  land 
without  anything ; I had  to  buy  one  in  a shop, 
but  the  Land  Commission  supplied  them  very 
shortly  after. 

4672.  You  enter  in  every  case  the  rent  and 
the  exemption  made  to  the  tenant  in  respect  of 
his  improvements  ? — Certainly. 

4673.  We  have  been  told  that  some  Assistant 
Commissioners  enter  that  amount  also  in  the 
pink  report ; are  you  one  of  them  ? — I think  not 

I I 3 invariably  ; 
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Mr.  Sexton — continued. 

invariably ; I always  enter  the  description  and 
extent. 

4674.  Yes,  of  course  you  are  bound  to  do 
that? — Yes,  but  not  the  price  ; the  value  that  I 
attribute  to  it,  or  attach  to  it. 

4675.  Now  do  you  see  any  objection,  especi- 
ally in  cases  where  a party  desires  to  appeal,  to 
giving  to  him  the  elements  of  your  decision  as 
well  as  the  simple  amount  of  fair  rent.  I mean 
do  you  see  any  objection  to  telling  him  at  what 
you  fix  the  full  letting  value,  and  what  amount 
you  allow  off  for  improvements  as  well  as  the 
fair  rent  ? — I would  personally  have  no  objec- 
tion, but  the  “ full  letting  value  ” would  include, 
would  it  not,  the  tenant’s  buildings,  his  un- 
exhausted manures. 

4676.  No;  the  full  letting  value  would  not 
include  the  tenant’s  buildings  ; you  ignore  them  ? 
■ — The  full  letting  value  of  the  holding  would 
include  the  tenant’s  buildings. 

4677.  You  value  the  holding  without  the 
buildings  ? — If  the  buildings  are  the  tenants’, 
we  do  not  value  them. 

4678.  Tenants’  buildings  you  ignore  ? — Yes. 

4679.  Therefore  the  full  letting  value  there 
would  not  include  the  buildings? — I think  it 
would;  that  is,  prior  to  the  deduction  for  im- 
provements. 

4680.  No ; I understand  the  practice  to  be 
that  you  value  the  holding  first  without  the 
buildings? — Yes  ; we  value  the  land,  but  “full 
value  ” of  the  holding  would  include  buildings. 

4681.  Do  you  value  the  holding  first  without 
the  buildings  ? — No,  not  the  holding  ; we  value 
the  land. 

4682.  You  value  the  land  without  the  build- 
ings ? — Yes.  I do  not  say,  “first.”  Are  you 
speaking  of  a case  where  the  buildings  are  the 
tenant’s  ? 

4683.  No ; we  understand  whether  they  are 
the  tenant’s  or  the  landlord’s ; the  land  is  first 
valued  separately  without  the  buildings? — If 
the  buildings  were  the  landlords,  those  1 would 
value  first  before  we  started  out  on  the  land ; 
that  is  a matter  that  is  quite  unimportant. 

4684.  You  have  separate  factors,  at  any  rate, 
for  the  valuation? — Yes;  the  same  as  we  have 
separate  fields ; we  never  value  them  in  lumps ; 
we  follow  from  one  field  to  another  field,  and 
from  one  house  to  another  house. 

4685.  With  a view  to  enable  each  party  to 
direct  his  evidence  to  the  point  he  considers 
necessary  on  the  hearing,  do  you  see  any  ob- 
jection to  letting  him  know  the  value  of  the 
buildings,  the  amount  you  have  taken  off  for 
buildings  and  improvements,  as  well  as  the 
amount  of  the  fair  rent? — I think  it  would 
increase  the  work  immensely,  and  that  it  would 
not  have  a compensating  advantage  to  the  tenant, 
I would  have  no  personal  objection  myself  ; if 
you  give  me  time,  so  as  to  let  me  value  every- 
thing to  the  best  of  my  ability ; to  give  that, 
and  to  let  the  parties  make  the  best  they  could 
of  it.  Take  County  Down : it  would  be 
almost  as  difficult  to  value  the  buildings 
belonging  to  the  tenant  as  it  would  be  to  value 
the  land  on  which  we  wanted  to  fix  the  rent ; 
the  inquisition  would  be  about  a matter  that 
would  not  affect  the  result. 

4686.  I submit  to  you,  that  when  the  build- 
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ings  belonged  to  the  tenant,  it  would  be  neces- 
sary to  make  an  entry  ? — If  they  belong  to  the 
tenant,  you  put  no  value  upon  them,  and  if  you 
put  on  the  farm  the  full  letting  value,  that  would 
mislead,  because  the  full  letting  value  would  in- 
clude the  value  of  the  buildings. 

4687.  Call  it  the  full  letting  value  of  the 
land  ? — Yes,  that  would  do. 

4688.  Now,  in  the  case  of  the  Ulster  custom ; 
I understand  the  Ulster  custom  tenant  in  regard 
to  improvements,  has  the  presumption  on  his 
his  side,  and  that  it  is  taken,  in  the  absence  of 
evidence  to  the  contrary,  that  the  improvements 
belong  to  him  ? — I heard  the  evidence  about 
that ; my  experience  has  been  different ; I do 
not  remember  that  ever  a tenant  got  himself 
passed  over  in  that  way ; I think  he  is  always 
put  to  prove  that  he  made  them  except  as  to 
buildings. 

4689.  He  is  put  upon  proof  that  he  made 
them  ? — Yes. 

Mr.  Macartney. 

4690.  In  Ulster? — In  Ulster. 

Mr.  Sexton. 

4691.  Surely,  if  he  has  the  presumption  on 
his  side,  the  meaning  of  “ presumption”  is,  that 
they  belong  to  him,  unless  there  is  real  proof  to 
the  contrary.  Do  you  really  put  the  Ulster 
custom  tenant  upon  his  proof? — Certainly  ; there 
are  60  Ulster  cases,  and  they  are  in  this  book 
exactly  as  if  they  were  60  cases  in  Mayo,  as  far 
as  proof  is  concerned,  except  as  to  buildings 
which  I call  equipments. 

4692.  I should  have  thought  that  the  direc- 
tion of  the  Statute  was  very  plain  ? — As  was 
stated  the  other  day,  he  would  have  to  prove  the 
custom  ; the  custom  would  be  as  hard  to  prove 
as  the  improvements  themselves. 

4693.  Proof  of  the  custom  is  one  thing.  As- 
suming proof  of  the  custom,  then,  custom  being 
proved,  I understand  the  improvements  found  to 
exist  on  the  farm,  are  found  to  exist  on  the 
farm,  and  are  presumed  to  belong  to  the  tenant, 
unless  proved  to  the  contrary  ? — As  a matter  of 
practice,  I never  saw  the  custom  proved.  If  the 
tenant  started  to  prove  custom,  he  would,  in 
many  cases,  be  surrounded  with  more  diffi- 
culties, in  my  view,  than  he  would  be  in  proving 
the  tangible  improvements  he  had  made. 

4694.  He  does  not  prove  the  custom  ? — I never 
know  him  prove  the  custom.  In  the  case  of 
buildings,  and  no  lease  affecting  it,  the  landlord 
would  be  asked,  Did  he  admit  buildings  to 
be  the  tenant’s  ? He  would  probably  say  he 
did,  I suppose  in  deference  to  the  custom,  and 
to  save  any  further  trouble  about  it;  but  as 
regards  drains,  reclamation,  and  all  other  im- 
provements the  tenant  would  be  on  his  proof. 

4695.  There  are  such  important  legal  con- 
siderations hanging  upon  the  custom,  namely, 
presumption  as  to  improvements,  presumption  as 
to  ownership,  and  specified  value  and  true  value, 
that  surely  there  must  be  some  mode  in  which 
the  Court  satisfies  it ; will  you  tell  me,  please, 
what  it  is  ? — The  question  of  specified  value 
is  not  started  in  Ulster. 

4696.  Not  under  the  custom? — No. 

4697.  That  creates  all  the  more  necessity  for 

claiming 
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claiming  custom,  otherwise  the  landlord  might 
claim  to  have  the  specified  value  fixed? — I have 
known  it  claimed,  but  abandoned.  I have  known 
one  or  two  cases.  They  are  mostly  advised  by 
lawyers,  and  they  know  that  there  is  no  use  in 
serving  that,  notice ; and  with  two  exceptions, 
I never  knew  an  application  made  by  the  land- 
lord to  fix  specified  value.  I have  known  a good 
many  cases  of  fixing  the  true  value,  which  is  a 
different  matter  altogether. 

4698.  “True  value  ” is  fixed  when  the  tenant 
is  going  out,  is  it  not  ? — I should  say  so  ; when 
the  tenant  proposes  to  sell. 

4699.  “ True  value  ” has  no  application  to 
fixing  fair  rent? — Neither  has  “ specified  value.’’ 

4700.  The  landlord  could  equally  claim  to  fix 
specified  value  if  the  farm  is  a non-custom  farm  ? 
-Yes. 

4701.  Are  there  not  “ non-custom,”  as  well  as 
“ custom  ” farms  in  Ulster? — There  are,  I should 
say,  but  I never  saw  any  such  cases  tried.  I 
never  heard  of  any  application  being  successful 
in  Ulster. 

. 4702.  Do  I understand  you  to  say  that  in 

Ulster,  within  the  province  anywhere,  a farm  is 
presumed  to  be  a custom  farm? — Not  absolutely, 
but  that  is  a very  general  presumption.  I 
think  a landlord  would  have  considerable  diffi- 
culty in  getting  out  of  the  custom  if  he  tried 
to  get  a specified  value  fixed.  I am  not  a lawyer, 
but  I suspect  that  anyone  serving  a notice  would 
be  bound  to  put  himself  first  under  the  Act,  and 
I should  say  he  would  have  great  difficulty,  in 
almost  any  part  of  Ulster,  in  showing  that, 
unless  he  could  show  that  he  had  taken  up  the 
farm;  if  he  had  evicted  or  bought  out  a previous 
tenant  he  could  show  that  at  once,  and  there 
would  be  no  dispute. 

4703.  Do  I understand  that,  in  Ulster,  you 
presume  the  custom  to  exist  unless  the  contrary 
is  proved  ? — I think  that  would  be  the  practice 
if  the  landlord  applied  to  have  a specified  value 
fixed ; but  I really  have  no  experience  except 
that  ever  a landlord  did  apply  in  as  stated,  a 
case  where  the  Ulster  custom  did  exist ; nor  do 
I remember  that  ever  a landlord  persisted  in 
Ulster  in  trying  to  prove  the  non-existence  of  the 
custom,  in  order  to  get  specified  value  fixed. 

4704.  There  is  “ custom  ” improvements ; if 
the  custom  does  not  exist  the  landlord  is  entitled 
to  apply  to  the  Court  under  Section  4 of  the 
Act  of  1870  to  have  taken  into  consideration  the 
time  that  the  tenant  has  enjoyed  the  improve- 
ments, the  rent  at  which  the  holding  has  been 
held,  and  any  benefits  he  may  have  conferred 
upon  the  tenant  in  consideration  of  the  improve- 
ments so  made ; he  would  not  be  entitled  to 
prove  in  any  of  those  cases  if  the  custom  existed, 
therefore,  it  is  vital  to  know  whether  the  custom 
exists  or  not;  how  do  you  know  it  ? — In  the 
application  and  in  the  working  of  it  I have 
seen  no  difficulty ; I do  not  see  where  the 
difficulty  comes  in  in  the  practice  of  the  Court. 

4705.  At  any  rate,  whether  an  Ulster  custom 
holding  or  not,  the  apportionment  of  the  improve- 
ments is  proceeded  with  in  the  same  way ; that 
is,  the  apportionment  of  the  letting  value  of  the 
improvement;  it  makes  no  difference  whether 
the  farm  is  a “ custom  ” farm  or  not,  so  far  as 
concerns  the  apportionment  of  the  improvements 
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between  tenant  and  landlord?— I should  say,  in 
95  cases  out  of  a hundred  it  would  have  no 
importance  at  all. 

4706.  It  may  extend  to  difference  of  amount; 
there  would  be  no  difference  of  treatment, 
whether  it  were  a “custom”  farm  or  not?— I 
think  not,  in  95  per  cent,  of  the  cases. 

4707.  Would  there  be  any  difference  at  all  ? — * 
I know  the  questions  in  Adams  v.  Dunseath  ; 
something  might  arise  about  the  buildings,  but 
in  practice,  I have  no  recollection  that  I was 
ever  asked  to  give,  or  that  any  Commission  was 
ever  asked  to  give  any  different  apportionment  of 
the  letting  value  in  Ulster  to  what  they  did  in 
Connaught. 

4708.  Now,  about  the  statutory  farm  ; I un- 
derstand it  to  be  admitted  that  the  rents  fixed 
from  the  passing. of  the  Act  up  to  1886,  are  too 
high  now? — I think  they  are. 

4709.  Now  take  the  rents  fixed  in  1885  if  the 
present  statutory  term  holds,  these  tenants  will 
not  be  entitled  to  have  their  rents  revised  until 
the  end  of  this  century,  the  year  1900  ?— I 
suppose  that  is  so. 

4710.  I understood  you  to  say,  however,  that 
in  recent  years  the  value  of  store  cattle  has 
fallen  30  per  cent.  ? — Yes. 

4711.  What  would  you  say  is  the  average 
proportion  in  an  agricultural  holding  in  Ireland, 
of  the  cost  of  production  to  the  value  of  the  pro- 
duction, to  the  value  of  the  produce,  in  general 
figures  ? — I think  it  would  be  impossible  to  give 
a third,  or  even  a fourth  of  the  produce  of  tillage 
lands  for  rent. 

4711*.  I am  speaking  now  of  cost  of  produc- 
tion, not  of  rent ; what  part  of  the  produce  does 
it  cost  the  tenant  to  produce  it,  upon  the  average, 
in  a general  way ; or  give  me  two  figures 
between  which  you  think  it  would  vary,  apart 
from  the  rent  ? — I do  not  think  I could  give  you 
that.  I think  the  cost  is  very  substantially 
represented  by  the  other  four-fifths  that  I have 
spoken  of. 

4712.  What  four-fifths  have  you  spoken  of? — 
Four-fifths  of  the  produce.  To  produce  a 
hundred  pounds,  probably  807.  of  it  ought  to  be 
regarded  as  the  cost  of  production,  including  in 
that  cost  of  production  the  labour,  and  a reason- 
able, or  a very  moderate  payment  to  the  tenant 
himself,  for  his  own  supervision  and  his  own 
labour ; and  in  the  case  of  the  small  farms,  he  is 
practically  a labourer. 

4713.  What  I am  anxious  to  get  you  to  do  is, 
to  exclude  the  element  of  remuneration  to  the 
tenant,  and  to  give  me,  if  you  please,  the  propor- 
tion between  what  it  costs  the  tenant  to  bring  out 
the  produce,  and  what  he  gets  for  the  produce, 
and  if  you  like,  add  the  rent,  put  all  the  out- 
goings together,  and  compare  that  with  the  total 
value  of  the  produce  in  a general  way  to  whiqli 
I do  not  wish  to  bind  you  at  all,  as  any 
mathematical  matter  ? — I think  my  answer  is,  in 
a general  way,  this : in  the  case  of  a small 
farmer  paying  207.  rent,  I would  never  think  of 
giving  to  him  the  salary  of  a trained  steward. 

I do  not  think  he  could  get  it  in  the 
work  of  land  at  present ; and  therefore, 
when  I speak  of  some  i-easonable  or  moderate 
reward  or  return  for  his  supervision,  I think 
that  is  a necessary  nart  of  the  cost. 

I I 4 * 4714.  I 
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4714.  I would  ask  you,  however,  to  exclude 
it ; I would  ask  you  to  consider  only  the  rent, 
and  what  the  tenant  has  to  pay  for  producing  the 
produce,  leaving  upon  the  other  side,  any  ques- 
tion of  remuneration  to  him,  taking  the  rent 
simply,  and  the  outgoings  of  the  tenant  upon  the 
one  hand  ? — W ell,  you  know  perfectly,  perhaps 
better  than  I do,  that  in  the  vast  majority  of 
cases  the  tenant  is  his  own  labourer,  and  his 
family  assist  him  ; he  never  pays  anything,  in 
the  sense  of  actually  paying  it,  in  the  cost  of 
these  improvements  we  are  talking  about,  the  57. 
expended  on  an  acre  ; that  57.  has  'never  been 
expended  in  the  sense  of  paying  wages  in  the 
small  holdings,  the  tenant  himself,  and  his  family 
are  working  always  on  it,  and  they  do  not  pay 
wages,  as  a matter  of  fact. 

4715.  Very  well,  1 am  satisfied  to  take  it  so: 
I am  satisfied  to  treat  the  surplus  as  their  means 
of  living,  and  that  is  what  I want  to  get  at  : I 
want  you  to  tell  me  what  proportion  of  the 
produce  taken  upon  an  Irish  agricultural  hold- 
ing goes  as  rent,  and  as  outgoings  for  seed  and 
manure — and,  if  labour  is  employed  for  labour — 
exclude,  and  leave  upon  the  other  side,  the 
labour  of  the  tenant  and  his  family  ? — I could 
not  answer  that.  I do  not  think  I have 
ever  analysed  it,  or  cut  it  up  in  that  way.  I 
have  fanned  myself,  and,  in  a way,  my  experi- 
ence ought  to  have  enabled  me  to  answer  that 
as  well  as  anybody  ; for  instance,  since  I have 
been  on  the  Commission  I have  carried  on  a 
farm  and  dealt  with  the  produce  and  kept  an 
account  of  it,  as  I do  about  anything  else  ; but 
I could  not  separate  the  results  so  as  to  answer 
your  question  upon  that. 

4716.  What  proportion  of  produce  is  left 
for  the  tenant  to  live  upon  ? — I think  there  is  no 
practice  that  would  enable  anyone  to  answer 
that  question  ; there  are  thousands,  or  hundreds 
of  thousands  of  the  holdings  on  which  rents  are 
fixed,  where  such  an  analysis  could  not  be  made. 

4717.  Leave  out  those;  you  revel  in  excep- 
tions ; take  the  ordinary  case,  where  the  tenant 
lives  on  the  farm,  and  tell  me  how  much  of  the 
produce  is  left  to  him  to  live  upon,  or  something 
near  it? — I have  never  gone  into  that  calculation. 
If  you  even  gave  me  the  size  of  the  farm,  and 
the  rent  of  it,  and  the  valuation  of  it,  I doubt 
very  much  if  I could  arrive  at  that ; and  so  far 
as  that  being  a matter  of  knowledge  with  any 
person  skilled  in  the  matter  of  land,  I think  it 
has  never  been  successfully  attempted  to  be 
done.  The  very  highest  authority  I know  of  in 
Ireland,  Judge  Longfield,  has  declared  that 
there  is  no  fixed  proportion  between  rent  and 
produce,  and  no  living  man  could  determine  it 
even  if  he  had  the  facts  before  him. 

4718.  I have  not  asked  you  to  fix  the  pro- 
portion. but  to  give  me  some  general  idea  from 
your  experience  ; what  do  you  have  left  for 
yourself  on  your  farm,  after  paying  outgoings 
and  rent,  what  part  of  the  produce  is  left? — I 
think  my  own  farm  would  show  that  I had  no- 
thing at  all  left  latterly.  Under  the  Bright 
Clauses,  we  had  to  pay  a third  in  cash,  and  5 per 
cent,  for  the  other  two-thirds.  I bought  at  26£ 
years’  purchase ; and  you  may  suppose  from  that 
that  I have  not  much  surplus  left. 


jVl  r.  Sexton — continued . 

47 19.  We  have  been  told  here  that  in  England 
it  is  certainly  one-fifth  (if  the  produce,  and  in 
Ireland,  one-third  ; what  do  you  say  to  that  ? — 
I do  not  think  in  Ireland  it  is  a third ; in  till- 
age holdings,  I am  perfectly  satisfied  that  would 
be  quite  impossible. 

Chairman. 

4720.  Do  you  say  that  it  is  impossible  that  it 
should  be  so  high  as  a third  ? —I  should  say  so. 

Mr.  Sexton. 

4721.  Would  you  say  a fourth? — I would 
rather  say  a fifth,  or  even  less  than  that,  accord- 
ing to  my  own  experience  of  the  gross  produce. 

4722.  Yes,  I mean  of  the  gross  produce? — 
Yes. 

4723.  Would  the  tenant  in  the  ordinary  case 
in  Ireland  have  more  than  one-third  of  the  value 
of  the  produce  left  after  paying  everything; 
after  paying  the  landlord,  after  paying  the  mer- 
chant, after  paying  everyone.  Mind  you,  in 
fixing  a fair  rent  you  fix  it  at  what  you  think  a 
reasonable  person  would  give  for  it  from  year  to 
year ; and  of  course  you  fix  it  on  what  you 
think  a reasonable  person  would  have  left  after 
making  those  payments  ; the  thing  cannot  be  so 
strange  ; every  valuer  must  have  it  in  his  mind. 
I submit  thal  you  cannot  decide  what  a reasonable 
man  would  give  for  a farm  unless  you  formed 
some  idea  of  what  that  reasonable  man  would 
have  left  after  he  had  paid  out  the  outgoings? — 
Well,  I will  not  contest  your  view  of'  what  is 
reasonable  ; but  still  I think  that  every  valuer  I 
have  ever  seen  or  known  has  gone  on  the  lines 
of  his  own  experience  of  what  the  reasonable 
rent  would  be  to  a man  likely  to  remain  solvent 
if  he  worked  the  farm  fairly. 

4724.  And  that  he  would  have  a certain  sur- 
plus ? — Do  you  mean  a surplus  to  put  into  the 
bank,  or  what? 

4725.  No,  to  live  upon  ? — It  comes  to  that. 

4726.  It  does  no  doubt? — It  come  to  that; 
but  as  to  how  much  it  is,  one  man  would  live 
where  another  man  would  starve,  and  you  must 
fix  it  pretty  much  on  an  average. 

4727.  What  is  the  least  you  would  allow  him? 
— I would  not  like  to  begin  on  that  method  ; I 
never  have  worked  on  that ; I think  it  would  be 
very  unsafe.  I have  known  many,  cases  of 
valuers  who  have  come  up  before  the  Court 
aud  proceeded  on  those  lines,  especially  in  the 
early  years  of  working  the  Land  Act;  but  they 
invariably  broke  down  on  cross-examiniation ; 
they  had  made  balance  sheets  but  they  were 
cooked,  and  made  without  any  real  experience 
or  any  close  relation  to  the  fact.  When  they 
came  into  the  box  and  committed  themselves  to 
some  particulars,  amount  of  produce  acre  per  acre 
and  what  price  they  put  upon  it,  and  what  was 
the  cost  of  outgoings,  and  deducted  one  from  the 
other,  and  made  the  rent  and  put  it  in,  I never 
knew  one  of  them  to  stand  cross-examination  for 
five  minutes. 

4728.  You  do  not  like  to  say,  apparently,  what 
you  think  the  proportion  is  between  rent  and 
produce,  or  the  proportion  between  cost  of  pro- 
duction and  produce,  or  what  proportion  you 
think  is  likely  to  be  left  after  the  tenant  has  paid 
his  liabilities  ; you  will  not  commit  yourself  to 

any 
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any  kind  of  proportion  ? — I hinted  at  the  propor- 
tion of  a fifth  or  a sixth  ; but  if  I am  not  weari- 
some to  you  I will  tell  you  my  own  case  and  the 
case  of  my  neighbour. 

4729.  What  I want  is  something  general  ? — It 
is  a specimen  of  that  district  that  I propose  to 
give  you,  if  you  will  have  it. 

4730.  No ; I do  not  think  it  would  help  me 
much  ? — Very  well. 

4731.  Let  me  put  this  to  you  : assuming  the 
rent  to  be  one-fifth,  adding  to  it  the  cost  of  pro- 
duction, I ask  you  whether  a fall  of  30  per  cent, 
in  prices  would  probably  swallow  up  the  surplus  ? 
— I think  it  would. 

4732.  It  would? — Yes;  but  then  that  is  quali- 
fied by  what  I said  before  as  to  a fall  of  30  per 
cent,  in  one  item  of  produce,  where  there  are 
perhaps  20.  When  the  Land  Commission 
were  trying  to  get  a basis,  they  took  20  items  of 
farm  produce.  They  asked  the  scrutineer  to  state 
the  percentage  of  value  of  each  of  those  20  items, 
pork,  beef,  mutton,  oats,  barley,  young  cattle, 
and  so  on;  and  when  we  come  to  look  at  the 
rise  or  fall  in  any  one  of  these,  we  must  limit 
its  effect  as  a factor  by  its  proportion  in  the 
whole. 

4733.  Those  tenants  who  had  their  fair  rents 
fixed  in  1885,  and  have  suffered  a fall  of  20  or 
30  per  cent,  since  that  time  in  prices,  have  had 
their  means  of  living  vastly  diminished,  have 
they  not  ? — Certainly  ; I should  say  so. 

4734.  Would  you  say  that  Parliament  would 
do  well  to  apply  the  reduction  of  the  statutory 
term  to  the  cases  of  those  tenants  who  had  their 
rents  fixed  up  to  1885  ; that  is  to  say,  shorten  the 
existing  statutory  term  in  order  to  save  the 
tenants  that  loss  ? — It  is  a very  grave  question, 
but  I certainly  think  the  state  of  agriculture 
now,  especially  in  Ireland  ; perhaps  in  England 
also,  so  far  as  I can  see,  but  speaking  of  our  own 
country  alone,  is  such,  that  I think  it  would  be 
proper  to  shorten  the  term. 

4735.  May  I ask  you  whether  you  see  any 
reason  for  compelling  the  non-custom  tenant  to 
have  a specified  value  fixed,  or  a true  value  fixed, 
and  to  deny  to  him  the  right  which  the  custom 
tenant  in  Ulster  has,  of  getting  the  best  price 
for  his  tenancy  ? — I have  no  hesitation  in  saying 
that  I would  recommend  the  fixing  of  the  speci- 
fied value  to  be  done  away  with. 

4736.  The  true  value? — The  true  value  is 
slightly  different. 


4/37.  Somewhat? — Yes. 

4738.  Would  you  deny  him  the  right  the 
Ulster  tenant  has  of  quitting  his  holding  on  the 
land,  and  selling  it  for  the  best  price  he  could 
get? — No,  not  unless  it  were  some  very  ex- 
ceptional case,  such  as  a holding  near  a demesne, 
or  a home  farm,  or  some  case  which  a court 
might  take  into  account.  I have  known  the 
whole  of  the  cases  on  an  estate,  numbering,  I 
think,  five-and-twenty,  to  have  attached  to  every 
application  to  fix  a fair  rent  an  application  by 
the  landlord  to  fix  a specified  value;  and  the 
impression  produced  upon  the  court  there  was, 
that  that  could  only  mean  that  the  landlord 
never  meant  to  take  up  all  those  farms ; and  it 
was  calculated  if  these  tenants  did  not  sell  their 
farms  immediately,  but  thought  of  selling  them, 
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to  stop  all  improvement  if  the  price  were  fixed 
The  Chairman  of  the  Commission  then  called 
upon  the  landlord  to  produce  evidence  to  go 
upon,  and  he  said  he  was  prepared  with  no  evi- 
dence. The  Commission  then  consulted,  and 
declined  to  fix  any  specified  value,  and  the 
applications  went  out. 

4739.  We  have  been  told  here  that  this 
“specified”  and  “true”  value,  so  important  to 
the  tenant  as  disposing  of  everything  he  has  in 
the  world,  are  fixed  by  “ a shot,”  “ a guess,”  or 
by  “ rule  of  thumb ; ” would  it  not  be  very  much 
better  that  the  value  should  be  ascertained  in 
the  ordinary  way  by  public  sale  ?— I think  so. 
I would  like  to  object  to  “ rule  of  thumb,”  and 
to  “ shot.  I have  in  that  book  a case  in  Tyrone, 
where  the  true  value  was  applied  for ; we  had 
the  evidence  ot  witnesses,  we  cross-questioned 
them,  we  compared  what  was  said  on  each  side, 
we  went  and  looked  at  the  holding,  and  the 
tenant’s  improvements,  and  any  buildings  he  had, 
and  we  dealt  with  that  case  as  anxiously  and 
carefully  as  we  deal  with  anything  else,  and 
there  was  no  shot,”  no  “ rule  of  thumb,”  or  any 
laxity  about  it. 

4740.  You  know  that  this  statute  has  confided 
discretion  to  the  Land  Commission,  and  the  Land 
Commission,  it  appears,  has  left  the.  “ discretion  ” 
to  everybody  else,  so  that  there  is  great  differ- 
ence in  practice,  a result  at  which  we  cannot  be 
surprised.  I want  to  direct  your  attention  for 
a moment  to  the  limited  scope  of  the  Land  Act. 
There  have  been  about  300,000  fair  rents  fixed 
in  the  past,  and  I find  from  Thom’s  Directory 
that  there  are  486,000  or  468,000  agricultural 
holdings  in  Ireland? — Yes. 

4741.  Now  I direct  your  attention  to  that 
very  important  matter,  more  than  one-third  of 
the  agricultural  holdings  in  Ireland  are  still 
outside  the  court ; does  that  arise  in  any  great 
degree  from  influences  acting  on  the  minds  of 
tenants  who  are  legally  entitled  to  come  in  ? — In 
the  west,  I think  it  does.  I have  heard  so  much 
in^  Mayo,  Sligo,  and  amongst  very  poor  tenants. 
Where  we  would  be  working  over  the  country- 
side, we  would  find  here  and  there  a holding  was 
not  in,  and  it  turned  out  that  the  man  was  be- 
hind with  his  rent,  or  out  at  elbows,  or  that  he 
was  afraid  of  being  called  upon  for  arrears. 
Another  very  common  thing  we  have  found  is 
that  the  poor  people  could  not  really  get  up  the 
costs  necessary.  Solicitors,  looking,  properly 
enough,  at  their  own  interest,  decline  to  start 
them  until  they  get  some  security  or  some  pay- 
ment. . Of  course,  those  were  rare  cases ; but 
I do  think  that  the  cost  of  the  procedure  and 
the  fear  of  the  results  if  they  came  into  strained 
relations  with  the  agent  or  anybody  connected 
with  the  estate,  especially  in  the  west,  would, 
and  did,  affect  many.  I fancy  a great  many  of 
this  hundred  thousand,  or  whatever  the  balance 
may  be,  would  not  be  cases  of  that  kind. 

4742.  The  number  is  168,000  apparently  ? — I 
fancy  a great  many  of  them  have  got  some  tem- 
porary arrangement  or  reduction.  I suppose, 
too,  that  includes  a large  number  of  those  which 
in  the  returns  are  struck  out  or  withdrawn.” 

4743.  I suppose  you  know  that  the  agreements 
out  of  court  have  been  less  than  those  come  to 
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in  court? — I think  that  would  be  generally  the 
case. 

4744.  Would  that  suggest  to  you  that  the 
people  who  agreed  out  of  court  were  not  so  free 
to  guard  themselves  as  those  that  came  in  ?— In 
some  cases ; and  in  some  cases  they  thought 
they  were  saving  cost  and  delays,  and  appeals, 
and  all  the  rest  of  it,  which  attend  the  fixing  of 
a,  rent;  a very  irksome  risk  in  a great  many 
cases. 

Chairman. 

4745.  Do  you  think  the  effect  of  fixing  the 
judicial  rent  is  to  make  the  landlords  in  the 
district  concerned  lower  their  rents  in  the  cases 
in  which  they  are  not  fixed  in  court  ? — I think 
so,  decidedly. 

4746.  You  think  the  average  level  of  rent  in 
a district  is  materially  affected  by  the  level  of 
judicial  rents  ? — I have  known  of  many  cases 
where  they  took  advantage  of  what  had  been 
done  by  the  Land  Commission,  and  came  to 
terms  on  the  rest  of  the  estate,  and  got  settle- 
ments very  largely  made. 

Mr.  Sexton. 

4747.  Do  you  think  it  would  further  the  in- 
tention of  Parliament  if  the  court  had  power,  in 
fixing  the  fair  rent,  to  deal  with  arrears,  as  in 
Scotland  ? — I think  it  would. 

4748.  Do  you  think  it  would  promote  the 
intention  of  Parliament  if  the  court  had  power 
in  relation  to  turbary,  where  turbary  existed 
anywhere  upon  the  estate,  though  not  upon  the 
particular' holding,  to  take  cognisance  of  the 
turbary,  and  to  deal  with  the  question  or  right 
of  the  tenant  in  regard  to  it,  as  an  element  or 
right  of  the  rent? — Certainly,  I think  that 
ought  to  be  done. 

4749.  It  would  end  a great  social  trouble, 
would  it  not  ? — It  would,  I believe. 

4750.  What  would  you  say  is  the  average  cost 
of  an  appeal  to  the  parties.  Although  you  do 
not  like  to  make  average  statements,  kindly 
give  me  some  impression  of  what  you  think  an 
appeal  costs  the  parties,  an  ordinary  appeal  ? — 
In  the  case  of  a tenant  whose  rent  ran  be- 
tween 20 1.  and  40/.,  I suspect  strongly  from 
21.  to  3/. 

4751.  Including  not  only  the  cash  payment  to 
the  solicitor  and  valuer,  but  the  cost  of  travelling, 
the  costs  of  witnesses  going  to  and  fro,  and  the 
total  outgoings  ; take  both  the  parties,  landlord 
and  tenant  ?— The  tenant  will  travel  all  night, 
or  walk  on  his  feet;  he  will  not  spend  much  in 
travelling.  I do  not  like  to  give  you  averages, 
and  especially  about  a matter  that  does  not  come 
before  me,  except  on  mere  hearsay,  and  what 
may  be  talked  about  as  one  goes  about  from 
place  to  place.  They  nearly  always  like  to  have 
up  a valuer  again,  and  he  charges  them  some- 
thing, and  of  course  the  solicitor  must  charge 
them  something,  aud  there  is  the  risk  of  their 
not  being  heard  the  first  day  they  come,  and  of 
having  to  come  a second  day.  I think,  if  that 
could  be  avoided,  it  would  be  a good  thing. 

4752.  Would  it  not  be  a very  moderate  esti- 
mate to  say,  taking  the  costs  of  the  landlord  and 
the  costs  of  the  tenant  together,  that  there  is 


Mr.  Sexton—  continued. 

nothing  likely  to  be  left  out  of  a 10/.  note  when 
the  appeal  is  over  ? — I should  think  that  is  very 
probable. 

4753.  How  many  appeals  have  there  been, 
40,000  ? — I think  there  have  been  more  than  that ; 
I am  not  sure.  I suppose  the  report  of  the 
Land  Commission  is  in  your  hand,  and  that  will 
give  the  number. 

4754.  We  may  take  it  that  those  appeals  have 
cost  something  like  half-a-million,  and  have 
resulted  in  producing  a net  increase  on  the 
average  of  a halfpenny  in  the  rent  ? — I avoid  the 
averages. 

4755.  We  have  had  it  in  evidence  that  the  net 
increase  is  0-2 d. ; would  you  agree  with  that  ? — 
As  to  the  average,  I do  not  know. 

4756.  Well,  if  there  have  been  40,000  appeals, 
and  the  average  cost  has  been  10/.  each,  that 
would  be  400,000/.,  and  the  halfpenny  added  to 
the  rent  would  produce  about  10,000/.  a year ; 
do  not  you  think  the  article  rather  dear  at  the 
price  ? — I think  it  is  ; but,  if  I were  a very 
interested  party,  and  very  hot  about  it,  I would 
be  willing  enough  to  pay  my  own  share  rather 
than  submit ; but  I do  think  it  would  be 
very  well  if  there  could  be  a fair  way  found  of 
avoiding  it.  Either  of  the  parties  would  lose 
but  little  supposing  the  Land  Commission  Courts 
to  make  mistakes  (as  they  no  doubt  do)  in  giving 
a little  too  high  or  a little  too  low,  I think  it 
would  be  better  to  submit. 

4757.  Are  you  referring  to  appeals? — Yes; 
but  I would  always  have  the  right  to  appeal  on 
law  points. 

4758.  On  the  question  of  law  ? — On  the  ques- 
tion of  law,  yes. 

4759.  You  would  have  two  valuers  go  on  the 
land  wherever  the  parties  agreed  that  a fair  rent 
ought  to  be  fixed,  and  agreed  on  the  improve- 
ments generally,  and  would  consent  to  improve- 
ments upon  the  land  ? — Yes  ; whether  they 
agreed  or  not. 

4760.  But  the  parties  could  proceed  if  they 
liked  ? — Certainly  ; but  on  the  applicrtion  of 
either  I would  have  a valuer  go  on  the  land. 

4761.  Or  they  could  stop  if  they  liked,  so  far 
as  the  valuers  are  concerned  ? — I would  have 
them  fixed  ; and  I would  also  say,  if  you  will 
allow  me,  that  I would  do  away  with  the  limit  of 
improvements  to  20  years,  or  anything  of  that 
kind.  I would  define  improvements  as  works 
which  contribute  at  present  to  the  letting  value 
of  the  holding,  that  their  value  is  what  they  are 
at  present  contributing  to  the  letting  value  of 
holding,  I would  free  matters  of  that  kind  as 
much  as  possible  from  controversies  or  distinc- 
tions of  a legal  kind. 

4762.  Looking  to  the  manifest  purpose  of 
Parliament  in  passing  these  Acts,  would  you 
endeavour,  upon  the  whole,  to  free  the  adminis- 
tration of  the  law  from  technicality  and  to 
enable  people  to  understand  where  they  stood  ? 
— I would,  indeed;  I never  could  see  why  there 
should  be  any  difficulty  in  a case  of  this  kind  ; if 
the  rent  was  fair,  such  as  the  holding  on  economic 
principles  should  produce,  I never  could  see 
why,  if  John  Murphy  (who  has  been  working  it 
for.  three  years)  comes  in  to  get  it  fixed  against 
Peter  Robinson  (or  whoever  mav  be  the  land- 
lord) 
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lord),  and  it  turns  out  that,  instead  of  John 
being  the  tenant,  it  was  Pat  Murphy 
who  was  the  real  man,  there  should  be  any 
difficulty  created  by  that  fact..  I would  make 
it  final  if  the  Land  Commission  fixed  the  rent; 

[ would  declare  that  everything  with  regard  to 
the  status  was  unprejudiced,  and  if  anybody  felt 
aggrieved,  and  said  that  Pat  was  the  right  man, 

1 would  let  John  come  and  assert  himself  before 
Assize  court.  I would  make  Ihose  courts  the 
only  places  for  investigating  things  of  that  kind, 
and  not  let  them  come  before  the  Land  Courts. 

4763.  Do  you  feel  that  there  is  probable 
danger  that  a present  tenancy  (to  which  the  Act 
applies)  may  be  killed,  or  of  its  being  killed  by 
one  legal  technicality  or  another  of  that  character, 
such  as  ejectment  for  the  non-payment  of  rent 
by  the  middleman  destroying  the  tenancy  of  the 
tenant  under  him,  because  some  statutory  con- 
dition has  been  broken,  although  the  landlord 
gets  a contribution  out  of  the  purchase-money  ? 
Do  not  you  think  Parliament  would  do  well  to 
make  some  general  rule  of  law  which  would 
guard  against  the  destruction  of  present  ten- 
ancies (to  which  the  Act  applies),  by  the  opera- 
tion of  such  rules  of  law  as  those  I have  referred 
to? — If  such  a danger  exists  (which  is  evidently 
a matter  for  lawyers  to  determine),  I would 
think  it  would  be  well.  Then,  I think,  if 
the  hint  that  I gave,  that  the  Land  Com- 
mission had  power  to  fix  a rent  on  the  hold- 
ing, no  matter  what  technical  legal  disability 
might  affect  the  parties,  were  acted  upon  the 
motive  for  disturbing  or  questioning  it  would 
have  disappeared.  If  the  rent  fixed  is  all  that 
could  properly  be  got  out  of  it,  no  matter  whose 
hands  it  is  in  or  who  has  to  be  paid,  the  motive 
would  be  gone  to  a large  extent  for  litigation. 

4764.  You-  would  not  allow  the  death  of  a 
limited  owner,  or  the  ejectment  of  a middleman, 
or  the  fact  that  a statutory  condition  had 
been  broken  by  a tenant  when  the  purchaser 
came  in ; you  would  not  allow  any  of  these 
things  to  operate  to  destroy  a fair  rent  ? — The 
rent  ought  to  be  out  of  the  holding  and  in- 
disputable, whoever  has  the  right  to  receive  it. 

4765.  You  are  in  favour  of  the  impregna- 
bility of  a fair  rent  ?— Yes. 

4766.  Here  being  an  acknowledged  470,000 
holdings,  300,000  only  having  had  rents  fixed, 
170,000  others  being  left  without  fair  rents, 
do  not  you  consider  that  it  is  incumbent  upon 
Parliament  to  endeavour  to  bring  in  as  many 
of  those  170,000  as  can  be  brought  in? — 1 think, 
unless  the  economic  conditions  alter,  anything  that 
Parliament  can  do  to  free  agriculture  and  en- 
courage the  tenant  to  lay  out  his  money  and 
make  improvements,  and  do  anything  else  that 
ought  to  be  done,  ought  to  be  the  object 
of  Parliament.  I think  the  condition  of  agri- 
culture through  the  country  is  very  grave,  unless 
prices  alter  ; of  course,  if  prices  go  up  again,  we 
can  cover  over  a lot  of  little  defects,  and  bear  them 
smilingly  ; but  if  it  becomes  a matter  of  life  and 
death  as  to  whether  agriculture  can  be  can’ied 
on,  I think  it  is  too  hard  if  it  is  also  embarrassed 
by  legal  matters.  Everybody  seems  to  admit 
that  a fair  rent  ought  to  be  fixed,  and  therefore 
I do  not  see  why  it  should  not  be  fixed. 

0.122. 
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Mr.  Sexton — continued. 

4767.  You  know  that  a great  deal  of  some- 
what difficult  learning  has  been  woven  about 
these  questions  of  legal  exclusions,  for  instance, 
sub-letting,  what  is  a non-agricultural  holding, 
whether  the  holding  has  a mill  upon  it,  or 
whether  it  has  a rood  of  demesne  land  upon  it, 
right  of  tolls,  town  parks,  or  whether  the  place 
is  a town,  whether  there  is  accommodation  value, 
or  value  from  proximity  to  a town,  whether  the 
man  lives  in  the  town  or  whether  he  does  not ; 
questions  of  demesne  lands,  and  so  on  : Avould 
you  be  in  favour  of  some  general  rules  of  law 
which  would  generally  insure  to  a tenant  of  a 
holding  in  Ireland  who  uses  it  for  agriculture, 
for  profit,  the  right  to  have  a fair  rent  fixed,  and 
a statutory  term  fixed  ? — I would ; I think  that 
that  mill  holding  of  Boyle  v.  Foster  is  a 
striking  case.  Largely  on  my  x-ecommendation, 
I suppose,  the  Land  Commission  held  it  to  be 
an  agricultural  holding ; it  had  been  fought 
through  the  Land  Courts  and  the  Court  of 
Appeal  decided  against  the  tenant,  and  against 
the  Land  Commission,  and  in  my  opinion  against 
what  the  facts  pointed  to ; but  alter  all  this  the 
landlord  voluntarily  gave  substantially  the  s'fime 
reduction  and  settled  the  matter  with  the  tenant 
very  much  on  the  same  lines  as  those  that  the 
Land  Commission  had  fixed. 

4768.  After  the  lawyers  had  ousted  the  tenant 
the  landlord  did  this  as  a matter  of  generosity  ? 
—That  I understand.  I have  no  evidence  of  it. 
I was  greatly  interested  in  the  case.  I was  very 

. much  interested  in  how  it  worked  out,  but  I was 
informed  that,  after  the  Court  of  Appeal  upset 
. the  Land  Commission,  which  in  its  turn  upset 
the  Sub-Commission,  the  landlord  settled  with 
the  tenant  approximately  near  the  rent  which 
we  had  fixed.  It  was  a big  holding  of  105 
acres  of  land  (that  was  very  important)  and 
an  old  obsolete  mill  which  on  no  commercial 
principles  could  ever  be  reinstated  as  a mill. 
The  water  power  at  the  very  best  was  only 
12-horse  power  ; and  it  was  antiquated  machinery 
that  was  only  valuable  as  old  metal. 

4769.  Just  one  illustration  on  the  working  of 
the  law  about  improvements:  If  an  improve- 
ment is  held  not  to  be  suitable  to  a holding  it  is 
held  to  be  no  improvement  at  all ; is  not  that  so? 
— -Yes,  I believe  that  is  so. 

4770.  And  if  the  improvement  is  too  good  for 
the  holding  it  is  not  an  improvement? — That 
is  so  to  the  extent  of  what  it  exceeds  the 
suitable. 

4771.  Do  you  know  the  case  of  John  Robb  ? — 
No,  but  I know  the  case  of  Cooper  v.  O’Neill. 
In  that  case  it  rather  favoured  the  tenant  in  the 
improvements  he  put  up,  which  were  far  in  excess 
of  what  the  agricultural  holding  required.  In 
place  of  putting  2 51.  for  his  buildings  and 
impi’ovements,  we  would  have  been  probably 
putting  on  50?.,  if  it  had  been  suitable  to  the 
holding. 

4772.  In  the  case  of  John  Robb,  the  unfortu- 
nate man,  if  I may  call  him  so,  built  a house 
which  the  court  held  to  be  too  good  for  the 
holding,  whereas  if  it  had  not  been  too  good  for 
the  holding  he  would  have  paid  no  rent  in  respect 
of  it ; but  as  the  house  was  too  good,  he  was 
obliged  to  pay  x-ent  for  the  house ; is  not  that  so  ? 
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Mr.  Sexton — continued. 

—I  was  not  in  the  case  ; you  have  it  from  some- 
body else  who  was. 

4773.  Now,  finally,  I understand  from  you  that 
in  your  experience  you  have  found  that  a fair 
allowance  to  the  tenant  to  recoup  him  for  his 
improvements  has  practically  exhausted  the 
letting  value  of  the  improvements  ? — That  is  my 
opinion  with  regard  to  the  vast  bulk  of  reclama- 
tion and  drainage  in  Ireland. 

4774.  It  does  not  apply  to  buildings,  of 
course? — Oh  no,  buildings  are  a different  thing. 

4775.  Different  to  reclamation  and  improve- 
ments ? — Yes.  In  the  first  place,  the  reclamation 
and  drainage  are  in  the  land  and  inextricable. 
The  best  expert  that  can  be  put  upon  it  must 
only  approximate  according  to  his  judgment 
and  his  experience  as  to  how  to  disentangle 
the  two.  We  go  there  20  years  after  the 
land  has  been  reclaimed.  I have  land  myself 
that  has  been  reclaimed,  and  I do  not  think  there 
is  a Sub-Commission  that  would  give  any  im- 
provement if  I dropped  off  to-morrow,  and  my 
successor  could  not  prove  it  in  the  box. 

4776.  But  your  experience  shows,  at  any  rate, 
that  if  the  landlords  generally  claimed  any  part 
of  the  letting  value  of  the  improvements  that 
would  be  inequitable ; your  experience  shows  that 
the  letting  value  does  no  more  than  compensate 
the  tenant  for  his  outlay  ? — That  is  my  opinion 
of  the  works  of  improvement  in  the  land  and  on 
the  land. 

4777.  Quite  so,  I mean  that? — Building  and 
equipment  on  the  land  are  one  thing ; the  other 
things  are  in  the  soil,  and  I am  afraid  they 
seldom  last  long  enough  to  give  a fair  return ; 
certainly  not  long  enough  to  give  an  overflowing 
return. 

4778.  It  is  only  where  the  improvements 
comply  with  the  latent  capacity  of  the  soil  that 
the  proportion  of  the  improvement  comes  in ; is 
not  that  so? — Yes,  but  1 think  very  rarely  then. 

Mr.  M'Cartan. 

4779.  As  to  the  Ulster  custom,  I understand 
the  usage  is  for  the  Land  Commission  to  presume 
in  Ulster  that  the  buildings  belong  to  the 
tenant  ? — Yes. 

4780.  But  require  strict  proof  as  to  every 
other  improvement  made  by  him  or  his  pre- 
decessor ? — Certainly. 

4781.  And  I believe  to  that  rule  there  is  no 
exception  ? — In  the  practice  there  is  not. 

4782.  The  requisition  with  them,  on  the  part 
of  the  tenant,  is  to  be  the  Ulster  custom ; the 
improvements  are  on  the  schedule? — Certainly  ; 
and  if  he  does  not  have  them  on  his  schedule  he 
has  not  complied  with  the  rule  and  is  not  able  to 
speak  about  them  where  his  valuation  is  10Z.  or 
above. 

4783.  And  very  often  great  injustice  is  done 
to  the  tenant  because  he  cannot  comply  with  that 
requirement  as  to  strict  legal  proof,  is  it  not? — I 
think  so  in  many  cases. 

4784.  You  have  had  some  experience  as  to 
town  parks,  have  you  not? — Yes,  I have  had 
some. 

4785.  And  I believe  there  has  been  a glorious 
uncertainty  in  the  law  about  that.  You  know 
Dundrum,  do  you  not? — Yes,  I have  been  there 
frequently. 


Mr.  M(  Carton — continued. 

4786.  The  village  of  Dundrum.  You  have 
heard  of  the  case  of  Savage  v.  Macau? — Yes. 

4787.  I believe  the  Sub-Commission  in  the 
case  of  Thomas  Macan  held  Dundrum  to  be  no 
town? — Yes;  so  I understand. 

4788.  And  fixed  a fair  rent  on  his  farm  ? 

Yes. 

4789.  I should  state  that  there  was  an  appeal 
to  the  Chief  Commission  in  Thomas  Macan’s 
case  ; is  not  that  so  ? — Y es,  so  I see. 

4790.  And  it  was  held  to  have  been  properly 
within  the  Act,  and  a fair  rent  was  fixed  • but 
then,  in  the  case  of  Mrs.  Macan  and  Mr.  Savage 
the  Sub-Commission,  following  their  pi-evious 
decision,  also  fixed  fair  rents  and  the  Chief  Com- 
mission (who  had  decided  that  Dundrum  was 
not  a town  in  the  case  of  Mr.  Macan  and  Savage) 
decided  that  there  it  was  a town  ; have  you 
heard,  or  do  you  know,  that  this  case  of  Mr. 
Savage  and  Mrs.  Macan  was  further  appealed  to 
the  Court  of  Appeal  ? — So  I saw  by  the  evidence 
that  was  given  here. 

4791.  And  that  yesterday  the  Court  of  Appeal 
declared  that  the  Chief  Commission  was  wrong 
in  its  last  decision,  and  the  case  was  sent  back 
to  have  a fair  i-ent  fixed  ; Dundrum  was  reduced 
to  a village  again  ? — I do  not  know  about  the 
decision. 

4792.  But  you  have  fixed  rents  at  Dundrum, 
have  you  not  ?— Oh,  yes,  I know  Dundrum  un- 
commonly well. 

4793.  You  have  also  considerable  experience 
as  to  mill  holdings,  I believe  ? — Yes. 

4794.  That  you  told  us  before;  are  you 
aware  that  in  the  1887  Act  there  was  a special 
provision  made  with  regard  to  certain  mills  in 
Ulster,  in  Ireland  ? — I was  not  aware  of  that. 

4795.  Chiefly  confined  to  Ulster,  I believe; 
scutch  mills  ? — I thought  they  were  covered  by 
the  Act  oi’iginally. 

4796.  I mean  the  1881  Act;  the  1881  Act 
says  : “ A flax  scutching  mill,  otherwise  suitable 
to  the  holding  on  which  it  is  erected,  shall  not 
be  deemed  to  be  unsuitable  to  the  holding  on 
which  it  is  erected  by  reason  only  that  it  is 
available  for  purposes  beyond  those  of  the  hold- 
ing on  which  it  is  suitable  ” ? — Yes. 

4797.  That  does  not  extend  to  corn  mills? — 
No. 

4798.  And  the  flax  mills  are  chiefly  confined 
to  Ulster,  are  they  not  ? — Yes,  largely  : I never 
found  flax  mills  anywhere  else. 

4799.  There  is  required,  in  connection  with 
the  flax  mills,  as  Mr.  Russell  mentioned  to-day, 
houses  for  the  labourers,  the  workmen  ? — Yes. 

4800.  And  although  the  flax  mills  have  been 
specially  exempted  under  the  Land  Act,  I 
understand  the  sub-letting  of  these  houses  has  in 
a great  many  cases  deprived  owners  of  farms 
from  the  benefits  of  the  Act  ? — Yes  ; I have  seen 
that  in  the  Reports. 

4801.  You  have  had  no  experience  of  that 
yourself  ?— No ; I have  had  experience  in  con- 
nection with  corn  mills,  but  not  scutch  mills  or 
buildings  necessary  to  scutch  mills. 

4802.  I understand  your  practice  in  the  Land 
Court  in  Ulster  is  this  : The  first  thing  you  do 
is  when  you  have  heard  the  evidence  in  the 
court  to  find  out  the  gross  rent  ? — Yes,  that  is 
from  the  value  that  is  put  up  on  the  either  side. 

4803.  And 
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Mr.  M' Cartan — continued. 

4803.  And  that  is  supposed  to  be  rent  of  the 
farm  as  it  then  stands  with  all  the  improvements 
on  it,  except  the  houses  ? — Except  the  houses, 
and,  of  course,  unexhausted  manures.  Valuing 
in  that  way  I think  they  all  exclude  that  in  the 
original  valuation. 

4804.  Is  it  not  the  practice  when  the  valuer 
for  the  tenant  comes  into  court  that  he  is  asked 
“ How  much  is  the  gross  rent  ” ? — Certainly. 

4805.  There  is  not  a word  put  there  about  un- 
exhausted manures,  is  there? — There  is  not. 

4806.  It  would  be  interesting,  at  all  events  ? — ■ 
It  would  be. 

4807.  The  next  thing  you  ask  is  what  he 
considers  a fair  rent,  is  it  not  ? — Y es. 

4808.  And  the  way  that  is  arrived  at,  I under- 
stand, is  by  deducting  the  value  of  the  impi-ove- 
ments  ? — Yes,  certainly. 

4809.  And  is  not  that  usually  5 per  cent.  ? — 
It  is.  At  any  time  that  they  have  given  us 
particulars  of  how  they  have  arrived  at  it  they 
always  put  down  5 per  cent. 

4810.  They  always  put  down  5 per  cent,  and 
no  more  on  the  cost  ? — On  the  cost  of  the  work. 

4811.  But  there  is  a great  deal  of  cost,  as  you 
are  aware,  for  which  no  allowance  can  be  made  ; 
that  is,  that  it  has  not  increased  the  letting 
value  ? — Oh,  in  many  cases. 

4812.  The  tenants  have  to  run  great  risks  in 
expenditure  before  they  do  sometimes  increase 
the  letting  value  ? — Yes,  and  sometimes  when 
they  do  increase  it  the  increase  does  not  last 
long. 

4813.  And,  I suppose,  they  rarely  increase  the 
letting  value  in  proportion  to  the  expenditure 
they  make ; or  they  would  not  if  they  had  to 
pay  for  it,  at  all  events? — That  would  be  very 
often  the  case.  In  part  of  County  Down,  for 
instance,  there  are  parts  where  the  tenants  have 
had  great  difficulties,  Loth  from  the  nature  of  the 
soil,  and  using  their  holdings  for  tillage;  the 
ploughs  knock  on  the  stones,  and  they  cannot 
work  them. 

4814.  Take  the  case  of  the  Kingdom  of 
Mourne  up  along  the  mountains  there,  what 
would  you  consider  the  average  value  of  land 
along  that  place  before  it  is  reclaimed  ? — You 
would  have  to  say  how  far  up  the  mountain  you 
went. 

4815.  I believe  the  mountain  runs  down  to 
the  sea.  You  know  the  Kingdom  of  Mourne? 
— Yes  I do. 

4816.  Outside  Newcastle,  land  has  been  re- 
claimed ; what  would  you  say  it  would  be  worth 
an  acre  on  the  average  before  it  was  reclaimed  ? 
— I think  that  is  a question  that  cannot  be  well 
answered  unless  you  define.  At  the  bottom, 
where  the  shelter  is,  and  where  the  action  of  the 
water  has  brought  down  all  the  better  parts  of 
the  soil,  along  the  lower,  the  sheltered  parts,  it 
might,  and  probably  would,  be  worth  5s.  an 
acre,  whereas  going  up  to  the  barer  parts  ex- 
posed to  the  sea  and  everything,  it  might  not  be 
worth  5 d.  an  acre. 

4817.  Say  5d.  an  acre.  There  cannot  be 
worse  than  that  immediately  outside  Newcastle  ? 
— Are  you  speaking  about  the  Kilkeel  side  ? 

4818.  Yes,  the  Kilkeel  side? — Yes,  I know  it. 

4819.  Have  you  fixed  any  rent  there  above 
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Newcastle? — I have  fixed  rents  more  towards 
Annalong. 

4820.  That  is  from  it  ? — In  the  village  of 
Annalong  I fixed  rent  which  was  afterwards 
subject  to  contest. 

4821.  Have  you  fixed  any  on  this  particular 
land  worth  not  more  than  5d.  an  acre  ? — Yes,  I 
have  in  many  cases. 

4822.  How  much  per  acre  have  you  fixed 
upon  it? — If  I thought  it  worth  5 d.  an  acre  1 
would  put  5d.  on  it. 

4823.  Did  you  ever  fix  land  at  5d.  an  acre  up 
there  ? — Do  you  mean  have  I applied  that  to  the 
whole  holding  ? 

4824.  Yes  ? — No,  I have  not. 

4825.  There  are  holdings  there  that  are  all  of 
the  same  class  ? — I have  fixed  rents  where  the 
aggregate  rent  would  not  amount  to  5d.  an  acre 
on  a mountain  holding. 

Colonel  Waring. 

4826.  Are  you  aware  that  there  is  a good 
water  supply  on  top  of  Slievedonagh  ? — I have 
been  on  top  of  Slievedonagh  and  tasted  the 
water. 

Mr.  Ml  Cartan. 

4827.  I suppose  you  are  aware  that  the  land- 
lord never  contributed  anything  to  improvements 
in  that  part  of  the  country  ? — Lord  Kilmorey 
and  Lord  Annesley  both  had  rents  fixed  on  their 
estates,  and  I do  not  think  they  ever  claimed 
any  improvements,  to  the  best  of  my  recollection. 

4828.  Another  very  important  question  in  this 
part  of  the  country  is  the  seaweed  question;  like 
turbary,  you  cannot  fix  a fair  rent  on  the  sea- 
weed, I believe,  without  the  consent  of  the  land- 
lord?— No,  I believe  that  is  the  case.  It  has 
been  the  subject  of  a good  deal  of  contention, 
and  of  a lawsuit  too,  I think ; but  the  result  was 
that  we  could  not  include  it. 

4829.  You  could  not  include  it?-- No,  I think 
not. 

4830.  But  when  the  landlord  consents  to  let 
the  tenant  have  the  right  of  seaweed,  then  you 
add  so  much  per  acre,  I think  ? — So  much  per 
acre ; the  acres  being  taken  only  of  the  land 
where  it  can  be  used ; of  course  we  would  give 
nothing  per  acre  for  the  application  of  seaweed 
on  the  grass  and  highest  lands,  but  on  the  lower 
tillage  lands  we  would. 

4831.  Would  you  apply  what  you  have  said 
about  turbary  to  commonage,  seaweed  and  moun- 
tain grazing? — Certainly;  all  these  easements, 
in  the  interest  of  both  landlord  and  tenant,  ought 
to  go  with  the  holdings,  because  apart  from  the 
holdings  they  are  of  no  use,  and  they  ought  to 
be  worked  with  the  holdings,  and  the  holdings 
worked  with  them ; the  one  suits  the  other,  and 
there  should  be  no  divorce  between  them. 

4832.  Is  this  correct:  I think  it  happens 
sometimes  (very  often),  that  one  particular  land- 
lord has  the  right  to  the  foreshore  all  along  the 
county,  and  that  the  tenants  of  other  landlords 
can  get  no  seaweed  at  all  ? — That  is  true. 

4833.  It  is  particularly  true  in  that  part  of  the 
country,  and  is  there  not  often  great  disturbance 
there  ? — Y es  ; the  local  men  thinking  they  have 
the  chief  claim. 

4834.  And  the  poorest  farmers  who  live  close 
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Mr.  M‘Cartan — continued, 
to  the  sea  are  deprived  of  seaweed  ? — They  com- 
plain of  that  constantly,  that  others  came  in 
upon  them  that  had  no  right,  that  is,  on  that 
particular  shore. 

4835.  What  happens  there  probably  happens 
anywhere  else? — In  the  County  of  Down,  in 
your  part,  the  landlord  gave  the  seaweed  and  it 
was  most  valuable  ; there  we  have  put  on  as 
much  as  5s.  an  acre. 

4836.  At  Killough,  I suppose,  and  in  that 
direction? — Yes. 

4837.  Does  it  make  any  difference  in  your 
valuing  the  farms,  the  particular  time  of  year  you 
go  to  value  them  ; take,  for  example,  if  you  go  in 
the  harvest  time,  the  summer,  and  see  good  crops 
on  the  ground  ; are  you  not  more  likely  to  assess 
a higher  rent  then,  than  you  would  in  the  winter 
when  it  looks  bare  ? — That  depends  on  our  skill. 
We  try  our  best  not  to  be  influenced  by  anything 
of  that  kind. 

4838.  Do  you  think  it  possible  to  be  not  more 
or  less  influenced? — It  is,  humanely  speaking, 
almost  impossible  not  to  be,  more  or  less,  but  I 
think,  people  with  experience,  and  all  that,  will 
go  as  near  to  escape  the  influence. 

4839.  For  example,  you  answered  Mr.  Russell 
at  the  beginning  about  the  application  of  nitrate; 
if  you  went  to  a place  where  nitrate  had  been 
freely  used,  would  not  that  give  a seemingly 
fertile  appearance  to  the  land  ? — Certainly  ; I 
have  been  on  land  in  your  county  where,  from 
the  appearance  of  the  crop,  I was  struck ; and 
when  the  man  began  to  dig  it,  I asked  him  did 
he  apply  nitrate,  for  there  was  grass  on  the 
surface  that  none  but  the  best  of  land  would 
miturally  produce,  and  it  was  v.erv  indifferent 
dug,  and  he  told  me  on  the  spot  he  always  did 
apply  nitrate  for  grass  seed  pur  poses. 

4840.  As  to  the  Court  of  Appeal,  you  have 
been  an  appeal  valuer  and  a land  commission 
valuer?- — Yes. 

4841.  And  as  an  appeal  valuer  it  was  your  duty 
after  the  appeal  was  listed,  or  notice  of  appeal 
given,  to  visit  the  farm,  was  it  not? — Yes. 

4842.  And  to  fix  your  value  on  it  ? — Yes. 

4843.  And  your  value  then  (you  were  still  a 
Sub-Commissioner),  as  official  valuer,  was  set  up 
against  the  valuation  of  the  two  lay  Commis- 
sioners going  out  to  examine  it? — That  is  true, 
but  the  practice  has  been  latterly  for  two  Appeal 
Court  valuers  to  be  together ; that  would  put 
two  against  two. 

4844.  Is  the  practice  that  they  always  agree  ? 
— There  is  a very  recent  case  where  the  two 
Appeal  Court  valuers  disagreed,  and  1 went  over 
the  holdings  afterwards  single-handed. 

4845.  Would  the  landlord  and  tenant  get 
notice  of  the  different  values  given  by  the 
valuers  ? — They  would  ; they  would  both  be  able 
to  obtain  them.  By  payment  of  sixpence  or  a 
shilling  they  could  get  a copy  of  the  report. 

4846.  Is  it  the  usual  thing  that  they  send  down 
the  appeal  and  say,  “ This  is  the  appeal  value  ” ? — 
That  is  so. 

4847.  Would  the  value  appear  on  the  valuation 
of  each  of  the  three  who  went ; the  two  Sub- 
Commissioners  and  yourself  ? — I think  the  land- 
lords and  tenants  were  informed  of  the  different 
values. 


Mr.  M‘  Car  tan — continued. 

4847*.  You  were  asked  to  mention  something 
about  the  costliness  of  the  appeal ; I understand 
the  Chief  Commission  is  a much  more  costly 
Court  than  the  Sub-Commission? — They  usually 
get  more  evidence. 

4848.  And  high-class  valuers? — Yes,  I think 
the  parties  are  more  particular  in  bringing 
evidence  of  an  expensive  kind. 

4849.  Landlord  and  tenant  usually  engage 
counsel  as  well  as  solicitors,  do  they  not ; that 
adds  very  much  to  the  expense  ? — That  may 
apply  in  your  part  of  the  country. 

4850.  Very  much,  does  it  not,  in  Belfast? — 
Yes. 

4851.  Another  advantage  to  the  tenant  of  the 
appeal  is,  I understand,  that  the  Courts  of  Sub- 
Commission  are  brought  home  to  the  tenant,  and 
held  in  the  villages  and  towns  of  the  county? — 
Yes ; there  are  some  places  where  the  only 
centre  which  would  be  practicable  for  the  Commis- 
sion to  sit  at  would  be  a good  way  off  the  tenant. 

4852.  As  to  the  Sub-Commission,  they  go  out, 
and  will  come  to  any  town  or  village,  or  to  any 
number  of  cases  they  can  get  ? — Just  so. 

4853.  And  that  of  course  costs  a tenant  very 
much  less  ? — Naturally,  yes. 

4854.  In  the  case  of  appeal  they  have  to 
travel  sometimes  over  two  counties,  have  they 
not  ? — Yes ; of  over  parts  of  two. 

4855.  I suppose  those  cases  would  be  par 
ticularly  cases  heard  in  the  west  of  Ireland  ? — 
They  would  be  ; but  latterly  the  Land  Com- 
mission have  varied  their  practice,  and  taken  the 
trouble  to  go  to  places  that  no  assize  court  would 
go  to,  to  avoid  that  difficulty,  but  they  cannot 
possibly  help  inflicting  inconvenience  of  that 
kind. 

4856.  As  to  the  working  of  an  arable  farm, 
now  ; do  you  think  the  bill  for  the  labour  would 
not  be  more  than  the  rent ; would  not  the  labour 
bill  be  double  the  rent  bill  ? — It  would  be  more 
than  the  rent  bill,  1 think. 

4857.  If  the  labour  had  to  be  paid  for  at 
present  wages,  do  you  think  there  would  be  any- 
thing for  the  tenant,  have  you  had  some  sad 
.experience  of  it  yourself? — You  have  Sir  James 
Caird’s  experience,  his  is  a far  greater  authority 
than  mine ; I refer  you  to  him. 

4858.  You  were  a scrutineer  under  the  re- 
adjustment clause  of  the  1887  Act? — Yes. 

4859.  Were  you  engaged  in  the  north  of 
Ireland  ? — I was  ; I had  charge  of  ten  unions 
round  my  own  district. 

4860.  You  were  not  engaged  in  the  County 
Down? — No;  the  country  was  plotted  out  in 
sections  of  that  kind  and  about  ten  unions 
given  to  each  scrutineer. 

4861.  Was  there  any  union  in  which  you  were 
engaged  in  which  high  prices  and  scant  and  poor 
crops  operated  to  raise  the  judicial  rents  instead 
of  reducing  them  ? — To  raise  judicial  rents  ? 

4862.  Yes,  to  add  to  them  instead  of  taking 
from  them? — You  mean  in  the  schedule  pub- 
lished afterwards  ? 

4863.  Yes  ? — Yes  ; there  is  no  doubt  of  that ; 
I think  the  Act  applied  for  three  years,  and, in 
the  first. year  there  was  a reduction  in  every  class, 
in  the  second  year  the  reduction  dwindled,  and 
in  the  third  there  was  an  addition  in  some  unions 
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Mr.  M‘  Cartan — continued, 
to  the  judicial  rents,  but  it  was  not  enforced,  as 
a rule,  by  the  landlord. 

4864.  I never  knew  a case  where  they  did  n t 
do  it,  when  they  were  entitled  to  do  it  ? — I never 
knew  of  one  where  they  did ; but  that  is  another 
matter. 

4865.  You  know  Lord  Kilmorey’s  estate  ? — 
Yes. 

4866.  It  was  done  there,  and  you  know  that 
that  is  the  poorest  part  of  County  Down? — 
Yes. 

4867.  Are  you  aware  that  in  that  union,  and 
the  only  one  in  the  county,  the  operation  of  the 
readjustment  clauses  was  to  increase  the  rent 
there  instead  of  to  reduce  it? — I was  not  aware 
of  that ; but  they  did  strike  that  way  in  so 
many  cases  that  I quite  believe  it. 

4868.  With  reference  to  the  theory  as  to  the 
provision  that  should  be  made  for  fixing  rent  in  the 
future,  you  are  of  opinion  that  two  Lay  Commis- 

C sioners  or  officers  should  be  sent  on  the  farm,  l 
gather  ? — Certainly. 

4869.  Would  not  you  require  the  originating 
notice  to  start  with,  just  as  now  ? — I would  have 
a simpler  notice,  and  to  save  trouble  I would  have 
it  to  be  obtained  at  any  post  office,  or  very 
easily. 

4870.  In  case  of  failure  to  come  to  agreement, 
would  not  they  then  have  recourse  to  the  Sub- 
Commission  ? — Certainly  ; after  they  got  the 
decision  of  the  two  laymen,  if  either  of  them  did 
not  serve  notice  of  appeal  within  a month,  I would 
make  that  the  judicial  rent ; and  if  they  did  appeal, 
I would  give  them  the  right  to  go  before  a full 
Sub-  Commission . 

4871.  You  would  require  them  to  appeal  then  ? 
— Certainly. 

4872.  So  there  would  be  two  notices  ; first, 
the  notice  of  coming  on  the  farm  ? — Yes. 

4873.  Then  an  appeal  to  the  Sub-Commis- 
sion ? — Yes. 

4874.  Do  you  think  that  would  not  be  a more 
clumsy  method  than  the  present  ? — I think  not. 

4875.  Have  not  they  at  the  present  time  (the 
landlord  and  tenant)  power  to  enter  into  agree- 
ment?— They  have  always  had  that,  and  they 
always  must  have  it.  I suppose,  as  long  as  they 
like  to  agree,  they  can  agree  to  anything ; but, 
as  a matter  of  fact,  it  does  not  work  out  much, 
I am  afraid. 

Mr.  Leese. 

4876.  I know  you  have  been  for  nine  years  an 
Assistant  Lay  Commissioner  ? — Yes,  about  that. 

4877.  The  precise  lime  does  not  matter? — It 
is  substantially  that. 

4878.  As  Assistant  Lay  Commissioner  were 
your  duties  to  value  for  the  Sub-Commission  ? — 
Yes,  as  a member  of  the  Sub-Commission. 

4879.  Another  part  of  your  time  you  have 
been  valuer  for  the  Court  of  Appeal  ? — Yes. 

4880.  I do  not  mean  the  Court  of  Appeal,  of 
which  Lord  Justice  FitzGibbon  is  a member, 
but  the  Head  Commission,  the  Chief  Commis- 
sion ? — Yes,  I understand  ; in  the  form  we  get 
it  is  the  Appeal  Court,  as  distinguished  from 
the  Sub-Commission. 

4881.  Do  the  valuers  employed  by  the  Head 
Commission,  the  Chief  Commission,  pass  through 


Mr.  Leese — continued. 

the  training  of  Sub-Commissioners  first  ?— I 
think  they  have  all  substantially  the  same  ex- 
perience. 

4882.  So  that  any  valuer  employed  by  the 
Sub-Commission,  and  who  subsequently  goes  to 
value  for  the  Chief  Commission,  would  value  on 
the  same  principles,  having  learnt  his  trade,  so 
to  speak,  in  the  Sub-Commission  ? — You  mean 
valuers  in  the  Sub-Commission. 

4883.  Would  they  adopt  the  same  principle  ? 
— I think  you  asked  me  as  to  any  valuer  em- 
ployed by  the  Sub-Commission ; do  you  mean 
employed  as  a member  of  the  Sub-Commission  ? 

4884.  Let  me  make  it  clear  ; supposing  you 
start  as  a Lay  Sub-Commissioner,  and  your  duty 
is  to  value  for  that  Sub-Commission,  then  sub- 
sequently you  are  employed  to  value  for  the 
Head  Commission?— Yes. 

4885.  My  question  is  : do  you  adopt  the  same 
principle  of  valuation  for  the  Head  Commission 
as  you  do  in  valuing  for  the  Sub-Commission  ? — 
Precisely. 

4886.  You  told  Mr.  Morley  that  in  conse- 
quence of  your  valuation,  as  valuer  for  the  Head 
Commission,  coinciding  with  the  valuation  of  the 
Sub-Commissioners,  very  often  the  tenants  with- 
draw their  appeals  ? — I did  not  say  “ tenant,”  as 
distinguished  from  “ landlord.” 

4887.  Well,  that  appeal  was  -withdrawn,  I 
will  say  ? — The  parties,  very  often,  if  the  Appeal 
Court  valuer’s  return  comes  to,  or  close  to,  the 
rent  fixed  by  the  Sub -Commission,  then,  which- 
ever party  has  appealed  supposes,  perhaps,  that 
he  will  have  very  little  success  in  the  Court  of 
Appeal,  and  stops  there.  He  knows  that  if  he 
goes  on  he  will  not  be  liable  for  costs  more  than 
he  would  be  at  that  stage  of  the  proceedings. 

4888.  You  see  what  the  point  of  my  question 
is : if  the  same  principles  are  adopted  in  the 
valuation  for  the  Sub-Commission  as  in  the 
valuation  for  the  High  Commission,  and  if  the 
valuations  in  consequence  are  very  near,  what 
practical  use  is  there  in  having  two  valuers  in 
the  High  Commission  at  all  ? — The  Head  Com- 
mission have  a very  irksome  duty  to  do ; that  is, 
to  review  a decision  that  has  already  aggrieved 
some  of  the  parties  ; and  they,  not  being  experts 
as  to  value,  or  having  any  experience  themselves, 
like  a fresh  opinion  ; they  are  in  the  very  difficult 
position  of  trying  an  appeal  to  upset  a decision 
already  arrived  at. 

4889.  My  point  is  that  if  the  same  principles 
are  brought  into  force  by  both  sets  of  valuers, 
aud  if,  as  you  say,  the  results  are  very  often 
very  nearly  the  same,  what  practical  benefit  does 
anybody  get ; on  valuing  on  the  same  principle 
there  ought  to  be  the  same  result  ? — There  are 
individual  cases  where  thei’e  is  considerable 
alteration  made,  but  on  the  average  it  is  02, 
which  is  a very  small  thing.  That  does  not  meet 
the  cases  of  individuals.  Though  the  average 
may  be  very  small,  in  some  cases  it  is  very 
large. 

4890.  I do  not  want  you  to  say  anything  to 
disestablish  yourself ; is  there  any  reason  why 
the  result  should  be  different? — I have  been 
“ disestablished.”  I am  no  longer  an  appeal 
court  valuer  in  that  sense.  That  does  not,  at 
any  rate,  influence  my  answ'er  in  the  least. 
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Mr.  Leese — continued. 

4891.  Is  there  any  reason  for  wanting  two 
valuations? — They  find  the  tenant  giving  evi- 
dence on  the  value  of  the  land,  and  the  landlord 
giving  evidence,  and  that  they  are  in  conflict. 
The  Head  Commission  are  in  a difficulty  as  to 
how  to  proceed,  and  they  think  that  a fresh 
valuation  may  throw  some  light  on  it  or  affect 
the  balance  of  evidence. 

4892.  You  said,  in  answer  to  the  Chairman 
as  to  the  cost  of  the  proceedings  in  the  Head 
Commission,  that  it  would  be  better  if  the  work 
of  the  Land  Commission  could  be  confined  to 
fixing  a fair  rent,  and  not  extended  to  investigating 
titles;  have  you  any  practical  suggestion  to 
make  as  to  how  to  disassociate  the  legal  points 
from  the  questions  of  fact?  — Well,  I do  not 
know.  If  I were  a legislator  I could  do 
anything ; but  I do  not  see  myself  any  diffi- 
culty. 

4893.  It  is  for  the  purpose  of  legislating  that 
we  are  asking  your  evidence;  you  have  com- 
mitted yourself  to  this : “ 1 think  it  would  be 
better  if  the  work  of  the  Land  Commission 
could  be  confined  to  fixing  a fair  rent,  and  not  to 
investigating  titles ; ” can  you  give  us  any  sug- 
gestion of  a practical  method  of  giving  effect  to 
that  sentiment? — Yes;  I would  declare  the 
jurisdiction  of  the  Land  Commission  to  extend 
only  to  the  fixing  of  rent,  and  let  them  imprint 
that  rent  on  the  holding,  and  that  rent  so  deter- 
mined would  be  unquestionable  as  rent ; and  the 
interest,  or  status,  or  legal  title  either  to  the 
tenancy  or  to  the  ownership  would  remain  un- 
prejudiced ; and  I would  declare  in  the  Act  that 
these  proceedings  under  the  Land  Commission 
Court  in  no  way  affected  or  prejudiced  the  rights 
or  titles  to  the  holding  or  the  status  of  the  parties 
in  any  way,  but  that  as  regards  rent,  and  rent 
only,  it  should  be  final. 

4894.  And  that  in  your  view  would  reduce  the 
cost,  I suppose  ? — I think  immensely  ; I think  it 
would  withdraw  the  motive  largely  for  the  fur- 
ther legal  proceedings  that  follow. 

4895.  I am  going  to  ask  another  question, 
which  is  a general  question  : you  said  to  my 
friend  Mr.  Russell,  just  now,  that  the  improve- 
ments were  done  by  the  tenants  in  Ireland  for 
the  most  part  ? — Generally,  I said,  yes.  I have 
known  some  very  striking  exceptions  on  some 
large  estates,  where  some  very  substantial  and 
valuable  improvements  have  been  done  by  the 
landlords. 

4896.  There  are  some  estates  in  Ireland  where 
the  landlords  do  the  improvements? — Yes. 

4897.  The  Duke  of  Devonshire’s,  for  example  ? 
— On  the  Duke  of  Devonshire’s,  and  on  Lord 
Leconfield’s,  I think,  even  more.  Lord  Lecon- 
field  had  nearly  put  himself  under  what  is  called 
the  Heneage  Clause ; he  made,  and  tried  to  es- 
tablish before  us  that  he  had  also  maintained, 
the  improvements  in  many  cases.  The  improve- 
ments he  made  there  were  of  the  most  substantial 
kind,  but  he  did  not  entirely  maintain  them  ; 
he  allowed  the  tenant  to  keep  them  in  order,  and 
consequently  never  succeeded  in  establishing  his 
claim. 

4898.  On  the  Duke  of  Devonshire’s  and  Lord 
Leconfield’s  estates  the  landlord  does  the  im- 


Mr.  Leese — continued. 

provements,  as  he  does  in  England  ? — Perhaps ; 
only  I would  not  have  wished  to  confine  it  to 
those  two ; the  Duke  of  Leinster  has  done  a 
great  deal,  and  many  others  have  also. 

4899.  But  did  not  you  say  that  throughout 
Ireland  the  improvements  have  been  effected  by 
the  unaided  efforts  of  the  tenants  ? — Generally 
that  is  so. 

4900.  I ask  you  first  of  all  as  to  Ireland ; I see 
you  have  been  travelling  a good  deal  about  Ire- 
land ; you  have  been  in  every  county  except 
one? — I have  been  working  officially  in  every 
county  but  one. 

4901.  Prossibly  you  have  been  in  the  county 
of  Waterford,  Lismore? — Yes,  I have. 

4902.  That  is  the  Duke  of  Devonshire’s 
estate  ? — Lismore  belongs  to  the  Duke  of  Devon- 
shire. 

4903.  How  do  the  rents  payable  under  the 
Duke  of  Devonshire,  where  the  improvements 
are  done  by  the  landlord,  compare  with  rents  on  C 
estates  where  the  tenant  has  himself  done  the 
improvements  ? — I would  only  answer  that  ques- 
tion very  generally. 

4904.  That  is  all  I want? — My  experience  of 
the  few  cases  that  have  come  up  before  me  on 
the  Duke  of  Devonshire’s  estate  is,  that  the 
rents  were  very  moderate,  and  I think  the  ten- 
ants abandoned  the  practice  of  coming  into 
court. 

4905.  You  are  avoiding  my  point.  I want  a 
comparison  between  the  rents  payable  in  an 
estate  like  the  Duke  of  Devonshire’s,  where  the 
landlord  does  the  improvements,  and  those  pay- 
able on  an  estate  where  the  improvements  are 
done  by  the  tenant ; are  they  so  much  smaller 
in  the  case  of  the  Duke  of  Devonshire  as  would 
account  for  the  difference  in  the  cost  ? — An  an- 
swer I gave  you  before,  I think,  almost  answers 
that.  I think,  having  regard  to  the  fact  that 
the  landlord  does  a good  deal,  the  rents  are  more 
moderate  ; and  I think  that  is  the  reason  why  so 
few  came  into  court. 

Mr.  Fuller. 

4906.  Have  you  any  rules  for  regulating  your 
principles  of  valuing  as  a Lay  Commissioner,  any 
specified  rules? — Do  you  mean  authoritative 
printed  rules  ? 

4907.  Yes.  Let  me  ask  you  whether,  as  a 
valuer,  you  belong  to  any  association,  or  have 
anything  to  guide  you  as  to  the  principles  of 
value  in  your  position  as  a court  valuer? — I 
never  belonged  to  any  association.  As  to  prin- 
ciples, I have  already  mentioned  that  1 go  by 
my  experience,  and  try  to  put  the  highest  rent 
on  the  best  land,  and  small  rent  on  bad  land. 

It  is  not  merely  a question  of  value  in  this  case ; 
it  is  trying  to  disentangle  two  interests  which 
are  very  much  mixed  up  together.  I put  the  rent 
on  that  belonging  to  the  landlord. 

4908.  You  stated,  as  I understood,  that  5 per 
cent,  was  the  general  percentage  you  put  upon 
tenants’  improvements? — No,  I think  that  was 
mentioned  as  the  percentage  that  the  tenants 
usually  claim  themselves. 

4909.  You  do  not  put  that  percentage  upon 
an  outlay,  say,  of  a hundred  pounds? — Sometimes, 
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Mr.  Fuller — continued. 

if  1 knew  of  the  outlay,  I might.  The  tenant’s 
claim  is  not  rested  or  based  on  the  outlay,  it  is 
an  estimate  of  what  it  would  cost ; his  improve- 
ments have  been  done  from  day  to  day  with  gaps 
in  between,  done  part  this  year  and  part  next, 
and  all  he  can  give  is  an  estimate  of  what  it 
would  cost.  If  I found  a building  put  up  by  the 
landlord,  and  he  showed  me  the  contractor’s  price, 
that  it  cost  so  much,  and  after  looking  at  it  I 
considered  it  well  adapted  to  the  holding,  and 
well  put  up,  I would  very  likely  give  a rent  by 
way  of  percentage. 

4910.  What  percentage? — That  would  depend 
on  the  durability  of  ihe  house. 

4911.  Do  you  put  a different  percentage  upon 
an  improvement  proved  by  the  landlord  to 
the  percentage  you  put  upon  improvement 
proved  by  the  tenant: — I think  that  question 
can  be  answered  in  several  ways  quite  con- 
sistently. One  must  know  what  the  improve- 
ment is  before  they  can  say  what  would  be  a 
proper  percentage  if  you  go  by  percentage  at 
all  or  what  percentage  ought  to  be  allowed. 
As  to  an  outlay  on  drains  that  will  have  been 
exhausted  in  10  or  12  year's,  the  percentage  there 
ought  to  be  a fair  one  ; if  in  the  nature  of  a house 
which  would  last  for  50  years,  and  be  useful  for 
50  years,  the  allowance  there  would  be  a smaller 
one.  The  small  percentage  spread  over  40  or 
50  years  would  have  time  to  recoup  the  person 
making  the  investment. 

4912.  You  have  not  answered  my  question  as 
to  whether  you  put  a different  percentage  upon 
the  landlord  and  the  tenant? — The  improvements 
being  the  same  ? 

4913.  Yes? — No,  there  is  not  any  difference, 
I think. 

4914.  Take  this  as  a supposititious  case  ; a 
tenant  has  a holding  for  which  he  pays  the  land- 
lord 91.  a year,  of  which  4£  acres  of  what  I call 
good  arable  land,-  in  good  cultivation,  fenced  and 
60  forth,  and  he  has  the  right  of  pasturing  seven 
cows  outside  this  holding  ; the  buildings  belong 
to  the  tenant  for  which  he  has  given  200/.,  as  the 
tenant’s  interest ; supposing  he  asked  for  a fair 
rent,  how  could  you  fix  that  fair  rent,  taking 
into  consideration  the  200/.,  the  value  of  the 
tenant’s  interest  ? — The  Act  under  which  we 
work  precludes  us  from  taking  into  account 
the  amount  of  money  or  money’s  worth  paid 
for  a tenancy.  There  is  a clause  in  the  Act 
which  says  that  in  fixing  a fair  rent  under  this 
Act,  the  amount  of  money  or  money  ’s  worth  paid 
for  a tenancy  shall  not  be  taken  into  account. 

4915.  Is  that  in  the  original  Act? — Yes,  I 
think  so. 

4916.  Is  not  that  considered  a very  great 
hardship? — No,  I do  not  think  so. 

4917.  Not  if  the  man  has  paid  200/.  for  it? — 
If  he  paid  it  to  the  landlord  it  would  be  a diffe- 
rent matter. 

4918.  If  he  has  paid  for  the  house  and 
buildings  and  generally  for  the  interest  in  the 
farm  200/.,  is  not  that  to  be  taken  into  considera- 
tion at  all  in  fixing  a fair  rent? — Do  you  mean 
200/.  paid  to  a landlord  ? 

4919.  No,  no,  to  a tenant  who  buys  the  in- 
terest?— That  is  a purchase  of  the  tenant  right ; 
if  you  tried  to  take  that  in,  you  would  very 
speedily  end  rent;  they  pay  such  enormous 
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prices  for  tenant  right  that  to  give  a tenant  an 
interest  on  that  would  make  the  matter  of  rent  a 
very  simple  one. 

4920.  Then,  as  a matter  of  fact,  you  do  not 
consider  the  value  of  the  buildings,  although 
those  buildings  have  been  valued,  and  have  been 
purchased  for  a price,  say  200/.  When  that 
price  came  in  to  the  purchase  of  the  tenant  right, 
did  you  take  into  consideration  that  200/.? — We 
regard  those  buildings  as  his,  and  put  no  rent 
on  them. 

4921.  Do  you  value  the  land  as  if  there  were 
no  buildings  there  at  all.  Supposing  for  instance 
this  man  had  reclaimed  that  land,  and  brought 
it  into  the  value  of  2/.  an  acre,  and  has  built  those 
houses  or  buildings  upon  it,  and  the  particular 
tenant  sells  that  property  to  an  incoming  tenant 
for  200/.,  with  the  land  reclaimed,  and  so  forth, 
do  you  take  none  of  that  into  consideration  in 
fixing  a fair  rent? — We  try  to  treat  the  pur- 
chaser as  standing  in  the  shoes  of  the  seller,  and 
when  his  successor  comes  what  is  sold  does  not 
affect  the  question.  It  is  altogether  the  land- 
lord’s interest  in  the  holding  that  we  have  to  fix 
rent  on.  A tenant’s  interest  is  a matter  for  him- 
self, and  would  be  left  to  himself  ; and  if  he  gives 
2,000/.  for  what  is  only  worth  200/.  that  is  his 
own  affair. 

4922.  I want  to  arrive  at  how  you  arrive  at  a 
landlord’s  interest.  If  the  tenant  has  done  all 
the  repairs,  and  cultivated  all  the  land,  and 
brought  it  up  to  a value  such  as  the  value  of  the 
rent  which  the  landlord  adopts  as  his  own  valua- 
tion, 91.  a year  for  this  particular  holding,  how 
do  you  value  the  landlord’s  interest  in  that  ?— 
You  have  mentioned  that  a part  of  it  consists  of 
land  worth  21.  an  acre.  If  I went  on  that  land 
I should  suppose  it  to  be  worth  21.  an  acre  ; the 
tenant  in  court  -would  probably  pr-ove  that  he 
had  thoroughly  drained  it  at  a fixed  cost  of  2s. 
or  2s.  6d.  a perch,  which  would  run  up  the 
value  to  81.  or  10/.  an  acre ; I would  ask  him 
to  show  what  the  outlay  upon  his  drains  was, 
and  the  class  of  land  ; I would  test  his  evidence 
as  well  as  1 could,  and  if  I believed  it  to  be  well 
laid-out  money,  and  I would  take  a percentage 
off  the  present  value,  so  as  to  recoup  the  tenant 
during  the  activity  or  what  would  be  the  life  of 
the  drain  in  my  opinion,  and  so  eliminate  the 
tenant’s  interest,  and  fix  the  antecedent  value, 
which  is  the  landlord’s  share. 

4923.  Then  taking  the  antecedent  value  of  the 
landlord,  he  has  had  the  power  to  rack-rent 
everything  in  the  past  as  fully  as  may  have  been 
convenient? — We  have  no  means  of  going  into 
the  rent  in  the  past;  we  have  no  power  of 
making  up  for  what  is  past;  we  have  only  to 
deal  Avith  it  as  it  is  on  the  day  we  are  there. 

4924.  Is  not  that  considered  a very  great 
hardship  to  the  tenant? — If  you  go  into  the 
question  of  considering  “ hardships  ” you  tvould 
have  a large  number  of  people  considering  it 
was  a great  hardship  that  I should  have  gone 
there  at  all  to  reduce  the  rent  as  it  Ava3  ; there 
are  hardships  on  both  sides. 

4925.  Do  I understand  that  the  landlord  looks 
upon  it  as  a hardship  that  you  have  to  put  a fair 
rent  on  it  ? — He  looks  upon  it  as  a hardship  that 
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an  outside  authority  should  come  in  arbitrarily 
and  fix  it ; it  is  a new  thins,  and  it  is  an  unusual 
thing  ; the  circumstances  are  unusual. 

4926.  I want  to  know,  in  your  experience, 
whether  these  Acts  do  work  for  the . advantage 
of  tbe  landlords  in  that  respect ; that  it  is  a 
continuation,  as  I understand,  of  the  rack-rent 
system  of  years  that  have  passed  by  ? — It  is  not 
a continuation  of  rack-renting,  I think.  I say 
that  I have  stripped  the  acre  for  the  tenant 
of  everything  he  has  done  to  it,  and  laid  rent  on 
what  it  was  before  he  did  anything  to  it.  If  I 
have  blundered  and  given  him  too  little,  he  has  a 
hardship ; if  I have  blundered  and  given  him 
too  much,  the  hardship  is  on  the  other  side. 

4927.  I think  you  stated  in  the  beginning  of 
your  evidence  that  you  would  put  on  3/.  laid  out 
on  a certain  drainage  system,  and  that  where  the 
circumstances  were  satisfactory,  and  there  was  a 
good  fall,  it  would  bring  in  an  increased  value 
of  10  per  cent,  upon  that  outlay  of  31.  to  the 
tenant ; is  that  your  opinion  ? — I think  that  is 
not  my  answer,  but  I can  imagine  that  as  a 
conceivable  case;  it  would  be  a most  unusual 
one. 

4928.  Would  it  be  5 per  cent,  so  as  to  make 
an  acre  that  had  been  worth  say  Is.  equal  to  4s. 
an  acre  by  the  drains  ? — Ireland,  I daresay  you 
know  as  well  as  I do,  is  infinitely  various  in  the 
value  and  character  of  the  land,  and  the  results 
of  improvements  are  almost  as  various.  A tenant 
will  begin  to  reclaim  a tract,  and  the  lower  part 
of  it  where  there  is  shelter,. and  where  there  was 
some  soil  perhaps  before  will  make  him  a very 
fair  return. 

4929.  In  your  experience  as  a fanner,  can  you, 
by  an  outlay  of  3/.  on  an  acre  of  ground,  make 
that  land  generally,  or  in  any  particular  instance, 
worth  3s.  an  acre  more,  when  it  was  worth  only 
Is.  an  acre  before  ? — An  outlay  of  31.  an  acre. 

4930.  That  is  a sum  you  named  yourself? — 
I think  not.  I am  not  sure  that  it  was.  I think 
that  is  a mistake.  I do  not  quite  recognise  my 
own  answer  in  it ; but  I will  answer  now  as  well 
as  I can  if  you  put  it  to  me. 

4931.  “If  to  get  rid  of  the  water  they  have 
to  go  away  ever  so  far  from  the  particular  spot 
or  ‘ acre  ’ he  is  trying  to  reclaim,  that  would  very 
much  affect  the  question  ; but  if  it  were  friable 
open  peat,  with  a good  fall  and  outlet,  3/.  might 
produce  a return  for  10  years  of  5 per  cent.” 
I understood  you  to  say  in  the  examination  it 
was  10  per  cent.,  and  my  object  was  to  find  out 
whether  you  considered,  first  of  all,  that  31.  laid 
out  on  an  acre  such  as  those  circumstances  suggest 
would  produce  5 per  cent,  or  10  per  cent,  on  any 
acre  of  land  within  your  experience  ? — I think  an 
outlay  might,  and  probably  would,  produce  in 
some  cases,  5 per  cent.,  and  in  very  very  rare 
cases,  it  might  result  in  an  increase  of  10  per  cent. 

4932.  That  is  your  experience  as  a valuer,  is 
it  ? — If  I speak  of  a case  that  is  “ very  very 
rare,”  I do  not  know  how  far  I am  right  in 
calling  that  “ my  experience.”  It  is  possible  I 
may  have  come  across  land  like  that,  but  I can 
very  well  understand  how  cutting  at  a particular 
spot  where  the  water  was  dammed  a short  cut, 
and  not  a very  expensive  one,  an  acre  be- 
hind, which  was  wet  and  vegetation  ruined 
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by  the  wet,  might  be  increased  by  10  per 
cent-  I think  5 per  cent,  is  a much  more 
applicable  illustration  than  10  or  15  ; 5 would  be 
generally  applicable,  but  10  or  15  1 think  so 
rarely  applicable  that  it  might  be  thrown  over 
as  an  illustration. 

Mr.  Clancy. 

4933.  Do  you  know  whether  the  Appeal 
Court  adopted  your  valuations  ? — I do  not 
know. 

4934.  You  never  had  the  curiosity  to  find 
out? — I knew  in  some  cases  that  I was  more 
than  ordinarily  interested  in.  I looked  to  the 
newspaper  to  see  the  result,  and  they  very  closely 
followed  it ; but  that  applies  to  very,  few  cases. 

4935.  Is  it  not  a fact  that  in  a great  many 
cases  the  changes  up  and  down  are  very  little  ? 
— That  is  true  ; yes. 

4936.  Can  you  account  for  those  small  changes  ; 
do  you  know  how  they  are  arrived  at.  It  is  very 
curious,  is  it  not,  sometimes  to  find  the  Com- 
missioners fixing  rents  of  shillings  and  sixpences, 
even  coming  down  to  such  small  details  as 
shillings  and  pence? — Yes. 

4937.  What  is  that  for  ? — I think  this  occurs 
from  the  individual  feeling  of  the  Commissioner. 
I have  worked  with  men  who  wished  to  express 
their  views  up  to  that  detail,  and  who  go  so  very 
close  to  it.  I myself  have  always  prei  erred  if  I 
were  nearer  10/.  5s.  than  10/.,  to  make  the  rent 
10/.  5s.  ; if  I were  nearer  10/.  than  10/.  5s.,  I 
would  make  it  10/.  I would  throw  off  a shilling 
rather  than  have  10/.  Is.  perpetuated;  but  I 
have  been  working  with  men  whom  I respect 
greatly  who  take  it  out  to  a shilling,  and  diffe- 
rences arise  I think  in  that  way. 

4938.  It  looks  odd  to  find  a rent  of  100/.  and 
over  fixed  at  100/.  6s.  Id.  ? — If  they  left  off  the 
penny  I would  think  it  quite  right ; I think  the 
“ 100/.  6s.,”  ought  to  go. 

4939.  You  cannot  account  for  these  small 
changes  otherwise  than  you  have  mentioned  ? — 
No,  it  is  just  the  slight  difference  of  opinion  on 
a matter  of  detail  on  some  particular  part  of  the 
holding. 

4940.  In  your  experience,  have  you  met  any 
cases  in  which  the  landlords  claimed  or  proved 
the  improvements  ?—  Oh,  yes. 

4941.  In  what  proportion  of  cases  ? — The  cases 
I have  met  were  on  Lord  Leconfield’s  estate; 
he  proved  them  all  practically. 

4942.  Is  that  the  only  case? — No  ; I have  met 
many  cases  where  the  landlord  made  improve- 
ments and  proved  them.  In  some  instances  the 
landlord  would  contribute  6 d.  per  perch  to  the 
drains,  which  was  a good  practice,  rather  en- 
couraging the>  tenant  to  make  as  many  drains  as 
possible. 

4943.  Is  that  the  only  sort  of  improvement 
you  have  met  with  ? — That  is  a very  good  sort. 

4944.  Is  that  the  form  the  landlords’  improve- 
ments have  generally  taken? — I think  that  is  a 
practice  which  was  perhaps  more  general  in  the 
north. 

4945.  Will  you  say  that  in  these  cases  the 
landlord  did  not  recoup  himself  by  putting  on  ad- 
ditional rent  ? — I know  many  cases  where  there 
was  no  change  made  in  the  rent  at  all,  whether 

it 
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it  affected  the  periodic  changes  or  not  I ain  not 
in  a position  to  say. 

4946.  Do  you  know  cases  where  it  did  occur  ? 

I knew  some  cases  where  there  was  a practice 

of  adding  5 per  cent,  for  the  amount  of  money 
spent  by  the  landlord,  that  would  he  probably  at 
the  request  of  the  tenant,  and  in  respect  of 
buildings. 

4947.  Would  not  these  cases  outnumber  the 
others  ? — I do  not  think  so,  with  regard  to  the 
sort  of  improvements  we  are  now  speaking  of. 

4948.  What  sort  of  improvements  a.re  they?  — 
Buildings. 

4949.  You  said  that  that  was  generally  the 
form  the  landlord’s  improvements  took,  did  you 
not? — No,  I did  not.  In  Lord  Leconfield’s,  and 
some  other  cases,  sla!  es  were  given  for  the  build  - 
ings. 

4950.  You  have  alluded  to  Lord  Leconfield 
several  times,  is  there  any  other  ? — Yes,  the 
Duke  of  Leinster  and  the  Duke  of  Devonshire. 

4951.  What  proportion  does  that  class  of  land- 
lord bear  to  the  others  in  your  experience? — 
The  proportion  was  6mall,  as  I have  already 
stated ; in  my  experience  the  improvements  gene- 
rally are  made  by  the  tenant. 

4952.  With  regard  to  a certain  percentage 
(at  all  events,  these  few),  it  is  your  evidence 
that  they  have  recouped  themselves? — I have 
known  cases  of  that  kind,  but  they  were  very 
very  few,  I must  say. 

4953.  You  said  that  you  considered  prices  in 
fixing  the  rents ; have  you  considered  prices 
apart  from  or  together  with  the  yield? — I con- 
sider the  prices,  and  I consider  the  yield,  and 
I consider  the  aspect,  and  I consider  the  distance 
from  the  town. 

4954.  I am  not  asking  you  about  those  things. 
Do  you  also  consider  the  price  together  with 
the  yield  ? — I do  not  think  in  that  form  I could 
quite  answer  the  question. 

4955.  Did  you  take  into  account  the  general 
character  of  the  yield  of  the  years  which  the 
prices  ranged  over  ? — I think  fluctuations  depend 
probably  upon  a variety  of  causes. 

4956.  I am  not  asking  about  that.  Did  you 
take  it  into  account,  however  it  fluctuated  ? — I 
never  fixed  a rent  without  taking  produce  into 
account. 

4957.  That  is  an  answer ; but  in  cases  in  which 
prices  alone  are  taken  into  account  apart  from 
the  yield,  it  might  follow  that  great  injustice 
would  be  done  to  the  tenant  ? — Certainly. 

4958.  Because  the  very  shortness  of  the  yield 
might  lead  to  the  high  price  ? — That  is  true. 

4959.  And  do  you  know  that  that  defective 
estimate  of  rents  has  been  in  vogue  anywhere  in 
the  Land  Commission?  — Of  course  on  the 
question  of  varying  judicial  rents,  the  great 
complaint  against  it  was  that  produce  was  ignored. 

4960.  W as  it  not  notorious  in  the  earlier  years 
after  the  passing  of  the  Act  that  they  never  took 
it  into  account  at  all? — Not  at  all;  in  my  ex- 
perience I have  worked  with  nine  different  chair- 
men, and  in  that  respect  my  experience  would,  I 
think,  very  fairly  represent  the  whole  practice, 
and  I think  the  factors  considered  were  just  as 
many  and  as  carefully  considered  then  as  they 
are  now. 
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4961.  And  do  you  say  that  there  was  no  such 
thing  ? — As  what  ? 

4962.  As  taking  into  account  the  prices  apart 
from  the  yield  ? — I think  there  was  no  such 
thing. 

4963.  Was  not  there  a great  complaint  and 
outcry  about  it  at  one  time  ? — Of  course,  in 
reading  the  papers  one  sees  complaints ; but  no 
person  outside,  I think,  had  any  opportunity  of 
knowing  how  the  rent  was  fixed  or  how  far  prices 
or  produce  were  divorced  from  each  other,  or  con- 
sidered pro  and  con. 

4964.  It  did  take  place  in  1887,  or  in  admin- 
istering the  Act  of  1887  ? — In  varying  the  ju- 
dicial rents  I believe  that  was  decided  by  two  of 
the  Chief  Commissioners  against  one  ; I believe 
one  judge  thought  that  yield  ought  to  be  taken 
in  ; there  were  some  decisions  published. 

4965.  But  the  Act  was  express  upon  the  sub- 
ject, was  it  not? — Well,  I am  not  sure  about 
that. 

4966.  I think  the  Act  ran,  “ having  regard  to 
price”? — If  you  wished  to  interpret  the  price 
the  man  got  for  his  whole  produce  he  would  very 
likely  get  on  the  short  year’s  produce  as  much  as 
on  the  large. 

4967.  They  did  not  take  it  into  account  any- 
how in  the  Act  of  1887  ? — Perhaps  not. 

4968.  And  you  say  you  do  not  know  that  that 
practice  of  taking  into  account  the  prices  only, 
did  not  prevail  after  the  Act  of  1881  was  passed? 
— No,  I think  it  never  prevailed. 

4969.  Are  not  you  aware  that  there  was  a 
great  complaint  of  that  kind  after  the  Act  of 
1881  was  passed? — I have  nearly  forgotten  it; 
but  I am  quite  sure  that  if  you  say  there  was, 
there  was  a complaint  of  that  kind ; but  I think 
it  was  an  unfounded  complaint. 

4970.  As  to  the  reasons  why  tenants  do  not 
come  into  Court,  is  it  not  a fact  that  a great  many 
are  perturbed  by  fear  that  their  right  to  go  into 
Court  would  be  successfully  disputed  ? — There 
are  cases  of  that  kind. 

4971.  A good  many  ? — Yes;  where  the  legal 
tenant  has  not  been  raised  after  by  the  decease  of 
a parent  and  it  has  been  allowed  to  drift  on. 

4972.  Whatever  the  particular  cause  has  been, 
that  feeling  extensively  prevails  ? — I would  not 
say  “ extensively  prevails  ” ; but  I think  there 
are  a good  many  isolated  cases  here  and  there  of 
that  kind. 

4973.  Is  it  your  experience  that  the  landlords 
in  the  Sub-commission  Courts  raise  every  pos- 
sible point,  as  a rule? — That  is  a very  varying 
thing,  too,  I think.  There  are  many  landlords 
that  do  not ; but  there  were  some  who  did,  un- 
fortunately I think,  throw  obstacles  in  the  way 
a good  deal. 

4974.  A good  many  of  them ; is  it  not  a 
general  rule  that  they  fight  as  hard  as  they  can  ? 
— It  was  more  general  at  first  than  it  is  now,  I 
think. 

4975.  What  sort  of  reclamation  would  you 
take  into  account  in  favour  of  the  tenants  in 
fixing  rents? — Any  reclamation  adding  to  the 
present  letting  value. 

4976.  I am  asking  you  to  describe  the  sort  of 
reclamation  which  you  take  into  account  ? — The 
principal  reclamation  of  this  kind  has  regard  to 
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cut-out  bog,  where  turf  has  been  cut.  Until  the 
turf  has  been  all  taken  away,  and  the  tenant 
sets  about  levelling  it  (and  generally  he  has  to 
drain  it'),  and  he  begins  to  crop  it  very  early, 
first,  with  potatoes,  then,  after  two  years  of 
that,  he  takes  a grain  crop. 

4977.  Is  that  the  only  sort  of  reclamation  you 
take  into  account  in  favour  of  the  tenant? — No  ; 
every  sort.  There  is  a good  deal  of  reclamation 
of  moor  with  stiff  rocky  sub-soil  where  the  return 
for  the  work  would  not  be  1 per  cent,  tried; 
sometimes  a man  will  attack  a bit  of  rock. 

4978.  Are  not  there  plenty  of  instances  of  land 
other  than  the  two  sorts  you  have  described 
where  boulders  are  removed,  and  turf  cut  away 
and  all  that,  which  you  are  not  allowed  to  take 
into  account? — No,  I think  the  boulders  certainly 
we  are  allowed  to  take  into  account. 

4979.  Do  you  mean  to  say  that  if  you  had  a 
patch  of  fairly  good  land  which  did  not  require 
reclamation  except  in  the  way  of  removing 
stones  from  it,  bog,  boulders,  and  all  that,  you 
were  allowed  under  the  Acts  to  take  that  into 
account  in  favour  of  the  tenant? — Yes,  if  within 
20  years,  and  not  affected  by  any  of  the  excep- 
tions. 

4980.  I am  talking  of  the  improvements  made 
before  the  20  years,  which  are  always  taken  into 
account  in  favour  of  the  tenant  ? — Outside 
Ulster,  at  any  rate,  any  improvement  made 
more  than  20  years  ago,  except  reclamation  of 
waste  lands  and  buildings,  those  are  barred. 

4981.  What  do  you  understandby  “reclama- 
tion of  waste  land  ” ? — Land  that  was  previously 
bog  or  moor  that  had  never  been  cultivated. 

4982.  Is  there  not  plenty  of  land  reclaimed  at 
as  great  a cost  as  any  land  can  be  reclaimed  at, 
other  than  those  two  kinds,  which  you  are  not 
allowed  to  take  into  account?—  Well,  certainly 
crag  land,  or  the  clearing  of  boulders  away,  is 
most  expensive  work,  but  that  is  not  called  re- 
clamation. 

4983.  You  are  not  allowed  to  treat  that  as 
reclamation? — I have  known  land  in  Galway 
where  it  was  so  evident  that  the  whole  soil  de- 
pended upon  this  removal  of  stones,  that  we  held 
it  to  be  reclamation. 

4984.  But  that  was  exceptional? — Very. 

4985.  And  there  are  plenty  of  cases  in  which 
this  reclamation  of  land  does  not  come  under 
“ moor  ” or  “ bog,”  which  you  are  not  allowed  to 
take  into  account  ? — In  cases  where  the  tenant 
has  been  tilling  with  spade  amongst  the  rocks 
before,  if  he  can  prove  the  removal  of  rocks  and 
it  is  within  20  years,  he  can  get  credit  for  that. 

4986.  You  have  told  us  that  you  value  the 
land  without  the  buildings,  when  the  buildings 
belong  to  the  tenant  ? — Yes. 

4987.  Now  are  there  not  a great  many  hold- 
ings where  the  buildings  are  in  fact  the  principal 
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value  of  the  whole  holding  ; are  there  not  plenty 
of  instances  in  which  the  land  would  be  prac- 
tically valueless,  or  absolutely  so,  if  the  buildings 
were  not  there  ? — If  the  buildings  were  not  there, 
it  would  not  be  of  so  much  value  perhaps,  but 
still  it  would  not  be  “ valueless.” 

4988.  Will  you  undertake  to  say  that  you 
have  not  been  unconsciously  affected  by  the 
presence  of  buildings  on  the  land  in  valuing  the 
land  without  the  buildings  ? — I think  that  is  one 
of  the  things  I would  escape  from  very  gene- 
rally, I do  not  think  I would  be  affected  by  the 
presence  of  the  tenant’s  buildings.  In  putting  a 
value  on  land  between  summer  and  winter,  and 
between  well  and  badly  manured  land,  the  diffi- 
culty is  much  greater  to  avoid  doing  injustice, 
but  with  regard  to  buildings  I would  not  be 
conscious  of  any  great  difficulty. 

4989.  You  might  be  unconsciously  affected  by 
buildings  being  on  the  land,  might  you  not  ? — 
I can  give  no  answer  about  what  I would  be 
unconscious  about. 

4990.  You  might  be  affected  in  that  way,  and 
so  put  on  more  than  you  would  put  if  the  build- 
ings were  not  there  ? — If  I would  be  unconscious 
of  it,  how  could  I give  an  answer  to  the  ques- 
tion ? 

4991.  Do  you  think  it  is  likely  ? — I think  it  is 
not  likely  that  I would  be  affected  unfairly  or  in- 
capacitated from  putting  on  the  proper  rent. 

4992.  Is  it  not  a fact  that  there  is  plenty  of 
land  valued  there  at  1Z.  an  acre,  which  would 
not  be  worth  5s.  a acre  if  the  buildings  were  not 
there! — I would  not  say  “that  there  is  plenty  of 
land  ” of  that  kind.  I do  not  know  under  what 
circumstances  it  would  be,  or  how  it  would 
exist,  or  where.  If  the  man  who  lived  in  the 
buildings  were  to  go  away  to-morrow,  his 
neighbour  would  give  as  much  for  the  holding. 

4993.  Do  I understand  you  to  say  that  you 
would  sweep  away  all  those  restrictions  in  the 
Act  against  tenants  entering  the  Land  Court? — 
That  is  a pretty  wide  question;  but  I would 
rather  refer  you  to  specific  answers,  because  I do 
not  know  what  would  be  included  in  “ all  re- 
strictions.” I would  not  shut  him  out  for  any 
unimportant  or  technical  matter  at  all.  I think 
the  real  matter  is  to  get  a rent  he  can  hope  to  pay 
properly  and  punctually,  and  I would  let  him 
in  always  to  do  that. 

4994.  Take  the  case  of  demesne  lands.  Sup- 
pose you  had  evidence  that  a piece  of  land  was 
held  for  80  or  100  years,  and  that  it  was  used 
as  an  agricultural  farm,  you  would  not  shut  it 
out  because  it  was  described  as  demesne  land, 
because  it  w'as  held  under  a lease  ? — If  it  were 
the  subject  of  a lease  it  would  be  very  largely  a 
question  of  law,  and  I would  have  the  benefit 
of  the  advice  of  a trained  lawyer  with  regard 
to  it. 
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MEMBERS  PRESENT  : 


Mr.  Brodrick. 

Mr.  Clancy. 

Mr.  Dillon. 

Mr.  Hayes  Fisher. 

Mr.  Leese. 

Mr.  Macartney. 

The  Right  Honourable 


Mr.  M‘ Car  tan. 

Mr.  John  Morley. 
Mr.  T.  W.  Russell. 
Mr.  Sexton. 
Colonel  Waring. 


JOHN  MORLEY  in  the  Chair. 


Mr.  John  Cunningham,  again  called  in;  and  farther  Examined. 


Chairman. 

4995.  There  is  a short  explanation,  I believe, 
you  wish  to  give  in  reference  to  your  answers  to 
Questions  4688  to  4691,  page  253,  as  to  the 
tenants’  improvements  ? — "Yes ; I wish  to  say  that 
my  answers  to  those  four  questions  refer  only  to 
improvements  other  than  buildings. 

Mr.  Brodrick. 

4996.  You  said,  in  answer  to  Question  4592, 
that  the  rents  fixed  by  the  Commission  between 
188J.  and  1887  were  not  now  fair  rents  ; you 
think  they  are  too  high  for  the  present  state  of 
matters? — Yes,  I think  they  are. 

4997.  And  in  4646  you  said  that  in  fixing 
fair  rents  in  1881  and  1882  you  were  at  the  end 
of  a period  of  good  years,  and  you  think  that 
affected  the  minds  of  the  Sub-Commissioners  in 
fixing  rents  ? — Yes.  I think  that  naturally,  and 
necessarily  their  minds  would  have  been  in- 
structed by  the  general  course  of  prices  for  the 
previous  period. 

4998.  Is  it  not  within  your  recollection  that 
the  Land  Act  of  1881  took  its  origin  in  the  fact 
that  there  had  been  great  agricultural  depres- 
sion?— Yes,  in  1878  and  1879. 

4999.  In  1878  and  1879,  which  were  years  of 
great  depression  ? — Yes. 

5000.  And  also  the  years  1880  and  1881,  were 
they  not  ? — They  were  beginning  to  rally  a bit, 
but  not  much ; I think  the  highest  lop  was 
reached  in  1887,  the  highest  range  of  prices. 

5001.  But  the  prices  depended  on  the  fall, 
and  there  was  a difficulty  in  paying  rents  ? — 
Prices  turned,  I think,  from  1877,  and  dropped 
slightly  ; they  then  rallied  again,  and  went  up  to 
the  very  highest  point  in  1883.  In  1883, 1 think, 
the  price  for  store  cattle  touches  the  high-water 
mark. 

5002.  In  taking  store  cattle,  you  are  taking 
only  one  item  ? — I am  including  the  store 
cattle. 

5003.  What  I want  to  arrive  at  is  : was  there 
not  at  the  time  that  the  Commissioners  began  to 
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fix  rents,  in  1882  and  1883,  very  great  difficulty 
in  the  payment  of  rent? — There  had  been  a very 
wet  harvest,  I think,  in  1878,  and  other  things  ; 
but  that  was  only  a temporary  depression,  in  my 
opinion. 

5004.  You  are  aware,  are  you  not,  that  Parlia- 
ment passed  an  Arrears  Act  about  that  time  ? — 
Yes. 

5005.  And  was  not  that  Arrears  Act  largely 
.due  to  the  fact  that  it  was  assumed  that  the 

tenants  were  unable  to  pay  existing  rents  ?— It 
was ; but  I do  not  think  that  was  a fair  indica- 
tion of  the  general  state  of  the  agriculture  of  the 
country ; that  had  to  do  more  with  the  congested 
and  poor  districts,  where  the  chief  reliance  was 
on  the  potato. 

5006.  In  fact,  your  view  is  that  the  minds  of 
the  Commissioners  were  more  influenced  by  the 
general  prosperity  in  the  sixties  and  the  seventies, 
than  by  the  state  of  agriculture  in  the  previous 
five  years,  which  had  been  disastrous  years  ? — 
Yes  ; the  previous  three  years,  I should  say,  or 
three  to  five ; I think  so.  I think  I myself, 
and  most  men  that  I know,  would  have  been 
hardly  prepared  to  drop,  after  25  years  of  steady 
improvement,  so  soon  as  five  years.  The  hope 
was  that  it  was  merely  temporary,  and  that  we 
would  get  back  again  to  the  state  of  things  we 
had  lost. 

5007.  You  think  the  Sub-Commissioners,  as  a 
rule,  were  a long-sighted  body  of  men  in  that 
respect  ? — It  would  not  be,  perhaps,  becoming  of 
me  to  give  them  a character,  but  I think  they 
were  probably  as  good  as  could  be  got  at  the 
time. 

5008.  But  do  not  you  think  any  of  their  minds 
were  influenced  by  the  temporary  depression  ? — 
Well,  I am  not  aware  of  any  such  case. 

5009.  Have  you  fixed  many  rents  as  low  as 
Griffiths’  valuation? — Yes;  particularly  in  the 
north  I have  fixed  rents  below  Griffiths’  valua- 
tion. 

5010.  Particularly  in  the  north? — Particularly 
in  the  north. 

ll  3 5011.  You 
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Mr.  Brodrick — continued. 

5011.  You  have  stated  that  you  have  had  ex- 
perience in  County  Clare  ? — Yes. 

5012.  And  there  you  fixed  rents  on  estates  as 
low  as  Griffiths’  valuation  in  some  cases? — I 
could  hardly  call  up  the  relation  between  the 
rents  fixed  and  the  valuation ; it  is  a long  time 
since  I was  in  Clare ; but  Clare  is  a very  varied 
county  like  most  of  the  other  counties  ; part  of 
it  is  very  poor,  and  part  of  it  is  good,  and  I think 
the  valuation  would  be  higher  relatively  in  the 
bad  land  than  on  the  good  lands.  I think  the 
recent  depression  has  hit  the  bad  lands  more  than 
the  good. 

5013.  But  in  the  case  of  land  in  good  condi- 
tion, would  you  consider  Griffiths’  valuation  a 
high  valuation  to  put  on  in  the  years  1882  and 
1883? — You  see,  Griffiths’  valuation,  as  we  get 
it,  includes  the  buildings.  There  are  many  hold- 
ings in  Clare,  where  the  buildings  are  of  con- 
siderable value,  and,  if  you  speak  of  Griffiths’ 
gross  valuation,  I should  think  it  would  be  too 
high ; but  if  you  speak  of  the  valuation  of  the 
land  only,  then  I am  not  sure  how  it  would  stand. 
1 think  it  is  very  difficult,  and  rather  apt  to  mis- 
lead,, to  talk  of  Griffiths’  valuation,  for  where  the 
buildings  are  good,  the  value  of  buildings  is  in- 
cluded, and,  as  a rule,  these  belong  to  the  tenant. 

5014.  But  in  cases  where  the  buildings  were 
good,  and  the  land  was  in  fair  condition,  would 
you  have  felt  it  right,  in  1882,  to  fix  prices  as  a 
whole  at  about  Griffiths’  valuation  ? — I should 
say  that  my  respect  for  Griffiths’  valuation  was 
never  enough  to  make  me  pay  much  deference  to 
it  in  fixing  rents.  I think  it  varied  very  much 
even  in  the  same  districts. 

5015.  You  see  you  arrive  at  this,  do  not  you, 
that  you  consider  the  rents  fixed  in  1882,  too 
high,  as  compared  with  the  prices  ranging  from 
1887  to  1893  ?— Yes. 

5016.  That  was  your  evidence? — Yes. 

5017.  But  you  do  not  think  that  Griffiths’ 
valuation  would  be  too  high  to  apply  where 
buildings  were  good  if  it  fixed  rents  at  that 
rate  in  1882  and  1883  ? — Do  you  mean  if  the 
buildings  were  the  landlord’s  ? 

5018.  Where  the  buildings  belong  to  the  land- 
lord ? — I think  I would  rather  repeat  my  answer, 
that  I would  not  like  to  take  Griffiths’  valuation 
as  any  sort  of  a safe  guide.  For  general  and 
rough  purposes  it  may  be  looked  at,  but  I think 
it  varies  very  much  even  in  the  same  district. 

5019.  I was  keeping  to  County  Clare  at  that 
moment.  Now,  have  you  compared  Griffiths’ 
schedule  of  prices  in  1852  with  the  autho- 
rised prices  of  the  Land  Commission  of  the  last 
six  years? — I have  often  compared  the  schedule 
printed  by  authority  in  connection  with  Griffiths’ 
valuation,  and  1 hinted  at  what  I thought  made  it 
rather  misleading.  It  took  1852  at  a point  where 
prices  had  temporarily  dropped,  and  from  which 
they  almost  immediately  rose  again,  and  I should 
think  if  Griffiths’  valuers  were  like  modern 
valuers,  as  I must  assume  they  were,  they  would 
not  have  been  influenced  by  that  solitary  one  or 
two  years,  of  a drop  to  1852,  but  would  have 
been  rather  influenced  by  the  general  range  of 
prices. 

5020.  Was  not  that  what  the  schedule  of 
Griffiths’  valuation  was  formed  upon ; the  general 


Mr.  Brodrick  — continued, 
range  of  prices,  and  not  only  the  prices  of  a par- 
ticular year  ? — I think  not. 

5021.  You  think  it  was  formed  on  the  prices 
of  a particular  year? — I think  they  were  the 
prices  of  1852. 

5022.  You  are  aware,  are  you  not,  that  as 
compared  with  that  particular  range  of  prices  in 
almost  every  single  particular  those  prices 
ranged  lower  than  the  lowest  prices  of  1887  to 
1893  ? — I am  aware  of  that. 

5023.  Consequently,  looking  at  it  roughly,  by 
the  scale  of  prices,  rents  fixed  in  1882,  as  high 
as  Griffiths’  valuation  would  not  now  be  too  hicrh 9 
-That  is  so. 

5024.  Did  you  fix  any  rents  on  Lord 
Leconfield’s  estate  ? — I did. 

5025.  Would  you  recollect  from  your  book 
any  special  cases  ? — I have  not  my  book  here; 
hut  I do  recollect  a epecial  case,  close  to  the 
workhouse  at  Kilrush,  upon  which  Lord 
Leconfield  had  expended,  I think,  about  3,000?. 
in  most  substantial  buildings  and  drainage ; it 
was  a very  large  holding,  and  it  had  a very  large 
homestead  on  it ; I also  remember,  less  distinctly, 
cases  where  the  outlay  had  been  smaller. 

5026.  I will  take  a supposititious  case  ; I will 
take  the  case  (I  do  not  know  whether  you  fixed 
the  rent  in  this  case)  of  a man  called  Matthews, 
the  Poor  Law  valuation  was  2687.  15s.;  Griffiths’ 
valuation,  and  the  original  rent,  were  about 
the  same  ; there  had  been  an  expenditure  of 
1,2007.  on  that  holding ; would  you  have  expected 
that  valuation  to  be  put  down,  that  being  the 
expenditure  of  the  landlord,  without  improve- 
ments by  the  tenant  ? — That  is  not  a case  that  I 
was  speaking  of. 

Mr.  T.  W.  Russell. 

5027.  Did  you  fix  a rent  there  ? — I have  no 
recollection  of  it. 

Mr.  Brodrick. 

5028.  If  you  look  back  to  any  of  these  cases 
could  you  recollect  any  of  them  ? — 1 could  not ; 
but  I would  be  very  willing  to  hunt  up  my 
books  (I  have  preserved  them),  and  stand  ex- 
amination as  to  any  particular  holding.  I could 
not  recollect  at  this  time  without  the  books. 

Mr.  T.  W.  Russell. 

5029.  How  long  ago  is  it  since  you  were  in 
Clare  ? — I think  it  must  be  five  or  six  years.  I 
really  could  not  tell  you.  I have  been  in  so 
many  counties  ; but  I was  a good  while  in 
Clare. 

Mr.  Brodrick. 

5030.  In  the  county  of  Clare,  about  which 
you  know  a good  deal,  do  you  consider  that  im- 
provements made  by  the  landlord  would  not 
have  the  effect  of  raising  the  rent  beyond 
Griffiths’ valuation,  fixed  30  years  ago? — That 
brings  me  back  to  what  I have  already  rather 
declined  to  take  (that  is  Griffiths’  valuation)  as  a 
reliable  basis.  1 would  say  this  as  regards  the 
outlay  on  buildings,  just  as  we  have  had  tenants 
makeaninjudiciousoutlay  on  buildings,  so  we  have 
found  cases  where  the  landlord’s  money  had  been 

expended, 
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Mr.  Brodrick — continued, 
expended,  and  the  increase  of  the  letting  value 
on  the  day  of  our  inspection  had  suffered  very 
serious  diminution,  from  what,  looking  at  it  in 
regard  to  cost,  any  person  could  have  expected. 
That  was  our  opinion.  But  a good  many  of 
Lord  Leconfield’s  buildings  were  not  of  that  kind; 
a good  many  of  them  were  well  done. 

5031.  If  you  found  the  buildings  good,  the 
money  having  been  expended  on  them  by  the 
landlord,  and  the  land  deteriorated  owing  to  the 
want  of  care  on  the  part  of  the  tenant,  how 
would  you  consider  those  facts  in  fixing  rent  ? — 
I would  endeavour  to  give  the  landlord  a fair 
return  for  his  outlay,  considered  in  the  light 
of  the-  fact  that  he  had  added  to  the  recent 
value  of  the  holding  ; and  as  to  the  deterioration 
caused  by  any  neglect  or  failure  on  the  part  of 
the  tenant,  I would  try  not  to  let  the  landlord 
suffer  by  that. 

5032.  You  told  the  Committee  last  time  that 
if  a tenant  made  improvements  you  would  give 
him  5 per  cent,  upon  them,  and  sometimes  as 
much  as  8 per  cent.  ? — Yes. 

5033.  If  a house  was  repaired  by  a landlord, 
would  you  only  give  him  his  5 per  cent,  on  the 
money  spent  ? — Having  regard  to  the  fact  that 
the  tenant  would  be  expected  to  keep  the 
buildings  in  repair,  I should  say  5 per  cent, 
would  be  a very  full  allowance  to  give  the  land- 
lord on  the  original  cost. 

5034.  You  would  ? — Yes ; I think  it  would  be 
too  high  as  a rule. 

5035.  You  do  not  think  for  the  improvement 
made  by  a tenant  5 per  cent,  is  an  extreme 
amount  ? — I think  it  is  not,  having  regard  to  the 
number  of  cases  in  which  his  outlay  does  not 
reasonably  repay  him. 

5036.  Then  the  landlord’s  money  expended  is 
not  worth  as  much  as  the  tenant’s  ? — If  the  result 
would  be  the  same  it  is  worth  as  much,  I 
think. 

5037.  I mean,  if  I am  a landlord,  and  put  my 
money  into  a house  for  my  tenant,  I ought  not 
to  be  allowed  as  much  return  for  that  money  as 
a tenant  who  has  put  his  money  into  drains  on 
his  farm  ? — No  ; the  drains  are  much  more  im- 
permanent (if  that  is  a good  word),  the  buildings 
are  much  njore  durable  ; the  landlord  would  be 
fairly  entitled  to  expect  a longer  letting  value 
from  his  buildings  than  the  tenant  could  at  all 
reasonably  expect  to  result  from  his  drains.  That 
is  my  view  of  it. 

5038.  Y ou  regard  it  as  paying  off  the  capital,  as 
it  were,  in  the  tenant’s  case  ? — Yes. 

5039.  What  is  your  view  as  regards  the  prices 
of  tenant-right  outside  Ulster,  have  they  been 
inclined  to  diminish  or  increase  since  the  Land 
Act? — I can  hardly  answer  that ; I have  known 
a very  high  rate  of  prices  paid  for  tenant-right 
in  Cork,  I think  almost  as  high  as  any  place  I 
know. 

5040.  Since  the  Land  Act  ? — No,  on  the 
Kingston  property  round  Mitchelstown.  The 
evidence  there  out  of  the  landlords’  books  showed 
that  the  tenants  had  been  in  the  habit  of  paying 
from  407.  to  607.  an  acre  previous  to  any  Land 
Act. 

5041.  Previous  to  the  Land  Act? — Previous  to 
the  Land  Act. 

0.122. 


Mr.  Brodrick — continued. 

5042.  My  question^  was  rather  this  : since  the 
Land  Act  what  is  your  experience  as  regards  the 
land  passing  where  sums  are  paid  for  tenant- 
right,  is  a high  or  a low  price  paid? — I 
would  say  that  the  Land  Acts,  so  far 
as  they  were  applied  in  giving  a tenant 
a legal  footing  on  his  holding,  would  have  had 
the  tendency  of  increasing  the  value  of  his 
interest ; but  then  I think  that  has  been  taken 
back  partly  by  the  drop  in  prices  and  the  depres- 
sion of  the  times,  that  is  to  say,  the  drop  in  agri- 
cultural values. 

5043.  That  has  been  checked,  has  it  ? — I think 
the  upward  tendency  fostered  by  the  passing  of 
the  Act  would  have  been  checked  by  the  depres- 
sion in  agricultural  values. 

5044.  As  a matter  of  fact  you  told  the  Com- 
mittee the  other  day  that  you  thought  an  injury 
was  being  done  to  the  tenant  by  the  right  of  pre- 
emption given  to  the  landlord  ? — Yes,  that  is  my 
view. 

5045.  You  say,  in  answer  to  Question  4735  : 
“ I have  no  hesitation  in  saying  that  1 would  re- 
commend the  fixing  of  the  specified  value  to  bo 
done  away  with  ” ? — Yes. 

5046.  Was  that  because  a tenant  would  get 
more  if  you  did  not  fix  the  specified  value  ? — 
Yes. 

5047.  Then,  apparently,  you  consider,  by  that 
answer,  that  the  tenant-right  is  still  fetching  a 
considerable  price  despite  the  drop  in  prices  ? — 
What  was  before  my  mind  in  giving  that  answer 
was  that  the' open  market  would  give  the  tenant 
a better  price  for  his  interest  without  injury  to 
the  landlord. 

5048.  But  if  the  tenant  can  in  the  open  market 
get  even  a higher  price  than  you  would  fix  for 
the  landlord’s  pre-emption,  can  you  argue  that  he 
is  damaged  by  the  rule  on  which  his  rent  has 
been  fixed  ? — Yes,  because  the  Act  hampers  me 
and  limits  me  in  fixing  what  the  specified  value 
should  be,  by  declaring  that  it  is  not  to  be  a com- 
petitive price  and  by  other  restrictions. 

5049.  Quite  so,  but  you  are  not  quite  dealing 
with  my  point ; my  point  is,  not  whether  the 
price  a tenant  could  get  in  the  open  market 
■would  be  higher  than  the  one  you  fix  now,  but 
whether  if  he  can  get  so  high  a price  in  the  open 
market  the  rent  which  has  been  fixed  upon  him 
can  be  a damaging  rent  or  a deterrent  rent  ? — I 
think  that  the  rent  is  not  a deterrent  rent ; but 
the  fact  that  he  cannot  get  more  than  the  speci- 
fied value  we  fix,  is  deterrent  as  to  getting  a 
full  price  for  his  interest. 

5050.  And  do  you  not  recognise  any  relation 
between  the  rate  at  which  a fair  rent  is  fixed,  and 
the  price  given  for  a tenant-right  ? — I should  cer- 
tainly say  there  would  be  relation ; at  least  the 
one  would  affect  the  other. 

5051.  Do  you  consider  that,  except  where 
there  are  improvements,  it  is  desirable  that  these 
high  rates  of  tenant-right  should  be  encouraged 
outside  Ulster  ? -I  do  not  think  it  is  desirable 
that  they  should  be  encouraged,  but  I do  not 
necessarily  hold  that  they  ought  to  be  restricted 
by  Statute. 

5052.  You  seem  to  wish  to  encourage  them. 
You  6ay  you  would  not  deny  the  right  to  sell  at 
the  very  best  price  the  tenant  could  get;  have 
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Mr.  Brodrick — continued, 
you  considered  how  that  effects  the  incoming 
tenant  ? — Y es. 

5053.  Do  you  consider  that  for  the  good  of  the 
country,  or  for  the  incoming  tenant  himself,  or  at 
last,  for  the  landlord,  do  you  consider  that  a man 
having  paid  an  enormous  price,  unless  there  is 
something  to  show  for  it  in  the  way  of  improve- 
ments, enables  him  to  have  a good  chance  of  cul- 
tivating his  holding  ? — I think  the  landlord’s  in- 
terest has  not  suffered  to  any  extent,  indeed  I 
think  it  has  benefited  by  the  existence  of  the 
Ulster  tenant-right  custom,  where  the  very 
essence  of  it  was,  the  right  of  the  tenant  to  sell 
in  the  highest  market  he  could  get. 

5054.  Let  us  get  the  condition  of  the  tenant : 
the  tenant  comes  in  and  you  fix  the  rent  at  501. 
instead  of  60£.,  and  you  propose  that  he  should 
be  allowed  to  sell  that  rent  in  the  open  market ; 
now  take  the  incoming  tenant,  who  has  given, 
we  will  say,  250 1. ; is  he  better  off  than  the 
tenant  was  before  you  reduced  his  rent  ? — He  is 
no  better  in  respect  of  that,  holding,  but  he  may 
have  a better  balance  at  his  bankers,  or  he  may 
be  better  in  many  other  ways,  or  be  better  fitted 
to  be  a good  tenant  to  the  landlord. 

5055.  How  can  he  be  a better  tenant;  at 
what  price  - do  these  tenants  borrow  money  to 
buy  the  tenant  right ; do  they  ever  borrow-  at 
less  than  5 per  cent.  ? — You  do  not  assume  that 
they  all  have  to  borrow. 

5056.  Have  you  ever  heard  of  a tenant  outside 
Ulster  who  did  not  borrow,  as  a rule,  to  buy  the 
tenant-right  ? — I could  not  answer  that. 

5057.  Having  regard  to  questions  that  have 
been  asked  you,  is  it  your  opinion  that  it  is  a 
solid  advantage  to  the  tenant,  incoming,  to  have 
paid  a very  large  price  for  his  tenant-right, 
unless  it  is  represented  by  improvements  ? — Did 
you  say  to  the  “ incoming  ” tenant  ? 

5058.  Yes,  to  the  incoming  tenant  ? — No. 

5059.  The  man  who  is  coming  to  cultivate  the 
soil  ? — No,  I think  not. 

5060.  You  gave  evidence,  I think,  that  a 
tenant  finds  it  difficult  to  prove  his  improve- 
ments ? — Yes. 

5061.  In  answer  to  Question  4526,  you  say  : 
“ The  necessity  of  giving  legal  proof  of  improve- 
ments by  the  tenants  does  often  impose  hardship 
and  injustice  ? — Yes,  that  is  my  opinion. 

5062.  Do  you  find  that  the  landlords  are  in  a 
position,  as  a rule,  to  give  evidence  ? — Yes. 

5063.  Have  they  kept  books  ? — -Yes,  that  has 
been  my  experience. 

5064.  On  the  smaller  estates  have  you  found 
. that  books  have  been  regularly  kept? — Where 

improvements  have  been  regularly  made  I would 
say  there  have  been  generally  records  kept  of 
them. 

5065.  Can  the  tenant  generally  bring  evidence 
of  his  neighbours,  and  so  forth,  as  to  improve- 
ments made  ? — His  neighbours  very  often  fail, 
when  he  brings  them,  to  be  precise  enough  for 
complying  with  technical  rules  in  the  court. 

5066.  But,  as  a rule,  have  you  found  that 
the  tenant,  when  he  has  claimed  improvements, 
has  been  able  to  show  you  that  the  improve- 
ments are  there? — I think  in  many  cases  he  has 
not  succeeded  in  showing  me  that  they  were  all 


Mr.  Brodrick — continued, 
there ; but  he  has  shown  in  a large  number  of 
cases  a very  fair  remnant  of  them. 

5067.  An  Irish  tenant  does  not  usually  lose 
improvements  for  want  of  asking  for  them,  does 
he? — I have  known  cases  even  of  that  kind, 
where  they  did  not  ask  for  them  where  they  had 
done  them ; and  I should  say  it  would  be 
unreasonable  to  expect  Irish,  or  any  other 
tenants,  not  to  ask  for  what  they  thought  they 
were  entitled  to. 

5068.  Do  you  consider  that  you  have  had  to 
do  injustice  to  the  tenant  in  respect  of  improve- 
ments excluded  by  the  Act ; have  you  wished  to 
give  him  the  benefit  of  improvements  which  by 
the  Act  you  could  not  ? — There  are  many  cases, 
I think,  of  that  kind. 

5069.  Now  take  the  exceptions  in  the  Act : 
have  you  found  cases  where  it  was  a hardship  to 
the  tenant  not  to  have  the  benefit  of  improve- 
ments made  before  the  actual  purchase  of  the 
estate  by  the  landlord  or  his  predecessors  in 
title  ? — I have  no  specific  case  of  that  kind,  I 
think,  before  my  mind. 

5070.  I suppose,  speaking  generally,  you 
would  think  the  improvements  made  by  the 
landlord  or  his  predecessors  in  title  should  not 
be  credited  to  the  tenant  ? — Certainly  not, 

5071.  Do  you  think  that  a tenant  ought  to 
have  the  benefit  of  his  improvements  where  he 
has  held  under  a lease  or  where  they  have  been 
made  under  a contract  for  a lease  ? — I would  say 
from  my  knowledge  of  the  generality  of  leases 
that  the  giving  of  a lease  had  little  to  do  with 
the  improvements. 

5072.  But  a lease  was  generally  held  to  be  a 
valuable  consideration  up  to  a short  time  ago, 
before  the  Land  Act? — Well,  that  has  been  the 
lawyer’s  way  of  looking  at  it,  but  I myself  knew 
improvements  on  an  estate,  where  leases  were 
universal,  and  they  had  no  relation  to  valuable 
consideration,  in  practice ; anything  of  that  kind 
was  never  thought  of.  I think  on  the  Down- 
shire  Estate,  where  there  are  many  leases,  the 
valuer,  when  he  went  to  value,  or  before  he  went 
to  value,  what  rent  ought  to  be  fixed  under  the 
lease,  was  instructed  to  exclude  the  tenant’s 
buildings. 

5073.  Have  you  always  found  that  the  land- 
lord has  a record  of  the  reductions  of  rent  given 
in  consideration  of  improvements  to  be  made  ?-  - 
I have  met  with  many  cases  of  that  kind.  I 
would  not  say  “ always,”  for  I really  would  not 
know. 

5074.  Have  you  not  had  cases  where  land- 
lords have  alleged  reductions  of  rent,  which 
they  have  not  been  able  to  prove,  because 
they  have  not  been  entered  ? — No ; 
I think  not. 

5075.  Do  you  think  the  tenants  should  have 
the  benefit  of  improvements  made  before  the 
year  1850? — Well,  that  opens  up  a very  wide 
matter.  I think  there  ought  to  be  some  restric- 
tion or  some  limit  beyond  which  the  question 
should  hardly  be  opened ; but  whether  I would 
fix  it  at  fifty  years  ago  is  a matter  that  I would 
rather  discuss  with  other  men  of  as  much  experi- 
ence as  myself,  and  arrive  at  what  the  majority 
of  reasonable  people  would  consider;  but  I 

think, 
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think,  perhaps,  that  a limit  might  be  provided 
which  would  narrow  the  region  of  possible  in- 
justice. 

5076.  I rather  wanted  to  ask  whether  cases  of 
hardship  had  come  under  your  notice  in  conse- 
quence of  that  restriction  of  1850.  Could  you 
tell  the  Committee  of  any  case  of  hardship  you 
had  in  your  mind ? — The  moment  a tenant  would 
refer  to  an  improvement  made  twenty  years 
before  the  passing  of  the  Act  he  would  be  stopped 
— he  would  be  told  that  that  was  outside  what  he 
could  claim  fox’,  and  we  would  hear  no  more 
about  it,  so  that  I would  not  have  matters  of  that 
kind  brought  very  fully  before  me,  that  is  as  to 
whether  he  had  improvements  that  were  valuable 
or  not. 

5077.  You  had  not  in  your  mind  any  special 
case? — No,  I have  no  special  case  of  hardship  in 
my  mind. 

5078.  In  a case  where  a holding  is  valued  at 
more  than  a hundred  pounds,  \yhat  do  you  say  as 
to  the  exception  ? — I think  that  is  an  unnecessary 
exception.  That  holding  might  as  well  be  left 
to  the  discretion  of  the  Land  Commissioners  as 
a holding  of  90/.  or  50/.  If  they  are  competent 
to  deal  with  the  one  class  of  holding  they  ought 
to  be  competent  to  deal  with  the  other ; and  it 
creates  heart-burning  and  soreness  beyond  any 
result  that  is  worth  it. 

5079.  As  a rule,  a man  in  a holding  of  over 
a hundred  pounds  is  a substantial  man  who  can 
make  a bargain  with  his  landlord  ? — Yes  ; I 
suppose  that  is  the  only  reason  that  justifies  it. 

5080.  Do  you  think  the  landlords  have  had 
any  hardship  in  cases  where  they  have  made 
the  improvements  and  have  not  been  able  to 
prove  that  they  maintained  them  ? — It  is  quite 
possible  there  may  be  such  cases,  but  I really 
have  no  experience  of  them. 

5081.  No  expei'ience  ? — No. 

5082.  Not  even  when  you  were  fixing  rents  in 
County  Clare  ? — No.  In  County  Clare,  where 
the  landlord  made  the  improvements,  they  had 
most  excellently  kept  accounts  and  were  able  to 
give  particulars  as  to  detailed  outlay  very 
fully. 

5083.  If  you  were  told  that  a certain  landlord 
had  expended  60,000/.  on  his  estate  in  30  years, 
and  that  he  was  to  be  treated  exactly  the  same  as 
others  who  had  not  spent  anything,  would  you 
consider  that  a hardship  ? — I would — other 
things  being  equal — certainly. 

5084.  I want  to  ask  you  one  question  about 
turbary.  You  mentioned,  I think,  two  estates  in 
which  the  landlord  had  recouped  himself  for  the 
reduction  of  rent  by  the  Land  Commission  by  an 
increased  charge  for  turbary— could  you  tell  the 
Committee  what  those  estates  were? — I mentioned 
two  estates  where  the  landlord’s  representative 
refused  absolutely  to  alloV  the  turf  to  be  put 
into  the  order.  Then  I mentioned  one  of  them 
on  which  evidence  was  given  that  a charge  for. 
the  turbary  had  followed  a reduction  of  rent, 
and  practically  nullified  it.  If  it  is  thought  right 
that  I should  mention  that  estate,  I have  no  ob- 
jection to  do  it ; but  I would  like  to  know  if  it  is 
wished  that  I should  mention  the  name  of  the 
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estate.  I will  be  very  glad  to  do  it  if  you  think 
it  right. 

5085.  You  say  that  the  statement  was  made 
in  the  coui-t-house  at  Bovle  ? — It  was. 

5086.  By  the  landlord’s  representative  ? — In 
his  presence. 

5087 . 1 suppose  you  meant  the  estate  of  the 
late  Colonel  King  Harman? — That  is  the  name 
of  the  estate. 

5088.  Is  it  not  a fact  that,  the  bogs  would  not 
last  beyond  a short  period — fifteen  years— on 
that  estate  even  if  the  landlord  did  not  guarantee 
turf? — No,  I think  not. 

5089.  You  think  that  the  bogs  were  capable 
of  lasting  longer? — I think  so,  and  moreover 
that  was  not  put  forward  as  a reason,  for  had  it 
been  it  would  have  satisfied  us  on  the  spot ; if 
it  had  been  stated  that  the  bog  would  not  last, 
there  would  never  have  been  a second  word 
about  it. 

5090.  Did  you  fix  those  rents  yourself? — 
With  two  other  colleagues. 

5091.  On  Colonel  King  Harman’s  estate, 
did  you  fix  those  where  the  question  arose  ? — 
I fixed  l-ents  adjoining  them. 

5092.  Are  not.  you  aware  that  in  this  case 
the  Sub-Commissioner  stated  that  it  was  in  con- 
sequence of  turbary  not  being  guaranteed  that 
they  had  made  the  judicial  rent  10s.  less  in 
each  case  ? — That  would  be  the  practice,  I 
should  say, on  all  Sub-Commissions;  if  the  turf 
was  included  as  a right  they  would  put  on 
on.  to  20s.  or  30s.,  according  to  the  size  of 
the  holding  and  the  convenience  of  the  turf. 

5093.  The  impression,  I think,  given  by  your 
answer  was  that  the  landlord  went  behind  the 
back  of  the  Sub-Commission  and  recouped  him- 
self after  a fair  rent  had  been  fixed  ? — As  a 
matter  of  fact  we  would  have  no  cognisance  of 
that — it  would  be  behind  our  back  ; but  I did 
not  wish  to  give  any  impression  of  that  kind. 
It  was  done,  I suppose,  openly — the  man  was 
within  his  right  at  the  time — it  was  his  legal 
right  to  do  it,  and  there  would  be  no  apparent 
desire  to  hide  it. 

5094.  The  transaction  is  perfectly  clear  as  I 
understand — the  transaction  is  simply  this:  If 
there  is  turf  you  charge  5s.  or  10s.  more  ; if 
there  is  not  turf  you  charge  5s.  or  10s.  less; 
and  in  the  cases  referred  to  the  landlord  was 
very  likely  getting  5s.  or  10s.  for  the  turf — that 
was  the  transaction,  was  it  not? — That  is  not  the 
transaction  the  tenant  mentioned  when  he  was 
struggling  to  get  his  turf  put  in  the  order. 
He  mentioned  the  grievance  of  his  neighbour, 
who,  according  to  his  story,  had  had  21.  I think 
added  on  to  his  rent.  That  is  what  my  remark 
rested  upon,  and  the  public  discussion  of  it  in  the 
Court. 

5095.  Did  this  come  before  you  only  in  Ros- 
common or  did  you  have  other  cases? — It  was 
Sligo  I think  the  property  was  in. 

5096.  Do  you  know  a case  in  Tyrone  of  the 
same  kind  ? — Not  altogether  of  the  same  kind — ■ 

I knew  a case  in  Tyrone. 

5097.  What  was  the  case  in  Tyrone  ? — The 
estate  belonged  to  Colonel  Smith  and  others. 

M m 5098.  And 
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Mr.  Brodricli — continued. 

5098.  And  what  was  alleged  in  Colonel  Smith’s 
case  ? — That  although  holdings  were  in  the  cen- 
tre of  a wide  bog  which  belonged  to  the  landlord, 
and  although  they  had  been  in  the  habit  of  getting 
turbary,  when  they  came  to  the  fixing  of  a rent 
the  representative  of  the  landlord  in  the  Court 
refused  to  allow  us  to  include  that  as  a right, 
although'  we  said  we  would  put  on  a consideration 

5099.  I suppose  it  really  was  a transition  from 
an  allowance  to  a commercial  principle — that  was 
the  fact,  was  it  not? — It  would  amount  to  that. 

5100.  The  landlord  simply  stood  upon  his 
rights,  you  maintain,  and  it  became  a commercial 
transaction  ? — That  is  all — Ido  not  say  or  insinuate 
that  he  did  anything  more  than  that. 

5101.  In  re-fixing  the  rents  which  have  been 
fixed  for  fifteen  years  now  (you  have  given  evi- 
dence upon  it  I know),  do  you  consider  that  each 
holding  will  have  to  be  valued  separately  ?— 1 
think  that  would  be  a prudent  thing  to  do.  Even 
where  it  might  not  affect  the  amount  of  reduction 
or  the  rent  fixed,  it  would  be  a satisfaction  to  the 
tenant,  and  would  be  more  likely  to  be  acquiesced 
in. 

5102.  You  think  an  arrangement  upon  the 
basis  of  prices  would  not  be  possible  ? — I think  it 
would  not ; the  proportions  of  a given  commodity 
fluctuate,  even  in  adjoining  districts,  so  seriously 
that  it  would  be  very  hard  to  deal  with  them  in 
any  way  that  would  give  general  justice. 

5103.  Supposing  you  were  re-fixing  a rent 
which  had  been  fixed  fifteen  years  ago,  when 
the  time  comes,  and  you  found  the  farm  had  been 
sold  for  a high  price  with  the  tenant  right  in  the 
interval,  would  that  influence  you  in  fixing  the 
price  ? — I think  it  would  not. 

5104.  It  would  not  influence  you  ? — I would, 
of  course,  be  bound  to  recollect  that  the  tenant’s 
own  opinion  of  the  value  of  the  holding  might 
have  been  marked  to  some  extent  by  the  price 
he  gave ; but  there  are  many  cases  where 
I think  even  that  much  of  commercial 
sense  is  left  outside  that  I would  be  very  slow  to 
allow  either  the  large  price  or  the  small  price 
given  to  affect  my  valuation  of  a holding  in 
fixing  a fair  rent. 

5105.  You  endeavour  to  shut  your  eyes  to  the 
prices  given  for  the  tenant’s  right  as  much  as 
possible? — I would  not  shut  my  eyes  to  any- 
thing, but  I would  be  very  cautious  about 
letting  things  I saw  with  my  eyes  have  a mean- 
ing they  should  not  have. 

5106.  You  do  not  think  the  two  things  must 
be  closely  connected  and  -indissoluble  ? — I think 
they  are  not;  in  fact,  in  my  opinion  they  are 
not  at  all  insoluble  or  inseparable. 

5107.  In  fixing  the  right  of  pre-emption  which 
you  have  had  to  do  in  some  cases,  by  what  have 
you  been  guided  where  there  were  no  improve- 
ments  ? — This  relates  to  the  fixing  of  the 
specified  value  ? 

5108.  The  tenant  right  value? — There  are 
two  things  under  the  Act  which  1 am  sure  you 
are  aware  of ; there  is  the  fixing  of  the  specified 
value,  and  there  is  the  fixing  of  the  true  value. 


Mr.  Brodrick — continued. 

The  former  applies  to  places  where  there  is  no 
Ulster  custom,  and  the  latter  to  places  where 
there  is  an  Ulster  custom. 

Mr.  Sexton. 

5109.  Is  not  this  the  difference,  that  the  speci- 
fied value  is  fixed  at  the  time  when  the  fair  rent 
is  being  fixed  if  the  landlord  so  desires? — Yes. 

5110.  And  that  the  true  value  is  fixed  when 
the  tenant  is  quitting  the  holding  if  the  landlord 
desires  to  buy  ? — Yes,  that  would  be  one  of  the 
differences. 

Mr.  Brodrick. 

5111.  I only  want  to  bring  you  to  this  : You 
do  not  take  into  account  what  has  been  given 
for  the  farm,  or  you  say  you  hardly  take  any 
account  of  it,  infixing  rent.  I want  to  know 
what  you  do  take  account  of  in  fixing  the  value 
of  pre-emption  by  the  landlord  where  the  farm 
is  to  be  bought  ? — We  demand  from  the  landlord, 
whose  application  it  is  that  we  are  dealing  with, 
that  he  will  afford  us  some  evidence  to  go  upon, 
and  I think  my  own  Sub-Commission — 1 am  not 
sure  if  they  do  not  all,  but  certainly  my  own 
Sub-Commission — refuse  to  fix  specified  value 
unless  such  evidence  is  forthcoming. 

5112.  What  sort  of  evidence? — The  landlord 
would  put  put  up  some  person  in  the  'nature  of 
an  agent  or  auctioneer,  or  some  person  skilled  in 
what  the  value  of  tenancies  was  in  the  neighbour- 
hood, and  he  would  be  examined  and  cross- 
examined,  and  the  same  process  would  be  gone 
through  on  the  other  side  on  behalf  of  the 
tenant. 

5113.  But  you  stated  in  your  evidence  that 
unless  the  holding  was  demesne  land  you  would 
not  allow  the  landlord  any  right  of  getting  it 
back? — Demesne  land  or  home  farm.  If  he 
could  give  any  reason  to  show  that  he  really 
wanted  the  holding  for  himself,  I think,  perhaps, 
it  would  be  hard  to  refuse  him  the  right. 

5114.  You  do  not  recognise  any  right  then  in 
these  cases  for  the  landlord  to  get  back  his  land 
even  if  the  tenant  wants  to  sell  his  tenant  right 
— so  that  he  is  to  have  no  right  other  that  that 
of  the  general  public? — In  the  cases  where  land- 
lords have  applied  to  have  the  specified  value 
fixed,  there  was  no  such  intention  on  the  part  of 
the  landlord  shown  ; and  it  would  be  utterly 
imexplicable  why  he  would  want  a mountain 
holding,  or  a holding  in  the  midst  of  a lot  of 
others— away  from  his  own  place — to  take  it  for 
himself. 

5115.  Might  not  a good  landlord  desire  to 
protect  the  incoming  tenant  from  imposition  by 
getting  a specified  value  fixed  ? — He  might. 

5116.  Would  not  you  feel  it  right  to  assist 
him  in  that  respect?— No  ; I would  rather  leave 
the  incoming  tenant  to  take  care  of  himself.  If 
he  is  a man  who  has  enough  money,  or  enough 
credit  to  raise  money,  he  ought  to  be  assumed 
to  be  able  to  take  care  of  himself. 

5117.  You  do  not  think  your  duty  extends  to 
looking  at  the  effect  upon  him  ? — N o ; certainly 
not. 
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Mr.  Macartney. 

5118.  Are  you  quite  sure  that  your  memory  is 
accurate  about  those  turbary  cases  that  you  were 
referring  to  ? I do  not  mean  by  any  means  that 
you  are  wishing  to  mislead,  but  it  was  some  time 
ao-o,  and  information  has  been  supplied  to  me 
from  those  estates  which  is  quite  contrary  to 
what  you  have  stated  ? — I have  not  any  doubt 
in  my  own  mind  at  all. 

5119.  Not  any  doubt? — Not  any  doubt. 

5120.  What  I wanted  to  put  to  you,  distinctly, 
is  this  : Is  not  what  occurred  on  Colonel  King- 
11  arman’s  estate  this — that  the  landlord’s  repre- 
sentative- would  not  guarantee  the  turf,  on  the 
ground  that  the  turf  banks  would  not  last  for  15 
years ; that  in  consequence  of  that  the  Sub- 
Commission,  in  giving  their  decision,  specially 
mentioned  the  fact  that  the  rents  were  fixed  in 
each  case  10s.  less  than  they  would  otherwise 
have  been,  and  that  the  landlord,  afterwards,  in 
each  case,  imposed  10s.  as  long  as  the  turf  would 
last  upon  the  tenants ; is  not  that  the  case  ? — 
The  first  part  of  your  statement,  I am  satisfied, 
is  not  correct,  if  it  refers,  to  the  sub-commission 
that  I am  a member  of. 

5121.  I am  talking  of  all  the  cases  decided 
upon  this  property  ? — I have  been  on  the  King- 
Harman  property  in  that  district  several  times, 
with  intervals  between,  and  they  were  dealt  with 
on  very  different  principles. 

5122.  I am  taking  particular  case  in  point, 
Boyle. — They  are  nearly  all  Boyle.  The  par- 
ticular case  to  which  1 referred  v'as  a case  in 
which  I was  engaged.  On  this  case  there  was 
no  statement  of  that  kind  made  by  the  Sub- 
Connnission’at  the  close,  or  as  to  whether,  finally, 
the  landlord  afterwards  put  on  10s.  or  10Z.,  I had 
no  way  of  knowing. 

5123.  The  recuperation,  — whatever  he  re- 
couped himself — was  not  on  the  rent  of  the  hold- 
ing. As  a rule  the  reduction  is  qua  the  turf,  is 
it  not? — You  may  take  it  that  it  was  a thing 
perfectly  notorious  at  that  particular  juncture  in 
the  management  of  the  estate,  that  some  tenants 
who  had  got  reductions  had  had  put  upon  them  a 
perfectly  unusual  sum  for  the  turbary  afterwards. 

5124.  Do  you  say  that  of  your  own  know- 
ledge ?• — It  was  stated,  in  the  witness  box. 

5125.  Do  you  know  any  case  yourself ; I am 
only  asking  you  ; you  have  told  us  you  heard 
something  stated  in  Court  by  a tenant,  but  do 
you  know  of  your  own  knowledge  that  that  was 
done  on  that  estate  ? — Do  you  think  it  would 
be  possible  for  me  to  know  ? 

5126.  I am  only  asking  you? — Ithink  I know 
of  my  own  knowledge  when  I heard  it  stated  in 
the  hearing  of  those  whose  interest  it  was  to  deny 
it,  and  they  did  not  deny  it  it. 

Mr.  T.  W.  Russell. 

5127.  Was  it  proved,  in  Court? — It  was 
proved  in  Court  by  a man  on  his  oath. 

Mr.  Sexton. 

5128.  In  evidence? — Yes. 

0.122. 


Mr.  Macartney. 

5129.  I only  want  to  know  how  you  heard 
it? — I will  let  you  know  everything  1 know,  so 
far  as  it  is  legitimate. 

5130.  Do  you  place  reliance  upon  everything 
stated  by  everybody  in  an  Irish  Court  on  his 
oath  ? — I do  not  say  anything  as  to  that. 

Mr.  Sexton. 

5131.  There  was  no  contradiction;  is  that 
so  ? — There  was  no  contradiction. 

Mr.  Macartney. 

5132.  You  must  not  suppose  that  I am  think- 
ing you  are  desiring  to  mislead  : I only  thought 
that  your  memory  might  not  be  quite  accurate. 
Now  with  regard  to  the  Tyrone  Estate,  are  you 
perfectly  certain  your  memory  is  right  about 
that.  I may  tell  you  frankly,  I have  hal  a 
communication  on  the  part  of  the  Office  to  say 
that  the  evidence  so  far  as  they  could  judge 
from  the  papers  was  not  accurate.  I do  not 
press  you  any  further  ? — The  case  is  very  clear 
in  my  recollection  ; it  was  so  unusual  that,  there- 
fore probably  it  impressed  itself  upon  me. 

5133.  Now  with  regard  to  the  fixing  of  a fair 
rent,  may  I take  it  that  when  you  are  dealing 
with  a holding  that  has  come  before  you  in  Court, 
where  the  tenant  has  claimed  and  has  legally 
proved  certain  improvements,  that  then,  when 
you  go  on  the  farm  for  the  purpose  of  estimating 
the  value  of  these  improvements,  your  custom 
has  been  to  protect  them  as  far  as  you  possibly 
could,  in  your  judgment  from  any  confiscation, 
as  it  is  called,  by  the  rent  which  is  imposed  ? — 
Certainly. 

4134.  Then  if  there  is  any  increased  lettino- 
value,  which  may  be  the  result  of  those  improve- 
ments, has  it  been  your  custom  generally  to  give 
(I  rather  gathered  from  your  evidence  that  it 
was)  the  benefit  of  the  full  increased  lettino- 
value  of  them  to  the  tenant  ? — Yes. 

5135.  Where  you  could  detect  it? — Where  I 
could  detect  it,  and  where  I considered  that  it 
was  not  very  permanent,  and  that  it  would  be 
only  equitable  to  give  it  to  him. 

5136.  I rather  gathered  from  your  evidence 
that  in  your  view  the  percentage  given  upon 
the  outlay  on  a tenant’s  improvement  was,  in 
most  cases,  what  would  very  generally  swallow 
the  increased  yearly  value  ? — I should  think 
that  would  be  so  in  most  cases. 

5137.  I rather  gathered  so  from  your  evi- 
dence ? — Yes,  I think  that  is  so. 

6138.  I may  take  it,  generally  speaking,  with 
regard  to  the  average  Irish  farm,  it  would  be 
difficult  without  a very  great  expenditure  of 
money  per  acre,  to  increase  the  annual  letting 
value  by,  say,  10s.  an  acre.  I am  speaking 
quite  roughly  now — I am  taking  it  generally. 
Take  any  district  you  like — say  Monaghan,  and 
Tyrone,  and  Cavan.  I am  taking  the  case  of 
farms  that  have  been  for  a long  time  in  cultiva- 
tion ; I am  not  dealing  now  with  reclaimed 
land  ?— Except  in  the  cases  of  wet  land,  naturally 
of  a good  quality,  I think  that  would  be  so. 

m M 2 5139.  That 
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Mr.  Macartney — continued. 

5139.  That  it  would  require  a very  very  large 
expenditure  per  acre  to  produce  an  increased 
yearly  Jetting  value  of  10s.  ? — Well,  with  the 
exception  I have  mentioned,  I think  so. 

5140.  With  that  exception  ? — I think  so. 

5141.  When  you  come  to  deal  with  very  wet 
land,  or  with  very  peaty  land,  a small  expenditure 
might  possibly  give  a very  large  return  ? — Yes  ; 
that  is  so. 

5142.  But,  with  those  two  exceptions,  it  would 
be  very  difficult  to  increase,  and  it  would  require 
a very  large  expenditure  in  your  view  to  increase 
the  annual  letting  value  by  10s.  an  acre?  -That 
would  be  my  opinion. 

5143.  I think  you  stated  that -in  so  dealing 
with  the  improvements  and  with  the  increased 
annual  letting  value,  your  custom  was  the  same 
with  every  legal  chairman  that  you  have  served 
under  ? — I think  so. 

5144.  Of  course,  in  dealing  with  your  valua- 
tion of  a holding,  before  the  Sub-Commission  as 
a whole  finally  close  it,  you  would  discuss  with 
your  brother  Lay  Commissioner,  and  the  Legal 
Commissioner,  all  the  circumstances  of  each 
holding?—  W ell,  any  circumstances  that  I thought 
were  bearing  on  the  interests  of  either  side  which 
required  special  attention. 

5145.  And  especially  if  you  had  a difference? 
— Certainly,  yes. 

5146.  Any  difference,  with  regard  to  the 
amount  which  should  be  allocated  for  improve- 
ments, with  your  brother  Lay  Commissioner, 
would  come  before  the  notice  of  the  Legal  Sub- 
Commissioner  ? — That  would  be  the  practice 
always. 

5147.  Then,  undoubtedly,  if  either  you  or. 
your  brother  Lay  Commission*  r had  made  a 
mistake,  or  had  not  properly  allocated  a certain 
improvement  as  you  ought,  by  the  legal  interpre- 
tation of  the  Act  you  would  have  been 
corrected  by  the  Legal  Sub-Commissioner?  — 
Yes. 

5148.  That  would  naturally  be  so  if  you  had 
made  a mistake? — We  would  defer  to  him  on 
legal  matters,  as  he  would  defer  to  us  on  matters 
of  value. 

5149.  But  otherwise  than  in  a case  of  that 
sort,  you  simply  went  on  the  holding  and  you 
gave  what  you  considered  to  be  a full  and  fair 
value  to  the  improvement  which  you  saw  there 
in  the  tenant’s  interest? — And  that  he  had 
proved. 

5150.  And  that  he  had  proved  in  court?— Yes, 
certainly. 

5151.  I may'  take  it  that,  subject  to  the 
infirmity  of  human  nature,  you  believe  that  you 
yourself,  during  the  whole  of  your  very  con- 
siderable practice,  have  given  the  full  value ; 

I mean,  as  I say,  subject  to  the  infirmity  of 
human  nature? — Yes,  I did  my  best. 

5152.  Colonel  Bayly,  in  his  evidence  before 
us,  talked  of  major  and  minor  improvements,  but 
I think  you  have  told  us  that  you  have  dealt 
with  all  improvements  in  the  same  category  ? — 
On  the  same  principle. 

5163.  On  the  same  principle?  — Yes;  cer- 
tainly. 


Mr.  Macartney  - continued. 

5154.  You  made  no  distinction  between  major 
and  minor  improvements  ? — Not  in  principle. 

5155.  You  have  told  us  that  in  your  opinion 
the  tenant  frequently  suffers  hardship  and  in- 
justice by  reason  of  the  fact  that  he  is  compelled 
to  give  legal  proof  of  his  improvements.  Now  I 
want  to  ask  you  this  : Outside  buildings  and 
reclamation,  what  improvement  is  there  on  a 
holding  which  in  your  experience  the  tenant 
finds  a difficulty  in  giving  legal  proof  of? — 
Sometimes  a tenant  will  only  have  improve- 
ments made  during  his  own  occupancy  of  the 
holding,  and  part  of  the  holding  may  have  been 
added  by  purchase ; he  comes  into  Court,  with- 
out bringing  any  old  neighbour,  or  any  person 
who  saw  the  improvements  made  on  the  section 
that  he  had  not  in  his  own  hands,  thinking  that 
his  word  will  be  taken,  and  that,  by  offering 
a number  of  witnesses,  that,  would  do.  I have 
known  cases  of  that  kind — cases  of  great  hard- 
ship. 

5156.  Are  you  now  speaking  of  an  adjoining 
bit  of  land  ? — Part  of  an  existing  holding ; I 
have  known  cases  of  that  kind. 

5157.  Parr  of  the  existing  holding  which  he 
has  acquired  by  purchase  ?— That  would  be  one 
case;  but  a difficulty  that  he  would  have  would 
be,  and  an  injustice  that  might  result  from  it 
would  be,  to  prove  the  entire  of  his  improve- 
ments ; he  had  seen  himself,  if  he  is  a youngish 
man,  the  bulk  of  them  made  probably,  but  some 
perhaps  had  been  made  by  his  father. 

5158.  That  is  exactly  it.  I want  to  know  what 
these  improvements  are  that  he  cannot  prove — 
is  it  drainage,  fencing,  road-making,  or  high 
cultivation  ? — High  cultivation  would  not  come 
in — drainage  I would  say. 

5159.  High  cultivation — we  will  put  that 
aside  ? — Yes. 

5160.  Now  about  drainage — I suppose  in  your 
opinion  thorough  drainage  would  consist  of  a 
complete  system  of  mains  and  sub-mains  and 
minors — you  would  not  consider  anything  else 
thorough  drainage  ?— I consider  it  thorough 
draining,  draining  when  the  parallel  drains 
are  an  equal  distance  apart,  and  may  run 
either  to  a main  or  sub-main,  generally  to  a sub- 
main. 

5161.  You  would  not  consider  drainage  of 
sub-mains  and  minors  complete,  would  you — you 
would  not  call  that  “thorough  drainage”?—! 
have  seen  what  I should  eall  “ thorough  drain- 
age ” where  thex-e  was  only  one  main  drain,  the 
parallel  drains  running  all  into  it,  that  drain 
ending  in  a discharge ; but  as  a rule  there  would 
be  sub-mains. 

5162.  You  have  told  us  that  you  do  not  often 
come  across  complete  drainage  ( I think  “ effec- 
tive drainage  ” is  what  you  said  in  one  of  your 
answers)  in  Ireland.  This  is  the  evidence ; I 
have  got  it  now.  4506.  You  said  in  your 
answer  there  that  a large  proportion  of 
drainage  was  not  very  effective  ? — That  is  a 
“ large  proportion  ” of  it  ? 

5163.  Yes,  a large  proportion? — There  is 
another  large  proportion  that  is  very  effective. 

5164.  What  do  you  calculate  thorough  drain- 
age costs  per  acre  generally  in  Ireland,  roughly  ; 

I do 
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Mr.  Macartney — continued. 

X do  not  want  to  tie  you  down  to  a pound  an 
acre  ? — From  51.  to  12/.,  and  I have  known  it 
cost  as  much  as  16/. 

(5165.  Would  that  be  the  case  where  there 
vere  special  difficulties  with  regard  to  the  mains? 
—Yes ; and  where  the  stones  were  very  far 
off  and  hal'd  to  get,  many  things  go  to  make  it 
difficult. 

5166.  Where  the  stones  are  far  off  and  hard 
to  get,  I suppose  they  can  substitute  tiles  ? — In 
some  cases  it  is  very  difficult  to  get  tiles.  In 
some  places  that  are  far  off  the  railway  carriage 
adds  greatly  to  the  cost ; if  one  stood  at  12/. 
it  would  be  high. 

5167.  It  would  be  high  at  12/.  you  say  ? — 
Yes. 

5168.  Would  you  describe  the  figure  which 
has  been  given  us  of  probably  from  6/.  to  81.  as 
an  average  ?— That  would  represent  a great 
many  cases,  especially  in  the  boggy  districts 
and  so  on. 

5169.  Then  what  would  be  the  difficulty  of 
proving  thorough  drainage  legally  in  court,  or 
satisfying  you  when  you  went  on  the  land  that 
that  had  taken  place.  What  difficulty  would 
there  be  about  it  ? — The  absence  of  any  person 
who  saw  the  work  done. 

5170.  Surely  if  the  drainage  was  on  the  farm 
you  could  discover  it  for  yourselves? — We 
would  not  be  allowed  to  “ discover  it  ” unless  it 
was  proved  in  court. 

5171.  How  far  back  do  you  suppose  that 
thorough  drainage  would  remain  effective  in  nine 
cases  out  of  ten,  without  any  maintenance  ? — 
I believe  the  average  life  of  a drain  would  be 
about  20  years,  and  I have  known  them  good 
at  42  years  old,  and  I have  known  them 
to  become  perfectly  inefficient  in  eight  or  ten 
years. 

5172.  But  if  it  lasted  40  or  50  years  it  would 
require  very  thorough  maintenance  ? — In  some 
cases. 

5173.  In  nine  cases  out  of  ten?— Yes,  I would 
think  so. 

5174.  In  nine  cases  out  of  ten  thorough 
drainage  would  require  effective  maintenance  ? — 
Certainly. 

5175.  Thorough  drainage  and  effective  main- 
tenance would  be  very  easy  for  any  tenant  to 
prove  in  court,  would  it  not? — I do  not  think 
maintenance  of  drains  comes  within  the  list 
of  improvements.  I think  a tenant  having  got 
his  improvement,  or  the  cost  of  it,  is  expected 
to  maintain  it  without  any  especial  allowance 
for  it. 

5176.  Quite  so,  but  if  you  found  drainage 
which  had  been  neglected,  and  was  perfectly 
useless  and  not  ameliorative  to  the  holding,  you 
would  not  allow  for  it  to  the  holding,  would 
you  ? — Not  a penny. 

Mr.  Sexton. 

5177.  It  would  not  be  an  improvement  under 
the  law,  would  it  ? — No. 

Mr.  Macartney. 

5178.  I am  talking  now  of  legal  proof.  If 
the  tenant  comes  into  court  and  says  “40 

0.122. 


Mr.  Macartney — continued, 
years  ago  ” (we  will  take  the  extreme  limit) 
“my  father”  (in  nine  cases  out  of  ten 
he  might  very  well  say;  “ carried  out  an 
effective  system  of  drainage  upon  this 
holding,  and  I have  maintained  it  up  to  the 
present  moment,”  suppose  he  swears  that,  you 
go  on  the  farm  and  find  that  there  is  an  effective 
system  of  thorough  drainage,  and  that  it  is  main- 
tained, what  difficulty  is  there  ? — He  would  not 
be  allowed  to  swear  that  his  father  did  it  unless 
he  saw'  his  father  do  it. 

5179.  On  what  ground  do  you  say  that,  that 
he  would  not  be  allowed  to  swear  that  his  father 
carried  it  out  and  that  he  had  maintained  it  ? — 
Legal  evidence  relates  to  u'hat  the  witness  saw. 

5180.  I am  referring  now  to  what  his  father 
did,  and  what  he  did  not  see.  Can  you  tell  me 
that  any  legal  commissioner  in  your  experience 
lias  excluded  a case  of  that  description  ?—l^es. 

5181.  Where  the  tenant  said  that  he  had  main- 
tained, all  the  time  he  was  the  tenant  of  the 
farm,  effectively,  thorough  drainage,  which  had 
been  made  by  his  father  ? — I have  known  a case, 
and  a very  striking  one,  wdiere  a tenant  said  in 
court  he  had  maintained,  and  when  we  looked, 
we  found  that  he  had  maintained,  and  that  the 
drains  were  in  perfectly  effective  order  when  we 
saw  them ; but  he  had  not  given  proof  in  court 
by  anybody  who  saw  them  made,  and  we  had  to 
exclude  them  from  his  improvements. 

5182.  Were  they  claimed  by  the  landlord  in 
that  case  ? — The  landlord’s  son  was  on  the  place 
and  objected  to  the  matter  being  opened  unless 
an  application  was  made  for  a re-hearing. 

5183.  In  that  case  had  the  tenant  claimed  on 
the  particulars  ? — He  had  claimed  on  his  sheet. 

5184.  He  had  claimed  on  his  sheet? — Yes,  in 
his  schedule. 

5185.  Who  was  the  legal  commissioner? — 
Mr.  Greer. 

5186.  What  county  was  that  in,  do  you  re- 
collect?— I do  very  well,  County  Down. 

5187.  You  do  not  remember  the  estate  per- 
haps ? — I do  ; I have  a little  objection  to  state 
it,  but  I am  in  the  hands  of  the  Committee. 

Chairman. 

5188.  Do  not  mention  it  if  you  do  not  want 
to  ? — 1 think  it  is  unnecessary  to  mention  it. 

Mr.  Sexton. 

5189.  I think  we  ought  to  know  where  the 
landlord’s  son  (it  being  proved  that  the  effective 
maintenance  of  the  drains  had  been  done  by  the 
tenant)  objected  to  the  allowance  to  the  tenant? — 
I think  it  is  so  common  in  the  practice  of  the 
Land  Commission  and  the  sub-commissions 
that  they  are  confined,  that  it  is  known  that  they 
are  confined  to  improvements  legally  proved ; 
this  tenant  was  a strong  man  and  able  to  fight 
his  own  “ corner  ” and  did  fight  it  well  in  all  other 
respects. 

5190.  What  is  the  practice  you  refer  to  ? — 
The  practice  of  confining  the  tenant  to  the  im- 
provements he  proves  in  court ; the  strict  legal 
proof. 

mm3'  5191.  You 
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Mr.  Macartney. 

5191.  You  have  given  me  a case,  and  you  are 
quite  right,  because  I was  pressing  you  upon  the 
point;  you  gave  me  a case  in  point,  and  I want 
to  know  from  you  this  : you  have  been  a very 
long  time  in  the  Land  Commission;  when  a 
tenant  comes  into  court  and  says  : “ My  father 
carried  out  a system,  or  my  predecessor  in  title, 
and  I say  that  I know  that  lie  did  it,  and  I have 
maintained  those  drains  effectively  ” ; is  it  vour 
experience  that  in  that  case  he  is  excluded, 
nobody  having  claimed  drainage? — I mentioned 
on  a previous  day  the  opposite  side  ; I have 
known  many  cases  where  the  landlord  or  his 
agent  in  such  a case  as  I have  referred  to  would 
have  said  : “ Give  the  tenant  the  benefit  of  his 
work.” 

5192.  I will  put  it  clearly  to  you ; I want  to 
know  whether  you  sav  that  that  is  exceptional ; 
that  is  to  say,  whei’e  the  tenant  comes  into  court, 
and  says  his  father  made  the  drains  ? — He  would 
be  asked  how  he  knew,  and  then  he  would  have 
to  say  that  he  “ heard,”  he  could  not  give  legal 
evidence,  and  it  would  not  be  allowed  to  be 
taken. 

5193.  That  he  had  maintained  that  drainage  ? 
— Yes,  that  he  had  made  the  drains. 

5194.  And  you  went  on  the  farm  and  found  it 
there,  and  no  claim  having  been  made  for  the 
work  by  the  landlord,  you  say  the  practice  of 
your  Commission  would  be  that  you  would  be 
excluded  from  considering  that?— Yes,  except  in 
the  case  I referred  to,  where  the  management  is 
of  a different  kind,  and  they  want  to  have  the 
Act  fully  administered,  and  wish  to  give  the 
tenant  really  what  he  has  done ; there  are  cases 
of  that  kind. 

5 1 95.  Which  is  the  most  common  form  ? — I 
think  that  is  a very  common  form,  especially  in 
the  district  I was  referring  to. 

5196.  Which  district  is  that  ? — County  Down; 
there  are  a good  many  estates  on  which  the  point 
would  not  have  been  pressed. 

5197.  The  point  would  not  have  been  raised 
on  a good  many  estates,  you  say  ? — Yes  ; I think 
the  tenant  would  be  allowed  to  get  exemption 
for  rent  on  many  of  them. 

Mr.  Sexton. 

5198.  But  on  many  others  he  would  not? — 
On  many  others  he  would  not. 

Mr.  Macartney. 

5199.  In  what  percentage  of  cases,  would  you 
think  ? — My  object  in  stating  anything  about 
this  was  that  I think  in  these  cases,  where  the 
strict  rule  is  held,  the  law  ought  to  provide  that 
they  should  be  dealt  with  somewhat  on  the  same 
lines  that  their  more  generous  neighbours  do  ; I 
do  not  want  to  blame  them. 

5200.  I am  not  quarrelling  with  you ; your 
business  here  is  to  give  the  Committee  every 
possible  information,  and  if  I am  pressing  you 
upon  this  point  it  is  only  because  I think  it  is 
important ; I hope  none  of  the  members  of  the 
Committee  think  I am  pressing  it  unduly.  I 
want  to  know  how  far  the  Sub-Commissionei's 
go.  I tell  you  frankly  that  1 have  been  often  in 
the  Sub-Commission  courts,  and  your  view 
rather  surprises  me ; at  the  same  time^  you  have 


Mr.  Macartney — continued, 
much  greater  experience  of  them  than  I have. 
Now,  putting  drainage  aside,  what  other  im- 
provement on  a holding  is  there  which  the  tenant 
will  have  a difficulty  in  proving  or  giving  legal 
proof  of.  For  instance,  you  have  told  us  “high 
cultivation,”  you  would  have  no  difficulty  at  ali 
about  that  ? — Oh,  no. 

5201.  Would  you  have  any  difficulty  about 
fencing  ? — Well,  in  some  cases  we  would. 

5202.  Why,  what  sort  of  fences?  Can  you 
suggest  any  sort  of  fencing  that  a tenant  on  a 
holding  would  have  any  difficulty  in  giving  legal 
proof  of  having  done  himself? — I could,  indeed. 

5203.  Well,  what  fencing? — Looking  at  the 
ordnance  sheet  we  would  find  the  fencing  that 
existed  at  the  day  the  sheet  was  made,  and  the 
farm  on  the  day  we  visited  it  presented  a very 
different  picture  with  regard  to  fences,  a very 
much  improved  one.  I have  known  cases  of 
that  kind  where  a tenant  was  unable  to  give  lemil 
evidence  of  this  work  having  been  done. 

5204.  Why  ? — He  had  not  seen  it  done. 

5205.  He  had  not  seen  it  done  himself? — Yes. 

5206.  It  was  so  long  ago.  What  sort  of 
fencing  is  it  you  are  speaking  of  now,  wire 
fencing  ? — Not  at  all. 

5207.  What  sort  of  fencing  is  it  ? — The  ordi- 
nary earthen  fences,  faced  with  stones,  planted 
with  thorn  quicks ; any  sort  of  fences  ; this 
rule  applies  all  round.  I wonder  there  is  any 
doubt  about  it.  The  tenant  is  supposed  to  be 
required  to  prove  his  improvements  in  court, 
and  the  general  practice  is  that  he  has  to  do  it. 

5208.  In  these  cases  you  are  speaking  of  how 
long  had  the  tenants  been  in  occupation  of  the 
holdings  ? — That  depends ; some  may  have  gone 
on  seven  years,  some  10  years.  I have  known 
men  to  say,  “ There  are  improvements,  but  they 
were  done  before  my  time,  and  I.  could  not  say 
anything  about  them.” 

5209.  And  in  no  district  of  the  town  land 
could  any  one  recollect  anything  about  them  at 
all  ? — That  does  not  follow. 

5210.  Then  what  difficulty  would  he  have  in 
proving  them  ? — The  neighbour  who  had  seen  the 
work  done  might  have  a delicacy  in  coming  to 
give  evidence  in  supporting  the  case  lest  he 
should  incur  the  displeasure  of  the  other  side. 

5211.  Now  I put  it  to  you  distinctly  : is  it 
your  experience  really  that  the  tenants,  or  the 
neighbours  of  the  tenant,  in  court,  experience  any 
delicacy,  I mean  to  say,  are  backward  in  coming 
to  support  his  claims  ? — Only  in  some  cases,  but 
I have  known  cases  of  that  kind. 

5212.  May  we  take  it  that  they  are  one  per 
cent.  ; I put  it  to  you  seriously.  Do  you  seriously 
represent  to  the  Committee  that  the  neighbours 
of  the  tenant  in  court  have  any  reluctance  in 
coming  forward  to  support  such  claims  on  his 
behalf  as  they  consider  he  is  entitled  to?— I 
assure  you  everything  I have  stated  is  perfectly 
“ serious,”  and  I have  no  wish  to  misrepresent  or 
mis-state  the  facts. 

5213.  Then  is  there  any  other  improvement 
you  can  suggest  ? — These  are  the  most  general 
improvements  affecting  the  value  of  the  land ; 
of  course  farm  roads  (and  everything  else)  come 
in  exactly  in  the  same  category. 

5214.  Can  you  think  of  any  other  improve- 

ment 
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Mr.  Macartney — continued, 
ment  which  the  legal  occupier  of  a farm  has  any 
difficulty  in  giving  legal  evidence  of? — I think 
we  have  nearly  exhausted  the  improvements. 

5215.  Your  view  is  this,  that  w hatever  hard- 
ship the  tenant  may  labour  under  with  regard 
to  this,  it  would  be  a good  thing  to  give  the  pre- 
sumption entirely  in  favour  of  the  tenant  ? — I 
think  that  would  be  an  improvement. 

5216.  You  think  that  would  be  an  improve- 
ment?— Yes. 

5217.  That  the  presumption  was  always  in 
favour  of  the  tenant  ? — Yes. 

5218.  Without  the  legal  proof? — Yes. 

5219.  Then  how  would  you  deal  with  it ; the 
court  being  over,  and  the  improvements  having 
been  claimed  by  the  tenant  there,  how  would  you 
proceed  with  them  on  his  land  when  you  got 
there  ? — I would  ask  him  to  point  them  out,  and 
in  addition  to  that  use  my  own  eyes  to  the  best 
of  my  ability  ; and  then  I would  try  to  judge 
how  far  they  were  acting  then  in  adding  to  the 
letting  value. 

5220.  Now,  do  you  think  it  would  be  fair  to 
the  landlord  to  put  any  check  upon  that  pre- 
sumption, or  do  you  think  the  landlords’  interest 
all  over  the  country  would  be  quite  safe  ? — I 
think  a check  could  and  should  be  provided,  as  I 
have  already  hinted  at,  with  regard  to  date,  and 
also  with  regard  to  fences  which  we  have  been 
talking  about.  There  is  a very  common  claim 
in  respect  of  the  removing  of  old  fences,  and  the 
substituting  of  others,  and  also  in  cases  where  a 
holding  has  been  cut  into  two,  the  two  sons  may 
want  smaller  fields  and  more  fences  ; and  there 
is  the  obverse  case  where  two  holdings  have  been 
put  together;  if  it  appeared  that  the  landlord 
gained  nothing  by  it,  and  that  it  was  done  to 
convenience  the  tenant,  I think  fences  of  that 
kind  should  be  very  jealously  dealt  with  before 
they  would  be  considered  as  adding  to  the  letting 
value. 

Mr.  Sexton. 

5221.  That  is  a question  really  of  apportion- 
ment, aind  not  of  presumption,  is  it  not  ? — It  is  a 
question  of  apportionment. 

Mr.  Macartney. 

5222.  I may  take  it  that  your  view  of  pre- 
sumption in  favour  of  the  tenant  is  that  it  ought 
to  be  limited  and  safeguarded  ? — I would  have 
certain  checks,  so  as  to  narrow  the  sphere  in 
which  injustice  might  arise. 

5223.  Wilh  regard  to  the  question  of  docu- 
ments in  court,  do  you  think  that,  speaking 
especially  with  regard  to  the  small  estates,  the 
owners  of  the  small  estates  are  well  equipped 
with  documents? — I think  they  are  generally 
very  fairly  equipped  with  records  of  works  done 
on  the  estate. 

5224.  I may  take  it  that  a very  large  propor- 
tion of  the  estates  in  Ireland  have  passed  through 
the  Landed  Estates  Court  ? — There  has  been  a 
large  proportion  of  them,  I should  say. 

5225.  I think  you  told  us  that  you  yourself 
managed  a small  estate  that  had  passed  through? 
— No,  that  had  never  been  in  the  Encumbered 
Estates  Court. 

5226.  In  the  cases  that  have  passed  through 
the  Landed  Estates  Court,  do  they  generally  get 
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Mr.  Macartney — continued, 
documents  connected  with  the  estate,  do  they 
get  anything  more  than  the  title  deeds  ? — I really 
could  not  answer  that  ; I think  it  is  likely  they 
do  not  get  the  documents. 

5227.  Speaking  of  owners  of  very  small  pro- 
perties with  rentals  of  200?.,  300?.,  and  400?. 
a year,  I suppose  you  have  had  cases  of  that 
kind  before  you? — Yes. 

5228.  Do  you  think  any  owners  of  that  class 
of  property  would  be  equipped  with  historical 
documents  as  regards  what  had  taken  place  on 
it?— I think  there  . is  a much  smaller  proportion 
of  the  small  owners  who  have  laid  out  money  on 
improvements  than  even  of  large  owners. 

5229.  I am  not  talking  of  that  point,  I quite 
agree  with  you  on  the  whole  about  that ; but  I 
am  talking  of  documents.  Is  it  your  experience 
that  they  are  well  equipped  with  documents  ? — 
I have  had  very  little  experience  of  that,  because 
there  were  very  few  cases  where  small  landlords 
or  the  owners  of  small  estates  had  laid  out  money, 
and  therefore  they  would  have  no  documents. 

5230.  In  the  case  where  you  have  told  us  you 
were  morally  convinced  that  the  tenant  had 
undoubtedly  carried  out  the  improvement  which 
by  some  legal  difficulty  lie  had  failed  to  establish, 
would  you  in  a case  of  that  sort  be  able,  being 
empowered  to  consider  all  the  circumstances  of 
the  case,  to  make  it  up  to  him  in  considering  rent 
in  any  other  way  ? — No ; we  do  not  consider 
ourselves  at  liberty  to  do  anything  of  that  kind. 

5231.  You  would  not  do  that  ? — No. 

5232.  And  on  that  point  I just  want  to  ask 
you  this.  Is  1850  the  date  you  would  suggest, 
behind  which  no  improvement  should  go? — I 
think  it  would  be  better  if  you  went  a little 
earlier  than  that ; about  the  time  of  the  famine  a 
great  many  tenancies  became  vacant,  and  then 
the  new  people  came  in. 

Chairman. 

5233.  You  say  “the  time  of  the  famine”? — 
Yes,  I think  about  1846  to  1818  would  be 
a better  point  to  start  from.  I have  not  made 
any  personal  study  of  the  matter,  nor  am  I very 
familiar  with  it,  but  I know  that  a great  many 
tenancies  began  since  then,  and  I think  the  cases 
where  injustice  would  be  done  in  starting  there 
would  be  very  few  as  against  the  tenant. 

Mr.  Macartney. 

5234.  Then  you  would  take  that  as  a date 
behind  which  no  tenant  could  speak  ? — 1 men- 
tioned that  I would  like  to  discuss  it  with  other 
people  of  experience  like  myself. 

5235.  What  improvement  do  you  suggest; 
what  improvement  could  there  be  on  a holding 
now  which  dated  from  1850 ; what  class  of  im- 
provement ? — There  are  very  many  districts,  and 
districts  of  considerable  extent,  where  originally 
the  place  must  have  been  practically  covered 
with  6tones,  boulders  ; these  have  been  gathered 
to  make  fences,  and  the  fences  are  often  half 
the  width  of  this  room,  mere  places  for  storing 
up  these  stones,  they  are  now  like  fortifications. 
I think  there  are  many  districts  where  that  is 
evident;  those  are  of  very  old  date. 

5236.  I had  not  quite  finished  my  question? — 
This  is  a class  of  things  that  I think  ought  to  be 
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Mr.  Macartney — continued, 
discussed  with  great  care  by  people  who  are 
familiar  with  it  before  some  rule  defining,  or 
limiting,  or  pointing  out,  should  be  provided. 

5237.  What  I really  was  going  to  ask  you 
was  this  : what  improvement  made  as  long  ago  as 
1850  was  now  on  the  holding  to  the  benefit  of 
that  holding,  continuing  to  give  effect  all  these 
years,  which  had  not  recouped,  or  which  had  not 
exhausted  the  outlay? — That  is  the  most  striking 
case,  1 think,  that  I would  refer  to. 

5238.  Supposing  the  ground  had  been  cleared 
in  1860 — this  is  1894 — do  you  suggest  that  the 
tenant,  provided  he  had  not  been  rented  on  it, 
would  not  have  recouped  himself  for  it? — I think 
you  must  draw  the  line  somewhere,  and  I would 
rather  stick  back  at  the  other  other  line,  and 
leave  that  at  the  discretion  of  the  Commis- 
mission. 

5239.  Do  you  think  it  is  quite  impossible  for 
the  outlay  to  have  been  recouped  ? — I would  not 
say  it  is  impossible,  but  I think  it  improbable  ; I 
think  it  is  exactly  a case  for  practical  men  to 
look  at,  to  make  an  estimate  about,  have  a dis- 
cussion over,  and  then  to  arrive  at  the  best  con- 
clusion they  could.  I think  no  rule  laid  down 
beforehand  would  work  equitably  in  all  the 
cases. 

5240.  You  do  not  want  to  lay  down  an  absolute 
rule  one  way  or  the  other  ; he  might  be  recouped, 
or  he  might  not,  is  that  it?— I think  that  is  more 
true  than  the  one  or  the  other. 

Mr.  Sexton. 

5241.  The  existing  law  allows  the  tenant  to 
claim  for  permanent  buildings  or  reclamation  of 
waste  lands,  no  matter  when  made.  Do  you 
propose  to  iimit  the  existing  law  by  putting  a 
limit  of  time  upon  those  imjjrovements  as  to 
which  the  existing  law  puts  no  limit  of  time  ? — 
I have  referred,  1 think,  to  only  the  case  of  old 
fences. 

Chairman. 

5242.  Oh  ! you  only  meant  your  remark  about 
the  famine  as  the  date  to  apply  to  old  fencing  ? 
— That  was  in  my  mind  as  to  the  question  put 
to  me. 

Mr.  Macartney. 

5243.  I thought  you  were  dealing  with  it  more 
generally,  as  a sort  of  reclamation,  because,  of 
course,  you  would  call  clearing  land  of  boulders 
and  rocks  a sort  of  reclamation,  would  not  you  ; 
you  would  deal  with  it  as  reclamation? — It  would 
iiot  fall  within  the  definition  in  the  Act,  I think, 
unless  the  reclamation  amounted  to  bringing 
land,  that  never  had  been  tilled  before,  into  a 
tillable  condition. 

5244.  By  reason  of  the  fact  of  having  cleared 
it  of  rocks,  whoever  cleared  it  of  the  rocks,  and 
then  tilled  it,  would  not  you  include  that? — It 
would  be  very  hard  to  say  for  certain  if  you  saw 
a number  offences  and  mounds  made  up  of  stones, 
whether  those  stones  had,  as  a matter  of  fact, 
covered  the  whole  surface,  or  whether  there  were 
cultivable  bits  here  and  there  through  it. 

5245.  It  would  be  very  hard  ? — The  fences  are 
so  old,  and  it  is  so  very  long  ago  since  it  was 
done  that  it  is  very  hard  to  judge  how  far  the  soil 
was  originally  covered  by  the  stones. 


Mr.  Macartney — continued. 

5246.  I suppose  you  have  come  across  some 
cases  of  reclamation  where  land  has  deteriorated 
and  gone  back  owing  to  the  want  of  mainten- 
ance ? — Oh,  yes. 

5247.  How  do  you  deal  with  them? — We  try 
to  consider  the  present  increased  letting  value 
that  results  from  the  work. 

5248.  Supposing  there  is  no  increased  lettin<r 
value  ? — If  there  is  no  increased  letting  value 
then  the  tenant  gets  no  exemption  in  respect 
of  it. 

5249  Does  the  landlord  suffer  at  the  same 
time  ? — Oh,  no  ; the  landlord  would  be  presumed 
to  get  the  antecedent  value  in  that  case. 

5250.  Now,  I am  taking  the  case  where  land 
has  been  laid  down  for  permanent  pasture  ; grass 
seeds,  for  instance ; we  will  say  Italian  rye  and 
Yorkshire  foil,  and  without  any  of  the  real  per- 
manent grasses.  How  do  you  deal  with  land  of 
that  sort ; do  you  value  it  at  its  existing  value 
for  grazing  land,  or  do  you  value  it  at  what  it 
ought  to  be  worth  if  it  had  been  dealt  with 
according  to  sound  rules  of  good  husbandry  ? — 
I think  ihe  value  we  would  put  upon  it  would 
be  pretty  much  the  same  whether  the  tenant  had 
put  in  the  better  grasses  or  the  worse ; if  he 
went  to  the  expense  of  laying  it  in  with  the  more 
expensive  and  better  grasses,  he,  himself,  should 
have  the  advantage. 

5251.  Yes  ; I quite  understand  from  what  you 
said  before,  tha£  if  he  had  laid  it  down  with 
proper  permanent,  recognised,  and  best  sorts  of 
seeds,  you  would  have  to  give  him  the  full  benefit 
of  the  improvement.  I want  to  know  how  you 
deal  with  a case  of  this  sort,  where  it  is  perfectly 
apparent  he  has  not  treated  it  properly? — My 
opinion  would  be  that  the  soil  which  belonged  to 
the  landlord  had  been  unaffected,  and  that  the 
landlord  would  be  entitled  to  the  same  rent.  I 
think  the  soil  would  not  be  affected  by  which  of 
the  two  classes  of  grasses  he  had  put  in. 

5252.  I do  not  quite  understand  your  last 
answer.  May  I take  it  that  you  deal  with  the 
land  then,  if  it  has  been  laid  down  in  an  ineffi- 
cient manner ; as  if  it  had  no  improvable  value. 

I only  want  to  know  what  the  meaning  of  your 
last  answer  was? — My  meaning  is  that  a very 
large  number  of  _ the  farmers,  especially  in  the 
north,  follow  a mixed  system  of  tillage  ; they  do 
not  go  to  the  expense  of  expensive  seeds ; but 
they  do  not  deteriorate  the  land  ; the  soil  has 
been  well  manured  and  fairly  treated,  and  the 
only  mistake  the  man  has  made  is  that  he 
has  not  put  in  these  better  grasses.  I do  not 
see  that  that  would  affect  the  question  of  the 
fair  rent. 

5253.  That  is  your  opinion.  How  would  you 
deal  with  a case  like  mountain  which  has  been 
reclaimed,  where  the  reclamation  has  not  been 
properly  maintained,  and  it  has  gone  back  to 
whins,  to  bracken,  or  to  anything  else ; how  do 
you  deal  with  a case  of  that  sort?— That  would 
exactly  fall  within  those  cases  where  we  try  to 
give  the  original  value,  the  antecedent  value, 
irrespective  of  the  tenant’s  work. 

5254.  You  told  us  in  answer  to  Question  4522, 
that  in  1881  we  were  at  the  end  of  a series  of 
good  years.  1 do  not  want  to  pin  you  to  that, 

but 
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Mr.  Macartney — continued, 
but  1 think  it  is  not  quite  accurate? — I think, 
moreover,  it  is  not  the  answer  I gave. 

5255.  Would  you  like  to  look  at  it? — I stated 
25  years,  beginning  from  1855,  that  brings  me 
up  only  to  1878. 

Colonel  Waring. 

5256.  I think  it  brings  you  up  to  1880;  25 
added  to  55  would  bring  it  up  to  80? — T should  say, 
1853,  the  Crimean  war.  In  1853  and  1854 
the  prices  began  to  spring;  they  were  very  high 
in  1855  and  1856. 

Mr.  Dillon. 

5257.  What  you  meant  to  say  was,  was  it  not, 
the  Crimean  War,  not  the  American  War  ? — 
The  Crimean  War,  it  was. 

Mr.  Macartney. 

5258.  As  a matter  of  fact,  the  prices  of  stock 
went  on  rising  until  1883? — They  did. 

5259.  They  never  were  higher  than  in  1882 
and  1883? — No,  I believe  that  is  the  top. 

>260.  I do  not  want  to  take  you  in  any  way 
wrong,  but  I understand  that  in  the  early  years, 
1882,  1883  and  1884,  your  mind  had  been  taking 
a retrospective  glance  upon  a series  of  years  in 
which  agricultural  prices  had  been  rising 
higher,  and  higher,  and  higher  ? — My  mind  was 
influenced  by  the  25  years  that  I have  referred 
to. 

5261.  There  had  been  a temporary  break,  I 
understood  you  to  say  to  Mr.  Brodrick,  in  1879, 
but  you  did  not  look  upon  that  as  anything  more 
than  temporary  ? —We  regarded  that  as  tem- 
porary ; 1882  and  1883  justified  us  in  that,  for 
they  began  to  go  up  again. 

5262.  Just  so  ; in  1882  and  1883  your  mind 
was  looking  back,  so  far  as  prices  were  con- 
cerned ; was  it  affected  by  the  series  of  years  in 
which  there  had  been  a steady  increase  of  prices 
in  every  class  in  Ireland  ? - That  is  true,  yes. 

5263.  Then,  if  that  were  so,  you  did  not  look 
forward  ? — Hardly. 

5264.  No ; I understand  your  mind  was,  as 
regards  the  prices,  retrospectively  inclined.  I 
am  on  this  point : you  said  that  the  rents  fixed 
in  1882,  1883  and  1884  were,  in  your  opinion, 
too  high  ? — Yes. 

5265.  I do  not  say  that  you  are  a bit  singular, 
because  I understand  that  most  of  the  lay  Sub- 
Commissioners  were  looking  back  like  you? — 
Yes  ; I think  it  is  very  hard  to  suppose  anyone 
looking  forward. 

5266.  I do  not  press  you  to  look  forward  at 
all ; I want  to  know  how  it  is  that,  having  the 
retrospective  glance  over  all  these  years  during 
which  there  was  a steady  and  continuous 
increase  in  prices,  the  rents  were  reduced  in 
1882,  1883  and  1884  by  15  to  20  per  cent ; not 
looking  forward  at  all,  but  having  your  mind 
influenced  by  the  years  of  steady  increase  of  prices, 
upon  what  principle  did  you  reduce  the  rents 
upon  agricultural  holdings  in  Ireland?— Upon 
the  principle  that  we  considered  them  too  high, 
that  is  what  1 suppose  led  to  the  legislation 
empowering  us  to  look  to  it;  and  in  administering 
the  Act,  of  course,  we  had  much  evidence  of 
increase  in  rent  running  parallel  with  the  increase 
ot  prices. 
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5267.  You  knew  thafrents  generally  had  never 
increased  for  50  or  60  years?— Yes,  I knew  of 
such  rents. 

5268.  And  that  they  had  been  regularly  paid  ? 
— Yes. 

5269.  I mean  the  tenants  were  still  in  exist- 
ence, and  had  been,  from  40  to  50  years?— 
Yes. 

5270.  And  the  only  impression  upon  your 
mind  with  regard  to  the  prices  was  the  fact  that 
they  had  been  steadily  rising  from  1852  to  1883, 
and  you  still  reduced  the  rents  ? — Yes,  but  we 
also  thought  of  the  cost;  you  see  a most  im- 
portant factor  is  the  cost  of  production.  In 
1882  and  1883  I myself  was  paying  a labourer 
double  what  I knew  his  father  to  have  been  paid 
by  my  father. 

Chairman. 

5271.  Double?— Double. 

Mr.  Macartney. 

5272.  About  1 8c?.  a day  ? — I was  payin'*  him 

20 d.  a day.  ° 

5272*.  Was  that  in  harvest  time,  or  all  the 
year  round  ?— All  the  year  round ; and  he  had  a 
free  house. 

Mr.  Sexton. 

5273.  Then  your  father  paid  10(7.  ?— He  did. 

Mr.  Macartney. 

5274.  Did  you  take  into  consideration  any 
other  facts,  like  the  reduction  in  the  price  of 
feeding  stuffs,  at  the  same  time  ?— Oh,  yes,  I 
should  say  so;  the  cost  of  labour,  the  cost”  of 
maintaining  horses  and  implements. 

5275.  You  can  maintain  a horse  cheaper  now 
than  you  could  40  years  ago,  cannot  you  ? — Not 
a working  horse,  where  you  have  to  put  a man  at 
his  head.  If  I shut  him  up  in  a loose  box  I 
possibly  could,  but  not  if  I put  a man  to  him. 

5276.  You  could  not  maintain  him  by  putting 
a man  at  his  head  alone  ?— Certainly  not ; you 
would  have  to  maintain  him  and  maintain  the 
man  as  well,  and  the  harness. 

5277.  Then  do  I understand  that  it  is  your 
view  that  since  1885  there  has  been  a steady 
decline  of  prices  ?— I think  it  has  not  been  great, 
but  I think  there  has  been  a decline  in  the  prices 
of  cattle. 

5278.  What  I put  to  you  is  this,  that  the 
prices  of  cattle  have,  since  1885,  gone  up  and 
down,  and  been  very  high  and  very  low  ? — Yes 
that  is  true. 

52/9.  I do  not  know  whether  j’ou  have  seen 
a report  of  the  Land  Commission  of  this  year, 
with  the  schedule  of  the  prices? — Yes,  I have 
it. 

5280.  You  see  that  all  classes  of  Irish  cattle 
have  gone  up  and  gone  down  since  1885? — I 
think  at  present,  or  in  1892,  they  were  lower  a o-0od 
deal  than  they  were  in  1885. 

5281.  In  1892  they  would  be  lower  than  in 
1885,  you  say  ? — Yes. 

5282.  Do  jou  know  how  1885  compares  with 
1887  ? — 1887  is  lower,  I think  ; a good  deal 
lower. 

5283.  Yes,  it  is.  I have  here  a table  and  a 
paper  by  Mr.  Barrington  ?— That  is  what  I am 

N N looking 
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Mr.  Macartney — continued, 
looking  at.  It  is  convenient,  and  I compare  it 
■with  the  Land  Commission  one ; it  is  very  con- 
venient and  very  interesting  to  look  at. 

5284.  I see  it  makes  1892  considerably  lower; 
it  is  considerably  lower  than  1885,  is  it  not  ?— 
Yes. 

5285.  Table  3.  During  these  seven  years, 
from  1887  to  the  present  moment,  there  has 
been  no  such  thing  as  a steady  decline  ? — Oh, 
no. 

5286.  I mean  the  prices  have  gone  violently 
up  and  down,  have  they  not? — They  went  up 
in  1889  and  1890;  they  appear  to  have  been 
higher  in  1890,  at  least,  in  the  Dublin  market  I 
see  Mr.  Barrington  puts  it. 

5287.  I am  talking  of  your  experience  all  over 
Ireland ; the  prices  are  not  confined  to  Dublin 
market,  but  extend  to  every  variety  of  town, 
and  every  fair  in  Ireland,  some  are  very  high, 
and  some  are  very  low? — Yes;  taken  all  over 
they  have  varied  a little. 

5288.  “A  little”? — A little,  yes,  a little. 
Since  1885  are  you  speaking  of? 

5289.  I am  taking  the  whole  year ; they  were 
25  per  cent,  higher  in  another  year.  I am  not 
talking  now  of  the  comparison  of  present  prices 
with  1885  ; I am  taking  a series  of  years  that 
have  passed  since  1885.  All  classes  of  cattle  in 
Ireland  have  gone  up  and  down?— Yes;  but  I 
think  not  to  the  extent  of  20  per  cent. 

5290.  Not  20  percent.?— I think  not  since 
1885. 

5291 . Do  you  mean  to  say  that  they  have  not 
varied  ?— They  dropped  in  1885  and  1886,  and 
from  that  to  1887  ; but  judging  from  this  and 
from  one’s  experience  who  has  had  the  misfor- 
tune to  try  to  sell,  it  has  been  what  I say. 

5292.  You  say  it  has  not  been  over  20  per 
cent,?-  Since  1885,  I think  not. 

Chairman. 

5293.  The  range  of  the  fluctuations  has  not 
been  over  20  per  cent.  ? — I think  not. 

Mr.  Macartney. 

5294.  Now,  with  regard  to  other  farms  in 
Ireland,  their  prices,  with  the  exception  of  one 
or  two,  have  not  fallen,  have  they  ?— Since 
1885  ? 

5295.  Take  Table  2,  for  instance,  since  1887  ; 
you  can  look  at  it  there,  Mr.  Barrington’s 
report  ? — That  is  ewes  and  wethers. 

5296.  No  ; I am  on  wheat,  oats,  barley,  flax, 
potatoes,  hay,  butter,  pork,  wool,  beef,  and 
mutton.  1 want  you  to  look  at  those  tables  ? — 
I think  oats  and  wheat  are  cheaper  at  the  present 
moment  than  they  ever  were. 

5297.  Will  you  look  at  Table  2 ; we  will  take 
oats.  In  1887  they  were  4s.  10£d.  per  cwt,  and 
in  1892  they  were  6s.  6%d.  per  cwt.  If  you 
look  down  through  the  table,  according  to  Mr. 
Barrington’s  table,  there  has  been  a gradual 
rise,  barley  the  same;  you  must  know  if  you 
have  any  experience,  that  barley  is  very  high ; 
there  has  been  a gradual  rise  in  barley  from  6s. 
t0  7S.  ? — I see  there  was  a series  of  low  prices  of 
oats  in  1886,  1887,  1888,  and  1890. 

5298.  But  where  the  prices  are  going  they  are 
rising  instead  of  falling,  is  not  that  so.  Will 


Mr.  Macartney — continued, 
ou  look  at  the  Table  2,  Mr.  Barrington’s: 

thought  you  said  you  had  got  it  there? — I 
think  that  is  not  Mr.  Barrington’s  you  have, 
is  it  ? 

5299.  Yes  ? — Mine  is  differently  arranged.  I 
am  looking  at  Table  2 in  the  book ; I have  got 
the  other  thing  too. 

5300.  What  are  you  looking  at? — Diagram 
No.  10,  where  it  shows  in  red  and  blue  and 
black  the  movements  of  prices  according  to  his 
returns. 

5301.  This  is  wheat,  barley,  and  oats  ? — Yes; 
they  are  given  there  in  three  colours. 

5302.  Have  you  got  this  journal? — I have  it; 
but  I have  not  it  here. 

5303.  I will  put  it  shortly ; you  may  take  it 
in  Table  2 of  Mr.  Barrington’s  Appendix.  There 
has  been  since  1887,  and  inclusive  of  1892,  a 
steady  rise  in  the  price  of  oats,  and  in  the  price 
of  barley,  and  in  the  price  of  flax,  and  there  has 
been  a rise  in  potatoes,  but  it  has  not  maintained 
itself  always? — Yes. 

5304.  At  all'  events  I may  take  it  generally 

from  you  that  since  1887  prices  of  all  sorts  of 
produce  on  an  Irish  farm,  whether  live  stock 
or  cereals  or  grain  crops,  or  anything  else,  have 
gone  up  or  down.  In  question  4596  this  was 
put  to  you:  “We  are  all  aware,  of  course,  that 

there  has  been  a very  great  fall  in  the  prices  of 
all  agricultural  produce,  especially  since  the 
year  1885  ?”  And  you  said:  “Yes.”  Now 
my  point  is  this;  that  since  1885  there  has  not 
been  a continual  fall  of  the  prices  of  all  agi-icul- 
tural  produce,  but  that  some  of  them  have  main- 
tained a steady  rise,  and  in  others  there  have 
been  ups  and  downs  ; that  is  the  point  l want  to 
make  about  it  ? — That  is  the  point.  I did  not 
mean  to  make  my  starting-point  1885,  though  I 
think  prices  have  gone  down  a little.  Start  at 
1883. 

Mr.  Sexton. 

5305.  Let  us  have  what  you  did  mean  then  ? 
— If  you  speak  of  the  very  great  fall  1.  would  go 
back  further;  I would  go  to  1877  and  1878  ; but 
if  you  are  speaking  of  the  prices  between  1885 
and  now,  I think  the  price  of  store  cattle  is  lower 
now  than  it  was  in  1885  ; but  I would  not  say 
“ a very  great  fall.” 

Mr.  Macartney. 

5306.  I think  you  and  I are  on  two  different 
points  ; you  are  comparing  prices  existing  at  the 
present  moment,  or,  as  you  have  said,  at  the 
beginning  of  the  year,  with  something  like  the 
prices  of  1885? — Yes. 

5307.  I am  taking  the  general  view  since 
1885 ; my  point  is  that  there  has  not  been  a 
continuous  movement  one  way  or  the  other ; that 
one  year  it  has  been  down  and  another  year  it 
has  gone  up  high  ? — My  experience  is  not  quite 
so  much  of  the  going  up.  I think  there  have 
been  little  rises,  but  the  tendency  has  been 
rather  the  other  way. 

Chairman. 

5308.  You  would  say,  then,  that  although  there 
have  been  fluctuations,  yet,  taking  a sufficiently 
long  period,  taking  these  years,  the  result  as  a 
whole  has  been  a distinct  and  progressive  decline? 
— I think  so. 

5309-  Are 
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Mr.  Macartney. 

5309.  Are  we  now  talking  exclusively  of 
“ stores  ” ? — Not  exclusively. 

Chairman. 

5310.  When  you  were  asked  the  question 
were  you  thinking  of  “ stores  ” only  or  of  the 
whole  ? — “ Stores  ” particularly,  but  I think  the 
same  applies  to  grain. 

Mr.  Macartney. 

5311.  What  grain? — Oats  and  wheat. 

Chairman. 

5312.  Do  you  say  that  it  applies  to  all  the 
produce  of  a farm,  including  cattle  ? — The  bulk 
of  the  produce  of  a farm,  I would  say. 

5313.  Including  the  cattle? — Including  the 
cattle. 

Mr.  Macartney. 

5314.  I suggest  to  you  that  instead  of  there 
being  any  decline  in  the  price  of  oats,  there  has 
been  a steady  rise  since  1885  : do  you  say  there 
has  been  a continuous  fall  in  oats  ? — No. 

5315.  What  do  you  call  the  “bulk  of  the 
produce  of  a farm  ” ; do  you  call  pork  an  element  ? 
—Yes. 

5316.  What  was  the  price  of  pork,  do  you 
know;  do  you  suggest  that  there  has  been  a 
continuous  fall,  or  a continuous  rise,  or  that  the 
price  of  pork  has  been  maintained  during  the  last 
five  years? — I think  pork  has  been  one  of  the 
most  steady  of  the  products  that  bear  much  on 
the  question  we  are  inquiring  about. 

5317.  Take  the  best  pork  now,  and  the  best 
pork  three  years  ago  ; has  not  there  been  a very 
material  advance  ? — I should  say  so. 

Chairman. 

5318.  Your  position  is  not,  as  I understand  it, 
that  there  has  been  a continuous  decline,  though 
varied  by  fluctuations,  in  every  article  of  pro- 
duce, but  that  taking  produce  as  a whole  in  all 
its  heads,  there  has  been,  in  spite  of  fluctua- 
tions, a continuous  decline  ; that  is  your  propo- 
sition ? — Y es,  my  proposition  is  that  the  rent- 
paying  produce  has  continued  to  decline.  The 
proportion,  say,  that  pork  bears  to  young  stock 
has  to  be  kept  in  mind.  The  young  stock  repre- 
sents a much  larger  percentage,  in  my  opinion,  of 
what  produces  the  rent  than  the  pork. 

Mr.  Macartney. 

5319.  Do  you  know  Monaghan? — That  is  the 
one  county  that  1 never  worked  officially  in, 
strange  to  say  ; but  I think  Monaghan  would  be 
no  exception  in  the  matter  of  prices. 

5320.  You  have  told  us  that  in  your  opinion 
you  would  prefer  a period  of  seven  years  to  one 
of  15  years  ? — Yes. 

5321.  And  I think  you  said  you  would  prefer 
it  on  the  ground  that  15  years  inferred  too  much 
prophecy ? — That  is  one  of  the  grounds. 

5322.  I understand  that  in  1881,  1882,  1883, 
and  1884  you  did  not  look  forward  at  all  in 
fixing  your  rents  ; you  looked  back  entirely  ? — 
v\  e necessarily  looked  forward  to  the  extent  of 
seeing  whether  we  could  see  a sign  that  there 
was  going  to  be  a change,  but  as  to  assuming 
that  prices  would  turn  one  way  or  the  other  we 
could  hardly  do  that. 

0.122. 


Mr.  Macartney — continued. 

5323.  Do  you  believe  that  you  could  estimate 
seven  years  better  than  15  ? — I think,  if  I 
made  a mistake  in  my  estimate,  it  would  do  less 
harm  to  either  side  if  it  were  only  binding  for 
seven  years  instead  of  for  15.  It  is  more  that 
than  the  other.  I think  if  a mistake  is  made, 
and  it  is  stereotyped  for  15  years,  it  is  a very 
serious  matter  in  the  case  of  agriculture  in  pre- 
sent circumstances. 

5324.  I suppose  you  do  not  pretend  to  say 
that  you  could  have  foreseen  these  ups-and- 
downs,  which  I suggest  have  been  very  serious 
m Irish  cattle  during  the  last  seven  years? — No. 

5325.  For  instance,  take  the  fall  of  last  yearj 
which  was  very  serious.  About  eight  weeks 
before  Ballinasloe  fair  there  had  been  a small, 
steady,  perceptible  rise  in  cattle  ; do  you  re- 
member that  ? — Yes,  I think  I remember  seeing 
something  of  the  figures. 

5326.  There  was  a considerable  trade  goino- 
on  at  the  time  ; then  Ballinasloe  came  and  there 
was  the  crash? — Yes. 

5327.  You  admit  that;  could  you  have  fore- 
seen that  crash  ?— No,  that  is  why  I object  to 
being  so  much  influenced  by  those  small  fluctua- 
tions. 

5328.  Then  I may  take  it  that  the  only  reason 
which  biases  your  mind  in  favour  of  seven 
instead  of  15  years  is  that  less  injury  may  be 
done  by  the  rents  you  fix  ?— There  is  less  risk  of 
injury,  that  is  the  way  I put  it. 

5329.  There  is  less  risk  of  injury? — Yes,  or 
injustice,  whichever  way  you  prefer  to  put  it.’ 

5330.  I think  you  have  told  us  that  in  your 
estimation  there  is  no  fixed  proportion,  and  that 
there  can  be  no  fixed  rule  laid  down  for  the  pro- 
portion which  the  rent  of  a bolding  ought  to 
bear  to  its  gross  produce  ; am  I right  in  assuming 
that  that  is  your  view? — I believe  that  no  scale 
could  be  laid  down  that  would  apply. 

5331.  I quite  agree  with  you,  but  I only 
wanted  to  know  whether  that  was  your  view  ?— 
Yes,  it  is. 

5332.  It  has  been  suggested  in  evidence  here 
that  there  is  a scale  laid  down  in  England ; I 
need  not  ask  you  about  that,  because  I suppose 
you  have  no  professional  acquaintance  with  any 
agricultural  experts  in  England  ? — Oh,  no. 

5333.  Is  your  opinion  that  it  would  be  im- 
possible to  lay  down  a fixed  proportion  ? — That 
is  my  opinion. 

5334.  Applicable  to  every  case  ? — That  would 
be  my  opinion,  decidedly. 

5335.  It  must  depend,  I suppose,  upon  the 
circumstances  of  each  case  ? — Quite  so. 

5336.  And  the  circumstances  of  the  holding  ? 
— Quite  so. 

5337.  On  the  question  of  sub-letting,  I think 
you  confined  yourself  entirely  to  corn  mills  ; you 
said  you  knew  nothing  about  scutch  mill  hold- 
ings 7 — I know  a good  deal  about  scutch  mill 
holdings,  but  I know  no  cases  of  that  kind. 

Colonel  Waring. 

5338.  You  heard  just  now  an  assertion  made 
that  the  prices  issued  by  the  Land  Commission 
were  neglected  altogether  as  being  valueless ; 
is  that  your  opinion  ? — I think  they  are  interest- 
ing and  useful  to  look  at. 

N N 2 5339.  I mean 
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Colonel  Waring — continued. 

5339.  I.  mean  as  to  their  reliability ; do  you 
believe  them  to  be  reliable  prices  ? — I would  say 
this  about  all  returns  of  prices.  If  they  are 
made  out  uniformly  they  do  as  well  for  purposes 
of  comparison  if  there  are  defects  in  them,  sup- 
posing the  defects  follow  on  all  through. 

5340.  That  being  so,  you  have  the  Land  Com- 
mission prices ; an  average  of  the  seven  years, 
from  1887  to  1893  ? — I have  them,  but  not  here 
before  me. 

5341.  You  have  the  Land  Commission  prices 
from  1887  to  1893  ?— Yes. 

5342.  And  the  first  quarter  of  1894  ? — Yes; 
the  “ quarter  ” is,  1 think,  rather  too  minute. 

5343.  We  will  exclude  the  quarter? — Yes. 

5344.  Now,  with  regard  to  this  question  of 
proving  improvements  ; you  say  the  landlords,  as 
a rule,  have  kept  the  books? — The  landlords  who 
have  made  improvements. 

5345.  Now,  does  it  not  appear  to  you  as  a 
possible  case  that  the  landlord  may  have  failed  to 
demand  the  consideration  of  the  improvements, 
because  he  knew  he  had  not  the  Legal  evidence 


Mr.  Thomas  MacAfee, 
Chairman. 

5350.  You  are  an  Assistant  Lay  Commis- 
sioner?— Yes. 

5351.  For  how  long  have  you  held  that  office? 
— October  1889  I was  appointed. 

5352.  Only  since  October  1889  ?— Yes. 

5353.  That  was  your  first  employment  in  the 
Land  Commission  ? — Yes,  it  was. 

5354.  What  experience  had  you  had  as  a 
practical  farmer  yourself  ? — Since  I was  20 
years  of  age  I have  farmed  up  to  about  200 
acres,  besides  grazing  occasionally  outside  my 
farm. 

5355.  In  which  part  of  Ireland  ? — In  the 
County  Antrim. 

5356.  Altogether  in  the  County  Antrim  ? — 
Yes. 

5357.  All  jour  practical  experience  is  there  ; 
where  have  you  been  principally  employed  since 
1889  ? — I have  acted  as  a Sub-Commissioner  in 
six  counties,  and  I have  acted  as  appeal  valuer 
in  seven. 

5358.  Which  counties  ? — I have  acted  as  a 
Sub-Commissioner  in  Down,  Armagh,  Monaghan, 
Louth,  Meath,  and  Roscommon. 

5359.  Then  as  appeal  valuer  ? — In  Tyrone, 
Wicklow,  Kildare,  Carlow,  Kilkenny,  Leitrim, 
and  West  Meath. 

5360.  Under  what  legal  chairman  have  you 
generally  worked  ? — Altogether  under  Mr. 
Bailey,  with  the  exception  of  three  months 
under  Mr.  Kane. 

5361.  Do  you  mean  the  Mr.  Bailey  who  has 
been  heard  here  ? — Yes,  Mr.  W.  F.  Bailey, 

5362  You  have  heard  some  of  the  evidence  of 
Colonel  Bayly,  and  all  the  evidence  I think  of 
Mr.  Cunningham  ?— With  the  exception  of  the 
first  day. 

5363.  That  was  very  short ; you  have  heard 
substantially  the  whole  of  Mr.  Cunuingham’s 


Colonel  Waring — continued, 
to  prove  them,  although  he  was  perfectly  well 
aware  of  the  fact  that  they  had  been  made  by 
him  ? — I have  no  experience  of  that  kind. 

5346.  Are  you  aware  that  it  was  a frequent 
practice  to  give  timber  and  slates  and  the  large 
poles  from  plantations  to  tenants  freely  ?—  I have 
known  many  cases  of  that  kind. 

5347.  In  answer  (I  think  it  was)  to  Mr. 
Brodrick,  you  said  that  the  difficulty  of  treating 
Griffiths'  valuation  as  any  guide  at  all  was  largely 
on  account  of  the  buildings  being  included  in 
Griffiths’  valuation  ? — I mentioned  that  as  a fact 
that  might  mislead. 

5348.  As  a matter  of  fact  have  you  not  very 
often  of  recent  years  fixed  values  very  much 
below  Griffiths’  valuation  exclusive  of  houses  ? — 
I think  we  have  in  the  north,  certainly,  and  pro- 
bably in  other  parts.  I have  mentioned  before 
that  I do  not,  myself,  use  it. 

5349.  You  place  no  value  upon  it? — 1 have 
seldom  made  a comparison  with  it,  for  I have  no 
great  respect  for  it. 


called  in;  and  Examined. 

Chairman — continued. 

evidence.  Now  have  you  got  anything  further 
to  tell  us  as  to  the  method  you  pursue  in  inspect- 
ing and  valuing  farms  as  an  Assistant  Com- 
sioner? — I did  not  hear  Mr.  Cunningham  explain 
minutely  the  manner  in  which  he  dealt  with  the 
inspection  of  the  holding,  but  if  the  Committee 
cares  to  hear  it  I would  give  a detail  of  how  we 
as  Commissioners  deal  with  it,  at  least  my  own 
personal  manner  of  dealing  with  it. 

5364.  Will  you  tell  us  very  shortly  how  you 
goto  work? — The  first  thing  we  do  is  this,  we 
have  the  Ordnance  sheet  provided. 

5365.  We  know  all  that,  we  will  take  all  that 
as  we  have  it,  and  all  about  the  first  paper  and  so 
forth. — There  is  one  thing  that  occurred  to  me 
reading  in  the  papers  Colonel  Bayly’s  evidence. 

5366.  I do  not  want  to  interrupt  you,  but  we 
do  not  desire  your  opinions  or  views  upon  any- 
thing said  by  Colonel  Bayty ; what  we  want  to 
know  is  really  this,  to  put  it  very  shortly : we 
know  all  about  the  pink  paper,  the  Ordnance 
map,  and  so  forth  ; we  want  to  know,  first  of 
all,  how  you  look  at  the  tenant's  improvements  ? 
— I might  say  that  what  I was  going  to  explain 
was  how  we  find  out  the  boundaries  if  we 
have  not  a representative  of  the  landlord 
present;  and  how  we  deal  with  the  holding 
before  the  court.  I do  not  know  that  the  Com- 
mittee have,  as  far  as  I can  see,  had  explained  to 
them  how  we  deal  with  that. 

5367.  Very  well;  will  you,  please,  tell  us 
shortly  ? — The  manner  in  which  we  deal  with  it 
is  this  : If  the  landlord’s  representative  is  not 
present,  the  tenant  points  out  his  holding : we 
have  taken  on  oath,  and  from  the  originating 
notice,  a certain  number  of  acres  in  court ; 
immediately  after  the  inspection  of  the  holding 
and  putting  the  red  line  round  it  we  scale  it 
before  leaving  the  holding  with  a scale  which  we 

can 
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Chairman — continued. 

can  provide  ourselves  with  ; and  we  can  come 
to  a very  close  or  very  accurate  opinion  as  to 
whether  that  is  the  correct  amount  which  has 
been  taken  in  court  or  not ; if  we  find  it  differs 
to  any  extent  from  the  acreage  we  have  taken  in 
court,  we  then  write  to  the  landlord  or  the 
agent,  saying  that  the  holding  had  been  pointed 
out  by  such  and  such  a tenant,  and  that  the 
property  does  not  agree  with  the  acreage  taken 
in  court,  and  we  ask  the  landlord  to  substan- 
tiate the  acreage  taken  in  court  and  show 
whether  it  is  the  correct  acreage  or  not ; we  do 
it  by  means  of  these  scales,  and  we  can  do  it  on 
the  spot,  and  I think  it  should  be  done  in  every 
case  before  the  holding  is  left. 

5368.  I wish  you  would  explain  a little  more 
clearly  ; I am  not  sure  that  I understand  what  it 
is  you  are  priding  yourself  upon  ?— The  first 
thing  we  are  asked  to  do  by  the  Chief  Commis- 
sioners is  to  mark  with  a red  line  on  the  Ordnance 
sheet  the  boundaries  of  the  holding.  So  soon 
as  we  have  that  done  we  take  this  scale,  which 
shows  in  statute  acres  the  size  of  the  holding, 
and  if  we  find  on  the  farm  before  we  leave  that 
it  does  not  agree  with  the  acreage  taken  in  court 
we  take  a special  note  of  it,  and  before  we  fix 
the  rent  we  make  either  the  landlord  or  the 
tenant  produce  the  survey  or  satisfy  us  that 
there  was  a mistake  made  with  regard  to  the 
holding.  If  the  landlord  finds  there  was  a 
mistake,  it  may  be  from  the  fact  that  the  tenant 
has  left  out  a field,  or  shown  us  a field  he  should 
not  have  shown  us,  in  that  way  we  can  always 
arrive  at  whether  we  have  the  accurate  holding 
if  the  landlord’s  representative  is  not  present. 

5369.  Well,  I do  not  gather  that  your  method 
of  going  to  work  differs  from  that  of  the  two 
gentlemen  we  have  heard  before  ? — I do  not  say 
that  it  does,  1 am  only  explaining  my  own 
method. 

5370.  Now,  a point  l want  to  ask  you  about  is 
your  way  of  looking  at  improvements.  How  do 
you  set  to  work  in  examining  improvements  ? — 
We  take  the  evidence  in  court  with  regard  to 
the  improvements,  we  examine  carefully  into  the 
improvements  when  we  go  on  the  holding ; if  it 
is  an  improvement  that  we  think  is  entitled  to 
5 per  cent,  we  allow  it  ; if  it  is  an  improvement 
that  we  think  is  a short-lived  improvement,  and 
that  more  should  be  given,  we  take  it  into 
account. 

5371.  Suppose  the  improvement  has  added 
more  than  5 percent,  to  the  letting  value  of  the 
land,  how  do  you  do  then  ? — The  landlord  gets 
the  benefit  of  the  increased  value. 

5372.  You  give  the  landlord  the  benefit  of  the 
increased  value,  do  you,  of  the  tenant’s  improve- 
ments over  5 percent,  on  the  outlay  ? — Generally 
speaking. 

5373.  The  whole  of  it? — Yes. 


Mr.  Sexton. 

5374.  Over  what  repays  the  tenant  the  cost  of 
producing  it? — Yes. 

0.122.' 


Chairman. 

5375.  About  prices ; do  you  have  regard  to 
prices  in  fixing  a fair  rent  ? — Yes,  we  keep 
generally  before  our  mind  the  effect  price  has 
on  rent  I may  saj-  that  the  way  in  which 
I deal  with  prices  of  farm  produce  is  from  personal 
experience,  because  I farm  175  acres  at  the 
present  moment,  which  is  a mixed  tillage  farm, 
and  which  gives  me  a very  good  idea  of  the  prices 
of  farm  produce  generally,  and  all  classes  of 
stock,  and  I had,  before  I joined  the  Land 
Commission,  and  up  to  the  day  1 joined  the  Land 
Commission,  a pretty  large  knowledge  with 
regard  to  the  prices  of  farm  produce,  because 
for  20  years  I had  dealt  largely  in  them  out- 
side my  farm. 

5376.  And  you  have  found  that  experience  of 
yours  to  have  been  of  great  value  to  you  in  your 
Commission  work  ?— Certainly  ; I consider  it  has 
been  of  the  very  greatest  service  to  me. 

5377.  It  must  be  very  difficult  for  the  lay 
Commissioner  to  value  unless  he  is  constantly 
brought  into  contact  as  you  may  say  with  the 
fluctuations  in  price  and  the  changed  conditions 
or  otherwise  of  the  farm  ?— I can  only  speak  for 
myself,  but  I consider  it  of  absolute  value  to  me 
to  have  to  deal  every  year  with  farming,  and  I 
think  it  is  one  chief  way  in  which  any  man  can 
keep  in  touch  with  the  times. 

5378.  Yes,  1 quite  see  that.  How  do  you 
manage  as  to  doing  this  ? Is  not  a lay  Com 
missioner  an  official  employed  all  the  year 
round  ? — Certainly. 

5379.  Well  then,  how  is  the  lay  Commissioner 
to  keep  in  touch  with  his  own  farm  and  his  own 
farming  operations? — Well,  I have  a very  o-0od 
man  to  look  after  the  work  of  my  farm5;  I 
keep  in  touch  with  my  own  bank  account,  and  I 
generally  know  what  my  produce  has  sold  for 
and  what  it  has  cost  me  to  put  in  my  seeds  and 
everything  else  every  week  of  my  life. 

5380.  I only  meant  this  : I can  suppose  that 
there  might  be  some  difficulty  in  conducting  all 
your  official  work  and  at  the  same  time  looking 
after  your  private  farm  ? — I devote  my  attention 
to  my  official  work,  but  I have  always  letters 
from  home  every  week. 

5381.  Do  you  hold  that  there  is  a need  for  in- 

spection of  the  particular  holding  in  every  case  ? 
— } c\0-  * hold  that  view  very  strongly.  I 

think  it  is  seldom  that  you  get  any  two  holdings 
that  will  agree  together  in  every  particular.  ° 

5382.  Then  it  would  seem  to  follow  from  that 
that  you  could  not  have  any  general  automatic 
kind  of  rule  of  valuation  ? — Certainly  not.  I 
fixed  a rent  on  two  holdings  last  week  for  one 
tenant;  to  show  the  very  great  need  that  there  is 
for  inspection,  we  reduced  the  one  holding  from 
18/.  to  HI.,  and  we  confirmed  the  rent  on  the  other 
one,  across  the  fence. 

5383.  You  mean  the  circumstances  of  the 
holdings  were  so  different  ?— Yes.  We  could  not 
tell  why  it  was  the  rent  was  so  high  in  the  one 
and  so  moderate  in  the  other. 

Mr.  Sexton. 

5384.  Was  it  complicated  with  any  question 
of  improvement,  or  was  it  only  a question  of 

N N 3 • rent? 
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Mr.  Sexton — continued. 

rent  ? — There  was  no  complication  in  it  at  all 
more  than  in  any  ordinary  holding. 

Chairman. 

5385.  Can  you  tell  us  anything  about  a case  of 
which  we  have  heard  something,  the  case  where 
improvements  were  made  but  not  claimed  ; have 
cases  of  that  kind  come  within  your  experience  ? 
—Yes. 

5386.  Many  ? — A very  great  many. 

5387.  A very  great  many  cases  in  which  the 
tenant  did  not  claim  for  improvements  though 
he  or  his  predecessors  in  title  had  made  them  ? — 
Yes ; there  is  one  case  particularly  before  my 
mind,  not  far  from  Banbridge,  where  the  tenant, 
through  an  error,  did  not  claim  for  his  improve- 
ments. It  was  a stiff  clay  farm,  and  when  we  went 
to  inspect  it  we  found  it  all  thorough  drained, 
and  remarkably  well  drained  ; but  as  the  holding 
was  over  10/.  valuation  and  the  tenant  had  not 
claimed  them  on  the  back  of  his  notice,  the  land- 
lord's solicitor  objected  in  court  to  allow  him  to 
claim  them  ; we  went  on  the  holding  and  found 
that  without  these  drains  it  would  have  been  a 
very  poor  farm,  and  we  put  a special  note  in  our 
pink  report  stating  the  reason  why  we  did  not 
make  any  allowance  for  them,  but  stating  at  the 
same  time  that  they  existed,  and  were  all  in 
good  working  order. 

5388.  In  most  of  these  cases  did  you  make  an 
allowance  or  not? — We  did  not  make  any  allow- 
ance unless  we  were  entitled  to  do  it  ; that  is  to 
say  unless  we  were  entitled  to  do  it  by  the 
improvements  having  been  proved  in  court. 

5389.  What  rent  did  you  put  on  ? — 1 can  tell 
you  the  rent  we  put  on,  but  I did  not  go  into  the 
question  thoroughly  with  regard  to  what  we 
would  have  allowed.  The  farm  was  33  acres 
and  32  perches  (33a.,  Or.  32p.)  ; the  old  rent  was 
49/.  13s.  9 </.,  the  poor  rate  valuation  was 
48/.  5s.,  and  the  rent  we  fixed  was  25/. 

5390.  You  cut  it  down  from  49/.  13s.  9 d.  to 
25/.  ?■*-  Yes. 

5391.  Nearly  to  one-half? — Yes. 

5392.  Or  rather  to  slightly  more  than  one- 
half?— Yes. 

Mr.  Sexton. 

539.3.  In  that  2 51.  which  you  allowed  for  rent 
there  was  the  full  letting  value  of  the  drainage 
made  by  the  tenant,  was  there? — I might  be 
wrong  in  saying  that  there  was.  I may  just  as 
well  say  that  we  considered  it  was  such  a hard 
case  that  we  had  more  or  less  sympathy  with  the 
tenant,  ;and  while  we  did  not  actually  make  any 
definite  allowance  for  the  improvements  we  fixed 
a moderate  rent  on  it. 

Chairman . 

5394.  Then  it  did  really  affect  your  minds  1 — 
Yes,  it  did. 

Mr.  T.  W.  Russell. 

5395.  Although  not  legally  ? — But  not  legally. 


Chairman. 

5396.  And  although  by  the  law  it  ought  not 
to  do  so  ? — It  ought  not ; but  I am  admitting 
honestly  what  was  the  case.  It  was  a case  where 
the  tenant  was  in  abject  poverty  ; the  sheriff'had 
been  with  him  two  or  three  times  before  we 
visited  the  farm. 

Mr.  Macartney. 

5397.  This  was  last  week,  do  I understand  ? — 
It  was  about  six  or  nine  months  ago. 

Chairman. 

5398.  Have  you  anything  else  to  tell  us,  for 
instance,  about  cases  dismissed  for  sub-letting  ? — 
Well,  we  have  had  a number  of  cases.  I re- 
member one  or  two  in  particular,  and  quite  close 
to  this  particular  case  that  I have  mentioned  just 
now,  which  we  heard  at  Banbridge. 

5399.  Banbridge  is  in  Down,  is  it  ? — Yes,  it 
is.  We  dismissed  a case  last  summer  of  one 
holding  because  there  were  four  small  houses  on 
it  filled  with  handloom  weavers,  and  the  tenant 
lived  on  an  adjoining  farm.  In  very  many  oases 
we  find  that  a tenant  may  purchase  a farm  on 
which  there  is  the  dwelling-house  of  the  previous 
tenant,  and  he  lives  on  an  adjoining  farm;  he 
does  not  like  to  pull  the  dwelling-house  down, 
but  he  immediately  fits  it  up  for  two  or  three 
cottier  tenants. 

5400.  You  did  not  hold  that  to  be  a trivial 
sub-letting,  did  you  ? — No,  it  was  a small  hold- 
ing, and  the  rent  he  was  getting  for  the  cottier 
houses  was  a good  part  of  the  letting. 

Mr.  Macartney. 

5401.  What  was  (he  acreage  ?—  Somewhere 
about  12  to  15  acres. 

Chairman. 

5402.  Have  you  any  other  case  in  your  mind  ? 
— Yes,  we  had  a case  heard  at  Armagh  about 
two  weeks  ago.  We  heard  it  since  Mr.  Bailey 
came  over  from  London.  We  sat  without  Mr. 
Bailey  and  heard  some  cases,  and  this  was  held 
over  because  there  was  a point  of  law  in  it.  Mr. 
Bailey  said  the  application  would  have  to  be  dis- 
missed on  account  of  sub-letting.  The  tenant 
owned  a factory  adjoining,  and  on  this  he  had  built 
some  workers’  houses,  because  he  was  away  from 
any  town  where  the  employes  could  get  houses, 
and  it  was  absolutely  necessary  that  he  should 
provide  houses  for  the  hands  that  he  required, 
and  on  this  particular  farm  he  had  built  a portion 
of  the  workers’  houses,  some  12  or  13.  We 
always  make  it  a point  when  a case  is  heard 
where  there  is  any  difficulty  about  a point  of  law, 
first  to  discuss  it  with  the  Chairman,  to  make 
him  decide  whether  it  it  open  for  us  to  fix  a rent 
upon  it  or  not ; we  take  a note  in  our  note-book 
at  the  time. 

5403.  You  report  to  him  after  inspection  ?— 
We  go  out  to  inspect  the  holding,  having,  this 
note  with  regard  to  how  he  directs  us  to  deal 
with  it;  we  come  in  and  report  what  we  have 

seen 
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Chairman — continued. 

seen  on  the  spot  to  him,  discuss  the  question, 
and  decide  whether  the  rent  will  be  fixed  or  not. 

5404.  This  factory  I do  not  quite  under- 
stand ? — The  man  has  got  a holding  where  there 
was  a factory  just  adjoining. 

5405.  Not  on  the  holding? — Not  on  the 
holding. 

5406.  What  he  did  was  to  build  some  cottages 
on  his  own  holding  for  the  convenience  of 
workers  in  the  factory  adjoining? — Yes.  I 
must  explain.  He  not  only  had  this  holding 
that  we  were  going  to  deal  with,  but  he  had  one 
or  two  more.  Where  the  factory  was  built  was 
held  in  perpetuity,  and  a portion  of  ground 
adjoining  the  factory  he  bad  built  a house  upon. 
It  was  only  a small  piece  of  ground  apparently, 
and  adjoining  this  quite  close  was  the  holding 
that  we  were  dealing  with. 

5407.  The  holding  as  to  which  he  had  filed 
the  originating  notice? — Yes;  on  it  he  had 
some  years  ago  built  a few  houses. 

5408.  What  for  ? — For  the  workers. 

5409.  For  the  workers  in  the  factory  ? — Yes. 

5410.  And  on  that  ground  you  disallowed  his 
application  ? — Yes.  I think  the  holding  consisted 
of  somewhere  between  35  and  40  acres 

5411.  In  fixing  a fair  rent,  what  do  you  do 
about  proximity  value  or  accommodation  value  ? 
— Well,  1 cannot  understand  how  proximity  value 
and  accommodation  value,  come  into  any  one 
case.  W e have  always  dealt  with  proximity 
value  alone  with  regard  to  a holding  which  lies 
adjacent  to  a town. 

5412.  Of  course  you  are  familiar  with  the 
town  park  exclusion  ? — Oh,  yes. 

5413.  Is  what  you  just  told  us  about  proximity 
value  and  accommodation  value  on  the  point  of 
town  park  ? — Yes ; it  is  where  we  deal  with  land 
quite  close  to  a town.  Proximity  value  is  a 
thing  which  varies  very  much,  because  according 
to  the  size  of  the  town  we  vary  the  amount 
allowed. 

5414.  Yes,  to  be  sure,  but  I meant  rather 
more  than  that;  in  fixing  a fair  rent  on  a holding 
quite  near  a town,  the  question  of  town  park 
being  included,  you  take  proximity  to  a market, 
for  example,  or  to  a railway,  into  account  ? — 
Yes,  we  do,  if  we  consider  that  it  is  a market 
town  that  is  entitled  to  be  considered. 

5415.  Upon  the  point  of  a relation  of  the  rent 
to  the  gross  produce,  have  you  anything  to  say  ? 
— Well,  I must  say  that  I have  not  gone  into  the 
thing  so  closely  that  I could  say  whether  it  is  a 
third,  or  a fourth,  or  a fifth,  or  any  other  propor- 
tion. I bring  my  practical  experience  to  bear 
upon  it  as  far  as  I am  able  to. 

5416.  Surely  your  practical  experience  has 
given  you  some  kind  of  a formula,  has  it  not  ? — 
Yes. 

5417.  That  is  the  point? — The  way  in  which 
I fix  a fair  rent  is  this  : I go  on  a farm,  and  into 
every  field  ; I examine  the  soil  and  the  subsoil, 
and  from  my  practical  experience,  gained  since 
I was  twenty  years  of  age,  I form  an  opinion 


Chairman — continued. 

with  regard  to  what  that  soil  is  capable  of  pro- 
ducing. 

5418.  Your  practical  experience  enables  you 
to  estimate  what  its  probable  gross  produce  will 
be.  Then  my  question  is  this.  Has  your 
practical  experience  given  you  a figure  (a  frac- 
tion) describing  what  generally  ought  to  be  the 
average  relation  of  that  gross  produce  to  the 
rent  ? — Well,  to  arrive  at  that  you  would  require 
to  deal  with  every  case  separately. 

5419.  That  is  what  you  do  then  ? — Yes. 

5420.  You  have  not,  in  your  mind,  a general 
figure  ? — No  definite  figure. 

5421.  Neither  a fourth  nor  a fifth,  nor  any- 
thing else? — No,  no  definite  figure  of  a fifth  or 
anything  else.  We  have  to  deal  with  cases 
differently  situated,  and  differently  affected  in 
many  ways,  both  with  regard  to  the  for- 
mation of  the  farm,  with  regard  to  its  distance 
from  a market,  with  regard  to  the  difficulty  of 
tilling  it,  and  its  possible  yield. 

5422.  Then  you  mean  this,  I suppose  ; that 
gross  produce  is  not  a decisive  factor  or  element 
in  your  view  of  a fair  rent? — No,  you  cannot 
deal  with  the  gross  produce  without  dealing  with 
every  other  question  connected  with  the  produc- 
tion, and  so  forth. 

5423.  No,  that  I understand  ; still  I should 
have  thought  that  your  experience  would  have 
led  you  to  have  in  your  mind  a general  average 
relation  of  gros3  produce  to  rent? — Well,  I know 
what  my  own  farm  costs,  and  I have  to  bring  it 
to  bear  more  or  less  on  what  I consider  is  the 
proportion. 

Mr.  Sexton. 

5424.  Would  you  give  us  the  particulars  of 
your  own  farm  ? — It  is  only  roughly  that  I can 
do  it. 

Chairman. 

5425.  Without  telling  us  anything  you  do  not 
want  to  tell  us  we  should  like  to  have  some 
information  as  to  that  ? — My  rent  is  somewhere 
about  138/.  a year;  it  takes, roughly,  about  200/. 
to  work  my  farm. 

5426.  Of  how  many  acres  does  it  consist ; 
of  150  1 think  you  said  ? — One  hundred  and 
seventy  acres,  171  or  172. 

5427.  £138  rent,  and  it  costs  you  200/.  to 
work,  you  say  ? — Roughly  speaking,  it  costs 
200/.  to  work. 

5428.  I mean  200/.  working  expenses  ? — 
Yes. 

Mr.  Leese. 

5429.  Do  you  mean  200/.  working  expenses  ? 
— Yes.  I may  say  I have  about  50  statute 
acres  in  cultivation  each  year. 

Chairman. 

5430.  Your  170  acres  are  Irish  acres,  are 
they?— No,  statute  acres.  We  have  always  to 
deal  with  the  acres  as  statute  acres. 

N N 4 5431.  Now 
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Chairman— continued. 

5431.  Now,  taking  your  own  “acres,”  the 
gross  produce-  amounts  to  what? — That  is  a 
varying  quantity.  I generally  stall-feed  cattle, 
and  we  have  more  or  less  pork ; we  seldom 
sell  any  oats  ; we  consume  them  on  the  holding. 

I rear  one  or  two  young  horses ; one  year  I 
may  have  a horse  to  sell  worth  50 /. ; another 
year  I will  have  none  ; but  taking  it  roughly 
last  year  I had  somewhere  over  300 /. 

5432.  Your  working  expenses,  plus  the  rent, 
are  338/.  ? — Yes. 

5433.  And  your  gross  produce,  roughly,  is 
what  ?—  The  gross  produce,  roughly,  was  under 
400/.  last  year. 

5434.  Then  you  have  to  pay  out  338/.  as  it 
were  ? — Yes. 

5435.  Then  there  is  a fraction,  though  I can- 

not work  it  out  in  an  instant,  which  will  describe 
the  ratio  of  the  400/.  gross  produce  to  the  138/. 
rent  ? 

Mr.  Sexton. 

5436.  It  is  about  one- third,  is  it  not?— I do 
not  consider  that  my  farm,  as  I have  to  deal 
with  it,  would  be  a fair  thing  for  the  farming 
community  generally. 

5437.  Is  your  rent  judicial? — Yes,  chiefly 
judicial.  I got  one  holding  a few  years  ago  that 
is  not  judicial ; I got  it  direct  from  the  landlord. 

Chairman. 

5438.  That  is  under  agreement,  the  one  hold- 
ing? —Yes  ; in  that  I have  three  holdings. 

Colonel  Warimj. 

5439.  You  have  very  nearly  answered  one 
question  I was  going  to  ask  you  this  moment.  I 
was  going  to  ask  you  whether  if  you  are  absent 
from  the  farm  it  goes  on  as  well  as  it  would  if 
you  were  present  ? — I do  not  think  it  does. 

5440.  In  fact  you  do  not  differ  from  other 
people,  you  cannot  serve  two  masters  ; you  can- 
not serve  the  Land  Commissioners  and  your  own 
land  at  the  same  time  ? — Certainly,  personally  I 
cannot. 

5441.  You  do  not  hold  your  own  farm  to  be 
a fair  specimen  of  farming  generally  ? — I have 
just  stated  that. 

5442.  You  have  just  said  it;  I need  hardly 
therefore  ask  the  question.  One  other  question 
before  I hand  you  over  to  Mr.  Macartney  ; you 
have  stated  that  there  are  four  cottier  houses  at 
Banbridge,  what  is  the  acreage  of  the  holding  ? 
— Twelve  to  15  acres. 

5443.  We  will  not  be  particular  to  an  acre  or 
two.  What  proportion  of  rent  do  these  houses 
pay  ? — go  far  as  I can  recollect,  the  houses  paid 
within  21.  or  3/.  of  what  the  tenant  was  paying 
for  the  entire  holding. 

Mr.  Macartney. 

5444.  What  class  of  tillage  land  is  it  that  you 
have  under  the  plough  ? — It  varies  very  much. 


Mr.  Macartney — continued. 

5445.  Suppose  you  were  now  going  on  it  your- 
self as  a sub-commissioner,  what  sort  of  rent 
would  you  put  upon  it  ? — I had  a rent  fixed  on 
75  acres  of  it  by  a Sub-Commission  the  year 
before  I joined  the  Land  Commission. 

5446.  What  rent  did  they  fix? — They  fixed 
about  75  acres  at  56/.,  and  about  12  or  15  acres 
of  it  was  not  worth  more  than  2s.  6<Z.  an  acre ; a 
piece  of  rough  ground. 

5447.  That  is  a piece  of  your  tillage  land  ?— 
Yes,  that  is  one  of  my  holdings. 

Mr.  Sexton. 

5448.  What  did  they  takeoff? — What  did  the 
sub-commissioners  take  off  ? 

5449.  Yes  ? — They  reduced  me  from  80/. 
Before  1881  I had  about  25  per  cent,  added 
on ; they  took  off  4 /.  from  what  was  the  rent 
10  years  previously. 

Mr.  Macartney. 

5450.  You  have  told  us  that  you  take 
proximity  into  account  in  fixing  your  rents; 
that  would  depend  entirely  upon  the  size  of  the 
town,  and  its  importance  as  a fair  and  market, 

1 suppose? — Yes. 

5451.  You  fixed  some  rents,  I think,  near 
Moy  ? — Yes. 

5452.  Did  you  allow  anything  for  proximity 
there  ? — Yes. 

5453.  Taking  Moy,  would  you  consider  that 
at  the  top  on  your  percentage  for  proximity? — 
Oh,  certainly  not. 

5454.  I only  want  to  know  what  sort  of  town 
you  take? — We  do  not  look  at  Moy  as  en- 
titled to  be  anything  like  a type  of  proximity 
value,  for  the  simple  reason  that  Moy  is  only 
famous  as  a horse  fair,  and  that  is  held  once  a 
month. 

5455.  It  deals  largely  with  horses  ? — It  is 
chiefly  with  regard  to  produce,  hay  and  straw, 
and  oats. 

5456.  You  would  give  a far  higher  value  at 
Dungannon  than  at  Moy,  I take  it  ? — Oh, 
certainly. 

5457.  In  the  case  where  you  had  evidence  in 
County  Down,  where  the  tenant  on  whose  laud 
you  went  failed  to  give  legal  proof  of  the  im- 
provements, I take  it  that  no  substantial  in- 
justice has  been  done  to  him? — Oh,  yes;  I 
think  there  has  been.  If  the  tenant  had  proved 
his  improvements  we  would  certainly  have  given 
him  credit  for  5 per  cent,  upon  them,  and  I am 
perfectly  sate  in  saying  he  did  not  get  credit  for 

2 per  cent. 

5458.  What  was  the  extent  of  the  farm  there? 
— It  was  a farm  of  33  acres  and  32  perches.  1 
should  state  that  it  was  very  stiff,  heavy,  reten- 
tive clay. 

5459.  And  what  drainage? — Drainage  alto- 
gether-, and  it  was  very  well  done. 

5460.  It  would  cost  about  10/.  an  acre  I 
suppose  ? — That  1 do  not  know  ; we  seldom  give 

more 
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Mr.  Macartney — continued. 


more  than  51.  an  acre,  that  is  if  the  drains  are 
old  drains. 

5461.  Were  these  old  ? — They  had  been  made 
for  a number  of  years. 

5462.  And  they  were  effective? — They  were 
working  when  we  saw  them. 

5463.  And,  in  your  opinion,  was  it  only  stiff 
clay,  do  you  say  ? — Yes,  it  was  a stiff,  retentive 
clay. 

5464.  Thorough  drainage?  — It  was  appa- 
rently “thorough”  drained,  with  the  exception  of 
a very  few  acres. 

5465.  Was  it  the  fault  of  the  solicitor  that  the 
improvements  were  not  claimed  ? — It  seems  that 
was  due  to  an  error  on  the  part  of  the  solicitors 
in  not  putting  them  on  the  back  of  his  notice. 

5466.  Apparently  the  solicitor  ought  to  come 
in  for  his  share  of  the  difference  ? — When  the 
question  arose  as  to  whether  we  could  waive  the 
error,  the  landlord’s  solicitor  objected,  and  the 
chairman  ruled  that  as  they  were  not  on  the 
back  of  the  notice,  and  as  the  landlord’s  solicitor 
objected,  we  could  not  allow  them. 

5467.  I suppose  it  is  the  general  tendency 
with  gentlemen  of  the  legal  profession  to  take 
every  point  they  can  ? — Yes,  we  had  a number 
of  cases  just  about  a week  before  I left  for  this 
Committee,  where  a lot  of  improvements  had  to 
be  left  out  simply  because  the  tenants  could  not 
prove  them. 

5468.  When  you  go  on  the  farm  dealing  with 
improvements'  that  have  been  claimed  and' 
proved  in  court,  do  I understand  from  you  that 
you  endeavour  to  completely  protect  those 
improvements  from  any  confiscation,  or  that  you 
do  not  fix  rent  upon  them? — We  always  make 
it  a point  to  examine  very  carefully  into  im- 
provements to  see  whether  the  money  has  been 
judiciously  laid  out,  and  whether  the  tenant  has 
kept  the  improvements  up.  We  have  always 
decided  not  to  allow  for  improvements  where  we 
have  found  the  tenant  has  made  drains  and  so 
forth,  and  t'-at  they  have  got  choked  up  and 
become  useless ; in  fact  I might  state  that  I have 
been  on  holdings  often  where  the  tenant  claimed 
several  hundred  perches  of  drains  in  court,  and 
when  we  asked  him  to  point  them  out  on  the 
farm  he  failed  to  do  so ; in  that  case  we  allow 
nothing,  we  take  the  land  as  we  find  it. 

5469.  I am  now  taking  a case  where  the  im- 
provements have  been  claimed  and  proved  in 
court,  and  you  find  them  on  the  farm.  Do  you 
deal  with  them  in  such  a manner  as  to  protect 
the  tenant  from  being  rented  on  them,  and  from 
any  confiscation  of  these  improvements  ? — Yes, 
in  fixing  the  rent  we  do ; we  value  the  land  as  we 
find  it,  and  we  give  the  tenant  credit  for  all  the 
improvements  he  claims  if  we  find  them  to 
exist. 

Mr.  Sexton. 

5470.  You  mean  credit  for  what  it  cost  him  to 
make  them  ? — Yes ; for  what  it  cost  to  make 
them. 

0.122. 


Mr.  Macartney. 

5471.  You  calculate  the  capital  outlay,  and 
then  you  give  him  a percentage  on  it? — We 
give  him  a percentage  on  that ; but  we  consider 
the  question  whether  he  has  laid  out  his  money 
properly,  and  whether  it  represents  what  he 
claims. 

5472.  And  so  you,  having  come  to  the  con- 
clusion that  he  has  laid  out  his  money  properly, 
give  him  interest  on  that  ? — Yes  ; that  is  made 
clear  to  us  on  inspection. 

5473.  How  do  you  deal  with  the  increased 
letting  value  which  has  been  added  ? We  have 
had  evidence  from  other  Sub -Commissioners  that 
in  nine  cases  out  of  ten  they  give  the  whole  of 
that  to  the  tenant ; do  I understand  that  that 
has  been  your  practice  ? The  two  previous  Lay 
Commissioners  who  have  been  here  have  both 
told  us  that  in  addition  to  whatever  interest 
there  may  be  upon  the  capital  outlay  on  the 
tenant’s  improvements,  they  give  the  tenant  the 
benefit  of  the  increased  yearly  value.  Do  you, 
or  do  you  not,  give  the  tenant  the  benefit  of  the 
increased  letting  value  ? — If  we  go  on  a holding 
where  the  tenant  claims  that  he  has  spent  oi.  an 
acre  on  his  holding,  we  give  the  tenant  credit  (if 
we  think  he  has  carried  out  that  improvement 
thoroughly)  for  5s.  an  acre  ; and  if  he  has  made 
it  worth  10s.  an  acre,  the  landlord  gets  the 
other  5s. 

5474.  Therefore  I take  it  that  it  has  not  been 
the  practice  of  you  and  your  colleagues  to  give  the 
tenant  the  benefit  of  the  increased  letting  value  ? 
— No,  certainly  not.  If  it  is  a short-lived 
improvement  that  we  consider  well  done,  we 
may  allow  him  more  that  5 per  cent.,  because  he 
has  a shorter  number  of  years  in  which  to  be 
recouped  for  his  outlay  ; but  if  it  is  a permanent 
improvement  that  will  last  for  an  age  or  ages, 
we  will  give  him  a lesser  rate  of  interest;  but 
we  only  give  him  whatever  rate  of  interest  we 
think  right,  taking  into  account  the  nature  of 
the  improvement,  and  the  money  he  has  ex- 
pended and  any  increased  value  that  may  accrue 
from  it. 

5475.  You  do  not  confine  yourself  to  5 per 
cent.,  do  you  ? — No,  we  do  not. 

5476.  You  may  go  up  to  12? — Yes,  and 
we  may  go  down  to  3 per  cent. 

5477.  Do  I take  this  from  you:  That  in  no 
case  do  you  give  the  tenant  any  portion  of 
the  increased  letting  value?— No,  1 never  have 
done  it. 

5478.  Have  you  always  been  on  the  same 
sub-commission? — I have  always  been  on  Mr. 
Bailey’s  Sub-Commission,  with  the  exception  of 
three  months. 

5479.  Who  are  the  lay  Sub-Commissioners 
who  work  with  you  ? — I wrought  first  with  Mr. 
Headech,  afterwards  with  Captain  De  la  Poer, 
afterwards  with  Laurence  Byrne,  and,  I might 
say,  almost  all  the  time  with  Charles  W. 
Thompson ; he  came  to  me  at  Drogheda  when 
he  was  appointed. 

5480.  But  your  legal  Commissioner  has  always 
been  Mr.  Bailey  ? — Yes,  with  the  exception  of 
three  months  with  Mr.  Kane. 

O 0 5481.  How 
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Mr.  Macartney — continued. 

5481.  How  did  you  arrive  at  this  distribution 
of  the  increased  letting  value  ? — I do  not  consider 
the  question  of  a distribution  of  the  increased 
letting  value  at  all.  We  take  the  evidence  with 
regard  to  the  amount  of  money  expended  on  a 
holding  ; we  examine  the  holding  as  we  find  it ; 
and,  as  I have  already  stated,  we  give  the  tenant 
credit  for  his  outlay  if  we  think  he  has  laid  the 
money  out  properly. 

5482.  I want  to  know  this  : Do  you  distinguish 
in  your  own  mind,  in  any  way  whatever,  or  does 
your  Sub-Commission  distinguish,  between  out- 
lay upon  the  improvement  works  and  the  in- 
creased letting  value  which  those  improvement 
works  may  add  to  the  land  ? — No  further  than  I 
have  stated. 

5483.  As  I understand,  the  Sub-Commission 
do  not  distinguish  at  all.  You  have  told  me  that 
you  go  on  the  farm,  you  value  the  improvements, 
and  you  give  the  tenant  a full  percentage  on 
those  improvements  ? — Y es. 

5484.  Then  am  I to  understand  that  your  Sub- 
Commission  distinguishes,  at  the  time  that  you 
are  all  three  together,  settling  what  the  rent  is 
to  be  (your  lay  Sub-Commissioner,  yourself, 
and  your  legal  Sub-Commissioner),  in  all  the 
cases,  or  in  any  case,  where  improvements  exist 
on  a farm  between,  first  of  all,  the  outbry  on  the 
improvement  works,  and  secondly,  the  increased 
letting  value  of  the  land  ? — Well,  1 have  given  an 
answer,  and  it  is  the  only  answer  I can  give, 
and  1 may  say  that  the  way  we  deal  with 
the  improvements  is  this  : my  lay  Commissioner 
colleague  and  myself  value  each  section  of  each 
farm  which  we  have  to  classify  at  a price  ; we 
put  it  down  independently  in  our  books,  and  we 
afterwards  scale  it  off  at  each  price  ; but  there  is 
one  thing  we  always  make  it  a point  to  do,  that  is, 
we  always  consult  together  on  the  holding  before 
we  leave  it  with  regal’d  to  improvements,  how 
much  we  should  deal  with,  and  how  much  we 
should  allow ; and  we  never  take  into  account  the 
question  of  the  increased  letting  value,  but  we 
allow,  as  I have  already  stated,  for  the  improve- 
ments proved  in  court  at  so  much  per  cent,  if  we 
think  the  money  is  properly  laid  out;  and  if  it 
increases  the  value  of  the  holding  beyond  what  we 
allow  the  landlord  gets  the  benefit  in  every  case. 

5485.  I quite  follow  you  in  your  answers,  but 
pardon  me  for  saying  that  your  practice  accord- 
ing to  your  answers  is  inconsistent.  Your 
answers  appear  to  me  diametrically  opposed  to 
each  other  as  to  the  practice  of  your  Commis- 
sion ? — They  may  be. 

5486.  You  say  you  go  on  the  holding  and 
value  the  holding  with  the  tenant’s  improve- 
ments, and  give  the  tenant  5 or  10  per  cent, 
interest,  or  whatever  it  may  be,  upon  his  im- 
provements ; then  in  another  answer  you  say 
that  if  there  is  any  increased  letting  value  above 
that,  you  give  5 per  cent,  of  that  to  the  land- 
lord?— Oh  no,  I certainly  did  not  say  that.  We 
do  not  give  a particle  of  any  percentage,  over  the 
percentage  allowed  to  the  tenant  on  his  outlay, 
to  the  tenant. 

5487.  Then,  do  1 understand  from  you  that  if 


Mr.  Macartney — continued, 
there  is  an  increased  letting  value  resulting  from 
these  improvements,  that  goes  entirely  to  the 
landlord  ? — Certainly,  so  far  as  we  are  con- 
cerned ; but  I may  say  that  it  is  seldom  that  we 
get  a case  of  that  kind  ; we  only  get  it  on  very 
good  bog-land,  that  is,  bog  land  on  a clay  sub-soil 
where  the  tenants  who  cut  the  turf  off  have  been 
made  to  leave  the  soil,  or  the  remnant  of  the 
soil,  for  future  cultivation  in  a judicious  manner 
by  the  landlord  or  his  agent,  or  in  some  swampy 
or  wet  lands,  as  Mr.  Cunningham  has  already 
explained. 

5488.  Then  I may  take  this  from  you  that 
the  practice  of  your  Sub-Commission  would  be 
this,  that  if  you  went  on  a holding  of  which 
there  were  (we  will  take  it)  50  acres,  I will 
take  it  of  tillage,  or  take  part  of  it,  if  you  like, 
laid  down  in  grass,  and  you  were  satisfied  that  on 
hat  holding  the  tenant  had  expended  10/.  an 
acre  in  drainage,  high  cultivation,  or  in  laying 
down  proper  pasture,  and  that  the  expenditure  of 
the  tenant  had  improved  the  letting  value  of 
that  holding  (we  will  say)  10s.  an  acre,  you 
would  merely  give  the  tenant  the  interest  upon 
the  capital  sum  laid  out  in  the  improvement 
works,  and  the  whole  of  the  increased  letting 
value  would  go  to  the  landlord  ? — Yes,  but  if  the 
tenant  by  an  outlay  of  10/.  has  only  increased 
the  letting  value  of  that  holding  10s.  per  acre  (as 
you  said  in  your  quotation)  we  have  to  allow  the 
tenant  5 per  cent,  on  that,  which  leaves  nothing 
over  and  above  to  the  landlord. 

5489.  You  might,  in  the  percentage  which  you 
give  to  the  tenant,  heap  up  the  whole  of  the 
increased  letting  value  ?—  Oh,  yes,  if  the  tenant 
proves  clearly  that  he  has  laid  out  10/.  an  acre 
on  his  holding,  and  we  on  an  inspection  find  that 
he  has  laid  out  that  10/.  an  acre  judiciously,  and 
that  it  has  only  increased  the  letting  value  of 
that  acre  by  10s.  the  tenant  gets  the  entire  credit 
for  that,  because  that  is  5 per  cent,  on  his  outlay 
of  money  ; but  there  is  one  point  of  your  ques- 
tion that  we  do  not  consider  in  the  question  of 
permanent  improvement,  and  that  is  high  cultiva- 
tion. 

5490.  I did  not  say  that  it  was  considered  ? — 
But  you  mentioned  it. 

5491.  Yes,  but  1 am  not  talking  of  permanent 
improvements  at  all  ?-— With  regard  to  the  ques- 
tion of  high  cultivation  or  low  cultivation,  that 
is  one  element  we  take  very  particularly  into 
account,  and  in  the  case  of  deterioration  we 
value  the  holding  accordingly.  If  we  find  the 
tenant  has  been  overcropping  it  for  years  and 
not  manuring,  we  take  into  consideration  as  far 
as  we  are  able  the  value  of  the  holding  in  its 
normal  condition  and  not  in  its  deteriorated  state ; 
but  we  always  put  on  the  pink  report  that  we 
have  done  so  for  the  guidance  of  the  valuer  who 
may  go  over  it  after  us  in  case  of  an  appeal. 
With  regard  to  high  cultivation,  if  the  tenant  has 
been  cultivating  his  farm  in  a very  high-class 
manner  and  has  been  filling  it  with  manure,  and 
we  find  it  carrying  crops  rather  beyond  what  it 
would  under  ordinary  cultivation,  we  do  not  renr 
the  tenant  on  his  high  cultivation  so  far  as  we  are 
able  to  judge. 

5492.  It 
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5492.  It  would  be  an  important  element 
which  you  would  consider  ?— Yes. 

5493.  For  which  the  tenant  ought  to  get  some 
benefit  ? — Yes. 

5494.  That  is  the  only  reason  I mention  it  ? — 
We  do  not  think  it  fair  to  rent  the  tenant  on  one 
side  of'  a fence  on  his  high  cultivation  higher 
than  we  rent  the  tenant  farming  on  the  ordinary 
mode  of  cultivation  on  the  other  side,  when  he 
has  not  such  heavy  crops  on  the  same  class 
of  soil. 

5495.  I only  mention  that  as  an  element  in 
the  case  I put  to  you  because  I.  want  to  make 
this  quite  clear.  In  fixing  the  percentage  which 
vou  give  the  tenant  for  his  outlay  on  the  im- 
provement works,  do  you  or  do  you  not  fix  that 
percentage  so  that  he  may  have  the  full  annual 
benefit  of  these  works  ? — Yes,  where  that  per- 
centage does  not  do  more  than  cover  the 
increased  value  of  the  holding  we  certainly  give 
it  all  to  him. 

5496.  I wanted  to  know  this ; of  course  it  is 
perfectly  open  to  an  agricultural  valuer  to  have 
different  ways  very  often  of  getting  at  the  same 
thing ; and  the  system  you  have  described  here 
is  certainly  (to  my  mind  at  all  events,  and  I am 
not  speaking  of  anybody  else  on  the  Committee ) 
very  different  to  that  which  has  been  described 
by  Colonel  Bayly  and  Mr.  Cunningham  ? — I do 
not  know  the  system  of  any  other  one.  I am 
describing  as  well  as  I can  the  system  on  which 
we  deal  with  it. 

5497.  I am  not  in  the  least  finding  fault ; but 
agricultural  experts  may  often  arrive  at  the  same 
ends  by  different  methods,  and  I wanted  to  find 
out  from  you  whether  in  fixing  the  percentage 
you  give  to  the  tenant  on  his  improvement  works, 
you  fixed  any  percentage,  having  regard  to  the 
fact  that  you  desired  to  give  to  him  the  full 
benefit  of  the  annual  value  of  them? — Yes,  so 
far  as  there  is  a return  for  his  outlay. 

5498.  Upon  this  question  of  improvements,  I 
think  you  have  told  the  Chairman  that  you  have 
found  that  there  has  been  some  hardship  in  the 
view  of  the  tenants.  Mr.  Cunningham  has 
suggested  that  the  difficulty  might  be  got  rid  of 
by  fixing  a date ; he  did  not  fix  it,  but  he 
suggested  that  the  difficulty  might  be  got  rid  of 
by  fixing  a date  down  to  which  the  presumption 
should  be  entirely  in  favour  of  the  tenants,  sub- 
ject to  a limited  check  in  favour  of  the  landlords. 
What  do  you  say  to  that? — In  my  opinion  it 
would  altogether  put  an  end  to  improvement. 

5499.  Could  you  tell  the  Committee  then 
what  the  character  of  the  improvement  is  to  which 
you  refer  ? — I do  not  think  there  should  be  any 
point  at  which  reclamation  from  either  mountain 
or  waste  land  should  be  stopped  at  all. 

Mr.  Sexton. 

5500.  Or  buildings? — Or  buildings,  where 
buildings  are  taken  into  account.  You  see,  in 
Ulster  we  presume  the  buildings  are  the  tenant’s, 
unless  the  landlord  can  prove  that  he  erected 
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them,  or  gave  part  of  the  cost  towards  the 
erection. 

Mr.  Macartney. 

5501.  We  will  come  to  the  matter  of  the 
Ulster  custom,  but  you  would  be  prepared  to 
allow  the  presumption  in  favour  of  the  tenant  to 
go  back  any  distance  with  regard  to  reclamation 
of  waste  land  ? — I think  it  would  be  only  fair 
that  that  presumption  should  be  in  favour  of  the 
tenant. 

5502.  I presume  that  with  regard  to  reclama- 
tion of  waste  land  there  is  always  a check  in  the 
fact  that  most  reclamation  requires  to  be  main- 
tained?—If  you  remove  boulder  stones  and 
rocks  there  is  very  little  risk  of  them  going  back 
again. 

5503.  I suppose  there  would  be  no  chance  of 
their  being  buried  before  another  Sub-Commis- 
sioD  came  back  again,  would  there  ? — I do  not 
know. 

5504.  I am  not  talking  now  about  such  recla- 
mation, but  outside  that  we  will  say — reclamation 
of  light  mountain  land — that  would  be  liable  to 
require  to  be  perfectly  maintained  ? — Yes,  I have 
wrought  for  some  time  in  County  Down,  and  I 
think  if  a good  deal  of  the  reclamation  there  was 
not  maintained  it  would  go  back  to  its  original 
state,  the  country  would  get  covered  with  furze, 
a large  portion  of  it,  owing  to  the  nature  of  the 
soil  and  the  sub-soil. 

5505-6.  Assuming  that  this  suggestion  was 
adopted,  do  you  think  it  would  be  necessary 
to  have  a very  careful  registration  of  improve- 
ments at  each  survey  of  the  holding  for  the  pur- 
pose of  fixing  the  rent  ? — I can  only  speak  of 
the  time  since  I joined  the  Land  Commission, 
since  that  time  we  have  had  to  make  these  maps 
and  our  pink  reports,  and  I think  if  the  Sub- 
Commissioner  goes  carefully  into  each  holding 
and  everything  connected  with  the  holding,  with 
regard  to  improvements,  aspect,  water  supply, 
situation,  &c.,  that  it  is  a very  good  record. 

5507.  Yes,  excellent ; the  record  is  there,  but 
no  one  is  responsible  for  keeping  that  record.  I 
have  no  doubt  you  make  a very  good  record? — 
1 understood  the  Land  Commission  was  resp  -n- 
sible  for  keeping  it. 

5508.  Do  they  keep  your  field  books? — Well, 
we  send  them  in,  but  I think  the  most  important 
record  is  our  map  and  pink  report.  I under- 
stand they  have  built  strong  rooms  to  keep  them 
in. 

5509.  You  confine  yourself,  therefore,  with 
regard  to  that  suggestion,  entirely  to  buildings 
and  reclamation  ? — Yes,  with  regard  to  the  point 
to  which  you  would  go  back. 

5510.  Your  duties  as  a Sub-Commissioner  in 
fixing  rent  only  began  in  1889,  I think  you  told 
us? — Yes,  in  1889. 

5511.  And  after  arriving  at  a decision  about 
lire  rent  of  any  particular  holding,  I take  it  that 
vou  would  first  consider  the  capacity  of  the 
soil  ? — Yes. 

5512.  Its  carrying  capacity  for  quantities  ? — ■ 

P p Yes  ; 
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Mr.  Macartney — continued. 

Yes  ; we  always  consider  the  carrying  power  in 
the  question  of  grass  lands. 

5513.  And  practically  (I  will  put  it)  the  pro- 
ductive power ; it  is  the  same  thing  in  the  case 
of  tillage  ? — Yes. 

5514.  You  also  consider  its  proximity  to  a 
good  market? — Yes. 

5515.  And  you  consider  the  water  supply? 
—Yes. 

5516.  Then  with  regard  to  prices,  you  have 
them  generally  in  your  mind,  I suppose? — Yes, 
generally. 

5517.  With  regard  to  the  rents  you  have 
taken  up  and  fixed,  may  I take  it  that  so  far  as 
the  judging  may  go  you  believe  you  have  done 
substantial  justice  between  landlord  and  tenant  ? 
Are  you  satisfied  yourself  ? — W ell,  we  strive  to 
arrive  at  what  we  consider  an  honest  rent ; and 
I must  say  we  have  not  been  very  much  upset 
by  the  Court  of  Appeal.  I have  a list  with  me 
which  bears  evident  proof  of  that  in  the  County 
Armagh. 

5518.  Mr.  Cunningham  has  suggested  that  in 
future  very  considerable  relief  might  be  given 
to  the  work  of  the  Land  Commission  (1  do  not 
know  whether  it  was  Mr.  Cunningham,  but  it 
was  one  of  the  witnesses  here)  by  altering  the 
procedure.  Do  you  agree  that,  the  work  might 
be  facilitated  by  doing  away  with  the  hearing 
before  the  legal  Sub-Commission? — 1 would  not 
go  in  for  doing  away  at  all  with  the  hearing  in  a 
great  many  cases  before  the  Sub-Commission. 
1 think  it  would  be  an  absolute  necessity  that  a 
great  many  of  the  cases  should  be  heard  before 
the  Sub-Commission,  but  I think  there  are  a 
great  many,  cases  where  they  might  be  dealt 
with  without  a hearing. 

5519.  Has  your  experience  suggested  to  you 
any  way  in  which  one  class  of  cases  could  be 
separated  from  the  other  ? — I think  where  it  is 
merely  a question  of  value,  and  where  the  tenant 
supplies  the  claim  for  improvements  on  the  back 
of  his  originating  notice,  and  where  no  point  of 
law  arises  (as  in  a great  many  cases  it  does  not), 
there  would  be  nothing  to  prevent  the  lay  Sub- 
Commissioners  in  that  case  fixing  a fair  rent 
without  a hearing.  I do  not  see  why,  if  a lot  of 
cases  were  filed  off  to  hear,  a certain  notice  might 
not  be  sent  to  the  landlord  and  tenant,  asking 
them  to  take  advantage  of  such  a method  in 
those  cases  as  we  do  under  Rule  73  at 
present ; that  would  be  to  examine  the  cases 
by  the  lay  Commissioner  and  fix  a rent,  from 
which  there  would  be  no  appeal  if  both  sides 
agreed. 

Mr.  Lcese. 

5520.  That  is  by  consent? — Yes, under  Form  73 
of  Land  Commission  Rules  the  landlord  and 
tenant  can  at  present  agree  to  have  the  rent  fixed 
by  the  Sub-Commissioners,  but  that  is  a mutual 
agreement,  and  when  we  fix  the  rent  there  is  no 
appeal  from  it,  because  they  have  both  agreed  to 
it ; but  in  a great  many  cases  outside  that,  I 
think, I am  sure.it  would  bean  absolute  necessity 
that  there  should  be  a.  hearing. 


Mr.  Macartney. 

5521.  Do  you  think  that  the  course  you  have 
suggested  would  be  adopted  by  any  considerable 
proportion  of  the  tenants  in  Ireland  ? — I could 
not  tell  that.  We  fix  a great  many  rents  where 
the  landlord  appeals  and  where  the  tenant  appeals 
and  where  nothing  more  ever  comes  out  of  it. 


Mr.  T.  W.  Russell. 

5522.  Do  you  suppose  the  abolition  of  the 
Sub  Commission  would  be  accepted  by  a great 
many  tenants  ? — The  abolition  of  the  Sub-Com- 
mission altogether? 

5523.  Yes  ? — No,  I think  it  would  be  the  very 
opposite ; I am  quite  sure  it  would. 


Mr.  Macartney. 

5524.  Practically,  what  you  have  suggested 
might  be  done  by  an  ordinary  agreement  by 
landlord  and  tenant  out  of  court  altogether  ? — 
That  is  to  fix  the  rent  themselves? 

5525.  Yes? — They  may  do  it  if  they  choose, 
but  we  have  had  some  experience  with  regard  to 
that. 

5526.  If  they  could  not  agree  amongst  them- 
selves, do  you  think  they  would  be  more  likely 
to  agree  in  the  way  you  suggest? — I am  only 
saying  that,  provided  the  landlord  and  tenant 
were  both  satisfied  that  it  was  merely  a case  of 
value  and  to  revise  the  rent,  they  might  mutually 
agree  to  have  it  done  in  that  way. 

5527.  What  proportion  of  cases  do  you  think 
that  would  affect? — I could  not  form  an  opinion 
with  regard  io  that. 

5528.  Now,  with  regard  to  the  15  years’ 
term,  what  is  your  view  upon  that? — I a<»'ree 
with  other  witnesses  ; I think  it  should  be 
shortened. 

5529.  On  what  ground? — On  the  ground  that 
there  is  so  much  fluctuation  in  prices.  I do  not 
know  what  the  future  may  do,  but  there  has  been 
much  fluctuation  in  the  cost  of  labour  so  far  as 
tillage  farms  are  concerned. 

5530.  All  over  Ireland  ? — I can  only  speak  of 
the  north.  I know  the  north  better  than  any 
other  part,  and  I think  one  element  with  regard 
to  fixing  rent  is  that  Commissioners  should  be 
kept  as  much  as  possible  in  the  districts  that  they 
know. 

5531.  That  would  principally  apply,  I suppose, 
to  Antrim  and  Down? — With  regard  to  tillage? 

5532.  Yes;  to  labour? — It  applies  a great  deal 
to  Ulster;  it  applies  quite  as  much  to  Tyrone  and 
Londonderry. 

5533.  Would  you  say  it  applied  to  Tyrone  at 
the  present  moment  ? — With  regard  to  the  cost 
of  labour  ? 

5534.  With  regard  to  the  cost  oflabour;  yes? 
— Well,  I cannot  tell  so  definitely  with  regal’d  to 
Tyrone,  it  is  only  from  hearing  the  question 
discussed  by  Tyrone  men. 

5535.  But  you  have  no  knowledge  yourself  as 
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Mr.  Macartney— continued, 
to  that  ? — No  personal  knowledge  with  regard  to 
Tyrone. 

5536.  With  regard  to  Antrim  and  Down  we 
knew  what  it  is  ? — Yes. 

5537.  Then  may  I take  it  that  you  have  no 
reason  to  suppose  that  there  would  be  less 
fluctuation  in  7 years  than  in  15  years  — No; 
but  supposing  prices  to  be  on  the  rise,  if  it  were 
not  a 7 years’  limit,  the  landlord  would  have 
to  suffer  injustice  by  getting  no  participation  in 
the  rise  of  prices ; and  if  it  were  a 7 years’ 


Mr.  Macartney — continued. 

limit,  it  would  be  similar  with  regard  to  the 
tenant  in  the  case  of  a fall  in  prices. 

5538.  Practically  your  view  is  the  same  as 
that  which  Mr.  Cunningham  expressed,  that  is, 
that  with  a limit  of  7 years  less  injury  would 
result  to  either  party  from  fixing  fair  rents  ? — I 
would  say  7 to  10  years  ; 1 would  be  as  much 
inclined  to  10  as  anything  else. 

5539.  But  you  think  15  too  long? — I think 
so,  judging  from  what  has  taken  place  within  the 
last  judicial  term. 
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Friday,  22nd  June  1894. 


Mr.  Brodrick. 

Mr.  Dillon. 

Mr.  Hayes  Fisher. 
Mr.  Macartney. 
Mr.  M‘Cartan. 


Mr.  John  Morley. 
Mr.  T.  W.  Russell. 
Mr.  Sexton. 
Colonel  Waring. 


The  Right  Honourable  JOHN  MORLEY  in  the  Chair. 


Mr.  Thomas  MacAfee,  again  called  in  ; and  further  Examined. 


Mr.  Hayes  Fisher. 

5540.  Y ou  attach  great  importance  to  a know- 
ledge of  the  variety  of  local  circumstances  affect- 
ing holdings,  and  quite  rightljr.  Now  you  are 
aware,  I suppose,  that  there  is  a considerable 
difference  in  the  amount  of  county  cess  in  dif- 
ferent counties  in  Ireland  ? — Yes. 

5541.  What  have  you  found  that  difference  to 
be  yourself  ? — We  find  that  the  county  cess 
in  Armagh,  where  we  are  valuing  at  'present,  is 
pretty  high,  and  for  this  reason,  that  the  valua- 
tion there  is  particularly  high. 

5542.  But  you  do  find  a very  considerable 
difference ; in  some  counties  it  would  be  very 
much  higher  than  it  would  be  in  other  counties? 
-Yes. 

5543.  Would  that  be  a circumstance  that 
would  affect  your  consideration  at  all  in  fixing  a 
fair  rent  ? — Oh,  yes,  we  have  to  consider  that, 
because  we  have  to  answer  one  of  the  queries  on 
our  pink  report  on  an  assumption  with  regard  to 
county  cess  and  poor  rate. 

5544.  Then,  if  you  were  fixing  a fair  rent  on 
a holding,  say  of  30  acres,  in  one  county  where 
the  county  cess  was  very  much  higher  than  it 
was  in  another  county,  where  you  were  also 
fixing  a fair  rent,  you  would  fix  a lower  rent  on 
the  30  acres  where  the  cess  was  higher  than  you 
would  on  the  holding  where  the  cess  was  lower  ? 
— Yes,  because  a tenant  has  to  pay  all  the  county 
cess,  and  it  is  an  element  in  fixing  the  rent. 

Mr.  Brodrick. 

5545.  In  fixing  rents  what  do  you  allow  for 
proximity  to  a town  ? — It  altogether  depends  on 
the  distance  that  the  farm  lies  from  the  town,  and 
the  size  of  the  town. 

5546.  To  what  extent  do  you  consider  that 
distance  bears  on  the  question  ; I mean,  how  near 
to  the  town  would  you  consider  the  question  of 
proximity  to  a town  at  all? — It  altogether 
depends  on  the  town,  and  the  importance  of  the 
town  as  regards  markets,  or  its  facilities  for 
shipping  farm  produce. 

5547.  Well,  take  the  case  of  a town  like  the 
town  of  Caledon  ; you  fixed  some  rents  there, 
did  you  not  ? — Yes. 


Mr.  Brodrick— continued. 

5548.  Would  you  allow  anything  for  proximity 
within  a mile  of  the  town  ? — Yes,  we  might. 

5549.  What  sort  of  percentage  would  you  give 
a man  for  proximity,  within  a mile  of  the  town  of 
Caledon  ? — It  would  depend  very  much  on  the 
situation  of  the  farm  as  well  as  everything 
else. 

5550.  I think  you  did  not  fix  the  rents  in  a 
case  in  which  a man  named  Arches  had  the  rents 
fixed  against  Lord  Caledon  a quarter  of  a mile 
from  the  town.  I think  they  were  fixed  by 
Mr.  Cunningham  there? — I might  say  that  in  the 
cases  I was  on,  quite  close  to  the  town  of  Cale- 
don, I was  acting  as  an  appeal  valuer  for  the 
Chief  Commissioners. 

5551.  But  you  fixed  the  rent  in  a case  of 
Caledon  v.  Allen,  did  not  you? — It  is  very  hard 
to  recollect  the  particular  case  now.  We  have 
fixed  hundreds  of  cases  since  that  time. 

5552.  I think  you  have  a copy  of  the  pink 
paper  here  on  which  you  fixed  the  rent  ? — I dare 
say  I will  be  able  to  identity  it  ( referring  to  the 
document ) ? — Yes,  I remember  this  case. 

Mr.  Sexton. 

5553.  What  is  the  name  of  the  case  ? — Sarah 
Allen  v.  Lord  Caledon.  1 remember  it  for  two 
reasons  : 1 remember  fixing  the  rent,  and  I re- 
member the  Chief  Commissioner  sending  the 
Report  down  for  us  to  go  out  and  re- value  the 
holding,  and  we  sent  it  back  to  them. 

Chairman. 

5554.  On  what  ground  ? — On  the  ground  that 
we  had  fixed  it,  and  that  they  had  sent  it  by 
mistake  to  us  to  revise  as  appeal  valuer’s. 

Mr.  Brodrick. 

5555.  Did  you  allow  anything  there  for  proxi- 
mity?— The  report  will  tell  that.  I will  just 
keep  the  report  a moment  ( after  referring  to  the 
report)  ? — No,  we  did  not. 

5556.  That  was  within  three-quarters  of  a 
mile  of  the  town  of  Caledon,  was  it  not? — No, 
certainly  not;  so  far  as  my  recollection  serves  me 
it  was  about  a mile  and  a-half  to  two  miles  away. 

I cannot 
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Mr.  Erodrick — continued. 

I cannot,  from  memory  ,put  it  down  to  a very  few 
perches,  but  so  far  as  my  recollection  serves  me, 
it  was  from  a mile  and  a-half  to  two  miles. 

5557.  As  a matter  of  fact,  it  states  here 
(which  I think  is  your  report)  : “ Situation  as 
to  markets,  railways,  and  country  roads  ; Armagh 
Market,  nine  miles  ; Caledon,  one.  mile ; inter- 
sected by  county  road”? — Then  it  is  a little 
nearer  than  I thought  it  was. 

5558.  In  that  case  you  allowed  nothing? — 
No. 

5559.  Do  not  you  think  in  a case  of  that  kind 
that  it  seems  to  be  rather  a strong  case  to  add 
something? — Well,  Ave  did  not  look  at  Caledon 
as  a very  important  market  toAvn  ; in  fact  we  did 
not  loek  on  it  in  the  sense  of  a market  town  at 
all;  if  we  had  Ave  Avould  not  have  put  doAvn 
Armagh  as  the  market  toAvn. 

5560.  In  a case  a quarler  of  a mile  from  that 
toAvn  I see  50  per  cent,  was  added  for  proximity 
value  ?— I cannot  account  for  Avhat  other  men 
Avill  do;  I Avill  only  accouut  for  what  I do 
myself. 

5561.  There  is  a certain  discrepancy  betAveen 
the  two,  is  there  not  ? — There  may  be,  and  very 
generally  there  is  a discrepancy  between  the 
Avork  of  different  men.  That  case  was  appealed, 
and  it  Avas  inspected  by  two  appeal  valuers, 
and  our  rent  Avas  confirmed,  even  if  Ave  made 
a mistake. 

5562.  You-  fixed  some  rents  on  the  ShaAV 
Estate  in  County  Armagh,  I think  ? — Yes,  Ave 
fixed  a good  many,  over  a hundred. 

5563.  Do  you  remember  a case  of  a man 
named  George  Campbell,  whose  rent  was 
18/.  17s.  ID/.?— Yes. 

5564.  You  reduced  it  to  8/.? — I mentioned 
that  case  here  the  last  da!y,  and  I mentioned  at 
the  same  time  that  the  same  tenant  had  a hold- 
ing across  the  fence  on  Avhich  Ave  confirmed  the 
old  rent., 

5565.  Unless  you  have  explained  it  to  the 
Committee  already,  Avonld  you  explain  Avhy  it 
Avas  that  on  the  one  you  felt  it  necessary  to 
reduce  the  rent  so  largely,  and  on  the  other  con- 
firm the  old  rent? — We  valued  both  cases  on  the 
same  basis  so  far  as  our  ability  served  us  to  do 
so.  No  matter  what  the  reduction  is,  we  always 
give  it ; if  the  tenant  is  entitled  to  a big  reduc- 
tion we  give  it,  and  if  the  tenant  is  entitled  to  no 
reduction  Ave  do  not  give  any. 

5566.  In  that  case  did  you  reduce  the  rent  in 
consequence  of  the  improvements  made  by  the 
tenant,  or  on  Avhat  ground  ? — Any  improvements 
the  tenant  proved  in  court  that  we  found  existed- 
Avhen  we  went  on  ihe  holding  we  gave  him  credit 
for  them,  and  whatever  that  reduced  our  gross 
rent  by  Ave  fixed  the  rent  at  the  fair  rent  that 
that  produced. 

5567.  When  you  come  to  reduce  a rent  60  or 
70  per  cent,  (as  is  done  in  this  case)  there  would 
probably  be  some  special  circumstances,  would 
there  not? — There  may  have  been  some  special 
circumstances  outside  our  knoAvledge  by  which 
the  rent  was  increased  to  that  amount,  but  Ave 
had  not  that  specially  before  us;  we  only  had  the 
fact  that  the  rent,  in  1877,  was  so  much,  and  that 
the  Poor  LaAv  valuation  Avas  so  much  ; then  we 
inspected  the  holding;  and  we  did  it  on  the  same 
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basis  in  the  case  of  that  tenant  as  in  the  case  of 
all  other  tenants ; Ave  fixed  the  rent  of  8/.,  and 
we  considered  that  a fair  rent. 

5568.  To  AA'hat  extent  do  you  take  into  con- 
sideration the  Poor  Law  valuation  ? — We  do  not 
take  the  Poor  Luav  valuation  into  consideration 
any  further  than  that  it  goes  as  an  element  in 
fixing  a fair  rent.  I have  been  asked  if  we 
make  any  difference  between  having  a Poor 
LaAv  valuation,  or  county  cess  on  a high  basis,  or 
on  a low  basis,  and  I have  said  that  we  do. 

5569.  You  find  it  to  some  extent  a guidance  ? 
— Well,  it  is  a thing  that  you  have  to  deal  Avith 
generally.  Is  it  the  Poor  Law  valuation  on  the 
entire  holding  that  you  refer  to  ? 

5570.  Yes  ? — We  do  not  pay  any  attention  to 
that. 

5571.  Then  I suppose  you  consider  that  the 
Poor  Law  valuation  is  a better  guide  than  the 
existing  rent? — We  do  not  look  on  it  as  any 
guide  at  all,  because  Ave  find  it  varies  so  much. 
In  Armagh  AAre  have  fixed  rents  more  than  50  per 
cent,  under  it.  In  Meath  we  have  fixed  rents 
at  it. 

Chairman. 

5572.  In  Armagh  what  did  you  say  you  did  ? 
— We  have  fixed  rents  more  than  50  per  cent, 
under  the  Poor  LaAv  valuation  in  Armagh. 

5573.  And  in  Meath  Avhat  have  you  done  ? — 
In  Meath  Ave  have  fixed  rents,  often,  at  the  Poor 
Law  valuation. 

Mr.  T.  W.  Russell. 

5574.  Does  that  difference  arise  mainly  from 
the  fact  that  the  valuation  in  Armagh  Avas  very 
high  ? — That  is  supposed  to  be  the  eause  of  the 
difference.  There  is  no  doubt  that  Armagh  is 
the  highest  county  Avith  regard  to  Poor  LaAv 
valuation  that  I have  Avrought  in, 

Mr.  Brodrick. 

5575.  I see  here  you  fixed  some  i-ents  of  Lord 
Dartrey’s  in  Armagh? — Yes. 

5576.  Do  you  remember  the  case  of  a man 
Avho  had  a holding  of  13  acres  2 roods ; 
Government  valuation  21/.,  old  rent,  22/.  7v.  6(Z., 
and  Avhose  rent  you  reduced  to  12/.  ? — I have  no 
doubt  that  is  the  case. 

5577.  Therefore  you  gave  a rent  of  12/.  upon 
13  acres  ; was  it  brought  to  your  notice  that  in 
the  adjoining  farm  held  by  a tenant  named 
Crocker  it  Avas  proved,  before  the  Head  Com- 
missioners, that  the  tenant  had  sublet  two  acres 
for  50s.  an  acre  ? — Crocker’s  farm  did  not  come 
before  us  in  evidence,  and  Ave  had  nothing  to  do 
Avith  it ; in  fact  Ave  would  not  have  had  anything 
to  do  Avith  that  even  if  it  had,  because  Ave 
neA-'er  take  evidence  with  regard  to  a thing 
Ave  are  not  going  to  inspect ; Ave  only  deal  with 
the  evidence  Avith  regard  to  the  cases  Ave  have  in 
hand. 

5578.  Then  you  do  not  consider  that  sub- 
letting is  any  guide  ?— We  do  not  deal  with  sub- 
letting in  any  Avay  unless  it  is  before  the  Court. 
W e never  take  evidence  with  regard  to  a case 
that  might  have  been  fixed  by  other  Commis- 
sioners outside  our  case. 
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Mr.  T.  W.  Russell. 

5579.  In  other  words,  you  have  a system 
founded  upon  certain  principles,  and  you  adhere  to 
it  ? — Y es  ; we  would  not  take  evidence  on  a case 
that  may  never  come  before  us,  and  that  cannot 
come  before  us ; because  we  cannot  give  an 
opinion  with  regard  to  what  may  have  been 
done  on  another  holding. 

Chairman. 

5580.  Which  you  cannot  test  ? — Which  we 
cannot  test.  We  cannot  go  over  the  country 
examining  holdings  that  are  not  before  the  court. 

Mr.  Brodrich. 

5581.  But  I suppose,  if  it  is  within  your  know- 
ledge that  a certain  price  is  got  for  land,  that 
bears  to  some  extent  on  the  rent  you  would  fix 
upon  it  ? — No  ; we  do  not  allow  that  to  have  any 
weight  in  our  mind  at  all.  If  the  case  is  before 
the  court  and  there  is  a sub-letting  on  it,  and  the 
landlord  brings  forward  evidence  that  the  tenant 
has  sublet  a portion  of  this  holding  at  so  much 
per  acre,  then  we  are  bound  to  take  that  evidence 
and  deal  with  it  as  we  think  right. 

5582.  I presume,  taking  the  gloomy  view  you 
do,  you  would  rather  discourage  the  power  of 
sub-letting ; you  consider  the  power  of  sub- 
letting should  be  restricted  to  some  extent  ? — I 
do  not  think  that  sub-letting  is  a good  thing  in 
principle. 

5583.  You  think,  at  all  events,  that  the  rent 
you  are  fixing  is  not  likely  to  be  the  rent  that 
could  be  obtained  ? — Certainly  not,  because  there 
are  many  things  to  consider  in  sub-letting.  That 
case  that  you  refer  to  may  be  the  case  of  the  man 
letting  two  very  good  acres  of  his  holding  for 
the  six  months’  grazing,  where  the  tenant  has  to 
keep  up  the  fences,  pay  the  taxes,  and  to  take 
every  other  responsibility  connected  with  the 
holding  upon  himself. 

5584.  Have  you  fixed  tenant-right  much  out- 
side Ulster? — Do  you  mean  specified  value  ? 

5585.  Specified  value,  yes  ? — Not  much. 

5586  You  have  fixed  a certain  number  of 

cases  outside  Ulster  ? — A few, 

5587.  What  principle  do  you  go  upon  in  arriv- 
ing at  a specified  value  ? — Well,  we  have  had 
very  few  cases  of  specified  value  ; but  outside 
Ulster  the  principle  that  I generally  have  in  my 
mind  with  regard  to  fixing  specified  value  is  that 
we  first  fix  a fair  rent,  and  then  we  fix  a compe- 
tition rent,  and  we  consider  the  amount  of  money 
that  the  difference  between  the  two  capitalised 
should  bring  to  the  tenant. 

5588.  The  difference  between  the  fair  rent  and 
the  competition  rent  you  capitalise,  as  it  were  ? — 
Yes. 

5589.  At  what  number  of  years’  purchase  ? — 
Well,  we  take  the  fair-  rent  at  so  much,  and  the 
competition  rent  at  so  much,  and  we  consider 
how  much  money  it  would  take  to  recoup  the 
tenant,  say  at  4 per  cent,  interest,  the  difference 
between  the  two  : that  is  one  way  of  arriving 
at  it. 

5590.  I only  just  want  to  get  at  it  in  figures  ; 
suppose  you  fixed  the  fair  rent  at  40/.  and  the 
competition  rent  at  50/.,  what  would  you  then 
consider  the  specified  value  to  be? — In  that  case, 
at  4 per  cent.,  it  would  be  250/. 


Mr.  Brodrich — continued. 

5591.  We  have  had  some  evidence  to  the  effect 
that  it  is  considered  a hardship  that  the  specified 
value  should  be  fixed  ; do  you  agree  with  that  ? 
—That  depends  on  the  circumstances  under 
which  you  are  asked  to  do  it.  I hold  that  the 
right  of  pre-emption  is  rather  a hardship  against 
the  tenant. 

5592.  You  think  it  is  a hardship? — Yes,  I 
think  in  a great  many  cases  it  is  exercised  where 
it  is  rather  a hardship. 

5593.  Colonel  Bayly  stated,  in  answer  to  a 
Member  of  the  Committee,  that  when  the  speci- 
fied value  of  a tenancy  has  been  fixed,  the  land- 
lord can  purchase  at  the  sum  so  fixed,  and  that 
any  improvements  which  the  tenant  has  made  in 
the  meantime  are  lost  to  him ; do  you  agree  with 
that  ? — Well,  I cannot  answer  that  question,  be- 
cause I have  never  had  a case  before  me  with  re- 
gard to  that. 

5594.  You  have  never  had  the  point  before 
you  ? — No,  and  I do  not  know  the  law  on  the 
subject  either. 

5595.  You  consider  that  a legal  question? — 
Yes;  I do  not  know  the  law  on  the  subject  with 
regard  to  the  improvements  that  the  tenant 
might  make  between  the  time  at  which  we  would 
fix  the  specified  value  and  the  time  at  which  the 
landlord  would  take  up  the  holding. 

5596.  If,  by  Section  8 of  the  Act  of  1881,  it 
is  provided  that  the  value  of  the  improvements 
made  by  the  tenant  since  the  time  at  which  such 
specified  value  was  fixed,  if  that  value  is  to  be 
taken  into  account,  I suppose  the  tenant  would 
not  lose  his  improvements? — If  a point  like  that 
arose  before  me  I would  immediately  refer  it  to 
my  Chairman  and  be  guided  by  him. 

5597.  What  has  been  your  experience  with 
regard  to  improvements  by  the  landlords  ; have 
you  found  them  able  to  prove  their  improve- 
ments ? — I have  had  very  f eAv  cases  with  regard 
to  that  subject.  Outside  Ulster  I had  one  or 
tAvo  cases  only  where  the  landlord  had  made 
drains  ; Ave  gave  the  landlord  credit  for  those, 
but  Ave  have  had  cases  where  the  landlord  claimed 
buildings  outside  Ulster  and  Avhich  Ave  gave  him 
credit  for. 

5598.  Had  landlords  in  your  experience, 
where  you  have  been  fixing  rents,  kept  books  re- 
gularly ? — Oh,  yes,  we  have  ahvays  found  that 
they  Avere  able  to  turn  up  any  improvements 
they  had  made  ; in  fact  Ave  had  one  case  Avhere 
the  landlords’  representative  in  court  proved 
beyond  “ yea  ” or  “ nay  ” that  they  had  given 
the  tenant  slates  and  timber,  and  when  we  went 
out  to  inspect  the  holding  we  did  not  find  a slate 
on  all  his  buildings. 

5599.  Have  you  ever  had  cases  where  the 
tenant  claimed  improvements  Avhich  you  did  not 
discover  when  you  arrived  on  the  holding  ? — Yes, 
in  a great  many  cases. 

5600.  Do  you  think,  as  a matter  of  fact,  that 
the  tenant,  as  a rule,  finds  much  difficulty  in 
bringing  people  to  sAvear  to  the  improvements  he 
has  made  ? — Oh,  no ; Ave  have  no  difficulty  in 
finding  that  out. 

5601.  You  can  get  anybody  to  prove  almost 
anything,  cannot  you  ? — Yes  ; the  reason  why  1 
mentioned  this  case  Avas,  that  it  was  impressed 
upon  our  minds  very  much,  because  a book  was 
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Mr.  Brodrick — continued, 
produced  in  which  the  entries  were  made;  but  1 
may  say  that  in  every  case  in  which  we  had 
a landlord  produce  a book  with  regard  to  laying 
out  money  before  thal,  we  found  it  always  cor- 
rect. 

5602.  But  the  smaller  landlords  do  not  keep 
books,  do  they  ? — The  smaller  landlords  do  not, 
as  a rule,  give  very  much  for  improvements. 

5603.  There  are  always  exceptions  to  every 
rule.  In  cases'  where  a smaller  landlord  has 
made  improvements,  and  not  got  books,  he  might 
be  damaged,  mighi  he  not  ; he  could  not  bring 
anybody  to  swear  to  the  improvements  ? — I can- 
not state  anything  but  what  occurred  before  us, 
and  that  I have  already  stated. 

5604.  Have  you  ever  had  a case  before  you  in 
which  a tenant’s  neighbours  came  to  swear  to  a 
landlord’s  improvements? — Well,  I do  not  re- 
member one. 

5605.  It  would  have  struck  you  if  you  had 
had  such  a case,  would  it  not  ? — Yes,  I think  it 
would. 

5606.  How  do  you  deal  with  the  question  of 
deterioration ; where  the  land  is  a good  deal 
deteriorated  by  a tenant,  how  do  you  deal  with 
it  ?— I am  speaking  for  myself  and  my  colleague; 
in  every  case  in  which  we  have  been  where  we 
have  seen  evident  traces  of  deterioration  through 
over-cropping,  want  of  manure,  and  so  forth,  we 
have  always  striven  to  value  the  land  as  near  as 
possible  to  what  should  have  been  its  normal 
value,  not  in  the  state  in  which  we  find  it  when 
we  visit  the  holding ; and  in  every  case  we  state 
in  our  pink  Report  that  we  have  done  so. 

5607.  Then  under  your  valuation,  at  all  events, 
a tenant  does  not  get  the  value  on  his  own  de- 
terioration ? — Certainly  not. 

5608.  Do  you  find  that  on  seeing  land  for  the 
first  time,  you  can  judge  of  that  ? — I think  .a 
practical  farmer  should  know  when  land  is 
deteriorated,  when  it  is  over-cropped  and  not 
sufficiently  manured. 

5609.  I suppose  you  consider,  do  you  not,  that 
legal  proof  is  necessary  in  the  question  of  im- 
provements ; you  cannot  deal  with  hearsay 
evidence  ; you  must  have  legal  proof,  must  not 
you  ? — Oh,  yes. 

5610.  You  do  not  consider  it  an  injustice  that 
legal  proof  should  be  demanded? — Well,  I do 
not  know.  I think  it  is  a very  great  hardship  in 
many  cases.  We  had  a sitting  at  Newry,  just 
before  I started  to  attend  this  Committee,  in 
which  we  had  to  rule  out  a great  many  improve- 
ments, because  it  was  only  hearsay  evidence 
that  they  were  founded  upon.  I had  inspected 
some  of  the  cases  before  I came  here,  and  we 
saw  clearly  that  the  tenant  should  have  got 
credit  for  the  improvements,  only  he  was  not  able 
to  prove  them. 

5611.  With  z-egard  to  bog  land,  do  you  agree 
with  some  witnesses  that  landlords  have  recouped 
themselves  by  putting  a rent  on  bog  after  they 
have  had  the  rent  reduced  on  the  holding? — 
That  is  with  regard  to  turbary  ? 

5612.  With  regard  to  turbary,  yes? — No;  I 
do  not  know  of  any  case  in  my  experience  in 
which  they  did  it.  I only  know  that  in  one  case 
that  occurred  in  the  County  of  Roscommon,  the 
evidence  before  us  in  court  proved  that  the 
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tenant  enjoyed  two  or  three  very  good  turf  banks; 
we  could  only  deal  with  what  tenants  required  for 
their  own  particular  use,  and  in  this  case  it  was 
evident  to  us  that  wliat  had  been  carried  out  had 
been  done  with  the  sanction,  or  the  complete 
knorvledge,  of  the  landlord ; that  is,  that  the 
tenant  had  used  those  turf  banks  and  sold  the 
turf  in  Athlone  ; but  the  landlord  refused  to 
allow  us  to  fix  the  rent,  giving  the  tenant  any- 
thing but  one  particular  bank,  which  he  said  was 
quite  sufficient  for  the  tenant’s  own  use,  and  he 
took  one  of  the  banks  and  gave  it  to  a neigh- 
bouring tenant,  and  there  was  a very  great  row 
that  day  on  the  holding  in  consequence. 

5613.  I suppose  if  a landlord  wanted  to  give 
turf  on  land  occupied  by  another  tenant  he  would 
have  to  pay  value,  would  he  not  ? — It  depends 
altogether  on  the  locality  in  which  the  tenant  is 
situated,  because,  if  you  are  in  some  districts 
where  there  is  plenty  of  bog,  there  is  no  difficulty 
in  getting  bog  outside  ; but  if  it  is  in  a district 
where  the  bog  is  cut  away,  and  it  is  getting 
scarce,  it  is  hard  to  get. 

5614.  In  your  experience,  when  you  have  had 
claims  for  reclamation  of  bog,  has  very  much 
work  been  done ; or  what  is  your  experience  as 
a rule  ? — We  find  a variety  of  experience  with 
regard  to  the  reclamation  of  bog  lands.  We  find 
tenants  making  absurd  claims  with  regard  to  the 
cost  of  the  reclamation,  and  we  find  other  tenants 
who  do  not  claim  too  much  ; and  a very  great 
deal  depends  on  the  nature  of  the  bog  lands  with 
regard  to  the  result  of  those  improvements.  I 
think  there  is  no  soil  that  there  is  more  difference 
in  than  bog. 

5615.  Does  not  the  reclamation  very  often 
consist  of  the  tenant  having  taken  off  the  top  and 
simply  cropped  the  soil? — Yes;  but  a tenant 
does  not  take  off  the  turf  bank  in  my  opinion 
without  having  to  pay  for  it,  and  he  is  perfectly 
entitled  to  take  it  off.  It  is  no  use  for  cultivation 
until  that  is  cleared  away. 

5616.  Quite  so;  but  that  is  not  a very  heavy 
work  of  reclamation,  is  it  ? — It  varies  very  much ; 
in  some  cases  you  find  the  sub-soil  full  of  large 
stones,  boulder  stones ; it  all  has  to  be  drained  ; 
at  least,  the  great  bulk  of  reclamation  of  that 
sort  has  to  be ; an  important  element  in  it  is  drain- 
age, and  in  some  classes  of  bog  land  you  have 
to  remove  roots  of  trees  and  so  forth. 

5617.  You  mentioned  a case,  I think  last  time, 
in  which  a tenant  was  unable  to  prove  his  im- 
provements, and  you  thought  he  had  been 
damaged  ? — Yes. 

5618.  But  then  you  reduced  that  rent  by  a 
half,  did  you  not? — We  did;  somewhere  about 
half. 

5619.  Where  do  you  think  the  damage  to  the 
tenant  came  in  ? — We  think  that  it  was  a very 
hard  thing  for  the  tenant  that  we  were  not  in  a 
position  to  give  him  credit  for  his  improvements 
that  we  found  to  exist  on  inspection. 

5620.  Woidd  you  have  reduced  the  rent  more 
than  half  if  it  had  not  been  for  that  circum- 
stance?— We  would  if  we  had  been  in  a condition 
to  give  credit  for  his  improvements.  We  con- 
sidered the  rent  an  exceedingly  high  rent,  and 
the  reason  I mentioned  it  the  last  day  was  be- 
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Mr.  Brodrick — continued, 
cause  I considered  that  one  of  the  hardest  cases 
that  I had  come  across  in  my  experience. 

5621.  But  you  think  that  his  getting  50  per 
cent,  off  was  not  sufficient  ? — I do  not  look  at  the 
amount  of  percentage  at  all.  I say  that  if  a 
tenant  requires  50  per  cent,  off  to  bring  him  to  a 
fair  rent,  he  is  as  well  entitled  to  it  as  the  man 
whose  reduction  of  5 per  cent,  would  make  a fair 
rent.  The  basis  of  the  amount  of  percentage  that 
we  allow  is  no  proof  of  whether  it  is  a fair  rent 
or  not. 

5622.  Was  that  a rent  in  Ulster? — Yes,  it  was 
in  County  Down. 

5623.  Do  you  know  what  the  tenant-right  of 
that  holding  was? — T do  not  know  what  the 
tenant-right  was  ; we  had  no  evidence  of  that 
before  us  at  all. 

5624.  But  what  is  your  experience  ; have  the 
prices  given  for  tenant-right  gone  up  or  gone 
down  since  the  Land  Act  of  1881  was  passed  ?-- 
We  have  very  little  means  of  knowing  the  state 
of  the  market  with  regard  to  tenant-right, 
because  that  does  not  come  before  us  much  in 
evidence.  I have  a little  knowledge  of  it  in  my 
own  district;  in  fact,  I bought  a farm  not  long 
since  myself,  on  which  I had  to  pay  a pretty  fair 
price  for  the  tenant-right. 

5625.  Of  course,  with  your  knowledge  and 
experience  and  your  farming  information,  you 
must  have  come  across  many  cases  in  other  dis- 
tricts, as  well  as  in  your  own  district,  in  which 
enormous  prices  have  been  given  for  tenant-right 
in  the  last  few  years  ? — They  do  not  come  before 
us  in  evidence  at  all,  unless  we  are  dealing  with 
the  question  of  value. 

5626.  I mean  supposing  you  fixed  the  rent  one 
day  at  half  the  previous  rent,  and  then  a sum 
equal  to  between  20  and  30  years’  purchase  is 
given  for  the  tenant-right,  you  consider  that  that 
has  nothing  to  do  with  it  ? — I cannot  tell  you 
whether  that  occurs  or  not,  because  it  never 
comes  before  us. 

5627.  In  fact,  you  think  you  may  keep  your 
eyes  shut  to  the  tenant-right  under  the  Act?  — 
I do  not  think  the  question  of  tenant-right  under 
the  Act  in  Ulster  has  anything  to  do  with  us ; 
we  have  only  to  value  the  improvements,  the 
tenant’s  interest  with  regard  to  the  improve- 
ments, and  the  nature  of  the  soil.  We  fix  a fail- 
rent,  and  if  a man  goes  and  gives  20,  30,  or  40 
per  cent,  more  for  the  tenant-right  of  the  holding 
we  cannot  alter  it.  Within  the  past  two  years, 
I bought,  myself,  a holding  for  which  1 paid, 
knowingly,  20  or  25  per  cent,  more  than  the 
holding  was  really  worth ; but  there  were  a 
variety  of  circumstances  in  connection  with  the 
holding  which  made  me  buy  it. 

5628.  But  you  do  not  think  the  landlord  has 
any  right  to  share  in  those  “ circumstances  ” ? — 
That  is  not  the  question,  in  my  opinion  ; that  is 
not  to  alter  the  fixing  of  a fair  rent  at  all ; I can 
only  speak  for  what  I know,  and  only  will  speak 
for  what  I know.  On  this  holding  the  buildings 
were  mixed  up  with  buildings  of  mine;  the 
fields  were  mixed  up  with  fields  on  another 
farm ; there  was  a right  of  way  I was  very 
anxious  to  get,  to  lead  to  a portion  of  my  own 
farm  along  which  I could  get  only  by  getting 
the  other ; and  taking  all  these  circumstances 
into  account  I was  anxious  and  determined  to 


Mr.  Brodrick — continued, 
buy  the  holding ; the  tenant  knew  that  I was 
anxious  to  buy  it,  and  he  imported  a man  from 
10  miles  away  to  bid  against  me.  I had  to  pay 
very  much  more  for  the  holding  than  I should 
have  had  to  pay  if  I had  been  an  outsider,  simply 
buying  it  in  the  market  for  what  it  was  worth. 

5629.  After  that  gruesome  experience  would 
not  you  have  felt  almost  as  safe  in  the  hands  of  a 
landlord,  would  not  he  have  let  you  the  holding 
on  reasonable  terms  do  you  think,  simply  because 
he  thought  you  wanted  it  for  the  right  of  way  ? 
— We  have  very  few  cases  of  that  kind  in  Ulster 
because  the  tenants  all  own  the  tenant-right,  and 
you  have  to  deal  with  the  tenant  when  it  comes 
into  the  market. 

5630.  Still  extending  outside  Ulster  ? — That 
;is  another  question. 

5631.  Still,  where  the  tenant-right  has  not 
been  bought,  and  the  man  has  not  paid  to  come 
in,  do  not  you  think  there  ought  to  be  some 
moderation  in  fixing  these  values? — Outside 
Ulster  is  a different  thing.  There  are  many 
things  come  before  one  I would  say  with  regard 
to  fixing  the  value  of  a holding,  or  with  regard 
to  taking  it  into  account  at  all,  which  you  cannot 
do  unless  you  go  and  find  out  all  the  circum- 
stances connected  with  the  holding,  quite  as 
much  as  if  you  were  going  to  fix  a fair  rent, 
because  many  farms  go  into  the  market  for  sale, 
and  if  you  knew  all  the  circumstances  with 
regard  to  the  purchase  of  those  farms,  you  might 
find  that  they  operated  very  extensively  beyond 
the  ordinary  tenant-right  value  of  the  holding. 

5632.  I gather  then  from  your  evidence  that 
as  the  Act  lays  on  you  the  duty  of  fixing  a fair 
rent,  and  also  lays  on  you  the  duty  of  fixing  the 
specified  value,  you  hold  that  the  Act  ought  to 
put  you  in  exactly  the  same  position  to  carry  out 
the  second  duty  as  you  were  put  in  to  carry  out 
the  first,  namely,  that  you  should  consider  all 
the  circumstances  of  the  holding  and  the  cost 
and  the  district? — I think  we  should  have  all 
the  evidence  on  both  sides,  with  regard  both  to 
the  facts  of  the  specified  value  and  the  facts  of 
the  fair  rent,  that  the  tenant  and  landlord  can 
produce  fairly  ; and  I think  then  we  should  deal 
with  both  cases  taking  every  circumstance  that 
is  brought  before  us,  and  taking  every  circum- 
stance that  we  find  on  inspection  into  account 
in  fixing  a fair  rent  or  in  fixing  a specified 
value. 

5633.  Then  in  your  opinion  the  evidence  we 
have  received  from  soihe  Sub-Commissioners 
that  they  take  great  pains  about  fixing  fair  rent, 
and  then  make  a “ shot  ” at  the  specified  value 
is  hardly  the  system  on  which  you  think  the 
thing  should  be  done  ? — I do  not  know  what 
other  Sub-Commissioners  do,  nor  do  I care  what 
other  Sub-Commissioners  do ; I can  only  speak 
for  myself,  and  I can  say  honestly  before  this 
Committee  that  I never  took  a “ shot  ” at  any- 
thing, nor  do  I intend  to  do  so.  I know  this, 
I do  not  care  whether  it  is  a holding  of  two 
acres  or  of  200  acres;  I make  it  a point  of 
going  into  it  carefully.  There  is  not  a field  on 
the  holding  but  what  I inspect  carefully,  I ex- 
amine it  carefully.  1 dig  it,  and  there  is  nothing 
I omit  in  connection  with  it,  whether  it  is  aspect, 
situation  of  a county  road,  or  water  supply  or 
anything  else,  which  every  Sub-Commissioner 

should 
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Mr.  Brodrick — continued, 
should  take  into  account  carefully  and  see  for 
himself. 

5634.  To  what  extent  do  you  think  the  land- 
lord is  entitled  on  a holding  to  the  unearned 
increment  ? — Is  that  with  regard  to  what  land 
the  tenant  has  ? 

5635.  In  giving  the  tenant  the  benefit  of 
money  he  has  expended,  do  you  give  him  the 
whole  increase  which  accrues  to  the  farm  or  not, 
the  value  ? — We  give  the  landlord  the  whole 
increase  that  accrues  after  the  expenditure  of 
the  tenant. 

5636.  You  do  so? — Yes. 

5637.  Surely  in  a case  where  you  reduce  the 
rent  by  a half,  the  value  of  the  land  without  the 
improvements  must  be  taken  exceedingly  low  ? 
— The  value  of  the  land  without  the  improve- 
ments ; no,  I do  not  know  that. 

Mr.  T.  W.  Russell. 

5638.  Does  not  that  entirely  depend  upon 
what  the  old  rent  was  ?—  Certainly.  We  cannot 
tell  what  the  land  was  a hundred  years  ago ; and 
we  cannot,  tell  the  circumstances  under  which 
the  rent  might  have  been  increased.  I valued  a 
farm  about  three  weeks  ago  where  we  had  in 
evidence  that  the  rent  in  1769  was  13/.,  and  the 
rent  before  us  was  almost  60/. 

Chairman. 

5639.  It  had  risen  from  13/.  in  1769  up  to 
almost  60/.  in  1894  ?— Yes,  the  lease  stated  13/. 

Mr.  Macartney. 

5640.  Was  it  Irish  money  or  not? — I could 
not  tell  you. 

5641.  That  makes  a considerable  difference, 
does  it  not? — It  may  make  a difference  of  21.  or 
3/.,  not  more. 

Colonel  Waring. 

5642.  Did  it  occur  to  you  to  inquire  the  value 
of  1/.  sterling  at  that  date,  and  the  value  of  pro- 
duce?—No. 

5643.  Then  is  it  not  perfectly  irrelevant?— I 
do  not  think  so. 


Mr.  Sexton. 

5644.  The  difference  between  the  Irish  and 
the  English  currency  is  one-thirteenth,  is  it  not  ? 
—Yes,  somewhere  about  that.  The  reason  I 
mention  that  case  is  because  it  just  flashes  on  my 
mind,  and  it  is  owing  to  this  question,  when 
we  reduce  a rent  by  one-half  what  improvements 
on  the  land  had.  there  been  before  the  rent  was 
increased?  This  case  occurs  to  me  as  one  that 
was  before  me  very  lately,  in  which  it  was  clearly 
proven  in  court  by  the  old  lease  that  at  a certain 
time  the  rent  had  been  13/.  and  that  at  the 
present  time  it  was  between  50/.  and  60/., 
almost  60/.  ; the  present  rent  is  52/.  9s.  5d. 


Mr.  Brodrick. 

5645.  In  the  large  reductions  that  you  have 
recently  been  making,  have  you  been  influenced 
very  much  by  the  fall  in  prices? — Oh,  yes  ; we 
strive  to  keep  the  question  of  prices  of  farm 
produce  before  our  minds. 

5646.  Did  you  take  the  farm  prices  of  a year  or 
ot  several  previous  years,  or  how  did  you  do  ?— 

0°122°*  ^'nk  would  be  fair  either  to  the 


Mr.  Brodrick — continued, 
landlord  or  the  tenant  just  to  take  the  immediate 
prices  that  are  operating  at  the  moment  into 
account  in  fixing  a rent  for  15  years. 

5647.  You  are  aware  that,  the  prices  are,  upon 
the  whole,  higher  than  the  prices  on  which  the 
valuation  was  fixed  ? — Well,  I cannot  say,  taking 
them  generally,  that  they  are  very  much  higher, 
that  is  the  poor  law  valuation ; I do  not  think, 
taking  them  generally,  that  they  are ; for  instance, 
if  we  had  operated  on  the  prices  that  were  paid 
for  several  varieties  of  farm  produce  a few 
months  ago,  we  would  have  fixed  very  unfair 
rents,  even  taking  the  prices  that  are  in  opera- 
tion at  the  present  moment,  because  there 
has  been  a very  great  change  in  the  prices  of  a 
number  of  commodities  now  from  what  was  the 
case  six  months  ago. 

5648.  That  is  one  of  the  elements  you  take 
into  consideration,  the  state  of  the  land  is  an- 
other?— Yes;  we  consider  that  the  general  run 
of  prices  should  be  an  element  in  fixing  a fan- 
rent  ; but  as  I say,  they  vary  very  much. 

5649.  In  re-fixing  rents  after  the  close  of  the 
judicial  term,  what  system  would  you  propose  ; 
would  you  go  into  the  whole  matter  again  ? — I 
think  that  a very  good  system  would  be  to  give 
the  landlord  and  tenant  a chance  of  settling  non- 
contentious  cases  without  the  trouble  and  expense 
of  a hearing,  where  that  could  be  done.  If  the 
case  was  inspected  by  two  lay  Commissioners, 
and  their  rent  was.  accepted  by  both  parties,  then 
let  it  be  filed ; if  there  was  anything  they  con- 
sidered wrong  about  it,  give  them  the  option  of 
appealing  to  a court,  such  as  the  Sub-Commis- 
sion Court. 

5650.  You  would  merely  give  them  the  option 
of  bringing  in  the  legal  Commissioner  if  they 
found  it  necessary?— Yes,  I would  give  them 
the  option  of  appeal  to  the  present  Sub- Com- 
mission Court.  On  appeal  I would  make  that 
court  final  on  the  question  of  value. 

Mr.  Sexton. 

5651.  I do  not  understand  you  to  say  that  the 
two  Sub-Commissioners  who  value  in  the  first 
instance  should  be  the  same  two  Sub-Commis- 
sioners who  sit  with  the  legal  Sub- Commissioner? 
— Certainly  not. 

Mr.  Brodrick. 

5652.  Do  you  think,  taking  the  rents  you  have 
been  fixing,  there  have  been  a great  many 
appeals  ? — Yes,  we  have  had  a great  many 
appeals,  but  we  have  not  had  very  many  changes. 
We  had  a list  at  Armagh, the  last  time  the  Land 
Commission  sat  at  Armagh,  of  about  150  cases, 
and  they  changed  our  rent  in  three  cases ; one  of 
them  was  changed  on  a different  area,  and  two  of 
them  were  changed  on  the  amount,  one  21.  and 
the  other  30s.,  I think. 

Mr.  T.  W.  Russell. 

5653.  In  some  of  the  cases  the  reduction  you 
had  given  amounted  to  as  much  as  50  per  cent, 
had  it  not  ? — Yes,  and  there  were  a few  of  them 
that  amounted  to  close  upon  60  per  cent. 

Mr.  M1  Cartan. 

5654.  In  answer  to  Mr.  Brodrick’s  question 
about  Caledon,  you  said  you  put  on  nothing  for 
proximity  ; is  that  so  ? — Yes. 

Q ® 5655.  Do 
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Mr.  M‘  Cartan — continued. 

5655.  Do  not  you  make  inquiry  as  to  where 
the  market  town  is? — Yes,  always;  and  if  we 
had  considered  Caledon,  the  market  town  for  all 
the  farm  produce,  we  would  not  have  put  down 
Armagh  as  the  market  town. 

5656.  It  is  for  proximity  to  a market  town 
that  you  put  something  on? — Yes,  chiefly. 

5657.  You  were  asked  about  whether  you 
took  into  consideration  the  rent  on  an  adjoining 
farm.  As  I understand,  it  is  against  the  rule  of 
evidence  to  prove  in  court  anything  as  to  the 
adjoining  farm  ; you  must  confine  yourself  to  the 
particular  holding,  must  you  not? — We  must 
confine  ourselves  to  the  case  before  us. 

5658.  And  you  could  not  take  into  considera- 
tion the  rent  on  the  adjoining  holding  ? — Cer- 
tainly not. 

5659.  Now,  as  to  the  improvements,  you  seem 
to  have  had  large  experience  ; you  frequently 
meet  cases  where  the  tenant  loses  his  improve- 
ments because  he  cannot  give  strict  legal  proof 
of  them  ? — Yes,  we  have  met  cases  of  that  kind 
very  often. 

5660.  You  have  met  cases,  I suppose,  where 
you  had  no  doubt  the  improvements  were  made 
by  the  tenant,  and  where  no  attempt  was  made 
by  the  landlord  to  prove  that  they  were  made  by 
him,  and  still  you  were  obliged  to  charge  rent 
upon  them? — Yes,  we  have. 

5661.  You  were  asked,  I think,  a question  as 
to  whether  you  ever  knew  of  a case  where  a 
tenant  attempted  to  prove  improvements  made 
by  a small  landlord.  Do  you  know  of  any  case, 
in  your  experience,  where  the  small  landlords 
did  make  the  improvements  for  the  tenant? — 
Well,  I cannot  bring  up  to  my  mind  any  case. 
There  may  have  been  cases,  but  dealing  with  so 
many  cases  it  is  very  hard  to  recollect. 

5662.  They  are  “ like  angels’  visits,”  I suppose, 
“ few  and  far  between  ” ?- — I do  not  know  that. 

5663.  Now,  as  to  the  specified  value.  Do  you 
think  there  would  be  any  great  hardship  if  all 
the  rest  of  Ireland  were  treated  in  the  same  way 
that  Ulster  is  now,  and  that  no  such  duty  was 
cast  upon  the  Commissioners,  as  to  fixing  the 
specified  value? — We  have  been  asked  to  fix 
specified  value  in  Ulster,  as  well  as  outside 
Ulster. 

5664.  Upon  the  Ulster  custom? — Yes;  there 
are  cases  where  that  is  asked;  if  the  landlord 
serves  a pre-emption  notice  in  the  case  of  a sale 
it  is  referred  to  the  Land  Court,  and  the  Land 
Court  has  to  fix  it. 

Mr.  Macartney. 

5665.  That  is  not  “specified  value”  in  the 
case  of  a sale  ? — It  is  the  true  value. 

Mr.  M(  Cartan. 

5666.  What  do  you  do  in  that  case? — We 
have  generally  evidence  given  us  in  court  as  to 
the  price  which  it  was  sold  at  in  the  neighbour- 
hood, and  you  have  to  examine  the  holding,  and 
take  the  circumstances  connected  with  it,  and 
deal  with  it. 

5667.  Do  you  give,  in  such  a case,  the  com- 
petition value  ? — 1 am  trying  to  remember  if  we 
had  a case  of  that  kind.  I do  not  think  we  had 
a case  in  Ulster.  I have  known  cases,  but  I 
cannot  give  evidence  of  cases  that  I have  not 
dealt  with  myself. 


Mr.  Sexton. 

5668.  Is  the  landlord  in  an  Ulster  custom  case 
entitled  to  call  upon  you,  in  case  the  tenant  is 
selling,  to  fix  a true  value  ? — I do  not  know  what 
he  is  entitled  to  do  by  law,  but  I know  a number 
of  cases  where  a tenant  was  selling,  and  lie  bad 
to  serve  a pre-emption  notice  on  his  landlord. 

Mr.  M‘ Cartan. 

5669i  Was  the  holding  subject  to  the  Ulster 
custom,  do  you  know? — I really  could  not  answer 
that  question. 

5670.  As  I understand,  the  tenant  of  a holding 
subject  to  the  Ulster  custom  has  the  right  of 
free  sale.  Do  you  see  any  objection  to  that 
extending  to  the  tenants  in  all  parts  of  Ireland  ? 
— I may  state  that  I have  been  told  by  a lawyer 
that  it  was  not  necessary,  yet  I know  that  there 
is  a practice  of  the  kind. 

5671.  Well,  I think  there  is  no  doubt  as  to 
the  law,  that  a tenant  subject  to  the  Ulster 
custom  has  a right  to  sell  his  holding,  and  all 
the  right  of  the  landlord  is  to  get  a solvent 
tenant.  Do  you  see  any  hardship  in  having  that 
extended  to  the  rest  of  Ireland  ? — Well,  I think 
that  a tenant  should  have  a right  to  sell  in  any 
part  of  Ireland  where  he  has  an  interest  in  the 
holding,  and  has  made  the  improvements  and  so 
forth. 

5672.  And  if  that  provision  was  extended  to 
the  rest  of  Ireland  the  Commissioners  would  be 
relieved  of  the  very  invidious  duty  of  fixing  the 
value  of  these  farms  ?— They  would,  and  I think 
I am  perfectly  safe  in  saying  that  the  Commis- 
sioners would  not  be  sorry  to  be  relieved  of  it. 

5673.  You  have  had  considerable  experience,  I 
believe,  in  some  of  the  worst  parts,  poorest  parts, 
of  the  North  of  Ireland,  County  Down  for 
example?— Yes,  I have  wrought  in  County 
Down,  Armagh,  Tyrone,  and  Monaghan. 

5674.  Do  you  know  of  any  case,  say  in  County 
Down,  along  the  Mourne  Mountains,  where  the 
rents  are  not  charged  on  the  tenant’s  improve- 
ments?— Well,  judging  from  a great  many  of 
the  cases,  along  the  County  Down  Coast  and 
running  up  towards  the  Mourne  Mountains,  I 
have  no  doubt  that  the  tenants  have  been  charged 
rent  on  their  improvements,  because  it  must 
have  been,  in  a number  of  cases,  very  very  poor 
land,  some  time  ago. 

5675.  Such  land  as  was  described  the  other 
day  it  would  be  very  difficult  to  return  to  its 
original  state  ? — Yes,  there  is  land  lying  between 
Newcastle  and  Castlewellan  that  there  has  been 
a great  deal  done  to  ; there  are  tremendous 
piles  of  fences  there  made  of  stones,  which  must 
have  been  removed  from  the  land. 

5676.  Now  about  town  parks,  1 believe  you 
were  one  of  the  Commissioners  who  fixed  the 
rent  in  that  famous  case  in  Dundrum,  M’Cann’s 
case? — Yes,  we  fixed  that  rent  last  summer. 

5677.  In  the  case  of  a holding  that  is  near  a 
town,  or  what  is  called  a town  now,  is  it  more 
valuable  to  a person  living  in  the  town  than  to  a 
person  living  outside  it;  Is  it  the  proximity 
that  give  the  value  to  it?— Yes,  the  proximity 
to  the  town  is  what  gives  the  value,  but  the 
question  of  a town  did  not  operate  in  our 
minds  so  much  there;  we  put  on  10  per  cent, 
proximity,  but  what  operated  most  in  our 
mind  in  putting  on  that  10  per  cent,  was  the 
fact  that  it  is  a small  seaport,  and  it  is  a plac 
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Mr.  M‘  Carton — continued, 
where  it  is  fairly  convenient  for  farmers  to  ship 
some  sorts  of  farm  produce,  and  I see  Lord 
Justice  FitzGibbon,  in  his  remarks,  took  up 
the  same  idea ; he  exactly  took  up  the  idea  that 
operated  in  our  minds  when  we  fixed  that  10  per 
cent. 

5678.  Do  you  think  there  would  be  any  hard- 
ship if  this  artificial  boundary  were  removed 
altogether  with  regard  to  town  parks  ? — My 
idea  with  regard  to  that  is,  that  if  the  ques- 
tion of  town  parks  were  removed  altogether,  it 
would  do  away  with  a great  deal  of  friction,  and 
I think  the  Sub-Commissioners,  in  fixing  a rent, 
should  be  armed  with  perfect  authority  to  put 
on  as  much  as  they  considered  the  holding  was 
entitled  to  carry  with  regard  to  proximity  or 
accommodation  value  connected  with  it. 

5679.  And  the  landlord  would  lose  nothing  by 
way  of  rent  in  that  way,  would  he  ? — I do  not 
think  the  landlord  would  lose  anything  in  the 
rent. 

5680.  What  he  would  lose  would  be  the 
power  to  evict? — Yes;  and  there  would  be  the 
power  of  the  town  to  take  up,  for  any  public 
purpose,  land  surrounding  the  town. 

5681.  Now,  as  to  the  mill  holdings  ; I believe 
you  have  had  considerable  experience  with  regard 
to  them  ? — Yes,  we  have  had  a few  cases  of  mill 
holdings. 

5682.  Were  you  obliged  to  exclude  them  all  ? 
— Yes,  except  where  a flax  mill  existed. 

5683.  Is  there  any  particular  case  you  have  in 
your  mind  which  would  illustrate  the  hardship  to 
the  tenant  ? — There  are  one  or  two  cases  in 
County  Down  we  had  to  deal  with  that,  I think, 
were  very  hard  to  the  tenant. 

Mr.  Macartney. 

5684.  Will  you  give  the  name  of  a case  ? — So 
far  as  I recollect,  Lockhart,  I think,  was  the 
name  of  the  tenant  in  one  case. 

Mr.  M‘  Carton. 

5685.  Where  was  it  ? — I think  it  was  from 
Banbridge  round  towards  Gilford. 

Mr.  Macartney. 

5686.  Was  it  on  Lord  Downshire’s  estate? — 
No,  it  was  not. 

5687.  Do  you  remember  the  name  of  the 
estate  ?—  No. 

5688.  You  will  give  the  reference  afterwards, 
will  you? — Yes, 

.Mr.  M‘Cartan. 

5689.  Just  state  the  difficulty  ? — The  difficulty, 
so  far  as  I am  concerned,  in  coming  here  to  give 
evidence,  as  to  giving  the  names  of  the  landlords 
and  tenants,  is  this  : I got  an  intimation  to  come 
before  this  Committee  on  Wednesday  night,  and 
I had  to  start  off  early  the  next  morning,  and  I 
had  no  opportunity  of  getting  my  books,  because 
we  have  to  send  our  books  into  the  office.  I re- 
member the  name  of  the  tenant  in  that  one  case. 

5690.  I suppose  you  have  met  a number  of 
cases  where  the  farm  was  mainly,  or  almost 
entirely  agricultural,  and  where  the  mill  had 
ceased  to  exist,  and  yet  you  were  bound  to  ex- 
clude them  from  the  Act? — Yes.  Speaking  from 
memory,  on  this  holding  the  tenant  had  two  mills, 
one  was  a small  country  corn  mill,  the  other  was 
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a flax  mill.  Flax  mills  do  not  excludethe  tenant 
from  getting  a fair  rent  fixed.  The  flax  mill  was 
working,  and  the  corn  mill,  both  according  to  the 
evidence  and  according  to  our  opinion  when  we 
saw  it,  had  not  wrought  for  12  or  15  years.  We 
had  to  exclude  the  tenant  in  that  case  from 
getting  a fair  rent  fixed,  because  the  corn  mill 
was  on  the  holding,  and  the  landlord  raised  the 
point  that  it  was  a mill  holding. 

5691.  Do  you  think  that  this  holding  should 
be  included  in  the  Land  Act? — My  idea,  with 
regard  to  this  sort  of  holding  is  this  : that  a 
small  country  corn  mill,  as  milling  has  gone  in 
these  times,  has  no  better  right  to  exclude  a 
holding  from  the  operation  of  the  Land  Act 
than  a flax  mill,  because  there  are  very  few 
country  corn  mills,  but  are  simply  used  for 
grinding  oats  for  the  farmer  for  feeding  pur- 
poses. 

5692.  Have  you  met  any  cases  where  the  farm 
was  excluded  by  reason  of  having  flax  mills  or 
scutch  mills  on  it,  that  being  the  reason  why 
the  houses  were  sublet  ? — The  cases  in  which  we 
have  dealt  with  holdings  with  flax  mills  on  them, 
were  simply  cases  of  flax  mills,  and  they  did  not 
require  very  many  cottages. 

5693.  I will  ask  you  with  reference  to  a very 
important  paper  that  has  been  handed  in  by  Mr. 
Bailey,  and  circulated  this  morning,  had  you 
anything  to  do  with  fixing  the  rents  on  the  estate 
of  Captain  J.  Harrison  ? — Yes, 

5694.  I see  here  that,  after  1881,  the  rent 
was  agreed  upon  between  the  landlord  and 
tenant,  but  had  not  been  filed,  and  afterwards  the 
tenant  came  to  the  Court  to  get  the  fair  rent 
fixed  notwithstanding  that  there  had  been  a rent 
agreed  upon.  <Jn  the  entire  estate,  as  given  in 
this  return,  the  rent  agreed  upon  was  81/.  4s.  6 d., 
and  that  was  reduced  by  the  Sub-Commission  to 
53 1.  5s.  ? — The  agreement  was  made  in  1882,  I 
think. 

5695.  At  all  events  they  were  agreed  after  the 
Act  of  1881,  they  must  have  been  ? — Yes,  1882 
was  the  evidence  we  had  before  us. 

5696.  I will  just  direct  your  attention  to  one 
case,  the  case  of  Samuel  M'Murray,  where  the 
rent  was  47/.  15s.  in  1881,  and  became  reduced 
to  40/.  15s. ; that  case  came  before  the  court, 
and  it  was  further  reduced  to  27/.  ? — Yes. 

5697.  Could  you  give  us  any  explanation  of 
how  that  large  reduction  came  about? — We 
went  on  the  holding,  we  inspected  it  field  by 
field,  and  we  put  what  we  considered  a fair  rent  on 
each  particular  class  of  soil ; and  when  we  had  done 
that,  we  made  it  up  at  our  rent,  and  that  was 
what  we  arrived  at,  giving  the  tenant  credit  for 
his  improvements,  and  he  had  made  very  exten- 
sive improvements  by  raising  rocks  and  boulder 
stones,  and  draining  part  of  the  farm;  and  I may 
state  that  we  had  evidence  before  us  in  that  case 
on  behalf  of  the  landlord.  This  was  a case  in 
which  we  had  evidence  before  us  that  the  land- 
lord had  laid  out  some  money  in  improvements, 
and  the  improvement  was  building  a sea-wall  to 
keep  out  the  tide  in  Strangford  Lough  from 
going  up  on  a portion  of  the  holding.  The 
landlord’s  representative  was  there,  and  the 
tenant  was  there,  and  they  pointed  out  the  por- 
tion of  the  farm  which  the  sea-wall  had 
benefited;  we  found  that  it  improved  about 
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Mr.  Ml  Carton — continued, 
three  acres  of  the  holding,  and  we  valued  it  as 
it  stood  at  what  it  was  worth.  The  rent  in  that 
case,  I might  stale,  up  to  1857  was  20 Z.  16s.  8 d. 

Colonel  Waring. 

5698.  You  do  not  remember,  I suppose,  the 
acreage  of  the  holding  approximately? — The 
acreage  of  the  holding  was  42  acres ; the  old 
rent,  before  the  reduction,  was  47 1.  15s.  ; the 
rent  fixed  by  mutual  agreement  was  40/.  15s. ; 
the  judicial  rent  fixed  by  us  was  27/. ; the  Poor 
Law  valuation  was  39Z. ; and  the  evidence  given 
in  court  was  to  the  effect  that  the  rent  up  to 
1857  was  20/.  16s.  8 d.,  and  that  was  more  than 
doubled  from  1857  to  the  then  present  time. 

Mr.  M‘  Cartan. 

5699.  Would  it  not  have  been  a great  hard- 
ship to  the  tenant  if  the  amount  agreed  upon 
had  been  filed  as  fixed  at  40/.  15s.?  — Yes, 
according  to  our  opinion  it  would. 

5700.  That  is  nearly  double  the  fair  rent. 
Now,  as  to  the  suggestion  which  you  made  as 
to  the  fixing  of  rent  in  non-contentious  cases, 
with  such  an  example  as  this  before  us,  would 
it  not  be  well  to  prevent  any  agreement  from 
being  filed,  made  between  landlord  and  tenant, 
unless  an  inspection  had  been  made  by  some  of 
the  officials  of  the  court  to  see  that  it  was  a fair 
rent  ? — Yes  ; but  the  first  part  of  your  question 
was,  would  we  not  agree  that  rents  should  be 
fixed  in  non-contentious  cases  in  that  way. 

5701.  Yes  ? — You  mean  the  rent  fixed  between 
the  parties  ? 

5702.  Between  the  parties  ? — That  is  leaving 
the  Land  Commission  out  of  the  question 
altogether. 

5703.  Yes.  Do  you  think  now,  in  a case  like 
this,  where  it  was  a non-contentious  case  in 
which  the  rent  was  fixed  between  the  landlord 
and  the  tenant,  it  should  not  operate  by  way  of 
a judicial  rent  unless  it  was  filed  in  the  Land 
Commission  Court? — It  is  a very  difficult  ques- 
tion to  answer.  If  you  look  forward  to  a point 
which  I suppose  this  Committee  is  not  dealing 
with,  the  question  of  purchase,  and  that  it  was 
afterwards  to  become  the  basis  for  any  question 
of  purchase  or  of  mutual  agreement  between 
the  landlord  and  the  tenant  with  regard  to  pur- 
chase, I think  it  would  be  well  to  have  it 
done. 

5704.  You  know  that  in  the  1870  Act  there 
were  special  provisions  passed  to  prevent,  the 
Ulster  tenant  from  contracting  himself  out  of 
the  Ulster  custom  ; do  not  you  think  there 
should  also  be  a special  provision  to  prevent  a 
tenant  from  agreeing  to  a rent  which  he  would  be 
unable  to  pay,  unless  it  were  approved  of  by  some 
official  such  as  a land  valuer? — There  may  be  a 
risk  that  the  tenant  may  be  labouring  under 
certain  disabilities  which  would  place  him  in  a 
bad  position  to  make  an  agreement ; but  if  the 
tenant  feels  that  he  is  in  that  position  he  can 
appeal  to  the  Land  Commission  Court. 

5705.  Suppose  the  tenant  was  in  arrears,  as  at 
present,  and  he  had  no  court  to  appeal  to  to  ex- 
tinguish his  arrears  or  to  deal  with  them,  as  at 
present,  would  it  not  be  fair  that  an  official 
should  be  sent  from  the  Land  Court  to  examine 
as  to  the  rent  which  he  consented  to  pay  ? — If  a 


Mr.  M‘  Cartan — continued, 
tenant  is  debarred  from  going  into  the  court  by 
any  circumstances  of  that  kind,  it  might  be  well 
to  have  that  provision. 

5706.  Now,  as  to  the  suggestion  that  in  non- 
contentious  cases  two  lay  Commissioners  (I  sup- 
pose) should  go  down  and  value,  is  it  your  notion 
that  that  should  be  done  on  the  application  of 
either  party,  either  the  landlord  or  the  tenant  ? — 
I think  there  should  be  a mutual  agreement 
with  both  parties  that  they  would  have  the  case 
examined  without  a hearing. 

5707.  A mutual  agreement? — Yes. 

5708.  That  is,  that  there  should  be  a joint 
application  by  landlord  and  tenant  submitting 
themselves  to  the  valuation  put  on  by  the  court 
official? — I think  both  landlord  and  tenant  might 
be  asked  if  they  considered  the  particular  case  a 
case  in  which  it  could  be  considered  by  the  lay 
Commissioners  examining  the  holding  without  a 
hearing ; but  I would  certainly  give  either  party 
the  right  to  appeal  to  a Sub  -commission  Court, 
with  a legal  chairman. 

5709.  And  you  would  have  the  decision  of  the 
Sub-cominission  Court  final  as  to  all  questions  of 
fact  or  value  ? — Yes ; I would  have  the  Sub-com- 
mission Court  in  that  case,  if  previously  inspected 
and  valued  by  two  lay  Commissioners,  the  final 
court  with  regard  to  questions  of  value.  And  I 
might,  state  that  the  one  great  reason  why  I would 
adopt  that  view  is  this  : the  Sub-commission 
Court  comes  nearer  the  door  of  the  tenant  than 
any  other  court,  because  we  make  it  a point 
that  we  go  and  sit  in  any  sort  of  a place  where 
we  can  get  a convenient  court ; and  it  is  some- 
times a hardship  on  poor  tenants  who  live  at  a 
distance  to  go  into  centres,  or  places  50  or  60 
miles  from  their  home. 

5710.  Not  only  is  it  a hardship  to  the  tenants 
who  have  to  go  many  miles  on  account  of  the 
expense,  but  are  there  not  many  cases  where 
legal  proofs  of  the  improvements  can  only  be 
given  by  very  old  persons  who  are  unable  to  go 
that  distance  ? — Yes  ; sometimes  we  have  very 
old  persons.  Where  we  have  legal  proof  given 
with  regard  to  improvements  we  have  very  old 
people  brought  into  court. 

5711.  Who  could  not  go  away,  for  example, 
from  Kilkeel  to  Belfast? — Yes;  for  instance, 
they  may  want  to  bring  two  or  three  witnesses, 
and  it  is  pretty  hard  that  they  would  have  to 
take  them  such  a distance. 

5712.  You  have  told  us  yourself  that  you  have 
farmed  a good  deal ; you  have  also  given  us  the 
profit  you  made  by  the  farm  ? — I do  not  know 
that  I could  give  you  that. 

5713.  In  your  own  case,  before  you  became 
a Commissioner,  did  you  get  any  return  at  all 
for  the  cost  of  your  improvements? — I do  not 
think  I did ; the  fact  of  the  matter  is  that  for 
many  years  I have  been  living  not  altogether  by 
my  farm.  To  keep  my  family  as  comfortably  as 
I wanted  to  keep  them,  I supplemented  my 
farming  by  business  ; I bought  a good  deal  of 
farm  produce  of  various  kinds. 

57 14.  I suppose  if  you  had  been  living  very 
well  by  your  farm,  the  chances  are  we  would  not 
have  the  pleasure  of  seeing  you  here  to-day? 
— I must  confess,  if  I was  able  to  live  well,  I 
would  rather  be  at  home  than  separated  from  my 
family. 

5715.  I want 
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Mr.  Sexton. 

5715.  I want  to  ask  you  two  or  three  ques- 
tions on  the  pink  Report.  In  paragraph  14  of 
the  pink  Report  improvements  are  to  be  specified 
which  are  said  to  be'“  exempted  from  rent.”  A 
tenant  might  understand  by  that,  might  he  not, 
that  when  an  improvement  is  allowed  to  him  no 
rent  is  levied  in  respect  of  it ; what  it  means  is 
that  the  cost  is  allowed  to  him,  but  that  rent  is 
charged  on  the  balance?— Yes. 

5716.  I see  you  are  asked  here  to  specify  as 
to  county  roads;  do  you  increase  the  rent  when 
the  farm  is  well  situated  in  regard  to  county 
roads  ? — We  take  the  fact  of  the  farm  being 
fairly  well  situa.ted  with  regard  to  county  roads 
as  a basis  on  which  we  fix  the  rent ; it  is  an 
element  in  fixing  the  rent. 

5717.  If  the  farm  was  favourably  situated  in 
regard  to  a county  road,  the  rent  would  be 
higher  than  if  it  were  not  ? — Yes,  it  would. 

5718.  Who  made  the  county  road  ; who  paid 
for  making  it  ? — The  tenant  pays  the  great  bulk 
of  the  county  cess. 

5719.  Does  not  he  pay  all  the  county  cess 
really  ? — All  the  county  cess  on  his  holding. 

5720.  Do  not  the  tenants  of  the  county  pay 
all  county  cess,  except  in  respect  of  lands  in  the 
occupation  of  the  landlord? — Yes. 

5721.  So  that  the  tenant  makes  the  roads  ? — 
We  have  had  some  few  cases. where  by  agreement 
the  tenant  and  landlord  pay  half  each,  but  where 
we  have  a case  of  that  kind  we  always  give  the 
landlord  the  credit  for  the  half,  bringing  them 
all  to  the  same  uniform  basis. 

5722.  But  the  ordinary  rule  is  that  the  tenant 
pays  the  county  cess,  then  you  give  the  landlord 
in  the  rent  the  advantage  of  contiguity  to  the 
road  which  the  tenant  made? — Yes,  and  on  the 
other  hand,  if  a tenant  is  situated  a long  distance 
from  the  road  with  a bad  approach,  we  give  him 
an  allowance  for  that. 

5723.  For  distance  ? — Yes. 

5724.  But  in  the  case  where  there  is  an 
allowance  added  to  the  rent  for  the  vicinity  of 
the  road,  the  landlord  gets  rent  really  by  the 
expenditure  of  the  tenant  on  the  road? — We 
value  all  holdings  which  are  situated  at  or  near 
a county  road  on  the  same  basis  without  adding 
anything  for  the  situation. 

5725.  The  expenditure  of  the  tenants  in 
making  the  county  roads  becomes  in  certain 
cases  an  element  in  increasing  the  rent,  does  it 
not? — I do  not  know  that  it  operates  in  our 
minds  in  that  way.  I may  say  with  regard  to 
the  county  roads  that  in  all  holdings  where  the 
acreage  is  given  in  court,  it  is  the  gross  acreage, 
including  county  roads,  but  we  always  exclude 
the  acreage  under  “ county  roads,”  and  do  not 
put  any  rent  on  them. 

5726.  That  is  not  my  point.  My  point  is 
that  the  vicinity  of  the  roads,  made  by  the 
expenditure  of  the  tenants,  becomes  an  element 
in  increasing  the  rent  in  certain  cases  ? — I under- 
stand the  question,  but  what  I want  to  convey 
to  your  mind  is  that  we  take  the  normal  position 
in  which  we  are  to  start  to  fix  a rent  on  a 
holding  that  is  well  situated  for  county  roads  ; 
and  if  we  go  back  from  that  point  to  a case 
where  the  tenants  are  not  well  situated  for 
county  roads  we  then  deduct  from  that  point. 
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5727.  It  is  another  way  of  stating  the  same 
thing  ? — Yes,  much  the  same. 

5728.  The  vicinity  of  the  road  is  an  element 
in  the  case  ? — Yes,  it  is  an  element,  and  a very 
important  element,  because  it  is  a great  con- 
venience to  a farm. 

5729.  So  I think;  I think  it  a very  important 
matter  also  that  the  tenant  should  be  charged 
rent  for  roads  he  has  made  himself.  Now,  in 
valuing  the  holding,  you  value  the  holding  apart 
from  the  buildings  ? — Yes,  we  never  consider 
the  buildings  at  all  unless  the  landlord  raises 
the  point  that  they  are  his  and  proves  that  they 
are  his. 

5730.  I do  not  say  it  would  happen  in  your 
case,  but  is  not  there  some  danger  that  a valuer, 
in  valuing  land,  though  he  nominally  values  it 
apart  from  the  buildings,  is  affected  by  the  con- 
sideration that  the  buildings  are  there  ? — If  it  is 
tillage  country,  if  it  is  in  the  north  of  Ireland, 
a holding  would  be  of  very  little  value  if  the 
buildings  were  not  there ; they  are  a very  im- 
portant element  in  any  tillage  farm. 

5731.  Is  not  there  some  danger  that  in  the 
value  given  to  the  land  without  the  house  in  the 
first  instance,  there  is  an  element  of  the  value  of 
the  house  in  the  land ; and  that  afterwards,  if 
the  buildings  are  the  landlord’s,  and  you  add 
on  their  letting  value  to  the  value  of  the  land, 
the  landlord  might  be  paid  twice  in  respect  to 
the  houses  ? — I do  not  think  that,  because  if  the 
buildings  are  the  tenant’s  it  has  no  right  to 
enter  into  the  mind  of  the  Sub-commissioner  in 
fixing  the  rent,  in  my  opinion. 

5732.  I was  speaking  of  the  case  where  they 
were  the  landlord’s? — Suppose  we  went  on  a 
holding  on  which  the  buildings  were  claimed  by 
the  landlord,  and  were  the  landlord’s,  we  would 
value  the  land  on  the  same  basis  as  we  would 
where  they  are  the  tenant’s,  and  we  would  add 
on  what  we  considered  fair  for  the  buildings  to 
that  rent. 

5733.  I suggest  to  you  that  that  process  is 
dangerous  to  the  tenant? — It  could  not  be 
dangerous. 

5734.  I would  like  to  see  now,  in  valuing  the 
land  apart  from  the  buildings  (the  land  would 
be  of  very  little  value,  you  say,  without  the 
buildings),  you  say  you  do  not  introduce  into  the 
land  such  an  element  as  buildings ; do  you  then 
value  the  buildings,  and  if  they  are  the  landlord’s 
add  it  to  the  rent  of  the  land  ? Do  not  you 
think  it  would  be  a more  speedy  process  to 
value  the  land  and  buildings  together  as  one  in 
the  first  instance,  and  then,  if  they  belong  to  the 
tenant,  to  take  off  their  fair  letting  value,  and  if 
they  belong  to  the  landlord  to  leave  it  as  it  is  ? — 
I do  not  know  that  it  would  make  any  very 
great  difference  with  a man  who  was  accustomed 
to  farm,  and  who  had  a practical  knowledge  of 
land;  I do  not  know  that  it  would  make  any 
great  difference  in  his  mind. 

5735.  A retired  Army  officer,  for  instance, 
might  make  some  mistake  about  it? — I do  not 
know ; I can  only  speak  as  a farmer,  and  as  a 
farmer  I would  say  there  is  not  that  danger. 

5736.  The  evidence  inspires  me  with  some 
doubt  as  to  the  real  position  of  the  Ulster  custom 
tenant,  and  I wish  you  to  clear  it  up.  You  have 
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a life-long  experience  of  Ulster,  have  you  not  ? 
— Yes. 

5737.  Do  youj  or  do  you  not,  understand  that 
the  law  directs  you  that  the  landlord  has  no 
right  to  have  a specified  value,  or  true  value, 
fixed  in  an  Ulster  custom  case  ? — W ell,  so  it 
appears.  It  appears  by  law  that  he  has  not. 

5738.  Is  a tenant  in  Ulster  in  each  case  put 
to  the  proof  of  his  custom,  that  is  to  say,  whether 
the  custom  exists? — No;  we  seldom  have  that 
point  raised  in  court. 

5739.  If  the  landlord  makes  no  objection,  you 
take  the  custom  as  existing? — Yes;  in  every 

5740.  Is  the  custom  the  general  rule  in 
Ulster  ? — Y es. 

5741.  It  is?  ^rSo  I understand  it  to  be. 

5742.  The  custom.  If  the  landlord  objects 
the  tenant  is  put  to  legal  proof  of  the  custom? — 
Yes;  but  I may  say  I do  not  remember  a case 
in  which  he  had  that  to  do. 

Mr.  T.  W.  Russell. 

5743.  The  landlord  admits  the  custom? — Yes, 
generally. 

Mr.  Sexton. 

5744.  If  the  custom  is  a general  rule  and  the 
landlord  by  his  practice  admits  it  to  be  the 
general  rule,  do  you  think  there  would  be  any 
hardship  in  making  it  the  presumption  that  the 
custom  exists,  unless  the  contrary  is  proved  in 
Ulster  ? — Certainly ; I do  not. 

5745.  You  think  it  would  be  a good  rule  ? — 
It  would,  because  it  is  generally  presumed ; and, 
as  I said,  we  have  no  cases  in  which  the  point 
is  raised,  and  I think  it  should  be  a generally 
understood  thing  that  it  was  admitted  all  over. 

5746.  The  Ulster  custom  tenant,  as  we  under- 
stand the  law  (as  I understand  it  certainly),  has 
an  unlimited  right  to  his  improvements.  His 
right  is  not  limited  by  time  or  by  tenure,  or  by 
any  question  of  payment  of  compensation  by  the 
landlord,  is  not  that  so  ? — Yes;  that  is  generally 
the  way  in  which  the  improvements  are  con- 
sidered. 

5747.  Now,  is  there  any  difference  that  you 
know  of,  as  to  the  facts  between  Ulster  and  other 
parts  of  Ireland,  as  to  the  tenant  making  the 
improvements,  and  so  forth.  Is  there  any 
reason  why  there  should  be  a different  presump- 
tion on  behalf  of  the  Ulster  custom  tenant,  from 
other  tenants  in  Ireland,  as  a general  rule  ? — So 
far  as  I have  dealt  with  cases  outside  Ulster,  I 
do  not  think  there  would  have  been  any  hard- 
ship ; I think  it  would  only  have  been  fair.  I 
have  been  on  quite  a number  of  cases  where  we 
felt  it  was  a very  great  hardship  to  the  tenant 
outside  Ulster.  There  is  a rule  prevails  that 
tenants  cannot  get  credit  for  certain  improve- 
ments if  they  are  made  over  20  years,  and  we 
have  found  very  good  improvements  where  the 
landlord  got  the  benefit  of  those  improvements 
owing  to  that  rule,  and  we  have  had  cases  where 
the  landlord  has  captured  very  fine  buildings, 
through  some  covenant  in  the  lease,  which  were 
erected  by  the  tenant ; and  that  I think  is  a 
hardship. 

5748.  I should  like  to  ask  you,  as  a practical 


Mr.  Sexton— continued. 

agriculturist,  whether  you  think  the  agricultural 
prosperity  of  Ireland  in  the  future  depends 
greatly  upon  good  husbandry? — Certainly;  I 
hold  that  view  very  strongly. 

5749.  And  in  that  connection,  would  you  say 
there  is  considerable  need  of  improvements  in 
the  soil  throughout  Ireland  ? — Yes,  a great  deal 
of  the  soil  of  Ireland  requires  great  care. 

5750.  Looking  to  the  fact  admitted  by  all  the 
witnesses,  that  improvements  are  made  by  the 
tenant,  and  not  by  the  landlord,  would  you  make 
the  inference,  that  unless  improvements  in  the 
future  are  made  by  the  tenants  they  will  not  be 
made  by  the  landlord  ? — I do  not  think  landlords 
will  make  any  improvements ; I do  not  see  where 
it  is  at  all  likely  that  they  would. 

5751.  Less  likely  now,  perhaps,  than  at  any 
former  time,  even  ? — Some  good  landlords  did 
assist  in  making  the  improvements  formerly, 
but  having  the  law  existing  as  it  is  at  present,  I 
I do  not  think  that  any  landlord  will  make  im- 
provements in  the  future. 

5752.  But  it  is  essential  to  the  public  well- 
being that  improvements  should  be  made,  and  if 
you  agree  with  me  that  the  landlord  will  not 
make  them,  if  the  tenant  does  not,  would  you 
suggest  it  is  the  duty  of  Parliament  to  encourage 
and  reward  the  tenant  for  the  making  of  im- 
provements?— I think  the  tenant  should  be  en- 
couraged in  every  way  possible  to  make  improve- 
ments, and  I think  there  is  very  great  room  for 
encouragement,  and  very  great  need  for 
encouragement. 

5753.  Do  you  think  that  Parliament  suf- 
ficiently encourages  the  tenant  by  the  practice, 
as  we  have  it  before  us,  of  allowing  him  simply 
a percentage  which,  in  15,  20,  or  30  years,  may 
pay  him  the  bare  cost  of  his  outlay,  and  putting 
on  him  an  increased  rent,  as  regards  the  balance 
of  his  improvements? — No  ; I think  if  that  im- 
pression is  in  the  minds  of  the  tenants  they 
should  be  as  much  as  possible  disabused  of  it ; 
and  I would  not  object,  as  a Sub-Commissioner, 
to  do  what  I noticed  was  mentioned  here  before. 
I think  on  the  face  of  our  pink  Report,  it  would 
be  no  harm  for  us  to  show  clearly  what  we  do 
allow  for  the  improvements,  because  I think  the 
impression  is  in  the  minds  of  a great  many 
tenants,  that  notwithstanding  the  fact  that  we 
do  give  credit  for  their  improvements,  they  be- 
lieve we  do  not,  and  I believe  there  should  be 
some  means  by  which  both  landlord  and  tenant 
would  be  able  to  see  the  allowances  made,  and 
how  much  had  been  made,  because  I do  not  think 
that  in  fixing  a rent  we  should  do  anything 
which  we  would  be  afraid  of  being  known  to 
everyone  ; and  in  doing  that  I may  state  that  I 
think  by  way  of  a check,  showing  how  Sub- 
Commissioners  did  the  work,  it  would  be  no 
harm  if  the  Sub-Commissioner  had  even  to  put 
down  his  gross  rent  and  his  deduction  for  the 
improvement;  then  you  have  the  fair  rent. 

5754.  I have  been  suggesting  here,  to  witness 
after  witness,  that  there  is  no  reason  why  the 
fair  letting  value  of  the  holding  should  not  be 
given,  and  the  amount  deducted  for  improve- 
ments in  the  fair  rent? — The  gross  letting  value, 
you  mean  ? 

5755.  Yes? — Speaking  for  myself  as  a Sub- 
Commissioner,  I have  not  the  slightest  objection 
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if  that  order  is  issued ; because,  as  I say,  I do 
not  think  we  should  do  anything  with  regard  to 
our  work  that  we  should  be  ashamed  to  let  any- 
one and  everyone  know,  and  the  fact  of  the 
matter  is,  that  in  a page  of  our  book  we  have  to 
do  it  already. 

5756.  In  your  field-book? — Yes,  in  our  field- 
book;  and  it  would  be  merely  transferring  it 
from  our  field-book,  which  goes  up  to  the  office, 
on  to  the  face  of  our  pink  Report. 

5757.  That  important  point,  important  to  all 
the  parties,  is  buried  away  in  the  muniment- 
room  of  the  Land  Commission  ? — Yes.  When 
we  go  on  the  holding,  and  go  over  it  field  by 
field,  we  classify  the  soil  under  the  different 
headings,  and  we  make  up  our  gross  rent  on  the 
holding  as  we  find  it ; we  then  have  to  add  on 
for  buildings,  if  they  are  the  landlord’s,  and  we 
have  to  deduct  for  want  of  water,  if  there  is  a 
want  of  water  in  the  holding  ; we  have  to 
deduct  for  its  bad  approach,  or  for  its  remote  posi- 
tion ; or  we  have  to  add  on  for  its  proximity ; 
and  when  all  these  additions  or  deductions  are 
made  up,  we  then  have  our  net  rent,  and  I do 
not  see  why  that  should  not  be  stated. 

5758.  Now,  let  us  keep  close  to  the  point 
about  the  improvements ; where  you  find  a short- 
lived improvement  you  may  fix  so  large  a per- 
centage for  it  that  the  tenant  would  be  paid 
back  in  the  statutory  term? — Yes,  we  may;  and 
with  regard  to  one  improvement,  in  my  opinion, 
that  is  very  necessary,  that  is  where  drains 
are  made  in  certain  classes  of  subsoil  which 
soon  silt  up  with  sand  or  anything  of  that  kind, 
it  may  be  very  short-lived,  and  the  tenant  may 
in  14  or' 15  years  have  to  remake  the  drains. 

5759.  On  the  other  hand,  if  the  improvement 
is  long-lived,  whether  he  will  be  paid  the  cost 
depends  on  whether  he  gets  another  allowance 
in  the  next  statutory  term  ? — Yes;  we  can  only 
deal  with  the  one  statutory  term. 

5760.  Meanwhile  he  is  allowed  nothing  for 
maintaining  ? — No ; we  give  him  the  cost  he  has 
expended. 

5761.  Now,  then,  let  me  put  it  to  you:  you 
admit  the  importance  to  Ireland  of  improve- 
ments ; you  say,  if  the  tenant  will  not  make 
them  the  landlord  will  not  make  them  ; do  you 
think  it  would  be  fair  in  that  case  that  the  law 
should  dictate  that  the  letting  value  resulting 
from  the  improvement  should  belong  to  the 
tenant  ? — I think,  if  the  tenant  creates  them  and 
the  landlord  will  not  create  them,  the  tenant  is 
the  man  that  is  entitled  to  get  the  value  of 
them. 

5762.  That  is  just  my  suggestion;  now,  in 
regard  to  presumption  as  to  proof : I understand 
that  in  Ulster  there  is  a presumption  (as  I have 
understood  the  law)  that  all  the  improvements 
have  been  made  by  the  tenant;  but  Mr.  Cun- 
ningham cast  doubt  upon  that,  and  in  an  ex- 
planation given  subsequently  he  said  that  it 
applied  only  to  buildings ; what  is  the  practice ; 
when  an  Ulster  custom  tenant  comes  in,  do  you 
put  him  to  the  same  proof  that  you  would  another 
tenant  as  to  whether  the  improvements  were 
made  by  him  or  legally  belonged  to  him  ? — 
Every  tenant  has  to  prove  his  improvements 
whether  in  Ulster  or  outside  Ulster;  we  have 
to  get  evidence  with  regard  to  the  improvements 


Mr.  Sexton — continued. 

whether  it  is  an  Ulster  tenant  or  not  an  Ulster 
tenant. 

5763.  I will  not  trouble  you  about  law,  but 
any  of  us  reading  Section  5 of  the  Act  of  1870 
would  imagine  that  while  a non-custom  tenant  is 
obliged  to  prove  the  improvements,  in  the  case 
of  the  Ulster  custom  tenant  they  were  held  to 
be  his,  .unless  the  contrary  wa3  proved? — It 
would  simplify  our  work  very  much  if  we  had 
the  power  to  do  that. 

Mr.  T.  W Russell. 

5764..  May  I ask  whether  that  does  not  apply 
to  buildings  ? — That  is  the  point. 

Mr.  Macartney. 

5765.  Do  you  state  that  any  of  the  legal 
Commissioners  that  you  have  ever  acted  with 
have  ever  held  otherwise  than  is  stated  in  the 
Act ; I mean,  have  given  the  improvements  to 
the  landlord  on  an  Ulster  custom  estate ; I am 
not  talking  of  what  you  do  on  the  farm,  I under- 
stand that?— -Yes,  in  Court  we  always  have 
proof  of  the  improvements,  but  we  have  no  proof 
of  the  buildings  in  Ulster.  We  never  have  the 
question  of  buildings  before  us  in  hearing  the 
case  in  Ulster  unless  the  landlord’s  solicitor  gets 
up  and  claims  the  buildings ; and  then,  if  the 
landlord’s  solicitor  claims  the  buildings,  we  put 
the  onus  on  the  landlord  to  prove  that  he  erected 
them,  or  assisted  in  erecting  them. 

Mr.  Sexton. 

_ 5766.  But  the  law  suggests  no  such  distinc- 
tion ? — W ell,  that  is  a distinction  that  has  always 
been  made. 

Mr.  Macartney. 

5/67.  What  I mean  to  say  is  this:  supposing 
there  was  a case  of  thorough  drainage,  have  you 
known  of  a case  of  a thorough  drainage  improve- 
ment claimed  on  an  Ulster  custom  estate,  and 
given  to  the  landlord ?—  Oh,  no;  it  is  not  given 
to  the  landlord  if  the  tenant  proves  that  it  is 
his. 

5768.  But  when  the  tenant;  has  claimed  it,  has 
it  ever  been  given  to  the  landlord?— No,  but  if 
the  tenant  by  that  improvement  has  created  more 
value  in  the  soil  than  what  the  improvement 
covers,  the  landlord  gets  it. 

Mr.  Sexton. 

5769.  That  1 never  disputed,  that  is  a different 
point ; I agree  that  in  regard  to  the  apportion- 
ment of  .value  resulting  from  the  improvement, 
the  law  is  the  same  in  the  Ulster  custom  case  as 
in  any  other  case;  is  not  that  so  ?— Yes,  it  is. 

5770.  I am  on  a different  point;  I have 
gathered  from  you  that  the  tenant  has  a right  to 
claim  for  any  sort  of  improvement  on  the  Ulster 
custom  estate,  no  matter  when  made? — You 
mean  the  question  of  reclamation. 

5771.  No,  I am  on  the  presumption.  Is  the 
tenant  obliged  to  prove  more  than  that  the 
improvements  are  there ; is  he  obliged  to  prove  in 
addition  that  he  made  them,  or  that  they  are 
legally  his  ? — Oh,  yes,  in  every  case. 

5772.  As  well  as  if  it  were  a non-custom 
farm  ? — Yes,  that  is  no  matter.  As  I have 
stated,  we  never  have  had  the  question  raised 
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Mr.  Sexton — continued. 

so  far  as  I can  recollect,  whether  a particular 
holding-  is  a holding  under  the  Ulster  custom 
or  not  under  the  Ulster  custom ; so  that  every 
case  that  ever  came  before  us  came  before  us  in 
the  ordinary  way,  and  in  each  case  the  tenant 
had  to  prove  that  he  made  the  improvements,  or 
bring  a person  into  court  to  prove  that  he  saw 
them  made. 

5773.  Except  the  buildings,  the  buildings  are 
presumed  to  be  his,  are  they  not? — Yes. 

5774.  The  law  says  the  Ulster  tenant  is  to 
have  the  presumption  on  his  side  altogether,  and 
the  practice  is  that  he  has  no  presumption  on  his 
side,  except  with  regard  to  buildings.  Is  that 
so  ? — None,  except  with  regard  to  buildings. 

5775.  I understand  the  tenant  has  usually 
made  the  improvements  everywhere  ? — So  far  as 
I know,  in  almost  every  case. 

5776.  What  has  been  your  experience  with 
respect  to  the  rule  that  no  rent  shall  be  allowed 
in  respect  of  improvements  made  by  the  tenant 
for  which  the  tenant  or  his  predecessors  have 
not  been  paid  or  otherwise  compensated  by  the 
landlord  ?— If  the  landlord  has  given  anything 
with  regard  to  making  the  improvements,  or 
making  drains,  we  give  him  credit  for  it.  Sup- 
pose we  go  on  to  a field  and  find  that  there  is  a 
hundred  perches  of  drains  in  it  ( we  have  had 
several  cases  where  the  landlord  did  give  6tf. 
or  Is.  a perch  towards  the  making  of  those 
drains),  we  first  value  the  land  as  we  find  it,  and 
instead  of  giving  the  tenant  credit  for  all  the 
outlay,  we  give  him  credit  for  the  portion  of  the 
outlay  that  he  had  to  make  in  carrying  out  the 
drainage. 

5777.  To  what  extent  have  you  found  that 
improvements  by  the  tenant  have  been  paid  for 
or  otherwise  compensated  by  the  landlord? — In 
very  few  cases  has  that  happened.  We  have 
had  cases  where  the  tenant  was  bound  by  a cove- 
nant in  his  lease  to  make  certain  improvements. 

5778.  Would  you  see  any  hardship  in  a rule 
of  law  by  which,  unless  in  the  case  of  such  a 
covenant  or  a specific  enactment,  the  tenant 
should  be  free  from  the  opei’ation  of  the  present 
rule? — No  ; I think  where  the  tenant  has  in  fact 
done  all  the  improvements,  that  he  should  be 
freed  from  it. 

5779.  The  rule  for  presumption  is  very  com- 
plicated. If  you  will  follow  me  for  a moment, 
there  is  no  presumption  in  favour  of  the  tenant 
in  respect  to  improvements  made  before  1850, 
except  buildings  and  reclamations? — Yes. 

5780.  Then  in  regard  to  between  1850  and 
1870  there  is  a very  complicated  rule  which  I 
will  not  endeavour  to  expound ; and  in  regard 
to  improvements  since  1870,  the  presumption  is 
on  the  side  of  the  tenant,  I understand  (that  is 
the  law),  would  you  see  any  hardship,  looking 
to  all  the  facts  that  I think  are  admitted,  first 
that  the  tenant  makes  the  improvements,  second 
that  the  landlord  when  he  makes  them  is  better 
able  to  prove  them  than  the  tenant;  in  a general 
presumption  that  the  improvements  are  made 
by  the  tenant  unless  the  landlord  proves  the 
contrary  ? — If  you  carry  the  principle  of  pre- 
sumption, I would  say  that  every  improvement 
that  the  Sub-Commissioners  found  on  a holding, 
no  matter  what  its  nature,  that  added  letting 
value  to  the  holding,  should  be  given  credit  for. 
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I myself  have  drains  in  quite  as  good  working 
order  at  the  present  moment  (made  in  1847),  as 
they  were  20  years  ago. 

5781.  And  putting  aside  these  ingenious  limita- 
tions as  to  time,  tenure,  and  compensation,  you 
would  make  the  law  this,  that  the  Commissioners 
who  went  on  the  farm  and  found  improvements 
there  suitable,  and  adding  to  the  present  letting 
value,  should  give  the  tenant  the  benefit  of  these 
improvements,  unless  the  landlord  proved  that 
the  improvement  belonged  to  him? — I would, 
because  I think  it  is  only  fair  that  where  im- 
provements are  found  to  exist,  and  that  they  are 
a benefit  to  the  holding,  and  that  they  were  made 
by  the  tenant,  I do  not  care  what  their  age  is,  if- 
they  are  still  continuing  to  be  a benefit  to  the 
holding  I think  it  is  a hardship  to  deprive  him 
of  them. 

5782.  And  do  you  think  the  public  interest 
dictates,  that  as  the  landlord  will  not  make  the 
improvements,  and  as  the  latent  value  of  the 
land  will  remain  useless  if  left  to  him,  the  tenant 
who  improves  the  latent  capacity  of  the  land 
•should  have  the  letting  value? — I hold  that  the 
man  who  has  the  enterprise  to  create  any  com- 
mercial value  is  the  man  that  is  best  entitled  to 
get  it ; and  if  the  thing  would  lie  dormant 
without  that  capital  being  expended,  then  I 
think  there  should  be  no  doubt  about  it. 

5783.  The  rents  upon  which  you  operate  are, 
I take  it,  the  old  rents  that  were  fixed  before 
1870  ? — In  a great  many  cases  we  have  no  evi- 
dence before  us  of  any  change  in  the  rent. 

5784.  Have  you  ever  had  evidence  before  you, 
in  any  case,  that  the  rent  was  a rent  which  had 
been  reduced  since  1870? — Oh,  yes  ; we  have 
had  cases  where  the  rent  had  been  reduced. 

5785.  Not  many  eases  were  they  ? — Odd  cases 
now  and  again  crop  up. 

5786.  In  a general  way  you  act  upon  rents 
which  were  fixed  when  the  tenant  was  subject 
to  any  rent  the  landlord  chose  to  impose,  and  to 
eviction  at  any  time,  before  the  Act  of  1870,  I 
mean? — That  may  have  been  the  case,  and  it 
may  not  have  come  out  before  us  in  evidence. 
We  have  operated  in  a great  many  cases  where 
the  landlord  gave  reductions  as  temporary  abate- 
ments, and  very  substantial  ones. 

5787.  Yes,  but  the  main  point  I am  putting 
to  you  is  this,  that  the  rents  upon  which  you 
operate  are  the  rents,  as  a rule,  which  were  fixed 
before  1870;  and  that  before  1870,  as  we  know, 
the  tenant  was  liable  to  any  rent,  and  liable  to 
eviction  ? — The  great  bulk  of  them  were  all  fixed 
before  1870. 

5788.  Suppose  the  case  of  a farm  where  no 
question  of  improvements  arises  (if  you  were 
asked  by  an  outsider  to  value  the  tenancy  for 
him  and  to  tell  him  what  would  be  a fair  rent 
for  him  to  pay  from  year  to  year),  would  you  fix 
that  rent  at  the  same  figure  that  you  fix  it  at  for 
the  present  tenant ; the  inhabiting  tenant? — 
I hardly  understand  your  question. 

5789.  W ell,  it  is  a question  of  some  importance, 
I think ; you  generally  fix  the  rent  for  the 
sitting  tenant,  the  man  who  has  the  interest  in 
the  holding  ? — Y es,  the  occupying  tenant ; he 
must  be  in  occupation  to  get  the  rent  fixed. 

5790.  Suppose  there  were  two  farms  side  by 
side,  similar  in  condition  and  value,  one  of  them 
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occupied  by  a present  tenant  and  the  other 
vacant,  and  that  an  outsider  wanted  the  second 
of  these  farms,  and  asked  you  to  fix  the  rent  for 
him  that  he  ought  to  pay  for  that  farm,  would 
you  fix  the  rent  of  the  two  farms  at  the  same 
figure  ? — It  would  depend  on  our  instructions  ; 
if  we  were  asked  to  fix  them  on  the  same  basis 
we  would.  But  suppose  the  farm  that  was  not 
occupied  was  in  the  hands  of  the  landlord,  and 
that  the  landlord  had  acquired  the  tenant’s 
interest;  in  that  case  we  should  put  a different 
rent  on  as  compared  with  the  farm  where  the 
tenant  was  in  occupation  and  had  the  tenant 
right  or  interest  in  his  own  hands. 

' 5791.  Then  the  legal  interest  of  the  tenant  is 
an  element  in  fixing  the  rent? — Oh,  certainly; 
in  Ulster  the  tenant  has  almost  as  much  interest 
in  the  holding  as  the  landlord. 

5792.  But  everywhere  in  Ireland  now  the 
tenant  has  two  distinct  legal  interests,  has  he 
not ; he  has  the  right  of  compensation  for  dis- 
turbance ? — Yes. 

5793.  And  the  right  to  compensation  for  im- 
provements; I do  not  think  he  has  the  right  to 
sell  the  tenancy  ; but  he  has  the  right  to  stay 
there  for  ever  at  a fair  rent? — Yes,  and  I think 
there  is  very  little  difference  made  by  most  Sub- 
Commissioners  in  fixing  a rent,  whether  inside 
Ulster  or  outside  Ulster;  that  right  is  recognised, 
I think,  generally. 

5794.  Does  the  possession  of  that  legal  interest 
on  the  part  of  the  occupying  tenant  affect  the 
amount  of  the  fair  rent  materially  ? — Oh,  yes,  it 
does. 

5795.  To  what  extent;  is  there  any  principle  ? 
— You  cannot  deal  with  it  on  general  principles, 
because  you  have  to  take  into  consideration  a 
number  of  things  in  finding  out  the  difference ; 
the  situation,  its  proximity  to  a town  or  to  some 
market,  and  in  fact  you  must,  in  fixing  a fail- 
rent,  deal  with  each  individual  case  on  its 
merits. 

5796.  What  you  call  the  rent  in  the  case  of 
the  person  coming  in,  in  the  supposed  case  1 put 
to  you,  is  a competition  rent  ? — Yes. 

5797.  The  difference  which  you  allow  to  the 
present  tenant,  because  he  is  in  occupation  and 
has  the  legal  right,  brings  it  down  to  what  you 
call  the  fair  rent  ? — Y es  ; we  might,  perhaps, 
put  20s.  an  acre  on  as  fair  rent,  and  30s.  as  com- 
petition rent. 

5798.  The  statute,  however,  gives  you  no 
specific  direction  now  ; it  only  says  you  are  to 
have  regard  to  the  interest  df  the  tenant  ? — Yes. 

5799.  Would  you  think  it  expedient  that 
Parliament  should  give  any  explicit  direction  as 
to  how  it  should  be  measured  where  the  tenant 
has  the  legal  interest  in  it  ? — I do  not  know  ; I 
can  only  speak  for  myself.  I think  the  more 
instructions  you  give  us  of  that  kind,  the  more 
we  will  get  mystified,  in  all  probability. 

5800.  But  if  this  instruction  were  given,  the 
less  you  might  mystify  us ; we  are  considerably 
mystified  at  present  ? — That  should  be  one  very 
important  thing  before  the  Committee,  to  try 
and  get  rid  of  a little  of  the  mystification  that 
exists  in  the  minds  of  the  Sub-Commission  and 
others,  even  up  to  the  Court  of  Appeal,  because 
nobody  seems  to  know  at  the  present  moment 
where  they  stand.  We  heard  one  case  last 
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year  in  Armagh  beside  Keady.  We  dismissed 
the  case  owing  to  some  decision  given  by  Mr. 
Justice  Bewley ; the  case  was  appealed  and 
went  -before  him,  and  he  sent  it  back  to  us 
to  get  a fair  rent  fixed  owing  to  some  decision 
given  by  the  Court  of  Appeal,  and  a fortnight 
ago  we  fixed  the  same  rent  again  on  the  same 
holding  after  a second  inspection;  so  that  I 
think,  with  regard  to  the  question  of  town  parks 
and  a number  of  things,  it  would  be  a very  good 
thing  if  the  mystification  was  got  rid  of. 

5801.  Would  it  not  be  an  immense  public  gain 
if  we  had  a statute  which  would  put  an  end  to 
these  mystifications,  and  enable  people  to  know 
what  is  really  meant? — There  are  a few  things 
in  which  we  follow  the  lead  of  the  cases  from  the 
Court  of  Appeal  and  fix  rent,  and  then  inside 
six  months  we  have  to  turn  round  and  adopt  a 
different  practice,  especially  with  regard  to  town 
parks. 

5802.  Well,  you  are  struggling  with  adversity. 
For  all  I can  learn  to  the  contrary,  one  Sub- 
Commission  may  fix  the  rent  of  a present  tenant 
at  a competition  figure,  and  another  may  give 
him  a liberal  allowance  in  respect  of  his  legal 
interest.  1 see  nothing  in  the  law  (and  you  will 
pardon  me  if  I say  nothing  in  the  practice)  to 
deprive  the  Sub-Commissioner  of  any  discretion 
he  may  like  to  use? — The  Sub-Commissioners  are 
free  agents  to  a very  great  extent;  but  there  is 
a very  different  impression  abroad  ; that  is,  that 
we  receive  our  instructions  with  regard  to  the 
way  in  which  we  should  deal  with  the  cases ; 
and  I think  it  is  only  honest  and  fair  to  the 
Land  Commission  to  say  that  from  the  day  I was 
appointed  up  to  the  present  I have  never  had  a 
line  or  word  of  instruction  of  any  kind ; and  I 
think  every  Sub-Commissioner  is,  more  or  less, 
quite  as  free  an  agent;  one  may  adopt  one  view, 
and  another  may  adopt  another  view. 

5803.  I will  sum  it  up  in  this  way  : do  not 
you  think  it  is  almost  essential  that  the  intention 
of  Parliament  should  be  declared  in  some  mode 
so  clear  as  not  to  admit  of  misinterpretation  ? —I 
think  any  Act  dealing  with  the  land  question, 
which  is  a question  that  is  very  hard  for  most 
people  to  understand  (it  has  been  in  the  past), 
should  be  so  clear,  or  at  least  as  clear  as  it  could 
possibly  be  made,  so  that  there  should  be  no 
doubt  or  difficulty  in  the  minds  of  those  who 
have  to  administer  it.  I am  strongly  impressed 
with  the  idea  that  there  should  be  at  least  as 
clear  and  definite  a line  laid  down  as  possible  for 
those  who  have  to  administer  the  Act  as  they 
could  go  on. 

5804.  We  are  told  that  in  the  last  13  years, 
while  the  Land  Acts  have  been  in  operation  in 
Ireland,  the  rents  in  England  by  voluntary  acts, 
where  the  tenants  have  no  legal  interest  in  the 
holding,  have  been  reduced  by  40  per  cent. ; and 
we  find  that  the  reductions  in  Ireland,  where  the 
tenants  have  a legal  interest,  have  been  on  an 
average  only  20  per  cent.  Can  you  make  any 
observation  upon  that  ? — I do  not  know  anything 
about  the  English  land  system  at  all. 

5805.  I should  like  for  a few  minutes  to  get 
at  your  view's  as  to  the  amendment  of  the  law. 
You  are  aware,  I believe,  that  out  of  300,000 
cases  in  which  rents  have  been  fixed,  120,000 
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have  been  fixed  by  agreement  out  of  court? — So 
I understand,  somewhere  about  that. 

5806.  It  is  a fact,  I believe,  that  the  reductions 
of  rent  in  those  cases  fixed  out  of  court  have 
been  materially  less  than  in  the  cases  heard  by 
the  courts.  It  appears  from  the  returns  ? — Yes, 
from  the  returns  it  would  appear  that  that  is  the 
case. 

5807.  I will  again,  although  you  have  been 
already  asked  about  it,  direct  your  attention  to 
this  very  remarkable  paper  handed  in  by  Mr. 
Bailey,  your  legal  commissioner,  in  which  he 
gives  50  cases  taken  from  four  counties  where  it 
happened  that  agreements  were  made  outside 
but  not  filed,  and,  therefore,  came  to  be  con- 
sidered by  the  Sub-Commission  Courts.  Have 
you  that  paper  before  you  ? — Y es,  I have. 

5808.  I have  added  up  the  columns,  and  I find 
that  the  rents  agreed  upon  out  of  court  were 
reduced  27  per  cent,  further  when  the  cases 
came  into  court.  Does  that  suggest  to  you  any 
reflection  in  regard  to  the  120,000  cases  which 
were  fixed  out  of  court,  that  the  people  who 
fixed  them  were  barred  by  some  influence  from 
coming  in,  that  they  were  not  as  free  to  come  in 
as  those  who  did  come  in  ? — That  may  have 
been  an  influence,  but  I can  understand,  coupled 
with  that,  that  in  rents  that  were  fixed,  even  by 
private  agreement  in  1882  or  1883,  a tenant  may 
have  made  the  same  mistake,  or  may  have  fixed 
the  rent  on  the  same  basis  that  Sub-Commis- 
sioners acting  in  these  years  did ; and  I think 
the  general  testimony  of  the  Sub-Commissioners 
who  fixed  rents  in  1882  or  1883  is,  that  if  they 
were  to  fix  the  same  rents  now  they  would  make 
a very  perceptible  change  in  their  valuation. 

5809.  That,  so  far  as  it  goes,  would  seem  to 
indicate  that  if  the  statutory  term  was  shortened 
by  law,  the  shortening  should  be  made  retrospec- 
tive so  as  to  allow  of  those  whose  rents  were 
fixed  in  the  early  years  following  the  Land  Act 
to  come  in  again  before  15  years  ? — Oh,  yes,  if 
you  shortened  the  term. 

5810.  We  know  that  out  of  486,000  agricul- 
tural holdings,  only  300,000  have  been  fixed. 
Now  when  we  consider  that  186,000  have  not 
come  in  at  all,  either  through  legal  exclusions  or 
otherwise,  and  that  120,000  others  have  been 
fixed  out  of  court,  does  it  suggest  to  you  the 
importance  of  making  a clear  way  to  the  Land 
Court,  removing  any  obstacles  that  may  exist  to 
the  injury  of  the  tenant? — I think  that  many 
obstacles  at  present  existing  may  be  cleared 
away,  and  that  still  the  landlord  need  not  suffer 
very  much  by  so  doing. 

5811.  Suppose  you  found  in  a case  before  you 
that  the  old  rent  was  very  excessive,  very,  ex- 
cessive, would  you  think  it  fair  that  the  court 
should  have  power  to  protect  the  present 
tenancy  by  dealing  with  arrears  as  in  Scotland? 
— W ell,  that  is  a very  big  question  to  answer. 
There  are  plenty  of  tenants  in  Ireland,  no  doubt, 
who  have  got  into  arrears  (notwithstanding  the 
fact  that  they  have  been  industrious  and  frugal), 
by  having  a very  excessive  kind  of  landlord, 
giving  them  no  abatement;  but  there  may  be 
other  cases  where  the  tenant  through  negligence 
and  carelessness  may  have  got  into  arrears. 

5812.  I put  it  to  you  as  a matter  of  equity  : 
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If  you  found  the  old  rent  was  high  in  compari- 
son with  what  you  thought  fair,  and  a presump- 
tion arose  that  the  tenant  had  been  struggling 
against  hardship  and  hard  times,  would  you 
think  it  fair  that  the  court  in  that  case  should 
be  able  to  protect  him  against  his  past  position 
by  reducing  the  arrears  or  declaring  how  they 
should  be  paid  ? — Well,  if  everything  connected 
with  the  case  went  to  show  that  the  tenant  had 
been  doing  his  very  best  to  pay  an  impossible 
rent,  it  would  be  a case  in  which  I would  have 
very  great  sympathy.  It  would  be  only  admit- 
ting the  principle  of  the  Arrears  Act.  I do 
not  know  whether  it  would  be  wise  to  do  it  or 
not. 

5813.  It  might  save  people  who  might  other- 
wise be  sacrificed,  might  it  not? — Well,  if  it 
was  preventing  a tenant  from  getting  into  court, 
it  might  be  well  to  get  rid  of  it  some  way 
or  other,  doing  what  -was  fair  between  both 
parties. 

5814.  Where  the  tenant  has  now  any  right, 
such  as  turbary,  mountain  grazing,  commonage, 
or  sea-weed,  which  he  exercises  now,  would  you 
be  in  favour  of  authorising  the  court  to  deal 
with  the  right  as  appurtenant  to  the  holding, 
and  to  deal  with  it  in  the  rent  so  as  to  prevent 
any  action  of  the  landlord  in  connection  with  the 
right  depriving  him  of  his  right  after  the  present 
tenancy  had  been  fixed?  — I think  everything 
connected  with  the  holding  which  is  appur- 
tenant to  it  and  has  been  enjoyed  by  the 
tenant  in  the  past,  should  be  continued  ; and  the 
way  in  which  we  always  deal  with  a matter  of 
that  kind  is  this : if  a tenant  has  had  a turf  bank 
in  connection  with  his  holding,  which  was  in- 
cluded in  the  rent  of  the  holding,  we  always  fix 
the  rent  on  the  assumption  that  the  tenant  is  to 
have  that  right  continued  during  the  15  years, 
whether  it  is  inside  the  ambit  of  the  holding,  or 
outside  the  ambit  of  the  holding.  If  the  tenant 
is  paying  a separate  rent  for  the  turf  bank  out- 
side his  holding,  we  do  not  deal  with  it ; the 
same  with  regard  to  sea-weed,  and  with  regard 
to  mountain  grazing.  If  we  have  a turf  bank 
belonging  to  the  tenant  inside  the  holding,  and 
which  is  likely  to  exist  for  only  about  five  years 
or  six  years,  we  consider  what  it  is  worth  per 
year  to  him,  and  multiply  it  by  the  number  of 
years  we  think  it  will  last,  and  then  divide  that 
by  the  15  years  ; so  that  he  is  paying  the  rent 
for  15  years,  and  he  may  use  the  turf  whatever 
length  of  time  he  likes. 

5815.  My  suggestion  is  that  whether  the 
subject  of  the  right  is  within  the  holding  or 
beyond  it,  so  long  as  it  is  on  the  estate,  or 
whether-  it  is  subject  to  a rent  or  not  at  present, 
if  it  is  a right  exercised  by  the  tenant  you  should 
secure  its  continuance  in  the  rent  as  an  element 
of  the  statutory  tenancy  ? — Yes,  I think  where  a 
tenant  has  only  had  a turf  bank,  or  a mountain 
grazing,  or  a right  of  sea-weed,  in  the  past,  he 
should  not  be  deprived  of  it : if  it  had  been  an 
appurtenance  for  a number  of  years  to  the  hold- 
ing, it  should  be  continued,  invariably  we  do 
continue  it,  and  we  seldom  have  an  objection 
from  the  landlord  ; indeed,  we  never  have  an  ob- 
jection with  regard  to  it. 

5816.  But  you  think  with  regard  to  these 
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cases,  which  you  are  now  impotent  to  deal  with, 
you  should  have  authority  by  law  to  deal  with 
them  ? — I think  we  should,  where  a tenant  has 
enjoyed  it  in  the  past. 

5817.  As  to  appeals  I understand  your  plan 
to  be  this,  that  in  advance  of  the  sitting  of  the 
Sub-Commission,  and  when  notifying  the  time  of 
the  sitting  of  the  Sub-Commission  to  the  land- 
lord and  tenant,  you  would  notify  them  also  that 
two  valuers  would  inspect  the  holding  before  the 
Sub-Commission  valuers  ? — Yes,  I think  that 
should  be  done  ; that  would  be,  more  or  less,  like 
reversing  the  present  system.  I think  the  last 
court  should  be  the  court  that  would  inspect  and 
bear  the  case  on  the  spot. 

5818.  Would  you  think  it  essential  though 
that  the  landlord  should  admit  that  the  tenant 
was  a person  entitled  to  have  a fair  rent  fixed, 
so  that  no  question  of  law  should  arise  ?—  W ell, 
it  is  rather  a difficult  point  to  decide  that. 

5819.  What  I mean  is  this  : that  the  two 
valuers  who  first  go  upon  the  holding  should  not 
be  exposed  to  any  contention  upon  a matter  of 
law  between  landlord  and  tenant? — Certainly 
not;  but  if  you  make  an  application  to  both 
parties,  and  both  parties  agree  to  have  the  hold- 
ing inspected,  it  is  more  or  less  tq  be  taken  that 
there  is  no  pcint  of  law,  and  consequently  I do 
not  think  there  should  be  any  discussion  on  the 
holding  after  that  agreement  has  been  entered 
into. 

5820.  Would  it  not  be  necessary  also  that  the 
landlord  should  agree  that  the  tenant’s  claim  for 
improvements  was  just,  that  there  should  be  no 
legal  contention  about  improvements,  or,  in  fact, 
no  substantial  contention  about  the  improve- 
ments?— Yes,  I think  that  should  be  an  essential 
part  of  the  agreement ; that  the  landlord  admitted 
that  the  claim  made  lor  improvements  was  one 
that  he  would  not  contest. 

5821.  These  points  being  satisfied,  you  would 
have  the  rent  fixed,  and,  unless  within  a certain 
time  objection  was  made,  that  would  be  a statu- 
tory rent? — Yes,  but  I would  leave  it  open  to 
both  parties  to  appeal  to  the  Sub-Commission  on 
value. 

5822.  Upon  value? — Upon  value. 

5823.  Upon  everything,  in  fact  ?—  Upon 
everything. 

5824.  The  decision  would  be  final  as  to  value  ? 
— Yes,  certainly. 

5825.  Then  the  appeal  would  run  as  at 
present,  upon  questions  of  law  ? — Yes. 

5826.  Just  to  get  your  mind  about  exclusions 
from  the  Act,  let  me  ask  you  this  : do  you 
think  it  proper  that  the  interest  of  a present 
tenant  should  be  destroyed  by  any  legal  circum- 
stances, such  as  the  death  of  a limited  owner,  or 
the  ejectment  of  a middleman,  or  anything  over 
which  he  has  no  control ; do  you  think  that  when 
a present  tenancy  is  once  fixed  the  law  should 
protect  it  against  incidents  for  which  the  tenant 
is  not  responsible  ? — I think  it  is  very  hard  on  a 
tenant  to  be  deprived  of  his  right  through  any 
incidents  of  that  sort,  because  our  experience  of 
middlemen  is  a very  serious  one  as  far  as  the 
tenants  are  concerned. 

5827.  Would  you  say  that  there  should  be  a 
rule  of  law  that  a present  tenancy  once  created 
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should  not  be  destroyed  except  by  the  wilful  act 
or  default  of  the  tenant  himself? — I would. 

Mr.  Macartney. 

5828.  Even  when  the  fair  rent  has  been  fixed 
without  any  jurisdiction  ? — In  the  past. 

5829.  No,  I am  taking  the  first  case  : suppose 
you  had  fixed  a fair  rent  in  a case  where  you 
had  no  jurisdiction  to  fix  it,  do  you  mean  to  say 
that,  in  your  opinion,  it  ought  to  stand ; I only 
want  to  know  that? — But  no  rent  could  be  fixed 
if  the  tenant  had  no  standing  to  get  a fair  rent. 

5830.  But  it  has  been  done  ? — It  may  be 
done. 

5831.  I rather  thought  that  that  was  the  point 
Mr.  Sexton  was  putting  to  you  ? — The  light  in 
which  I looked  at  Mr.  Sexton’s  question  was 
this  : suppose  a tenant  had  been  a recognised 
tenant  under  a landlord  for  some  years,  should 
there  be  anything  to  prevent,  by  law,  that 
tenant  continuing  as  a tenant  of  that  holding  for 
the  future  ? — I would  say  no,  there  should  not. 

Mr.  Sexton. 

5832.  Now  in  regard  to  sub-letting,  do  you 
think  that  a tenant  should  be  excluded  because 
he  makes  a sub-letting  to  labourers  who  are 
required  in  the  vicinity  to  a reasonable  extent, 
or  that  in  such  a case  the  consent  of  the  land- 
lord should  be  necessary,  so  long  as  the  interest 
of  the  landlord  in  the  holding  is  not  substantially 
injured? — I do  not  see  how  the  building  of  a 
labourer’s  cottage  takes  away  from  the  value  of 
the  holding,  but  in  my  opinion  there  should  be  a 
limit  to  sub-letting.  I think  there  should  be  no 
sub-letting  on  a holding  that  would  give  the  sub- 
tenant a right  under  the  present  Land  Act  to 
come  into  court  to  get  a fair  rent  fixed ; there 
should  be  no  subletting  beyond  half  an  acre. 
My  opinion  is  that  it  is  a very  hard  case  where 
the  tenant  is  excluded  from  the  operation  of  the 
Land  Act  because  he  has  a labourer’s  cottage 
or  two  on  his  holding,  and  perhaps  it  may  be 
that  inside  of  six  months  you  may  have  the 
labourers  of  the  district  coming  with  a memorial 
before  the  guardians,  asking  them  to  build 
cottages  in  that  very  district,  when  they  would 
have  to  come  and  take  half  an  acre  in  the  district 
upon  which  to  build  them. 

Mr.  T.  W.  Russell. 

5833.  Are  you  aware  of  a case  in  which  a fair 
rent  has  been  fixed  for  a sub-tenant  ? — Yes. 

Mr.  Sexton. 

5834.  Subject  to  that  limitation,  you  think 
sub-letting  need  not  be  a case  of  exclusion  ; that 
you  have  stated? — No,  I think  there  is  very 
great  hardship  in  connection  with  sub-lettings  of 
that  sort.;  I think  it  is  a very  great  hardship 
that  a tenant,  to  be  able  to  get  into  court,  should 
be  obliged  to  turn  his  sub-tenants  out  and  drive 
them  into  the  towns  from  a country  district ; we 
have  as  it  is  too  much  of  a tendency  in  the 
minds  of  the  labourers  to  go  into  the  towns,  to 
leave  the  rural  districts,  and  1 think  they  should 
be  encouraged  to  stay  where  they  are. 

5835.  With  regard  to  town  parks,  do  you  see 
any  greater  difficulty  in  fixing  what  you  call  the 
accommodation  value  of  a town  park  because  it 
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Mr.  Sexton — continued. 

happens  to  be  desired  by  the  inhabitants  of  a 
town  than  in  fixing  the  proximity  value  near  a 
town,  which  you  do  every  day? — I do  not  think 
there  should  be;  I think  all  the  elements  in 
connection  with  the  town  and  with  the  case 
should  be  taken  into  account,  and  I do  not  see 
why  Sub-Commissioners  should  not  arrive  at 
what  would  be  the  fair  value,  taking  all  the 
facts  of  the  case  into  consideration. 

5836.  You  see  no  real  obstacle  to  dealing 
with  them  equitably,  as  you  would  with  any 
other  case  of  fair  rent? — No;  I think  the  way 
in  which  cases  of  that  sort  should  be  dealt  with 
would  be  to  go  and  value  the  land  in  the  ordinary 
way  and  add  on  100  per  cent.,  if  necessary,  to 
bring  it  up  to  what  would  be  fair,  considering 
the  position  in  which  it  was  placed  and  the  town 
that  was  adjoining. 

5837.  I understand  you  see  no  good  reason  for 
shutting  out  the  tenant  from  fair  rent ; because, 
to  a small  piece  of  land  there  is  a mill,  a fishery, 
receipts  of  town  tolls,  or  something  of  that  sort, 
attached  ; so  long  as  the  holding  is  substantially 
agricultural  or  pastoral  ? — If  it  is  substantially 
agricultural,  I think  there  should  be  a fair  rent 
fixed,  and,  I think,  at  the  same  time  the  land- 
lord should  have  every  element  connected  with  it 
taken  into  account,  and  that  he  shoidd  get  all 
those  additions  added  on  to  the  holding,  as  if  it 
was  in  an  ordinary  agricultural  district. 

5838.  Do  you  accept  the  principle  of  “ once 
demesne  land  demesne  land  for  ever,”  or  do  you 
say  that  if  it  has  been  used  for  agricultural 
pasture  for  a considerable  period,  and  there  is  no 
evidence  of  an  intention  to  resume  on  the  part 
of  the  landlord,  a fair  rent  should  be  fixed  ? — 1 
think  a fair  rent  shoidd  be  fixed,  and  I think  the 
Court  of  Appeal  has  held  that  .it  should  be 
fixed.  There  has  been  a case,  I think,  where  a 
demesne  has  been  undemesned. 

5839.  There  has  been  a case  where  land,  said 
to  be  demesne  land,  was  held  to  be  a fee-farm 
grant? — Yes,  I know  that. 

5840.  It  was  held  then  that  even  if  the  fee- 
farm  grant  should  last  till  the  Day  of  Judgment, 
the  land  could  never  be  undemesned  ; is  that  a 
reasonable  result  of  law,  do  you  think  ? — I do 
not  think  it  is;  but  I was  under  the  impression 
that  there  was  one  case  where  the  Court  held 
that  a demesne  had  been  undemesned. 

5841.  Looking  to  the  economic  state  of  agri- 
culture in  Ireland,  and  the  probable  extension 
of  pasture,  would  you  be  in  favour  of  widening 
the  limit  for  demesne  and  pasture  tenants  ; do 
you  see  any  reason  why,  it  being  clear  that 
pasture  is  as  obvious  a tenancy  in  some  parts 
of  Ireland  as  tillage  in  others,  the  pasture  tenant, 
who  is  compelled  by  the  conditions  of  agriculture 
to  use  his  land  for  pasture,  should  be  shut  out 
any  more  than  the  agricultural  tenant  ?— I think 
it  is  a very  hard  thing  that  pasture  tenants 
should  be  excluded  from  the  Land  Act,  because 
pasture  is  one  way  of  using  the  land  in  an  agri- 
cultural sense. 

Mr.  Macartney. 

5842.  In  an  agricultural  sense?  — It  is  agricul- 
tural, in  a sense. 

5843.  As  an  expert  you  say  that  ? — I under- 
stood that  anything  that  was  connected  with  a 


Mr.  Macartney — continued, 
farm  was  agricultural ; that  whether  you  grazed 
it,  tilled  it,  or  did  anything  else  with  it,  you  used 
it  agriculturally. 

Chairman. 

5844.  Generally  ? — Yes.  I think  that  stock  is 
an  essential  part  of  agriculture.  You  cannot 
keep  stock  without  grass,  and  you  cannot  keep 
stock  without  hay. 

Mr.  Sexton. 

5845.  Take  the  case  of  two  men  : the  first 
man  devotes  his  land  to  high  cultivation,  that  is 
one  kind  of  agriculture ; the  other  uses  his  land 
as  a shepherd  ; both  arc;  farmers  equally,  are 
they  not  ? — I think  they  are ; one  is  a sheep 
farmer,  the  other  a tillage  farmer. 

5846.  My  last  question  is  this  : Would  you 
say,  generally,  looking  at  the  intention  of 
Parliament  in  passing  these  Acts,  and  the 
necessity  of  the  Acts,  that  every  man  in  Ireland 
who  works  land  for  profit,  whether  agriculture 
or  pasture,  ought  to  have  a fair  rent  fixed 
upon  his  holding  ? — I think,  generally,  they 
should,  and  I think  that  those  exclusions  are 
calculated  to  create  great  unrest  in  the  minds  of 
agriculturists  generally. 

Mr.  Dillon. 

5847.  You  said  that  farms  in  County  Armagh 
were  very  highly  valued  in  the  Poor  Law  Valu- 
ation, did  you  not  ? — Yes. 

5848.  You  were  asked  whether  the  prices  at 
present  were  lower  than  the  scale  on  which  the 
valuation  was  conducted,  or  higher,  and  I think 
you  said  they  were  not  much  higher  ? — I think 
they  are  not,  speaking  from  memory. 

5849.  You  refer,  of  course,  to  the  scale  men- 
tioned in  Mr.  Griffiths’  valuation? — Yes. 

5850.  Has  the  cost  of  production  increased  or 
decreased  in  Ireland  since  1852  ? — Oh,  it  has 
increased  very  much ; even  since  I started  to  farm 
myself  it  has  increased  very  much. 

5851.  The  cost  of  production  and  the  prices 
are  an  element  in  fixing  the  value  of  land? — A 
very  important  element  in  a tillage  country. 

5852.  If  you  were  asked  now  to  value  a 
holding  in  Armagh  on  the  basis  of  the  present 
cost  of  production,  and  Griffiths’  scale  of  prices, 
do  you  believe  you  would  put  the  present  Poor 
Law  Valuation  upon  it  ? — Supposing  I was 
valuing  it  for  the  Poor  Law  Office. 

5853.  No,  suppose  you  were  valuing  farms  for 
a fair  letting  value,  and  that  you  were  ordered  to 
do  it  on  the  present  cost  of  production,  present 
wages,  and  so  forth,  and  Griffiths’  scale  of  prices 
was  put  into  your  hands,  and  you  were  ordered 
to  act  on  that  scale  of  prices,  do  you  believe 
your  valuation  would  be  as  high  as  the  present 
valuation  in  County  Armagh  ? — Certainly  not, 
because  the  cost  of  labour  is  very  much  more 
now  than  it  was  then. 

5854.  Let  me  ask  you  this  question  ; it  is  a 
question  of  belief.  Do  you  believe  that  the 
valuers  in  Ulster,  or  any  part  of  Ireland,  have 
really  worked  on  that  scale  of  prices,  or  have 
they  worked  on  the  enormously  increased  scale 
of  prices  that  prevailed  immediately  after  that 
scale  was  drawn? — That  is,  in  fixing  a fair  rent? 

5855.  No,  in  fixing  the  Poor  Law  Valuation? 

— I think 
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I think  they  operated  upon  the  scale  of  prices 

put  before  them,  but  I may  say  that  we  have 
found  Griffiths’  valuation  varying  so  much  that 
we  pay  almost  no  attention  to  it ; we  pay  no 
attention  to  it  at  all. 

5856.  You  mentioned  your  principle  of  allow- 
ing proximity  value ; you  must  have  some 
normal  line  from  which  to  proceed:' — Yes,  we 
try  to  adopt  a normal  line. 

5857.  Have  you  got  any  idea  in  your  mind 
what  is  your  normal  line  as  to  the  position  of  a 
holding? — Supposing  we  were  dealing  with  a 
town  that  had  2,000  inhabitants,  we  would  not 
extend  our  proximity  value  so  far  out  as  wc 
would  if  it  was  a town  with  10,000  inhabitants. 

5858.  My  point  is  this  : 1 confess  this  point 
has  puzzled  me  a good  deal  in  this  inquiry. 
The  holding  must  have  some  position  in  the 
world  to  have  any  value  at  all,  must  it  not  ?-— 
Yes. 

5859.  Have  you  any  idea  in  your  mind  what 
is  the  normal  position  to  which  no  extra  proximity 
value  attaches  ? — One  great  element  in  our  minds, 
in  starting  the  question  of  proximity  value  is,  first 
and  foremost,  is  it  a town  in  which  there  is  a 
general  market  for  farm  produce,  that  is,  for 
oats,  for  pork,  for  cattle,  for  hay,  for  turnips,  for 
potatoes ; and  is  it  within  a certain  radius  of  a 
town  where  there  is  this  good  market  ? We  in- 
variably take  in  the  question  of  proximity  value 
there  ; but  if  you  come  down  to  a town  in  which 
there  is  no  market  for  farm  produce,  and  if  they 
have  to  carry  the  farm  produce  a number  of 
miles  to  another  town  to  get  a market,  we  do  not 
take  into  account  the  question  of  proximity 
value. 

5860.  Have  you  any  clear  idea  as  to  what 
would  be  your  normal  distance  ; your  normal 
market?  My  point  is  this:  a man’s  holding 
can  be  of  no  value  at  all  to  him  unless  he  has 
somewhere  to  dispose  of  his  produce  ? — Yes,  he 
must  have  a market. 

5861.  What  would  you  consider  to  be  the 
normal  distance  from  the  market? — From  a 
particular  town  ; from  a particular  market. 

5862.  What  would  you  consider  to  be  the 
normal  advantages  which  a holding  should 
possess  in  Ireland  as  regards  proximity  to  a 
market  ? — I think  when  a holding  gets  an 
ordinary-sized  town  or  an  ordinary  market,  say 
between  three  and  four  miles  away,  the  proximity 
value  ceases. 

5863.  Let  me  put  a specific  case:  there  was 
an  instance  the  other  day,  in  my  own  district, 
where  proximity  value  was  added  because  the 
holding  was  within  a certain  number  of  miles,  I 
forget  now  the  exact  distance,  of  the  town  of 
Ballyhaunis  ? — I have  wrought  at  Castlerea, 
Ballyhaunis  is  a little  further  on. 

5864.  Would  you  consider  that  the  proximity 
to  the  town  of  Ballyhaunis  would  be  an  element 
to  add  to  the  rent ; I mean  now  apart  from  the 
town  park  ? — I would  think  it  would  be  a very 
small  element.  I would  require  first  and  fore- 
most to  have  some  proof  with  regard  to  the 
facility  that  there  was  lor  marketing  the  farm 
produce  in  the  town  of  Ballyhaunis.  The 
proximity  value  of  a town  situated  in  the  west  of 
Ireland  is  not  very  great. 

5865.  You  have  said  that  in  fixing  a fair  rent, 
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you  take  into  account  the  occupancy  interest  of 
the  tenant  in  Ulster  ? — Yes. 

5866;  And  you  have  worked  out  of  Ulster  ?— 
Yes,  I have. 

5867.  You  seemed  to  say,  with  some  hesita- 
tion, that  you  thought  that  in  working  out  of 
Ulster  that  element  was  also  taken  into  con- 
sideration ? — Yes  it  is,  I believe;  I am  sure  it  is. 

5868.  You  have  worked  in  the  county  of 
Roscommon,  have  you  not  ? — I have. 

5869.  In  fixing  a fair  rent  in  the  county  of 
Roscommon  (lid  you  take  into  consideration  the 
occupancy  right  of  the  tenant? — Yes. 

5870.  Now  on  what  principle  would  you  esti- 
mate that  occupancy  right,  because,  until  recently 
of  course  he  had  no  occupancy  right  except  the 
whim  of  his  landlord? — We  might  not  take  it 
into  account  to  the  same  extent  that  we  would 
do  in  the  province  of  Ulster,  but  I think  the 
Land  Act  has  created  every  tenant  in  Ireland  a 
tenant  who  is  entitled  to  get  a fair  rent  in  inspect 
of  his  occupancy. 

5871.  That  is  the  Land  Act  of  1881? — Yes, 
we  consider  he  has  rights,  because  the  Act  pro- 
vides that  he  shall  have  them  as  long  as  he  pays 
his  rent. 

5872.  According  to  your  own  statement,  does 
not  that  depend  upon  the  view  taken  by  the  Sub- 
Commissioners  ? — Yes ; and  I can  only  speak  for 
myself. 

5873  You  only  speak  for  yourself  ? — Yes. 

5874.  Therefore  it  is  perfectly  competent  for 
the  Sub- Commissioners,  if  that  happened,  to 
allow  for  it? — Tes;  and  I think  most  Sub- 
Commissioners  do  allow  for  it. 

5875.  You  can  only  speak  for  yourself? — I 
can  only  speak  for  myself  and  my  colleagues; 
those  who  have  wrought  with  me. 

5876.  What  I want  to  be  clear  about  is  this : 
I hold,  myself,  that  he  has  a strong  moral 
occupancy  right ; but  is  that  your  idea  of  the 
case,  or  do  you  base  your  idea  of  the  occupancy 
right  on  legal  rights  ? — I base  my  opinion  of  that 
upon  the  legal  rights  under  the  Act.  I hold 
that  a tenant  has  a right,  if  he  is  in  a position  to 
avail  himself  of  it,  so  long  as  he  pays  his  rent,  to 
hold  that  right. 

5877.  Under  the  Act  of  1881  ? — Yes. 

5878.  You  said  (when  asked  to  distinguish 
between  the  fair  rent  you  would  fix  on  a holding 
in  the  possession  of  a tenant  and  on  a holding  in 
the  hands  of  the  landlord)  that  the  distinction 
you  would  draw  would  be  that,  in  the  case  of  the 
holding  in  the  hands  of  a tenant,  you  would 
make  the  rent  for  the  occupancy  right  of  the 
tenant  a fair  rent,  and  in  the  case  of  the  holding 
in  the  possession  of  the  landlord  you  would  fix  a 
competition  rent?— Yes;  we  would  fix. the  two 
interests  together  on  behalf  of  a landlord. 

5879.  And  treat  that  as  a competition  rent  ? — 
Yes. 

5880.  Are  you  aware  that  one  of  the  Sub- 
Commissioners  informed  us  that  the  “ competition 
rent  ” was  a ridiculous  rent  that  nobody  would 
pay  ? — It  depends  upon  who  fixed  it  and  what  it 
was  fixed  at. 

5881.  Would  that  be  your  definition  of  a 
competition  rent? — No;  certainly  not.  I do  not 
think  that  any  rent  should  be  fixed,  whether  a 
competition  rent  or  a fair  rent,  that  did  not 
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consider  all  the  elements  in  both,  and  that  was 
not  fixed  on  a basis  in  which  either  or  both 
would  be  fair. 

5882.  Do  you  mean  by  a “ competition  rent  ” 
what  you  consider  with  your  experience  a solvent 
tenant  could  reasonably  undertake  to  pay,  or  is 
it  a rent  such  as  would  be  got  by  what  is  called 
“ canting  ” the  farm  in  the  market? — If  I was 
asked  to  fix  a competition  rent  inside  Ulster,  I 
would,  first  and  foremost,  value  the  holding,  find 
out  what  I thought  was  a fair  rent,  and  add  to 
that  what  I thought  was  the  fair  interest  for  the 
tenant  who  had  it,  and  have  as  the  competition 
rent  a rent  that  a tenant  would  step  in  and  pay 
without  having  to  pay  any  tenant  right. 

5883.  But  you  would  not  be  guided  by  the 
result  of  the  competition  in  the  market  ? — If  you 
put  up  the  rent  to  auction,  I have  no  doubt  you 
will  find  plenty  of  fools  of  tenants  who  will  give 
too  much. 

Mr.  M‘  Car  tan. 

5884.  Particularly  if  they  had  to  give  bills 
instead  of  money? — Very  often  you  will  find  the 
man  who  is  the  best  to  give  in  the  matter  of  an 
offer  is  the  man  who  is  most  behind  in  paying. 

.Mr.  Dillon. 

5885.  Am  I fight  in  supposing  that  you  are 
in  favour  of  abolishing  the  exclusion  of  town 
parks  from  the  right  to  get  a fair  rent  fixed  ? — 
Yes,  I would  be,  with  certain  restrictions;  I 
think  any  man  who  has  held  a town  park  in  the 
past  and  used  it  should  get  it ; I would  give  the 
landlord  every  penny  he  was  entitled  to  get  for 
its  position,  &c. 

5886.  I quite  understand  that  you  would  give 
him  the  full  value  of  the  land.  Have  you  had 
much  experience  in  inspecting  the  town  park 
lands  or  lands  in  the  vicinity  of  a town  ? — Yes, 
we  have  had  some  experience. 

5887.  Is  it,  or  is  it  not,  a fact,  that  the  improve- 
ments on  some  of  these  holdings  have  been  very 
small  ? — In  some  cases  they  have  been  ; bid,  in 
the  majority  of  cases  they  are  exceedingly  well 
cultivated  and  highly  manured. 

5888.  I mean  improvement  brought  about  by 
high  cultivation  of  the  land  ? — Yes. 

5889.  As  a ride,  is  it  not  very  highly  improved 
land  ?— Yes. 

5890.  Is  it  your  experience  that  these  improve- 
ments are  altogether  the  result  of  the  occupiers’ 
money  ?' — Oh,  yes,  they  are ; because  very  often 
a man  who  holds  a piece  of  land  outside  the  town 
has  manure  that  he  disposes  of  on  it. 

Mr.  Macartney. 

5891.  You  are  speaking  of  “manure”?— It 
is  highly  manured  in  the  majority  of  cases. 

Mr.  Dillon. 

5892.  So  that,  as  a rule,  they  are  highly 
manured  lands? — Yes,  so  far  as  treating  them 
well  is  concerned  they  are  all  well  treated. 

5893.  Have  you  come  across  any  cases  in  which 
the  landlord  claimed  for  buildings  or  other  im- 
provements in  which  these  buildings  or  other 
improvements  were  carried  out  by  money  bor- 
rowed from  the  Board  of  Works? — Well,  we  do 
not  often  have  it  stated  in  evidence  whether  the 


Mr.  Dillon — continued. 

landlord  has  borrowed  from  the  Board  of  Works 
or  not. 

5894.  Do  you  recollect  any  case  of  the  kind? 
— I do  not  at  the  present  moment,  but  we  have 
had  what  we  consider  very  high  valuations  with 
regard  to  buildings  when  the  landlord  claimed 
them. 

5895.  If  you  have  not  come  across  a case  of 
that  kind,  I will  not  ask  you  any  question  about 
it.  I only  want  to  know  on  what  principle  you 
deal  with  cases  where  the  landlord  has  carried 
out  improvements,  but  carried  them  out  with 
money  borrowed  from  the  Board  of  Works  ? — 
I do  not  remember  any  case  of  that  kind. 

Mr.  T.  W.  Russell. 

5896.  You  have  told  the  Committee  that  when 
you  came  upon  a farm,  and  you  found  the  tenant 
had  expended  money  upon  improvements,  you 
made  an  allowance  for  that? — Yes. 

5897.  Have  you  heard  any  cases  under  the 
Rent  Redemption  Act? — Yes,  we  have  heard  a 
great  many  cases  in  County  Armagh. 

5898.  Upon  what  principle  did  you  act  under 
the  Rent  Redemption  Act;  we  have  been  told 
here,  that,  in  the  case  of  fixing  a fair  rent  under 
the  Rent  Redemption  Act,  the  entire  improve- 
ments go  to  the  landlord,  that  the  tenant  gets  no 
credit  for  them  ? — Under  fee-farm  grants  that  is 
the  case. 

5899.  In  the  case  of  fee-farm  grants  under 
the  Rent  Redemption  Act,  that  is  the  case  ? — 
Yes. 

5900.  Then  there  is  no  question  that  under  the 
fee-farm  grant  all  the  tenant’s  expenditure  is  con- 
fiscated in  the  interest  of  the  landlord? — Yes,  as 
the  law  stands  at  present,  we  have  no  other  option 
than  to  give  the  landlord  credit  for  both  build- 
ings and  improvements. 

5901.  Then  that  is  beyond  denial  ? — We  fixed 
a few  cases  before  I left  to  appear  before  the 
Committee  in  which  we  had  to  do  that. 

5902.  Now  I find  here  that  the  Appeal  Court 
operated  upon  your  proceedings  in  Armagh  ? — 
Yes. 

5903.  I believe  that  the  fixing  of  this  fair 
rent  caused  some  sensation  in  Armagh  ? — On 
that  estate  that  was  mentioned  here  before,  the 
Shaw  Estate,  I suppose  they  did,  because  we  gave 
them  a reduction  of  48  per  cent,  all  round  on 
about  84  cases. 

5904.  Were  these  the  Trinity  College  leases? 
—Yes,  Trinity  College  holds  as  head  landlord. 

5905.  That  is  what  I want  to  find  out ; Trinity 
College  holds  as  head  landlord,  and  the  landlord 
who  was  before  the  Court  was  a middleman  ?— 
I could  not  really  tell  you  whether  the  man  hold- 
ing from  Trinity  College  was  the  man  we  were 
dealing  with,  because  it  came  out  in  evidence 
there  were  two  or  three  middlemen  landlords ; in 
fact,  I believe,  with  regard  to  these  particular 
Shaw  cases,  that  one  landlord  had  surrendered 
before  we  dealt  with  the  cases,  and  that  the  land- 
lord we  dealt  with  is  now  surrendering,  and  that 
after  him  there  is  another  landlord  before  they 
come  to  Trinity  College.  I think  in  those  cases 
there  were  three,  but  a landlord  named  Norton 
had  surrendered  before  we  had  anything  to  do 
with  the  cases. 

5906.  Then 
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5906.  Then  I take  it,  the  head  landlord  was 
Trinity  College.  ? — Yes  ; a great  many  landlords 
were  holding  under  Trinity  College. 

5907.  Trinity  College  is  the  head  landlord?  — 
Yes. 

5908.  In  these  cases  there  were  at  least  two, 
and  in  some  cases  three,  middlemen  you  say  ? — 
Yes. 

Mr.  Sexton. 

5909.  Do  you  mean  between  Trinity  College 
and  each  tenant  ? — Yes. 

Mr.  T.  W.  Russell. 

5910.  What  I am  coming  to  is  this  : Surprise 
has  been  expressed  by  Mr.  Brodrick  to-day,  in 
some  of  these  Armagh  cases,  at  the  magnitude  of 
the  reductions  given  ?— Yes. 

5911.  Ought  it  to  cause  any  surprise  when 
four  landlords  are  trying  to  pull  rents  out  of  the 
farm,  if  the  body  sent  to  revise  them  find  the 
rents  abnormally  high? — Well,  as  a rule,  we 
always  found  where  we  had  cases  of  middlemen 
that  rents  were  high  ; and  that  is  one  reason  why 
I said  that  in  my  opinion  it  is  a great  injustice 
to  a tenant  to  be  deprived  of  his  interest  in  his 
holding  because  a middleman  is  ejected. 

5912.  An  intervening  middleman  on  the  same 
holding? — Yes.  The  way  in  which  it  is  done  is 
this  : Trinity  College  holds  as  head  landlords  an 
area  about  four  miles  by  five  in  County  Armagh 
in  this  particular  district,  and  they  have  sublet 
to  quite  a number  of  people  on  perpetuity  leases, 
and  these  people  have  again  farmed  them  out  to 
another  middleman  at  an  increased  rent  on 
another  perpetuity  lease,  and  in  this  particular 
instance,  I believe,  to  a third  man,  on  the  same 
tenure.  Without  the  Land  Act  stepping  in  at 
all,  the  third  man  found  he  could  not  get  his 
rent,  and  he  surrendered  before  we  dealt  with 
the  cases.  The  trustees  of  Shaw  that  we  dealt 
with  were  the  second  middlemen  after  Trinity 
College ; we  found  them  exceedingly  poor  tenants 
in  an  exceedingly  poor  district,  and  the  great 
majority  of  them  owed  four,  five,  or  six  years’ 
arrears  of  rent. 

5913.  Whatever  may  be  Mr.  Brodrick’s  opinion 
of  your  reductions  as  a Sub-Commission,  the 
fact  of  the  matter  is  that  between  your  Sub- 
Commission  and  the  Land  Commission  valuer  on 
these  87  cases,  the  difference  was  10/.  6s.  6d.  on 
the  whole  ? — Yres,  but  in  round  numbers  our  re- 
duction was  about  48  per  cent.,  and  theirs  was 
about  48£  or  48$  per  cent.  So  far  as  we  are 
concerned  we  do  not  care  what  anyone’s  opinion 
is,  landlord  or  tenant. 

Mr.  Sexton. 

5914.  I think  I gather  from  you  that  the 
higher  Court,  the  Land  Commission,  made  the 
reduction  still  larger? — The  valuers  for  the 
Chief  Commission  Court  were  almost  a half  per 
cent,  lower  as  a rule  than  we  were. 

5915.  That  is,  the  reductions  were  higher? — 
Yes,  they  gave  mere  than  we  did. 

5916.  It  was  an  increase  of  reduction ; a 
further  reduction  ? — The  difference  between  our 
fair  rents  as  a -whole  and  the  valuation  of  the 
two  Lay  Commissioners  for  the  Chief  Court  as  a 

0.122. 
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whole  was  10/.  6s.  6 d.  on  some  80  cases ; they 
reduced  them  by  10/. 

5917.  Let  us  have  it  clearly  : the  valuers  for 
the  Appeal  Court  valued  in  such  a way  that  they 
gave  the  tenants  10/.  more  of  a reduction  than 
you  had  given  ? — Yes. 

Mr.  T.  W.  Russell. 

5918-19.  The  figures  of  the  Sub-Commission 
being  389/.  6s.,  and  the  Court  valuers’  figures 
378/.  19s.  6</.,  being  10/.  6s.  6 d.  less  than  the  Sub- 
Commission  rents  ? — Yes. 

Chairman. 

5920.  Who  appealed,  the  landlords  or  the 
tenants  ? — The  landlord  in  every  case. 

5921.  The  landlords  got  the  worst  of  it? — 
They  did. 

5922.  They  had  better  not  have  appealed  ? — 
The  rents  were  nearly  all  lowered. 

Mr.  Macartney. 

5923.  These  were  trustees,  I understand  ? — 
The  trustees  of  Shaw ; the  property  is  in  the 
hands  of  a receiver  at  present. 

Mr.  Sexton. 

5924.  The  rents  were  confirmed,  or  reduced  ? 
— I think  I am  speaking  correctly  in  saying  that 
they  confirmed  every  rent. 

Mr.  Macartney. 

5925.  At  the  time  the  appeals  were  lodged, 
when  you  were  on  the  estate,  was  the  estate  then 
in  the  hands  of  a receiver  ? — Yes. 

5926.  Under  the  jurisdiction  of  a judge  ? — 
Yes,  it  was. 

Mr.  T.  W.  Russell. 

5927.  I suppose  it  would  not  be  too  much  to 
assume  that  this  practically  wipes  out  the 
middleman  ? — Well,  we  heard  afterwards  that 
this  middleman  we  were  dealing  with  was  making 
arrangements  to  surrender. 

5928.  That  is  my  point  : assuming,  the 
middleman,  in  such  a case,  to  be  wiped  out,  and 
it  is  not  a large  assumption  in  the  face  of  these 
figures,  are  you  aware  that,  although  you  have 
fixed  a fair  rent  for  these  87  tenants,  the  moment 
the  middleman  ceases  to  exist  these  tenancies  are 
determined  in  law,  if  the  middleman  is  ejected 
for  non-payment  of  rent  ? — So  I understand  the 
law,  but  I am  not  a lawyer. 

5929.  W e haditfrom Lord  JusticeFitzGibbon, 
whose  law,  at  all  events,  cannot  be  questioned, 
that  a tenant  in  that  position  is  just  in  the 
position  of  any  ordinary  man  who  holds  any 
property  on  a defective  title;  that  is  what'lias  been 
laid  down  to  the  Committee  by  Lord  Justice 
FitzGibbon.  Noav,  what  I want  to  ask  your 
opinion  about  is  this : assuming  that  under 
these  circumstances  the  title  of  these  unfor- 
tunate people  is  a bad  title,  is  that  any  reason 
why,  when  the  limited  owner  disappears,  the 
law  should  make  these  men  into  future  tenants, 
incapable  of  getting  a rent  fixed  ? — I think  it 
would  be  a monstrous  injustice. 

E R 4 5930.  And 
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Mr.  Sexton. 

5930.  And  liable  to  eviction? — And  liable  to 
eviction,  yes,  because  the  difficulty  is  altogether 
created  by  these  middlemen. 

Mr.  T.  W.  Resell. 

5931.  It  arises  also  in  the  case  of  other  limited 
owners.  My  point  is  this,  that  while  the  tenancy 
determines  at  law  (and  that  we  cannot  question), 
is  their  any  reason  why,  given  the  determination 
of  the  tenancy,  the  tenant  ought  to  be  put  out  of 
Court,  and  not  be  able  to  have  a-  new  tenancy 
created  ? — No,  I do  not  think  there  is. 

5932.  The  only  other  question  I have  to  ask 
you  arises  out  of  a question  by  Mr,  Sexton  on 
the  point  of  the  increased  letting  value  being 
given  to  the  landlord.  You  stated,  in  reply  to 
Mr.  Sexton,  that  you  thought  the  tenant  had  the 
best  right  t.o  any  increased  letting  value  conse- 
quent upon  his  own  expenditure  ? — Yes,  if  it  is 
consequent  upon  the  expenditure  of  the  tenant. 

5933.  You  are  aware,  are  you  not,  that  for  all 
practical  purposes,  the  Land  Act  created  a part- 
nership between  the  tenant  and  the  landlord  in 
the  land  ? — Yes. 

5934.  In  Ulster  it  i3  called  “ dual  ownership  ”? 
—Yes. 

5935.  What  do  you  think  in  that  partnership, 
belongs  to  the  landlord  ; given  a partnership 
created  or  given  this  dual  ownership  (which 
roughly  expresses  the  scope  of  the  Land  Act  of 
1881),  what  do  you  think  is  the  property  of  the 
landlord  in  that  partnership  ? — The  property  of 
the  landlord  is  what  the  land  is  worth,  minus  the 
expenditure  in  working  it,  and  the  rent  and 
taxes  and  so  forth. 

5936.  Would  it  be  a fair  thing  to  say,  as  the 
Court,  in  Adams  v.  Dunseath  said,  that  the 
property  of  the  landlord  is  the  soil  with  its  in- 
herent qualities,  and  that  the  property  of  the 
tenant  is  his  outlay  in  improvements  upon  that 
soil.  Would  that  be  a fair  distribution  of  the 
partnership? — That  gives  all  to  the  landlord 
beyond  the  tenant’s  expenditure. 

5937.  And  his  occupation  right,  of  course  ? — 
Yes. 

5938.  The  soil  was  there  before  the  tenant 
went  there  ? — Y es. 

5939.  That  was  the  property  of  the  landlord 
previous  to  1881  : that  is  not  disputed  ? — Yes. 

5940.  Under  the  Act  of  1881  the  tenant,  be- 
cause of  his  improvements  on  the  soil  and  his 
property  on  it  and  in  it,  was  made  a partner. 
Now,  I ask  you,  would  it  be  a fair  distribution 
to  say  that  the  soil  with  its  inherent  qualities  is 
the  share  of  the  pax-tnership  of  the  landlord,  and 
that  the  improvements  and  the  outlay  of  the 
tenant  belong  to  himself,  and  that  that  is  his 
shai'e? — Yes,  I think  it  would. 

5941.  You  have  said  that  you  would  give  the 
whole  of  the  increased  rent,  or  rather  you  have 
not  said  you  would  “give  it,”  but  you  have 
stated  that  you  think  the  tenant  has  the  best 
right  to  it.  Do  not  you  think  the  decision  which 
Lord  Justice  FitzGibbon  has  told  us  (which  is 
really  the  decision  of  Adams  v.  Dunseath,  that 
the  tenant  should  have  an  ample  protection  for 


Mr.  T.  W.  Russell — continued, 
his  expenditure  and  for  his  improvements,  and 
that  the  Court  should  judicially  decide  how 
much  of  the  increased  letting  value  belonged  to 
the  landlord  and  how  much  to  the  tenant)  is 
more  equitable  than  the  proposal  that  the  whole 
of  it  should  go  to  the  tenant  ? — Oh,  yes,  it  is  ; 
but  where  there  is  an  inherent  value  in  the  soil, 
and  the  expenditure  of  the  tenant  in  creating  the 
inherent  value  of  the  soil  that  is  lying  dormant 
has  produced  profit,  the  landlord  would  be 
entitled  to  some  of  it. 

5942.  He  does  not  “ create”  it;  he  only 
operates  upon  it  ? — Or  where  he  operates  upon 
it,  if  that  inherent  value  is  found  to  give  out 
more  than  what  the  tenant  has  expended,  the 
landlord  would  be  entitled  to  some  proportion 
of  it. 

5943.  I was  only  struck  with  your  evidence, 
that  you  thought  the  tenant  had  the  best  right 
to  the  whole  of  it  ? — When  I said  that  I went 
rather  further  than  I intended.  In  saying  it  it 
was  a mistake  in  my  mind,  because  I think  there 
should  be  a participation  if  there  is  an  inherent 
value  lying  doi'mant  that  the  tenant  creates,  and 
if  it  turns  out  to  be  more  than  the  outlay  of  the 
tenant. 

5944.  That,  is  simply  a matter  of  the  exei-cise 
of  judicial  discretion,  as  to  who  ought  to  get  it 
and  in  what  share  he  ought  to  get  it? — Yes,  I 
was  wrong  in  saying  that  it  should  all  go  to  the 
tenant ; I did  not  intend  to  convey  that  idea. 

5945.  You  said  that  the  landlord  had  no  in- 
ducement to  improve  the  land  in  Ireland  ; he  is 
a mere  rent  charger  ? — Y es,  he  is  only  a rent 
charger. 

5946.  And  therefore  a man  in  that  position 
has  not  the  inducement  to  spend  the  money  upon 
the  land  ? — No,  not  the  inducement  that  he  had 
bcfoi-e. 

5947.  And  therefore  the  tenants  have  the  in- 
ducement to  spend  the  money  upon  it?— The 
tenant  at  present,  as  the  law  stands,  is  the  person 
who  expends  the  money  upon  it. 

5948.  That  is  a queslion  to  take  into  con- 
sideration when  you  are  exercising  your  judicial 
discretion  in  deciding  upon  the  value  ? — Yes. 

Colonel  Waring. 

5949.  Thei’e  is  one  point  I should  like  to  clear 
up:  talking  about  the  case  of  fixing  rents  by 
agreement  out  of  Court,  do  not  you  think  that 
the  avoidance  of  law  costs  is  a considci’able  item 
in  the  matter  ? — Y es,  it  is. 

5950.  And  the  avoidance  of  friction  and  bad 
feeling  that  would  arise  from  swearing  against 
each  other  in  court.,  do  not  you  think  that  that 
operates  with  landlord  and  tenant  in  many  cases  ? 
— Yes,  l think  there  is  a good  deal  of  cost  in 
court  in  the  case  of  landlord  and  tenant  that 
might  be  avoided.  In  Koseommon  we  had  a 
great  many  cases  brought  into  court,  without 
any  solicitor  at  all,  by  the  tenants. 

5951.  And  that  would  account,  possibly,  for 
the  rents  fixed  by  agreement  in  the  early  days  ? 
— Yes  ; that  may  be  one  element  that  operated. 
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Mr.  Cornelius  O’Keeffe,  called  in;  and  Examined. 


Chairman. 

5952.  You,  I believe,  are  an  Assistant  Sub- 
Commissioner,  like  Mr.  MacAfee  ? — Yes. 

5953.  How  long  have  you  held  that  post  ? — I 
was  appointed  in  1881. 

5954.  Therefore  you  have  been  at  work  ad- 
ministering the  Act  ever  since  it  was  passed  ? — 
Yes. 

5955.  You  are  one  of  the  original  staff? — I 
am. 

5956.  Had  you  any  experience  as  a practical 
farmer? — Well,  I was  reared  to  farming;  I 
studied  agriculture ; I got  a diploma  in  agricul- 
ture, and  have  been  farming  all  my  life. 

5957.  You  have  cultivated  land  yourself? — 
Yes,  I farm  400  acres  at  present. 

Mr.  T.  W.  Russel/. 

5958.  Where  ? — In  the  County  of  Cork. 

Chairman. 

5959.  You  have  been  associated  with  various 
legal  Commissioners,  have  you  not?— I think 
with  eight  or  nine. 

5960.  And,  of  course,  with  various  col- 
leagues as  their  Assistant  Commissioners  ?— Yes, 
about  14. 

5961.  I saw  a statement  a couple  of  days  ago 
made  by  a Committee  inquiring  into  these  Acts 
in  Ulster,  I think,  that  the  minds  of  the  Sub- 
Commissioners,  at  a very  early  stage  in  the 
administration  of  these  Acts,  were  affected  by 
the  report  and  proceedings  of  the  Committee  of 
the  House  of  Lords  which  sat  in  1882  or  1883  ; 
what  do  you  say  upon  that  point  ? — It  did  not 
affect  my  mind  in  any  way. 

5962.  I refer  to  the  proceedings  of  (I  think  it 
was)  Lord  Cairns’  Committee.  Those  proceed- 
ings were  not  considered  by  the  Sub-Commis- 
sioners who  at  that  time  and  subsequently  were 
silting  and  fixing  fair  rents? — We  did  not  con- 
sider them.  I do  not  even  know  what  they 
were. 

5963.  I will  tell  you  what  they  were.  There 
was  a Committee  appointed  the  year  after  the 
Act  was  passed  to  investigate  the  working  of  the 
Act  and  its  administration  ; and  the  allegation 
that  I have  seen  is  (and  there  is  nothing  surpris- 
ing if  it  be  so',  that  the  appointment  of  that 
Committee,  and  the  proceedings  of  the  Com- 
mittee, affected  for  that  year  and  for  some  years 
afterwards  the  minds  of  the  Sub- Commissioners, 
and  gave  them  a bias,  gave  them  a direction. 
VVhat  do  you  think  as  to  that? — Well,  I do  not 
know  what  it  might  have  done  to  other  Assistant 
Commissioners,  but  neither  my  mind  nor  my  acts 
"'ere  in  any  way  affected  by  anything  that 
occurred  from  the  day  I was  appointed  to  the 
present,  beside  doing  what  I thought  my  fail- 
duty  to  landlord  and  tenant. 

5964.  ©id  you  never  hear  that  the  proceedings 
pt  that  Committee  had  had  any  effect  whatever 
m the  administration  of  that  Act  ?— I heard  very 
nttie  about  that. 

0.122.  . 


Chairman — continued. 

5965.  Did  you  hear  anything  about  it? — No, 
nothing  that  impressed, me  that  I can  remember, 
with  regard  to  its  effect  upon  anyone. 

5966.  You  mean,  then,  that  the  sitting  of  this 
Committee  of  the  House  of  Lords  was  as  if  it 
had  not  taken  place  ? — Yes,  so  far  as  I am  con- 
cerned. 

5967.  No,  no ; not  so  far  as  you  are  concerned? 
— And  so  far  as  those  associated  with  me  in  any 
way  that  I knew. 

5968.  Now,  I want  to  ask  you  some  questions 
on  two  or  three  points  on  which,  I think,  you 
have  something  to  say.  First,  on  the  relation 
that  rent  bears  to  the  value  of  the  gross  produce  ; 
how  do  you  estimate  that  in  fixing  a fair  rent  ? — 
That  is  a thing  that  would  vary  very  consider- 
ably according  to  circumstances,  according  to  the 
difficulty  of  making  the  rent  and  the  expenses 
incurred  in  making  the  rent. 

5969.  I suppose  it  would  vary  also  with  the 
nature  of  the  land? — With  the  nature  of  the 
land,  the  district,  the  inconvenience  of  distance 
from  markets,  the  cost  of  production,  and  so 
forth. 

5970.  On  the  nature  of  the  land;  what  pro- 
portion of  gross  produce  would  you  set  down  as 
a fair  rent? — Well,  if  it  were  simple  grazing 
involving  little  or  no  expense  beyond  that  of  a 
herd,  it  used  to  be  considered  fair  to  give  the 
landlord  half  the  gross  produce. 

5971.  You  mean  in  the  first-class  dairy  land — 
half  ? — No,  I did  not  say  “ dairy  land,”  I meant 
where  it  was  simply  pasture  land  suited  for  good 
store  cattle  or  fat  cattle  and  sheep. 

5972.  In  grazing  land,  then,  the  proportion 
would  be  about  one  in  two  ? — About  one  in 
two. 

5973.  Then  in  first-class  dairy  land? — In 
first-class  dairy  land  giving  2-5ths  of  the  pro- 
duce to  the  landlord  used  to  be  considered  a very 
fair  thing  ; that  is  what  is  regarded  in  Limeriqk 
as  a fair  disposition  of  the  produce. 

5974.  And  in  inferior  land  ? — The  next  class  of 
dairy  land,  about  one-third  ; and  then  I should  say 
one-fourth,  more  or  less  according  to  the  amouut 
of  tillage  which  would  be  necessary,  the  quality 
of  the  land,  the  district,  and  so  forth,  where  the 
farmer  would  have  additional  expense  in  keeping 
his  cattle. 

5975.  Now,  as  to  the  tillage  land,  what  is  the 
proportion  ? — W ell,  that  is  varying.  Originally, 

I think,  when  I was  a boy,  they  used  to  consider 
one-third  a fair  thing;  but,  perhaps,  40  years  ago 
the  more  intelligent  farmers  considerel  one- 
fourth,  and  I should  say  it  would  be  less  than 
that  now  considerably,  in  fact,  it  is  hard  to  esti- 
mare  it  now,  because  tillage  does  not  pay  at  all ; 
it  is  not  remunerative. 

Mr.  Macartney. 

5976.  When  you  speak  of  more  than  a fourth, 
do  you  mean  a fifth,  or  less? — I meant  less  than 
a fourth  or  even  a fifth. 

S S 5977.  Wheat 
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Chairman. 

5977.  Wheat  is,  in  Ireland  I suppose,  now 
practically  out  of  cultivation? — It  is  nearly 
quite  out  of  cultivation. 

5978.  That  was  not  formerly  the  case,  was  it  ? 
— Wheat  culture  was  a very  important  part  of 
our  business  as  farmers  when  I was  young ; very 
important  indeed. 

5979.  How  much  per  acre  did  you  set  the 
wheat  ? — I would  not  be  over  estimating  it  if  I 
said  81.  to  10/.  per  acre,  gross  produce. 

5980.  Then  land  that  used  to  have  produce  to 
the  value  of  10/.  per  acre  is  now  much  less  valu- 
able. Wheat  having  gone  out  of  cultivation 
some  other  system  has  taken  its  place  ? — Yes. 

5981.  How  much  per  acre  do  you  set  the  new 
system  at? — For  the  same  class  of  land  perhaps 
21.  an  acre  would  be  a very  fair  estimate. 

Colonel  Waring. 

5982.  Gross  produce  ? — Yes. 

5983.  How  much  is  an  acre  of  oats  worth  ? — 
I am  taking  a farm  all  round  in  the  system  that 
j8  being  practised  now. 

Chairman. 

5984.  What  you  mean,  I take  it,  is  this : that 
land  under  wheat  that,  used  to  be  worth  81.  or  10/. 
an  acre,  now,  under  some  other  crop,  is  not  worth 
more  than  21.  an  acre  ? — Under  grazing,  which  is 
what  we  are  coming  to,  and  even  with  some 
tillage  mixed  with  grazings. 

5985.  That  same  land,  put  to  some  other  use, 
is  only  worth  21.  ?—  21.  As  dairy  farming,  for 
example,  it  will  take  five  acres  of  the  same 
class  of  land  to  carry  a cow  all  the  year 
round. 

5986.  Spade  cultivation  ; what  has  been,  or 
what  is,  the  effect  of  that? — Well,  spade  cultiva- 
tion was  extensively  used,  and  is  still  in  use 
in  congested  districts.  Spade  cultivation  is  a 
kind  of  reclamation,  in  fact. 

5987.  But,  of  course,  it  has  added  to  the  value 
of  the  land  ? — Decidedly  it  has  added  to  the  value 
of  the  land. 

5988.  We  have  seen  one  circumstance,  the 
going  out  of  the  wheat,  which  has  lowered  the 
value  of  the  land.  Now,  of  course,  the  spade 
cultivation  has  added  to  the  value  of  the  land  ? — 
Spade  cultivation  only  applies  to  very  small  hold- 
ings at  present. 

5989.  I know,  but  so  far  as  it  has  come  into 
use  it  has  added  to  the  value  of  the  land  ? — Oh, 
yes. 

5990.  How  has  it  added  to  the  value  ? — It  in- 
creases the  depth  of  the  soil,  and  thereby  in- 
creasing the  supply  of  plant  food.  Now,  for 
example,  the  “ lazy  bed  ” system,  which  was 
universally  condemned,  did  some  service  in  that 
way. 

5991.  I do  not  think  you  need  go  into  parti- 
culars ; it  has  increased  the  benefit  of  the  soil, 
therefore  the  productive  service  of  the  soil? — 
Yes. 

5992.  Now  tell  me  why,  in  your  opinion,  a 
certain  number  of  cases  have  not  come  into 
court.  I am  not  upon  the  point  of  legal  exclu- 
sions, that  is  another  matter,  but  external  cir- 
cumstances. What  circumstances,  in  your  view, 
have  kept  cases  out  of  court  ? — The  fact  of  ten- 


Chairman — continued. 

ants  getting  temporary  reductions  from  the  land- 
lord, I should  say,  would  be  an  important  one. 

5993.  A temporary  abatement  ? — A tenant 
having  got  a temporary  abatement  was  less  dis- 
posed to  go  in  and  have  a fair  rent  fixed,  no 
doubt. 

5994.  What  else  ? — Where  a tenant  made 
large  improvements,  increasing  the  value  of  his 
holding. 

5995.  Why  ? — In  some  cases  he  might  perhaps 
have  doubled  the  value  of  his  land  by  his  im- 
provements, by  bringing  in  manure  from  ex- 
ternal sources,  or  bringing  in  auxiliary  food,  in 
fact,  by  really  good  agriculture. 

5996.  You  do  not  quite  explain  how  that 
makes  him  indisposed  to  go  and  have  a fair  rent 
fixed  ; that  is  the  point,  you  see  ?— If  these  im- 
provements wore  made  over  20  years,  if  his 
father  had  been  making  them,  surely  he  would 
not  come  into  court,  as  he  would  not  only  lose 
them,  but  the  improvement  would  be  thrown 
into  the  scale  in  favour  of  the  landlord  when 
fixing  a fair  rent. 

5997.  Is  there  any  other  consideration  that 
keeps  tenants  out,  in  your  experience  ? — Owing 
arrears  would  keep  tenants  out. 

5998.  That  is  to  say,  you  have  found  in  your 
experience  the  tenants  in  arrears  have  been  afraid 
to  have  recourse  to  the  Land  Courts  ?— Yes,  and 
also  tenants  having  certain  appurtenances  which 
were  voluntary  on  the  part  of  the  landlord, 
would  be  afraid  perhaps  that  they  wrould  not  get 
these  if  these  came  into  court  to  fix  a fair  rent. 

5999.  In  the  matter  of  evidence  for  improve- 
ments, do  you  agree  with  those  who  have  told  us 
that  the  onus  of  proof  ought  to  be  thrown  in  all 
cases  upon  the  landlord  ? — Y es ; I am  strongly  of 
that  opinion. 

6000.  You  are  strongly  of  that  opinion  ? — 

6001.  As  to  sub-lettings,  what  is  your  view  ? — 
I think,  when  sub-lettings  were  made  with  the 
knowledge  of  the  landlord  or  his  agents,  where 
he  acquiesced  in  them,  or  did  not  prevent  them, 
it  would  be  a very  great  hardship  on  the  tenant 
then  that  he  should  be  prevented  from  having 
a fair  rent  fixed. 

6002.  Would  you  go  further  than  that  and  say, 
where  the  sub-letting  has  not  injuriously  affected 
him  ? — I w'ould. 

6003.  You  would  put  it  in  that  way  ? — I would. 

Mr.  Sexton. 

6004.  Injuriously  affected  the  interest  of  the 
landlord,  you  mean,  v'hen  you  say  “him”? — 
Injuriously  affected  the  interest  of  the  landlord 
in  the  holding. 

Chairman. 

6005.  You  mean  that  where  the  interest  of 
the  landlord  in  the  holding  is  not  injuriously 
affected  you  u'ould  be  in  favour,  in  spite  of  sub- 
letting, of  allowing  a tenant  to  go  into  court  ? — 
Yes,  and  I think  it  is  a matter  that  should  be  left 
to  the  discretion  of  the  Assistant  Commissioners 
to  determine  on  their  inspection  of  the  holding. 

6006.  But  you  would  not  prevent  him  going 

into  court  simply  because  he  had  sub-let  ? — 
Certainly  not.  . 

6007.  Sub-division, 
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Chairman — continued. 

6007  Sub-division,  or  a division  of  the  holding, 
when  it  has  taken  place  with  the  knowledge  and 
consent  of  the  landlord,  would  that  involve 
depriving  a man  of  his  right  of  going  in  and 
having  a fair  rent  fixed  ? — No. 

6008.  Do  you  think  it  is  a hardship  that  he 
should  not  go  ? — I think  it  would  be  a very 
great  hardship  where  the  landlord  is  cognisant 
of  this  thing  being  done,  and  if  it  does  not  inter- 
fere with  his  interest  in  any  way. 

6009.  We  have  heard  a good  deal  about  the 
length  of  the  statutory  term,  15  years ; what  is 
your  view  upon  that? — Well,  I think  where  the 
tenant  considers  that  the  rents  that  are  fixed 
unfair,  notwithstanding  that  he  appealed,  and 
that  he  had  recourse  to  the  protection  that  the 
law  gave,  him,  still  if  he  finds  the  rent  is  too 
much  (according  to  his  estimate),  15  years  would 
be  too  long. 

6010.  Would  you  give  any  other  number  of 
years,  or  suggest  any  other  number? — I rather 
think  it  would  be  a disadvantage  to  the  landlord 
or  to  the  tenant  to  be  constantly  unsettling  the 
thing  ; I would  agree  to  the  term  that  has  been 
mentioned,  seven  years ; I think  that  would  be 
fair  between  landlord  and  tenant. 

6011.  Have  you  any  view  on  the  point  of  the 
automatic  process  of  readjusting  rents  ?—  I think 
it  is  perfectly  impossible. 

6012.  You  have,  I suppose,  come  across  hold- 
ings in  your  experience  where  the  rent  was  so 
high  as  to  almost  deserve  to  be  called  exorbitant  ? 
—Yes. 

6013.  You  have  ? — Oh,  yes. 

6014.  I want  to  ask  you  this,  whether  in  your 
experience  holdings  subject  to  these  exorbitant 
rents  have  not,  by  the  Land  Commission,  been 
more  highly  rented  than  other  holdings  where 
the  old  rent  was  not  so  excessive  ? — I should  not 
be  surprised  if  that  were  true. 

6015.  You  would  “not  be  surprised  if  that 
were  true  ” ; it  is  a very  important  fact  if  it  is 
true,  is  it  not? — Well,  I can  only  speak  for  my- 
self and  for  my  colleagues.  I do  not  think  it  is 
true  with  regard  to  the  work  that  we  have 
done. 

6016.  I thought  you  said  (I  do  not  want  to 
press  you),  in  answer  to  my  question  when  I first 
put  it  to  you,  that  you  believed  that  to  some 
extent  that  was  true  ? — It  would  not  surprise  me, 

I said ; I do  not  know  what  others  have  done, 
but  I do  not  think  it  has  been  done  in  the  Com- 
mission I was  on. 

6017.  Have  you  never,  in  all  your  experience, 
found  a case  of  which  that  would  be  a true  des- 
cription ? — I don’t  remember. 

6018.  That  is  to  say,  the  judicial  rent  was 
fixed  higher  than  it  would  have  been,  partly  be- 
cause of  the  exorbitancy  of  the  old  rent,  you  see 
the  point ; in  fact,  you  said  you  did,  because  you 
said  it  would  not  surprise  you  to  know  it  had 
happened  ? — You  mean  that  if  there  was  an  ex- 
orbitant rent  that  would  have  the  effect  of  having 
the  judicial  rent  higher  than  it  otherwise  would 
be  if  it  were  only  a comparatively  normal  rent. 

6019.  Yes,  that  is  quite  true;  has  not  the  fact 
of  the  holding  having  been  subject  to  an  exorbi- 
tant rent  made  llie  judicial  rent  higher  than  on  a 

0.122. 
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holding  where  the  rent  was  not  exorbitant  ? — I 
have  heard  that  stated  over  and  over,  so  I be- 
lieve there  may  be  some  truth  in  it. 

6020.  You  believe  there  may  be  some  truth  in 
it?— Yes;  but  it  does  not  apply  to  the  Commis- 
sions I have  worked  on. 

6021.  But  you  have  heard  of  it  as  regards 
other  Commissions  ?— I have  heard  of  it. 

6022.  Then  we  may  tahe  it  from  you  that  you 
have  heard  that  in  the  working  of  the  Land  Acts 
that  particular  circumstance  has  happened?  — 
Yes. 

Mr.  T.  W.  Russell. 

6023.  Where  have  you  principally  worked  ? — 
I have  woi-ked  in  the  counties  of  Munster, 
Leinster,  and  Connaught,  but  not  in  Ulster. 

6024.  You  have  not  been  in  Ulster  at  all  ? — 
Not  in  Ulster. 

6025.  You  have  worked  from  the  passing  of 
the  Act,  I believe  ? — I have. 

6026.  Do  you  think  the  system  which  pre- 
vailed of  fixing  rents  between  1881  and  1887  was 
as  scientific  as  it  is  now  ?— Well,  I think  it  was  a 
very  important  thing  that  the  mapping  should 
have  been  introduced  and  the  classification.  I 
think  it  is  well  to  have  a record ; still  I do  not 
condemn  the  work  that  we  did  before  the  map- 
ping ; I think  we  substantially  did  pretty  much 
the  same  class  of  work. 

6027.  Mr.  FitzGerald  said  that  it  was  loose 
and  rapid,  the  Avork  done  between  1881  and 
1887  ? — Well,  I do  not  knoAv  beyond  my  own 
expei’ience. 

6028.  You  do  not  agree  with  that  ? — No ; I do 
not  think  so,  as  far  as  I know. 

6029.  Do  you  think  that  the  rents  fixed  then, 
that  is  during  that  first  period,  are  fair  rents 
iioav  ?— I do  not  think  so  ; I think  they  Avould  be 
too  high  iioav. 

6030.  Do  you  think  that,  OAving  to  the  fall] of 

prices,  that  this  is  so  ? — Yes.  on-( 

6031.  Increased  cost  of  labour? — I think  that 
owing  to  those  causes  the  rents  must  be  loAvered. 

6032.  You  think  that  if  these  rents  came  into 
court  they  Avould  be  loAvered?— I think  so. 

6033.  Even  AA’ithout  any  change  in  the  Lav, 
leaving  the  Lav  as  it  stands  ? — Y es,  even  Avith- 
out  any  change  in  the  law. 

6034.  You  spoke  of  sub-letting  ? — I did. 

6035.  Have  you  ruled  out  many  cases  because 
of  sub-letting  ; is  it  a common  thing  in  the  south  ? 
—We  have  not  ruled  out  many. 

6036.  What  is  the  principal  exclusion  of 
parts  in  the  south  and  the  Avest  ? — We  have  had 
very  feAv  cases  excluded  in  the  south. 

6037.  Take  a farm  Avhere  there  is  provision 
for  labourers,  and  Avhere  the  laAv  Avould  not  hold 
the  sub-letting  to  be  trivial ; is  it  your  opinion 
that  if  the  landlord  has  assented  (and  I draAV 
a considerable  difference  between  “ assent  ” 
and  “ consent  ”)  to  these  cottages  being 
there  ; that  is  to  say,  has  raised  no  objec- 
tion, has  taken  his  rent  without  protest, 
the  holdings  should  not  be  excluded  ? — 
It  used  to  be  a notorious  thing  in  the  dis- 
trict I belong  to,  when  a landlord  took  active 
measures  to  prevent  tenants  building  labourers’ 

S s 2 cottages. 
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Mr.  T\  W*  /itwc/I—continued. 
cottage?.  In  my  experience  the  bulk  of  the 
landlords  assented  to  their  being  built. 

6038.  You  do  not  appreciate  the  point  I am 
putting.  My  point  is  this : assuming  that  a 
farmer  goes  to  get  a fair  rent  fixed ; that  the 
landlord  objects  on  the  sound  ground  of  sub- 
letting, and  that  you  are  forced,  under  the  law, 
to  rule  that  the  sub-letting  is  not  trivial,  and 
that,  therefore,  the  farmer  is  excluded  under  it ; 
do  not  you  think  that  in  all  such  cases,  where 
the  landlord  in  the  past  has  assented  by  the 
taking  of  rent,  by  no  objection  being  ever  offered, 
and  no  protest  made,  these  considerations  ought 
to  weigh  ?-- Certainly.  The  tenant  had  perfect 
discretion  generally  with  regard  to  matters  of 
that  kind.  He  was  never  interfered  with  in  any 
way.  I never  knew  but  one  landlord  who  ob- 
jected. 

6039.  But  you  know  that  he  is  interfered  with 
very  frequently  now  ? — He  is  interfered  with 
now  in  the  fixing  of  a fair  rent. 

6040-1.  That  puts  the  point  of  my  question  : 
Do  you  think  the  fact  that  the  landlord  in  the  past 
has  assented  to  all  this  ought  to  bar  his  right  to 
object  to  any  tenant  coming  in  and  fixing  a fair 
rent  ? — I think  it  should. 

6042.  Have  you  any  experience  of  mill  hold- 
ings ? —We  had  some  few,  not  many.  We  had 
onein  Queen’s  County  where  we  did  not  fix  the  rent 
in  consequence  of  its  being  a mill  holding.  The 
mill  was  burnt  down,  in  fact  it  was  rendered  use- 
less, and  no  one  would  think,  under  the  present 
condition  of  milling,  of  rebuilding  the  mill. 

6043.  You  tell  me  that  you  had  a case  in 
Kilkenny  of  a mill  which  was  burnt  down,  and 
which  no  one  would  think  of  re-erecting,  and  yet 
you  had  to  exclude  fhat  holding  because  of  the 
burnt  and  ruined  mill ; is  that  so? — Yes,  it  is. 

6044.  Have  you  had  much  experience  as  to 
town  parks  ? — Y es. 

6045.  Have  you  excluded  many  holdings  be- 
cause of  town  parks  ? — Well,  it  is  a very  vexed 
question.  . I do  not  think  anyone  can  define  a 
“ town  park.” 

6046.  I entirely  agree  with  you.  In  saying 
that  you  express  my  view,  at  all  events  ? — To 
give  you  an  example  of  what  I mean.  We  had, 


Mr.  T.  IV.  “-continued. 

very  near  Ennis,  a small  case  which  we  Con- 
sidered a typical  town  park,  where  a tenant  had 
a grocer’s  shop  in  the  town,  and  he  had  also 
posting  cars  ; he  was  apparently  a comfortable 
shopkeeper,  and  he  had  a small  holding  near  the 
town,  which  he  used  in  connection  with  his 
business.  Mr.  Reeves  used  then  to  come  out 
with  the  Commissioners.  He  was  chairman.  We 
considered  it  was  a typical  town  park.  The 
Chief  Commissioners  came  down  to  Ennis  after- 
wards, the  late  Mr.  Vernon,  Judge  O’Hagan,  and 
Mr.  Litton,  and  the  three  went  out  to  see  this 
holding,  and  the  next  Commission  I was  on  in 
Ennis  was  deputed  to  inspect  this  holding  again, 
and  put  a rent  upon  it  as  not  being  a town 
park. 

6047.  On  that  point,  the  last  question  I will 
ask  you  is  this  : Do  you  think  any  injury  would 
accrue  to  the  landlord  of  such  holdings  if  the 
various  Commissions  were  directed  to  fix  fair 
rents  upon  these  holdings,  that  is  to  say,  if  the 
town-park  theory  were  abolished  altogether,  with 
provisions  under  which  proximity  value  would 
be  attached  to  it  ? — And  accommodation. 

6048.  You  think  no  hardship  would  arise? — 
I can  see  none. 

6049.  Do  not  you  think  there  have  been  cases 
where  a Commission  has  come  across  an  exorbi- 
tant rent,  and  that  a fear  of  giving  a great 
reduction  has  operated  on  the  minds  of  the  Com- 
missioners ? — I never  had  that  fear. 

Mr.  Dillon. 

6050.  Did  you  act  in  the  case  of  the  Body  ke 
tenants  on  Colonel  Callaghan’s  estate  ? — I did. 

6051.  You  acted  with  Mr.  Reeves  in  that  case? 
—I  did. 

6052.  Do  you  consider  that  the  rents  fixed  in 
that  case  are  fair  rents? — I do  not  think  they 
are. 

6053.  You  do  not  ? — Not  now. 

605  4.  W ere  the  rents  there  very  high  ? — They 
were  very  high. 

6055.  When  was  it  ?— I should  say  it  was 
about  1882  or  1883  ; perhaps  it  may  have  been 
1884. 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


SELECT  COMMITTEE  ON  LANE  ACTS  (IRELAND). 


319 


Tuesday,  26th  June  1894. 


Mr.  Brodrick. 

Mr.  Dillon. 

Mr.  Hayes  Fisher. 
Mr.  Fuller. 

Mr.  W.  Kenny. 
Mr.  Leese. 


Mr.  Macartney. 
Mr.  M'Cartan. 

Mr.  John  Morley. 
Mr.  T.  W.  Russell. 
Mr.  Sexton. 
Colonel  Waring. 


The  Right  Honourarle  JOHN  MORLEY  in  the  Chair. 


Mr.  Cornelius  O’Keeffe,  ajrain  called  in  : and  further  Examined. 


Mr.  Sexton. 

6056.  I gather  from  your  evidence  on  the 
last  day  that  you  have  not  served  in  Ulster  ? — 
I have  not. 

6057.  And  you  can  give  the  Committee  no 
information  from  your  own  experience  concerning 
the  Ulster  custom  ? — None. 

6058.  I wish  to  ask  you  whether  you  have 
found  proved  before  you  in  many  cases  any 
usage  corresponding  to  the  Ulster  custom  ?— 
None,  that  I can  call  to  my  mind. 

6059.  I understand  you  to  say  you  have  served 
throughout  three  provinces,  Leinster,  Munster, 
and  Connaught? — Yes. 

6060.  For  the  whole  period  since  you  were 
appointed  ? — Yes. 

6061.  During  the  whole  of  that  time,  serving 
throughout  the  whole  of  those  provinces,  you 
have  found  no  usage  proved  before  you,  corres- 
ponding in  its  nature  to  the  Ulster  custom? — 
None. 

6062.  I suppose  we  may  take  it,  therefore, 
that  no  such  usage  exists  to  any  extent  ? — I think 
it  does  not. 

6063.  Now  the  Committee  are  aware  that, 
where  no  such  custom  exists,  the  landlord  has  the 
right,  when  the  fair  rent  is  being  fixed,  to  call 
upon  you  to  fix  a specified  value  for  the  holding  ? 
— Yes. 

6064.  Has  that  often  happened  before  you  ? — 
Not  often,  but  it  has  happened. 

6065.  And  you  have  fixed  the  value  ? — Yes. 
Sometimes  we  declined  to  fix  the  value  when 
there  was  not  evidence  of  value  in  the  district 
forthcoming. 

6066.  Then  you  hold  that,  under  the  law,  you 
are  entitled  to  decline  to  fix  a specified  value  ? — 
Well,  considering  that  in  some  districts  you 
have  peculiarities  as  to  value,  we  did  not  think 
that  we  were  competent  tG  do  it  under  these 
circumstances,  and  except  we  got  some  evidence 
of  value  from  the  landlords  or  tenants  or  both,  we 
m a few  cases  declined  to  fix  the  specified  value, 
that  is,  the  chairman  declined. 

6067.  I suppose  1 may  infer  from  that  that 
the  evidence  you  consider  sufficient  in  the  fixing 
of  the  fair  rent  is  not  sufficient  in  all  cases  to 
enable  you  to  fix  a specified  value? — Yes;  the 
idea  prevai'ed  at  first  that  the  specified  value 

0.122. 


Mr.  Sexton  — continued. 

was  founded  on  the  average  of  what  would 
be  obtained  according  to  the  competitive  value 
in  the  district  for  the  interest  of  a holding,  and 
then  we  thought  it  was  necessary  to  get  evidence 
on  that  point,  which  we  did  in  some  cases. 

6068.  You  understood  the  specified  value  to 
be,  I suppose,  a certain  number  of  years’  pur- 
chase of  the  difference  between  the  fair  rent,  of 
the  present  tenant  and  the  competition  rent  in 
the  open  market? — That  was  our  original 
idea. 

6069.  Did  you  apply  any  certain  number  of 
years’  purchase  as  a rule  ? — Twenty  years’ 
purchase,  or  less,  according  to  the  nature  of  the 
holding. 

6070.  Twenty  years’  purchase  of  the  difference 
between  the  fair  rent  and  the  competition  rent  ? — 
Well,  we  took  what  would  be  regarded  as  a fair 
competition  value  in  the  district,  notan  excessive 
competition  value  ; for  example,  an  auctioneer’s 
evidence  on  the  point  we  would  consider  im- 
portant, but  we  would  not  take  the  extreme 
competitive  value,  we  would  take  what  would  be 
a normal  competitive  value. 

6071.  If  you  add  20  years’  purchase  of  the 
value  of  the  tenant’s  occupation  right  to  the 
fair  rent,  that  you  fix,  would  that  give  you  a 
reasonable  or  an  unreasonable  competition  rent  ? — 
Twenty  years’  purchase  of  the  difference  between 
fair  rent  and  moderate  competition  rent. 

6072.  Then  Ave  come  to  this,  that  the  specified 
value  is,  in  your  judgment,  20  years’  purchase 
of  the  occupation  right?— 1 do  not  say  that  that 
is  the  practice  now. 

6073.  “Now!”  has  it  altered? — Yes,  I think 
so. 

6074.  In  what  respect? — The  specified  value 
now  is  something  less  than  that.  It  would  be 
rather  different;  it  would  be  what  a tenant  may 
fairly  be  expected  to  give  for  the  farm,  taking 
into  account  the  profitable  management  of  the 
farm ; that  is,  that  he  should  not  give  more  than 
he,  as  a prudent  tenant,  might  expect  to  be 
repaid  by  the  management  of  the  farm  after- 
wards ; that  is,  taking  into  account  that  he  is  a 
prudent  tenant,  and  that  he  would  not  give  more 
than  the  thing  is  worth. 

6075.  I thought  you  said  just  now  there  had 
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Mr.  Sexton — continued. 

been  some  change  at  some  time  in  the  mode  o£ 
fixing  the  specified  value  ? — I understand  there 
was  a change ; yes. 

6076.  I wish  to  gather  from  you  at  what  time, 
and  in  what  mode,  that  change  was  brought 
about? — I think  it  was  brought  about  through 
the  Appeal  Court ; I know  that  we  fixed  speci- 
fied values  on  evidence  of  that  nature  that  I 
gave  you  first;  but  these  specified  values  have 
not  always  stood ; I remember  particularly  one 
case  (I  think  “M'Gann”  was  the  landlord),  in 
the  County  of  Meath ; I think  that  was  reduced 
on  appeal,  by  the  Chief  Commissioners. 

6077.  Is  there  an  appeal  in  every  case? — Oh 
no,  not  at  all. 

6078.  Is  there  an  appeal  in  every  case  of 
specified  value  from  you  to  the  Land  Commis- 
sion ? — There  is  the  right.  I don’t  know  how 
often  it  is  exercised. 

6079.  As  you  are  a body  of  Commissioners 
acting  all  over  the  country,  no  uniform  change 
in  the  system  of  fixing  specified  value  could 
have  been  produced  except  by  instructions  from 
the  Land  Commission? — There  were  no  instruc- 
tions ever  given. 

6080.  How  did  the  change  come  about,  then? — 
Simply  from  the  fact,  I think,  that  it  was  under- 
stood by  the  Assistant  Commissioners,  that  that 
view  was  not  regarded  as  a fair  method  of  fixing 
the  value  of  the  tenancy. 

6081.  Did  they  arrive  at  that  view  after  con- 
sultation between  themselves,  or  on  instructions 
from  the  Land  Commission  ? — W e had  no  con- 
sultation amongst  ourselves,  and  we  got  no 
instruction  from  the  Land  Commission. 

6082.  "What  I am  rather  puzzled,  then,  to 
discover  is,  how  a number  of  men  separated  from 
each  other  about  the  country,  could  have 
arrived,  as  it  were  by  inspiration,  at  the  same 
conclusion  as  to  specified  value  ? — The  Chair- 
man gave  the  view  ; there  was  a judgment  by 
Mir.  Trench  on  that  subject,  and  it  was  pretty 
much  the  same  as  I described  to  you.  It  was 
a legal  definition  on  which  we,  as  lay  Com- 
missioners, acted. 

6083.  Did  you  gather  at  any  time,  from  any- 
thing said  by  any  of  the  Land  Commissioners,  in 
a public  judgment  or  otherwise,  that  the  specified 
value  was  being  fixed  too  high  ? — Oh,  yes ; by 
being  reversed  ; we  understood  that  as  an  intima- 
tion that  we  were  too  high. 

6084.  Now  I see;  then  it  was  found,  I sup- 
pose, in  some  cases ; numerous  cases,  perhaps  ? — 
Not  numerous  ; the  number  of  cases  with  which 
we  had  to  do  of  that  kind  was  very  small 
altogether.  There  was  a notable  case,  that  of 
M’Gann,  landlord. 

6085.  A notable  case  ? — Yes,  it  was  an  im- 
portant case,  a big  case. 

6086.  At  any  rate,  you  gathered  from  the 
reversal  of  the  judgment  of  the  Sub-Commission 
in  fixing  a specified  value,  that  the  value  fixed 
wa3  deemed  by  the  Land  Commission  to  be  too 
high? — Yes,  that  our  principle  was  deemed 
wrong. 

Mr.  W.  Kenny. 

6087.  Did  you  give  the  date  of  that  case? — 
No,  I did  not ; my  memory  does  not  serve  me  so 


Mr.  W.  Kenny — continued, 
far.  “ M'Gann  ” was  the  name  of  the  landlord. 
It  was  either  “ M'Cann  ” or  “ M'Gann.”  I think 
it  was  “ M'Gann.” 

6088.  In  what  county  was  that  ?—  I think  it  is 
the  County  Meath. 

Mr.  Sexton. 

6089.  The  effect  of  the  change  was  to  reduce 
the  price  fixed  upon  the  specified  value  ? — Yes. 

Mr.  Macartney. 

6090.  Could  you  tell  us  the  name  of  the 
tenant? — No,  I do  not  remember  the  name  of 
the  tenant. 

Mr.  Sexton. 

6091.  When  you  fix  a specified  value  the 
result  is  reported  to  the  Land  Commission,  is  it 
not  ? — Yes  ; our  files  or  schedules  are  always, 
of  course,  sent  to  the  Land  Commission. 

6092.  And  when,  in  fixing  a fair  rent,  you 
find  that  the  tenancy  has  been  sold  since  1870, 
you  put  down  upon  the  pink  report  the  price 
given  for  the  tenancy? — We  do. 

6093.  On  the  ordinary  pink  report? — Yes. 

6094.  Have  you  got  a copy  of  it  before  you  ? 
— Yes,  I have. 

6095.  Will  you  look  at  the  bottom  of  it  and 
see  whether  you  do  not  find  that  you  are  asked 
to  say  whether  the  tenancy  has  been  sold  since 
1870,  and  if  so,  Avhat  price  was  given  for  it? — 
That  would  be  previous  to  our  fixing  a judicial 
rent. 

6096.  Of  course,  if  it  had  not  been  “ previous  ” 
it  could  not  have  been  reported  ? — Where  it 
has  been  sold,  yes. 

6097.  The  point-  of  my  question  is  that  the 
Land  Commission  are  in  possession,  first,  of  the 
particulars  of  every  case  in  which  specified  value 
has  been  fixed  ? — Yes. 

6098.  And,  secondly,  in  every  case  in  which 
you  have  found  there  has  been  a sale,  when 
fixing  a fair  rent,  what  price  has  been  given  for 
any  tenancy  purchased  since  1870? — Yes,  that 
is  so  if  sold  or  purchased. 

6099.  So  that  we  could  have  from  the  Land 
Commission,  could  not  we,  the  prices  fixed  for 
specified  values,  and  the  prices  paid  in  the  open 
market  for  tenancies? — Yes,  where  there  was 
a sale. 

6100.  Where  there  was  a sale,  of  course  ; now, 
whether  the  tenant  sells  his  interest  in  the  open 
market  or  to  the  landlord,  he  sells  the  same 
thing,  does  he  not,  in  every  case  he  sells  what 
he  has  to  sell,  legally  ? — Yes. 

6101.  What  do  you  say  that  he  has  to  sell 
legally  ? — He  has  to  sell  the  difference  between 
a fair  rent  and  a competitive  rent,  as  we  thought 
at  first ; but  that  does  not  appear  to  be  the  case 
now.  He  would  sell  the  interest  that  there 
would  be  between  a judicial  rent  and  the 
purchase,  founded  on  what  would  be  a moderate 
competition  rent;  he  would  sell  that  and  he 
Avould  also  sell  his  improvements. 

6102.  Well,  I was  able  to  understand  very 
easily  what  he  had  to  sell  when  you  told  me  that 
it  was  a certain  number  of  years’  purchase 
between  the  fair  rent  and  the  competition  rent  ?— 

A moderate 
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Mr.  Sexton — continued. 

A moderate  competition  rent,  not  an  extreme 
competition  rent. 

6103.  Twenty  years’  purchase  of  the  value  of 
his  interest  between  the  two  ? — Yes,  but  the 
definition  that  I gave  of  “ moderate  ” rather 
restricts  it,  because  in  competition  sales,  I think, 
there  is  more  than  that  value  given ; more  than 
a moderate  value,  and  much  more,  very  much 
more,  in  many  cases. 

6104.  So  that  the  effect  of  the  right  of  pre- 
emption is  greatly  to  limit  the  amount  the 
tenant  may  receive  for  the  specified  value? — 
Precisely. 

6105.  We  heard  of  a case  in  which  15 51.  was 
offered  for  a tenancy,  which  the  tenant  would 
have  received  if  he  had  been  under  the  Ulster 
custom,  having  the  right  to  sell ; but  being  under 
the  rule  as  to  specified  value  he  received  105/., 
that  is  about  two-thirds  of  what  he  would  have 
had  in  the  open  market  ? — Yes. 

6106.  Does  your  experience  lead  you  to  think 
that  that  represents  anything  like  the  ordinary 
proportion  between  what  he  gets  and  what  he 
might  get  ? — I would  say  roughly  it  would  be 
something  like  that. 

6107.  That  he  forfeits  one-third  of  what  he 
might  receive  in  the  open  market  by  reason  of 
being  obliged  to  sell  to  the  landlord  ? — Yes. 

6108.  Now  do  you  see  any  reason  in  the  con- 
dition of  the  non-custom  tenant,  as  compared 
with  the  custom  tenant  in  Ireland,  why  he 
should  be  compelled  to  forfeit  one-third  of  that 
value  ? — I think  it  would  be  more  reasonable 
that  they  should  be  on  the  same  footing  ; I think 
if  one  district  in  the  country  has  a certain  privi- 
lege or  right,  it  would  be  desirable  that  that 
should  be  extended  to  the  other  districts. 

6109.  And  you  would  make  the  law  operate  in 
fact  as  it  docs  in  theory,  in  the  opening  words 
of  the  Act  of  1881,  that  is,  that  the  tenant 
should  be  able  to  sell  his  tenancy  for  the  best 
price  he  could  get  ? — Yes,  I think  so. 

6110.  Now  I call  your  attention  to  the  serious 
limitation  which  appears  of  the  scope  of  the 
operation  of  the  Act  of  1881.  We  gather  from 
the  evidence  that  only  about  one-third  of  the 
agricultural  holdings  have  had  fair  rents  fixed 
upon  them  by  the  Courts  ? — Yes,  so  I under- 
stand. 

6111.  And  that  another  set  is  not  entered  at 
all  in  your  records  ? — Yes. 

6112.  Then  there  is  a figure  about  12Q,000  in 
which  the  rents  were  fixed  by  agreement  outside 
the  court? — Yes. 

6113.  These  three  figures,  180,000  fixed  in 
court,  180,000  left  out  of  court,  and  120,000 
fixed  by  agreement,  make  up  the  total? — Yes. 

6114.  Now,  with  regard  to  the  120,000  rents 
fixed  out  of  court,  have  you  studied  that  remark- 
able paper  of  Mr.  Bailey  ? — I have  not  seen  it. 

6115.  I think  you  are  aware  of  its  import  ; 
the  last  paper  handed  in  ? — Y es. 

6116.  It  shows  that  in  the  case  of  about  50 
tenants  in  Down,  Armagh,  Monaghan,  and 
Cavan,  whose  rents  were  fixed  by  agreement  in 
the  years  from  1882  to  1887,  but,  for  some  reason 
or  another  were  not  filed,  and  therefore  were 
inoperative,  these  same  cases  came  into  court 
in  1893  and  1894,  the  original  rents  having 
already  been  reduced  about  20  per  cent.,  and 
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were  still  further  reduced  by  more  than  20  per 
cent. ; now  what  observation  does  that  lead  you 
to  make  from  your  experience  upon  the  cases 
generally  of  tenants  who  may  have  agreed  in 
those  years  with  their  landlords,  and  whose 
agreements  were  filed ; would  you  say  that  the 
reductions  were  likely  to  have  been  much  lighter 
in  those  cases  than  in  the  cases  of  tenants  who 
came  into  court  in  those  years  ? — I do  not  know 
about  that,  but  I know  that  we  had  similar  ex- 
perience with  regard  to  these  cases,  and  that  we 
also  reduced  them  considerably. 

6117.  That  is  precisely  what  I wanted  to 
know  ; have  you  had  many  such  cases  ? — Oh, 
yes,  a considerable  number. 

6118.  Can  you  give  any  estimate  of  their 
number? — No;  they  were  very  numerous. 

6119.  Did  your  experience  bear  out  this 
record  ? — Quite  so. 

6120.  That  the  reduction  made  after  the 
agreement  came  into  court  was  as  large,  or  about 
as  large,  as  what  had  been  already  given  ? — 
Very  often.  Of  course  it  varied  ; I could  not 
very  well  give  you  averages. 

6121.  No,  I quite  recognise  that.  Let  me 
ask  you  this  : How  did  it  usually  happen  that 
these  agreements  were  not  filed  ? — Well,  it 
appeared  to  be  due  to  some  remissness  on  the 
part  of  the  landlord  or  of  the  agent;  it  was  no 
fault  of  the  tenants. 

6122.  Inadvertence  on  the  part  of  the  land- 
lord ? — Yes,  apparently.  I do  not  know  why 
they  were  not  filed. 

6123.  It  would  appear,  then,  that  it  was  by 
mere  accident  that  the  fenant  was  so  fortunate 
as  to  get  into  court  at  all  ? — Yes  ; if  they 
had  been  filed,  of  course  he  could  not  get  in 
until  the  termination  of  the  period. 

6124.  Of  the  statutory  term  ? — Yes. 

6125.  He  owed  it,  then,  to  a fortunate  accident 
that  the  reduction  which  he  would  have  had  to 
put  up  with  if  the  agreement  had  been  filed  was 
doubled,  or  about  doubled,  when  he  came  before 
the  Court,  in  many  cases ; the  reduction  given 
upon  the  agreement  was  half,  or  less  than  half, 
upon  the  average  than  the  total  reduction  after 
the  man  came  into  court ; was  your  experience 
anything  like  that  ? — I should  say  it  would  be 
something  about  that ; I think  that  would  not  be 
an  unreasonable  proportion  in  many  cases. 

6126.  If  that  state  of  facts  is  any  index  to  the 
condition  of  these  120,000  tenants  who  have  had 
rents  fixed  by  agreement  out  of  court,  is  it  not 
a very  grave  thing  that  those  tenants  must  go 
on,  until  the  end  of  this  century  or  so,  paying 
rents  so  much  higher  than  those  they  could  fairly 
afford  to  pay  ? — Yes ; I think  it  is. 

6127.  Is  it  not  a matter  of  the  greatest  urgency 
that  these  men  should  be  allowed  by  the  retro- 
spective operation  of  the  shortened  statutory 
term  to  come  into  court  at  once  and  have  their 
rents  revised  as  the  other’s  have  by  accident  ? — 

I should  think  so. 

6128.  Can  you  tell  me  why  it  is  that  we  do 
not  find  in  the  Report  of  the  Land  Commission 
any  separate  account  of  the  reduction  given  in 
those  cases  where  the  agreement  rent  was  fixed 
out  of  court ; you  report  them,  do  not  you,  to 
the  Land  Commission  when  an  agreement  comes 

s s 4 before 
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Mr.  Sexton — continued. 

before  you  between  landlord  and  tenant ; does  it 
not  come  before  you  ? — Well,  it  does  come  as  a 
matter  of  evidence,  and  is  reported  in  the  pink 
sheet. 

Colonel  Waring. 

6129.  How  could  it  come  before  you  as  a 
matter  of  evidence? — If  it  is  fixed  and  deter- 
mined between  a landlord  and  tenant  we  have 
the  original  rents  and  the  reduced  rents. 

6130.  How  does  it  come  before  you  at  all? — 
In  evidence  ; in  hearing  the  case. 

6131.  Oh,  yes,  clearly;  I thought  you  meant 
rents  that  did  not  come  before  you  ? — Oh,  no  ; 
I have  no  evidence  of  that ; 1 do  not  know  any- 
thing about  that. 

Mr.  Sexton. 

6132.  I was  under  the  impression  that  the 
agreement  made  out  of  court  may  have  passed 
through  your  sub-court  to  (he  Land  Commis- 
sion ? — Oh,  no. 

6133.  It  goes  direct  ? — Yes. 

6134.  Where  are  they  filed,  in  your  court  or 
in  the  Dublin  court  ? — In  the  Dublin  Court. 

6135.  I am  speaking  of  the  case  where  there 
is  no  evidence,  where  the  landlord  and  tenant 
agree  out  of  court  and  merely  file  the  agree- 
ment?— If  there  is  a private  arrangement 
between  landlord  and  tenant  to  fix  a fair  rent 
they  have  that  registered  in  the  Land  Com- 
mission Court. 

6136  In  that  case  the  Land  Commission 
would  have  the  same  facility  for  knowing  what 
the  nature  of  the  reduction  was  in  agreements 
out  of  court  as  in  cases  which  were  heard  in 
court,  would  they  not  ? — They  would. 

6137.  In  cases  of  agreement  between  landlord 
and  tenant  out  of  court,  which  have  come  before 
you,  have  you  any  case  in  which  the  old  rent 
and  the  new  rent  are  specified  on  the  face  of  the 
agreement  ? — Oh  yes,  there  are  such  cases. 

Colonel  Waring. 

6138.  Those  cases  come  before  you  only  for 
revision? — No,  they  do  not  come  for  revision  ; 
but  in  cases  where  the  rent  is  agreed  upon 
between  landlord  and  tenant  they  come  before 
us  to  record  that,  that  is  where  settlements  are 
made  after  the  notice  to  fix  a fair  rent  is  served, 
and  before  the  hearing  of  the  case. 

6139.  For  what  purpose? — A record  is  taken 
of  it. 

6140.  In  the  Sub-Commission  Court?-  In  the 
Sul-Commission  Court. 

Mr.  W.  Kenny. 

6141.  May  I ask  is  any  record  of  it  made  by 
the  Court  merely  acting  ministerially  without 
acting  judicialiy  ? — We  do  not  act  judicially  ; 
we  merely  record  the  fact.  There  are  cases 
listed  for  hearing  and  the  settlements  take  place 
befcrc  they  are  heard. 

Mr.  Sexton. 

6142.  Now  about  the  one-third  of  the  total 
number  of  agricultural  holdings,  the  tenants  of 


Mr.  Sexton — continued. 

which  have  not  come  in  at  all ; we  are  here, 
13  years  after  the  passing  of  the  Land  Act, 
confronted  with  the  fact  that  only  one  third  have 
had  the  rent  fixed  in  the  courts,  and  another 
third  still  remain  out ; you  have  already  told  us 
some  of  the  x-easons  why  you  think  they  have 
remained  out ; one  is  because  they  have  received 
temporary  abatements;  now  in  order  to  keep  the 
tenant  out  of  court  it  would  be  requisite  that 
the  temporary  abatement  should  be  from  year  to 
year,  would  it  not? — In  order  to  keep  him  out 
of  court? 

6143.  Yes,  in  order  to  induce  him  to  remain 
out  of  court?  — Yes;  when  these  abatements 
ivere  stopped  a good  many  of  them  did  come  in. 

6144.  So  that  in  the  case  of  anyone  kept  out 
so  far  as  abatements  are  concei’ned,  the  abate- 
ments would  have  to  be  from  year  to  year  ? — 
Yes. 

6145.  Now  if  the  landlox-d  for  a number  of 
years  had  given  an  abatement  from  year  to  year 
would  not  that  fact  be  a great  inducement  to  the 
tenant  to  come  in,  in  order  to  have  the  security 
of  the  statutory  term,  I mean  if  he  had  such  evi- 
dence afforded  to  him  of  the  excessiveness  of  the 
rent  ? — I do  not  know  that  we  would  attach  much 
value  to  that  evidence.  The  landlord  and  tenant 
both  may  have  a desire  to  come  to  an  amicable 
arrangement  without  the  interference  of  the 
Court ; the  tenant  pax-ticularly,  1 think,  would 
have  a desire  to  settle  with  the  landlord,  and  if 
he  could  he  would  prefer  it  to  coming  into 
court.  I do  not  say  that  it  would  often  occur, 
but  ir.  might  happen  that  a tenant  would  incur 
the  displeasure  ot  the  landlord  by  coming  into 
court. 

6146.  Where  an  amicable  disposition  prevailed 
between  landlord  and  tenant  so  far  as  to  produce 
an  abatement  from  year  to  year,  would  not  it  be 
apt  to  take  the  form  of  an  agreement  filed  ? — 
Not  necessarily. 

6147.  Usually  ? — I cannot  say. 

6148.  You  think  the  landlord  and  tenant  would 
be  satisfied  to  go  on  with  casual  abatements  from 
year  to  year  which  might  cease  at  any  time?  — 
Well,  they  have  done  so. 

6149.  The  option  being  open  to  the  tenant  of 
going  into  court  or  of  pressing  for  an  agreement, 
do  you  think  he  would  really  be  content  in  many 
cases  to  go  on  for  any  length  of  time  depending 
upon  casual  abatements  from  year  to  year? — 
He  can  when  dissatisfied  with  it  come  into  court, 
but  perhaps  for  some  reason  or  another  he  may 
think  it  just  as  well  to  remain  out  of  coux’t  in 
some  circumstances. 

6150.  You  would  not  say  that  that  l-epresents 
the  great  bulk  of  the  cases  ? — I think  a good 
many  have  come  into  court  when  the  landlord 
refused  to  give  these  abatements. 

6151.  I want  to  fix  your  attention  to  the  fact 
that  I am  speaking  of  those  who  still  x-emain  out, 
not  those  who  have  at  any  time  come  in  ? — Of 
course  there  may  be  other  considerations  as 
web. 

6152.  What  I want  to  get  from  you  is  whether 
you  think  that  the  receipt  of  casual  abatements, 
not  proceeding  to  the  point  of  agx-eement  filed, 
does  account  for  a very  large  proportion  of  those 
who  are  outside  ? — It  would  account  for  a large 
proportion. 

6153.  What 
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Mr.  Sexton—  continued. 

6153.  What  proportion  would  you  say? — I 
could  not  answer  that  question,  I have  no  idea. 

6154.  Would  its  operation  be  as  wide,  for  in- 
stance, as  that  of  the  question  of  arrears,  or  of 
valuable  improvements  on  the  holding  ? — It  may 
or  may  not  be  ; I could  not  answer  that. 

6155.  You  have  no  definite  opinion  upon  the 
subject  ? — No. 

6156.  You  gave  some  very  important  and 
very  striking  evidence  about  the  effect  of 
the  making  of  improvements  by  the  tenant 
inducing  him  to  keep  out  of  court? — Yes. 

6157.  I gather  from  you  that  where  a tenant 
has  made  valuable  improvements  within  the 
last  20  years  that  might  keep  him  out? — Yes; 
and  outside  20  years. 

6158.  At  anytime,  then,  I will  say  ? — At  any 
time. 

6159.  You  say  that  he  prefers  rather  to  bear 
the  rent  he  has  than  come  into  court  and  incur 
the  danger  of  having  the  rent  fixed  on  his  im- 
provements ; — Yes,  I think  that  would  apply. 

6160.  I think  you  said  that  in  many  cases  the 
improvements  had  double  the  value  of  the 
holding; — Yes  ; and  I think  that  is  a very  im- 
portant question,  because  I think  the  future  of 
the  agriculture  of  the  country  depends  upon 
it.  If  we  are  to  hold  our  own  at  all  it  is  only 
by  making  improvements  in  the  manurial  sense, 
improving  the  condition  of  the  ground  altogether, 
that  we  can  succeed ; and  I think  it  would  be 
desirable  that  such  improvements  should  be 
secured  to  the  tenant. 

6161.  I am  afraid,  when  you  mention  that 
question  of  manure,  you  know  that  this  whole 
question  of  improvement  is  governed  by  the 
language  of  the  definition  of  the  word  “ im- 
provement ” in  the  Act  of  1870 ; and  we  are 
told  that  an  improvement  is  not  really  the  im- 
provement, but  is  the  work  which  caused  the 
improvement ; that  is  the  lawyer’s  way  of 
putting  it.  The  improvement  is  not  the  im- 
provement, but  the  work  that  caused  the 
improvement..  Do  you  call  to  mind  that  in  the 
Act  of  1870,  in  the  definition,  there  is  a second 
paragraph  which  says  that  “ Tillages,  manures, 
or  other  like  farming  works,  the  benefit  of 
which  is  unexhausted”  when  the  tenant  quits 
his  holding,  are  also  to  be  treated  as  improve- 
ments. How  do  you  apply  that  to  the  whole 
theory  of  this  very  much  tangled  law  ? — We  are 
rather  circumscribed  in  our  action ; we  can  only 
take  into  account  what  is  proved  in  the  court,  so 
that  if  the  tenants’  improvements  were  more 
than  20  years  old,  the  very  fact  of  no  applica- 
tion being  made  would  leave  the  tenant  at  a 
loss  for  such  improvements.  These  demands  are 
rarely  made  except  in  a very  casual  way. 

6162.  The  lawyers  tell  us  that  an  “ improve- 
ment ” is  a “ work,”  and  nothing  but  a work ; 
manure  is  an  improvement ; does  the  increased 
letting  value  of  the  holding  from  manure  arise 
from  work,  or  from  the  value  of  the  manure  that 
is  applied  to  the  holding? — The  value  of  the 
manure  ; the  work  is  something,  but  not  a great 
deal ; that  depends  on  how  you  apply  it.  Manure 
might  be  applied  in  different  ways  ; you  might, 
for  example,  bring  lime  into  a district  which 
contains  no  lime,  ten  or  twenty  miles,  but  there 

0.122. 
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would  be  a great  deal  of  work  involved,  in  addition 
to  the  cost  of  the  lime.  Then  in  another  case, 
where,  you  bring  in  feeding  materials,  auxiliary 
food,  into  a holding,  you  have  there  indirectly 
a great  deal  of  manure  applied  without  much 
work,  but  at  a great  deal  of  cost. 

6163.  Taking  a valuable  manure,  it  is  not  the 
work  of  spreading  or  applying  the  manure,  but 
the  cost  of  the  manure  itself,  is  it  not  ?— It  is  the 
cost,  that  is  the  thing.  Now  there  are  so-called 
artificial  manures,  for  example ; it  is  their  cost, 
and  they  are  a very  large  item  in  modern  farming ; 
a great  deal  is  expended  on  artificial  manures. 

6164.  What  becomes  then  of  the  legal  theory 
that  an  “ improvement  ” is  the  work,  and  nothing 
but  the  work  ; suppose  you  inspect  a holding, 
and  find  that  it  has  been  substantially  improved 
in  value  for  a series  of  years  by  the  application 
of  costly  manures,  what  allowance  do  you  make 
the  tenant ; do  you  regal'd  it,  notwithstanding 
the  language  of  the  Act,  as  an  improvement? — 
We  would  regard  it  as  an  improvement;  but  it 
is  a very  difficult  question  to  handle  in  a satis- 
factory manner,  because,  from  want  of  local 
knowledge,  you  do  not  very  well  know  the  con- 
dition of  the  holding  previously,  and  it  is  rather 
a difficult  thing  for  a Commissioner. 

6165.  I am  not  inquiring  about  the  difficulty, 
I am  inquiring  about  what  you  do  when  vou  see 
an  improvement  made  from  the  application  of 
the  tenant  in  the  preceding  years  ? — In  order 
to  estimate  its. value  you  must  take  into  account 
what  would  be  the  normal  condition  of  that 
land  before  the  improvement  was  made  ? 

6166.  Of  course,  that  would  be  true  in  every 
.improvement ; you  are  speaking  of  the  “A  BC” 
of  the  case  ? — Yes. 

6167.  But  if  you  find  he  has  made  an  improve- 
ment by  that  means,  would  you  give  him  the 
same  allowance,  in  respect  to  the  cost  of  it,  as  of 
any  other  ? — I think  it  is  very  desirable  that  he 
should  get  more,  but  I think  ‘as  a rule  he  does 
not  really  get  even  the  cost  of  such  improve- 
ments. 

6168.  1:  ou  have  just  now  said  that  improve- 
ments are  of  vital  value  to  Ireland  ?— I do  think  so. 

6169.  Ireland  will  always  have  to  depend 
upon  agriculture,  will  it  not  ? — Yes. 

6170.  And  its  success  will  depend  on  the 
amount  and  value  of  the  improvements  made  in 
the  soil  ? — Decidedly. 

6171.  Who  has  made  them  up  to  the  present 
time  ? — Oh,  as  a rule,  the  tenant,  with  scarcely 
an  exception. 

6172.  Scarcely  an  exception  ? — Yes. 

6173.  If,  therefore,  Ireland  is  to  maintain  her 
place  as  an  agriculture  country,  they  must  be 
made  by  the  tenant? — Yes. 

6174.  And  they  will  not  be  made,  at  all  events, 
I assume  that  it  is  not  likely  that  they  will  be 
made  by  the  landlord  ? — It  is  not. 

6175.  I want  to  ask  you  whether  you  consider 
from  your  experience  that  it  would  be  an  im- 
provement in  the  law,  having  regard  to  the  fact 
that  improvements  are  necessary  to  Ireland,  and 
that  they  are  always  made  by  the  tenant,  that  a 
more  liberal  provision  should  be  made  in  regard 
to  the  letting  value  resulting  from  the  improve- 
ments ?— I am  strongly  of  the  opinion  that  that 
should  be  done. 

T T 6176.  What 
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Mr.  Sexton — continued. 

6176.  What  do  you  suggest? — Well,  I think 
the  20  years’  limit  should  certainly  be  done 
away  with,  and  that  there  should  be  no  objection 
to  such  improvements  being  regarded  as  the 
tenant’s  where  they  are  due  to  his  capital  and 
skiH. 

6177.  May  I ask  you,  first  of  all,  would  you 
think  it  well  that  such  a hardship  as  the  loss  of 
his  improvements  by  the  tenant,  by  reason  of  the 
omission  of  any  of  them  on  the  originating  notice, 
should  be  done  away  with? — Yes. 

6178.  Then  if  you  find  upon  a farm  an  im- 
provement made  by  the  tenant  which  makes  at 
present  an  addition  to  the  letting  value,  would 
you  think  that  that  should  be  taken  into  account ; 
any  improvement  that  now  exists  that  adds  to 
the  letting  value  ? — Yes,  I think  so  ; I think  it 
is  very  important,  for  the  profits  of  farming  are 
not  large,  and  I think  every  encouragement 
should  be  given  to  the  tenant  in  order  to 
stimulate  such  improvements,  and  to  secui-e  to  the 
landlord,  if  it  were  nothing  else,  his  rent. 

6179.  In  regard  to  presumption,  the  law  is 
that  there  is  no  presumption  in  favour  of  the 
tenant  in  regard  to  any  improvement  made  before 
1850,  except  buildings  and  permanent  reclama- 
tion ? — Yes. 

6180.  Then  there  is  another  rule  between  1850 
and  1870,  and  another  rule  between  1870  and 
the  present  time  ? — When  the  landlord  makes  an 
improvement  ? 

6181.  When  the  landlord  makes  an  improve- 
ment, has  he,  as  a rule,  any  difficulty  in  proving 
it? — As  a rule,  he  has  not. 

6182.  When  the  tenant  makes  an  improve- 
ment, as  he  usually  does,  has  he  very  often  a 
difficulty  in  proving  it  ? — Always  ; the  tenant 
never  can  do  so. 


Mr.  Macartney. 

6183.  Do  you  say  the  “ tenant  never  can  ” ? — 
Not  in  any  very  accurate  way.  Now,  for 
example,  suppose  I have  a lot  of  men  employed 
in  harvesting,  and  the  day  turns  out  wet;  well, 
I will  not  keep  all  these  men  idle,  but  I will  take 
them  to  a piece  of  ground  where  there  is  some-' 
thing  wanted  to  be  done ; that  would  give  them 
employment  for  the  day,  or  it  may  be  for  an  hour 
or  two  hours.  I never  could  keep  an  account  of 
what  I did  in  that  way.  Then  I am  obliged  to 
keep  a certain  number  of  hands  when  labour 
is  getting  scarce,  in  order  that  at  any  time  in  the 
year  I may  not  be  short  of  hands ; for  example, 
in  harvest  or  hay  time,  but  in  the  intermediate  time 
I would  employ  these  men  in  any  work  that  I 
thought  might  pay. 

Mr.  Leese. 

6184.  You  mean  some  improvement? — Some 
improvement ; well,  no  farmer  ever  keeps  an 
account  of  the  time  he  has  these  men  at  work, 
hero  and  there,  in  doing  that  which  he  regards 
as  making  improvements ; he  never  could  do  it. 
The  landlord,  on  the  other  hand,  if  there  is  a 
work  to  be  done  (say,  draining)  might  give  5 d. 
or  6 d.  a perch,  or  he  might  do  the  whole  of  the 
draining  ; but  he  usually  has  an  account  of  that; 
it  is  a simple  thing  to  do;  but  a tenant  never  can 
keep  such  an  account,  it  is  too  complex. 


Mr.  Sexton. 

6185.  It  comes  to  this,  as  I understand,  that 
where  the  tenant  makes  an  improvement  he  has 
no  documentary  evidence  ? — No,  not  as  a rule. 

6186,.  The  landlord  usually  has? — Yes. 

6187.  The  present  rule,  so  far  as  it  takes  away 
the  presumption  from  the  tenant,  leads  to  the  loss 
of  his  property  in  many  cases  ? — Yes. 

6188.  If  the  presumption  were  always  in  his 
favour  the  landlord  could  always  protect  himself 
where  he  had  made  improvements ; if  the  pre- 
sumption were  in  favour  of  the  tenant,  the  land- 
lord, if  he  had  made  the  improvement,  would  be 
better  able  than  the  tenant  is  now  to  protect  his 
own  interest,  would  he  not  ? — Yes. 

6189.  I think  you  have  said  the  rents  (and  we 
have  seen  in  Mr.  Bailey’s  paper)  fixed  in  the 
early  years  were  much  higher  than  they  would 
be  if  they  were  fixed  at  the  present  time  ? — 
They  would  be  higher. 

6190.  And  you  have  told  us  that  in  your  time, 
at  least  the  time  that  you  remember,  the  value  of 
produce  has  gone  down,  the  cost  of  labour  has 
gone  up,  the  cost  of  tenants’  living  has  gone  up  ? 
— Yes,  and  labourers’  living,  which  of  course  of 
itself  would  cause  a rise  in  the  price  of  labour ; 
the  labourer  does  not  live  as  he  lived  before. 

6191.  It  follows,  I think,  that  the  difference  of 
25  or  30  per  cent.,  such  as  separates  the  rents  of 
those  earlier  years,  1872,  1873,  and  1874,  from 
the  rents  fixed  now,  presses  very  hard  upon  the 
margin  of  subsistence  left  to  the  tenant,  looking 
to  the  facts  you  hav.e  stated? — Yes,  if  there  was 
such  a difference. 

6191*.  I am  speaking  of  the  rents  fixed  by 
agreement? — Oh,  yes. 

6192.  Do  you  often  find  that  there  are  heavy 
arrears  ? — W ell,  we  do  not  get  evidence  on  that 
question  of  arrears,  we  hear  it  now  and  again,  but 
we  do  not,  as  a rule,  learn  that. 

6193.  If  you  found  the  rent  to  be  very  high, 
or  double  what  it  ought  to  be ; you  often  find 
that,  do  not  you  ? — Yes. 

6194.  Where  you  find  that  the  tenant  is  pre- 
vented coming  into  court  by  fear  of  losing  some 
right  of  turbary,  grazing,  commonage,  or  sea- 
weed, would  you  think  it  expedient  that  the 
Sub-Commission  Court  should  have  power 
wherever  a right  of  that  kind  existed  on  the 
estate,  whether  or  not  it  existed  on  the  holding, 
to  regard  that  right  as  appurtenant  to  the  hold- 
ing and  to  secure  it  as  an  element  of  the  rent  ?— 
Yes,  - there  are  cases  where  turbary  is  being 
exhausted,  and  of  course  in  these  cases  it  could 
not  be  secured  to  the  tenant. 

6195.  Of  course.  A right  which  does  not 
exist  could  not  be  secured,  but  where  the  means 
existed  you  would  secure  it  as  an  element  on  the 
rent? — Yes. 

6196.  Now  as  to  the  fear  of  appeals,  we  know 
that  appeals  have  been  very  numerous  and  have 
cost  a great  deal  of  money.  Do  you  think  it 
expedient  that  the  plan  which  has  been  outlined 
by  previous  witnesses,  should  be  adopted  ? — 
There  is  a kind  of  appeal  in  that  which  I think 
would  be  sufficient.  I do  not  know  that  it  would 
be  desirable  to  do  away  with  the  right  of  appeal, 
because  there  may  be  injustice  to  either  landlord 
or  tenant,  that  is,  that  the  Commission  or  the 
individuals  fixing  the  rent  may  not  fix  such  a 
rent  as  would  be  fair  to  either  landlord  or  tenant, 

in 
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in  which  case  I think  there  should  be  some 
appeal. 

6197.  Let  us  lake  it  now  a little  in  detail;  the 
proposal  is  that  one  or  two  Sub-Commissioners,  not 
the  same  who  sit  afterwards  in  the  Sub-Commis- 
sion Court,  should,  with  the  consent  of  the  land- 
lord and  tenant,  the  landlord  agreeing  that  the 
tenant  was  entitled  to  have  a fair  rent  fixed  and 
accepting  his  schedule  of  improvements,  fix  the 
rent,  and  if  that  rent  were  accepted  by  the 
parties,  or  not  rejected  by  either  of  them  within 
a limited  time,  it  should  become  the  rent  for  the 
statutory  term  ? — Yes. 

6198.  Then  if  either  of  them  objects  to  that 
they  may  go,  in  the  present  form,  before  the 
sub-court,  the  holding  having  been  inspected  by 
two  fresh  Sub-Commissioners,  and  the  decision 
of  the  Sub-Commission  Court  be  final? — Yes, 
having  heard  the  case. 

6199.  Having  heard  the  case  as  you  do  at 
present  ? — I think  that  would  be  very  good. 

6200.  Do  you  think  that  would  be  sufficient 
on  the  question  of  value  ? — I do. 

6201.  Then  you  would  allow  an  appeal,  as  at 
present,  on  questions  of  law? — Yes. 

6202.  I should  like  to  ask  you  whether  any 
change  has  been  made  in  the  system  of  valuing 
farms  in  Ireland,  by  the  passing  of  the  Act  of 
1881  ? — I do  not  quite  understand  what  you 
mean  by  the  “ system  of  valuing.” 

6203.  I understand  you  fix  the  value  of  lands 
taking  into  consideration  their  situation,  roads, 
and  so  on,  and  then  put  an  acreable  rent  on ; 
that  is,  the  gross  rent  ? — Ye3.  There  is  a little 
difference  from  what  would  be  regarded  in  my 
district  prior  to  that  time ; practically,  it  might 
be  pretty  much  the  same;  the  system  was 
different ; that  is,  you  valued  the  holding  as  a 
going  concern ; the  farm  equipped  with  build- 
ings. I would,  in  addition,  add  that  I would 
assume  that  a holding  would  be  supplied  with 
road  accommodation,  water,  &c.,  and,  if  not,  would 
deduct  from  the  value  fixed  in  the  first  instance. 

6204.  You  would  have  done  that  before  the 
Act  of  1881  was  passed  ? — Yes,  certainly. 

6205.  Did  you  value  any  land  before  the  Act 
of  1881  was  passed? — Well,  I valued  land  that 
I was  about  to  take  for  myself,  and  I was  asked 
to  value  land  repeatedly,  but  I declined,  1 did 
not  go  into  that ; I was  too  much  occupied. 

6206.  In  valuing  a farm  now  do  you  proceed 
as  you  would  have  proceeded  before  the  Act  of 
1881  was  passed  ? — No,  it  would  come  to  pretty 
much  the  same  thing,  perhaps,  but  I think  the 
rational  way  would  be  the  way  I described  prior 
to  the  Act  of  1881  ; we  would  value  the  complete 
thing  in  the  same  way  as  if  it  were  a house,  and  if 
the  roof  was  off  the  house,  and  you  were  about 
to  take  it ; you  would  value  the  house  as  if  it 
were  complete,  and  then  estimate  what  it  would 
cost  to  put  the  roof  on  ; take  that  from  the  whole 
thing  and  that  would  give  the  value  of  the  house. 

6207.  Leave  out  of  view  for  a moment  all 
questions  of  improvement? — Yes,  I am  leaving 
these  out. 

6208.  Suppose  there  are  no  improvements  ? — 
I am  leaving  them  out  of  view. 

6209.  Do  you  value  a fann,  the  rent  to  be  paid 
by  the  present  tenant,  as  if  you  were  valuing  it 
for  a new  comer  who  wanted  to  come  in  as  a 
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tenant  ? — Well,  that  is  my  principle.  I value  a 
farm  as  if  it  were  a.  thing  that  a farmer  with 
capital  and  skill  wanted,  in  order  that  he  might 
have  a proper  return  for  his  capital  and  his  skill. 

6210.  As  if  he  were  coming  in  ? — As  if  he 
were  coming  in. 

6211.  What  do  you  take  off  that  in  order  to 
make  the  fair  rent  to  the  present  tenant? — I 
would  only  take  off  the  improvements. 

6212.  So  that  where  there  are  no  improve- 
ments the  rent  paid  by  the  present  tenant  as 
valued  by  you  is  the  same  rent  that  would  be 
paid  by  a new  comer  into  the  farm  ? — If  I were 
going  to  take  land  myself  for  my  own  purposes 
that  is  what  I would  do,  that  is,  if  I was  not 
driven  from  any  special  circumstance  to  pay 
more  than  the  value. 

6213.  Under  those  circumstances  what  be- 
comes of  the  value  of  his  occupation  right,  his 
right  to  remain  in  possession  as  long  as  he  pays 
his  rent,  is  it  at  all  calculated  upon  the  rent  ? — 
No,  I do  not  think  it  is,  I do  not  calculate  it 
upon  the  rent. 

6214.  Then  when  you  are  directed  by  the  Act 
of  1881,  as  you  are  in  Section  8,  in  fixing  a fair 
rent,  that  you  are  bound  to  have  regard  to  the 
interest  of  the  tenant  (in  Sub-section  1 of 
Section  8),  do  you  think  that  that  adds  nothing 
to  the  direction  you  have  received  in  Sub- 
section 9,  that  you  are  not  to  put  rent  upon  his 
improvements;  do  you  think  the  two  are  the  same ; 
I mean  when  you  have  saved  him  from  rent  on 
the  cost  of  his  improvements  do  you  think  nothing 
remains,  that  there  is  no  further  interest  of  his 
to  be  considered  in  fixing  a fair  rent? — I tell 
you  what  the  practice  is  in  my  mind  in  working 
the  Act. 

6215.  As  to  practice,  you  know  the  Court  of 
Appeal  has  declared  that  the  question  of  value 
is  entirely  in  the  discretion  of  the  Commission  ; 
the  question  of  value  ? — Yes. 

6216.  Has  the  Commission  ever  stated  this  to  the 
Sub- Commission  courts  in  any  code  of  rules  for 
the  guidance  of  the  Sub-Commissioners? — No, 
we  have  no  instructions  ; it  is  left  to  every  indi- 
vidual member  of  the  Sub-Commission  to  use 
his  discretion. 

6217.  Every  member  acts  upon  his  discretion  ? 
— Yes. 

6218.  Absolutely  upon  his  discretion? — Abso- 
lutely upon  his  discretion. 

6219.  Is  dissent  frequent  between  the  two  lay 
Commissioners  who  value  holdings? — I do  not 
think  it  is  very  frequent.  I have  had  some  dis- 
sents ; and  differences  in  value  also,  which  I have 
settled. 

6220.  Very  material  dissent? — I say  not  very 
many  dissents. 

6221.  I am  not  on  the  number  now,  I am  on 
the  materiality  of  the  dissent  in  any  particular 
case? — Well,  they  would  be  material,  but  they 
were  not  many. 

6222.  But  you  have  known  very  material 
dissents  as  to  the  amount  of  value  concerned  ? — 
Yes,  they  would  be  material. 

6223.  How  is  that  usually  settled? — It  would 
depend  on  the  discretion  of  the  legal  Assistant 
Commissioner ; he,  from  whatever  views  he  may 
have  entertained  in  a case,  from  the  hearing 
or  from  inspection,  may  take  a different  view  ; 
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perhaps,  in  some  cases,  he  may  agree  with  one 
and  in  some  cases  he  may  agree  with  another. 

6224.  In  some  cases  he  may  take  up  a posi- 
tion midway  between  the  two? — Yes;  in  the 
great  bulk  of  cases  he  would  divide  equally 
between  the  two. 

6225.  Do  not  you  think  it  a rather  free-and- 
easy  way  of  settling  the  rents  of  a country  to 
leave  a large  body  of  Sub-Commissioners  of 
various  views  and  predilections  to  settle  them 
without  any  code  of  rules  or  instructions  ? — Well, 
I think  the  discretion  of  a competent  man  is  not 
a bad  rule  for  his  guidance. 

6226.  Yes,  if  all  men  were  perfectly  com- 
petent and  quite  unprejudiced  it  would  be,  per- 
haps, a good  rule ; but,  looking  at  men  as  they 
are,  do  you  think  it  is  the  best  rule ; for  instance, 
now  you  are  left  entirely  to  understand  what 
Parliament  means  when  it  tells  you  to  have 
regard  to  the  interest  of  the  tenant,  which  is, 
after  all,  the  plenary  question  of  rent,  would  you 
think  it  well  that  either  Parliament  or  the  Land 
Commission  should  frame  rules  informing  you 
what  is  understood  by  the  “ interest  of  the 
tenant”  and  its  bearing  upon  the  rent? — I 
think  so. 

Mr.  T.  W.  Russell 

6227.  Where  the  Sub  Commissioners  differ  as 
regards  the  valuation,  you  say  the  legal  Sub- 
Commissioner  is  brought  in;  of  course  he  has 
not  seen  the  land  at  all? — Sometimes  he  has; 
in  the  early  days  of  the  Commission  he  very 
commonly  went  with  the  lay  Commissioners  on 
the  ground,  not  recently. 

6228.  Not  recently? — It  very  rarely  happens 
now. 

Mr.  Sexton. 

6229.  There  is  something  worse  behind,  be- 
cause you  appeal  from  three  men,  two  of  whom 
are  agricultural  experts  and  have  seen  the  land, 
to  three  men,  none  of  whom  are  agricultural 
experts,  and  none  of  whom  have  seen  the  land ; 
is  not  that  so  ? — That  is  so ; of  course  they  have 
the  assistance  of  other  men ; and  get  their 
views. 

6230.  You  have  already  stated,  I think,  as  to 
the  legal  exceptions,  that  you  would  be  in  favour 
of  allowing  a fair  rent  to  be  fixed  in  case  of  sub- 
letting or  sub-division,  unless  the  sub-letting  or 
sub  division  has  injuriously  affected  the  interest 
of  the  landlord  ? — Y es,  that  is  my  view. 

6231.  And  would  you  leave  it  to  the  Sub- 
Commissioners  to  say  whether  it  had  or  not  ? — 
Yes. 

6232.  As  to  town  parks,  I understand  from 
your  reply  to  Mr.  Russell  that  you  see  no  diffi- 
culty about  it;  that  just  as  the  fixing  of  a fail- 
rent  would  be  easy  for  agricultural  land,  having 
regard  to  all  the  complicated  conditions,  you 
could  just  as  easily  fix  the  accommodation  rent 
of  a town  park  near  a town,  having  regard,  if 
you  like,  to  the  needs  of  the  inhabitants  of  the 
town  ? — Yes. 

6233.  Do  you  think  it  ought  to  be  done  ? — I 
think  it  would  be  very  desirable,  because  town 
parks  are  a rather  vexed  question;  there  are  so 
many  differences  of  opinion  as  to  what  is  and 
what  is  not  a town  park. 

6234.  Does  not  it  give  rise  to  much  friction 
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and  discontent  in  the  case  of  holdings  not  very 
dissimilar  in  nature,  non-agricult  ural  holdings, 
demesnes  and  pastures? — Yes,  that  is  so. 

6235.  Would  you  in  the  case  of  what  is  called 
a non-agricultural  holding  allow  the  Sub-Com- 
missioners to  deal  with  it  under  the  fair  rent 
provisions  where  it  is  substantially  agricultural, 
even  though  minor  foreign  elements  may  be 
contained  in  the  holding,  such  as  a mill  or  de- 
mesne land? — If  it  was  mainly  agricultural, 
certainly. 

6236.  At  any  rate  I think  you  would  have  no 
objection  that  in  such  a case  they  might  have 
the  power  to  separate  the  agricultural  part  of  it 
from  the  rest  ? — Yes. 

6237.  And  on  that  point,  as  we  have  had  some 
very  rigid  rules  of  law  laid  down,  as  to  the 
impossibility  of  separating  one  part  of  a holding 
from  another  legally,  the  necessity  of  maintain- 
ing the  legal  unit,  would  you,  in  any  case  where 
the  interest  of  substantial  equity  was  affected  by 
the  presence  of  a foreign  element  in  the  holding, 
think  it  right  that  you  should  have  the  power 
to  separate  the  foreign  element  and  deal  with 
the  agricultural  part  ? — Yes  ; for  example,  there 
is  no  reason  why  you  should  not  estimate  the 
value  of  the  residence  as  well  as  the  agricultural 
value  of  the  holding. 

6238.  Now  with  regard  to  demesne  land  : do 
you  think  it  reasonable  that  whilst,  upon  the  one 
hand,  it  is  held  by  the  law  that  a tenant  from 
year  to  year  who  takes  agricultural  land  can 
turn  it  into  demesne  land  by  his  use  of  it,  on 
the  other  haud,  a man  who  is  under  a fee-farm 
grant  for  ever,  and  acquires  a piece  of  land  which 
is  called  demesne  laud  at  the  time  he  takes  it, 
that  land  should  for  ever  remain  demesne  land, 
apart  from  any  intention  of  the  landlord  to  re- 
sume possession  of  it  ? — The  landlord  could  not 
resume  in  any  case  where  it  is  a fee-farm  grant. 

6239.  Quite  so  ? — Then  I do  not  see  why  it 
should  be  considered  demesne  land. 

6240.  Where  land  has  been  used  (whether 
called  demesne  land  or  not),  or  a considerable 
portion  of  it,  for  agricultural  or  pastoral  purposes, 
and  where  there  is  nothing  to  indicate  any 
intention  on  the  part  of  the  landlord  to  resume  it 
at  any  time,  would  you  treat  that  as  you  would 
treat  any  other  pastoral  or  agricultural  land  in 
the  country  ? — I think,  where  there  is  an  absence 
of  proof  of  the  intention  of  the  landlord  to 
resume,  it  would  be  desirable  to  treat  it  as  an 
ordinary  agricultural  holding. 

6241.  Is  not  pasture  as  important  a portion  of 
agriculture  in  some  parts  of  Ireland  as  tillage  in 
others  ? — I think  the  management  of  pasture  is 
very  important  for  the  future  of  Ireland.  I 
think  pasture  ought  not  to  be  left  to  chance  any 
more  than  tillage  produce.  I think  pasture  might 
be  very  much  improved,  and  that  agriculture  in 
Ireland  -will  run  very  much  in  that  direction 
probably. 

6242.  What  do  you  say  from  the  point  of  view 
of  the  limitation  placed  upon  the  fixing  of  a fail- 
rent  on  holdings  used,  as  lawyers  say,  “ wholly  or 
mainly  for  the  purposes  of  pasture  ” ? — As  a 
matter  of  fact,  those  who  were  farming  by  tillage 
are  running  a great  deal  into  pasture,  and, 
inasmuch  as  there  may  be  coming  a time  (I  think 
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it  is  coining  very  fast),  when  they  will  do  as 
much  pasture  as  the  others,  I think  it  very  unfair 
for  the  one  class  to  be  deprived  of  the  benefit  of 
the  Act,  while  it  is  given  to  the  other. 

6243.  You  think  it  unfair  that  Ulster,  con- 
sisting largely  of  tillage  farms,  should  have  fair 
rents  fixed,  and  that  Munster,  consisting  largely 
of  pasture  farms,  should  be  without  fair  rents  ? — 
Yes,  1 do. 

6244.  And  you  would  be  in  favour  of  at  least 
so  far  extending  the  right  and  doing  away  with 
the  limitation  as  to  pasture  as  to  bring  in  every 
one  who  is  really  in  the  position  of  a tenant 
living  by  his  industry? — Yes;  he  is  living  by 
farming,  and  if  he  is  crushed  by  circumstances 
(and  he  represents  a very  large  class),  I think  it 
would  be  a serious  blot. 

6245.  You  think  the  system  of  fair  rents 
should  be  made,  so  far  as  possible,  universal  ? — 
I do. 

6246.  And  would  you,  having  fixed  a statutory 
term,  protect  the  continuance  of  that  statutory 
term  and  its  perpetuity  against  every  incident  or 
chance  except  the  act  or  fault  of  the  tenant 
himself,  would  you  allow  that  statutory  term  to 
be  broken  in  upon  and  destroyed  by  some  legal 
incident  outside  the  control  of  the  tenant,  as  for 
instance,  the  death  of  a limited  owner’,  the 
ejection  of  a middleman,  and  so  forth? — Yes, 
I would  protect  the  statutory  term. 


Mr.  M Cartan. 

6247.  Do  I understand  you  to  say  that  you 
received  no  instructions  from  the  Land  Commis- 
sion to  guide  you  in  the  course  you  should  adopt 
in  fixing  fair  rents  in  the  early  years.  When 
you  first  started  your  work  as  a Commissioner, 
had  you  then  received  any  instructions  from  the 
Land  Commission  as  to  what  course  you 
should  adopt  when  fixing  fair  rents? — None 
whatevei’. 

6248.  Have  you  received  any  since  then? — 
No,  but  I applied  myself  individually  to  the 
Chief  Commissioners,  the  late  Judge  O’Hagan, 
and  Mr.  Litton. 

6249.  What  did  you  apply  for  ? — I said  that 
I thought  that  continuing  on  the  principles  that 
I had  in  my  head  in  fixing  fair  rents,  the  rents 
fixed  then  would  be  unfair,  that  they  would  be 
too  high;  but  I said  that  if  we  adopted  the 
universal  principle  of  adhering  to  what  we  were 
doing,  something  could  be  done,  perhaps,  by 
which  a fair  rent  could  be  arrived  at  from  the 
rents  we  were  fixing,  if  we  had  a more  uniformly 
just  system  than  the  Poor  Law  Valuation  was 
found  to  be.  I asked  whether  some  process  could 
not  be  devised,  by  which  a fair  rent  might  be 
arrived  at  from  that  under  a change  of  circum- 
stances, not  that  I thought  it  could,  on  the  con- 
trary, I did  not  think  it  could,  but  I put  it  in  that 
way,  and  1 asked  whether  we  were  to  take  the 
change  of  circumstances  into  account,  and  alter 
our  system,  and  the  reply  I got  was  that  we  were 
to  use  our  own  discretion. 

6250.  Do  I understand  that  you  suggested  to 
Judge  O’Hagan  that  the  principles  which  then 
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governed  you  in  fixing  a fair  rent  operated 
against  the  tenant? — Yes. 

6251.  And  made  you  fix  an  unfair  rent? — 
Yes. 


Mr.  Macartney. 

6252.  At  what  date  was  this,  was  it  at  the 
commencement  of  the  Land  Act  ?— I think  we 
had  been  working  probably  five  or  six  years. 

6253.  Probably  five  or  six  years?— Yes.  I 
was  up  in  Longford  at  that  time,  when  I made 
the  suggestion ; I think  it  was  five  or  six  years 
after  we  commenced. 


Mr.  Ml  Cartan. 

6254.  As  I understand  it,  the  rents  you  fixed 
for  the  first  five  or  six  years,  were  not  rents  that 
were  even  then  fair  rents  according  to  the  prin- 
ciple ? — No,  If  we  bear  in  mind  in  fixing  rents 
what  was  our  past  experience  ; only  of  course  we 
deliberately  shut  out  anything  with  regard  to  the 
future,  no  matter  what  our  views  might,  be. 

6255.  Are  you  aware  that  the  Besshorough 
Commission,  in  its  report,  laid  down  certain 
principles  which  should  guide  valuers  in  fixing 
a fair  rent ; did  you  take  into  consideration  the 
produce  which  the  land  would  give,  the  working 
expenses,  the  credit  to  the  tenant  for  his  im- 
provements, and  also  for  his  right  of  occupancy 
and  any  other  rights  that  he  had ; do  you  think 
if  these  principles  governed  you  in  Ireland,  there 
would  be  much  left  for  the  landlord  ? — I cannot 
answer  that  question. 

6256.  Do  you  think  there  would  be  anything 
left  for  the  landlord,  just  answer  me  generally, 
without  any  particular  illustration,  we  would  get 
on  better  if  you  would  do  that  ? — In  many  cases 
there  would  not  be  much  left  no  doubt. 

6257.  Do  you  believe  at  present,  if  you 
estimated  the  gross  profits,  and  the  working 
expenses,  and  gave  the  credit  to  the  tenant  for 
his  improvements  and  for  his  right  of  occupancy, 
there  would  be  anything  left  for  the  landlord  in 
Ireland? — In  many  cases  the  tenants  are  not 
making  the  interest  on  their  capital. 

6258. . Some  questions  were  put  to  you  as  to 
these  agreements  that  were  not  filed  ; are  you 
aware  that  the  first  time  that  the  tenants  in 
Ireland  generally  found  out  that  those  agree- 
ments were  not  filed,  was,  when  they  applied  to 
the  landlord  for  the  rebate  or  reduction  under 
the  re-adjustment  provision  of  the  Act  of  1887, 
the  temporary  re-adjustment  ? — I do  not  know, 
I could  not  say. 

6259.  You  have  had  no  experience  of  that? — 
No. 

6260.  I understood  you  to  say  that  those 
agreements  never  came  before  you  in  court ; of 
course  they  did  not? — No,  they  did  not. 

6261.  Does  it  not  often  happen  that  after 
originating  notices  are  served,  and  cases  appear 
in  your  list,  and  the  parties  are  called  upon  to 
give  evidence,  you  find  out  the  landlord  and 
tenant  have  agreed,  and  you  merely  enter  the 
amount  of  rent  that  they  have  agreed  upon  ? — 
Yes,  quite  so,  that  is  what  I was  referring  to  in 
my  answer  to  Mr.  Sexton. 

T t 3 6262.  Of 
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Mr.  M‘  Cartan — continued. 

6262.  Of  course  in  these  cases  the  Sub-Com- 
missioners have  no  knowledge  whatever  of 
whether  it  is  a fair  rent  or  not  ? — None. 

6263.  Or  of  what  induced  the  tenant  to  agree' 
to  it  ? — None,  whatever, 

6264.  It  niay  be  agreed  upon  owing  to 
precisely  the  same  influences  as  induced  these 
agreements  which  did  not  come  before  the  court 
at  all  ? — We  have  no  knowledge  as  to  that. 

6265.  No  knowledge  whatever;  I see  that  you 
yourself  were  one  of  the  Commissioners  who 
fixed  rent  on  the  Bodyke  Estate,  Colonel 
Callaghan’s  Estate  ? — Yes,  I was. 

6266.  And  you  acted  with  Mr.  Reeves  ? — Yes. 

6267.  He  was  the  Legal  Commissioner? — Yes. 

6268.  At  that  time  I believe  the  Legal  Com- 
missioner was  in  the  habit  of  inspecting  farms 
with  you  ? — Very  much. 

6269.  In  reply  to  Mr.  Dillon  you  said  you  did 
not  think  the  rents  that  were  then  fixed  were 
fair  rents  ? — That  would  apply  generally  to  the 
rents  fixed  at  that  period. 

6270.  Just  let  us  confine  ourselves  to  that 
particular  estate ; were  the  rents  very  high 
coming  into  Court  ? — They  were  very  high. 

Mr.  T.  W.  Russell. 

6271.  When  were  they  fixed? — About  1883, 
I.  should  say — I am  not  quite  certain  (about  that 
time). 

Mr.  M‘ Cartan. 

6272.  Have  you  any  notion  of  what  was  the 
percentage  of  reduction  ? — That  would  vary.  I 
never  could  tell  what  percentage  of  reduction  I 
made  ; I always  varied  my  percentage  according 
to  the  circumstances  of  the  case. 

6273.  Have  you  any  notion  what  sort  of  per- 
centage you  would  still  require,  to  reduce  them 
to  something  like  fair  rents  ? — Neither  could  I 
answer  that  in  a general  way,  of  course  each  case 
would  require  its  special  consideration. 

6274.  Do  you  agree  that  they  are  considerably 
in  excess  of  what  fair  rents  would  be  now  ? — Oh 
yes,  certainly. 

Mr.  T.  W.  Russell. 

6275.  Did  you  consider  them  fair  rents  when 
you  fixed  them  ? — Yes,  having  regard  to  what 
we  then  thought  a fair  rent,  you  know,  of  course, 
the  circumstances  were  very  different  then. 

Mr.  M‘  Cartan. 

6276.  I believe  they  would  come  within  the 
observation  you  made  that  they  were  fixed  on 

wrong  principles  for  the  first  five  or  six  years? 

Yes. 

6277.  At  all  events  I think  you  said  here  at 
the  beginning  of  my  examination,  that  you 
suggested  to  Judge  O’Hagan,  that  the  principle 
was  not  a right  principle  on  which  you  were  their 
fixing  rents? — Yes,  the  basis  from  former 
experience.  I said  that. 

6278.  Now  will  you  tell  us  exactly  what  that 
basis  was  ? — The  basis  would  be  on  the  prices,  of 
course,  that  were  received  for  farm  produce  and 
cost  of  production. 

6279.  Was  it  then  entirely  on  the  prices  that 
it  depended,  ;and  the  quality  of  the  land,  of 


Mr.  M‘  Cartan — continued, 
course  ? — And  quality  of  the  land  ; but  that 
would  apply  in  any  case,  you  know,  it  would  be 
prices,  mainly. 

6280.  What  change  has  taken  place  since  then 
in  fixing  fair  rents  ? — F arm  produce  has  lowered 
in  price. 

6281.  That  is  a question  of  prices? — Yes. 

6282.  What  change  has  taken  place  in  your 
mode  of  fixing  fair  rents  ? — I think  the  mode  is 
pretty  much  the  same ; I think  the  change  would  be 
altogether  due  to  difference  in  prices,  or  nearly  so. 

6283.  Not  the  difference  in  principles  ? — No, 
I do  not  think  so  ; I think  the  principles  would 
be  pretty  much  the  same.  We  would  estimate 
the  value  of  the  different  classes  of  land.  I may 
tell  you  that  in  going  through  ground  then,  as 
well  as  now,  we  would  note  the  prices  of  the 
different  qualities  of  ground,  and  sometimes  we 
went  to  the  trouble  of  pacing  where  we  found 
that  there  was  a very  marked  difference,  and 
that  if  we  did  not  estimate  the  quantity  carefully, 
we  would  make  a very  serious  error.  We  went 
to  the  trouble  of  pacing,  then  to  estimate  what 
the  rent  of  that  ground  would  be  ; so  that  it  is 
pretty  much  in  effect  the  same  as  estimating  the 
quantity  from  the  map. 

6284.  As  a matter  of  fact,  during  the  first  few 
years  after  the  passing  of  the  1881  Land  Act, 
were  you  not  in  the  habit  of  going  over  the  land, 
when  there  was  so  many  cases  to  be  heard,  much 
more  hurriedly  than  you  do  now,  when  there  was 
a great  crush  of  cases  ? — I never  went  over  a 
farm  so  hurriedly  as  that  I was  not  satisfied  that 
I was  doing  substantial  justice. 

6285.  That  is  not  an  answer  to  my  question ; 
I want  to  know,  did  you  not  then  go  over  the 
land  more  hurriedly  than  now?— We  may  have. 

6286.  Because  there  was  such  a number  of 
cases? — Because  there  was  such  a number  of 
cases ; and  I think  it  was  once  suggested  that 
other  Commissions  did  more  work. 

6287.  It  was  said  that  other  Commissions  did 
more  work  than  you  did,  and  you  hurried  up  to 
get  rid  of  the  cases? — Of  course  the  effect  of 
that  would  be  to  cause  a little  hurry,  but  not  to 
such  an  extent  as  would  have  any  effect  on  the 
character  of  our  work. 

6288.  But  at  all  events,  at  the  beginning,  I 
understand,  the  complaint  was  that  other  Com- 
missions were  going  through  more  work  than 
yours  ? — I think  there  was  something  of  that 
kind.  I forget  whether  it  came  directly  to  us,  or 
through  our  chairman ; there  was  something  of 
the  kind. 

6289.  That,  made  you  expedite  matters ; I see 
in  your  evidence  you  are  clearly  of  opinion  that 
mill  holdings  should  be  entitled  to  have  a fair 
rent  fixed ; tenants  of  mill  holdings ; and  you 
give  one  very  remarkable  case  where  there  was  a 
mill,  and  at  the  time  you  came  there  the  mill 
was  burnt  down,  and  there  was  no  mill  at  all  ?— 
Except  the  walls. 

6290.  And  notwithstanding  that,  you  were 
obliged  to  exclude  that  holding,  and  refuse  to  fix 
a fair  rent  upon  it? — Yes. 

6291.  Do  not  you  think  the  case  of  mill  holdr 
ings  and  all  those  other  cases  where  there  are 
sub-lettings,  should  be  admitted  to  the  benefits 
of  the  fair  rent  provisions  of  the  Act  ? — I think 
they  ought. 

6292.  As 
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Mr.  M’Cartan — continued. 

6292.  As  to  town  parks,  do  you  see  any  hard- 
ship that  would  accrue  to  the  landlord  if  this 
artificial  boundary  was  entirely  removed,  so  long 
as  he  got  the  rent  he  was  entitled  to  get  ? — I do 
not  think  it  is  any  hardship  to  the  landlord,  I 
think  it  is  rather  an  advantage  to  him  on  the 
whole,  to  have  a fair  rent  fixed. 

6293.  Do  you  think  also  it  would  be  calculated 
to  satisfy  the  people  there  very  considerably  if 
this  power  of  eviction,  which  the  landlord  now 
has  in  cases  of  town  parks,  was  removed  from 
him,  and  not  have  the  tenant  remaining  there  at 
the  will  of  the  landlord  ? — I would  put  him  in 
the  position  of  an  ordinary  tenant  under  the 
Land  Act. 

6294.  At  the  present  time  his  tenure  is  nothing 
but  depending  on  the  will  of  the  landlord,  because 
he  is  subject  to  notice  to  quit  and  eviction  ? — 
Yes. 

6295.  Then  I understand  that  your  opinion 
generally  is  that  all  the  rents  fixed  in  the  first  six 
years  after  the  passing  of  the  Act  are  now  too 
high,  and  that  an  opportunity  should  be  given  to 
have  them  revised  ? — I think  so. 

6296.  As  to  the  process  of  revising  them  you 
have  already  said  that  on  matters  of  fact,  and 
that  of  value,  the  Sub-Commission  should  be 
final  ? — That  is  my  opinion. 

6297.  And  it  would  save  a great  deal  of  ex- 
pense both  to  the  tenant  and  landlord  if  that 
were  final  ? — It  would  save  expense,  and  the 
right  of  appeal  is  sufficient,  I think,  in  the  way 
that  has  been  pointed  out. 

6298.  And  would  draw  to  a close  very  much 
sooner  the  settling  period  pending  the  appeal  to 
the  Chief  Commission  ? — Yes. 

Mr.  Fuller. 

6299.  You  said  just  now  that  very  often  the 
capital  of  the  tenant  gets  no  interest  at  all  ? — 
Very  often  that  is  so. 

6300.  What  do  you  consider  to  be  the  capital 
of  the  tenant ; is  it  his  cattle,  or  what  constitutes 
his  capital? — Well,  mainly  his  cattle;  imple- 
ments and  all  the  rest. 

6301.  Then  what  constitutes  his  tenant-right ; 
is  not  that  capital  ? — W ell,  yes,  but  I am  not 
counting  that ; I am  only  counting  a tenant  who 
is  in  occupation. 

6302.  Then,  if  he  cannot  get  any  interest  on 
his  capital,  and  his  capital  may  be  animals,  he 
would  be  at  a positive  loss  if  he  had  to  pay  some- 
thing for  the  buildings  and  so  forth  for  getting 
into  the  farm  ? — He  would.  That  is,  in  some 
cases.  I do  not  mean  to  say  that  every  tenant 
is  in  that  position,  but  I know  there  are  a great 
many  tenants  find  it  very  hard  to  make  ends 
meet. 

6303.  That  happens  to  be  so  in  England  as 
well  as  in  Ireland.  In  that  case,  if  the  rent  at 
all  is  fixed  by  the  Commissioners  on  the  status 
of  judicial  rent,  is  it  not  an  obvious  advantage 
to  the  landlord  to  have  the  rent  fixed  on  what  it 
is  possible  to  get  out  of  the  -land  ? — I think 
it  is  an  advantage.  I remember  1848,  for 
example ; the  value  of  land  came  down  immensely 
in  the  market  then,  and  I think  it  is  highly 

0.122. 


Mr.  Fuller — continued. 

probable  that,  had  not  it  been  for  the  working 
of  the  Land  Act,  the  same  thing  would  occur 
now.  Owing  to  the  number  of  farms  there 
would  be  in  the  market,  land  would  be  cheapened 
very  much. 

6304.  What  I want  to  know  is  this  : it  seems, 
as  far  as  I can  gather  from  your  evidence,  that 
the  rent,  although  it  is  called  a “ fair  rent,”  is  a 
very  unfair  rent  so  far  as  the  tenant  is  concerned, 
but  is  it  not  unfair  towards  the  landlord,  because 
he  gets  something  that  is  not  his ; is  that  so ; it 
really  is  taking  the  money  out  of  the  tenant’s 
pocket,  so  that  is  unfair  to  both  ? — The  landlord 
would  have  more  of  the  advantage,  no  doubt.  If 
the  tenants  failed  to  meet  their  engagements,  I 
think  the  landlords  would  then  suffer.  Of  course 
there  is  a change  that  may  occur  in  the  manage- 
ment of  land  that  would  alter  the  condition 
somewhat. . Now,  supposing  a farmer  made  at 
one  time  his  rent  through  tillage,  he  may  be  able 
to  hold  out  longer  by  altering  his  system  and 
bringing  in  some  pasture  with  it.  In  that 
way  the  tenant  is  driven  a little,  as  it  were,  to 
the  wall,  but  even  with  the  change  I think  the 
necessity  for  considerable  reductions  in  rent  is 
very  great,  to  meet  the  downward  tendency. 

6305.  1 gather  from  you  that  the  capital 
invested  by  the  farmer  reaps  no  benefit  ? — I did 
not  say  that  in  all  cases,  but  in  many  cases. 

6306.  In  some  cases  ; and  inasmuch  as  there 
is  included  in  the  capital  buildings  which  are  not 
taken  into  account,  the  landlord  gets,  as  far  as  I 
understand,  the  security  of  the  buildings  for  the 
rent  that  may  be  fixed  under  these  Acts  of 
Parliament;  is  that  so;  supposing  a tenant 
fails,  the  landlord  may  take  possession  of  those 
buildings  as  his  own,  and  all  that  capital  that 
used  to  belong  to  the  tenant  falls  into  the  hands 
of  the  landlord  ? — I do  not  think  he  can  take 
possession  of  the  buildings  under  the  Act  of 
1870 ; I think  the  tenant  is  entitled  to  the  bene- 
fit of  his  improvements  on  quitting  the  holding, 
except  to  the  extent  of  liquidating  the  arrears. 

6307.  As  far  as  I gather  it  is  this  : the  rent 
at  the  present  moment  is  hardly  enough  in  some 
instances  to  pay  interest  upon  the  capital  of  the 
tenant ; if  that  rent  is  not  paid  the  whole  of  the 
buildings  that  do  belong  to  the  tenant  go  to  the 
landlord  ? — Only  so  far  as  to  meet  the  arrears. 

6308.  Is  it  your  feeling  that  the  landlords  in 
fixing  a fair  rent  according  to  these  Acts  of 
P arliament  have  everything  on  their  side  to  be 
satisfied  with ; there  is  nothing  in  the  case  you 
suggest  to  improve  the  condition  of  the  landlord, 
is  there? — I think  the  landlord’s  interests  are 
fairly  guarded  by  the  Acts. 

6309.  You  can  suggest  no  alterations  to 
improve  their  condition  ? — No. 

6310.  I have  not  heard  your  previous  examina- 
tion as  regards  other  things,  but  as  regards  fee 
farm  grants,  do  you  consider  the  system  of 
renting  the  improvements  of  tenants  a great 
hardship  ? — Oh,  yes,  I would  think  so. 

6311.  And  the  exclusion  by  sub-letting  also  a 
great  hardship  to  the  tenants  ? — Y es,  sub-letting 
under  certain  conditions. 

T T 4 6312.  Do 
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Mr.  Fuller — continued. 

6312.  Do  you  consider  that  the  necessity  of 
proving  their  improvements  on  the  part  of  the 
tenant  is  a hardship  upon  the  tenant? — Yes,  I 
think  that  is  a hardship. 

6313.  Do  you  think  it  is  hard  in  many 
instances  that  town  parks  should  be  excluded  ?— 
Yes ; a town  park  is  managed  often  by  a man 
who  is  living  by  agriculture  in  a different  way. 
The  fact  of  his  living  in  town  whilst  dealing  with 
his  agricultural  produce  to  the  best  advantage 
should  be  no  bar  to  his  having  a fair  rent  fixed. 

6314.  In  your  experience  do  you  find  men 
holding  town  parks  very  highly  rented,  and 
therefore  think  it  would  be  fairer  to  them  that 
they  should  have  a fair  rent  fixed? — Well, 
we  have  not  much  experience  of  how  they 
are  rented,  because  what  is  manifestly  a town 
park  does  not  come  before  us. 

6315.  Do  you  think  that  the  law  costs  in  the 
general  land  procedure  appeals  and  so  forth  keep 
many  tenants  from  applying  for  a fair  rent  ? — 
I do  not  think  so ; I think  if  the  tenant  is 
aggrieved  he  will  not  be  kept  out  by  the  law 
costs,  to  any  great  extent. 

6316.  I thought  I gathered  from  a question  put 
to  you  just  now  that  improving  tenants  are  very 
likely  to  be  deterred  from  coming  into  court  be- 
cause of  the  fear  of  being  rented  upon  their  im- 
provements ; is  that  so  ? — Yes,  I think  so. 

6317.  I am  a little  in  doubt  about  the  way  in 
which  you  value  what  is  called  the  specified 
value.  In  Question  5590  you  are  asked  this : 

I only  just  want  to  get  at  it  in  figures  : sup- 
pose you  fixed  the  fair  rent  at  40/.  and  the  com- 
petition rent  at  50/.,  what  would  you  then  con- 
sider the  specified  value  to  be  ? ” Your  answer 
was  : “ In  that  case,  at  4 per  cent.,  it  would  be 
250/.”  Well,  that  is  clear  enough  as  regards 
4 per  cent.,  as  between  the  difference  of  40/.  and 
50/.,  but  does  not  that  specified  value  mean  all 
the  tenant’s  value  of  his  property',  all  the  pro- 
perty that  belongs  to  the  tenant,  all  his  right  in 
the  holding  ? — That  question  was  not  put  to  me, 
but  if  you  regard  the  competition  value  as  the 
thing  that  is  sold,  as  different  from  the  fair  value, 
and  the  value  of  the  improvements  added,  a cer- 
tain number  of  years’  purchase  on  the  future 
w'ould  represent  the  value  of  the  tenant’s  interest. 

6318.  I am  not  speaking  of  competition  value, 
or  of  fair  value  or  of  true  value,  but  I want  to 
know  whether  the  specified  value  as  answered  in 
the  question  there  is  such  as  a landlord  can 
redeem,  if  he  chooses,  the  tenant-right  of;  does 
that  value  of  250/.  in  the  case  of  a farm  let  at 
40/.  under  a judicial  rent  mean  the  whole  of  the 
value  of  the  tenant’s  right  ? — Oh,  no,  you  would 
add  to  it  the  value  of  any  improvements  that  the 
tenant  had  made. 

6319.  Does  not  the  specified  value  mean  all 
the  buildings  and  everything  else  that  belonged  to 
the  tenant? — Yes,  when  the  specified  value  is 
fixed  it  would  be  so. 

6320.  Then  on  a farm  valued  at  40/.  or  50/. 
a year  there  are  buildings  which  would  be  worth 
a great  deal  more  than  250/.,  would  not  they  ? — 
That  would  depend  ; as  a rule,  in  Ireland,  build- 
ings are  not  so  very  valuable,  but  whatever  was 
their  value,  if  not  in  excess  of  the  requirements 
of  the  holding,  this  would  be  added  also. 


Mr.  Fuller — continued. 

6321.  Supposing  they  were  ? — Supposing  they 
were,  yes. 

6322.  I took  this  as  your  rule  in  valuing  a 
specified  value  for  the  redemption  of  the  landlord. 
If  that  is  your  rule  do  you  adhere  to  that  strictly  ? 
— The  rule  would  be  to  add  the  value  of  the 
improvements  to  the  value,  supposing  there  were 
no  improvements. 

6323.  Perhaps  you  will  explain  to  me  how 
you  do  arrive  at  a specified  value  ? — I have 
explained  in  the  early  part  of  my  examination 
that  the  process  I would  have  had  recourse  to  in 
the  early  days  of  the  Commission  would  be  to  as- 
certain what  would  be  a reasonable  amount  that  the 
farm  would  bring  if  offered  for  sale  through 
competition,  not  the  extreme  but  a moderate 
average,  from  such  evidence  as  we  could  get  on 
the  spot.  For  example,  now  we  would  be  called 
upon  in  a district  where  we  were  entirely  un- 
acquainted with  local  markets,  and  other 
circumstances  affecting  the  value  of  land  besides 
the  qualities  of  the  soil ; there  might  spring 
up  in  that  district  also  a special  demand  for 
land  that  we  had  no  knowledge  of,  being 
strangers  to  the  district ; then  we  get  such 
information  as  we  can  with  regard  to  what  farms, 
when  in  the  market,  were  fetching,  and  we 
deduce  what  was  a fair  average  number  of  years’ 
purchase,  for  the  land  that  was  sold  in  that  dis- 
trict, or  it  may  be  capitalised  on  the  difference 
between  a fair  rent  and  a competition  rent  plus 
improvements  of  the  tenants. 

6324.  The  number  of  years’  purchase  of  the 
rent  of  the  land  ? — Of  the  rent,  yes,  a fair  rent. 

6325.  What  number  ? — I might  say  that  we 
have  had  very  few  cases  of  the  kind  at  all  (of 
the  specified  value),  but  I think  in  Maryborough 
we  got  evidence  of  nine  years’  purchase  of  the 
rent. 

Mr.  Brodrick. 

6326.  You  have  told  the  Committee  that,  you 
consider  that  the  rents  you  fixed  in  1882  are 
now  too  high  ? — Yes. 

6327.  But  you  came  to  that  conclusion  because 
of  the  fall  of  prices  partly  ; was  it  for  any  other 
reason  ? — Chiefly  the  fall  of  prices. 

6328.  I see  you  said  in  reply  to  Mr.  Russell 
that  increased  cost  of  labour  was  one  element  ? — 
That  was  with  regard  to  a former  period ; there 
is  perhaps  a slight  increase  in  the  price  of 
labour  since  ; I think  it  is  very  likely  that  in 
some  districts  there  may  be  more  or  less,  and  of 
course  where  we  would  have  evidence  of  the 
increased  price  of  labour  it  would  affect  us  in 
individual  cases. 

6329.  You  have  been  a Sub-Commissioner,  I 
think,  since  1881  ? — Since  1881. 

6330.  Then  you  fixed  a good  many  rents  in 
the  earlier  years  of  1882,  1883,  and  so  on? — 
Yes. 

6331.  In  all  the  southern  counties? — Yes; 
in  the  early  years  I was  confined  more  or  less 
to  a few  counties,  chiefly  to  Limerick  and 
Clare. 

6332.  You  began  fixing  rents  after  a time  of 
considerable  depression,  did  you  not  ?- — W ell, 
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Mr.  Brodrich — continued. 

the  length  of  the  period  of  depression  was  not 
very  great. 

6333.  But  when  you  were  originally  appointed, 
at  that  time  the  prices  had  been  low  and  times 
bad? — Oh  yes;  there  were  bad  times  in  1879 
for  example;  but  then,  you  know,  we  bore  in 
mind  to  a considerable  extent  what  was  the 
previous  history  of  prices;  we  did  not  confine 
ourselves  to  the  immediate  years  preceding  our 
appointment,  we  went  back  to  what  would  be 
fair.  I think  there  is  a certain  fluctuation  of 
prices  that  must  necessarily  occur  always,  and 
that  an  accidental  bad  year  such  as  1879  was, 
affecting  prices  and  produce,  should  not  be  taken 
into  account  too  exclusively. 

6333*.  So  far  as  you  considered  prices,  what 
prices  had  you  in  your  mind  when  you  were 
fixing  rents  in  1882  and  1883  ; what  years  ? — 
Oh,  for  a considerable  period  of  time,  I cannot 
tell  you  how  long,  a long  time  back.  I know 
butter,  for  example,  was  carrying  a very  high 
price  some  few  years  before  that;  and  for  a 
dairy  farmer  I think  it  would  make  a very 
material  element  in  the  fixing  of  the  fair  rent. 
Calves  also  were  very  high.  It  is  difficult  for 
you  to  arrive  from  any  statistics  at  the  real 
points  which  a farmer  must  take  into  account  in 
estimating  prices.  Statistics  are  misleading  on 
these  points. 

6334.  Would  it  have  been  of  any  assistance  to 
you  if  the  chief  commissioners  had  given  any 
directions  as  to  the  system  on  which  rents  were 
to  be  fixed  ?- — I do  not  know  that  it  would  have 
been  of  any  assistance  to  me. 

6335.  You  had  no  direction,  had  you,  as  to  how 
you  were  to  treat  improvements  or  money  ex- 
pended on  improvements  ? — There  was  a kind  of 
understanding  that  you  would  allow  the  tenant 
for  his  improvements  in  the  way  of  the  money 
expended  upon  them,  but  beyond  that  we  under- 
stood that  the  tenant  had  no  interest  (no  further 
interest ) in  the  improvements. 

6336.  You  had  no  directions,  had  you? — No 
directions  ; but  our  chairman  took  that  view,  it 
was  a legal  view,  that  the  tenant  was  not  entitled 
to  the  improveability  ; the  tenant  did  not  get  the 
improveability  if  it  were  there.  It  very  rarely 
occurred  that  after  the  tenant’s  expenditure  in 
draining,  for  example,  there  was  much  improve- 
ability left ; indped,  I could  hardly  call  to  mind 
an  instance  where  there  was. 

6337.  In  point  of  fact,  if  you  found  a hundred 
pounds’  worth  of  drainage  on  the  land  as  an  im- 
provement, how  would  you  deal  with  it  ? — W e 
allowed  the  tenant  interest  on  that  hundred  pounds. 

6338.  But  if  you  found  that  the  holding  was  in 
a certain  condition,  did  you  not  consider  in  any 
degree  the  effect  that  that  drainage  would  have 
had  upon  it  ? — You  mean  if  the  value  of  the  im- 
provement were  more  than  the  interest  ? 

6339.  Just  so  ? — No,  we  did  not  take  that  into 
account. 

6340.  You  considered  that  the  tenant  gets  the 
interest  alone  ? — That  was  the  principle. 

6341.  How  do  you  deal  with  deterioration.  If 
you  go  over  a farm  which  you  see  has  been  over- 
cropped, do  you  value  it  as  you  find  it  ? — We 
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would  value  such  a holding  as  if  it  were  fairly 
managed,  I do  not  mean  to  say  managed  in  the 
best  condition,  but  in  the  usual  mode  in  which 
land  was  managed  in  the  neighbourhood. 

6342.  Do  you  find  it  possible  to  assess  a farm 
at  its  original  value  when  it  has  lost  a great  deal 
by  over-cropping  ? — I do  not  think  there  is  much 
difficulty  in  it.  I think  any  one  understanding 
soils  and  his  business  as  he  should,  can  do  that. 

6343.  But  in  point  of  fact  you  do  so  ? — Yes. 

6344.  If  you  went  over  a farm  now,  which  you 
valued  in  the  year  1882,  and  you  were  set  to 
value  it  at  the  close  of  the  judicial  term,  and  you 
found  it  in  a,  very  much  worse  condition,  what 
effect  would  it  have  upon  you  ? — The  effect  it 
would  have  upon  me  is  that  I would  value  it  as 
if  it  had  been  in  a fair  condition. 

6345.  Would  you  not  expect  an  appeal  if 
you  fixed  the  rent  as  it  was  before,  the  farm 
being  in  a worse  condition  ? — I do  not  quite 
understand  that  question. 

6346.  If  you  found  the  farm  in  a worse  con- 
dition than  it  was  before,  and  you  fixed  the 
rent  the  same,  would  you  not  expect  to  be 
appealed  against  ? — I think  my  answer  to  that 
Avas  that  I would  fix  the  rent  in  the  first  instance 
as  if  the  farm  was  in  a fair  condition ; in  the 
second  instance  I would  do  the  same,  that  is,  in 
the  case  of  deterioration,  always  having  regard 
to  any  altered  circumstances  affecting  the  making 
of  rent,  and  I would  not  be  influenced  by  a fear 
of  appeal. 

Mr.  T.  W,  Russell. 

6347.  In  other  words,  you  would  not  allow  the 
tenant  to  profit  by  his  wilful  act  of  deterioration; 
is  that  what  you  mean  ? — Certainly,  I would  not 
allow  him  to  do  so. 

Mr.  Brodrich. 

6348.  Take  the  case,  now',  of  where  an  im- 
provement has  been  made  by  a landlord ; have 
you  had  to  fix  rents  in  any  of  those  cases  ? — 
Yes,  I think  so ; I may  have  had  a few  : not 
many. 

6349.  Have  you  many  cases  in  which  the 
landlord  has  made  improvements  ? — They  were 
cases  in  which  the  landlords  made  some  drainage; 
and  there  were  cases  vdiere  the  landlord  allowed 
a certain  amount  for  drainage,  say,  4rA  or  6 d.  a 
perch,  for  example ; also  buildings  and  fences. 

6350.  How  do  you  deal  with  the  landlord’s 
interest  in  those  cases;  how  do  you  deal  with 
his  expenditure  in  improvements  which  is  proved 
before  you  ? — Supposing  it  to  be  the  case  of 
drainage  andt fencing,  I would  value  the  land  as  I 
found  it ; I would  allow  the  tenant  for  his  portion 
of  the  improvements,  and  the  landlord’s  improve- 
ment would  be  included  in  my  valuations ; because 
I would  value  the  land  as  I found  it,  and  I 
would  only  deduct  from  that  the  amount  the 
tenant  had  expended. 

6351.  Suppose  there  were  good  buildings  on 
the  farm  which  belonged  to  the  landlord,  would 
you  deduct  those  from  the  value  of  the  holding 
in  fixing  the  rent  ? — I would  not.  If  I valued 
the  holding  as  a going  concern,  including  the 

U u valuation 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


332 


MINUTES  OF  EVIDENCE  TAKEN  BEFORE  THE 


[ Continued. 


26  June  1894.]  Mr.  O’Keeffe. 


Mr.  Brodrick — continued, 
valuation  of  the  buildings  and  that  of  the  land,  then 
I would  not  allow  the  landlord  any  more;  but  if 
(as  is  the  practice)  I valued  the  land  exclusive  of 
buildings,  then  I would  add  for  the  buildings  in 
addition,  and  give  that  to  the  landlord  if  the 
buildings  were  his ; that  is,  such  buildings  as 
were  suitable  to  the  holding  in  an  agricultural 
sense. 

. 6352.  But  supposing  in  a case  of  this  kind 
that  you  found  buildings  on  the  land  of  the 
value  of  300/.,  and  the  ordinary  buildings  which 
the  tenant  would  put  up  for  himself  would 
be  valued  by  you  at  100/.,  say,  what  do  you  do 
with  the  remaining  200/.,  do  you  ever  give  the 
landlord  credit  to  the  extent  of  10/.  a year  off 
the  rent,  or  not? — If  there  were  such  buildings 
as  would  be  suitable  to  the  requirements  of  the 
holding,  I would  give  the  landlord  the  full  value; 
but  if  they  were  buildings  the  profits  of  the 
holding  could  not  pay  for,  I would  feel  obliged 
to  confine  myself  to  the  value  of  buildings 
suitable  to  the  holding. 

6353.  Have  you  ever  been  asked  in  such  a 
case  to  fix  the  specified  value  ? — I do  not  re- 
member. 

6354.  Do  you  happen  to  remember  a case  on 
Lord  Leconfield’s  estate  which  you  decided  in 
1884,  it  is  some  time  back;  it  is  the  case  of  a 
large  farm  in  which  the  valuation  was  325/.  and 
the  original  rent  was  400/. ; and  did  you  fix 
the  judicial  rent  at  400/.  ; and  then  were 
you  asked  to  fix  the  amount  of  the  specified  value, 
and  did  you  fix  that  at  1,400/.,  and  did  not  the 
landlord  show  before  you  an  expenditure  of 
1,252/.  before  1881  ?— I do  not  know  that  I was 
in  that  case ; I may  have  been,  but  I do  not 
remember  it.  Was  I in  that  case  ?. 

6355.  Yes.  You  may  look  at  the  paper  if  you 
like.  These  are  the  figures  of  it,  it  is  the  top 
case  on  that  sheet.  I only  wanted  to  know  how 
you  arrived  at  the  specified  value  in  that  case 
( The  document  was  handed  to  the  Witness ) ? — I 
am  not  sure  that  I was  in  that  case  ; I may  have 
been  of  course. 

6356.  You  fixed  a specified  value  of  1,400/. 
upon  that? — Perhaps  so. 

Mr.  Leese. 

6357.  Did  you  ever  fix  rent  in  that  case  ? — I 
have  no  recollection  of  it. 

Mr.  Brodrick. 

6358.  I have  got  the  information  direct  from 
the  agent  that  you  did  fix  the  rent,  but  if  you 
do  not  recollect  it  I will  ask  you  a general  ques- 
tion ? — I do  not  recollect  it,  and  I have  some 
kind  of  recollection  that  I was  not  on  it ; I think 
my  colleague  was  on  it. 

6359.  Do  you  remember  fixing  some  rents  on 
the  Leconfield  estate  ?— A good  many. 

(>360.  But  you  do  not  recollect  fixing  a speci- 
fied value  on  the  estate  ? — I have  no  special 
recollection  ; I may  have  fixed  a specified  value. 

6361.  Will  you  take  it  from  me  that  you  did 
fix  a specified  value  there  of  1,400/.  on  that  farm  ; 
that  being  so,  could  you  give  us  any  guidance 
as  to  how  you  would  arrive  at  that  figui-e  having 


Mr.  Brodrick — continued. 

regard  to  your  fixing  the  rent  at  exactly  the 
same  amount  as  the  original  rent  of  1850,  and  at 
which  it  had  remained  from  that  time  ? — My 
answer  to  the  question  is  involved  in  my  answer 
to  the  previous  question  ; that  is,  the  principle 
that  1 would  adopt  in  fixing  the  value  of  the 
buildings,  that  is  if  they  were  suitable  to  the 
holding,  or  if  they  were  such  that  a tenant  farm- 
ing fairly  well,  could  pay  for  them. 

6362.  Then  if  they  were  not  what  would  you 
do  ? — I say  the  principle  of  fixing  specified  value 
would  be  involved  in  the  answer  that  I made  to 
the  previous  question — that  I would  take  into 
account  the  suitability  of  the  buildings  to  the 
farm. 

6363.  You  fix  the  rent  on  your  general  know- 
ledge, do  not  you,  of  the  value  of  land  ? — Yes. 

6364.  Not,  as  I gathered  from  your  previous 
examination,,  by  any  particular  rules — rule  of 
thumb,  rule  of  prices,  or  anything  else  ? — 
Certainly  I would  take  prices  iuto  account. 
Prices  have  a very  important  bearing  on  the 
value  of  land  ; for  instance,  if  you  pushed  the 
question  you  might  say,  If  I get  a big  price  I 
can  pay  a big  rent ; if  I get  a small  price  I can 
only  pay  a small  rent ; if  I get  a moderate  price 
I can  pay  a moderate  rent. 

6365.  You  are  guided  a good  deal  by  your 
general  experience,  are  you  not  ? — Certainly. 

6366.  You  went  to  fix  rents  on  an  estate  in 
which  there  was  no  tenant-right ; you  are  aware 
that  that  is  so  in  the  case  of  the  Leconfield  estate, 
are  you  not  ? Something  had  been  paid  on  that 
estate  for  the  right  to  come  into  the  farm.  Do 
you  know  whether  on  the  Leconfield  estate  any- 
thin" was  paid  by  the  tenants  to  come  into 
the  farm  ? — I don’t  know. 

6367.  You  were  aware  of  that,  that  would 
have  been  brought  before  you  at  the  time  ? — I 
do  not  know  that  I remember  anything  about 
that.  I think,  in  many  cases,  the  tenants  did 
not  come  in,  but  that  they  were  old  tenants. 

6368.  Even  if  they  were  old  tenants  and  their 
improvements  had  been  made  by  the  landlord, 
you  would  admit  that  they  themselves  had 
nothing  but  their  interest  to  sell ; they  had  not 
improvements  to  sell  ? — That  is  true  if  that  were 
so.  I do  not  know  whether  in  all  cases  the 
tenant  never  made  any  improvements.  You  see 
I do  not  know  if  all  the  improvements  were  made 
by  the  landlord  on  Lord  Leconfield’s  estate.  I 
remember  a case  where  we  were  not  empowered 
to  fix  a fair  rent  because  it  was  an  English 
managed  estate.  I think  we  had  a case  or  two 
of  that  sort  and  we  did  not  fix  a rent.  Now  I 
do  not  know  that  Lord  Leconfield  in  all  cases 
made  the  improvements ; if  he  did,  I think  he 
would  have  contested  that  point  and  excluded  a 
great  many  others  from  the  fair  rent  provisions. 

Mr.  Sexton. 

6369.  Is  the  Leconfield  estate  an  English 
managed  estate  ? — We  only  found  one  case  I 
think  of  that  kind  on  it. 

6370.  Is 
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Mr.  Sexton — continued. 

6370.  Is  the  Leconfield  an  English  managed 
estate  ? — No,  it  is  not ; if  it  were  we  would  not 
have  been  able  to  fix  the  rents. 

6371.  The  improvements  were  made  by  the 
landlord,  I think,  in  substance,  but  they  were 
not  maintained  by  him  ? — They  were  not. 

Mr.  Brodrick. 

6372.  Now  I am  not  asking  you  about  the 
holdings  that  have  been  ruled  out  as  “ English 
managed,”  but  holdings  on  which  you  have  fixed 
rents.  Where  you  fixed  the  rent  in  the  case 
which  I have  been  taking,  you  fixed  a specified 
value  of  1,4007.,  and  you  had  shown  you  land- 
lord’s improvements  of  1,2527..  I am  not  ques- 
tioning the  decision,  but  would  not  the  effect  of 
that  decision  be,  that  the  tenant  would  have  the 
right  the  next  day  of  selling  the  improvements 
made  for  him  by  his  landlord? — No,  for  the 
landlord  could  claim  pre-emption,  and  rent  was 
also  allowed  to  the  landlord  on  the  buildings 
suited  to  the  holdings. 

6373.  I will  ask  the  question  in  this  way. 
What  would  be  the  position  of  the  next  tenant 
who  came  in  ; who  will  own  the  improvements 
then,  he  or  the  landlord  ?— You  ask  me  whether 
the  next  tenant  or  the  landlord  would  have  the 
improvements  ? 

6374.  Yes  ? — I do  not  think  that  the  land- 
lord’s claim  to  the  improvements  would  cease,  I 
do  not  see  how  it  would.  As  I said  before,  we 
do  not  value  the  improvements  according  to  the 
amount  of  money  that  is  spent  upon  them,  that 
would  be  a very  fallacious  principle,  and  we  have 
not  done  so.  You  may  as  well  say  that  we  should 
allow  the  tenant  5 per  cent,  on  every  penny  he 
has  spent  on  drainage  ; but  it  is  only  according  as 
that  amount  of  drainage  would  be  a benefit  to  the 
holding  that  we  allow  it. 

6375.  You  take  the  value  of  improvements  as 
you  find  them  on  the  day  you  inspect  the  hold- 
ing ? — Yes. 

6376.  Supposing  the  value  is  shown,  and  I do 
not  understand  that  you  contest  that  on  the 
Leconfield  Estate  the  value  was  shown,  if  you 
allow  the  tenant  to  sell  the  specified  value  of  his 
holding,  including  those  buildings,  does,  not  he  in 
fact,  sell  his  landlord’s  improvements  ? — We 
would  not  give  him  the  buildings  in  the  specified 
value  ; we  value  the  holding,  then  the  buildings 
arc  in  that  holding.  If  the  buildings  were  the 
tenant’s  we  would  add  the  value  of  them  to  the 
specified  value ; if  they  were  the  landlord’s,  there 
they  would  remain  with  a suitable  rent  on  them 
and  not  given  to  the  tenant. 

6377.  I understood  you  to  say  a few  moments 
ago  that  where  buildings  are  in  excess  of  the 
value  which  the  tenant  would  require  for  his 
holding,  you  cannot  calculate  them  as  a deduction 
against  the  rent;  is  that  not  so  ? — Yes,  as  an 
addition. 

6378.  Then  in  that  case  there  is  something 
remaining  which  you  have  been  able  to  allow 
against  the  rent  and  which  an  incoming  tenant 
might  desire  to  obtan ; is  not  that  so  ? An 
incoming  tenant  likes  a good  house  as  well  as  any 
other  man  ? — Yes,  but  he  cannot  pay  for  it. 

6379.  And  in  that  case,  when  he  buys  it  he 
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buys  the  advantage  of  the  improvement  ? — But 
the  landlord  has  a power  of  pre-emption  remember; . 
the  landlord  can  buy  it,  and  ther  e is  rent  charged 
on  the  buildings  if  suitable,  or  so  far  as  they  are 
suitable. 

6380.  Yes,  the  landlord  has  power  to  buy  back 
his  own  improvement  ? — Certainly,  he  can  buy  it 
back.  In  any  case  he  gets  the  agricultural  value 
of  the  buildings  includde  in  the  rent. 

6381.  That  is  to  say,  he  may  give  the  improve- 
ment, and  then  buy  it  back  again  ? — And  then 
buy  it  back. 

6382.  How  do  you  deal  with  cases  where 
tenants  have  been  “ burning  ” land  ; how  do  you 
find  it  possible  to  assess  the  amount  in  that 
case  ?— That  is  a question,  which  has  not  turned 
up  in  recent  years  in  my  experience.  It  was  a 
very  serious  thing,  and  it  is  rather  a difficult 
question  ; we  found  in  certain  districts,  in  the 
county,  of  Kilkenny,  for  example,  two  or  three 
processes  of  exhaustion  were  had  recourse  to.  I 
should  attribute  these  processes  to  the  ignorance 
of  the  principles  of  agriculture,  not  only  in  the 
case  of  the  tenant,  but  in  the  case  of  the  land- 
lord who  permitted  it  at  the  time.  There  were 
the  three  processes  of  exhaustion  practice,  in 
Kilkenny  on  many  farms,  burning,  liming  to 
excess,  and  marling.  Well,  that  was  done  at  ah 
early  period,  and  the  land  to  this  day  has 
suffered  a very  serious  diminution  in  value,  but 
we  did  not  deal  with  that  as  against  the  present 
tenant ; if  we  had  done  so,  we  would  have  fixed 
a rent  that  it  would  be  impossible  for  anybody  to 
pay.  We  considered  at  the  time  that  the  landlord 
was  getting  probably  a high  rent,  that  these  lands 
had  been  let  to  the  highest  bidder,  that  the  land- 
lord in  all  probability  connived  at  this  when  he 
he  was  getting  the  high  rent,  the  exhaustion 
process  followed,  and  it  is  a terrible  loss  to  all 
interests  to  this  very  day. 

6383.  If  you  were  satisfied  that  the  exhaustion 
was  caused  by  burning,  by  the  present  tenant, 
you  would  not  give  him  the  advantage  of  that  ? 
— Certainly  not,  if  it  were  caused  by  the  present 
tenant. 

6384.  But  if  the  exhaustion  was  caused  by 
“ burning  ” by  the  predecessors  in  title,  in  that 
case  you  would  hold  that  it  did  not  come  under 
your  jurisdiction?- — We  had  no  knowledge  of 
that,  and  even  though  we  had  the  principles  of 
agriculture  were  so  little  understood,  that  neither 
landlord  nor  tenant  appreciated  the  harm  that 
was  being  done.  The  tenant  “ burnt  ” and 
found  that  he  had  got  a large  crop,  the  natural 
conclusion  was  that  continuing  to  “burn” 
would  continue  to  give  him  a large  crop,  and  he 
continued  to  “ burn  ” until  he  found  that  he  was 
minus  the  crop.  Then  somebody  found  out  that 
there  was  another  process  that  would  not 
exhaust,  as  he  imagined ; this  was  liming. 
For  example,  the  liming  came  in  and  it  pro- 
duced an  enormous  crop,  it  was  a great  fertiliser  ! 
there  was  no  end  to  it  1 They  then  turned  to  lime 
until  they  found  that  lime  ceased  to  produce  a 
crop.  Again  another  thing  was  marling!  and 
they  pushed  that  to  the  very  end  ; and  we  find,  at 
this  day,  a great  difference  of  opinion  with 
regard  to  artificial  manuring.  The  whole  thing 
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Mr.  Brodrick— contnhiecL 

clearly  proves  the  necessity  of  being  educated  in 
agriculture  as  well  as  in  everything  else. 

6385.  In  the  meantime  the  tenant  got  the 
advantage  of  these  crops  ? — I do  not  say  that, 
for  I think  they  paid  very  high  rents  at  that 
time.  I remember  the  history  of  a farm  where 
34s.  an  acre  was  paid  at  the  time  of  the  European 
Wars;  it  was  necessary  to  reduce  that;  the  land- 
lord did  reduce  it  and  brought  it  down,  I think, 
to  1/.  an  acre  and  18s.  an  acre,  and  subsequently, 
in  order  to  get  a lease,  the  tenant  paid  22s.  6rf. 
an  acre. 

6386.  Those  high  rents  did  not  continue,  I 
presume,  after  the  time  you  had  to  fix  the  rents? 
— No,  they  did  not  in  the  case  to  which  I refer. 

6387.  They  were  temporary  increases,  you 
think  ? — In  some  cases,  high  rents  did  continue 
in  the  Land  Court ; for  example,  I remember  cases 
where  rents  of  6/.  10s.  to  71.  10s.  got  up  to 
over  30/.  by  successive  risings  in  four  or  five 
successive  years. 

Chairman. 

6388.  From  71.  10s.  to  what  ?— To  over  30/. 

6389.  In  five  or  six  years  ? — Yes,  in  four  or 
five,  or  six  successive  risings. 

6390.  Spread  over  what  period  of  time  ? — 
Not  long.  I think  a few  years.  The  Chairman 
asked  the  agent : “ On  what  principle  did  you 
do  that  ? ” He  said  they  were  not  risings  of 
rent  but  temporary  adjustments  of  rent. 

Mr.  Sexton. 

6391-2.  All  in  the  same  direction  ? — All  in  the 
same  direction.  1 do  not  mean  to  say  that  you 
are  to  draw  any  conclusion  from  a thing  like 
that ; I do  not  think  that  it  was  at  all  general. 

Mr.  Brodrick. 

6393.  Have  you  not  found  cases  where  the  rent 
had  not  been  raised,  but  yet  there  had  been 
“ burning  ” by  the  tenant  ? — We  have  now  little 
or  no  evidence  upon  the  question  of  burning  with 
the  present  tenants.  Of  course  there  is  always 
“ burning  ” on  bog  land,  which  is  rather  an 
advantage  ; you  must  have  some  stability  in  the 
soil,  and  you  can  only  get  that  by  “ burning  ” 
or  “ claying,”  or  something  of  that  sort,  so  that 
it  is  part  of  the  process  of  reclamation. 

6394.  I want  to  be  quite  clear  about  this  prac- 
tice of  “ burning.”  In  your  opinion  where  it 
has  been  brought  before  you  in  your  experience 
as  a Sub-Commission,  lias  it  almost  always  been 
in  cases  where  landlord  and  tenant  have  connived 
viciously  together  against  the  soil  ? — No,  I do 
not  put  in  that  way.  I do  not  think  there  was 
any  connivance.  If  I found  a case  where  a 
tenant  “ burnt,”  no  matter  whether  the  landlord 
knew  it  or  not,  I am  certain  he  would  get  no 
advantage  from  the  “ burning.” 

6395.  Obviously  there  must  be  cases  where 
the  tenant  has  had  an  advantage  ? — I think 
it  is  exceptional;  I think  it  very  wrong;  I 
would  not  do  so. 

6396.  I want  to  ask  you  one  question  about 
what  you  said  about  wheat.  The  amount  of 
acreage  in  Ireland  under  wheat  is  very  small,  is 
it  not  ? — Very. 


Mr.  Brodrick— continued. 

6397.  And  it  has  been  a great  deal  reduced, 
has  it  not  ? — Yes. 

6398.  Therefore  the  fall  in  the  price  of  wheat 
can  hardly  be  taken  into  account  as  an  element 
in  the  fall  of  prices?' — No;  it  only  illustrates 
how  rents  were  paid  in  former  times,  and  why 
reductions  should  be  made.  Tenants  suffer  very 
seriously  from  the  reduction  in  the  price  of  wheat ; 
the  reduction  in  rent  may  not  have  been  made  on 
that  account,  and  when  the  Land  Commission 
comes  to  fix  a fair  rent  the  reductions  are  looked 
upon  as  excessive. 

Mr.  Sexton. 

6399.  Would  you  say  that  the  area  of  good 
wheat  under  cultivation  was  very  large  40  or  50 
years  ago  ? — It  was  very  large.  It  is  now 
practically  out  of  cultivation. 

Mr.  Brodrick. 

6400.  Should  .1  be  wrong  in  saying  that  the 
amount  of  acreage  under  wheat  is  only  about 
5 per  cent,  of  the  whole  acreage  under  cereals  in 
Ii*eland  ? — Yes ; I think  I said  in  my  answer  to 
that  question  it  is  quite  out  of  cultivation  owing 
to  the  reduction  in  price,  although,  when  cul- 
tivated, it  gave  the  tenant  a large  remuneration 
for  his  outlay. 

6401.  When  it  was  cultivated  ? — When  it  was 
cultivated. 

6402.  But  you  are  speaking  now  of  the  prices 
in  the  seventies,  I suppose,  not  the  eighties  ? — 
Yes, 

6403.  I mean  there  were  no  prices  in  the 
eighties  which  gave  the  tenant  a very  large 
return  for  his  outlay  ? — No. 

6404.  Just  one  word  with  regard  to  tenants’ 
improvements  : do  you  think  that  the  landlord 
can  always  prove  his  improvements  on  a small 
estate,  that  he  can  bring  evidence  ? — I think  he 
is  very  likely  to  be  able  to  do  it  on  a small 
estate.  I think  he  would  be  more  interested  in 
it  than  the  landlord  in  the  larger  ones  ; I think 
he  is. 

6405.  Who  finds  it  easiest  to  bring  witnesses, 
the  landlord  or  the  tenant,  to  prove  improve- 
ments ? — I do  not  know  ; we  have  witnesses 
from  both  sides. 

6406.  But  who  finds  it  easiest  ? — The  landlord 
does  not  require  a witness,  as  a rule,  he  knows 
his  outlay  on  drainage,  he  knows  how  much  he 
has  given ; we  have  to  report  cases  of  that,  sort ; 
he  is  able  to  say  exactly  how  much  he  has 
given  for  houses;  how  much  he  has  given  in 
slate  and  timber,  and  how  much  he  has  given  for 
drainage.  I cannot  call  to  mind  any  case  where 
the  landlord  has  said,  1 have  done  so  and  so, 
but  I have  no  record  of  it.”  A tenant  cannot 
have  the  record  of  it ; he  has  not  as  a rule. 

6407.  Do  you  find  that  tenants  claim  improve- 
ments often  that  they  cannot  make  good  ? — Well, 
they  call  “ improvements  ” often  such  an  outlay  as 
we  could  not  allow  anything  for  because  they 
were  futile  sometimes.  They  think  them  im- 
provements probably,  and  the  land  may  have 
been  worse  than  we  can  very  well  know,  but  the 
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land  is  still  bad  and  wanting  the  same  improve- 
ments that  are  claimed  for. 

6408.  Do  you  consider  that  many  esses  have 
been  brought  before  you  in  which  tenants  under 
the  Act  have  lost  the  benefit  of  their  improve- 
ments ? — I think  so. 

6409.  On  what  ground  ? — Well,  on  the  ground 
of  their  not  being  done  within  the  period  of  20 
years  ; on  the  ground  of  their  not  being  proved 
to  be  reclamation — though  it  was  obvious  that  it 
may  have  been  done  by  their  predecessors. 

6410.  Do  you  mean  to  say  that  you  know 
many  cases  (will  you  give  a case  to  the  Com- 
mittee) in  which  you  were  satisfied  that  the 
tenant  had  made  improvements  which  he  could 
not  give  you  legal  proof  of  ?- — Indeed  I cannot, 
but  just  as  you  have  put  the  question  this  occurs 
to  me  now.  I was  on  an  estate  not  very  long 
ago  where  a tenant  claimed  for  reclamation, 
and  clearly  on  getting  through  the  ground  we 
found  there  was  a great  deal  more  of  it  reclaimed 
than  he  had  any  knowledge  of.  It  was  obvious, 
because  it  was  bog  land,  and  somebody  had 
reclaimed  it.  It  [was  on  Captain  O’Callaghan’s 
estate  in  County  Clare,  I think.  I asked  the 
tenant  how  long  was  he  there ; he  said  his  father 
and  grandfather  were  there  before  him,  and  there 
was  obvious  evidence  of  reclamation,  but  there 
was  no  history  of  it  at  all. 

6411.  Was  it  valuable  reclamation  in  your 
opinion  ? — Certainly,  excellent  reclamation  ; in 
fact,  the  tenant  never  made  any  observation 
about  it  at  all ; he  never  referred  to  this,  good, 
bad,  or  indifferent ; he  did  not  claim  it ; he  made 
no  reference  to  it. 

6412.  Is  not  the  deduction  that  the  improve- 
ments are  not  there  if  he  does  not  claim  them  ? 
— I would  not  say  so. 

6413.  Are  you  dissatisfied,  then,  with  the  pre- 
sent system  under  which  you  have  to  assess  im- 
provements, or  do  you  think,  upon  the  whole,  the 
Act  has  worked  fairly  ? — I think  the  Act  has 
worked  fairly,  but  I think  the  principles  are  not 
quite  what  I should  like  them  to  be.  I think  the 
reclamation  or  improvement  if  made  by  a tenant, 
no  matter  when,  when  it  is  a decided  advantage, 
ought  to  be  allowed  to  the  tenant ; and  I think 
that  would  work  well  for  the  landlord  also,  be- 
cause I do  not  think  you  cau  get  blood  out  of  a 
turnip.  The  tenant  is  not  “ an  inexhaustible 
bottle.”  He  cannot  continue  to  make  improve- 
ments if  the  improvement  is  given  to  the  landlord. 

6414.  Practically,  in  many  of  those  small  cases 
what  you  do  is  to  administer,  justice  as  fairly  as 
you  can  without  going  into  technicalities  as  to  who 
did — “what?”  Is  not  that  your  system  rather 
— that  you  take  a general  view  of  the  circum- 
stances ? — Our  system  is  to  act  on  the  evidence 
we  get  in  Court.  We  do  not  go  beyond  that. 
If  a tenant  makes  improvements  outside  these  we 
have  nothing  whatever  to  say  to  them. 

6415.  You  do  not  put  upon  the  [link  paper  the 
exact  value  of  each  improvement,  do  you,  as  you 
find  it? — Not  on  the  pink  paper  but  on  our  note 
book.  Suppose  he  drains  a certain  number  of 
acres,  we  put  the  value  upon  that ; sup- 
pose he  makes  fences,  although  he  proves  these, 
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except  we  consider  the  fences  a benefit,  we  allow  him 
nothing  for  them.  He  may  farm  according  to  a 
special  idea  of  his  own,  and  although  he  expended 
money  on  these  feuces,  we  do  not  allow  them  if 
we  do  not  consider  them  an  improvement  to  the 
holding. 

6416.  You  specify  on  the  pink  paper  the  exact 
amount  at  which  you  assess  each  ? — W e do  not ; 
we  have  not  done  that  on  the  pink  papier. 

Mx\  W.  Kenny. 

6417.  You  said  just  now  that  there  was  rather 
a hardship  upon  the  tenant  with  reference  to  his 
improvements,  as  to  the  number  of  years — the  20 
years  ? — Yes. 

6418.  If  a tenant  comes  in  now  to  get  a fair 
rent  fixed  he  is  entitled  to  be  allowed  for  im- 
provements made  since  1850,  is  not  he? — I think 
the  20  years  would  apply  still,  except  buildings 
and  reclamation.  These  are  legal  questions  that 
I think  I should  consult  our  chairman  about. 
Really,  as  a matter  of  fact,  I never  trouble  my- 
self about  legal  questions. 

6419.  You  are  quite  right,  perfectly  right; 
but  you  remember,  of  course,  the  fourth  section 
of  the  Act  of  1870  ? — I cannot  say  that  I do. 

6420.  Do  not  you?— No,  I really  did  not 
trouble  myself  about  sections  of  the  Act,  as  long 
as  I had  a legal  chairman  to  turn  to. 

6421.  You  have  served  with  several  legal  Com- 
missioners?--I  have. 

6422.  Did  you  serve  with  Mr.  Bailey,  who 
was  examined  here  ? — No. 

6423.  I think  you  have  served  with  Mr. 
Reeves,  I have  heard  you  say  ?— Yes. 

6424.  May  I ask  who  are  the  other  legal 
Sub-commissioners  you  have  served  with  ? — I 
served  with  Mr.  Reeves. 

6425.  He  is  dead  ? — Yes,  the  late  Mr.  Reeves, 
Mr.  Burke,  Mr.  Kane,  Mr.  Crean,  Mr.  Tuckey, 
Mr.  Edge,  Mr.  Trench,  deceased ; I have  also 
worked  with  Mr.  Greer. 

. Chairman. 

6426.  You  have  them  all  in  your  proof  ?— I 
have  them  all  down,  but  my  memory  does  not 
serve  me  at  the  moment. 

Mr.  W.  Kenny. 

6427.  Take  some  of  the  principal  Commis- 
sioners, some  of  those  gentlemen  were  only  tem- 
porary Commissioners,  Mr.  T uckey,  for  instance  ? 
— Yes  ; only  temporary. 

6428.  Take  Mr.  Reeves,  Mr.  Reeves  was  a 
permanent  Commissioner  ; Mr.  Kane  was  a per- 
manent Commissioner;  Mr.  Greeer  was  a perma- 
nent Commissioner.  Used  Mr.  Reeves  to  give 
you  directions  as  to  the  law  you  were  to  apply 
with  reference  to  the  improvements,  before  you 
came  to  value  the  farm  ? — In  any  case  that  I 
required  any  legal  question  to  be  answered,  that 
I was  doubtful  about,  I always  asked  him  on 
the  spot ; I took  down  the  evidence,  and  1 would 
say  : “ Are  these  to  be  allowed  for,”  and  got  the 
answer  on  the  spot.  That  was  my  practice. 

6429.  I will  take  one  instance  with  reference 
to  that  question  of  the  improvability  of  the  soil. 
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Mr.  W.  Kenny — continued. 

We  got  a very  remarkable  instance  from  Mr. 
Bailey  with  reference  to  the  apportionment  of  an 
increased  letting  value  as  between  landlord  and 
tenant,  a very  remarkable  instance.  Did  Mr. 
Beeves,  with  whom  you  served,  ever  direct  you, 
before  going  out  to  visit  a farm,  on  what  principle 
you  were  to  allocate,  as  between  landlord  and 
tenant,  the  amount  of  the  increased  letting- 
value  ?— Well,  I can  hardly  answer  that  question. 

I do  not  know  whether  he  did  or  not,  but  I think 
it  is  highly  probable  that  he  did,  for  the  reason 
that  I tell  you.  Our  principle  was  to  allow  the 
tenant  interest  for  the  money  he  had  expended, 
and  recently  I think  we  got  some  confirmation  of 
that  view  being  correct. 

6430.  You  got  a direction  that  you  were,  in 
the  first  instance,  to  allow  the  tenant  interest 
upon  his  expenditure  ? — Y es,  that  is  provided 
the  expenditure  created  a bond  fide  improve- 
ment. 

6431.  Oh,  certainly,  because  you  have  just 
told  the  committee,  I think,  that  there  were 
many  occasions  in  which  there  was  expenditure 
upon  so-called  improvements  which  you  would 
not  regard  as  improvements  ? — Yes,  of  course  I 
would  estimate  the  value,  if  there  were  any,  but 
it  may  not  be  much  in  some  cases. 

6432.  Did  you  find  that  that  occurred  in  a 
great  number  of  instances,  that  claims  were 
made,  in  regard  to  expenditure,  that  you  did  not 
consider  to  be  expenditure  in  the  nature  of 
improvements? — Indeed,  yes;  it  is  not  un- 
common. 

6433.  Now  I just  want  to  ask  you  again  with 
reference  to  these  directions,  because  this  is  a 
little  important.  We  have  been  told  here  that, 
after  giving  an  interest  to  the  tenant  upon  his 
proper  expenditure,  the  law  is  that  the  residue 
of  the  increased  letting  value  was  in  every  case 
to  be  given  to  the  landlord,  without  any  dis- 
cretion whatever  being  vested  in  you  ? — Well, 
that  was  our  practice,  founded  on  our  belief. 

6434.  Then  in  these  cases,  if  you  found  that 
the  increased  letting  value  did  exceed  the 
interest  upon  the  proper  expenditure,  would  you 
allow  that  in  every  case  to  the  landlord  ? — Yes  ; 
we  would  onlyiallow  the  tenant  interest  on  his 
money  ; the  landlord  had  it  then,  of  course. 

6435.  You  have  had  a long  experience  now 
since  1881  ; have  you  found  many  cases  in  your 
experience  in  which,  after  allowing  a proper 
interest,  according  to  your  idea,  to  the  tenant 
upon  his  improvements,  there  was  anything  left 
for  the  landlord  ? — Well,  there  woidd  not  be 
very  much. 

6436.  That  is  the  result  of  your  experience  as 
a practical  man  ? — Yes  ; of  course  there  might 
be  cases,  but  I cannot  call  them  to  my  mind. 

6437.  You  know  several  cases  ? — Yes. 

6438.  In  cases  in  which  you  have  fixed  fair 
rents,  and  in  which  there  have  been  judicial 
rents,  as  I understand,  in  the  great  majority  of 
those  cases,  after  allowing  the  interest  upon  the 
tenant’s  improvements  there  was  nothing  of  the 
increased  letting  value  remaining  for  the  land- 
lord ? — Nothing  in  many  cases. 


Chairman. 

6439.  In  many  cases  nothing,  you  say  ? — 
Nothing. 

Mr.  W.  Kenny. 

6440.  Now  does  that  observation  of  yours 
apply  to  a large  percentage  of  the  cases  that 
come  before  you.  I am  putting  it  moderately  ? 
— I must  obtain  from  you  what  you  mean  by 
“ improvement.” 

6441.  I should  rather  ask  you  for  that.  You 
may  call  it  by  any  name  you  like,  but  when 
something  has  been  done  to  the  farm  which 
increases  its  fair  letting  value  (do  not  call  it  an 
improvement  at  all,  something  has  been  clone), 
you  find  that  that  is  a legitimate  increased  letting 
value  which  is  either  to  go  to  the  landlord  or  to 
go  to  the  tenant,  or  to  go  between  them  ? — Yes. 

6441. *  Now  in  cases  of  that  sort,  I put  it  to 
you,  in  the  great  majority  of  cases  that  have 
come  before  you  do  not  you  find  when  you  have 
allowed  a fair  interest  to  the  tenant  upon  his 
improvements,  or  upon  his  outlay  (whichever 
way  you  like  to  put  it),  that  there  is  nothing,  or 
little  (I  will  put  it  to  you  that  way  first)  left  to 
the  landlord  ? — When  I was  answering  the 
question  before,  I confined  myself  to  what  the 
tenant  claimed  as  an  improvement.  There  are 
many  improvements  which  add  considerably 
(and  very  considerably)  to  the  value  of  the 
holding  which  the  tenant  never  claims  for. 

6442.  Now  that  is  another  question.  I am 
confining  myself  to  the  case  of  legal  improve- 
ments— improvements  which  by  the  directions 
that  would  be  given  to  you  by  your  legal  Sub- 
commissioner, you  would  be  bound  to  allow 
either  to  the  landlord  or  to  the  tenant,  or  to  both 
together.  Do  you  see  that  ? — Yes. 

6443.  Now  in  a case  of  that  sort  is  it  your 
experience  that  after  allowing  a fair  interest  to 
the  tenant  in  respect  of  his  outlay  in  these 
improvements  there  is  little  or  nothing  left  for 
the  landlord? — I do  not  think  I can  give  a 
general  answer.  Where  the  improvement  is 
draining,  that  would  nearly  be  so ; but  where 
the  improvement  is  due  to  the  bringing  in  of 
foreign  material  (material  that  the  soil  does  not 
contain,  say,  for  example,  the  soil  wants  potash, 
or  wants  lime,  or  phosphoric  acid,  farmers  know 
from  experience  that  bringing  in  lime,  at  very 
considerable  expense,  adds  greatly  to  the  value  of 
these  holdings),  I think  in  improvements  of  that 
kind  the  tenant  is  not  at  all  compensated. 

6444.  Let  me  ask  you,  for  my  own  informa- 

tion, is  that  an  improvement  in  respect  of  which 
you  could  not  give  compensation  ? — The  tenant 
never  asks  for  it,  and  there  is  no  distinction 
made  between  manures  brought  in  and  what  is 
commonly  regarded  as  good  husbandry,  from 
which  the  tenant  would  not  be  entitled  to  com- 
pensation. . 

6445.  But  is  it  an  improvement  in  respect  ot 

which  you  could  not  give  compensation  ?— -My 
own  opinion  upon  that,  and  it  is  a very  strong 
opinion,  too,  is  that  the  tenant  ought  to  be 
allowed  for  that  wlieu  it  is  a material  improve- 
ment and  adds  more  to  the  value  of  the  land  than 
anything  else.  ,, 

J B 6646.  Yo“ 
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Mr.  W.  Kenny — continued. 

6446.  l'ou  have  not  answered  my  question 
yet  ? — I answer  that  we  do  not  allow  because  the 
tenant  does  not  claim. 

6447.  Suppose  he  ought  to  have  claimed, 
suppose  he  does  claim  for  this  foreign  element 
which  is  introduced  into  the  soil,  are  you  at 
liberty  to  give  him  that  at  present? — No;  we. 
would  allow  for  the  expense  of  bringing  it  in,  but 
we  would  not  allow  for  the  vast  advantage  it 
would  be  to  the  farm. 

6448.  You  would  not  allow  for  the  vast  ad- 
vantage it  would  be  to  the  farm  ? — No. 

6449.  Upon  what  ground,  why  ? — The  prin- 
ciple that  we  acted  upon  there,  I suppose,  was  the 
view  of  the  law  taken  by  the  chairman,  that  we 
cannot  allow  more  than  the  interest  on  the  money 
the  tenant  expends. 

6450.  The  interest  on  the  money  that  he 
expends  ? — Yes. 

6451.  So  far  as  the  expenditure  goes  in  the 
introduction  of  this  foreign  material  into  the  soil, 
would  you  allow  him  a fair  interest  on  that  ? — 
Certainly. 

6552.  You  would  ? — I would. 

6453.  You  would  allow  him  a fair  interest 
upon  it  ? — Yes,  and  that  may  bear  no  proportion 
to  the  improvement. 

6454.  As  I understand  you,  the  interest  upon 
that  would  not  represent  the  entire  increased 
letting  value  ? — Certainly  not. 

6455.  Now  with  reference  to  the  improvement 
which  would  be  effected  by  the  introduction  of 
this  foreign  element  into  the  soil,  would  you  call 
that  a permanent  improvement  ? — Permanent, 
certainly.  If  I put  an  excess  of  lime  there  it  will 
remain  until  it  is  exhausted.  Permanency  is  only 
a question  of  degree ; but  it  is  practically  per- 
manent; it  is  as  permanent  as  drainage. 

6456.  Excess  of  lime  would  not  be  a per- 
manent improvement,  would  it  ? — If  I cropped 
according  as  I put  on  the  lime  and  removed  the 
lime  by  the  cropping,  then  it  would  not.  Tenants 
have  brought  lime  to  the  mountains  in  Tipperary 
at  very  considerable  expense,  and  you  can  trace 
it  up  to  the  tops  of  the  mountains  this  day,  and 
the  improvement  is  marvellous  in  some  instances. 

6457.  What  I rather  wish  to  get  from  you  is 
this : Supposing  you  found  a farm  limed,  and 
properly  limed  according  to  your  judgment  in  the 
year  1886,  and  you  had  a tenant  in  the  year  1894 
claiming  for  improvement  by  that  liming  in  the 
year  1886,  would  the  liming  of  the  year  1886  be 
exhausted  in  the  year  1894  ? — I do  not  think  so; 
in  many  instances  that  is  according  to  the 
quantity  brought  in  and  the  amount  removed. 

6458.  I say  if  properly  limed  in  1886,  would 
it  be  exhausted  in  eight  years  ? — That  is  a 
question  of  how  it  is  managed  ; how  you  work 
the  farm.  If  I put  the  lime  on  and  take  off  in 
crops  an  amount  of  lime  equal  to  that  brought  in, 
then  it  would  be  exhausted.  On  the  other  hand, 
if  lime  were  brought  in  and  not  removed  by  any 
agricultural  process,  then  it  remains  and  should 
be  regarded  practically  as  permanent. 

6459.  Do  you  fix  any  limit  of  time  within 
which  improvements  by  lime  would  be  ex- 
hausted ? — Limits  of  time  have  been  fixed,  but 
my  experience  leads  me  to  the  conclusion  that 
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these  are  wrong,  and  that  lime  lasts  much  longer 
on  the  ground  than  these  limits  indicate. 

6460.  Confining  yourself  to  the  lime,  can  you 
tell  me  from  those  scientific  authorities,  just  as 
the  result  of  them,  what  is  the  period  that  is 
limited  ? — I cannot  tell  you.  Lawes  has  given 
tables,  but  I may  say  my  own  opinion  is  (and 
I studied  under  the  editor  of  Dr.  Liebig’s  works), 
that  Liebig  is  entirely  right  in  his  theory  of 
scientific  agriculture  ; I do  not  speak  now, 
theoretically,  I speaA  from  experience. 

Mr.  Macartney. 

6461.  You  think  Lawes  is  right,  do  I under- 
stand you  to  say  ? — No  ; I think  Liebig  is  right 
and  that  Lawes  was  wrong  in  his  views. 

Mr.  W.  Kenny. 

6462.  Now  upon  the  particular  case  I put 
to  you,  with  reference  to  the  laAv  of  - the  well- 
known  case  of  Adams  v.  Dunseath,  although  you 
are  a lay  Commissioner,  you  must  very  often 
have  heard  of  that  case  ? — Yes,  I have  often 
heard  of  it. 

6463.  You  have  often  heard  of  the  principles 
it  laid  down  or  is  supposed  to  have  laid  down  ?— 
As  I have  told  you  I leave  legal  principles  to 
my  chairman.  I never  trouble  myself  about 
them. 

6464.  The  chairman  has  to  communicate  these 
legal  principles  to  you  ? — Yes  ; then  I took  them 
when  he  did. 

6465.  "We  have  bad  a discussion  here  as  to 
the  principles  on  which  fair  rent  is  fixed,  having 
regard  to  Adams  v.  Dunseath  ; can  you  tell  me 
what  was  the  notion  of  Adams  v.  Dunseath  held 
by  W.  Reeves  with  reference  to  the  increased 
letting  value.  I want  to  know  whether  Mr. 
Reeves,  or  any  other  legal  Sub-Commissioner 
with  whom  you  have  sat,  lias  told  you  how  you 
are  to  apportion  the  increased  letting  value 
caused  by  tenants’  improvements  ? — I should  say 
they  all  did. 

6466.  But  can  you  recollect  definitely  what 
they  told  you.  Has  Mr.  Kane,  for  instance,  told 
you  how  to  apportion  it  ? — I have  replied  to 
that  in  my  practice ; and  that  practice  was 
followed  on  account  of  the  principles  that  got 
into  my  head  from  the  chairman  of  the  sub- 
committee. 

6467.  I think  that  is  a fair  answer.  You  have 
followed  a particular  practice,  and  followed  that 
particular  practice  as  the  result  of  what  was 
communicated  to  you  ? — I have  followed  that 
particular  practice  as  the  result  of  what  was 
communicated  to  me. 

6468.  You  have  said  that  you  do  not  value 
improvements  by  the  actual  expenditure  upon 
them  ; of  course  you  do  not ?— Certainly  not. 

6469.  And  I presume  in  a great  number  of 
cases  you  find  that  either  the  works  that  are 
called  “ improvements  ” on  the  farm  have  been 
worthless,  or  that  they  have  been  useless  ? — And 
I have  found  some  not  claimed  at  all  that  were 
very  valuable. 

6470.  My  question  is  : Do  you  find  in  a great 
number  of  cases  that  the  tenant  claims  works  as 
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Mr.  W.  Kenny — continued. 

improvements  that  are  really  worthless  or  useless 
to  the  holding ’—They  might,  in  the  way  of 
fences,  claim  for  fences  that  we  would  not  regard 
as  being  of  any  benefit  to  the  holding,  and  in  the 
way  of”  drainage,  for  work  that  would  not  be 
very  effective. 

6471.  You  have  told  us,  with  reference  to 
deterioration,  that  of  course  you  do  not  allow  the 
tenant  to  get  the  benefit  of  nis  own  deterioration 
of  the  land  ’—Certainly  not. 

6472.  And  you  gave  us  as  an  instance  the  fact 
that  in  the  county  of  Kilkenny  you  found  that 
there  were  two  or  three  processes  of  exhaustion  ? 
— Y es. 

6473.  One  was  “burning?” — Yes. 

6474.  Another  was  excess  of  liming  ?— Yes. 

6475.  And  another  was  excess  of  marling  ? — 
Yes. 

6476.  Does  that  observation  of  yours,  with 
reference  to  county  Kilkenny,  apply  to  other 
counties  in  which  you  have  fixed  fair  rents  ? — 
I have  seen  it  in  Kilkenny  and  other  places,  but 
we  have  not  that  in  the  part  of  the  country  that 
I came  from. 

6477.  That  is  Cork,  is  it.?— Yes. 

6478.  It  does  not  apply  to  Cork  ? — No. 

6479.  Then  have  you  fixed  rents  in  Limerick? 
— Yes. 

6480.  Have  you  found  it  in  Limerick  ? — No. 

6481.  In  Clare  ? — No,  not  much  in  Clare. 

6482.  Do  you  instance  Kilkenny  as  typical  ? 
— Yes,  I think  that  is  typical.  Perhaps  it  is  so 
in  Queen’s  County  also.  I think  I have  seen  it 
in  Queen’s  County. 

6483.  Have  you  found  in  any  of  these  counties 
in  which  you  have  fixed  fair  rent  that  there  ate 
any  other  processes  of  deterioration  besides 
burning,  liming,  and  marling  ?— Yes ; selling 
hay,  for  example. 

6484.  I believe  that  is  a very  general  thing,  is 
it  not.  ? — No,  indeed  it  is  not  ; because  a great 
deal  of  the  land  in  Ireland  yields  very  little  hay; 
the  soils  are  generally  light. 

6485.  But  you  do  find  that  there  is  deteriora- 
tion arising  from  excessive  meadowing  ? — Oh 
yes,  certainly. 

6486.  Do  you  give  any  other  instance  ? — 
Tilling  without  manuring;  I think  that  would 
nearly  embrace  the  whole;  removing  crops 
without  sufficient  manuring,  I mean . 

6487.  And  does  that  observation  now  apply 
in  a general  way  to  all  the  counties  in  which  you 
have  fixed  fair  rents  ? — Yes  ; more  or  less. 

6488.  I think  you  said  in  regard  to  draining, 
as  to  the  mode  of  your  valuation,  that  you  would 
value  the  land  in  the  position  in  which  you  found 
it.,  and  then  you  would  deduct  the  value  of  the 
tenant’s  improvements  ?— -l  es. 

6489.  Having  regard  to  some  answers  that 
were  given  by  some  other  witnesses,  I should 
like  to  ask  you  exactly  how  you  value  land 
where  there  has  been  improvement  by  a tenant. 
Supposing  a case  in  which  land  in  what  has  been 
called  its  wild  state  is  let  at  a shilling  an  acre, 
but.  that  there  are  qualities  inherent  in  the  land 
which  would  render  it  improvable,  and  you 
fouud  it  had  been  improved  by  an  expenditure 


Mr.  W.  Kenny — continued. 

by  the  tenant  and  an  increased  letting  value 
added  to  it,  what  principle,  in  a case  of  that 

sort,  would  you  go  upon  in  fixing  a fair  rent  ? 

I would  estimate  what  the  improvement  would 
cost.  The  principle  I would  go  on  in  fixing  a 
fair  rent  is,  that  I would  allow  the  tenant,  in  the 
first  instance,  for  the  interest  of  the  money  that 
I would  suppose  he  had  spent.  In  many  cases 
you  might  improve  the  landlord  out  of  the 
holding.  I think  I would  bear  in  mind  that  the 
land  had  an  original  value,  which  I would  still 
retain  for  the  landlord  in  such  cases. 

6490.  You  might  “improve  ” the  landlord  out 
of  the  holding  altogether  ?- — Yes. 

6491.  Have  you  any  particular  rate  of  inte- 
x-est,  or  does  the  rate  of  interest  that  you  give 
the  tenant  vary  with  the  locality  ? — No ; the 
principle  I adopted  was  that  I would  give  the 
tenant  5 per  cent,  for  his  outlay,  considering  he 
had  to  look  after  these  improvements  and  keep 
them  up ; I would  allow  him  5 per  cent,  on  a 
fair  outlay  for  the  work  that  was  accomplished. 

6492.  Is  that  a hard  and  fast  rule  with  you,  or 
does  it  vary  ? — That  is  my  principle.  If  the  im- 
provements were  not  good  my  estimate  of  the 
cost  of  such  improvements  would  be  affected ; 
but  I would  alh>w  still  the  5 per  cent.  That 
is  my  practice. 

6493.  One  of  the  witnesses  has  told  us  that  the 
rate  of  interest  varies  very  much  according  to  the 
locality  ? —I  have  not  taken  that  into  account. 

6494.  Have  you  found  that  your  colleagues 
upon  any  occasions  have  gone  as  high  as  8 or  10 
per  cent.  ? — No,  I have  not  done  so,  and  I am  not 
aware  that  any  of  my  colleagues  have.  I don’t  know. 

6495.  Now,  with  reference  to  your  mode  of 
valuing,  I think  you  said  that  you  looked  upon 
the  economic  rent  as  a fair  rent? — Yes,  that  is 
my  view. 

6496.  And,  of  course,  you  differentiated  be- 
tween that  and  what  we  have  hitherto  called  the 
competitive  rent  ? — Yes. 

6497.  That  is,  the  competitive  or  market 
rent? — Yes. 

6498.  And  the  fair  rent? — Yes. 

6499.  Could  you  tell  us  generally  what  relation 
one  bears  to  the  other  in  point  of  amount  ? — No, 
I could  not  tell  you  that. 

6500.  Some  of  the  witnesses  have  distinguished 
between  cases  where  the  rent  has  been  fixed  on 
tillage,  and  where  it  has  been  fixed  on  pasture ; 
would  you  say  that  a fair  rent  is  about  30  per 
cent,  lower  than  the  competitive  rent  ? — My  im- 
pression is,  on  account  of  the  scarcity  of  land 
coming  into  the  market,  that  there  will  be  always 
tenants  found  who  will  go  according  to  the  length 
of  their  purse  to  get  possession  of  the  land. 

6501.  I want  to  pursue  it  just,  a little  further  ; 
what  do  you  exactly  regard  as  a competitive 
rent ; is  it  what  the  landlord  would  get  if  he  had 
the  lands  in  his  own  hands  and  set  them  up  in  the 
market  to  public  bidding  ? — That  would  be  so. 

6502.  And  is  it  your  notion  that  the  rent 
which  would  then  be  offered  by  a bidder  at  such 
an  auction  would  be  a rent  which  would  yield 
him  a fair  percentage  upon  the  amount  which 
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he  would  pay  ? — No,  that  would  be  the  com- 
petitive rent.  . . , 

6503.  That  is  what  I want  to  see;  it  is  the 
economic  rent  which  you  say  is  identical  with  the 
fair  rent ; you  say  the  fair  rent  and  the  economic 
rent  are  identical,  do  you  not? — Yes,  that  is 
according  to  my  view. 

6504.  Is  not  the  competitive  rent  a very  much 
higher  rent  ? — It  is. 

6505.  Then  a competitive  rent  might  he  given 

for  a farm,  might  it  not  ? — It  has  been  given,  of 
course.  . . . 

6506.  When  a man  gives  a competitive  rent 
he  expects  to  make  something  out  of  the  farm, 
does  not  he? — With  the  competition  rent  he 
may;  he  may  miscalculate.  I think  there  are 
plenty  of  people  who  cannot  very  well  estimate. 

6507.  In  calculating  what  he  will  give  as  a 
competitive  rent  in  open  bidding  in  the  market 
does  not  he  calculate  upon  simply  getting  a fail- 
percentage  upon  his  outlay?— He  may  expect  it, 
but  he  does  not  know  how  to  calculate. 

6508.  He  may  he  disappointed,  as  many  of  us 
may  be  disappointed  and  deceived? — He  may 
assume  that  he  will  get  it;  if  he  does  he  will 
make  a very  wrong  calculation  frequently. 

6509.  Put  yourself  in  the  position  as  if  you 
were  going  into  the  maket  to  bid  for  a farm  and 
going  to  give  a competitive  rent  for  it.  W ould 
not  you  regard  the  competitive  rent  as  a rent 
which  would  pay  you  a fair  interest  upon  your 
outlay  ? — 'Well,  allow  me  to  give  you  an  answer 
by  an  example.  There  was  a farm  adjoining  me 
that  suited  me  very  well,  and  I asked  the  land- 
lord for  it.,  and  he  told  me  that  a neighbour  pf 
mine  had  offered  him  a pound  an  acre  for  it. 
“ Well,”  I said,  “ it  suits  me  very  well,  but  if 
it  is  to  bring  a pound  an  acre  I will  do  without 
it ; but  I will  tell  you,”  I said,  “ what  I am 
willing  to  do.  If  you  know  anything  of  the 
value  of  land,  go  over  it  and  I will  give  you 
whatever  you  think  it  is  worth;  or  if  you  think 
you  do  not  know,  you  can  appoint  one  or  two 
friends  of  your  own  who  have  knowledge  of  land, 
and  I will  give  what  they  think  it  is  worth.” 
“ Well,”  he  says,  “that  is  thoroughly  fair  ; go 
home  and  take  possession  of  it.”  W ell,  I came 
home  ; he  came  out  and  saw  the  land,  and  he 
said  nothing  to  me  about  the  value  ; but  I 
understood  that  he  sent  two  others,  or  that  they 
came  and  “ walked  ” the  farm,  but  to  this  day  I 
do  not  know  who  they  were,  and  he  gave  me  the 
land  at  what  I consider  the  fair  value,  and  how 
much  do  you  think  it  was  ? 

Mr.  Sexton. 

6510.  That  is  the  point  ?— 10s.  an  acre. 

Mr.  W.  Kenny. 

6511.  Would  not  you  consider  that  that  10s. 
an  acre  was  what  we  have  once  or  twice  heard 
described  as  the  “ live  and  thrive  ” rent  ? — I do 
not  think  so.  I find  it  a very  hard  rent  to  make 
to-day,  I can  tell  you. 

6512.  Do  you  think  it  is  more  than  the 
economic  rent  ? — I think  it  is  now  more  than  the 
economic  rent. 
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6513.  You  did  not  think  so  then  ? — No,  I 
thought  it  a fair  rent  then. 

6514.  And  you  were  willing  to  take  it  at  the 
10s.  ? — Certainly,  I was  very  glad  to  get  it  at 
10s. 

6515.  Now  put  yourself  in  the  position  of  the 
other  tenant  that  the  landlord  told  you  was 
willing  to  give  1Z.  an  acre  ? — Yes. 

Chairman. 

6516.  And,  as  I understand,  you  were  willing 
to  give  the  1/.  an  acre  ?— No,  I was  not,  Sir.  I 
was  confident  that  no  sensible  man  would  give 
1Z.  for  it. 

Mr.  W.  Kenny. 

6517.  It  was  you  proposed  arbitration.  Now 
will  you  place  yourself  in  the  position  of  the 
gentleman  who  was  willing  to  give  the  1Z.  ? — Yes. 

6518.  That  is  very  like  a public  auction,  is  it 
not  ? — Y es. 

6519.  You  are  a bidder,  your  neighbour  is  a 
bidder  ; he  is  willing  to  give  a pound;  then  if  he 
is  willing  to  give  a pound,  does  not  he  expect  to 
make  something  out  of  the  farm  ? — I will  tell 
you  what  1 think.  He  knew  very  well  that  I 
would  be  a candidate  for  the  holding,  and  he 
thought  he  would  offer  such  a price  as  would  put 
me  out  of  court ; and  as  a matter  of  fact  that 
tenant  came  to  grief  very  soon. 

6520.  Do  you  think  then  that  that  was  merely 
spite  to  you? — Not  at  all  ; but  he  would  come 
in  perhaps  a few  years  afterwards  and  tell  the 
landlord  (who  was  a very  good  mau)  : “I  cannot 
make  the  rent  of  this,  it  is  impossible.”  He 
would  trust  to  chance  to  get  a reduction  on  it, 
and  take  it  at  IZ.  per  acre. 

6521.  Did  not  he  also  trust  to  chance  to  make 
something  out  of  the  farm  ; that  is  my  point? — 
I do  not  think  he  considered  it  at  all ; his  only 
point  was  to  get  possession  of  the  holding. 

6522.  Has  that  particular  tenant  got  a fair 
rent  fixed,  do  you  know  ? — That  tenant  vras 
ruined  in  a few  years. 

6523.  Did  not  you  take  the  farm  ? — I did. 

6524.  He  did  not  get  it  ? — But  he  had  an 
adjoining  farm. 

6525.  He  was  not  ruined  from  taking  this  par- 
ticular farm? — No,  but  he  was  ruined  from  land 
that  he  had. 

6526.  I ask  again,  are  you  able  to  tell  us  what 
relation  the  economic  rent  bears  to  the  competi- 
tive rent  ? — I could  not  tell  you ; it  is  very  wide, 
I say. 

6527.  Will  you  go  as  far  as  to  say  that 
there  is  a difference  of  30  per  cent.  ? — In  that 
case  it  whs  double,  you  see. 

6528.  Then  it  might  go  as  far  as  30  per  cent.  ? 
— Indeed  it  might. 

6259.  When  you  come  to  see  what  is  the  in- 
creased letting  value  which  is  added  by  a 
tenant’s  improvement,  do  you  look  at  that  in- 
creased letting  value  from  the  point  of  view  of 
economic  letting  value  or  of  competitive  letting 
value  ? — Economic,  certainly. 

6530.  So  that  when  you  come  to  value  the 
increased  letting  value  at  a particular  sum,  you 
X x have 
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Mr.  IV.  Kenny — continued. 

have  already  made  an  allowance  to  the  tenant  ? 
— I have,  to  the  extent  of  the  interest  on  his 
expenditure. 

6531.  It  is  before  that  I am  speaking  of.  I 
want  t1'  see  if  you  allow  anything  to  the  tenant 
in  addition  to  the  interest  on  his  expenditure. 
Supposing  the  increased  letting  value,  from  a 
competitive  point  of  view,  in  the  market  is  20Z.  a 
year  ( the  competitive ),  you  allow  the  economic 
increased  letting  value,  or  fair  letting  value,  do 
not  you  ? — I allow  him  only  the  interest  on  his 
money,  on  the  increase. 

9532.  I want  you  to  tell  the  Committee  from 
what  you  take  off  the  interest  on  the  money  ; is 
it  from  the  competitive  letting  value,  the  whole 
increased  letting  value,  obtained  from  a com- 
petitor in  the  open  market  ? — I take  it  off  the 
economic  rent. 

6533.  You  take  the  percentage  on  his  im- 
provements on  the  economic  rent  ? — Quite  so. 

6534.  With  reference  to  the  rents  that  were 
fixed  by  agreement  outside  the  court,  Mr. 
Bailey  has  handed  in  a paper,  I think  you  said 
they  were  not  filed,  either  by  mere  accident 
upon  the  part  of  the  landlord  or  his  agent  ? — I 
do  not  know  why  they  were  not ; but  they  were 
not. 

6535.  In  these  cases  in  which  the  landlord 
and  tenant  have  met  amicably  outside  the  court 
for  the  purpose  of  fixing  a fair  rent,  have  you 
found  at  all  in  your  experience  whether  or  not 
the  tenant  was  protected  by  a solicitor  in  the 
making  of  these  agreements  ? — I do  not  know. 

6536.  You  do  not  know  that? — No. 

6537.  I do  not  know  whether  your  experience 
enables  you  to  say  what  were  the  circumstances, 
as  a general  rule,  under  which  they  came  to  be 
fixed.  Did  the  landlord  simply  say  : “ there  is 
an  abatement  of  your  rent,”  or  “go  in  and  get 
a fair  rent  fixed  ” ? — I have  no  knowledge  of 
that. 

6538.  Now  I think  you  have  also  told  us  that 
in  your  experience  the  landlord  never  had  any 
difficulty  in  proving  any  improvements  that 
were  made  by  him  ? — That  is  my  experience. 

6539.  Mr.  Bailey,  who  was  examined  here, 
very  fairly  told  us  that  his  observations  upon 
that  only  extended  to  the  big  estates.  I do  not 
know  whether  your  experience  confirms  him  in 
that.  In  the  smaller  estates  the  landlord  suffers, 
does  he  not,  from  the  same  disadvantage  as  the 
tenant  would  in  similar  circumstances  ? — Im- 
provements by  the  landlord  in  the  smaller 
estates,  and  even  in  the  bigger  ones,  are  very 
exceptional ; they  are  very  rare. 

6540.  Do  you  find  that  there  is  a difference 
between  large  estates  and  small  estates  ? — No  ; 
I cannot  say  that  from  any  experience  I have 
had. 

6541.  In  the  case  of  the  smaller  ones,  then, 
do  you  consider  that  the  small  landlord  has  got 
records? — I think  he  knows  very  well;  he  has 
as  good  a means  of  knowing  as  a large  land- 
owner, 

6542.  Do  you  find  that  on  the  smaller  estates 
books  have  been  kept  to  enable  the  landlord  to 
prove  improvements  made  by  him  ?— Certainly  ; 


Mr.  TV.  Kenny — continued. 

he  knows  what  he  has  allowed  the  tenant ; he 
does  not  as  a rule  make  the  improvements 
himself. 

6543.  And  do  you  find  that  the  allowances  to 
the  tenant  take  the  form  of  yearly  abatements 
in  his  rent  ? — No,  I do  not  think  so. 

6454.  But  have  you  not  known  them  take 
that  form  ? — The  money  is  sometimes  borrowed 
from  the  Board  of  Works,  and  in  that  way  it 
would  take  the  yearly  form,  but  the  landlord 
borrows  the  money  and  the  tenant  pays  the 
interest. 

6545.  Have  you  not  found  many  cases  in 
which  the  tenant  has  constructed  some  work 
which  he  calls  an  improvement,  on  which  the 
landlord  in  the  particular  year  in  which  the 
work  was  done  has  given  the  tenant  an  abate- 
ment in  his  rent  as  compensation  for  it  ? — Where 
the  tenant  makes  the  improvement. 

6546.  Where  the  tenant  has  made  the  improve- 
ment and  the  landlord  says,  “ I will  compensate 
you  for  that ; I will  pay  you  the  value  of  it ; ” 
have  you  not  found  in  your  experience  that 
compensation  has  been  made  in  a great  number 
of  instances  by  the  abatement  in  the  particular 
year’s  rent,  or  perhaps  in  the  following  year  ? 
— No,  I do  not  recollect  anything  of  the 
kind. 

6547.  Now,  upon  the  question  of  turbary  ; I 
want  to  understand,  some  lay  members  of  the 
Committee  perhaps  wish  to  understand,  exactly 
how  the  question  of  turbary  stands  with  reference 
to  the  tenant’s  rent.  If  the  tenant,  previous  to 
getting  a fair  rent  fixed,  has  had  the  right  to 
take  turbary,  either  from  a bog  in  the  ambit  of 
his  holding  or  from  a bog  in  the  ambit  of  the 
landlord’s  estate,  is  not  that  reserved  to  him  if  he 
has  the  right  -in  fixing  the  fair  rent  ? — Yes,  if  he 
has  the  right. 

6548.  He  may  have  the  right  in  common  with  a 
great  number  of  tenants  over  a particular  bog. 
Where  he  has  exercised  that  right  as  a right 
in  common  with  other  tenants  to  take  turf,  that 
right,  as  I understand  you,  is  preserved  to  him 
by  the  Sub-commissioners? — Certainly,  where  he 
has  the  right. 

6549.  That  is  the  legal  right.  Now  I will 
put  the  other  case.  In  the  case  where  he  has 
only  the  turf  by  favour  or  by  the  leave  of  the 
landlord,  that  is  a right  you  cannot  reserve  to 
him  ? — Well,  that  is  a privilege. 

6550.  Certainly,  but  these  are  the  two  cases  ? 
— Yes. 

6551.  Have  you  not  found  in  your  experience 
that  tenants  have  over  and  over  again  claimed 
to  have  the  right  of  taking  turbary  ? — Claimed? 

6552.  Yes ; to  have  the  right  of  taking 
turbary  ? — Yes. 

6553.  You  have  found  that  they  have  claimed 
the  right  to  take  turbary,  and  that  you  have 
had  to  allow  it  ? — Yes,  if  the  tenant  were  able 
to  establish  the  claim  ; the  chairman  would 
determine  that  point. 

6554.  My  question  was  only  applied  to  cases 
in  which  the  tenant  was  in  a position  to  establish 
hi§  right.  You  said  that  the  change  of  rent 
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Mr.  W.  Kenny — continued, 
since  1887  would  be  altogether  due  to  the 
difference  in  prices,  did  you  not  ? — Yes. 

6555.  Did  you  find  that  there  was  a very 
exceptional  fall  of  prices  in  1885  and  1886?— 
You  know  prices  fluctuate  a good  deal ; there  is 
a regular  downward  tendency. 

6556.  Since  when,  please  ? — It  is  continuing. 

6557.  From  what  date  ? — Since  1879.  There 
was  an  increase  then  for  a few  years,  1882-1883; 
and  then  comes  the  turn  down  again. 

6558.  I would  like  to  ask  you  for  one  illustra- 
tion ? — You  must  take  me  in  a very  general  way 
with  regard  to  this. 

6559.  So  I am.  Up  to  1879  you  were  a 
practical  farmer  ; at  that  time  and  up  to  1879, 
have  not  prices  been  gradually  increasing  ? — I 
took  a series  of  years  ; I really  did  not  keep  an 
account  of  the  years.  Farmers  are  quite  pre- 
pared to  take  accidental  bad  years,  and  we  will 
have  exceptionally  good  years ; but  I take  a 
series  of  years. 

6560.  I will  ask  you  a general  question  if  you 
do  not  like  to  be  pinned  to  years.  In  settling  a 
fair  rent  you  settled  it  for  15  years  ? — Yes. 

6561.  And  in  settling  it  for  15  years,  of  course 
you  took  into  consideration  the  ups  and  downs  of 
prices  ? — Retrospectively , yes. 

6562.  And  you  knew  that  past  years  had  been 
very  bad  years  ? — Y es. 

6563.  Then  that  there  had  been  a fluctuation, 
and  then  an  increase  in  prices? — Yes. 

6564.  So  that  in  fixing  the  fair  rents  you 
simply  took  an  average  so  far  as  you  could  in 
your  own  mind?— Yes;  so  far  as  affected  the 
particular  holding. 

5565.  Why  do  you  consider  that  the  rents 
fixed  from  1882  to  1887  are  fixed  at  too  high  a 
rate  ?— Because,  in  fixing  these  rents,  I °bore 
in  mind  what  was  the  history  of  the  past ; now 
I am  bearing  in  mind  what  was  the  history  of 
the  past  also. 

6566.  In  fixing  the  rents  in  1884  you  had  the 
history  of  the  past  ?— Yes. 

6567.  We  had  a fall  in  price  in  1879  ? — Yes. 


Mr.  W.  Kenny — continued. 

6568.  Had  not  you  several  other  bad  falls  of 
prices  before  1879? — Well,  no;  because  if  one 
thing  was  up  another  was  down  ; there  was  a 
kind  of  compensation. 

6569.  Is  that  the  same  kind  of  thing  that  has 
been  going  on  since  ? — I do  not  think  so.  In 
some  few  districts,  they  are  not  numerous,  barley 
is  not  unremunerative ; we  only  grow  oats  in 
my  district,  because  it  is  necessary  to  do  so  for 
dairy  purposes.  You  must  renew  the  ground; 
but  you  must  bear  in  mind  that  the  main  thing 
is  daily,  not  oats,  although  we  grow  the  oats. 

6570.  Does  it  not  come  to  this,  that  in  fixing 
rents  since  1887  you  are  looking  only  at  the 
exceptional  fall  in  prices  of  1885  and  1886? — I 
am  taking  a considerably  larger  period. 

6571.  Taking  into  consideration  that  these 
prices  may  go  up  again,  and  very  considerably, 
what  do  you  say  as  to  the  future  ? — I do  not 
consider  “the  future,”  because  I do  not  know 
anything  about  it. 

6572.  You  do  not  consider  the  future,  not  even 
based  upon  the  experience  of  the  past? — Well, 
I would  rather  shut  out  that.  I think  if  I were 
to  think  about  it,  I would  be  rather  afraid  that 
things  would  get  worse. 

6573.  Does  it  come  to  this,  that  you  have 
fixed  rents  since  1887  upon  your  experience  of 
the  two  years,  1885  and  1886  ?— Oh  no,  I would 
not  take  two  years. 

6574.  But  these  are  years  in  which  there  was 
the  great  fall  of  prices  ? — There  was  a regular 
downward  tendency  ; for  example,  now  take  last 
year.  As  a matter  of  fact  I let  my  cows  to  a 
dairyman  the  year  before  last  (two  years  ago). 
I got  10s.  a cow  more  than  I will  get  now.  I 
very  much  apprehend  that  it  will  be  less  next 
year,  lhat  means  2s.  an  acre.  Well,  assuming 
that  my  land  is  13.v.  an  acre,  see  what  a fall  that 
represents  in  what  I can  make.  A practical 
man  gauges  exactly  the  situation  and  knows  what 
he  can  do,  and  I say  there  is  a general  tendency 
downwards. 
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Mr.  Fuller. 

Mr.  Leese. 

Mr.  Macartney. 


MEMBERS  PRESENT : 


Mr.  M'Cartan. 

Mr.  John  Moi’ley. 
Mr.  T.  W.  Russell. 
Mr.  Sexton. 
Colonel  Waving. 


The  Right  Honourable  JOHN  MORLEY  in  the  Chair. 


Mr.  Cornelius  O’Keeffe,  again  called  in  ; and  further  Examined. 


Mr.  Macartney. 

6575.  At  the  commencement  of  your  evidence, 
the  first  day,  you  gave  us  some  reference  to  the 
proportion  of  the  rent  to  the  gross  produce  as 
regards  dairy  land  and  tillage  ? — Y es,  a rough 
estimate. 

6576.  Do  you  depend  upon  those  rough  esti- 
mates at  all  of  ratio  in  your  practice  as  a Sub- 
Commissioner  ? — Yes,  to  a certain  extent.  Our 
practice  now,  I may  say,  is  gradually  tending 
towards  the  dairy  system  in  a great  deal  of  the 
country,  and  the  basis  of  my  system  depends  on 
what  a dairy  cow  would  be  likely  to  yield  in 
certain  districts,  and  the  cost  of  keeping  her. 

6577.  I quite  understand  your  answer,  but 
what  I want  to  find  out  is  this  : Is  it  your  opinion 
( because  I really  gathered  this  from  one  of  your 
answers),  that  no  general  rule  could  be  laid  down 
fixing  definitely  the  proportion  which  the  rent 
ought  to  occupy  to  the  gross  produce? — Not  at 
all.  That  would  vary  according  to  the  circum- 
stances, the  character  of  the  holding,  the  markets, 
the  expense  of  keeping  cattle  through  the  year, 
and  so  on.  That  would  all  vary,  and  the  valuer 
must  have  that  before  his  mind  in  passing 
through  the  ground. 

6578.  As  an  expert  you  yourself,  from  your 
experience,  or  from  what  I may  call  your  tech- 
nical agricultural  education,  woidd  never  attempt 
to  form  in  your  own  mind  a ratio  which  you 
would  apply  to  dairy  or  tillage? — No ; the  ratio 
would  be  the  result,  you  see,  of  the  other  mode 
of  calculation  ; the  ratio  would  vary. 

6579.  Might  I ask  you  how  you  apply  the 
term  “tillage.”  1 will  tell  you  why  I ask  you  : 
I ask,  because  in  answer  to  Question  5975  you 
say  that  it  is  hard  to  estimate  the  proportion  of 
tillage  farms  because  tillage  does  not  pay  at  all ; 
I want  to  know  what  you  mean  by  “ tillage,”  and 
how  far  you  apply  it,  with  what  limitations  ; to 
what  do  you  apply  the  expression  “ tillage  ” ? — 
By  “ tillage  ” 1 meant  to  imply  that  corn  would 
be  a large  element  in  the  consideration  of  the 
farmer. 

6580.  I thought  probably  you  had  that  in  your 
mind? — Yes,  I had. 

6581.  But.  of  course  you  do  not  mean  to  lay 
down  generally  that  there  are  not  other  tillage 


Mr.  Macartney — continued. 
cr0pS  ?_ No,  but  these  tillages  noware  subser- 
vient to  another  system ; for  example,  we  are 
obliged  to  till  to  provide  winter  food  for  dairy 
cattle  in  some  farms,  we  are  obliged  to  till  to 
renew  the  ground  when  it  is  getting  out  of  con- 
dition, and  when  it  is  not  yielding  grass  we  are 
obliged  to  till ; it  is  subservient,  it  is  a part  of 
the  dairy  system  which  will  be  modified  accord- 
ing to  district ; not  so  much  of  it  on  the  better 
lands,  and  more  of  it  on  the  poorer  lands. 

6582.  I suppose  I do  not  take  it  from  you  that 
the  wheat  going  out  of  cultivation  has  a material 
elfect  on  dairy  farming  ? — No,  but  it  affects  it  m 
this  way,  that  whilst  we  had  wheat  we  could  make 
a large  amount  of  rent  compared  with  the  amount 
of  rent  that  we  could  make  now  without  the 
wheat.  It  is  a very  material  thing  in  that 
respect. 

6583.  Do  I understand  from  you,  then,  that  in 
your  opinion  a farm  -which  was  very  productive 
and  a very  valuable  farm  as  a wheat-growing 
farm,  would  also  be  an  extremely  valuable  farm 
as  a dairy  farm  ? — Very  often  that  is  so. 

6584.  Very  often  ? — Yes  ; in  the  south  of  Ire- 
land it  is  commonly  so.  I have  not  enough  ex- 
perience of  the  north,  but  I am  rather  inclined  to 
think  from  the  nature  of  the  rocks  in  the  north 
they  would  with  the  same  facilities  turn  out  as 
good  dairy  lands  as  some  of  our  lands  in  the 
south ; but  I have  no  experience  of  that.  P er- 
haps  they  are  exhausted  by  excessive  flax- 
growing. 

6585.  Confining  yourself  to  your  experience  of 
land  of  which  you  have  had  some  practical  know- 
ledge, I gather  from  you  that  the  fact  that  wheat 
has  gone  out  of  cultivation  would  not  afiect  pre- 
judicially the  farmer  who  is  now  engaged  in 
dairying,  so  long  as  dairying  was  fairly  remu- 
nerative ? — Of  course  it  does  affect  him  preju- 
dicially in  this  way  : that  when  he  had  the  wheat, 
and  when  it  was  an  element  in  the  rent-making 
powers  of  the  farm,  it  was  a great  pull  to  him 
when  he  could  make  10Z.  an  acre  at  a nominal 
expense.  When  I say  “nominal  expense,"’  it 
was  nearly  nil  at  the  period  I speak  of;  the 
labour  was  paid  so  very  little,  and  the  cost  of 

keeping 
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Mr.  Macartney — continued, 
keeping  was  no  money-cost  to  the  farmer ; he 
was  fed  with  potatoes  and  milk. 

6586.  We  will  not  complicate  it  at  the  present 
moment  by  going  over  the  labourers’  question? 
It  is  a very  important  element  in  the  case. 

6587.  I have  no  doubt  it  is,  but  I am  on  this 
point  if  you  will  be  good  enough  to  confine  your- 
self to  this  question  of  wheat.  Supposing  that 
the  mainstay  of  the  farm  was  wheat  in  the  old 
days  when  it  was  at  a high  price,  and,  according 
to  your  experience,  it  was  a farm  that  would 
make  an  equally  good  dairy  farm,  as  it  had  been 
previously  a wheat  farm  (which  you  tell  me  is 
the  case  in  the  South  of  Ireland)  that  from 
the  fact  that  wheat  has  gone  out  of  cultivation 
to  a very  considerable  extent  (as  we  all  know) 
in  Ireland,  the  farmer  would  not  be  prejudicially 
affected  if  he  could  substitute  for  his  wheat  crops 
the  profitable  occupation  of  dairy  farming? — 
Yes,  if  it  made  anything  like  the  same  profit, 
certainly  ; but  it  does  not,  you  know. 

6588.  Dairy  farming  has  never  made  a profit 
in  your  opinion? — Nothing  like  wheat  and  mixed 
farming. 

6589.  Never  ?— No,  although  we  were  able 
to  hold  on  whilst  wheat  was  gradually  coming 
down  and  dairy  produce  gradually  going  up  ; 
there  was  a kind  of  adjustment  of  balance  for  a 
series  of  years,  so  that  it  did  not  affect  the  farmer 
to  any  very  extreme  extent ; he  was  to  some 
extent  compensated,  but  then,  gradually,  wheat 
went  out  altogether,  and  now  the  “ dairy  ” is 
diminishing  in  value. 

6590.  How  do  you  make  that  out ; the  price 
of  butter  is  not  going  down  ? —The  price  of  cattle 
has  gone  down,  and  butter  also. 

6591.  If  the  price  of  cattle  has  gone  down  the 
price  of  butter  is  going  up  ; — The  price  of  butter 
is  not  going  up ; it  is  coming  down. 

6592.  Not  according  to  the  last  reports  of  the 
Land  Commission  ? — Well,  I may  say  that  whilst 
the  Land  Commission  is  taking  the  greatest  pains 
now,  in  doing  the  thing  in  the  best  way  possible, 
it  is  extremely  difficult  by  any  system  of  statistics 
to  give  you  a fair  idea  of  how  these  prices  affect 
the  farmer.  When  I was  appointed  I applied  to 
the  Cork  Butter  Market  to  get  the  average  of 
their  prices,  and  the  secretary  x-eplied  to  me  by 
saying  that  it  would  take  himself  and  a staff  three 
weeks  to  give  me  such  an  average  as  I required ; 
Subsequently,  1 succeeded  in  getting  the  infor- 
mation, and  it  was  a very  different  thing  indeed 
from  the  average  as  published.  It  was  not  done 
at  that  time  by  the  Land  Commission,  but  given 
in  “ Purdon’s  Almanac.” 

6593.  There  has  been  a very  considerable 
alteration  effected  in  favour  of  daii-y  farmers  in 
recent  years,  has  not  there  ? The  Cork  Bxxtter 
Market  does  not  detex-mine  the  prices  entirely  in 
the  South  of  Ireland  now  in  the  way  it  used, 
does  it  ? — Not  entirely ; but  it  illustrates  it,  I 
think,  very  fairly. 

6594.  But  surely  the  establishment  of  the 
dairy  factories  and  the  Cork  Dairy  Association 
has  had  a very  material  effect  upon  freeing  the 
dairy  farmer’s  in  Cork  and  the  neighbourhood 
from  the  control  of  the  Cork  Butter  Market  ? — 
The  piices  of  superfine  butter  in  the  Cork 
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Market  run  close  enough  to  what  is  done  by 
these  daix-ies ; and  also  the  difficulty  of  the  ques- 
tion of  statistics  is  illustrated  in  the  case  of  oats, 
for  example.  The  average  is  derived  from  the 
price  of  an  article  of  which  there  is  very  little 
sold  in  the  Cork  Market,  namely,  white  oats,  as 
well  as  from  black  oats,  which  comprises  the 
great  bulk  of  what  is  sold.  White  oats  was 
formerly  very  much  grown  : it  carries  at  present 
a much  higher  price  than  black. 

Colonel  Waring. 

6595.  I have  seen  white  and  black  oats 
specified  in  the  Cork  papers  and  other  papers  ? — 
I mean  in  the  prices  quoted  in  these  statistics  ; 
we  only  get  “ oats  ” ; there  is  very  little  white 
sold,  and  it  is  much  higher  in  price  than  the  black. 

6596.  I suppose  it  is  a part  of  the  black  oats 
you  get  then  ? — Yes. 

Mi’.  Macartney. 

6597.  So  far  as  that  goes,  even  assuming  that 
we  do  not  get  the  prices  of  white  oats,  at  all 
events,  we  get  the  prices  of  some  articles  con- 
sumed under  the  denomination  of  oats  ? — Yes. 

6598.  So  far  as  it  goes,  it  is  a guide,  is  it  not  ? 
— I do  xxot  think  so.  Suppose  I never  sell  a 
grain  of  white  oats,  I sell  all  black  ; suppose 
there  is  a great  fall  in  black  oats,  you  see  that 
fall  is  diminished  by  one-half  if  thex-e  is  no  fall 
in  the  price  of  white. 

6599.  You  tell  me  there  are  no  white  oats  sold 
in  Cork  Market  ?— Very  little,  I say. 

6600.  If  the  quotation  we  see  of  the  pi-ices 
thei’e  must  be  founded  on  black  oats,  then  the 
price  of  the  Cork  market  must  have  some 
refex-ence  to  the  black  oats  ? — It  does  not  give 
a proper  idea  of  the  average  price. 

6601.  I am  askiixg  now  about  the  prices  in  the 
Cork  market ; of  course  everybody  must  decide 
what  the  range  of  those  prices  must  be,  you  can 
find  it  out  by  experience? — What  I mean  is  this, 
that  to  obtain  an  average  we  must  take  into 
accomit  the  va«t  quantity  that  will  come  in  of  a 
certain  class  as  compared  with  the  small  quantity 
of  the  other. 

6602.  I do  not  exactly  know  why  you  should 
make  that  assumption,  because  you  started  by 
telling  me  that  in  your  opinion  the  price  of  oats 
in  Cork  Market  was  not  affected  by  white  oats, 
none  of  which  were  sold  there,  but  entirely  de- 
pended upon  the  sale  of  black  oats  ; therefore 
all  I ask  you  to  agree  with  me  in  is  this,  that 
therefore  that  so  far  as  black  oats  go  the  prices 
in  the  Coi’k  M arket  have  some  sort  of  relative 
x-elation  ? — There  is  another  matter,  too  ; my  ob- 
ject is  to  show  you  the  comjdexity  of  the  thing, 
and  how  valueless  it  is. 

Chairman. 

6603.  The  Committee  are  well  aware  of  the 
complexity  ; do  not  try  to  show  that ; I am  sure 
Mr.  Macartney  agrees  that  you  need  not  elabo- 
rate it? — We  sell  oats  in  two  or  three  months 
after  harvest ; the  great  bulk  is  sold  then. 

Mr.  Macartney. 

6604.  As  a farmer  you  sell  the  oats  at  the 
time  you  think  best  suited  to  your  own  advan- 
tage, do  not  yoxx  ? — I am  not  talking  of  myself, 

x x 3 but 
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Mr.  Macartney — continued, 
but  of  farmers  generally ; they  sell  the  oats  as 
soon  as  they  can  after  harvest. 

6605.  If  they  think  they  will  not  benefit  by 
keeping  them? — They  do  it  for  various  reasons. 

6606.  We  need  not  go  into  that.  I may  take 
it  generally  that  the  farmers  sell  their  produce 
when  they  think  it  is  most  advantageous  to  them, 
is  not  that  it  ? — Quite  so. 

6607.  I do  not  think  you  need  explain  that 
any  further.  Then  I may  take  it  from  what  we 
started  with  in  your  answer,  that  tillage  is  con- 
fined in  your  mind  in  that  answer  entirely  to 
cereal,  and  probably  to  wheat,  produce? — Yes, 
that  used  to  be  tillage,  but  there  was  mixed 
farming  as  well. 

6608.  What  used  to  be  called  “ tillage,”  but 
you  did  not  mean  to  lay  down  that  there  are  no 
tillage  crops  that  may  not  be  remunerative  at 
the  present  moment,  did  you? — There  is  food  for 
cattle. 

6609.  Marketable  produce  ? — I do  not  think 
it  is  very  remunerative  as  marketable  produce. 

6610.  Have  you  any  experience  of  districts 
in  which  they  grow  turnips?— That  would  be 
near  a town. 

6611.  Not  near  a town  at  all.  I am  taking  a 
case  of  30  Irish  miles  from  any  real  first-class 
market? — Growing  turnips  for  market? 

6612.  For  sale ; for  consumption  by  other 
people  ? — If  they  were  30  miles  from  market 
they  woidd  find  it  a very  difficult  process  for 
permanent  remuneration. 

6613.  I have  in  my  mind  a case  where  it  has 
been  done  year  after  year  ? — It  cannot  be  done 
year  after  year,  unless  the  farmer  takes  good 
care  to  supply  the  elements  he  removes. 

6614.  I take  that  as  an  elementary  condition 
of  farming.  I am  taking  the  case  of  ordinary 
good  husbandry  ; I only  want  to  know,  in  your 
opinion,  is  it  impossible  now  to  have  any  tillage 
crops  that  are  remunerative ; and  I suggest  to  you 
that  laying  down  turnips  for  seven,  eight,  and  nine 
years  may  produce  a remunerative  crop  ? — I 
have  had  a great  deal  of  experience  of  farming 
and  farmers  in  my  neighbourhood,  and  I do  not 
know  a single  case  where  a man  relies  on  turnips 
to  make  the  rent  except  to  feed  his  animals  on, 
and  I think  it  would  be  a very  precarious  process 
if  he  did. 

6615.  So  far  as  feedinghis  animals  is  concerned 
would  you  call  that  unremunerative  ? — I took 
that  into  account  when  dealing  with  the  produce 
and  estimated  it  all  round  at  about  2/.  an  acre 
gross  return  in  average  land. 

6616.  £2  an  acre,  you  say  ? — Yes,  that 
class  of  land  that  would  yield  8/.  to  107.  when  it 
was  partly  used  for  wheat. 

6617.  In  your  answer  to  Question  5986,  in 
which  you  are  asked  what  has  been  the  effect  of 
spade  cultivation,  you  said  that  “ spade  cultiva- 
tion is  a kind  of  reclamation  in  fact”? — I did,  yes. 

6618.  May  I take  it  that  in  making  that 
answer  your  mind  was  dwelling  upon  what,  in 
my  district  at  all  events,  we  call  mountainy 
farms,  farms  on  the  edge  of  moorland  ? — Yes,  I 
saw  some  of  that  in  the  county  of  Leitrim  (and 
I daresay  that  is  what  you  have  in  your  mind), 
where  they  do  it  with  the  spade. 

6619.  I want  to  know  what  you  had  in  your 
mind  ? — I would  take  in  both,  I would  take,  in 


Mr.  Macartney — continued, 
the  south  parts  of  the  country,  the  “ Lazy  Bed  ”, 
system,  as  well  as  used  in  Leitrim,  for  example. 

6620.  I should  like  to  know  as  regards  what 
you  call  “ spade  cultivation  ” of  land  ; land  that 
is  not  in  a naturally  wild  condition ; how  you  can 
apply  to  that  the  term  of  “ reclamation  ” ; is  it 
not  an  ordinary  form  of  husbandry  ? — In  this 
way  : anything  that  increases  the  area  or  amount 
of  food  beyond  the  normal  is  a kind  of  reclama- 
tion. Of  course  you  cannot  consider  land  in  an 
unreclaimed  condition  which  is  capable  of  yield- 
ing crops,  but  you  have  such  an  addition  to  the 
food-supplying  area  by  spade  cultivation  that  it 
makes  a new  thing  of  the  farm,  so  far.  I need 
not  describe  how  it  acts. 

6621.  We  all  admit  that  cultivation  by  the 
spade  is  more  valuable  than  cultivation  by  the 
plough  ? — Y es. 

6622.  But  that  is  all  governed  by  the  interests 
of  the  man  who  is  farming  the  land ; if  he  has  a 
large  holding  the  plough  is  substituted  for  the 
spade  because  it  i3  more,  economical.  If  we 
could  all  afford  spade  cultivation  I suppose  every 
good  agriculturist  woidd  use  it? — We  were 
obliged  to  give  it  up.  It  was  a great  means 
of  developing  the  resources  of  the  soil,  but  one 
which  we  cannot  have  recourse  to  in  the  bulk  of 
the  soils  of  the  countx-y  at  present. 

6623.  As  far  as  living  memory  goes  back  with 
regard  to  agriculture,  since  ploughs,  came  into 
use  I do  not  know  anyone  farming  a lai-ge 
quantity  of  ground  who  has  ever  used  the  spade 
instead  of  the  plough  ? — I knew  a farmer  with 
500  acres  growing  potatoes  who  cultivated  all  the 
potatoes  by  the  spade  which  were  growing  on  his 
land. 

6624.  How  many  acres  did  he  cultivate  in 
that  way  out  of  the  500  acres  ? — In  . 100  acres 
he  may  have  eight  acres  spade  cultivation. 

6625.  A very  small  pi-oportion  ? — No,  a large 
proportion. 

6626.  Eight  acres  out  of  500? — No,  out  of 
100  aci’es. 

6627.  At  all  events  you  apply  rather  a large 
and  loose,  or  somewhat  vague,  effect  to  the  word 
“ reclamation,”  I think  ? — I only  apply  it  in  that 
particular  sense. 

6628.  You  said,  in  answer  to  several  questions 
about  improvements,  that  your  experience  was 
that  improving  tenants  kept  out  of  court.  Now, 
do  you  mean  to  say  that  you  have  never  known 
any  of  the  tenants  who  have  farmed  well,  and 
who  have  made  impi-ovements  on  their  farms,  go 
into  court? — Oh,  yes,  I have;  I say  it  would 
have  that  effect. 

6629.  It  would  have  that  effect? — Yes. 

6630.  But  has  it? — I think  so. 

6631.  I mean  to  say  I want  to  know  how  far 
you  push  this ; do  you  say  50  per  cent.  ? — I can- 
not answer  a question  like  that 

6632.  I want  to  know  on  what  ground  you 
form  your  opinion,  that  because  tenants  have 
made  improvements  they  will  not  go  into  court? 

• — Because  if  these  improvements  are  made  over 
. 20  years  they  know  very  well  that  they  will  not 

get  the  benefit  of  them  ; nor,  I may  add,  will 
they  be  allowed  for  under  a 31  years’  lease. 

6633.  Some  improvements  go  back  44  years 
at  the  present  moment,  you  ought  to  know  that? 
— I would  say  manures  for  example,  anything 

but 
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but  reclamation  or  buildings  they  would  not  be 
allowed  for  over  20  years. 

6634.  Surely  we  have  had  it  before  us  already, 
that  improvements  now  have  run  for  44  years, 
that  is  to  say,  for  20  years  before  1870? — Up  to 
this  day  it  has  worked  in  the  way  that  I say. 

6635.  I will  not  discuss  it  with  you,  because  I 
do  not  think  you  are  quite  right  about  it.  Now 
on  the  question  of  manures  ; do  you  think  that 
manuring  land  is  to  be  altogether  regarded  as  an 
improvement  and  not  as  an  ordinary  element  in 
aood  husbandry  ? — I think  the  manuring  of  land 
is  the  great  element  of  improvement,  because  no 
matter  what  you  do  otherwise,  if  you  do  not  do 
that  the  whole  thing  is  of  very  little  advantage. 

6636.  Is  it  not  an  ordinary  element  in  farm- 
ing?— That  depends  upon  where  you  get  the 
manure  from.  It  is  not  an  ordinary  element  to 
bring  into  the  land  manure  supplying  constituents 
that  the  land  has  not  in  it. 

6637.  Do  you  mean  to  say  that  outside  Ireland 
farmers  in  other  countries  (I  had  better  not  com- 
plicate it  by  an  application  of  the  Irish  Land 
Act)  never  manure  ? — Where  manure  was  not 
applied,  as  in  Virginia,  the  land  has  become  ex- 
hausted from  the  growth  of  tobacco  ; in  Sicily, 
where  manure  was  not  supplied,  it  has  also  become 
exhausted. 

6638.  Is  it  not  the  habit  in  England,  in 
Germany,  and  in  France,  to  use  manure  apart 
altogether  from  the  consideration  of  improve- 
ments ? — It  must  be  the  habit  if  they  want  to 
keep  the  land  in  condition ; but  unfortunately 
we  have  too  many  illustrations  of  where  land  has 
been  exhausted  by  sufficient  attention  not  being 
given  to  that  subject. 

6639.  Quite  so  ; I am  not  at  all  quarrelling 
with  you  or  suggesting  that  manuring  is  not  a 
very  valuable  instrument.  Then  I take  it  that 
frequently  in  your  experience  as  a Sub-Com- 
missioner you  have  come  across  a very  large 
number  of  cases  where  land  has  deteriorated 
from  the  fact  that  this  practice  has  not  been 
followed  out  properly  ? — There  were  some  cases, 
yes;  and  in  these  cases  where  there  was  deliberate 
injury  done,  as  I have  stated  in  my  evidence,  we 
did  not  allow  it:  but  where  the  practice  of 
agriculture  was  of  a certain  class  or  kind  all 
through  the  country,  even  though  to  my  mind  it 
would  not  be  what  it  ought  to  be,  I would  not 
count  that  against  the  tenant,  because  it  was 
the  general  system  and  he  did  not  see  that 
it  would  exhaust  the  land.  For  example,  to 
grow  oats  and  wheat  time  after  time  was  an  ex- 
hausting system,  but  it  would  be  hard  to  count 
that  against  the  tenant,  because  the  landlord  did 
the  same  thing,  and  he  did  not  see  that  it  was 
exhausting  the  land. 

6640.  Then  I take  it  that,  in  your  own  case, 
where  the  process  of  deterioration  did  not  proceed 
deliberately  from  negligence  and  from  ignorance, 
you  fixed  your  rent  on  the  value  of  the  deterio- 
rated land  ? — Where  there  was  no  special  dete- 
rioration, nothing  special,  I do  not  think  we  are 
called  upon  to  adjust  rents  because  of  the  defect 
of  a system  which  was  nearly  universal. 

6641.  I only  ask  you  what  the  result  is.  Now 
with  regard  to  sub-letting  (Questions  6001  and 

6002),  I want  to  ask  you  with  regard  to  your 
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answers  whether  you  think  that  the  provisions 
of  the  Act  of  1881  and  of  the  Act  of  1887  with 
regard  to  labourers  require  amendment.  I un- 
derstand with  regard  to  mill  holdings  and  the 
question  of  sub-letting  that  in  your  view  it  was 
a great  hardship  to  the  occupier  of  a holding 
that  he  was  put  out  of  court  by  a corn  mill 
which  had  fallen  into  disuse  and  was  therefore  of  no 
further  use  to  him.  You  think  that  that  injurious 
element  to  the  tenant  in  sub-letting  ought  to  be 
remedied  F--I  think  so,  in  the  present  condition 
of  the  milling  industry  and  from  its  past  history. 

6642.  But  regard  to  the  sub-lettings  that  are 
used  for  the  purpose  of  the  holding,  do  you  agree 
with  the  limitations  that  are  put  upon  them  by 
the  Act ; for  instance,  that  they  shall  not  exceed 
half  an  acre  in  extent,  and  that  they  shall  be  in 
the  proportion  of  1 to  25,  not  exceeding  50,  and 
so  on  in  proportion  for  every  50  acres? — I think 
a hard-and-fast  rule  of  any  kind  would  be  a 
hardship.  A man  may  have  a large  piece  of 
ground  detached  from  his  farm  that  could  not 
be  'worked  profitably  in  connection  with  the 
farm ; it  may  suit  another  man,  and  he  could  make 
more  of  it,  and  it  would  be  better  for  the  land- 
lord even  that  those  lettings  be  made  separately 
rather  than  conjointly.  I think  that  the  propor- 
tion there  would  not  alter  the  question-  very 
much,  even  although  it  was  a far  larger  propor- 
tion than  that  put  down  ; I mean  that  the  por- 
tion that  would  be  sub-let  might  be  a good  deal 
larger  under  certain  conditions. 

6643.  You  mean  the  proportion  per  acre  of 
tillage  land  ? — Yes. 

6644.  Then  the  Act  of  1887  went  rather 
further  than  the  Act  of  1881,  and  the  proportion 
of  the  Act  of  1881  was  done  away  with.  As  far 
as  I understand  it  at  the  present  moment  you  are 
not  obliged  to  exclude  the  holding  from  the 
provisions  of  the  Land  Act,  provided  the  sub- 
letting is  for  the  use  of  a labourer  or  labourers 
bond  Jrde  employed  on  the  farm,  and  does  not 
exceed  its  requirements  ? — I would  not  confine 
myself  to  any  proportion. 

6645.  You  are  not  confined,  I am  pointing  out 
to  you  that  for  the  purposes  of  the  Land  Act  of 
1881,  and  in  the  Act  of  1887,  provided  the  sub- 
letting to  labourers  do  not  exceed  what  is 
necessary  for  the  accommodation  of  the  farm, 
then  you  need  not  exclude  the  tenant.  Do  you 
see  any  necessity  to  alter  that  ? — That  is  rather  a 
legal  thing,  I think.  I would  make  no  difference 
between  a labourer  and  another  if  the  profitable 
management  or  resources  of  the  holding  would 
not  be  interfered  with  materially. 

6646.  I am  asking  you  practically ; it  is  not  a 
legal  question  at  all  ? — I will  give  you  an  ex- 
ample ; perhaps  that  is  the  best  way  to  treat  a 
question  of  that  kind.  Suppose  you  have  a piece  of 
ground  differing  altogether  from  the  main  holding 
in  quality,  you  require  to  have  a different  class  of 
animals  for  it;  for  example,  it  would  become  a very 
expensive  process  to  have  two  systems  working 
together  for  one  man  ; it  may  suit  another  man 
who  has  land  adjoining  this  part  I refer  to,  and 
whose  system  would  very  well  fit  into  it ; for  a 
farmer  to  separate  a piece  of  his  holding  and 
sub-let  in  that  way  would  in  no  way  interfere 
with  the  value  of  the  entire  holding  or  the 

x x 4 interests 
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Mr.  Macartney — continued, 
interests  of  the  landlord.  I think  it  would  be 
rather  a hardship  to  coniine  the  farmer,  then,  to 
adhere  to  any  proportion. 

6647.  At  the  present  moment,  as  I understand 
the  application  of  the  Act  of  1887,  suppose  you 
are  only  dealing  with  lettings  to  labourers 
supposed  to  be  employed  for  the  purposes  of  the 
farm,  you  exercise  your  discretion? — Yes. 

6648.  If  you  think  they  are  not  in  excess  the 
tenant  is  not  excluded  from  the  benefits  of  the 
Act;  is  not  that  a safeguard  ? — I do  not  think  we 
have  a wide  discretion  in  that  way ; I think  the 
thing  has  been  defined  in  some  way. 

6649.  But  you  are  not  confined.  Have  you 
anything  to  quarrel  with  ? — If  we  had  the  exer- 
cise of  our  discretion  so  that  we  could  say  whether 
the  amount  sub-let  would  diminish  the  value  of 
the  holding  either  for  the  tenant  or  for  the  land- 
lord, that  is  all  I would  require.  If  that  is  so, 
that  is  all  I require,  but  I doubt  whether  that  is 
so  at  present;  I think  it  is  not. 

6650.  Suppose  at  the  present  moment  it  is  in 
the  discretion  of  the  Sub-Commission  to  decide 
whether  or  not  the  labourers  to  whom  the  sub- 
letting have  been  made  are  or  are  not  in  excess 
of  the  requirements  of  the  farm  ; assuming  that 
to  be  the  case,  do  you  consider  that  to  be  satis- 
factory ? — I see  no  reason  why  the  labourer 
should  not  take  a piece  of  ground,  such  as  I de- 
scribe, as  well  as  anybody  else,  and  work  it  for 
his  family,  provided,  as  1 say,  the  value  of  the 
holding  does  not  suffer. 

6651.  That  is  another  point.  Then  do  I un- 
derstand from  you  that  in  your  opinion  the  tenant 
of  a holding  ought  to  be  permitted  to  sub-let  to 
labourers  otherwise  than  those  whom  he  employs 
to  any  extent  ? — Yes,  labourers  or  anybody  else, 
provided  the  sub-letting  did  not  interfere  with  or 
diminish  the  value  of  the  holding  ; that  is  what  I 
mean  ; that  is  what  I intend  to  convey. 

6652.  Diminish  the  value  of  the  holding  to 
whom  ? — To  the  tenant  or  to  the  landlord. 

6653.  Now  wait  a moment;  just  stop  for  a 
moment  there.  Have  you  any  experience  of  the 
rents  charged  on  these  sub-lettings  to  cottier 
tenants  in  Ireland  or  to  labourers  ? — Oh,  yes ; 
we  came  across  these  and  we  found  them  excessive. 

6654.  Excessive  ? — Yes. 

6655.  I want  to  take  that  by  steps  ; you  can 
further  explain  it  afterwards  if  you  wish.  There- 
fore, these  rents  being  generally  from  your 
experience  excessive  (and  your  experience  entirely 
tallies  with  mine),  how  on  earth  could  the  un- 
limited right  of  the  tenant  to  sub-let  diminish 
the  value  of  the  holding  to  him  ? — Diminish  the 
value  l 

6656.  Yes.  1 want  to  know  how  it  could 
injuriously  affect  his  interest  in  the  holding. 
You  fix  a rent  beyond  which  the  landlord  cannot 
exact  anything  for  15  years  ; then  if  you  give 
the  tenant  perfect  freedom  to  sub-let  and  he  is 
able  to  do  that  at  a considerable  increase — a 
house  and  half  an  acre — on  the  rent  which  he 
pays  the  landlord,  surely  it  would  be  his  advan- 
tage to  sub-let  to  any  extent,  would  it  not? — 
No,  there  is  a protection ; a rent  can  be  fixed  for 
the  sub-tenant. 

6657.  I am  dealing  now  entirely  with  the 
question  of  labour.  You  have  tola  me  that  in 


Mr.  Macartney — continued, 
your  opinion  the  tenant  should  have,  I under- 
stand, unlimited  freedom  to  sub-let  ? — I said  the 
thing  should  be  governed  by  the  discretion  of  the 
Commissioner  who  was  fixing  a fair  rent;  it 
would  be  his  business  to  see  whether  it  was  a 
judicious  sub-letting  or  not. 

6658.  Do  not  you  think  you  V’ouldbe  throwing 
an  onerous  burden  on  the  already  over-weighted 
shouldersof  the  Sub-Commission,  if, in  addition  to 
finding  out  the  fair  rent  of  the  farm  (which 
appears  to  tax  all  their  capacity  at  the  present 
moment),  you  threw  upon  them  the  question  of 
determining  whether  or  not  the  man  had  exceeded 
a proper  discretion  in  sub-letting  on  his  farm  ? — 
I do  not  think  it  would  ; for  example,  if  I find 
a farm  that  is  compact  and  tidy,  then  I think  if 
there  is  a piece  of  that  sub-let  close  to  the  farm- 
yard detracting  from  the  value  of  the  holding 
altogether,  interfering  with  the  proper  working 
of  the  holding,  that  would  be  a very  injudicious 
sub-letting,  and  detrimental  to  the  holding. 

6659.  Suppose  the  tenant  was  getting  a good 
rent  for  this  ; suppose  the  tenant  declared  before 
you  that  it  did  not  interfere  with  the  working  of 
the  holding  ; do  you  say,  going  there  and  visiting 
him  on  one  occasion  in  the  year,  that  you  are  a 
better  judge,  or  that  you  would  feel  yourself  in 
a position  competent  to  declare  the  opposite  of 
what  the  tenant  who  farmed  the  holding  himself 
declared  ? — Oh  yes,  the  tenant  hitherto  would 
have  fixed  his  own  rent  ; but  now  the  sub-tenant 
can  come  into  court  himself  and  diminish  his  rent. 

6660.  Then  I understand  that  in  your  opinion 
if  unlimited  freedom  is  to  be  given  to  the  tenant 
of  a holding  to  sub-let,  that  unlimited  freedom 
ought  to  be  accompanied  by  giving  the  Sub- 
Commission  the  power  of  fixing  the  rent  upon  all 
the  sub-lettings  on  the  holding  between  those 
who  own  the  sub-lettings  and  the  tenant ; is  that 
your  view  ? — Well,  the  sub-tenant  can  come  into 
court  as  it  is  and  have  his  rent  fixed  by  the  Land 
Commissioner. 

6661.  I know  he  can  now,  but  I am  talking  of 
this : supposing  we  enlarge  the  question  ; of 
course,  the  question  of  sub  letting  is  hedged 
round  in  the  Act ; I understand  you  object  to 
this  hedging  round.  Now,  if  you  throw  open 
the  question  of  sub-letting,  is  it  also  your  recom- 
mendation that  the  Sub-Commission  should  have 
power  to  control  the  rents  of  those  who  sub-let. 
I only  want  to  know  your  opinion,  “Yes”  or 
“No”? — Excuse  me,  it  requires  more  than 
“ Yes”  or  “ No.”  My  answer  to  that  would  be 
this.  1 would  say  that  if  these  sub-lettings  are 
such  that  in  the  opinion  of  the  Sub-Commissioners 
they  interfere  seriously  with  the  main  value  of 
the  holding,  these  sub-lettings  should  not  be 
permitted ; if,  on  the  other  hand,  they  do  not 
detract  from  I he  value  of  the  holding,  I think 
they  should  be  permitted. 

6662.  I understand  then,  so  far  as  we  have 
got  it  at  the  present  moment,  that  you  would 
throw  open  the  whole  question  of  sub-letting 
subject  to  the  discretion  of  the  Commissioners, 
and  that  if  they  decided  in  favour  of  allowing 
the  sub-letting  to  continue  they  would  have  the 
right  of  fixing  the  rent  of  the  sub-letting ; is  that 
it  ? — No,  I did  not  say  anything-  about  that. 

6663.  I only  want  to  know  what  is  your  view  ? 
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•r I would  assume  the  sub-tenant  to  have  the 

rio-ht  to  come  into  court  against  the  tenant  in  the 
same  way  as  the  tenant  goes  in  against  the  land- 
lord, and  we  would  have  nothing  to  do  with  that 
in  the  first  instance. 

6664.  But  would  you  give  the  sub-tenant  the 
right  to  come  in  against  the  tenant ; would  you 
propose  to  do  that  ? — Certainly  ; so  long  as  the 
holding  was  one  we  would  fix  the  rent  on  the 
holding  as  if  the  sub-tenant  were  not.  there  at  all. 

6665.  But  dealing  afterwards  with  the  sub- 
letting, I understand  it  to  be  your  opinion  that 
the  sub-tenant  should  have  the  right  to  go  into 
court  and  appeal  too,  as  well  as  the  tenant  ? —Of 
course. 

6666.  With  regard  to  this  question  of  the  con- 
sent or  assent  of  the  landlord,  of  course  that 
would  become  immaterial  if  this  proposed  altera- 
tion of  the  law  suggested  by  you  were  carried 
out ; it  would  not  matter ; of  course  it  would 
not  depend  on  his  assent  or  consent  ? — I think 
the  question  of  assent  or  consent  would  settle  the 
matter  altogether  ; certainly,  where  the  landlord 
assented  and  was  cognisant  of  the  thing,  then  we 
would  have  nothing  to  say  on  the  question. 

6667.  But  your  proposed  alteration  of  the  law 
would  abolish  altogether  the  question  of  the 
assent  and  consent  of  the  landlord,'  because  it 
would  then  be  entirely  in  the  discretion  of  the 
Commission,  I understand  ? — That  would  be  only 
in  cases  of  dispute,  where  someone  disputed  the 
right  of  the  tenant. 

6668.  I see  that  you  would  prefer  the  term  of 
seven  years  to  that  of  15  years  for  the  statutory 
term  ? — Yes,  I would  now,  with  the  falling  ten- 
dency there  is,  or  if  it  were  rising,  either ; I 
think  perhaps  seven  years  would  be  fairer  for 
landlord  and  tenant  if  there  was  not  a steady  and 
tolerably  uniform  system  of  prices. 

6669.  But  on  what  ground  ? — If  there  was 
not  a very  extreme  change  in  prices. 

6670.  Is  that  merely  because  the  term  is 
shorter  ? — Y es. 

6671.  That  would  apply  to  fixing  it  for  one 
year,  would  it  not,  with  greater  force  ? — I do 
not  think  it  is  desirable  to  be  constantly  up- 
setting the  fair  rent  of  a holding;- 1 think  it 
would  take  away  the  mind  of  the  tenant,  from  his 
real  business.  I think  he  has  quite  enough  to 
do,  and  I think  that  seven  years  would  be  the 
lowest  that  I would  say ; I do  not  think  it  is 
wise  to  be  unsettling  the  thing  too  frequently. 

6672.  Youthinkseven  yearswould bethelowest, 
but  you  say  it  would  be  unwise  to  be  unsettling 
them  too  frequently ; on  what  ground  do  you 
say  that  15  yearswould  be  too  long?— I think 
if  a tenant  were  over-rented,  15  years  would 
crush  him  altogether. 

6673.  But  if  the  tenant  happens  to  be  able  to 
struggle  through  the  15  years  at  the  judicial 
rent,  is  it,  in  your  own  mind,  prima  facie  evi- 
dence that  he  has  not  been  over-rented? — No; 
it  is  astonishing  what  rents  some  tenants  will 
pay  under  trying  conditions.  It  is  one  of  those 
questions  that  nobody  can  understand,  really. 

6674.  In  answer  to  Question  6030,  you  have 
alluded  to  the  fall  of  prices  which  has  taken 
place  since  1881 ; was  it  since  1881  or  1887  ? 

0.122. 
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— I think  it  was  about  1879.  My  own  view  of 
that  question  is  not  to  mind  prices  for  a short 
period,  but  to  take  a range  and  see  how  it 
affected  a farmer  for  a considerable  period.  You 
see  it  was  not  our  habit  to  be  looking  for  a 
change  of  prices  for  a short  period ; we  took  it 
according  to  our  experience  for  a considerable 
number  of  years. 

6675.  May  I take  it  from  you  that  in  1881, 
1882,  1883,  and  1884  your  mind  was  directed 
more  or  less  to  prices  ? — Oh,  yes. 

6676.  With  a retrospective  attitude,  you  were 
not  looking  forward,  were  you? — No. 

6677.  It  was  entirely  retrospective? — We 
were  looking  forward  to  a certain  extent  in  this 
way  : we  saw  that  prices  were  maintaining  a 
high  standard  for  a series  of  years,  and  that 
there  was  a serious  change  in  or  about  the  year 
1879.  Then  in  1882  and  1883  there  was  a turn 
upwards  aeain,  and  naturally  we  would  be  under 
the  impression  that  we  would  have  a return  to 
the  old  state  of  things. 

6678.  That  is  what  I rather  understood  from 
your  evidence  ; but  your  mind,  in  its  retrospective 
glance,  was  cpnsiderably  affected  by  the  fact  that 
from  1852  and  1853,  up  to  and  including  1882, 
and  I think  1883,  with  the  exception  of  the  year 
1879,  there  had  been  a constant  and  steady  pro- 
gression in  the  increase  of  all  prices? — No,  I 
would  not  say  that,  but  I would  say  in  the  main 
prices  of  cattle  and  dairy  produce  improved, 
whilst  corn,  on  the  other  hand,  became  depressed. 

6679.  Well,  in  the  main  ? — Corn  was  constantly 
going  down. 

6680.  Except  in  wheat,  there  had  been  a fall? 
— Wheat  and  corn  generally. 

6681.  Notoats? — Yes. 

6682.  Oats?— Yes. 

6683.  Are  you  certain  of  that  ? — Indeed  I am, 
confident.  There  was  a serious  fall  too. 

6684.  A very  serious  fall  in  oats  ? — Yes. 

6685.  I will  not  go  into  that  with  you.  I will 
leave  that  answer  as  it  stands.  May  I ask,  with 
regard  to  the  main  products  of  farming,  whether 
there  had  been,  at  all  events,  an  increase,  from 
1852  ? — There  was  an  increase  from  1852  in 
nearly  all,  but  then  in  some  years  (I  could  not 
say  exactly  about  the  period)  corn  br-gan  to  go 
down,  whilst  cattle  and  cattle  produce  did  not  go 
down,  nor  sheep.  There  was  a kind  of  com- 
pensation there  which  enabled  the  farmer  to  hold 
on  very  well  until  the  period  that  I speak  of ; 
and  then  the  cattle  (and  butter  too)  went  down. 
As  for  pork,  that  was  a very  unsteady  article, 
and  a good  many  farmers  thought  they  had 
better  have  nothing  to  say  to  it,  because  it  was 
so  fluctuating;  you  would  have  a very  high  price 
perhaps  for  a day  or  two,  and  then  down  it  would 
come  suddenly,  and  you  did  not  know  where  you 
were. 

6686.  That  is  only  your  own  opinion  about 
these  prices? — I know  it  very  well ; the  average 
on  pork  was  a very  delusive  thing. 

6687.  What  I want  to  get  is  that  in  these 
early  years  your  mind,  I understand,  had  been 
affected  by  the  fact  that  prices,  at  all  events, 
were  much  better  than  what  you  consider  them 
now  ? — Yes,  in  the  early  days. 

Y y 6688.  And 
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6688.  And  that  they  maintained  a fairly 
remunerative  level,  and  that  there  was  nothing 
to  induce  you,  as  a practical  agricultural  expert, 
to  foresee  any  violent  change  ? — No. 

6689.  That  is  not  unfairly  representing  your 
attitude  then  ? — No,  except  that  I knew  I was 
out  of  the  profit  of  corn. 

6690.  «I ust  on  that  question  of  wheat ; at  the 
very  highest  the  proportion  of  wheat  cultivation 
in  Ireland  to  the  general  area  under  crops  was 
never  higher  than  11*32  percent.,  which  is  not 
very  considerable  ? — I think  that  is  very  con- 
siderable. What  are  the  other  crops? 

6691.  Oats,  of  course  ? — You  would  have 
oats,  you  would  have  hay,  you  would  have 
potatoes  and  barley. 

6692.  You  would  have  several  crops  exceed 
that  11*32  per  cent.  ? — You  would  have  several 
crops  to  make  up  the  remaining  part  of  the  100. 

6693.  But  that  is  not  a very  high  percentage  ? 
— If  you  put  that  as  what  it  would  he  on  a farm 
of  100  acres,  you  would  find,  although  it 
is  not  a high  percentage,  that  it  would  amount 
to  nearly  the  whole  rent,  that  is  to  say  what  you 
would  make  on  your  wheat. 

6694.  I am  not  on  the  question  of  acreage, 
not  what  you  paid  your  rent  out  of,  that  is  a 
matter  that  would  keep  us  here  too  long  ; but  it 
had  fallen  at  the  time  you  were  considering  these 
prices  in  1881,  and  so  on.  In  1885  the  average 
percentage  of  wheat  of  the  total  area  under 
crops  was  3*56  ? — It  was  practically  out  of  culti- 
vation then. 

6695.  I mean  to  say  it  was  not  a material 
element  in  the  produce  of  Irish  farming? — No, 
not  then. 

6696.  Being  in  that  position,  having  regai-d  to 
the  steady  maintenance  of  these  prices,  may  I 
ask  you,  not  looking  forward  to  any  violent 
change,  how  it  was  that  there  was  what  I may 
call  a universal  reduction  of  rent  in  those  early 
years  ? — Suppose  you  have  a fall  of  25  per  cent, 
in  prices. 

6697.  But  there  was  not  a fall  of  25  per  cent, 
at  the  time  you  fixed  those  early  rents  ?■—  Oh,  I 
think  there  was  ; looking  back,  l am  sure  there 
was. 

6698.  I may  take  it  as  your  answer  to  the 
Committee  that  the  reductions  were  made  in 
1881,  1882,  1883  and  1884,  through  those  years, 
because  there  was  a reduction  of  25  per  cent,  on 
the  prices  ? — In  some  things,  yes. 

6699.  In  what  things  except  wheat ; and  give 
me  the  date  when  you  say  it  happened,  in  what 
article  ? — I would  think  there  was  a fall  in  oats 
certainly,  and  more  than  that. 

6700.  Anything  else  ? — In  1886  I find  the 
average  price  in  Cork  market  was  4s.  5d. 

6701.  I am  not  going  to  “ 1886.”  I ask  you 
to  take  1881,  1882,  1883  and  1884,  if  you  like. 
I do  not  want  you  to  go  to  1886  at  all.  I do  not 
want  to  go  to  1885.  1 am  taking  these  first  four 
years,  and  I want  to  know  on  what  grounds  the 
rent  was  reduced  ?— I say  the  farmer  was  25  per 
cent,  worse  off  in  his  gross  return  than  he  would 
have  been  in  a series  of  years  before. 

6702.  In  the  price  of  labour  ? —Taking  all  to- 
gether. 


Mr.  Macartney — continued. 

6703.  Supposing  you  were  dealing  with  what 
would  be  the  past  majority  of  Irish  holdings  on 
which  wheat  had  been  grown,  at  all  events  at 
that  time  for  21  years,  and  you  had  in  your  mind 
the  steady  maintenance  of  the  prices  of  the  other 
principal  articles,  and  the  product,  on  what 
ground  were  those  reductions  then  effected  ? — -I 
would  not  make  a reduction  except  on  a holding 
where  I thought  this  reduction  came  in ; ou 
grazing  holdings,  for  example,  I would  not  have 
made  them  in  the  same  way. 

6704.  But  they  were  made  on  all  sorts  of 
holdings  ? — More  or  less  where  land  was  too 
highly  rented  at  any  time. 

6705.  Have  you  ever  examined  the  returns  of 
the  Land  Commission,  which,  taking  county  by 
county,  show  the  monthly  reductions  all  through 
Ireland,  and  do  not  they  show  quite  wonderful 
similarity  in  those  years  whether  on  pasture, 
tillage,  or  bog  land,  and  whether  you  take  Gal- 
way or  Limerick  ? — I do  not  think  so. 

6706.  You  have  never  looked  into  them? — 
Well,  I do  not  see  them.  I saw  them  at  first, 
but  I did  not  see  them  recently. 

Mr.  T.  W.  Russell. 

6707.  Are  the  Parliamentary  Returns  supplied 
to  the  Commissioners  ? — No. 

Mr.  Macartney. 

6708.  On  the  question  of  fixing  the  pre- 
emption price,  you  have  told  us  that  your 
Sub-commission  have  sometimes  declined  to  fix 
it ; in  a case  of  that  sort,  is  there  an  appeal  from 
your  refusal? — I do  not  think  there  was.  Ido 
not  know  whether  there  was  or  not. 

6709.  You  cannot  say  ? — No. 

6710.  Do  you  recollect  any  appeal  having 
taken  place  ? — No,  indeed  ; we  had  very  few 
of  them  at  all  brought  before  us. 

6711.  Do  you  think  it  would  be  desirable  for 
the  Land  Commission  to  give  you  specific  direc- 
tions as  to  the  method  by  which  you  should 
ascertain  either  the  specified  value  or  the  true 
value  ? — Well,  if  there  were  any  principles  at 
all  that  we  should  be  guided  by,  it  would  be 
very  desirable  that  we  should  have  them. 

6712.  I am  asking  you  in  general;  I want  to 
know  what  your  view  and  experience  is  ? — For 
example,  one  man  may  consider  that  the  specified 
value  ought  to  be  founded  on  the  principle  of 
fixing  a fair  rent  or  something  very  little  more 
than  that. 

6713.  I do  not  want  to  ask  you  to  give  the 
reasons,  because  the  Committee  understand  that 
the  practice  is  rather  various.  I only  wanted  to 
know  from  you  whether  in  your  judgment,  after 
your  experience,  you  think  it  would  be  desirable 
in  the  interest  of  the  duties  you  have  to  perform 
that  you  should  receive  definite  instructions  from 
the  Land  Commission  as  to  what  method  you 
should  adopt  to  arrive  at  the  specified  or  the  true 
value? — 1 think  the  assistant  Lay  Commissioners 
should  act  on  some  uniform  principle,  that  they 
should  have  some  one  idea  in  their  heads  with 
regard  to  it,  and  that  one  man  should  not  take 
up  one  principle  of  doing  it  and  another  man 
another. 

6714.  Quite 
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Mr.  Macai  tney — continued. 

6714.  Quite  so,  but  do  you  think  that  that  end 
would  be  arrived  at  by  having  definite  instruc- 
tions?— I do. 

6715.  Now  I want  to  ask  a question  with 
regard  to  your  answer  to  Question  6126,  in 
which  your  attention  was  directed  to  a paper 
handed  in  (I  think  it  was)  by  Mr.  Bailey. 
There  your  attention  was  directed  to  some 
cases  which  Mr.  Bailey  had  drawn  up  of  certain 
agreements  fixed  out  of  Court,  not  filed,  and 
which  afterwards  had  come  before  the  notice  of 
his  Commission.  I understood  you  to  state  that 
you  had  had  some  unfiled  agreements  come  before 
you  ? — Yes. 

6716.  And  that  the  reductions  effected  by  you 
had  been  considerably  larger  than  the  reductions 
effected  by  the  agreements  ? — Yes. 

6717.  Now  what  I want  to  know  is  this  : Have 
you  been  led  to  form  any  opinion  by  these  cases 
that  have  come  before  you,  as  to  the  adequacy  or 
inadequacy  of  the  rents  fixed  by  agreement, 
numbering  121,000  or  something  or  other.  Do 
you  say  that  Mr.  Bailey’s  table  which  we  have 
here,  from  your  experience  in  similar  cases,  is  a 
trustworthy  guide  to  enable  you  to  form  any 
opinion  as  to  the  adequacy  or  inadequacy  of  the 
fair  rents  fixed  by  agreement  ? — I do  not  think 
that  is  a question  for  me  to  answer.  I have 
siven  my  opinion  of  course  believing  I was  right 
from  my  experience. 

6718.  In  Question  6127,  Mr.  Sexton  asked 
you  whether  it  was  “ not  a matter  of  the  greatest 
urgency  that  those  men  should  be  allowed  by  the 
retrospective  operation  of  the  shortened  statutory 
term  to  come  into  Court  at  once,  and  have  their 
rents  revised  as  the  others  have  by  accident.” 
And  you  say : “ I should  think  so  ” ? — Yes. 

6718. *  On  what  grounds  ? — On  the  ground 
that  from  my  experience  of  the  value  of  land, 
I found  that  the  rents  fixed  by  agreement  were 
higher  than  I would  fix  them.  With  that 
experience  I would  consider  it  a hardship  that 
these  men  should  not  have  an  opportunity  to 
rectify  that,  if  we  were  right  in  our  opinion. 

6719.  You  state  that  the  experience  you  have 
had  in  these  cases  warrants  you  in  forming  the 
conclusion,  that  the  121,000  agreements  formed 
out  of  Court,  without  the  intervention  of  the 
Sub-Commission,  are  agreements  which  are 
unfair  at  the  present  moment? — I can  only 
answer  for  those  that  I had  experience  of,  and 
if  they  bore  any  relation  to  the  others,  that  would 
be  my  opinion. 

6720.  That  would  be  your  opinion  ? — Yes. 

6721.  Are  you  aware  that  the  per-centage  of 
reduction  on  the  rents  fixed  in  Court  up  to  the 
31st  March  1894,  is  2T2.  That  is  the  last 
return  ; we  have  it  before  us  here.  You  miy  not 
be  aware  of  it,  but  I put  it  to  you,  and  the  total 
reduction  in  the  amount  of  former  rents  fixed  by 
agreement  for  the  whole  of  these  12  years  is 
17*7  ; that  is  a difference  of  a little  over  three  per 
cent.  ? — It  is  more. 

6722.  It  is  not  four  per  cent.  ? — It  is  not  17*7, 
and  2T2-3£  ; it  is  nearly  3£. 

6723.  Nevermind;  it  is  under  four;  now,  I 
put  it  to  you  that  in  those  12  years  the  greatest 

0.122. 


Mr.  Macartney — continued, 
difference  between  the  percentage  of  the  reduc- 
tion fixed  in  Court  and  out  of  Court,  was  always 
under  3 per  cent.,  except  in  five  years,  and  that 
in  1886,  which  is  one  of  the  three  years  of  the 
greatest  difference,  it  was  8*97 ; in  1887  it  was 
13'99  ; and  in  1888  it  was  5*99.  Those  are  the 
three  years  of  the  greatest  difference  between 
the  reductions  effected  in  Court  and  those  effected 
by  agreement.  Now,  I want  to  make  this  obser- 
vation, that  the  percentage  of  reduction  in  rents 
fixed  in  Court  in  different  years  varies  quite  as 
much  in  those  12  years  as  the  percentage  of  the 
reduction  in  the  cases  fixed  in  Court  differs  from 
the  percentage  of  the  reduction  in  the  cases  fixed 
by  agreement,  and  I put  this  further  question  to 
you:  Is  it  not  a reasonable  probability  that  the 
cases  settled  out  of  Court  were  those  on  which 
the  former  rents  (the  non-judicial  rents)  had 
been,  in  the  opinion  of  the  tenant,  moderate  and 
reasonable  rents  ? — In  coming  at  these  averages 
you  may  have  a great  many  of  these  tenants 
whose  rents  would  be  reduced  20  to  25  per  cent., 
and  some  not  touched  at  all ; but  to  deal  with  a 
question  like  that,  because  the  average  comes 
out  tolerably  even,  is  a very  unfair  way  to 
my  mind.  A great  many  men  were  suffering 
very  seriously,  according  to  our  view,  when  they 
came  before  us.  I have  no  doubt  in  my  experience 
I regarded  some  of  the  rents  as  very  high,  and 
others  I considered  fair,  fixed  as  they  were.  That 
a man  whose  rent  was  excessively  high  should 
have  been  obliged  to  submit  to  that  very  hio-h 
rent  for  15  years,  would  I think,  be  a very 
serious  hardship  on  that  tenant,  whilst  the  other 
man  had  no  reason  to  complain  at  all.  With 
regard  to  the  proportion  of  rents  that  would  be 
too  high  or  too  low',  I could  not  answer  that  ques- 
tion, but  I know'  the  impression  not  only  on  my 
mind,  but  on  the  minds  of  those  with  whom  I 
worked  in  regard  to  the  matter,  that  the  rents 
fixed  out  of  Court  were,  in  very  many  cases,  ab- 
normally high. 

6724.  You  have  not  answered  my  question. 
First  of  all  I must  point  out  to  you  that  the 
difference  in  the  reduction  in  those  12  years, 
effected  by  agreement  out  of  Court,  varies  quite 
as  much  as  the  reduction  made,  in  that  series  of 
years,  in  Court,  and  that  there  has  not  been  any 
sustained  percentage  of  reduction  in  the  agree- 
ments when  they  vary  from  13  to  22  ? — Are  you 
taking  them  in  the  aggregate  ? I would  not 
reason  like  that  as  a Commissioner.  That  might 
work  out  even  enough,  but  w-ould  be  a very  great 
hardship  notwithstanding,  in  many  cases. 

6725.  That  I want  you  to  tell  me,  or  say  you 
will  not.  I put  this  proposition  to  you.  Is  it 
not  a reasonable  probability  that  the  cases  settled 
out  of  Court  were  cases  on  estates  or  holdings 
in  which,  in  the  opinion  of  the  tenant,  the  rent 
had  previously  been  moderate  and  reasonable  ? 
—I  cannot  answer  that  at  all.  I cannot  answer 
as  to  what  the  opinion  of  the  tenant  may  be. 

Mr.  Sexton. 

6726.  Mr.  Macartney  suggests  that  the  tenants 
who  had  had  the  rents  fixed  by  agreement  out 
of  court  were  lighter  rented  than  those  that 
came  in.  I wish  to  remind  you  of  your  answer 

to 
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Mr.  Sexton — continued. 

to  a question  that  I nut-  to  you,  that  you  con- 
sidered it  probable  that  tenants  who  had  made 
the  most  valuable  improvements  (doubling,  in 
many  cases,  t'ie  value  of  their  holdings)  remained 
out  of  court  through  fear  that  they  might  be 
rented  on  their  improvements  if  they  came  in? — 
That  is  another  question. 

6727.  Do  you  adhere  to  that  evidence  ? — I do. 

6728.  That  many  tenants  remained  out  of 
court  probably  because  they  had  doubled  the 
value  of  their  holdings  by  improvements,  a-  d 
were  afraid  of  having  rent  fixed  on  them  if  they 
came  in  ? — Probably  there  were  a great  many 
of  those. 

6729.  Does  not  that  really  do  away  with  these 
averages  as  to  rents  fixed  in  and  out  of  court  as 
affording  any  test  of  the  cases  that  came  in,  or 
remained  out  ?— Certainly,  I would  not  consider 
it  a test  at  all.  Stfme  tenants  on  an  estate  who 
had  no  reason  to  complain  would  go  in  because 
others  went  in  ; others  may  have  very  grave  and 
serious  reasons  for  complaint. 

Mr.  Macartney. 

6730.  Then  although  you  decline  to  express 
any  opinion  as  to  whether  my  proposition  is  a 
reasonable  one  or  not,  namely,  that  those  were 
settled  out  of  court  because,  in  the  opinion  of 
the  tenant,  they  were  moderate,  and  only  re- 
quired very  small  reductions.  I understand 
from  you  that  it  is  a reasonable  probability  that 
those  rents  are  excessive  at  the  present  moment? 
— I said  in  reply  to  that  that  I did  not  know 
what  was  passing  in  the  tenant’s  mind,  and  could 
not  answer  the  question. 

6731.  In  your  mind  I want  to  know  what  was 
passing  ? — I could  not  answer  what  the  tenant 
thought  with  regard  to  it. 

6732.  I want  to  know  this  ; In  your  mind  at 
the  present  moment,  is  it  a reasonable  probability 
that  these  rents  are  excessive  or  not  ? — I would 
not  draw  any  conclusion  from  the  thing  at  all. 

6733.  You  do  not  draw  any  conclusion  ? — No, 
not  at  all  from  that  lact. 

6734.  From  what  fact? — From  the  fact  of 
their  not  being  reduced  in  the  aggregate.  I 
cannot  tell  what  were  the  reasons  that  actuated 
the  tenant. 

6735.  In  1886  the  reductions  effected  in  Court 
jumped  from  18  per  cent,  in  1885  to  24  per  cent, 
in  1886,  31  per  cent,  in  1887,  and  28  per  cent, 
in  1888.  Now  with  those  facts  before  you,  do 
not  you  think  that  it  is  a reasonable  probability 
that  the  tenants  who  fixed  their,  rents  by  agree- 
ment with  their  landlords  in  1888  at  a reduction 
of  22‘4,  or  in  1889  at  2C*i,  did  so  because  they 
were  quite  satisfied  that  the  reductions  effected 
by  those  agreements  were  fair  and  reasonable  ? — 
].  would  draw  no  conclusion  from  it. 

6736.  Very  well;  if  you  do  not  draw  that 
conclusion,  you  need  not  go  on  explaining  why ; 
they  had  before  them,  at  all  events,  the  fact 
that  the  Land  Commission  in  the  court  had  been 
giving,  in  a series  of  three  or  four  years,  very 
large  reductions;  and  notwithstanding  that  fact 
being  before  them,  the  tenants  in  1889  effected 
the  agreements  with  their  landlords  at  a reduc- 
tion of  20'5;  that  is  so,  is  it  not? — That  is  an 
average,  and  I have  no  sufficient  knowledge  of 
facts  to  come  to  any  conclusion  on  the  subject. 


Mr.  Macartney— continued. 

6737.  Well,  an  average  P—d  would  not  be 
guided  by  these  averages. 

6738.  But  in  reply  to  “6145,”  you  have 
said  : •'*  The  landlord  and  tenant  both  may  have 
a desire  to  come  to  an  amicable  arrangement 
without  the  interference  of  the  court ; the  tenant 
particularly,  I think,  would  have  a desire  to 
settle  with  the  landlord,  and,  if  he  could,  he 
would  prefer  it  to  coming  into  court ; I do  not 
say  that  it  would  often  occur,  but  it  might 
happen  that  a tenant  would  incur  the  dis- 
pleasure of  the  landlord  by  coming  into  court.” 
Now.  assuming  that  the  tenant  did  incur  the 
displeasure  of  the  landlord  by  coming  into 
court,  in  what  way  could  this  possibly  affect 
him  ? — Landlords  have  been  always,  or  generally, 
indulgent  to  their  tenants.  In  bad  years,  when 
they  could  not  make  their  rents  very  readily, 
they  might  give  them  time  or  reductions,  and  I 
think  the  bulk  of  those  tenants  who  are  living 
from  hand  to  mouth  (a  great  many  of  them), 
would  think  it  would  be  not  a judicious  thing  for 
them  to  incur  the  displeasure  of  the  landlord. 

6739.  Then  I may  take  it  that  the  only  way 
in  which  the  displeasure  of  the  landlord  could 
practically  affect  a tenant  who  came  into  court, 
is  that  he  might  not  have  time  given  to  him  for 
paying  his  rent  ? — There  are  many  ways. 

6740.  What  other  ways  are  there? — Land- 
lords would  very  often  give  these  tenants  timber 
to  build  a house,  and  help  them  in  that  way ; 
in  a bog  district  they  would  have  free  turf, 
which  would  be  a consideration,  and  perhaps 
some  mountain  grazing.  I cannot  tell  you 
everything  ; but  there  would  be  a good  many 
things. 

6741.  All  of  which,  in  your  opinion,  were 
valuable  considerations  for  the  tenant  to  enter- 
tain?— More  or  less. 

6742.  And  which  he  apparently,  according  to 
yonr  view,  values  highly  ? — Yes. 

Mr.  M1  Cartan. 

6743.  And  perhaps  the  question  of  arrears 
may  have  something  to  do  with  it,  may  it  not  ? — 
Yes,  the  question  of  arrears  ; it  did  not  occur  to 
me  at  the  moment. 

Mr.  Macartney. 

6744.  You  do  not  agree  to  the  view  then,  that 
the  tenant  who  does  not  come  into  court  is  a man 
without  any  reasonable  intelligence  ? — I do  not ; 
I think  a very  intelligent  tenant  may  not  come 
into  court. 

6745.  I mean  to  say,  it  is  not  a sign  of  being 
absolutely  destitute  of  intellect  that  he  should  not 
come  into  court  to  get  the  rent  fixed  ? — No  ; for 
example,  a very  improving  tenant  who  had  spent 
everything  he  could  in  improving  the  land, 
may  not  come  into  court. 

6746.  Is  it  your  opinion,  then,  that  the  tenant 
only  comes  into  court  when  his  land  is  deterio- 
rated ? — It  is  not.  1 am  taking  a tenant  now 
who  improves,  who  increases  the  value  of  his 
land  very  materially.  There  are  intermediate 
cases  where  the  land  is  in  the  normal  condition. 

6747.  In  the  normal  condition  ; and  these  are 
the  only  tenants  who_  would  come  into  court? — 
Certainly  not. 

6748.  What  percentage  do  you  say  of  the 
improving  tenants  do  not  come  into  court ; if 

they 
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Mr.  Macartney— Continued, 
they  have  never  been  before  you  ; how  do  you 
form  your  judgment  ?— I know  some  of  them. 

6749.  You  know  them  ?*— 1 know  some  of  them. 

6750.  One  or  two  possibly  ; you  form  a general 

conclusion  from  your  knowledge  of  a few  par- 
ticular instances  ? — I think  it  is  a very  important 
thing.  . ' . , 

6751.  What  is  the  district  you  are  now  speak- 
ing of;  you  do  not  speak  of  the  whole  of  the 
county  of  Cork,  do  you  ? — I am  speaking  a good 
deal  of  the  district  between  Cork  and  Macroom. 

6752.  That  is  in  the  neighbourhood  of  the 
city  of  Cork  ?— Yes. 

6753.  And  in  the  neighbourhood  of  the  city 
of  Macroom? — Yes,  and  Bandon. 

6754.  What  union  is  Macroom  in?— I do  not 
know  much  about  the  union  of  Macroom. 

6755.  I want  to  know  which  union  is  Macroom 
in  ? — Macroom. 

6756.  The  only  reason  I asked  you  is  that  all 
the  statistics  of  the  Land  Commission  are 
arranged  according  to  unions,  and  I want  to  test 
your  statements  afterwards  ? — I take  the  whole 
union  of  Macroom.  I don’t  know  much  about 
the  union  of  Macroom. 

6757.  Now  with  regard  to  the  question  of  the 
tenant  dealing  with  his  improvements  in  court ; 
1 take  it  it  is  your  experience  that  he  has  some 
difficulty  in  doing  so? — Yes,  he  would  have. 

6758.  Would  that  apply  to  improvements  he 
had  made  himself  ; I am  not  talking  of  building 
and  reclamation,  but  ordinary  improvements  ? — 
It  might ; but  it  would  apply  still  more  to  the 
improvements  that  were  made  before  he  came 
into  occupation.  Of  course  it  would  apply  too  in 
his  own  case. 

6759.  The  improvements  before  he  came  into 
occupation,  excluding  buildings  and  reclamation, 
for  which  you  would  give  him,  if  he  proved  them, 
allowances  would  be  fencing,  I presume  ? — I 
would  only  allow  for  fencing  where  it  improved 
the  holding. 

6760.  Is  that  one  ? — Yes,  if  it  added  to  the 
value  of  the  holding. 

6761.  Fencing  would  be  one? — Yes. 

6762.  Drainage? — Yes. 

6763.  I only  just  want  to  get  the  list  ? — Yes,  I 
understand. 

6764.  Roads? — Well  roads  not  so  much  in  that 
district. 

6765.  Well,  farm  roads;  would  you  consider 
them  an  improvement? — Yes,  I would  consider 
a farm  road  an  improvement. 

6766.  Fencing,  draining,  farm  roads,  and  can 
you  state  anything  else,  manuring  of  course  ? — 
I think  manuring  very  important. 

6767.  Shall  I lump  them  into  “ high  cultiva- 
tion,” and  call  it  high  cultivation  ? — It  may  not 
be  high  cultivation. 

6768.  Well,  we  will  call  it  manuring  if  we  are 
better  agreed  on  the  point  ? — Call  it  manuring. 

6769.  Now  with  regard  to  the  question  of 
proving  these  improvements,  is  it  or  is  it  not 
your  experience  that  the  tenant  in  court  proves 
his  improvements  by  means  of  expert  witnesses; 
does  not  he  generally  call  surveyors?— Well 
they  are  not  very  expert;  the  witnesses  that  they 
bring  up  are  not  particularly  so. 

6770.  Do  not  run  away  with  the  adjective  ; I 
mean  what  you  call  a surveyor  generally.  I am 
not  going  to  enter  into  the  details  as  to  whether 
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such  men  in  Ireland  are  men  of  great  ability  or 
not;  at  all  events  he  calls  a gentleman  who 
imagines  himself  to  be  a competent  person ; is 
not  that  so  ? — I daresay ; 1 cannot  answer  what 
a man  may  think  about  himself. 

6771.  These  men  come  before  you  as  skilled; 
they  offer  themselves  as  skilled  valuers,  do  not 
they  ? — Yes,  but  they  very  often  are  not. 

6772.  I agree  with  you  thoroughly,  but  at  all 
events  they  are  competent  enough,  or  they  onght 
to  be  competent  enough,  to  measure  the  amount 
of  fencing  that  is  done  on  the  farm? — Oh,  they 
could  do  that. 

6773.  They  are  competent  enough  to  measure 
the  length  and  the  width  of  the  farm  road  that  is 
made  ? — Yes,  a surveyor  can  do  that,  or  without 
being  a surveyor  anyone  can  do  that. 

6774.  Other  people  can  do  that? — Yes. 

6775.  And  some  of  them  would  be  more  or 
less  competent  to  estimate  the  amount  of  drain- 
age done  on  the  farm ; at  all  events  they  offer  an 
estimate  of  the  Sub-Commission,  do  not  they,  of 
the  amount  of  drainage  done  ? —They  do  not 
give  the  estimate  of  the  cost,  as  a rule. 

6776.  1 am  talking  about  the  quantity;  do  not 
mind  the  cost  at  the  present  moment.  They 
offer  an  estimate  of  the  quantity  of  drainage 
carried  out  ? - They  would  in  a kind  of  way. 

6777.  Which  you  afterwards  often  find,  I 
suppose,  unsatisfactory  ? — Often. 

6778.  But,  at  all  events,  the  tenant  does  not 
rely  upon  himself  alone  in  offering  evidence  as  to 
his  improvements? — No;  he  sometimes  says  that 
he  has  made  these  improvements,  and  he  calls  up 
a surveyor  to  survey  them. 

6779.  Should  not  I be  correct  in  saying  that  it 
is  almost  the  general  rule,  instead  of  “sometimes,” 
that  a tenant  declines  himself  to  prove  his  own 
improvements,  but  prefers  to  have  them  proved 
by  other  people  ? — A tenant  would  say  that  he 
made  a lot  of  drains,  and  he  could  not  give  you 
much  more  information. 

6780.  But  then  he  would  call  people  who 
would  give  you  information  ? — Sometimes,  and 
sometimes  not. 

6781.  Sometimes  not  ? — Yes. 

6782.  I may  say  in  75  per  cent,  of  the  cases 
the  tenant  does  call  people  who  will  give  you 
information  which  he  professes  himself  unable  to 
give  ? — Well,  I would  not  say  that. 

6783.  Woidd  you  say  50  per  cent.  ? — I really 
would  not  bind  myself  now  to  estimate  a thing 
like  that  which  was  never  passing  in  my  mind 
before. 

6784.  Would  you  say  50  per  cent.? — 1 woidd 
not  say  any  percentage. 

6785.  But  he  does  do  it  occasionally  ? — Yes. 

6786.  And,  I suppose,  it  is  your  experience, 
having  sat  for  many  years,  that  these  surveyors, 
be  they  more  or  less  intelligent  or  more  or  less 
incapable,  also  sometimes  give  you  the  benefit  of 
their  notion  as  to  the  value  of  these  improve- 
ments ? — As  a rule  they  do  not. 

6787.  As  a rule  they  do  not? — Yes;  they  may- 
say  it  is  good  drainage  ; sometimes  they  do  not 
say  so  much. 

6788.  You  yourself  of  course  are  perfectly 
competent  to  take  in  thorough  drainage  and  that 
sort  of  thing  as  to  the  rent? — We  do  form  our 
own  opinion. 

6789.  Then  may  I ask  you,  taking  these  im- 
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provements,  fencing,  drainage,  farm  roads  and 
manuring,  which,  I take  it,  are  the  four  principal 
improvements  (I  do  not  think  there  is  any 
improving  tenant  who  could  prove  outside 
reclamation,  which  I leave  on  one  side),  where 
the  difficulty  comes  in  in  laying  evidence  before 
you  ? — He  has  great  difficulty  in  laying  evidence 
before  us  on  some  points,  such  as  clearing  land 
of  stones;  it  is  a very  expensive  process,  and  the 
tenants  never  can  give  any  very  satisfactory 
account  of  it. 

6790.  Do  you  find  any  great  difficulty  in 
dealing  with  that? — I think  there  is  much  diffi- 
culty ; we  are  much  more  likely  to  under-estimate 
it  than  to  over-estimate  it. 

6791.  Do  you  deal  with  that  as  a reclamation 
or  an  ordinary  improvement  ? — It  may  not  be 
reclamation ; the  land  may  be  improved  before 
the  stones  have  been  removed.  I have  done 
some  of  that  myself  and  have  found  it  very  costly ; 
and  I am  confident  I would  find  it  difficult  to 
persuade  the  Assistant  Commissioners  that  it 
cost  me  as  much  as  it  did. 

6792.  But  suppose  there  happened  to  be  a 
Sub-Commissioner  who  like  yourself  had  experi- 
ence of  that  sort  of  difficulty  ? — He  would  have 
no  ground  to  go  upon. 

6793.  When  you  come  to  a judgment  about 
the  fair  rent  of  a farm,  may  I ask  you  whether 
when  considering  other  circumstances  you  con- 
sider the  question  of  the  rates  and  the  cess  paid 
upon  the  farm  ? — Yes. 

6794.  And  whether  the  incidence  of  this  local 
taxation  is  high  or  low  is  an  element  in  the  fixing 
of  the  rent  ? — Yes,  it  is. 

6795.  It  is.  If  the  cess  is  abnormally  high 
and  the  rates  are  abnormally  high,  you  take  that 
into  consideration  ? — I do. 

6796.  And  you  make  an  allowance  for  it  in  the 
rent  in  favour  of  the  tenant  ? — I do. 

Colonel  Waring. 

6797.  Now  I hope  you  will  give  me  very  short 
answers  for  my  questions  will  not  be  long.  Do 
you  propose  or  suggest  that  agreements  out  of 
court,  if  not  prohibited,  should  be  greatly  dis- 
couraged ? — I would  not  either  prohibit  them  or 
discourage  them.  I see  no  reason  why  agree- 
ments should  not  be  made  out  of  court,  I have 
only  to  say  that  when  they  do  come  into  court 
and  come  before  us  the  fact  has  no  effect  on  us. 
and  that  we  fix  the  rent  as  though  they  had  not 
been  made. 

6798.  You  talk  of  the  decline  of  the  cultiva- 
tion of  cereal  crops  generally ; do  you  attribute 
that  to  the  fall  in  prices  ? — And  to  the  increased 
expense  of  labour. 

6799.  To  the  expense  of  labour  ; at  what  time 
did  the  places  begin  to  fall  then  generally? — 
W ell,  I suppose  about  the  sixties  they  began  to 
decline  ; I could  not  bind  myself  to  the  period. 

6800.  Are  you  aware  that  the  decrease  of  the 
cultivation  commenced  at  a very  much  earlier 
period  ? — It  might  have  commenced  earlier  than 
that. 

6801.  But  it  did,  according  to  the  returns  ? — 
So  it  might. 

6802.  You  say,  “the  price  of  labour”;  when 
did  the  price  of  labour  begin  to  rise  ? — The  price 
of  labour  has  been  gradually  rising  in  the  way  of 


Colonel  Waring — continued, 
the  system  of  living  of  the  labourer  ; and  it  is 
not  finished  yet ; it  is  gradually  rising. 

6803.  Of  course  you  are  speaking  with  record 
to  Munster  ? — Oh  yes. 

6804.  Of  course  I am  not  capable  of  question- 
ing that.  I think  you  said  at  one  time  that 
the  cost  of  living  had  increased  ? — Yes. 

6805.  In  what  article  of  consumption  that  a 
farmer  consumes  has  it  increased  ? — Many  of  the 
farmers  in  Ireland  previous  to  1850,  and  later 
had  all  their  employes  fed  with  potatoes  and  milk 
alone  ; that  was  the  bulk  of  the  food. 

6806.  Now  you  are  talking  of  the  cost  of  la- 
bour?—That  is  a part  of  the  cost;  that  is  the 
living. 

6807.  I am  asking  you  the  cost  of  the  living 
of  the  farmer  and  his  family  ; that  is  part  of  the 
labour  that  you  are  giving  me  ; that  is  part  of 
the  wage  ? — That  is  the  case  with  the  living  of  the 
farmer  and  his  family  too,  in  the  ca3e  of  the 
very  large  proportion  of  the  farmers,  the  bulk  of 
them. 

6808.  I think  you  are  confusing  the  two 
things,  the  cost  of  living  and  the  style  of  living. 
The  style  of  living  of  the  Irish  farmer  has  im- 
proved very  much,  and  I am  very  glad  of  it. 
What  I ask  you  is,  has  the  cost  of  living  in- 
creased ; have  the  articles  which  he  consumed  at 
the  commencement  of  the  period  grown  dearer 
at  the  close  of  the  period,  the  same  articles ; that 
is  the  only  way  of  comparing  it?— The  same 
articles  are  not  employed  at  all. 

6809.  Then  on  that  principle  I have  a right 
to  say  that  I pay  a higher  rent  because  I drink 
champagne  instead  of  small  beer ; it  comes  to 
exactly  the  same  thing  ?—  I really  do  not  under- 
stand your  observations. 

6810.  I want  you  to  distinguish  between  im- 
provement in  the  style  of  living  and  in  the  cost 
of  living,  they  are  two  distinct  things,  surely  ? — 
Surely  the  improvement  in  the  style  of  living 
involves  the  cost  of  living. 

6811.  Quite  so;  but  the  one  is  a voluntary 
thing  and  the  other  is  an  involuntary  thing  ? — 
They  are  both  involuntary. 

6812.  Well,  I will  not  press  you  ; I cannot 
get  an  answer  to  the  question  that  I put  to  you  ? 
— I.  would  like  you  to  understand  me,  because 
I think  it  has  a very  important  bearing  upon  the 
subject;  as  you  put  the  question  I would  like  to 
see  it  out.  At  the  time  I speak  of  the  farmers 
not  only  lived  on  potatoes  and  milk,  but  they 
made  their  own  linen  as  well,  and  they  made 
their  own  frieze  and  other  things  ; in  fact  there 
was  no  outgoing  from  the  farm  in  the  way  of 
money  ; the  labourer  got  very  little  wages  with 
his  diet,  and  whatever  little  perquisites  he  got 
he  took  the  little  wages  he  had  to  pay  for  them  ; 
so  that  the  farmer  when  he  was  getting  these 
high  prices  had  nothing  to  pay,  and  high  rents 
were  the  consequence. 

6813.  Then  you  do  not  consider  that  paying 
in  kind  was  equal  to  paying  in  cash  ? — I do  not 
think  so  altogether. 

6814.  I do  not  suppose  it  is  “ altogether.’ 
Now  you  talked  with  regard  to  improvements. 
Do  you  consider  ordinary  good  cultui-e,  which 
clearly  includes  manure,  an  improvement? — 
That  depends  on  the  source  of  the  manure ; that 
is  the  point. 

6815.  Will 
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6815.  Will  you  tell  un  what  your  view  about 
that  is9 — If  the  farmer  is  to  live  at  all  he  must 
vastly  increase  the  producing  power  of  his  farm, 
otherwise  he  cannot  hold  his  own ; and  he  can 
onlv  do  that  by  bringing  into  his  ground  a great 
deal  more  than  he  sends  out,  to  increase  the 
productive  powers  of  it. 

6816.  Then  I take  it  it  is  only  whex-e  the 
imported  manure  is  proved  that  you  would  give 
credit  for  it  as  an  improvement? — Certainly,  if 
the  letting  value  of  the  land  is  increased,  I would 
give  the  allowance  for  it  as  an  improvement; 
a very  important  one  I think  it  is. 

6817.  You  say  it  is  only  where  imported 
manure  is  applied? — Yes,  that  is  the  chief  mode. 

6818.  How  long  a pei-iod  do  you  consider  this 
imported  manure  will  x-emain  an  improvement? — 
That  depends  on  the  manux-e  ; if  we  take  certain 
manures,  such  as  ammoniacal  and  nitrates,  I do 
not  think  these  are  of  much  value,  for  they  are 
not  lasting. 

6819.  Do  not  you  consider  that  nitrates  are 
absolutely  deterrent  for  a subsequent  crop? — 
I do  think  that  nitx-ates  are  a great  help  to 
exhaust  ground,  if  you  are  not  skilful  enough  to 
employ  them  with  caution. 

6820.  That  is  quite  sufficient  for  me.  Now 
as  to  farm  roads.  Do  tenants  ever  make  farm 
roads  without  assistance  from  the  landlords,  in 
your  experience  ? — Oh  yes,  they  do  ; I made  a 
farm  road  myself,  and  I got  no  assistance. 

6821.  I have  not  the  least  doubt  you  did: 
I am  talking  of  the  ordinary  tenant? — Oh,  I 
think  so  ; I think  we  got  evidence  over  and  over 
again  of  the  roads  being  made  by  the  tenants, 
such  as  they  were. 

6822.  I have  no  doubt  they  drive  a cart  along 
the  edge  of  a field  frequently  ? — Yes,  and  mox-e 
than  that  occasionally. 

6823.  You  talked  about  employing  a number 
of  men  on  a wet  day,  and  the  difficulty  of 
estimating  your  impx-ovement,  because  you  said, 
having  your  men  you  sent  them  off  on  a wet  day 
to  do  some  improvement? — On  a wet  day  fox- 
corn,  but  not  too  wet  for  other  work. 

6824.  No;  I understand  perfectly.  Is  it  fair 
to  charge  these  men  entirely  to  the  impx-ove- 
ment ; would  not  you  have  had  to  pay  them,  at 
any  rate? — True;  but  I think  the  improvement 
has  a right  to  be  chax-ged  with  them  all  the 
same. 

6825.  That  is  a matter  of  opinion.  We  all 
admit  the  enox-nxous  declination  in  the  price  of 
wheat;  what  has  been  the  effect  in  late  yeax-s  on 
the  price  of  the  straw'  of  that  wheat?— Near 
towns  that  is  an  element  that  should  be  taken 
into  account;  the  straw  to  a farmer  you  might 
take  as  an  article  that  he  reqixires  for  his  fax-m. 

6826.  I admit  that  for  good  farming  he  must 
have  sti-aw.  I suppose  you  are  aware,  that  in 
some  districts  the  straw  is  sold? — Yes,  where 
the  farmer  is  so  very  poor  that  he  would  sell 
anything  to  make  ends  meet,  or  near  a town,  and 
may  bring  manure  in  return. 

6827.  You  are  assuming  an  impossible  rent  ? — 
It  would  be  more  than  an  assumption,  I would 
say,  in  some  cases. 

6828.  Does  it  follow'  that  the  farmer  never 
sells  straw  unless  he  has  an  impossible  rent  ? — 
As  a rule,  the  good  farmer  would  not. 
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6829.  I am  not  asking  you  about  “good 
farmers,”  thex-e  are  very  few  of  them  in  Ix-eland  ? 
— The  ordinary  tenant  farmer  is  not  anxious  to 
sell  his  stx-aw. 

6830.  That  is  not  my  experience  ; do  you 
ever  inquire  whether  a tenant  is  living  by 
fai-ming  ; I heard  one  of  your  reasons  raise  that 
question? — Well,  we  often  learn  that;  we  do 
not  always  inquire. 

6831.  Do  you  make  any  difference  in  fixing 
his  rent,  whether  he  is  living  exclusively  by 
farming,  or  whether  he  is  a shopkeeper,  a 
merchant,  or  a grazier  as  well? — That  would 
depend  if  the  farm  had  an  accommodation  value ; 
if  it  were  near  a town,  and  the  man  goes  outside 
to  a business  that  would  be  convenient  for  him, 
I think  he  ought  to  pay  an  accommodation  value. 

6832.  I am  not  talking  of  town  pax-ks,  I do 
not  want  to  c omplicate  you  with  the  question  of 
town  parks  : I am  not  going  to  ask  any  questions 
about  town  parks  ? — In  tne  way  I put  it,  you 
quite  understand  what  I mean ; it  may  be  that 
I have  a man  with  a very  small  industry,  and 
with  a farm,  and  that  the  farming  would  be  the 
greatest  industry ; in  that  case  I would  not 
chax-ge  him  with  it. 

6833.  You  say,  that  if  you  come  again  upon  a 
farm  which  you  have  previously  valued,  and  you 
find  deteriox-ation,  you  would  so  fix  the  rent  as, 
to  some  extent  at  any  rate,  to  recoup  the  land- 
lox-d  for  that  deterioration  ? — Certainly,  if  I saw 
that  the  practice  was  tending  to  deteriorate  the 
ground,  and  I saw  it  had  suffered,  I would  value 
that  land  as  if  it  had  been  faix-ly  managed. 

6834.  How  would  you  propose  to  do  if  you 
went  upon  a farm  which  you  found  deteriorated, 
or  at  least  found  in  a bad  condition,  which  you  had 
not  been  on  before? — I would  do  the  same  thing. 

6835.  You  would  make  the  best  guess  you 
could  at  the  amount  of  the  deterioration  ? — I 
would  make  mox-e  than  a “guess,”  I would  form 
a very  good  idea  of  the  character  of  the  soil,  and 
know  what  rent  I ought  to  put  on  it  if  in  the 
normal  state. 

6836.  You  have  given  the  opinion  that  a 
re-hearing  is  a necessity  in  fixing  rent  in  futux-e  ? 
— Yes,  I have. 

6837.  Will  you  tell  me  why  you  think  so; 
shortly,  because  I put  it  to  you  that  you  have 
already  gone  over  the  land,  you  have  already 
formed  your  opinion  upon  all  these  things ; what 
has  changed  except  prices? — Yes,  but  each 
farm  will  have  its  own  history,  and  its  own 
peculiarities ; and  if  there  are  two  farms,  side 
by  side,  differently  circumstanced,  I would  deal 
differently  with  them ; I would  he  obliged  to 
make  a larger  percentage  of  reduction  in  one 
than  in  the  other,  and  I cannot  see  how,  by  any 
process  other  than  by  inspecting  these  holdings, 
you  could  arrive  at  anything  like  a correct  result. 

6838.  Did  not  these  differences  of  circum- 
stances exist  when  the  original  rents  were  fixed  ? 
— Yes. 

6839.  What  was  altered  except  prices  ? — You 
would  not  reduce  on  different  kinds  of  land  in 
the  same  px-oportion. 

6840.  1 mean,  assuming  you  did  justice  in 
the  first  instance,  what  has  occurred  in  the 
meantime  to  make  what  was  just  in  the  first 
instance  unjust  in  the  second  ? — Suppose  I am 
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obliged  to  make  four  times  the  rent,  in  order  to 
pay  tbe  rent  in  one  farm  ; supposing  on  another 
farm  I am  only  obliged  to  make  twice  the  rent 
to  pay  the  rent,  surely  I must  not  alter  the 
rents  of  those  two  in  the  same  proportion. 

6841.  No,  but  what  I am  asking  you  is  this  : 
if  that  is  the  case,  is  it  not  equally  the  case  in 
the  first  instance  as  it  is  in  the  second  instance  ? 

—It  is,  of  course. 

6842.  Then  why  do  you  want  to  know  any- 
thing but  the  change  of  prices  ? — I have 
answered  that  question  ; I can  no  more  do  it  in 
the  second  than  I can  in  the  first ; there  is  no 
uniform  rule. 

6843.  You  have  gone  back  upon  the  original 
fixing  ? — The  same  principle  continues  to  make 
the  rent  different;  the  circumstances  of  the 
holdings  are  altogether  different. 

6841.  Are  the  circumstances  of  the  holdings 
progressively  changed  ; is  each  different  from 
the  other  ? — They  may,  or  may  not  be  ; but  sup- 
posing they  were  not  different,  I would  apply 
the  same  principle  to  two  farms. 

6845.  I do  not  ask  you  to  do  that ; I ask  you 
to  apply  the  same  principle  to  the  same  farm  at 
two  different  times? — I would  do  that  if  it  re- 
quired to  be  worked  in  the  same  way. 

Mr.  T.  W.  Russell. 

6846.  In  answer  to  Mr.  Brodrick  you  stated  that 
you  fixed  a good  many  rents  on  Lord  Leconfield’s 
estate  ?— Yes,  I did. 

6847.  Lord  Leconfield  differed  from  most  of  the 
Irish  landlords  by  having  at  least  made  most  of 
the  improvements,  did  he  not  ? — He  did. 

6848.  And  but  for  the  fact  that  he  had  not 
maintained  these  improvements  it  would  have 
been  counted  an  English-managed  estate  ? — In 
many  cases  it  would. 

6849.  Assuming,  I do  not  assume  it,  but  assum- 
ing that  Lord  Leconfield  may  have  been  rather 
hard  hit  by  the  Land  Act,  would  that  fact  in  any 
way  affect  the  general  run  of  Irish  landlords  who 
had  not  made  the  improvements  as  he  had  ?-^Not 
at  all  ; that  was  very  exceptional. 

6850.  It  is  not  a typical  case  at  all,  but  a very 
exceptional  case  ?— A very  exceptional  case. 

Mr.  M'Cartaii. 

6851.  Colonel  Waring  put  some  questions  to 
you  as  to  the  cost  and  style  of  living  now.  I 
want  to  know  from  your  experience  if  it  is  not 
the  fact  that  tenant  farmers  in  Ireland,  just  like 
the  labourers,  used  to  live  on  very  poor  and  very 
scanty  food  ? — That  is  so ; they  did. 

6852.  Is  it  not  a matter  of  notoriety  that  there 
was  no  fresh  meal,  in  a farmer’s  house  the  whole 
year  round  ? — Nearly. 

6853.  And  that  he  was  obliged  lo  sell  even  his 
butter  and  his  eggs  in  order  to  pay  the  rent  ? — 
Yes. 

6854.  He  is  living,  I believe,  somewhat  more 
comfortably  now  ? — He  is. 

Mr.  Fuller. 

6855.  I was  not  quite  clear  on  the  question  of 
specified  value.  Mr.  Sexton  asked  you  : “You 
understand  the  specified  value  to  be,  1 suppose, 


Mr.  Fuller — continued. 

a certain  number  of  years’  purchase  of  the 
difference  between  the  fair  rent  of  the  present 
tenant  and  the  competition  rent  in  the  open 
market  ? ” “ That  was  our  original  idea,”  was 
your  answer.  “ Did  you  apply  any  certain 
number  of  years’  purchase  as  a rule  r”  Your 
answer  was  : “ Twenty  years’  purchase  ” ? — That 
would  be  the  rule,  but  that  would  vary  according 
to  the  character  of  the  farm. 

6856.  Now  I asked  you  myself  a question 
further  on.  I asked  you  first  of  all  how 
you  arrived  at  the  specified  value,  because  I 
could  not  follow  your  answer  to  Mr.  Sexton 
quite  clearly,  and  your  answer  was  this : “ I 
have  explained  in  the  early  part  of  my  ex- 
amination that  the  process’  I would  have  had 
recourse  to  in  the  early  days  of  the  Commission 
would  be  to  ascertain  what  would  be  a reasonable 
amount  that  the  farm  would  bring  if  offered  for 
sale  through  competition,  not  the  extreme  but  a 
moderate  average,  from  such  evidence  as  we 
could  get  on  the  spot.  For  example,  now  we 
would  be  called  upon  in  a district  where  we  were 
entirely  unacquainted  with  local  markets,  per- 
haps, and  circumstances  affecting  the  value  of 
land  other  than  the  qualities  of  the  soil ; there 
might  spring  up  in  that  district  also  a special 
demand  for  land  that  we  had  no  special  know- 
ledge of,  being  strangers  to  the  district ; then  we 
get  such  information  as  we  can  with  regard  to 
what  farms,  when  in  the  market,  were  fetching, 
and  we  deduce  what  was  a fair  average  number 
of  years’  purchase,  say,  for  the  land  that  was  sold 
in  that  district.”  Do  you  remember  that  ? — 
Excuse  me ; I meant  there  a different  principle 
rather,  or  the  application  of  a different  principle. 
The  evidence  we  got  on  that  point  was  the 
number  of  years’  purchase  of  the  rent. 

6857.  My  question  followed  upon  that ; my 
question  then  was  : “ The  number  of  years’ 
purchase  of  the  rent  of  the  land  ? ” And  your 
answer  was  : “Of  the  rent,  yes;  a fair  rent.” 
Then  1 asked  : “ What  number  ? ” and  your 
answer  was : “ I might  say  that  we  have 
had  very  few  cases  of  the  kind  at  all  (of  the 
specified  value);  but  I think  in  Maryborough 
we  got  evidence  of  nine  years’  purchase  ” ? — We 
got  that. 

6858.  The  difference,  I understand,  is  this : 
there  are  two  different  systems  of  arriving  at  the 
specified  value  ; one,  nine  years’  purchase  of  the 
fair  rent  ?— Y es. 

6859.  Another,  20  years’  purchase  of  the  diffe- 
rence between  a fair  rent  and  a competition 
rent  ? — Y es. 

6860.  Is  that  what  you  meant  in  those  two 
answers  ; is  that  strictly  correct  ? — Y es,  it  is ; 
but  the  20  years’  pui-chase  would  be  a variable 
thing.  If  the  land  was  land  that  required  out- 
lay to  keep  it  up  in  condition,  a large  number  of 
years’  purchase  may  not  be  given ; 20  years’ 
purchase  would  be  given  if  it  was  land  not  likely 
to  deteriorate  and  go  back. 

6861.  Between  the  competition  and  the  fair 
rent? — Yes. 

6862.  If  the  land  was  likely  to  go  back?— 
Yes,  and  required  more  labour;  you  would  not 
give  then  as  large  a number  of  years’  purchase 

as 
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Mr.  Fuller — continued. 

as  you  would  on  land  that  would  not  require  the 
same  outlay. 

6863.  What  I rather  point  out  to  you  is  the 
great  difference  that  would  arise  from  these 
two  separate  systems  of  valuation.  Take,  for 
instance,  a 40/.  a year  fair  rent  as  against  a 50/. 
a year  competition  rent,  that  would  be  a fair 
difference,  would  it  not  ? — Well,  yes,  perhaps  it 
would ; you  may  put  it  in  that  way. 

6864.  The  difference  would  be  10/.  ? — Yes. 

6865.  According  to  the  answer  you  gave 
Mr.  Sexton,  that  would  be  20  years’  purchase  of 
10/.,  which  would  be  200/.  ? — Yes. 

6866.  Then  taking  the  40/.  rent,  and  answering 
my  question,  it  would  not  be  200/.,  but  it  would 
be  360/.  ?— Yes.  . 

6867.  Would  you  apply  the  two  different 
values  according  to  circumstances? — Well,  you 
see  that  competition  rent  is  a thing  that  would 
vary  so  much  that  I think  it  would  be  desirable 
that  the  Commissioner  should  estimate  what 
would  be  a fair  competition  rent  derived  from 
the  evidence  that  he  could  get  as  well  as  from 
his  own  view,  and  give  the  20  years’  purchase 
of  it. 

Mr.  Sexton. 

6868.  It  was  urged  upon  you  by  Mr. 
Macartney  that  upon  the  whole  the  average 
reduction  given  in  agreements  out  of  Court  only 


Mr.  Laurence  Doyle,  again 
Mr.  Brodrick. 

6874.  I think  when  you  were  here  last  you 
were  asked  what  your  method  was  of  dealing 
with  increased  letting  value  arising  from  im- 
provements made  by  a tenant? — Yes, 

6875.  Could  you  tell  the  Committee  how  you 
deal  with  money  proved  to  have  been  spent  on 
improvements? — That  is  one  of  those  things  that 
I leave  very  much  to  my  lay  colleagues ; I really 
know  very  little  about  how  they  deal  with  the 
matter. 

6876.  You  do  not  direct  them  on  the  law  of 
ihe  matter  ? — No,  there  is  no  law. 

6877.  They  would  report  to  you  what  in  their 
opinion  was  the  proportion  of  the  value  of  the 
holding  that  was  due  to  the  improvements  made 
by  the  tenant? — They  very  often  say  how 
much  they  allow  for  improvements,  how  much 
they  allow  for  drainage,  for  reclamation,  and  so 
on. 

6878.  Without  going  into  the  original  cost  of 
the  reclamation  or  the  drains  ? — I do  not  go  into 
that  with  them,  they  make  that  allowance  them- 
selves. 

6879.  They  then  take  what,  in  their  opinion, 
is  the  value,  and  on  that  amount  the  rent  is  fixed 
proportionately  lower? — Yes. 

6880.  Asa  matter  of  fact,  have  you  inquired 
at  all  whether  the  value  of  the  improvements 
remaining  leave  anything  besides  a percentage 
for  the  tenant  ? — I know  generally  that  it  leaves 
a very  small  percentage  for  the  tenant.  These 
questions  that  have  been  discussed  about  expend- 

0.122.  r 
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Mr.  Sexton — continued. 

differed  from  the  reductions  made  in  Court  by 

4 or  5 per  cent.,  from  3 to  5 per  cent.?  — Nearly 
3J  per  cent. 

6869.  Would  you  say  that  the  tenants  who 
came  into  Court  were  those  who  were  most  free 
to  act  ? — Certainly. 

6870.  And  would  you  say  that  those  who 
stayed  out  may  have  been  under  duress  with 
regard  to  turbary,  or  fear  of  an  appeal  ? — They 
may  have  been. 

6871.  You  have  also  said  that  when  tenants 
have  made  extensive  improvements,  which  in  some 
instances  have  doubled  the  value  of  their 
holdings,  they  have  feared  to  come  in  lest  their 
improvements  might  be  rented  ?— Yes. 

6872.  Therefore  it  is  open  to  us  to  assume  that 
the  rents  of  those  who  remained  out  of  Court 
may  have  been  proportionately  higher  than  the 
rents  of  those  who  came  in?  — They  may  have 
been  if  the  improvements  were  not  made. 

6873.  Therefore  the  circumstance  that  the 
average  reduction  of  those  whose  rents  were 
fixed  out  of  Court  by  agreement  has  only  been 

5 per  cent,  less  than  that  of  those  that  come  in, 
does  not  argue  anything  as  to  the  sufficiency  of 
those  rents  that  were  fixed  by  agreement  out  of 
Court ; they  may  have  suffered  considerably, 
nevertheless  ? — They  may. 


called  in  ; and  further  Examined. 


Mr.  Brodrick — continued, 
ing  500/.,  and  increasing  the  value  of  the  holding 
by  a hundred  pounds,  do  not  occur  in  practice  at 
all ; it  is  a fictitious  illustration,  used  originally 
by  the  Master  of  the  Rolls  in  the  case  of  Adams  v. 
JJunseath.  As  I say,  they  do  not  occu  r in  practice. 

6881.  The  general  x-esult,  I gather  from  what 
you  say,  is  that  where  the  tenants  have  been 
given  interest  on  their  improvements  nothing 
remains  ? — Therd  is  nothing  else.  I should  think 
if  all  the  improvements  were  taken  into  account 
that  have  been  made  over  Ireland  the  increased 
letting  value  would  not  amount  to  anything  like 
5 per  cent,  on  the  outlay,  probably  not  even  3 or 
4 per  cent. 

6882.  Is  it  not  the  case  that  a very  large 
number  of  improvements  that  are  claimed  are  not 
worth  the  cost — the  money  expended  on  them — 
when  they  come  before  you? — Yes  ; very  often 
the  tenant’s  valuer  says  that  the  tenant  has  made 
such  and  such  improvements,  and  on  cross- 
examination  he  says  they  are  not  worth  nearly 
the  amount  spent  on  them.  A great  many  of 
the  so-called  improvements  are  merely  temporary 
things,  and  what  the  tenants  call  reclamation 
sometimes  consists  in  grubbing  up  furze ; it  is 
part  of  the  tillage,  and  when  the  land  is  let  out 
in  grass,  after  a few  years,  the  furze  begins  to 
grow  again  and  the  thing  has  to  be  gone  over 
again  ; it  is  not  permanent  reclamation. 

6883.  Would  you  say  that  in  the  cases  that 
come  under  your  notice  substantial  justice  is 
done? — Yes,  I think  so,  except  in  the  case  of 

Z z buildings  ; 
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Mr.  Brodrick — continued, 
buildings  ; but  that  is  another  branch  of  the 
subject.  I have  known  cases  in  which,  in  conse- 
quence of  the  law  about  presumption,  buildings, 
undoubtedly  made  by  a tenant,  havq  had  rent 
put  on  them  for  the  landlord. 

6884.  Do  you  mean  that  he  has  not  been  able 
to  prove  them? — Yes  ; he  has  not  been  able  to 
prove  them,  and  I have  known  cases  in  which 
the  buildings  were  undoubtedly  made  by  the 
landlord  on  which  no  rent  was  put  because  he 
was  not  able  to  prove  them. 

6885.  Do  you  find  that  the  smaller  landlords 
are  able  to  prove  their  improvements  as  a rule  ? 
— No ; not  very  accurately.  Very  often  a 
tenant  (as  Colonel  Bayly  said)  in  his  evidence 
states  that  he  has  been  made  allowances  for  im- 
provements ; very  often  he  puts  them  on  the  back 
of  his  notice  when  he  is  claiming  buildings. 

6886.  I suppose  you  would  find  it  quite  im- 
possible to  arrive  at  the  improvements  at  all 
unless  you  insisted  upon  legal  proof  ? — Of  course 
there  are  some  classes  of  improvements  of  which 
the  existence  has  to  be  proved;  for  instance, 
drainage.  If  you  walk  into  a field  you  cannot 
say  whether  it  is  drained  or  not  from  merely 
looking  at  it.  You  cannot  see  how  much  drainage 
there  is  there.  You  may  see  water  running  from 
an  outlet,  but  that  will  not  tell  you  at  all  how 
many  perches  of  drains  there  are  in  that  field. 

6887.  Cannot  a tenant,  as  a rule,  bring  a 
neighbour  to  certify  to  that  which  has  been 
done?— Very  nearly  always,  yes. 

6888.  On  the  other  hand,  I suppose  there  are 
cases  where  the  landlord  has  carried  out  improve- 
ments of  which  he  has  no  record  ? — Of  course 
there  are  many  cases  ; cases  where  there  have 
been  sales,  for  example,  where  the  new  landlord 
has  no  record  of  what  was  done  by  the  old  land- 
lord ; then  there  are  many  cases  where  a receiver 
has  been  appointed  who  has  no  control  over  the 
books  kept  by  the  former  landlord  or  agent ; they 
are  very  often  at  “ daggers  drawn  ” of  course. 

6889.  With  regard  to  the  right  of  pre-emption 
by  the  landlord,  it  has  been  suggested  by  several 
Sub-Commissioners  that  pre-emption  should  be 
abolished,  and  that  they  should  be  relieved  from 
the  necessity  of  fixing  the  specified  value;  have 
you  considered  that  question  at  all  ? — Well, 
all  Sub-Commissioners  dislike  having  to  fix  it, 
because  no  principles  have  been  laid  down  by  the 
Land  Commissioners  for  fixing  the  specified  value; 
it  is  not  very  easy  to  see  on  what  principles  it 
ought  to  be  fixed. 

6890.  Colonel  Bayly  stated,  in  answer  to 
Question  4027,  that  when  the  specified  value  of 
the  tenancy  has  been  fixed,  the  landlord  could 
purchase  the  farm  at  the  sum  so  fixed  by  the 
Sub-Commission,  and  the  tenant  would  then  lose 
any  improvement  that  he  had  made  in  the  mean- 
time ? — That  is  not  correct ; there  is  a special 
provision  in  the  Act  about  that ; it  is  a mistaken 
view  of  the  law. 

6891.  As  a matter  of  fact,  I suppose  you  rely 
upon  the  8th  Section  of  the  Act  of  1881,  which 
specially  goes  to  the  value  of  any  improvements 
made  by  the  tenant  since  that  time  ? — Yes. 

6892.  He  would  be  corrected  in  his  view  of  the 
law  by  the  Legal  Commissioner,  would  he  not  ? — 
Oh,  yes. 


Mr.  Brodrick — continued. 

6893.  Now  with  regard  to  pre-emption,  would 
you  feel  it  right  to  confine  the  right  of  pre-emption 
to  cases  where  the  landlord  actually  wished  at. 
the  moment  to  get  his  land  into  his  own  hand  ?— 
I think  it  might  very  often  be  used  in  a very 
advantageous  way  by  a landlord ; that  is  to 
prevent  the  tenant  from  giving  any  enormous 
price,  and  perhaps  spending  all  his  capital  on  a 
fictitious  value. 

6894.  Parliament  has  interfered  to  prevent 
the  landlord  getting  the  competition  rent,  on  the 
ground  of  the  agricultural  advantage  it  would  be 
that  a fair  rent  should  be  fixed ; do  you  think 
the  same  rule  applies  to  fixing  competition  tenant- 
right,  that  you  should  not  allow  the  tenants  to 
get  a competition  tenant-right? — I think  the  same 
rule  fairly  applies ; I do  not  see  why  it  should  not. 

6895.  Not  taking  one  man  or  another,  but 
looking  to  the  general  position  of  agriculture,  I 
presume  that  the  less  a tenant  has  to  pay  for 
coming  into  a farm  beyond  what  he  pays  for  the 
improvements  found  there  the  better  l — There  is 
no  use  in  protecting  the  occupier  against  a very 
high  rent,  unless  you  protect  him  also  from  pay- 
ing a very  high  sum  on  coming  into  the  farm. 

6896.  Was  there  any  restriction  in  the  Act 
upon  the  number  of  years’  purchase  to  be  given 
for  the  tenant-right  ? — Oh,  not  the  least. 

6897.  Was  there  any  restriction  in  the  number 
of  years’  purchase  of  the  tenant-right  which 
could  be  given  in  Ulster  on  some  estates  before 
the  Act? — Oh,  yes;  there  were  all  sorts  of 
restrictions  ; for  instance,  it  has  been  held  to  be 
a usage  within  the  meaning  of  the  Ulster  custom 
to  give  only  the  value  of  improvements.  That 
was  held  on  the  Brooke  Estate. 

Mr.  T.  W.  Russell. 

6898.  Were  you  ever  in  Ulster  ? — I was. 

Mr.  Sexton. 

6899.  On  what  estate  ? — On  the  Brooke 
Estate  (the  late  Sir  Victor  Brooke)  in  Fer- 
managh. I forget  the  name  of  the  case  ; it  is  a 
reported  case. 

Mr.  Brodrick. 

6900.  Is  it  not  the  fact  that  in  the  south  of 
Ireland  the  only  check  that  the  landlord  has  on 
the  in-coming  tenant  as  regards  the  number  of 
years’  purchase  which  may  be  given  is  by  fixing 
the  specified  value  ? — That  is  so. 

6901.  And  if  that  were  done  away  with,  the 
landlord  would  have  no  choice,  would  he,  as  to 
what  tenant  came  in  and  what  he  paid  ? — He  has 
a choice  as  to  the  tenant,  if  he  can  show  that  he 
has  a reasonable  objection  to  accept  the  purchaser 
of  the  tenant  on  the  ground  of  insolvency  or 
something  of  that  sort. 

6902.  Is  not  that  a very  difficult  objection  to 
sustain? — Very  difficult;  very  few  objections  of 
that  sort  have  been  sustained. 

6903.  Then  your  feeling  is  that  the  right  of 
pre-emption  ought  to  be  preserved  ?— I think  it 
is  only  fail-.  Except  as  to  the  value  of  tenants 
improvements  the  landlord  is  really  buying  back 
something  he  has  already  given  to  the  tenancy 
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Mr.  Brodrich — continued, 
the  occupation.  When  I said  that  no  principles 
had  been  laid  down  about  specified  value,  I ought 
to  have  mentioned  one  case  in  which  the  late 
Judge  O’Hagan  expressed  the  opinion  that  it 
meant  only  the  value  of  the  improvements;  but 
that  has  never  been  acted  upon  in  practice. 

6904.  Do  you  think  it  would  be  an  advantage 
if  some  law  were  laid  down  as  a guide  to  you  in 
arriving  at  specified  value  ? — I think  it  would  be 
a o-reat  convenience  to  the  Sub-Commissioners  ; 
they  would  all  welcome  it. 

6905.  In  reality,  Parliament  having  given  you 
words  as  to  the  rent,  Parliament  ought  to  have 
guided  you  also  to  some  extent  in  fixing  a speci- 
fied value  ? — There  is  not  much  guidance  as  to 
the  rent.  I think  both  are  left  pretty  much 
alike.  “ Fair  rent  ” and  “free  value,”  I suppose, 
mean  pretty  much  about  the  same  thing,  if  they 
mean  anything. 

6906.  Has  your  Commission  ever  declined  to 
fix  the  specified  value? — No;  I have  always 
taken  the  view  that  we  were  as  much  bound  to 
fix  specified  value  as  judicial  rent.  The  words 
in  the  Act  are  the  same  : the  Court  “ may  ” do 
so,  which  has  always  been  held  to  mean  that  the 
Court  has  jurisdiction  and  ought  to  exercise  it. 
We  have  numerous  cases  in  which  there  is  no 
evidence  as  to  fair  rent ; the  parties  come  and 
say  that  they  have  no  evidence  to  give,  and  leave 
it  to  the  Commissioners. 

6907.  You  have  no  data  to  go  upon,  prac- 
tically?— We  have  no  data  to  go  upon  very 
often  in  the  rent,  and  very  often  in  the  specified 
value. 

6908.  Are  you  guided  at  all  by  what  is  going 
on  on  neighbouring  farms,  or  on  neighbouring 
estates  ? — Y es  ; we  are,  to  some  extent. 

6909.  I presume  the  Commissioners  cannot 
keep  out  of  view  what  prices  are  given  ? — No, 
not  altogether ; but,  of  course,  we  very  often  get 
evidence  of  very  extravagant  prices  that  have 
been  given  for  other  holdings  of  the  same 
description  as  the  one  we  are  dealing  with ; but 
we  do  not  follow  that  exactly. 

6910.  If  you  hear  that  a very  high  rent  has 
been  given  for  a sub-letting  in  the  neighbour- 
hood, and  that  comes  before  you,  does  that  affect 
you  at  all  ? — No  ; as  a rule,  we  do  not  let  them 
give  evidence  of  that  sort,  we  exclude  it  on  the 
ground  that  it  is  irrelevant. 

6911.  1 asked  you  a question  or  two  last  time 
you  were  here  about  town  parks,  and  you  I think 
stated  your  opinion  that  you  had  never  known  a 
case  of  a really  bond  fide  town  park  excluded. 
Would  not  the  abolition  of  town  parks,  or  a con- 
traction of  town  parks,  very  much  hinder  the 
development  of  certain  towns? — Do  you  mean 
the  development  as  to  building  ? I do  not  think 
that  applies  to  most  towns  in  Ireland,  except 
perhaps  in  the  north  ; they  are  rather  contracting 
than  expanding  there,  I think,  and  of  course  it 
would  interfere  very  much  with  the  accommoda- 
tion of  the  inhabitants  of  the  town. 

6912.  Do  you  know  any  towns  in  Ireland  (in 
the  south)  in  which  the  population  is  going  up  ? 
— I do  not  think  so;  I cannot  remember  any. 

6913.  I could  take  you  to  one.  What  is  your 
view  about  the  sales  of  tenants’  interests  gener- 
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Mr.  Brodrich — continued, 
ally  ; do  you  find  that  the  prices  are  rising  or 
falling? — Well,  where  I sat  lately  I had  evidence 
of  some  very  high  prices,  higher  than  any  I ever 
heard  of  before  ; on  the  other  hand,  I know  that 
in  some  parts  of  the  country  it  is  more  difficult 
to  sell  large  farms  on  account  of  the  fall  in  prices. 
Of  course  the  small  farms  bring  very  high 
prices. 

6914.  Is  not  that  owing  to  the  absence  of 
capital  also  ? When  you  come  to  buy  large 
farms,  you  require  large  capital  ? — Yes,  there 
are  more  people  of  small  capital  than  of  large,  of 
course,  and  it  requires  less  capital  for  small  farms. 

6915.  Would  you  consider  10  or  15  years’ 
purchase  a very  high  price  to  be  given  in  the 
south  of  Ireland  at.  present  ? — Much  higher  prices 
than  those  are  given.  I had  evidence  lately,  I 
think  in  Queen’s  County,  of  sales  of  small  bits  of 
land,  without  houses  and  with  no  improvements, 
where  the  prices  were  very  much  higher,  20,  30 
and  I think  40  years’  purchase. 

6916.  Are  you  influenced  in  your  fixing  of 
rent  by  the  increases  of  prices  for  tenant-right 
which  have  been  given,  and  which  are  brought 
before  you,  such  as  the  30  or  40  years’  pur- 
chase of  which  } ou  have  just  spoken  ? — Oh,  no ; 
not  at  all. 

6917.  Do  you  ask  about  them  ? — 1 do  not  ask, 
but  they  are  generally  brought  out  on  cross- 
examination  or  on  examination-in-chief  by  the 
solicitors  on  one  side  or  the  other. 

6918.  Are  you  guided  at  all  by  the  Poor  Law 
valuation  ? — No,  not  in  the  least. 

6919.  You  do  not  attach  much  importance  to 
it  ? — No,  not  as  a standard  for  fixing  rent.  It  is 
a very  good  valuation,  I think  ; it  is  a wonderfully 
good  valuation  in  its  way  ; that  is  to  say  it1  you 
take  a farm  in  a district  and  compare  the  Poor 
Law  valuation  of  that  farm  with  that  of  other 
farms  around  of  the  same  sort,  you  will  find  they 
are  wonderfully  even,  I think ; but  it  is  no  test 
upon  which  to  fix  rent ; tillage  land  is  valued  too 
high  according  to  present  circumstances,  and 
good  grass  land  is  valued  too  low. 

6920.  Speaking  generally,  do  you  consider 
that,  as  you  now  administer  the  Acts,  they  enable 
you  upon  the  whole  to  do  substantial  justice  in 
fixing  rents  ? — Yes;  of  course  I think  there  are 
some  things  that  ought  to  be  amended,  but  I 
think  on  the  whole  there  is  substantial  justice 
done. 

6921.  What  do  you  think  as  to  the  length  of 
the  judicial  term? — -My  own  opinion  is  that  it 
ought  not  to  be  shortened.  I think  it  would  be 
a great  misfortune  to  have  the  country  upset 
every  seven  years  by  fixing  new  rents  and  having 
people  preparing  to  go  into  Court  by  deteriorat- 
ing their  farms,  as  certainly  would  be  done  in 
many  cases. 

6922.  Even  if  you  shorten  the  judicial  term, 
I suppose  you  must  still  fix  rents  at  a rate  which 
will  be  high  in  one  year  compared  with  what 
they  will  be  in  another,  owing  to  the  fluctuation 
of  prices? — Yes.  Of  course,  15  years  is  long 
if  you  are  to  assume  that  there  will  always  be 
very  violent  changes  up  or  down. 

6923.  Have  the  Sub-Commission  you  have 
been  working  with  been  fixing  lower  rents,  do 
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Mr.  Brodrick — continued, 
you  think,  the  last  three  or  four  years  than  when 
you  were  originally  appointed  ? — Yes,  I think 
they  have.  It  is  very  hard  to  tell  that,  but 
I think  they  are  lower  now  than  they  were 
formerly.  It  is  really  very  hard  to  tell  without 
seeing  the  land  and  going  over  the  cases.  I 
could  not  undertake  to  say  that. 

6924.  Do  you  share  the  opinion  which  has 
been  expressed  by  one  or  two  witnesses  with 
regard  to  agreements  out  of  Court?  Do  you 
think  that  agreements  out  of  Court,  as  a rule, 
are  made  on  a fair  basis,  or  do  you  believe  there 
is  any  compulsion  on  the  part  of  the  landlords  ? 
— That  I do  not  know.  I have  had  several  of 
these  cases  before  me,  and  we  have  nearly  always 
reduced  the  rents  still  further.  Then,  of  course, 
most  of  these  were  made  in  1882  and  1883. 
That  may  account  for  it. 

Mi-.  Sexton. 

6925.  Have  you  reduced  them  much  ?— In 
some  cases  a good  deal,  in  some  cases  not  at  all. 
I could  not  undertake  to  say  what  percentage. 

6926.  Could  you  say  how  high  you  have  made 
any  reduction? — No,  I have  no  idea  at  all. 

Mr.  Brodrick. 

6927.  I suppose  you  would  consider  it  advan- 
tageous if,  after  once  fixing  the  rent,  you  knew 
that  the  fixing,  at  the  end  of  the  judicial  term, 
could  largely  be  done  without  the  intervention  of 
the  Commissioners  ? — Certainly. 

6928.  Do  you  think  it  necessary  that  these 
agreements  should  come  before  the  Court  after 
they  are  made,  or  simply  be  ratified  without 
coming  before  the  Court  ? — What  agreements  do 
you  mean  ? 

6929.  The  agreements  made  outside  the  Court  ? 
— Oh,  no,  I do  not  think  it  is  necessary.  People 
are  very  well  able  to  manage  their  own  business, 
I should  think,  without  coming  before  the  Court. 

6930.  As  a matter  of  fact,  do  you  find  that  so 
many  legal  questions  arise  for  your  consideration 
now  as  arose  when  you  were  first  appointed  a legal 
Sub-Commissioner  ? — No  the  greater  number  of 
them  have  been  settled  one  way  or  the  other. 

6931.  Then,  in  practice,  the  system  is  working 
more  smoothly  ? — Yes. 

Mr.  Fuller. 

6932.  When  you  say  that  the  Acts  now  are 
working  more  smoothly,  do  you  mean  by  that,, 
that  the  decisions  arrived  at  by  the  Courts  above 
are  such  as  to  give  greater  satisfaction  in  arriving 
at  the  fair  rents?— No,  I mean  that  the  points 
have  been  settled,  and  that  there  are  not  so  many 
disputes  about  legal  questions.  The  law  is 
better  understood  because  points  have  been 
raised  and  decided  one  way  or  the  other. 

6933.  Do  you  consider  that  those  decisions 
are  satisfactory  to  the  tenants  who  are  interested 
in  the  matter  ? — I am  sure  they  are  not.  satisfactory 
to  the  tenants  that  have  been  beaten  ; I suppose 
they  are  to  the  tenants  that  have  succeeded. 

6934.  I am  speaking  now  of  the  various 
exclusions  from  the  Acts  that  keep  tenants  out 
of  Court ; there  are  certain  instances,  such  as 


Mr.  Fuller— -continued. 

sub-letting,  for  instance  ; do  you  consider  that 
that  is  a hardship  to  the  tenants,  that  they  should 
be  kept  out  of  Court  ? — My  own  opinion  is  that 
there  are  cases  of  hardship  about  sub-letting 
certainly,  which  were  probably  not  contemplated 
by  the  definition  of  “ tenant,”  on  which  these 
questions  turn;  I think  it  hard,  for  instance, 
where  the  sub-letting  has  existed  at  the  time  of 
making  a lease,  or  making  a contract  of  letting, 
that  that  should  be  held  to  be  a sub-letting  with- 
out the  landlord’s  consent. 

Mr.  Sexton. 

6935.  The  tenant  is  held  to  have  only  the 
reversion,  is  he  not? — Yes;  I think  that  is  a 
hard  case. 

Mr.  T.  IV.  Ilussell. 

6936.  Does  not  the  case  of  Nolan  v.  Flannery 
govern  all  that  ? — Yes.  That  has  never  been 
expressly  decided  by  the  Court  of  Appeal,  it 
must  be  remembered,  and  I am  not  at  all  sure, 
until  it  is  decided,  that  that  would  be  held  to  be 
the  law. 

Mr.  Fuller. 

6937.  Then  as  regards  improvements  ; is  it  not 
considered  a hardship,  or  do  you  consider  it  at 
all  a hardship,  upon  tenants  that  they  have  to 
prove  the  improvements  by  the  evidence  of 
persons  that  have  seen  the  work  done  or  by  the 
evidence  of  persons  having  done  it  themselves? — 
Well,  improvements  differ  according  to  class. 
Some  improvements  must  be  proved,  as  I have 
already  said;  drainage  for  instance,  you  cannot 
tell  what  is  the  fact  as  regards  drainage  unless 
someone  has  seen  it  done. 

6938.  Quite  so? — Buildings  of  course  you  can 
see. 

6939.  But  you  do  not  take  into  consideration 
buildings,  I understand  ? — Oh,  yes. 

6940.  Those  are  not  taken  into  consideration 
in  the  fair  rent,  are  they  ? — Y es ; if  the  tenant 
does  not  establish  his  claim  to  be  exempted  from 
rent  in  respect  of  the  buildings,  rent  has  to  be 
put  upon  him  in  z’espect  of  them. 

6941.  I will  come  to  that  point  afterwards. 
We  are  on  the  question  of  principle.  Take,  for 
instance,  drainage  ; is  it  difficult,  on  the  part  of 
the  tenants,  to  get  evidence  to  satisfy  the  Court 
upon  that  point? — No,  I do  not  think  it  is 
generally  difficult.  It  is  not  difficult  to  satisfy 
the  Court  that  drains  have  been  done ; but  really 
as  to  proving  the  exact  quantity  of  drainage, 
that  must  be  only  a matter  of  guess-work  to  a 
large  extent,  I think. 

6942.  Drainage,  is  that  a matter  of  guess- 
wovk?— Very  much;  it  is  impossible  to  say 
how  deep  the  drains  are,  or  how  far  apart 
they  are. 

6943.  Is  it  difficult  to  arrive  at  the  improva- 
bility  of  the  land  in  consequence  of  the  drainage? 
— I should  say  not  very  difficult.  You  generally 
have  the  adjoining  land  to  guide  you. 

8944.  And  in  the  case  of  land  being  improved 
by  drainage  we  have  had  evidence  before  that 
the  capital  sum  laid  out  in  drainage  is  remitted, 
by  way  of  interest,  to  the  tenant,  and  any  im- 
provement in  the  letting  value  of  the  land  goes 
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Mr.  Fuller — continued. 

to  the  benefit  of  the  landlord  ?— As  I have  said, 
the  case  hardly  arises.  When  you  give  the 
tenant  a fair  allowance  by  way  of  percentage, 
there  is  very  little,  I think,  after  that ; nothing, 
in  most  cases.  The  question  really  does  not 
arise  practically  ; as  to  drainage  it  does  not 
arise.  There  may  be  cases  of  reclamation  in 
whicli  it  does  arise ; that  is  a different  consi- 
deration. 

6945.  Then  as  regards  fences  ; are  they  taken 
into  consideration? — Very  little  one  way  or  the 
other;  the  fences  are  very  poor  things  as  a 
general  rule.  A tenant  generally  proves  that 
he  has  thrown  down  a great  number  of  hundreds 
of  perches  of  fences  and  generally  that  about  the 
same  number  of  hundreds  of  perches  have  been 
put  up.  Many  of  them  do  not  add  much  to  the 
letting  value.  Every  new  tenant  makes  a dif- 
ferent disposition  of  the  fences. 

6946.  You  do  not  take  the  tenant’s  view  of 
the  value  of  fences,  do  you? — We  do  not  con- 
sider that  the  sort  of  fence  that  is  there  adds 
very  much  to,  or  takes  very  much  from,  the 
value.  One  man  pulls  them  down ; another 
man  puts  them  up. 

6947.  The  presumption  of  law  is,  is  it  not,  that 
landlords  do  all  the  repairs  ; is  not  that  so  ? — 
The  presumption  of  law  ? 

6948.  Yes? — Oh,  no.  Repairs  of  buildings, 
do  you  mean? 

6949.  Yes  ? — Oh,  no,  not  in  Ireland. 

6950.  What  I mean  is  this  : the  tenant  has  to 
show  his  improvements,  the  buildings  and  so 
forth,  and  if  he  cannot  show  them,  then  the 
buildings  and  so  forth  are  thrown  into  the 
general  value  of  the  land,  is  it  not  so  ? — First  of 
all,  there  is  a presumption  that  all  the  improve- 
ments are  made  by  the  tenant,  if  he  is  a yearly 
tenant. 

6951.  Then  in  testing  the  value  of  the  land, 
how  far  would  the  value  of  buildings  add  to  the 
letting  value  of  the  land  ? — That  is  not  the  way 
that  holdings  are  valued  in  Ireland.  Almost  the 
universal  way  in  which  the  valuing  is  done,  is,  to 
value  the  land  as  if  there  were  no  buildings,  and 
then,  if  there  is  rent  to  be  put  on  the  buildings, 
add  the  rent  for  the  buildings  in  addition  to  the 
value  of  the  land. 

6952.  Do  you  think  that  a satisfactory  way  of 
doing  it  ? — I do  in  Ireland,  where  the  buildings 
are  generally  built  by  the  tenant.  It  would  be 
useless  to  include  the  buildings,  when  in  nine 
cases  out  of  ten  you  would  have  to  deduct  the 
buildings  again  in  order  to  arrive  at  a fair  rent. 
We  do  not  put  any  rent  upon  the  buildings. 

6953.  Land  cannot  be  of  any  value  without 
buildings? — Some  of  the  most  valuable  farms  iu 
Ireland  have  no  buildings  on  them.  Some  farms 
in  Ireland  have  buildings,  and  the  tenants  would 
much  prefer  that  they  had  not,  because  they 
have  to  pay  rates  and  taxes  upon  them.  All  the 
grass  lands  have  no  buildings,  except,  of  course, 
the  herd’s  house,  which  is  generally  valued  at 
about  10s. 

6954.  1?  that  the  most  valuable  land  that  you 
are  speaking  of? — By  far  the  most ; the  valuable 
grazing  lands  of  Meath  have  no  houses  except 
the  herds’ houses. 
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6955.  Are  the  cattle,  then,  not  shedded  at  all 
all  the  year  round?—- Not  at  all. 

6956.  Then  there  is  no  hardship  in  ftiat  as 
regards  the  tenant ; the  buildings  are  not  con- 
sidered in  the  valuing  of  the  fair  rent? — No, 
except  in  those  cases  in  which,  as  I have  said,  the 
tenant  has  to  pay  a rent  on  buildings  which 
have  been  built  by  him ; those  cases  have 
occurred. 

6957.  In  cases  where  you  have  small  holdings 
of  a few  acres,  say  ten  acres? — In  those  cases 
the  landlord  never  claims  on  buildings.  Every- 
body knows  they  are  built  by  the  tenant.  The 
first  question  asked  iu  those  cases  generally  is, 
or  indeed,  in  all  cases  : “ Does  the  landlord  claim 
the  buildings,”  in  Court  I mean.  The  landlord 
nearly  always  says  he  does  not. 

6958.  The  tenant  has  made  them  ? — Yes. 

6959.  The  quantity  of  land  is  valued  by  the 
Court  valuer  ? — Yes. 

6960.  Now,  as  a matter  of  fact,  would  not 
those  buildings  and  sheds  add  enormously  to  the 
value  of  a piece  of  tilled  land  close  by  ? — 
Well,  I do  not  think  they  would,  most  of 
them. 

6961.  How  could  you  keep  cattle,  or  how 
could  you  get  your  manure  ; how  could  the , man 
live  so  as  to  cultivate  the  ground,  if  there  was  no 
house  on  the  holding  ? — Well,  the  whole  of  the 
buildings  in  those  cases  have  not  cost,  I suppose, 
more  than  ten  or  fifteen  pounds  ; that  would  be  a 
liberal  estimate. 

6962.  On  a farm  of  40  or  50  acres  ? — Oh,  no  ; 
you  said  “ 10  acres.” 

Mr.  Sexton. 

6963.  When  you  say  that  holdings  are  as 
valuable  without  buildings,  you  are  speaking 
simply  of  pastoral  holdings  ? — Yes. 

Mr.  Fuller. 

6964.  I am  trying  to  get  at.  the  villages.  I 
only  know  that  there  are  such  cases  of  nine  or 
ten  acres  of  cultivated  arable  land,  enclosed,  and 
with  a very  decent  house  upou  it,  sheds  for 
cattle,  and  so  forth.  What  I want  to  ask  is  this  : 
in  valuing  the  land  is  there  no  consideration 
taken  on  the  part  of  the  valuer  of  how  far  these 
buildings  and  sheds  have  contributed  to  the  value 
of  the  land  ? — None  whatever ; we  leave  them 
out  of  account  altogether  unless  we  should  value 
th;m,  and  put  the  rent  on  them  for  the  landlord. 

6965.  Suppose  the  land  to  be,  in  its  appearance 
to  the  valuer,  worth  21.  an  acre  to  the  landlord, 
and  the  landlord  built  those  buildings,  and  pro- 
vided all  the  appurtenances  of  the  farm,  how 
would  he  adjust  that  21.  an  acre? — The  differ- 
ence between  the  landlord  making  the  buildings 
and  the  tenant  making  the  buildings  is  this  : 
as  I have  said,  in  Ireland,  that  is  not  the  practice 
in  valuing ; in  England  it  is ; in  Ireland  it  is 
different ; in  Ireland  the  land  is  valued  on  the 
assumption  that  the  landlord  gives  the  tenant 
the  land  only  with  permission  to  build  the  build- 
ings on  it.  In  England,  now,  you  value  the 
whole  thing  together,  land  and  buildings. 

6966.  Then  it  seems  to  me  that  the  tenant- 
right  is  the  right  to  live  upon  the  land,  is  that 
so  ?— Yes,  with  the  right  to  build  a house  and 
live  there. 
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6967.  And  if  he  brings  the  land  up  in  value 
to  21.,  or  3/.,  or  4 1.  an  acre,  that  is  in  consequence 
of  his  living  upon  the  land,  and  he  is  rented 
upon  that  value  independent  of  anything  he  has 
contributed  towards  it  by  way  of  buildings? — I 
do  not  think  he  adJs  anything  to  the  land  by 
living  on  it;  he  generally  takes  a good  deal  out 
of  the  land. 

6968.  He  cannot  take  anything  out  of  the  land, 
which  is  prairie  land,  as  it  were? — But  there 
has  not  been  any  prairie  land  in  Ireland  for  long 
centuries.  I do  not  know  what  the  condition  of 
Ireland  was  when  in  prairie  ; I should  think  a 
great  deal  of  it  was  much  better  than  it  is  now, 
because  then  it  was  not  exhausted. 

6969.  I have  a recollection  of  seeing  a plot  of 
land  of  four,  five,  or  six  acres  on  the  side  of  a 
mountain  at  Achill.  Buildings  on  that  land 
were  done  by  the  tenant,  and  I want  to  know 
in  a wide  expense  of  heather  and  bog  land  of 
that  sort  how  (he  valuer  would  distinguish 
between  the  landlord’s  interest  in  the  land  and 
the  tenant’s  interest  in  the  land,  considering  that 
the  tenant  had  done  everything  in  that  respect, 
to  bring  that  land  up,  by  cultivation,  to  the  value 
of  a pound  an  acre  ? — The  valuer  would  allow 
the  tenant  what  he  thought  a fair  thing  for  his 
reclamation  of  the  land. 

6970.  But  this  is  a case  where  land  was  re- 
claimed, perhaps,  70  or  80  years  ago  ; is  not  that 
taken  into  consideration  ? —I  must  inquire  into 
the  circumstances  of  the  particular  case.  I can- 
not roughly  answer  a question  about  cases  that  I 
have  not  seen. 

6971.  The  law  does  not  assist  in  that  way? — 
No.  For  all  that  I know  there  might  have  been 
an  arrangement  between  the  landlord  and  the 
tenant  that  the  latter  would  not  have  to  pay  any 
rent  for  40  or  50  years  perhaps. 

6972.  So  far  as  the  law  is  concerned,  the 
tenant  would  pay  rent  upon  his  improvement  in 
that  particular  instance,  would  he  not  ? — Cer- 
tainly not ; if  he  proved  that  he,  or  his  prede- 
cessor, had  made  the  reclamation;  that  is  the 
law. 

6973.  That  is  the  difficulty ; suppose  he  can- 
not prove  it  ? — If  he  cannot  prove  it,  he  must 
pay. 

6974.  If  he  did  not  prove  it,  then  he  would 
have  to  pay  the  rent  upon  it  ? — Yes. 

6975.  That  is  a point  I rather  want  to  arrive 
at ; the  difficulty  of  proving  ?— It.is  subject,  of 
course,  to  the  presumption  that  the  improvements 
are  made  by  the  tenant. 

6976.  Or  the  landlord? — No,  the  presumption 
is,  that  everything  is  done  by  the  tenant,  if  he  is 
a tenant  from  year  to  year. 

Mr.  T.  W.  Russell. 

6977.  That  is  all  under  107.  valuation,  is  it 
not? — Oh,  no,  the  valuation  has  nothing  to  do 
with  it ; there  is  a general  presumption  that,  the 
improvements  are  made  by  the  tenant. 

6978.  Do  you  tell  the  Committee,  that  the 
presumption  at  the  present  moment  is  in  favour 
of  the  tenant  ? — Certainly. 


Mr.  Sexton. 

6979.  Is  it  not  the  fact  that  where  any  improve  • 
ments  were  made  20  years  or  upwards  before  the 
passing  of  the  Act  of  1870,  there  is  no  presump- 
tion on  behalf  of  the  tenant  ? — Quite  so. 

6980.  All  improvements  before  1850  have  to 
be  proved  ? — Yes. 

Mr.  Fuller. 

6981.  Do  you  think  that  the  exclusion  is  any 
detriment  to  the  tenants  who  occupy  land  as 
town  parks  ? — Of  course  they  would  like  to  get 
the  land  at  a lower  rent,  but  that  is  a question  of 
policy.  Introducing  town  parks  into  the  Act,  is 
introducing  a totally  new  class  of  tenancies  ; that 
is,  men  who  do  not  live  by  farming. 

6982.  Would  it  injure  landlords  if  care  was 
taken  to  reserve  their  rights  of  building  upon  it, 
and  so  forth  ? — It  certainly  would  if  their  rents 
were  reduced,  as  no  doubt  they  would  be. 

6983.  You  have  reason  to  suppose  that  the 
rents  are  not  unnecessarily  high  ? — No  ; I think 
they  are  agreed  to  by  men  who  are  perfectly 
familiar  with  farming  as  a means  of  living. 

6984.  If  they  are  fair  rents,  I suppose  the 
Court  would  fix  them  as  fair  rents? — I would  not 
presume  that. 

6985.  Do  not  you  think  so  as  a general  rule  ? 
— As  a general  rule  the  Court  would  know 
nothing  about  accommodation  value  of  lands  near 
a town.  Most  of  them  have  no  experience  of  it. 

6986.  Do  you  think  in  that  case  according  to 
their  character  the  rent  is  an  unfair  rent  ? — I 
do. 

6987.  Too  high  ? — Too  low  in  town  parks. 

6988.  Too  low? — Yes. 

6989.  Then  as  regards  fee  farm  grants ; I 
understand  that  there  all  improvements  are 
rented  ? — That  is  so. 

6990.  Do  you  think  that  is  fair  ? — No  ; I think 
that  is  a thing  that  ought  to  be  amended  ; I think 
it  is  a thing  that  was  not  foreseen  by  the  Act  of 
1881  or  the  Redemption  of  Rent  Act.  It  could 
not  have  been  foreseen. 

6991.  Have  the  landlords,  do  you  think,  any 
complaint  to  make  against  the  laws  as  they  are 
now  administered  ? — I do  not  know  that ; but 
they  do  make  complaints. 

6992.  In  what  way  ? — They  say  in  many  cases 
that  the  rents  are  too  low,  for  instance. 

6993.  All  they  want  is  a fair  rent,  I suppose  ? 
— They  want  what  they  think  the  fair  rent ; they 
do  not  want  what  we  very  often  think  the  fair 
rent. 

6994.  As  between  buyer  and  seller,  there  is 
always  a difference  of  opinion? — Quite  so. 

6995.  The  Court  is  set  up  for  the  purpose  of 
making  fair  rents  ? — Quite  so. 

6996.  Assuming  that  the  landlord  is  a reason- 
able person,  has  he  any  reason  to  complain  of 
the  rents  fixed  by  the  Court  ? — I do  not  know 
whether  he  has  anything  to  complain  of ; I know 
that  landlords  very  often  do  complain. 

6997.  In  your  opinion,  have  they  anything  to 
complain  of  ? — I cannot  express  an  opinion  upon 
that. 

6998.  Can  you  suggest  any  variation  in  the 
system  of  valuing  for  a fair  rent  ? — No  ; I do 
not  think  anything  is  practically  possible. 

6999.  Did 
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Mr.  Ml  Cartan. 

6999-  Did  I gather  the  impression  aright  from 
you  when  1 understood  you  to  say  that  the  pre- 
sumption is  that  all  the  improvements  are  made 
by  the  tenant? — Yes,  in  tenancies  from  year  to 
year,  subject  of  course  to  the  exceptions  to  that 
afterwards. 

7000.  You  have  had  a very  long  and  large 
experience  on  the  Land  Commission  ? — Yes. 

7001.  Throughout  all  that  experience,  in  what 
number  of  cases  were  the  improvements  pre- 
sumed to  be  the  tenant’s  without  actual  proof  of 
their  being  made  by  the  tenant,  or  by  some 
witness  on  his  behalf? — In  every  case  with  which 
I have  had  to  deal,  about  buildings  for  instance, 
if  it  is  a tenancy  from  year  to  year  there  it  is 
presumed  in  favour  of  the  tenant ; it  lies  on  the 
landlord  to  prove  the  contrary. 

7002.  Take  drainage? — Drainage  cannot  be 
dealt  with  in  that  way.  As  I have  explained 
before,  drainage  is  a thing  you  cannot  see ; when 
you  go  into  a field  you  cannot  see  whether  it  is 
drained  or  whether  it  is  not.  I know  land  which 
has  been  drained  for  a number  of  years,  and  no 
person  could  tell  now  whether  it  had  been  drained 
or  not. 

7003.  If  no  person  can  tell  now  whether  it 
has  been  drained,  do  you  consider  it.  an  improve- 
ment ? — Decidedly  it  may  be  an  improvement. 

7004.  When  you  could  not  see  the  drains? — 
What  I mean  is  where  the  drains  are  covered  up; 
but  you  can  see  the  water  running  possibly,  but 
you  do  not  know  from  how  many  drains  it  is 
coming  ; it  may  be  from  half  the  field,  or  it  may 
be  from  the  whole,  or  from  only  a smaller  part. 

7005.  Do  you  mean  to  tell  me  that  an  expert 
would  not  know  whether  there  were  good  work- 
ing drains  there  by  looking  at  them  ? — They  are 
covered  up. 

7006.  Undoubtedly,  but  there  is  the  outlet?— 
Yes;  as  I say,  he  could  see  water  running  from 
them,  but  that  would  not  tell  him  anything  as  to 
the  quantity  of  the  drains. 

7007.  Is  it  not  by  that  outlet  that  he  can  judge 
of  the  value  they  add  to  the  farm? — No,  certainly 
not ; he  cannot. 

7008.  What  value  does  he  put  upon  the  drains 
at  all  ?— He  must  take  the  word  of  someone  who 
can  tell  him  how  much  drainage  he  knew  was 
made,  where  the  drains  are,  and  how  far  apart, 
whoever  supports  the  claim  for  drains  in  Court. 
I ask  these  questions,  otherwise  it  is  impossible 
to  make  any  estimate  of  the  value  of  the  drainage. 

7009.  From  previous  witnesses  I understood 

that  the  object  of  going  on  to  the  farm  was 
to  see ? — To  see  as  much  as  could  be  seen. 

7010.  To  see  what  improvements  existed,  and 
whether  the  improvements  proved  in  Court  did 
exist  there  or  not  ? — That  is  one  of  the  improve- 
ments that  cannot  be  proved  with  exactitude. 

7011.  Then  the  Commissioner  gives  the  tenant 
credit  for  what  he  swears  the  drainage  is  worth 
without  observing  it  himself? — I do  not  say  that ; 
I think  he  gives  the  tenant  credit;  he  estimates 
from  the  evidence  and  what  he  sees  bow  much  it 
is  worth,  and  gives  credit  for  that ; but  I think 
very  often  it  is  a very  vague  guess. 

7012.  And  if  he  saw  the  drains  upon  the  farm 
would  not  that  assist  him? — But  they  are  not 

0.122. 
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open,  and  that  is  the  difficulty  ; they  are  covered 
up. 

7013.  But  there  are  open  drains  ? — Now,  you 
are  coming  to  a different  class  of  drains  ; he  sees 
the  different  improvements. 

7014.  The  different  class  of  drains  ; let  us  go 
to  the  open  one.  Do  you  say  as  to  the  open 
drains  that  the  tenant  is  not  bound  to  prove  the 
making  of  them  in  Court  ? — He  is  bound  to  prove 
making  all  of  them  in  Court. 

7015.  If  he  is  bound  to  prove  the  making  of 
them  in  Court,  where  then  is  the  presumption 
that  they  belong  to  the  tenant  ? — Well,  no,  I do 
not  think  he  is  bound  to  prove  them,  unless  there 
is  a preliminary  answer  which  leads  to  the  belief 
that  they  were  made  beyond  the  period  for  which 
the  presumption  exists. 

7016.  1 should  like  you  to  be  clear  upon  that, 
because  your  evidence  is  not  consistent  with  the 
evidence  given  by  any  other  Commissioner  upon 
that  point.  You  say  he  would  not  be  bound  to 
prove  ? — I think  not,  unless,  as  I say,  somebody 
proved  that  they  were  there  at  a time  when  the 
presumption  ceased  to  run. 

7017.  What  has  been  your  practice  in  these 
cases? — What  class  of  case  ? 

7018.  Take  the  case  of  open  drains  of  which 
the  tenant  is  obliged  to  state  the  number  of 
perches  on  the  back  of  his  notice ; what  do  you 
require  the  tenant  to  do  when  he  comes  into 
Court  ? — The  general  thing  is  that  somebody 
measures  the  drains,  says  they  are  there,  and  in 
nearly  all  cases  he  says  he  has  made  them. 

7019.  And  in  nearly  all  the  .cases  he  says  he 
has  made  them? — Yes. 

7020.  Suppose  he  does  not  say  that?— If  he 
cannot,  or  if  sombebody  else  does  not,  he  is 
always  cross-examined  to  know  how  long  they 
have  been  there. 

7021.  So  that  in  cases  where  the  tenant  fails 
to  make  proof  of  the  making  of  the  drains  by 
himself  or  his  predecessor,  then  he  is  always 
asked  how  long  they  have  been  there,  is  that  it  ? 
— Generally. 

7022.  But  suppose  that  he  cannot  prove  that 
they  were  made  by  himself  at  all,  or  his  pre- 
decessor, what  do  you  do  in  that  case  ? — That 
throws  back  the  making  of  the  drains  to  such  a 
time  that  the  presumption  ceases  to  be  in  favour 
of  the  tenant,  and  he  is  not  allowed  for  them. 

Mr.  T.  W.  Russell. 

7023.  You  have  been  describing  proof,  not 
presumption  ? — You  must  take  both  together, 
presumption  and  proof. 

Mr.  M‘ Cartan. 

7024.  1 will  give  you  a very  common  case,  a 
case  where  the  farmer  himself  dies  and  leaves  a 
wife  and  young  family,  where  the  wife  or  family 
cannot  prove  the  actual  making  of  the  drains 
though  they  know  they  were  made  ; what  do  you 
do  in  a case  of  that  sort?— I think  in  all  cases  of 
that  sort  that  I have  seen,  the  tenant,  if  not  able 
to  prove  them,  inasmuch  as  the  possible  necessity 
is  pointed  out,  gets  a witness,  and  generally  has 
the  witness  ready. 

7025.  Suppose  he  could  not  get  the  witness? 
— The  next-door  neighbour  very  often  knows 

7.  z 4 they 
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Mr.  Ml  Cartan — continued, 
they  were  made  there  but  did  not  see  them 
made,  because  they  are  made  from  day  to  day 
and  from  year  to  year  ; in  that  case  what  would 
you  do  suppose  you  could  get  no  actual  proof 
that  the  drains  were  made  by  the  tenant  or  his 
predecessor,  what  is  your  practice  under  those 
circumstances  ? — I say  unless  the  landlord  gave 
some  proof  that  they  were  made  before  the 
period  at  which  the  presumption  ceases,  we 
should  say  the  presumption  was  that  they  were 
made  by  the  tenant. 

Mr.  T.  IV.  Russell. 

7026.  What  is  the  use  of  going  into  all  the 
evidence  if  you  would  say  that? — Into  what 
evidence  ? 

7027.  My  point  is  this  : you  have  just  de- 
scribed to  Mr.  M‘ Cartan  what  takes  place  in  a 
Sub-Commission  Court  when  a question  of  open 
drains  arises? — Yes. 

7028.  If  the  widow  or  the  children  are  not 
able  to  prove  them,  you  tell  us  that  they 
generally  get  a witness  to  prove  them  ? — If  the 
necessity  arises. 

7029.  If  the  necessity  arises? — That  is,  if  the 
landlord  gives  any  evidence  to  lead  us  to  suppose 
that  they  have  been  made  upwards  of  40  years 
the  time  when  the  presumption  ceases. 

7030.  I submit  that  that  is  not  the  case  Mr. 
M‘Cartan  put.  He  put  the  ordinary  case  that  1 
have  described,  and  you  then  told  us  that  the 
presumption  in  this  case  was  in  favour  of  the 
tenant;  you  have  been  telling  us  for  the  last  ten 
minutes  that  you  require  proof,  and  what  I want 
to  know  is,  if  proof  is  required  where  does  the 
presumption  lie? — I do  not  think  we  do  require 
proof,  because  we  assume  that  they  are  made  by 
the  tenant  if  they  are  there. 

7031.  What  do  you  want  the  widow’s  witness 
for  then?— She  nearly  always  produces  a witness 
in  order  to  rebut  the  presumption  that  they  are 
made  more  than  24  years  ago. 

Mr.  Dillon. 

7032.  Is  there  a “ presumption  ” ? — The  pre- 
sumption ceases  if  they  have  been  made  44  years. 

Mr.  Sexton. 

7033.  That  is  44  years  ago,  not  24  ? — In  the 
case  of  drains  it  refers  to  the  passing  of  the  Act 
of  1870,  20  years  before  that  time  1 should  say. 

Mr.  T.  IT'.  Russell. 

7034.  That  is  1850  ? — That  is  1850.  As  a 
matter  of  fact,  the  procedure  is  that  the  tenant 
nearly  always  produces  evidence  to  show  who 
made  the  drains  and  when  they  were  made. 

Mr.  M‘  Cartan. 

7035.  I have  known  myself  hundreds  of  cases, 
and  that  is  why  I ask  these  questions  : Do  I 
understand  that  in  the  case  where  the  tenant  is 
dead,  or  in  another  very  common  case  where  the 
tenant  is  the  purchaser  of  a farm,  and  the  late 
tenant  has  gone  abroad,  or  something  of  that 
kind,  in  such  a case  as  that,  and  where  the  tenant 
has  not  it  in  his  power  to  prove  the  making  of 
the  drain,  or  of  the  improvements,  what  is  your 


Mr.  Mi  Cartan — continued, 
ordinary  practice,  because  it  must  be  a very 
common  case? — Well,  a thing  like  open  drains 
that  are  visible,  I should  say  that  in  that  case  the 
tenant  is  allowed  for  them. 

7036.  In  the  case  of  closed  drains,  what  is 
your  practice  ? — That  requires  somebody  to 
prove  that  they  have  been  made,  because  they 
cannot  be  seen  when  you  go  on  the  land. 

7037.  If  the  presumption  is  in  favour  of  open 
drains,  why  is  it  not  in  favour  of  the  closed 
drains  ? — Because  the  open  drains  are  visible, 
while  the  existence  of  the  closed  drains  cannot 
be  known  without  the  evidence  of  some  one  who 
has  either  made  them  or  seen  them  made. 

7038.  Cannot  the  expert  who  goes  on  the 
farm,  seeing  these  drains  running,  form  some 
estimate  of  the  value  of  those  drains  to  the  farm  ? 
— Not  the  least,  I assure  you  ; because  he  can- 
not guess  approximately  what  quantity  of  land  is 
drained,  or  what  number  of  perches  of  drains 
there  are  there  ; it  is  true  he  sees  the  outlet,  but 
that  may  be  the  outlet  from  one  perch  or  from 
500  perches  of  drains. 

7039.  Then  do  I understand  that  in  a case  like 
that,  if  the  tenant  claimed  500  perches  of  drains, 
and  you  only  saw  the  outlet,  he  would  get  credit 
for  the  500  perches  of  drains,  although  there 
might  be  only  50  jierches  in  it  ? — The  Sub-Com- 
missioners would  see  the  land  and  they  would 
form  the  best  estimate  they  could  about  whether 
he  was  telling  the  truth  or  not. 

7040.  So  that  it  is  arrived  at  in  part  from 
their  observation  on  the  farm  ? — It  is  partly  on 
observation  and  partly  on  what  is  sworn. 

7041.  You  go  this  length,  at  all  events,  you  say 
that  in  all  cases  your  practice  has  been  to  pre- 
sume in  favour  of  the  tenant  as  to  improvement?  ? 
— In  the  case  of  visible  improvements. 

7042.  Now  take  reclamation  ; it  may  or  may 
not  be  a visible  improvement? — Quite  so  ; in  a 
very  old  reclamation  it  must  be  a visible  im- 
provement. 

7043.  In  the  case  of  reclamation  what  would 
you  do ; would  you  require  to  know  by  whom 
the  reclamation  had  been  made?— Well,  I think 
so ; yes. 

7044.  So  that  in  a case  of  reclamation  you 
would  require  strict  proof,  in  justice  to  the  land- 
lord, as  to  the  making  of  the  improvements? — I 
think  it  would  be  necessary  in  order  to  estimate 
the  value  of  the  reclamation,  and  so  on. 

7045.  So  that  in  order  to  estimate  the  value  of 
the  reclamation  you  require  strict  proof  that  it 
was  made  by  the  tenant,  or  by  some  person  who 
saw  it  making  ? — Yes. 

7046.  Have  you  had  experience  in  Ulster  on 
this  question  of  improvements  ? — I was  in 
Monaghan  alone. 

7047.  Was  the  practice  in  Monaghan  just  the 
same  as  in  all  other  parts  ; that  all  the  improve- 
ments the  tenant  claimed  were  presumed  to  be 
his  without  proof? — Well,  buildings  certainly 
were.  In  other  cases,  I think,  the  tenant,  with- 
out any  question,  generally  gave  evidence  of  the 
making  of  the  improvements  ; that  is  my  re- 
collection. 

7048.  As  a matter  of  fact,  is  not  the  tenant, 
the  moment  he  is  put  into  the  box,  put  on  his 
proof  as  to  the  improvements  scheduled  on  the 
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Mr.  M(  Car  tan — continued, 
back  of  his  notice? — Yes,  that  is  the  general 
course,  except,  as  I say,  in  the  case  of  buildings, 
if  it  is  a tenancy  from  year  to  year,  there  is  the 
presumption. 

7049.  Has  not  he  put  the  buildings  on  the 
back  of  the  notice  also  ? — Yes,  on  the  schedule 
he  gives  notice  of  his  claim,  but  the  proof  of  this 
claim  would  merely  rely  on  the  presumption. 

7050.  As  to  other  items  not  scheduled  on 
the  back  of  the  notice  there  is  his  sworn  testi- 
mony ? — Yes. 

7051.  And  after  (hat  sworn  testimony  I pre- 
sume they  are  presumed  to  belong  to  him,  after 
he  proves  them  ? — Yes,  but  you  must  remember, 
as  I have  said  again  and  again,  the  drains  ate 
not  visible,  and  unless  somebody  says  he  saw 
them  being  made  you  cannot  tell  they  are  there. 


Mr.  Me Carton — continued. 

You  cannot  tell  that  stones  have  been  rooted  up 
out  of  a field  unless  somebody  says  that  it  has 
been  done  ; they  are  gone. 

7052.  There  are  two  very  different  questions 
there,  one  as  to  whether  the  improvements  were 
made,  the  other  by  whom  they  were  made  ? — 
You  cannot  possibly  separate  the  two.  No  man 
can  swear  that  they  were  made  unless  he  is  in  a 
position  to  swear  that  he  saw  them  made. 

7053.  Is  it  not  possible  that  in  many  cases  you 
could  have  a witness  who,  20  years  ago,  saw  the 
land  in  its  unreclaimed  state,  but  could  not  prove 
anything  at  all  as  to  who  was  the  person  who 
reclaimed  it  ? — Certainly  ; I should  consider  that 
very  good  evidence  that  the  tenant  in  occupation 
reclaimed  it. 

7054.  And  you  would  presume  that? — 
Decidedly. 
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Mr.  Brodrick. 

Mx*.  Carson. 

Mr.  Clancy. 

Mr.  Dillon. 

Mr.  Hayes  Fisher. 
Mr.  Fuller. 

Mr.  Leese. 


Mr.  Macartney. 

Mr.  M'Cartan. 

Mr.  John  Morley. 

Mr.  T.  W.  Russell. 
The  Solicitor  General. 
Mr.  Sexton. 

Colonel  Waring. 


The  Right  Honourable  JOHN  MORLEY,  in  the  Chair. 


Mr.  Laurence  Doyle,  again  called  in  ; and  further  Examined. 


Mr.  Mt  Cartan. 

7055.  I JUST  want  to  ask  you  about  a case  in 
which  I think  you  gave  a decision.  Do  you 
remember  a case  of  Mrs.  Supple,  tenant,  and 
Archibald,  landlord?  It  was  heard  in  November 
last  at  Ballyglass  ? — I do  not  remember  it  by 
name. 

7056.  I will  just  tell  you  the  facts ; perhaps 
you  will  then  remember  it.  On  Mrs.  Supple’s 
death  there  was  a considerable  amount  of  arrears 
due  to  the  landlord ; the  rent  had  been  52 /.,  and 
in  consideration  of  Mrs.  Supple  undertaking  to 
pay  the  arrears  it  was  reduced  to  30/. ; she  had 
30/.  rent,  and  she  paid  the  arrears  ; then  there 
was  a demand  made  to  have  the  rent  restored  to 
the  old  rent,  52/.  She  served  notice  and  came 
before  your  court  ? — I do  not  remember  the  case 
now. 

7057.  The  rent  was  fixed  at  42/.  10s.,  and 
there  was  an  appeal  by  the  tenant.  The  court 
valuer  valued  it  at  35/.  10s.,  and  the  Chief  Com- 
missioner fixed  it  at  36/.  You  have  no  recollec- 
tion of  that? — Not  the  slightest. 

7058.  Then  I cannot  ask  you  any  question 
about  it  ? — Of  course  I could  easily  find  my  note 
of  it. 

7059.  In  one  of  your  answers  on  the  last  day 
you  told  the  Committee  that  you  thought  the 
town-parks  were  let  too  cheap  ? — No,  I did  not 
say  that,  I think. 

Mr.  Sexton. 

7060.  It  was  ambiguous.  I think  what  you 
meant  to  convey  was  that  agricultural  rents  for 
them  would  be  too  low,  was  it  not  ? — Perhaps  so. 

Mr.  M‘  Cartan. 

7061.  In  Question  6986  you  were  asked:  “Do 
you  think  in  that  case,  according  to  their  character, 
the  rent  is  an  unfair  rent  ? ” and  you  answered, 
“ I do.”  Mr.  Fuller  put  the  question  to  you, 
“ Do  you  think  in  that  case,  according  to  their 


Mr.  M‘ Cartan — continued, 
character  ” (that  is  the  accommodation  value), 
“ the  rent  is  an  unfair  rent.  (A.)  I do.  (Q.)  Too 
high  ” ; and  you  say,  “ Too  low  in  town-parks  ” ? 
— Will  you  kindly  read  the  question  before  that, 
because  it  evidently  refers  to  something  before. 
I think  that  Mr.  Fuller  asked  me  to  say  whether 
I thought  the  Sub- Commissioners  would  fix  fair 
rents  on  town-parks,  having  regard  to  the  accom- 
modation value ; and  my  answer  was,  or  what  I 
intended  to  say  was,  that  I thought  not,  because 
I thought  they  would  not  take  into  account  the 
accommodation  value,  but  that  they  would  fix 
the  rents  on  the  basis  of  their  being  agricultural 
holdings  with  proximity  value. 

7062.  Why  do  you  think  they  would  not  take 
into  account  everything  they  ought  ? — Because 
I think  most  of  them  do  not  know  what  the  value 
of  accommodation  land  near  a town  is  ; they  have 
had  no  opportunity  of  being  practically  ac- 
quainted with  it ; they  are  farmers. 

7063.  Can  you  tell  the  Committee  what  you 
believe  would  be  the  effect  in  the  case  of  a 
tenant  who  has  now  got  a rent  fixed  and  who 
failed  for  want  of  witnesses  to  prove  all  the  im- 
provements that  he  was  then  entitled  to  ; would 
there  be  a stop  upon  him  in  coming  into  court 
again  ? — That  is  a question  of  law ; and  I should 
prefer  not  to  answer  until  it  comes  up  for  deci- 
sion. I think  it  is  a very  serious  question  how 
far  the  fixing  of  the  judicial  rents  will  affect  this 
question  in  the  future. 

7064.  For  example,  suppose  the  tenant  had 
not  got  the  improvements  all  put  on  the  back  of 
his  notice,  would  he  be  stopped  from  going  into 
proof  of  them  ? — I should  prefer  not  to  give  any 
answer  to  that  until  it  comes  up  for  decision, 

7065.  Do  you  consider  it  is  a serious  position? 
— I do. 

Mr.  Sexton. 

7066.  Do  you  hold  any  land  as  a tenant? — 
I do. 

7067.  Where? 
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Mr.  Sexton — continued. 

7067.  Where? — In  the  county  of  Wexford. 

7068.  From  year  to  year? — No,  under  lease. 

7069.  Have  you  had  a fair  rent  fixed  ? — 
No. 

7070.  Do  you  hold  any  land  as  landlord? — 
Yes. 

7071.  Where? — In  county  Wexford  also. 

7072.  Have  you  many  tenants  ? — I have  some 
tenants  ; a few. 

7073.  On  what  tenure?  — Some  leasehold; 
some  from  year  to  year. 

7074.  Have  they  gone  into  court? — No. 

7075.  None  of  them  ? — No. 

7076.  Have  you  read  Mr.  Bailey’s  paper 
showing  the  exclusions  from  the  fair  rent  pro- 
visions ? — No,  I have  not. 

7077.  You  heard  his  evidence? — Yes. 

7078.  Taking  his  paper  as  a summary  of  his 
evidence,  do  you  say  that  he  gave  an  accurate 
account  of  the  law  as  developed  by  the  tribunals? 
— 1 think  he  did,  generally.  I should  not  like  to 
commit  myself  to  every  statement  in  his  evidence 
without  reconsidering  it,  but  I think  it  was 
generally  accurate. 

7079.  Does  any  matter  occur  to  your  mind  on 
which  it  was,  as  a summary,  inaccurate  ? — No. 

7080.  So  far  as  you  know  at  present  the  sum- 
mary is  accurate  ? — I think  so. 

7081.  And  any  exclusions  on  these  four  pages 
may  turn  up  as  a matter  of  law  in  any  case, 
although  you  say  that  some  of  them  have  not 
come  within  your  own  experience? — Yes. 

7082.  Still  they  may  turn  up  at  any  time  ? — 
Yes;  I presume  so. 

7083.  I understand  that  you  do  not  approve 
of  the  shortening  of  the  statutory  term? — No,  I 
do  not. 

7084.  Agriculture  in  Ireland  is  subject,  is  it 
not,  to  frequent  fluctuations  ? —Yes,  but  not 
more  than  in  any  other  country  I should  think. 
Latterly  it  has  been  subject  to  fluctuations. 

7085.  I suggest  to  you  that  it  is,  more  than  in 
most  other  countries,  in  respect  to  harvests  and 
yields  ? — I am  not  aware  that  it  is. 

7086.  Have  we  not  had  successions  of  bad 
years  in  Ireland  very  frequently  ? — Yes,  and  in 
England  too. 

7087.  Would  you  say  to  the  same  extent? — 
Well,  I think  so. 

7088.  At  any  rate  we  have  had  successions  of 
bad  years  ; for  instance,  from  1878  to  1880? — 
Yes  ; from  1878  to  the  present  there  have  not 
been  many  really  good  years,  either  in  England 
or  in  Ireland,  I think. 

7089.  But  I think  there  were  several  pre- 
vious to  1878,  and  again  after  1885  ? — Yes  ; I 
mean  as  to  harvests,  there  were  bad  harvests. 

7090.  Yes,  “ bad  years,”  as  they  are  called  in 
Ireland? — Well,  of  course  in  Ireland  it  is  the 
goodness  or  the  badness  of  times  with  regard  to 
cattle  that  people  regard  more  than  harvests. 

7091.  They  regard  the  cattle  more,  do  they 
not? — Yes,  the  cattle  are  far  the  most  important 
in  that  country. 

. 7092.  Then  also  there  are,  as  we  know,  fre- 
quent fluctuations  in  price? — Yes. 

7093.  The  prices  that  prevailed  from  the 
passing  of  the  Land  Act  up  to  1885  were  very 

0.122. 


Mr.  Sexton — continued. 

different  from  those  that  ruled  in  the  years  after 
1886,  were  they  not? — There  were  some  very 
low  prices  before  1885  ; on  the  whole,  they  have 
been  lower  since,  considei’ably ; especially  for 
inferior  cattle. 

7094.  They  fell  very  heavily  in  the  years  after 
1886,  did  they  not? — Well,  I think  the  fall 
began  about  the  autumn  of  1884. 

7095.  It  began  to  be  felt  on  your  rents  in 
1887? — Yes,  probably. 

7096.  I suppose  you  have  observed  the  evi- 
dence of  Mr.  Commissioner  Fitzgerald  that  the 
reductions  in  1887  were  nearly  double  what  they 
had  been  in  1885;  that  is  to  say,  they  had  been 
18  per  cent,  in  the  former  year,  and  31  per  cent, 
in  the  latter? — Yes;  and  I think  there  was 
another  reason  beside  the  fall  of  prices,  in  1887 
particularly;  1887  was  a dry  year,  and  I think 
a great  deal  of  land  was  valued  lower  on  account 
of  the  very  bad  appearance  it  presented. 

7097.  It  was  a question  of  another  sort  affect- 
ing rent  ? — Yes,  but  affecting  it  only  for  one 
year-. 

7098.  Is  it  a fact,  as  I hear,  that  in  Ireland, 
where  contract  is  free,  it  is  difficult  now  in  some 
cases  to  get  more  than  half  or  about  half  the  rent 
that  could  have  been  got  about  1882?— What, 
in  new  lettings  ? 

7099.  Yes? — I have  never  heard  that. 

7100.  Taking  free  contract  in  1882  and  1883, 
where  it  existed,  is  it  not  a fact  that  a man 
would  not  be  willing  to  give  much  more  than 
half  the  rent  now  ? — I have  never  heard  that. 

7101.  You  think  the  rent  given  now  would  be 
substantially  lower  where  the  contract  was  free 
than  the  rent  given  about  1882  ? — Yes,  I think 
it  would.  I beg  your  pardon,  “ lower  than 
1882  ”? 

7102.  Or  that  period?— The  great  change 
occurred  in  1879,  and  the  change  was  more  or 
less  permanent  in  1880  and  1881 ; but  I think 
the  rent  would  be  very  much  lower  now  than  it 
would  have  been  in  1875  and  1876. 

7103.  But,  generally  speaking,  is  not  this  the 
state  of  affairs  : that  in  the  last  15  years  there 
appears  to  have  been  a heavy  fall  in  the  years  of 
great  disaster,  1879  to  1881  ; that  prices  then 
impi-oved  considerably  up  to  1884 ; that  then, 
again,  there  was  a heavy  depression,  lasting  for 
some  years  further,  and  that  market  prices  and 
the  value  of  agricultural  land  are  lower  now  than 
they  were  in  the  six  years  succeeding  the  Land 
Act? — Yes,  I think  so. 

7104.  You  know,  of  course,  that  it  became 
necessary  about  some  six  years  after  the  passing 
of  the  Land  Act  that  the  Legislature  should  in- 
terfere to  save  the  tenants  by  adjusting  rents 
fixed  in  the  previous  six  years? — Yes. 

7105.  Now  looking  to  all  that  varying  ex- 
perience at  nearly  the  end  of  the  period  of  15 
years,  does  it  not  occur  to  you  that  a statutory 
term  of  15  years  fits  itself  rather  badly  to  the 
exigencies  of  Irish  agriculture  ? — If  we  were  to 
assume  that  there  would  be  in  the  next  15  years 
the  same  amount  of  fluctuation  ; it  may  be  that 
the  term  would  be  too  long,  but  I do  not  think 
that  is  probable ; things  have  fallen  low,  and  I 
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Mr.  Doyle. 


[ Continued. 


Mr.  Sexton — continued. 

do  not  thij  'i  there  is  much  sign  of  their  going 
lower. 

7106.  I believe  Mr.  O’Keeffe  is  an  agricultural 
expert  ? — Yes,  and  a very  good  one. 

7107.  A very  good  one,  and  a good  chemist  ? — 
Yes. 

7108.  We  heard  from  him  that  there  is  a defi- 
nite downward  tendency  still  in  prices? — In 
corn  there  is,  of  course ; we  all  know  that  in 
wheat  there  is ; I suppose  everybody  knows  it. 
T n good  cattle  I do  not  know  that  there  is  ; for 
instance,  I have  heard  that  the  letting  of  grass  in 
Meath  this  year  is  better  than  it  has  been  for  a 
couple  of  years. 

7109.  But  there  is  rather  a general  downward 
tendency ; would  you  differ  from  Mr.  O’Keeffe 
about  that ; would  you  say  there  is  an  upward 
tendency,  or  that  the  tendency  is  even? — I 
think  it  is  pretty  even  now  and  has  been  for 
some  time ; I do  not  see  much  difference,  in 
good  things  especially. 

7110.  Now,  the  continuing  of  the  present 
statutory  rent  would  depend,  would  it  not,  in 
some  measure  upon  the  correctness  of  the  fore- 
cast made  by  a valuer  as  to  the  statutory  term  ? 
— No  doubt. 

7111.  Do  you  look  back  upon  past  prices  and 
fluctuations,  and  from  those  do  you  attempt  to 
gauge  the  future  in  fixing  your  rent  ? — Yes. 

7112.  Taking  the  experience  of  the  last  15 
years  to  be  such  as  you  say,  and  assuming  that 
it  may  repeat  itself  two  or  three  times  in  the 
next  15  years,  would  not  the  fluctuations  both 
in  yield  and  price  seriously  affect  the  capacity  of 
the  tenant  to  pay  the  rent  ? — That  is  so.  On 
the  other  hand  you  must  put  the  disadvantages  of 
shoriening  the  term. 

7113.  At  present  I should  like  to  confine 
myself  to  the  advantages  ? — There  is  no  doubt 
that  would  be  so. 

7114.  You  would  not  commit  yourself  (o  any 
formula  as  to  the  proportion  between  rent  and 
gross  produce  ; we  sometimes  hear  the  formula 
that  a man  must  make  “ three  or  four  rents  ” ? — 
That  differs  altogether  on  different  sorts  of  land. 

7115.  I know  that,  but  on  ordinary  agricul- 
tural holdings  it  is  said  that  he  must  make  “ three 
or  four  rents”  ? — I do  not  think  you  would  ever 
get  people  to  agree  what  the  proportion  should 
be  ; you  would  have  to  fix  it  on  each  individual 
holding  according  to  the  circumstances,  so  that  it 
would  be  impossible  to  carry  out  any  system  of 
that  kind.  The  easiest  way  to  apportion  it  is  to 
take  a good  dairy  farm  ; people  arrived  there  at 
a pretty  general  idea  as  to  the  proportion  that 
ought  to  be  paid  for  rent. 

7116.  Do  not  you  think  it  would  be  a safe 
thing  to  limit  the  prophetic  powers  of  the  valuer 
as  much  as  possible  ; he  would  be  more  likely  to 
prophesy  soundly  for  seven  than  for  15  years, 
would  he  not  ? — Yes,  I presume  he  would. 

7117.  And  even  if  he  went  astray,  it  would 
not  so  much  matter,  would  it? — No,  it  would 
not. 

7118.  Of  course,  in  speaking  of  fluctuations, 
I am  speaking  of  fluctuations  up  as  well  as  down  ? 
—Yes,  of  course. 

7119.  The  interests  of  the  landlord  may  be 
affected  ?—  Certainly. 


Mr.  Sexton — continued. 

7120.  I think  you  suggested  that  a short 
statutory  term  would  upset  the  country  ? — Yes, 
I think  it  would  have  very  much  the  effect  of 
keeping  the  people  occupied  in  their  fair-rent 
cases  instead  of  minding  their  business,  and  in 
neglecting  their  farms  purposely  in  order  to  pre- 
pare for  the  next  hearing  of  their  cases,  so  as 
not  to  have  the  farm  in  too  good  a condition  when 
valued. 

7121.  Do  you  suggest  that  tenants  in  Ireland, 
if  you  had  a short  statutory  term,  would  wilfully 
deteriorate  the  farm  in  order  to  deceive  you  as 
to  the  value  of  it  ? — I think  a great  many 
would. 

7122.  The  evidence  here  is  uniformly  to  the 
effect  that  the  valuers  take  very  good  care  not 
to  allow  wilful  deterioration  on  the  part  of  the 
tenant  to  lower  the  amount  of  the  rent  ? — It  is 
not  quite  uniform,  because,  as  I said  when  I was 
examined  here  the  first  day,  whatever  any 
valuers  may  intend,  they  are  influenced  by  what 
they  see,  and  if  the  farm  is  deteriorated,  no 
matter  what  they  intend  to  do,  they  will,  as  a 
matter  of  fact,  put  the  rent  low. 

7123.  The  fixing  of  a rent  upon  this  elaborate 
pink  report  is  a very  complicated  operation  ? — 
It  is  not  more  complicated  than  before,  except 
that  there  is  more  written  down. 

7124.  Then,  although  you  go  through  all 
these  forms  in  fixing  the  rents,  the  rent  may  be 
much  more  simply  fixed  than  the  form  indicates  ? 
— I think  we  went  through  all  the  processes  that 
are  indicated  in  that  paper  without  putting  them 
down  in  writing. 

7125.  But  we  know,  I think,  now  by  these 
returns  how  the  rent  is  fixed  ?■ — Yes. 

7126.  Do  you  contend  that  a gentleman 
capable  of  competently  following  this  return,  and 
from  these  numerous  factors  deducting  the  fair 
rent,  is  incapable  of  telling  what  should  be  the 
ordinary  condition  of  a farm  wilfully  deteriorated? 
— I think  very  often  he  is ; it  is  an  extremely 
difficult  thing  to  do. 

7127.  But  when  the  valuers  declare,  as  I put 
to  you  they  have  declared,  that  they  would  not 
allow  wilful  deterioration  on  the  part  of  the 
tenant  to  affect  their  fixing  of  the  rent,  do  you 
not  think  the  tenant  would  consider  himself  run- 
ning a dangerous  risk  if  he  deteriorated  the  farm 
upon  the  chance  of  getting  a lower  rent  ? — 
Whatever  they  might  declare,  my  opinion  is,  as  I 
have  said,  that  they  are  affected  by  the  deterio- 
rated state  of  the  farm. 

7128.  Are  they  affected  similarly  when  a farm 
is  in  exceptionally  good  condition  ? — I think  so. 

7129.  It  seems  strange  that  a man  who  can 
arrive  at  the  value  of  a piece  of  land  by  this  sys- 
tem is  unable  when  it  is  in  low  or  high  condi- 
tion to  tell  what  would  be  its  value  in  the  ordi- 
nary condition? — Well,  I do  not  believe  in 
valuing  hypothetically  to  any  large  extent.  I 
think  most  valuations  consist,  to  a considerable 
extent,  in  valuing  what  the  man  has  before  his 
eyes.  If  a farm  is  in  very  good  condition  he  can 
scarcely  prevent  himself  from  thinking  it  better 
than  it  ought  to  be  by  itself;  and,  on  the  other 
hand,  if  it  is  deteriorated,  he  can  scarcely  sup- 
pose what  it  would  be  if  it  were  not  deteriorated  ; 
that  is  my  opinion. 

7130.  Other 
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7130.  Other  valuers  here  have  felt  no  doubt  of 
their  capacity  to  do  that? — Undoubtedly. 

7131.  You  are  conscious  of  their  infirmities  ? — 
And  of  my  own. 

7132.  I may  say  that  I have  very  little  doubt 
about  your  capacity  to  ascertain  what  would  be 
the  ordinary  condition  of  a farm  wilfully  deterio- 
rated ; you  say,  however,  that  it  upsets  the 
country.  Which  upsets  the  country  most,  would 
you  say;  leaving  rents,  fixed  between  1882  and 
1885,  which  are  now  too  high,  to  be  paid  for 
several  other  years,  or  reducing  them  to  the  level 
of  fair  rents  ? — I do  not  know,  but  I know  there 
is  a great  deal  of  waste  of  time  and  money,  which 
tenants  feel  very  much ; I know  in  some  cases 
they  prefer  not  to  go  into  court  on  account  of 
that. 

7133.  But  if  the  option  before  the  man  were 
either  to  go  on  paying  a high  rent  for  15  years, 
or  to  get  it  reduced  to  a fair  rent  at  once  (or 
soon),  do  not  you  think  he  would  like  to  spend  a 
little  money  in  getting  the  rent  reduced? — Yes, 
if  he  were  sure  of  getting  what  he  thought  a 
satisfactory  reduction  ; if  he  was  sure  the  rent 
would  continue  too  high  a rent,  or  a good  deal 
too  high,  he  might  prefer  to  go  into  court ; but  I 
know  that  many  tenants  have  great  reluctance 
to  go  into  court. 

7134.  Reluctance? — Yes. 

7135.  Why? — On  account  of  the  expense; 
they  do  not  like  litigation  (a  great  many  tenants 
in  Ireland)  ; strange  as  it  may  appear,  they  prefer 
to  mind  their  business. 

7136.  That  depends  upon  what  benefit  they 
may  expect  to  derive  from  that  litigation  ? — Of 
course ; but  I know  that  a great  many  men, 
unless  they  know  they  will  derive  a considerable 
benefit,  prefer  not  to  bother  with  litigation. 

7137.  Do  you  think  it  will  tend  to  tranquility 
in  Ireland  if  rents  fixed  at  18  per  cent,  reduction 
in  1884,  while  31  per  cent,  was  given  in  1887, 
are  to  go  on  to  the  end  of  the  15  years,  whilst 
materially  lower  rents  are  being  fixed  every  day 
throughout  the  country  ? — I think  on  the  whole 
it  is  better  to  let  them  stand. 

7138.  What  do  you  think  they  think  then  ? — 
I should  think  they  would  prefer  to  have  them 
reduced  ; if  they  expect  the  reduction,  they 
would  like  some  basis  (or  tribunal)  to  reduce 
them. 

7139.  Then  do  not  the  elements  of  the  case 
entitle  them  to  expect  that  reduction  ? — Some 
would  prefer  it,  perhaps  ; I do  not  think  they  all 
would  ; there  was  very  great  unevenness  in 
fixing  rents  in  1882,  1883,  and  1884. 

7140.  We  have  it  that  the  rents  fixed  up  to 
1885  were  reduced  18  per  cent.,  and  that  the 
reduction  was  37  per  cent,  in  1887  ? — The  rents 
could  not  be  reduced  by  any  automatic  process 
applied  all  round  to  reduction ; they  would  not 
be  even.  Everybody  seems  to  have  been  under 
the  impression  that  where  there  was  a facility  for 
comparing  rents  fixed  by  two  Sub-Commissions 
say  of  a piece  of  land  on  the  side  of  a hill ; there 
was  sometimes  a difference  of  20  per  cent,  or 
more  between  rents  fixed  by  one  Sub-Commis- 
sioner and  those  fixed  by  another  Sub-Commis- 
sioner. 

7141.  There  is  no  uniformity  ? — No  ; I should 
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think  there  was  less  formerly  than  there  is 
now. 

^7142.  There  are  no  principles  laid  down? — 


7143.  It  depends  upon  the  judgment  and  dis- 
cretion of  the  individual  concerned  ? — Almost 
entirely. 

7144.  So  that  the  results  would  vary  ? — Yes, 
but  I think  the  results  are  now  more  uniform 
than  they  were  at  first. 

. 7145.  Do  you  mean  that  the  discretion  of  indi- 
viduals has  become  more  uniform  ? — I think  so. 

7146.  How  does  that  arise  ? — They  have  been 
mixing  together  more ; men  have  been  separated 
from  the  people  they  were  originally  working 
with  and  put  to  work  with  other  men  and  so  on, 
and  I think  a moderate  amount  of  uniformity 
has  been  established. 

7147.  A sort  of  insensible  process  of  equalisa- 
tion of  discretion  ? — Yes,  I think  so. 

7148.  Assuming  existing  rents  to  be  too  high, 
as  is  admitted  in  regard  to  those  fixed  in  the 
early  years,  do  you  think  it  more  expedient  that 
these  rents  should  go  on  to  the  end  of  the  15 
years,  or  that  they  should  be  made  fair  according 
to  present  circumstances  ? — Of  course  that  is  a 
matter  really  that  is  not  easy  to  make  up  one’s 
mind  about ; there  are  arguments  on  both  sides : 
my  opinion  is,  on  the  whole,  that  it  is  better  for 
the  country  to  leave  them  as  they  are. 

7149.  At  the  high  rents  of  the  early  years 
rather  than  get  fair  rents  fixed  ? — In  cases  where 
the  rents  are  very  much  too  high,  abatements 
are  being  made  to  a large  extent  by  the  land- 
lords, I know,  even  on  judicial  rents. 

7 150.  I think  you  said  that  fair  rent  and  true 
value  are  the  same? — No,  I did.  not;  I meant 
the  epithets  mean  about  the  same  thing,  “fair” 
and  “ true  ” ; at  least  I do  not  know  any  other 
meaning  for  them. 

7151.  Oh,  the  “ epithets  ” 1 The  “ fair  rent  ” is 
the  just  annual  value  of  the  interest  of  the  land- 
lord ? — Yes. 

7152.  The  “ true  value  ” is  the  whole  of  the 
just  value  of  the  interest  of  the  tenant  ? — Yes. 

7153.  You  tell  us  that  in  fixing  the  specified 
value  or  true  value  you  consider  they  are  the 
same  in  different  stages  ? — Yes. 

7154.  But  in  this,  as  in  one  more  important 
matter,  you  have  no  principles  laid  down  ? — That 
is  so. 


7155.  And  I think  you  said  you  act  by  “rule 
of  thumb  ” ? — Yes. 

7156.  Would  you  make  that  phrase  more 
intelligible;  could  you  make  more  clear  what 
you  mean  ?— Very  little  I am  afraid  ; we  fix 
what  we  think  a reasonable  man,  not  urged  by 
any  very  great  necessity,  would  give  for  the 
tenant-right  if  it  were  sold  to  him  by  the  occupy- 
ing tenant. 

7157.  You  told  us,  I think,  that  you  have 
known  25  or  30  years,  and  even  more,  to  be 
given  where  a tenant-right  was  sold  in  the  open 
market? — Yes;  to  put  that  in  another  way  we 
should  not  think  that  the  true  value. 

7158.  You  said,  I think,  that  where  there  were 
no  improvements  you  thought  about  five  years 
of  the  rent  the  value  of  the  tenant-right  ? — That 
would  be  low,  that  would  be  on  a large  holding, 
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perhaps  about  seven  years’  purchase  ; of  course 
on  small  holdings  there  generally  are  buildings  ; 
there  we  should  give  10  or  12  years,  according 
to  the  building. 

7159.  I turn  to  the  Act  of  1881,  Section  8, 
Sub-section  5,  where  you  are  directed  to  fix  a 
snecified  value ; do  you  find  in  the  Act  any 
direction  that  the  specified  value  so  fixed  is  to  be 
anything  lower  than  your  estimate  of  what  the 
tenant  would  get  if  he  sold  the  land  in  the  open 
market  ? — The  specified  value  ? 

7160.  Yes? — No,  there  is  nothing  in  the  Act. 

7161.  How  have  you  evolved  the  principle,  if 
I may  call  it  so,  that  the  specified  value  is  to  be 
only  a fraction  of  what  he  would  get  in  the  open 
market  ?— There  is  a decision  on  the  subject; 

1 think  in  Adams  v.  Dunseath  the  opinion  was 
expressed  in  the  first  place  that  the  true  value 
and  specified  value  are  the  same  thing.  “ True 
value  ” must  mean  something  independently  of 
“competition  value.”  There  would  not  be  any 
object  in  giving  the  landlord  the  right  to  have  it 
fixed  if  it  were  the  competition  value ; he  would 
walk  into  the  auction  and  bid  for  it. 

7162.  The  landlord  or  the  tenant  may  apply  to 
you  to  fix  the  specified  value  ? — W ell,  the  tenant 
never  does. 

7163.  The  tenant  never  does  ; I should  think 

so;  it  is  alwavs  the  landlord  who  applies? — 
Yes.  ' 

7164-  But  you  will  observe  that  the  specified 
value  is  fixed  upon  the  occasion  of  fixing  a fair 
rent? — Yes. 

7165.  There  is  no  opportunity  in  that  process 
of  putting  the  specified  value  up  to  auction  ? 

No  ; it  has  been  done  in  some  cases. 

7166.  But  it  does  not  occur  in  the  course  of 
fixing  the  fair  rent  as  a judicial  process  ? — Oh, 
no. 

7167.  I suggest  to  you  that  you  are  directed 
to  do  that  by  Section  8,  Sub-section  5,  in  the 
absence  of  the  public  competition  which  does  not 
occur,  of  course,  in  the  judicial  proceeding  on  fixing 
a fair  rent,  that  is  to  say  that  you  are  directed  to 
make  an  estimate  of  what  the  tenant  would  get 
if  he  sold  in  the  open  market  ? — W ell,  the  Land 
Commission  has  not  taken  that  view,  no  more 
than  it  has  about  fixing  a fair  rent,  that  it  is 
bound  to  estimate  what  the  landlord  would  get 
if  the  farm  was  put  up  to  public  competition. 

7168.  Where  shall  we  find  an  authoritative 
view  of  the  Land  Commission  in  regard  to  the 
true  definition  of  the  term  “ specified  value  ” ? — 
Nowhere. 

7169.  Nowhere  ?— I think  not ; if  you  mean 
the  principles  on  which  it  should  be  fixed,  I think 
nowhere. 

7170.  I do  not  care  whether  you  say  “ princi- 
ples ” or  the  proportion  between  what  you  give 
and  what  the  tenant  would  get  if  you  allowed 
him  to  sell  ? — Nowhere. 

7171.  I understood  you  to  refer  to  the  Land 
Commission  as  having  laid  it  down  as  fortifying 
you  in  your  course?— I said  the  only  judicial 
pronouncement  about  the  specified  value  was  a 
dictum  of  the  late  Judge  O’Hagan,  who  seemed 
to  think  the  specified  value  was  the  value  of  the 
tenant’s  improvements  and  nothing  else. 

7172.  Well,  as  one  of  those  who  were  con- 
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cerned  in  passing  the  Act  of  1881  I certainly 
saw  no  such  intention,  and  I find  no  trace  of 
such  an  intention  in  the  Act  itself ; you  are 
simply  directed  to  fix  the  specified  value  ?— Yes. 

7173.  You  are  to  specify  that  value? — Cer- 
tainly ; but  what  value  ? 

7174.  I should  not  have  thought  that  if  the 
tenant  could  get  25  years  in  the  open  market 
you  would  fix  five  years  jn  court? — That  same 
thing  applies  to  fixing  fair  rent. 

7175.  At  present  I am  on  specified  value? — 
We  take  the  two  sections  as  meaning  very  much 
the  same  sort  of  thing,  reasonable. 

7176.  Seasonable,  of  course  ; but  is  it  reason- 
able if  the  tenant  can  get  25  years’  purchase 
outside  in  the  street,  you  inside  in  the  house 
may  say,  “ You  must  sell  this  at  five  years’  pur- 
chase ” ?— It  is  as  reasonable  as  it  is  if  the  land- 
lord can  get  50/.  to  fix  the  rent  at  2 51. 

7177.  That  is  a question  of  policy  ?— It  appears 
on  reading  the  Act  that  the  intention  of  it  is  to 
give  the  landlord  the  right  of  pre-emption  at  less 
than  the  extreme  competition  price  that  could  be 
got  if  it  were  bought  at  an  auction. 

7178.  The  competition  price  ? — Yes,  I should 
say  so. 

7179.  In  other  words,  less  than  the  25  years 
purchase  ? — I do  not  say  that  we  should  fix  the 
specified  value  at  five  years’  purchase  if  we 
thought  that  it  would  bring  25  years’  purchase 
in  the  market. 

7180.  Now,  if  we  are  to  search  out  the  true 
intention  of  the  Legislature,  I refer  you  to  the 
opening  words  of  the  Land  Act  of  1881.  Now 
I come  to  the  true  value,  which  you  say  you  are 
to  fix  and  which  the  tenant  is  to  get  : “ The 
tenant  for  the  time  being  of  every  holding,. not 
hereinafter  specially  excepted  from  the  provisions 
of  this  Act,  may  sell  his  tenancy  for  the  best 
price  that,  can  be  got  for  the  same  ” ? — Yes. 

7181.  Does  that  occur  to  you.  as  indicating 

that  he  must  sell  it  for  the  least  price  that  can  be 
got?— That  throws  no  light  upon  it,  in  my 
opinion.  , . . 

7182.  It  is  a general  declaration  of  intention. 
— Y es,  but  unless  you  cut  down  all  the  exceptions 
afterwards  it  has  no  effect;  it  is  qualified  by 
those. 

7 1 83.  It  is  qualified  to  this  extent  : “ On 
receiving  such  notice  the  landlord  may  purchase 
the  tenancy  for  such  sums . as  may  be  agreed 
upon,  or,  in  the  event  of  disagreement,  may  be 
ascertained  by  the  court  to  be  the  true  value 
thereof.”  Are  these  words  not  open  to  the  inter- 
pretation that  the  court  is  to  estimate  what 
would  be  found  to  be  the  true  value  if  the  tenant 
sold  in  the  open  ; that  is,  that  the  right  of 
pre-emption  simply  guards  the  landlord  against 
having  the  price  put  up  against  him  at  an 
auction  because  he  is  the  landlord,  but  that  you 
are  to  fix  the  price  at  what  it  would  be  fixed  at 
in  competition  if  the  landlord  were  not  a com- 
petitor?— I do  not  think  that  ever  occurred  to 
any  court. 

7184.  Does  it  seem  a strained  inference  from 
the  language  ? — I do  not  think  so  ; there  is  one 
indication  on  that  subject  about  fixing  the  speci- 
fied value ; the  only  way  in  which  specified 
value  can  be  charged  as  between  landlord  and 
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tenant  is  by  improvements  effected  by  the  tenant 
or  by  deterioration. 

7185.  Certainly  ; because  if  you  once  fix  the 
specified  value  of  the  holding  there  is  no  way  in 
which,  it  can  be  charged  except  by  improve- 
ments ? — Yes ; the  market  value  might  rise  very 
much  in  the  meantime. 

7186.  The  market  value  might  rise  in  the 
meantime  ? — It  might. 

7187.  Does  market  value  fluctuate  so  much  ? 
— Oh,  yes,  considerably ; it  goes  down  in  bad 
times;  it  went  down  considerably  after  1879,  no 
doubt. 

7188.  I think  you  suggested  that  unless  the 
rule  as  to  specified  value  Avere  obtained  the  land- 
lord would  have  to  pay  too  high  a price  if  he 
Avanted  to  resume  ? — Well,  I think  he  Avould 
have  to  pay  a very  high  price. 

7189.  Do  you  take  it  to  be  the  intention  of 
Parliament  that  the  landlords  should  take  the 
land  back  into  their  own  hands,  and  that  that 
land  should  be  tenanted  ? — I should  say  from 
that  section  it  is  evidently  the  intention  of  the 
Legislature  that  the  landlord  should  in  some  cases 
take  back  the  land  into  his  own  hands. 

7190.  Do  you  in  practice  govern  the  rule  as  to 
specified  value  by  the  consideration  that  the  land- 
lord may  Avant  to  resume  the  land  for  himself? — 
I do  not  quite  follow. 

7191.  For  his  OAvn  use? — In  fixing  a specified 
value  in  every  case  in  which  the  landlord  applies 
it  has  been  always  my  vieAv  that  Ave  ought  to 
do  it. 

7192.  Do  you  limit  it  by  the  consideration 
that  the  landlord  may  Avant  to  resume  the  land 
for  his  own  use  and  not  let  it  again  ? — I do  not 
think  we  take  that  into  consideration  at  all. 

7193.  You  think  it  right  to  protect  the  in- 
coming tenant  against  having  to  pay  too  large  a 
price  ? — It  Avould  be  a protection,  but  I do  not 
know  that  that  is  ever  considered  in  fixing 
specified  value. 

7194.  I think  you  said  ou  the  last  day  you 
were  here  that  it  is  desirable  to  pre\'ent  the 
incoming  tenant  spending  his  capital  on  a fictitious 
value  ? — Yes. 

7195.  What  do  you  call  “ a fictitious  value  ”? 
— A value  over  Avhat  we  fix  as  the  true  value. 

7196.  Is  Avhat  every  one  is  willing  to  give, 
and  Avhat  will  be  given  in  public  sale,  a fictitious 
value  ? — W e consider  it  so  to  a very  large 
extent,  and  I think  everybody  thinks  so  in 
Ireland. 

7197.  The  man  who  is  going  there,  and  wants 
to  settle  there,  may  be  taken  to  be  some  judge 
of  what  he  is  buying,  may  he  not  ? — Exactly  ; 
but  the  same  considerations  apply  to  the  rent ; 
precisely. 

7198.  I beg  you  to  keep  to  “ value  ” at  pre- 
sent ? — The  two  things  must  be  kept  together. 

7199.  Do  you  allow  the  amount  of  the  fair 
rent  to  affect  you  in  fixing  the  amount  of  the 
specified  value  ? — Yes,  I think  we  generally  fix 
it  on  a certain  number  of  years’  purchase  of  the 
fair  rent.  I do  not  mean  a fixed  number  of 
years’  purchase,  but  according  to  the  circum- 
stances of  each  holding,  Avith,  of  course,  addi- 
tions or  subtractions  according  to  the  nature  of 
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the  buildings  and  various  circumstances  of  that 
kind. 

7200.  The  amount  of  fair  rent  does  not  dic- 
tate the  number  of  years’  purchase  ? — It  does  in 
this  Avay,  that  we  should  fix  a very  much  loAver 
value,  in  the  number  of  years’  purchase,  for  very 
large  than  for  small  holdings. 

7201.  The  size  of  the  holding,  but  not  the 
amount  of  the  rent,  Avould  affect  you  ? — I mean 
not  the  size  of  the  holding  but  the  amount  of  the 
rent ; not  the  area  of  the  holding ; I mean  this  : 
if  the  fair  rent  is  200Z.  a year  we  should  not  fix 
as  many  years’  purchase  of  that  for  the  specified 
value  as  we  should  if  the  fair  rent  were  only 
10Z.  a year. 

7202.  Do  you  allow  the  amount  given  for 
tenant-right  to  affect  you  in  fixing  the  amount 
of  the  specified  value  ? — Not  at  all ; not  the 
slightest. 

7203.  Therefore  the  value  of  the  tenants’ 
interest,  or  the  price  given  for  it,  is  entirely 
separable  and  separated,  in  your  policy,  from  the 
amount  of  the  rent? — Yes,  entirely. 

7204.  I mean  the  price  of  the  one  does  not 
affect  the  level  of  the  other  ? — No. 

7205.  Noav  Avhat  is  the  effect  upon  an  incoming 
tenant,  or  a person  desiring  land  in  Ireland,  of 
compelling  the  outgoing  tenant  to  sell  at  a loAver 
value  than  he  could  have  in  the  market;  the 
landlord  buys  at  a fraction  of  the  price  he  would 
if  the  tenant  sold  on  the  open  market  firstly, 
does  he  not  ? — I should  not  say  always.  I think 
Ave  have  no  guide  to  Avhat  a man  Avould  get  in 
the  open  market.  Of  course  selling  in  the  open 
market  is  a very  precarious  thing  ; sometimes 
there  is  a good  bidder,  sometimes  there  is  no 
bidder. 

7206.  What  is  the  ordinary  state ; is  not  there 
always  an  active  state  of  competition  for  land  in 
Ireland  ? — No,  indeed  there  is  not.  I have 
known  cases  Avhere  men  could  not  sell  the  in- 
terest in  their  farms. 

7 207.  Do  you  suggest  that,  as  a rule,  or  gene- 
rally, the  tenant  Avould  have  much  difficulty  in 
selling  his  interest  ? — In  the  case  of  large  farms 
I think  so. 

7208.  In  the  case  of  large  farms  ? — I mean  at 
anything  like  what  I should  consider  a fail- 
price. 

7209.  Take  the  case  of  an  ordinary  rent,  say 
of  20  or  50  acres,  Avitli  a house  upon  it,  ready  for 
the  tenant? — Such  holdings  can  nearly  ahvays 
be  sold  at  a good  price. 

7210.  If  in  such  a case  as  that  you  say  that 
that  which  could  be  sold  for  25  years’  purchase 
is  to  be  sold  for  five  or  ten,  or  anything  like  that, 
the  result  is  that  the  landlord  comes  in  at  a much 
loAver  price  ? — Yes. 

7211.  Then  he  can  re-let,  the  landlord  ? — If  he 
re-lets  it  Avithin  15  years  the  man  is  a “ present 
tenant.” 

7212.  It  is  15  years  from  the  passing  of  the 
Act : he  can  let  it  to  a “ future  tenant  ” after  15 
years  from  the  passing  of  the  Act  ?• — I really 
forget  what  the  section  says  ; I think  it  is 
Avithin  15  years  from  the  purchase. 

7213.  I refer  you  to  Section  20  of  the  Act  of 
1881,  Sub-section  3.  “ Where  a present  tenancy 
in  a holding  is  purchased  by  the  landlord  from 
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the  tenant  in  exercise  of  his  right  of  pre-emption 
under  this  Act,  and  not  on  the  application  or  by 
the  wish  of  the  tenant,  or  as  a bidder  in  the 
open  market,  then  if  the  landlord  within  15 
years  from  the  passing  of  this  Act  re-lets  the 
same  holding  to  another  tenant,  the  same  shall 
be  subject,  from  and  after  the  time  when.it  has 
been  so  re-let,  to  all  the  provisions  of  this  Act 
which  are  applicable  to  present  tenancies.”  There- 
fore in  all  cases  in  which  you  have  allowed  the 
landlord  to  buy  at  what  you  call  “ true  value,”  a 
lower  value  than  he  could  have  bought  it  at  in  the 
market  in  two  years  from  this  time  (August 
1896),  he  can  re-let  that  land  to  a “future 
tenant  ” at  what  rent  he  pleases  ? — At  what  rent 
the  tenant  agrees  to. 

7214.  Oh,  certainly ; I mean  there  is  no  public 
control  over  him,  is  not  that  so  ? — Yes. 

7215.  And  even  before  1896  he  can  re-let  it  to 
a “ present  tenant  ” ? - Yes. 

7216.  Is  there  anything  to  prevent  him  from 
taking  from  the  “ present  tenant  ” by  way  of 
fine  on  entry  all  the  difference  between  what  he 
paid  as  true  value  and  what  the  incoming  tenant 
would  have  paid  in  the  open  market  ? — I think 
not. 

7217.  And  what  the  outgoing  tenant  would 
receive  in  the  open  market  ? — I think  there  is  no 
doubt  about  it. 

7218.  Now  I invite  you  to  examine  the  effect. 
You  compel  the  outgoing  tenant  to  sell  at  a price 
lower  than  the  market  price  ? — Yes,  some- 
times. 

7219.  I am  taking  the  general  effect? — I am 
not  sure  of  that ; “ general  ” I do  not  know,  but 
I know  that  in  cases  where  we  have  fixed  a 
crood  many  specified  values,  I have  noticed 
sales  in  the  same  neighbourhood  at  prices  not  very 
different  to  those  we  fixed. 

7220.  It  is  open  to  doubt? — Sometimes  we 
may  give  moi'e. 

7221.  It  is  open  to  doubt,  it  is  open  to 
question? — I know  that  those  places  where 
specified  value  is  fixed  are  not  like  Ulster. 

7222.  You  oblige  the  outgoing  tenant  to  sell 
at  a lower  price  than  he  could  receive,  as  a rule  ? 
— Yes. 

7223.  Then  the  landlord  may  re-let  the  land, 
and  he  may  receive  from  the  incoming  tenant  as 
much  as  the  incoming  tenant  would  have  paid  to 
the  outgoing  tenant  in  the  open  market  ? — He 
may. 

7224.  And  the  landlord  pockets  the  difference  ? 
— Yes. 

7225.  He  appropriates  to  that  extent  the  value 

to  the  outgoing  tenant’s  property  ? — That  is  a 
question  : What  property  has  the  outgoing 

tenant  in  it  ? That  is  what  we  do  not  see. 

7226.  What  I suggest  to  you  about  his  pro- 
perty is  that  its  value  is  that  people  are  willing 
to  give  for  it? — That  is  a question. 

7227.  You  consider  that  that  is  a question? 
—We  should  go  into  the  further  question  of  : 
Where  did  he  get  it  from,  except  his  improve- 
ments ? 

7228.  At  any  rate,  putting  it  unquestionably, 
you  take  from  the  outgoing  tenant  a part  of 
what  he  might  have  got  for  -what  he  has  to  sell? 
— A part  of  what  he  could  get  if  the  Act  had 
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been  drawn  in  a different  manner ; but  you  must 
remember  he  gets  the  privilege  of  selling  with 
the  restrictions  as  to  pre-emption  all  inextric- 
ably mixed  up  together. 

7229.  A part  of  what  he  could  get  if  he  Avere 
an  unrestricted  custom  tenant  of  Ulster? — 
Yes. 

7230.  The  unrestricted  custom  tenant  of 
Ulster  sells  for  Avhat  he  can  get? — Yes. 

7231.  And  the  incoming  tenant  pays  it?— 

Yes.  _ „ 

7232.  Does  that  injure  anybody.  _ J ou  fix  the 
rents  just  the  same  as  if  the  price  was  low. 
You  fix  the  rents  in  Ulster  without  regard  to 
unrestricted  tenant-right  ? — Yes  : quite  so. 

7233.  The  landlord  gets  his  fair  rent?— Yes. 

7234.  The  outgoing  tenant  gets  the  full  value 
of  his  tenancy  ? — Yes. 

7235.  The  incoming  tenant  pays  for  the  piece 
of  property,  and  everybody  is  satisfied ; who  is 
injured? — The  incoming  tenant  is  very  often 
injured.  I suppose  there  is  no  part  of  the 
country  in  which  so  many  changes  of  tenancy 
occur  as  in  Ulster.  I think  it  would  be  gene- 
rally admitted  that  there  are  more  changes  of 
tenancy  on  estates  where  tenants  are  allowed  to 
sell  than  on  any  others. 

7236.  If  the"  Ulster  tenant  has  paid,  and  all 
those  concerned  in  Ulster  will  not  give  up  the 
right  to  sell,  they  regard  it  as  a most  cherished 
part  of  the  Ulster  custom  ? — I believe  so.  I do 
not  know  Avhether  the  same  opinion  is  held  by 
all  the  people  now  about  that ; I really  do  not 
know;  but  I know  opinion  upon  the  subject  in 
other  parts  of  the  country  where  free  sale  was 
allowed  has  changed  to  some  extent  since  the 
bad  times  commenced. 

7237.  The  tenant  in  other  parts  is  different, 
no  doubt,  from  the  unrestricted  Ulster  tenant  in 
this,  that  the  one  can  get  the  full  value  of  his 
tenancy  whilst  the  other  may  have  to  sell  to  a 
solitary  customer  at  the  price  you  fix? — Yes. 

7238.  Then  the  landlord  may  get  the  differ- 
ence from  the  incoming  tenant  ? — Yes. 

7239.  You  have  been  a lay  as  well  as  a legal 
Sub-Commissioner  ? — Yes. 

7240.  A lay  Sub-Commissioner  has  a vote 
upon  questions  of  law,  has  he  not? — Yes,  in 
theory,  but  in  practice  the  lay  Sub-Commissioner 
almost  always  takes  his  view  of  the  law  from  the 
legal  Sub-Commissioner.  I have  known  a feAV 
questions  of  law  and  fact  where  the  Sub-Com- 
missioners differed  on  legal  points. 

7241.  We  may  take  it  that  the  practice  is  that 
you  lay  down  the  law  ? — Yes. 

7242.  Now  how  do  you  ascertain  the  develop- 
ment of  the  law  as  laid  doAvn  by  the  Land  Com- 
mission or  the  Court  of  Appeal  ? — By  reading 
the  Reports. 

7243.  All  the  cases  are  not  reported  Ave  hear? 
— No,  they  are  not. 

7244.  Suppose  the  Court  of  Appeal  laid  down 
a principle,  and  the  case  was  not  reported,  how 
Avould  you  learn  it  ? — I think  nearly  all  the  im- 
portant cases  are  reported  either  in  the  news- 
papers or  in  the  Reports  ; and  of  course  we  hear 
of  important  cases,  I mean  the  Sub-Commis- 
sioners hear  of  important  cases  from  each  other, 
from  the  Commissioners. 

7245.  Yol 
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7245.  You  hear  of  them  in  conversation  ? — 

7246.  It  seems  rather  a loose  way  of  carrying 
law  about  ? —It  is  the  same  way,  I think,  that  is 
adopted  in  every  other  court. 

7247.  Would  it  not  be  a safer  way  if  there 
were  an  authorised  report  of  every  judgment  ? — 
Undoubtedly ; but  1 do  not  know  where  the 
money  would  be  found. 

7248.  There  is  plenty  of  money  for  all  proper 
uses  ; how  do  you  learn  the  law  as  laid  down  by 
the  Land  Commission  ? — F rom  reading  the 
Reports. 

7249.  The  Committee  of  Law  Reporting  only 
pay  casual  attention  to  the  Land  Commission,  do 
they  not? — I think  they  report  most  of  the  im- 
portant cases. 

7250.  I suggest  to  you  that  very  considerable 
numbers  are  not  reported? — Now,  I think,  they 
report  them. 

7251.  I think  the  legal  profession  of  Ireland 
is  dependent  upon  the  “ Irish  Law  Times,”  as  a 
general  rule,  is  it  not  ? — Very  much. 

7252.  And  even  there  the  cases  are  not  all 
reported  ? — I think  they  report  all  the  important 
cases. 

7253.  Do  you  think  it  is  a satisfactory  mode  of 
dea  ing  with  the  law  as  laid  down  by  the  tribunals 
of  the  country,  that  it  does  not  reach  you  except 
by  chance  reports  or  conversations  with  other 
lawyers  ? — Of  course  it  would  be  more  satisfac- 
tory if  every  case  were  reported  fully  ; it  would 
be  a dreadful  prospect  for  lawyers,  but  no  doubt 
it  would  be  better. 

7254.  You,  as  a legal  Commissioner,  have  a 
vote  on  questions  of  value,  have  you  not  ? — Yes, 
which  of  course  I never  exercise  in  an  ordinary 
case  ; I know  nothing  about  it. 

7255.  You  instruct  the  lay  Commissioners,  on 
leaving  the  court,  what  improvements  they  are  to 
recognise  ? — Generally  I say,  “ Buildings,  land- 
lords,” “ buildings,  tenants,”  or  whatever  it  is,  if 
there  is  any  question. 

7256.  When  they  come  back  to  the  court  you 
take  no  trouble  about  anything  except  their 
verdict  ?—  Oh  yes,  no  trouble. 

7257.  A disagreement,  you  say,  is  no  infre- 
quent thing  ? — They  scarcely  ever  agree  to  a 
penny. 

7258.  They  often  do  not  agree  to  a pound,  I 
think? — Very  often  not;  if  they  did  I should 
think  their  valuation  would  be  worthless. 

7259.  Do  not  they  differ  to  the  extent  of  many 
pounds  sometimes  ? — Yes. 

7260.  Do  they  differ  often  in  regard  to  fair 
rent,  the  elements  of  value  contained  in  the  pink 
report,  or  what? — Sometimes  the  element  of 
value,  sometimes  on  the  land  as  it  stands  ; very 
often  they  differ  as  to  how  much  ought  to  be 
put  on  buildings  ; one  man  will  say  3 1., 
another  51. 

7261.  When  they  differ  upon  the  elements  of 
value  as  distinguished  from  fair  rent  value  do 
you  ever  interfere  with  your  vote  ? — No,  I let 
each  man  bring  out  what  he  thinks  is  the  fair 
rent  on  all  the  elements. 

7262.  What  is  your  usual  practice  then? — 
If  there  is  not  a great  difference,  then  we  divide 
the  difference  ; that  is  the  usual  thing. 

0.122. 
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7263.  You  divide  the  difference ; then,  of 
course,  in  order  to  make  that  effectual  one  of 
them  would  have  to  accept  the  division  ? — Both 
of  them. 

7264.  One  could  do  it ; one  of  them  joining 
with  you  in  accepting  the  division,  the  other 
would  have  to  give  way  ? —Unless  both  accept  it 
we  do  not  do  that:  sometimes  the  difference  is 
so  great  that  one  man  will  not  agree  to  that,  and 
he  insists  on  dissenting. 

7265.  But  if  you  suggest  splitting  the 
difference,  and  one  of  them  agrees  Avith  you, 
that  Avould  settle  it ; but  you  say  that  is  nor. 
done  if  the  other  objects? — Yes,  if  there  is  a 
great  difference  between  us. 

7266.  Then  what  do  you  do? — Then  I agree 
with  one  man  to  fix  some  rent,  either  the  rent  he 
thinks  fair,  or  what  I generally  do  is  to  induce 
him  to  come  a little  nearer  to  the  other  man  and 
agree  with  him. 

7267.  Assuming  each  stands  firm,  you  accept 
the  rent  of  the  one  or  the  other? — Oh,  ves, 
assuming  each  stands  firm,  that  must  be  done". 

7268.  Have  you  any  general  rule ; do  you 
accept  the  higher  or  the  lower  rent? — Well,  no, 
I have  no  general  rule ; I think  as  a matter  of 
fact  I have  accepted  the  higher  rent  generally. 

7269.  Why  have  you  accepted  the  higher 
rent  ? — That  is  because  I had  more  confidence 
in  the  man  that  happened  to  be  valuing. 

7270.  The  man  who  fixed  the  higher  rent  has 
generally  attracted  your  confidence  more  than 
the  other  ? — “ Generally,”  I cannot  say  ; it  has 
occurred  very  seldom. 

7271.  The  man  Avho  fixed  the  lower  rent  has 
had  the  misfortune  not  to  attract  your  confi- 
dence ? — He  has  had  that  misfortune. 

7272.  When  the  tenant  comes  into  court  he  is 
immediately  encountered  Avith  whether  he  is  a 
tenant  at  all,  or  whether  he  is  a “ present  tenant,” 
whether  he  holds  under  a fee  farm  grant,  or 
whether  he  has  sub-let ; and  if  he  comes  within 
either  of  the  classes  excluded  he  is  not  a tenant 
at  all,  is  he  ? — Quite  so. 

7273.  In  fact,  the  tenant  is  encountered  at  his 
entry  into  the  court  by  the  whole  of  those  four 
pages  of  exceptions  handed  in  by  Mr.  Bailey  ? — 
I do  not  know;  I would  not  like  to  commit 
myself  to  that  without  reading  the  “ four  pages.” 

7274.  You  told  me  that  if  this  be  the  summary 
it  would  be  accurate  ? — Yes,  I said  in  general ; 
but  I must  decline  to  commit  myself  to  the  four 
pages  of  exceptions  Avithout  reading  them. 

7275.  I should  not  have  been  surprised  if, 
considering  the  time  that  has  elapsed  since  you 
were  here  first  and  the  time  at  Avhich  Mr. 
Bailey  handed  in  this  paper,  you  had  taken  the 
trouble  to. read  it? — I never  saw  that  paper.  1 
never  got  a copy  of  it. 

7276.  You  never  inquired  about  it? — No. 

7277.  You  are  not  overpowered  by  curiosity, 
certainly  ? — I really  am  not. 

7278.  Now  as  to  the  exclusion  of  sub-letting, 
do  you  consider  it  acts  hardly  upon  a tenant  to 
have  to  pay  a higher  rent  than  he  would  otherAvise 
have  to  pay  because  of  some  slight  sub-letting 
which  does  not  prejudice  the  interest  of  the  land- 
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lord,  but  ratber  secures  and  increases  the 
security  of  the  rent  ? — I think  in  some 
cases  it  is  very  hard.  I think  that  in  a 
case  (as  I have  said,  I think,  in  answer  to  Mr. 
Fuller)  in  which  the  sub-letting  exists  before 
the  lease  is  made,  or  in  which  a sub-letting 
exists ; suppose  it  is  a house  and  a piece  of  land 
which  is  always  sub-let,  whenever  it  is  deter- 
mined the  tenant  lets  it  again,  it  being  evidently 
the  intention  of  the  parties  that  it  should  be  kept 
sub-let ; T think  that  is  a very  hard  case  ; but 
in  other  cases,  where  he  has  taken  with  a con- 
tract against  sub-letting,  or  sub-let  without  leave 
expressly,  of  course  it  is  a question  of  policy  ; if 
you  put  that  tenant  in  the  same  position  as  a 
man  who  has  not  sub-let,  you  are  going  back 
against  the  policy  of  the  Legislature  for  genera- 
tions in  Ireland. 

7279.  The  Act  of  1887  involved  the  saving  of 
the  tenant  against  sub-letting  ; but  I understand 
that  that  saving  only  operated  up  to  the  passing 
of  the  Act  ? — Yes,  that  is  so. 

7280.  So  that  ii  the  tenant  had  sub-let  to 
labourers  before  1887,  or  he  had  made  a trivial 
sub-letting,  that  would  save  him  up  to  the  pass- 
ing of  the  Act;  but  since  1887  it  would  not  save 
him  ? — Yes. 

7281.  Do  you  think  it  expedient  that  that 
should  continue  ; that  a sub-letting  for  labourers 
or  a trivial  sub-letting  should  be  allowed  up  to 
1887,  but  not  since? — Well,  trivial  sub-letting 
after  1887  without  the  leave  of  the  landlord  is 
one  thing  ; as  to  labourers  sub-lettings,  I think 
the  tenant  ought  to  have  the  power  to  sub-let, 
and  I think  the  question  is  never  raised  where  it 
is  a labourer’s  sub-letting. 

7282.  Labourers  must  be  accommodated  like 
other  people  ? — Yes. 

7283.  And  even  if  they  are  not  occupied  on 
the  holding,  but  in  the  vicinity,  do  not  you  think 
some  provision  should  be  made  so  that  they  are 
allowed  to  live  somewhere? — There  is  a very 
large  provision  made. 

7284.  It  works  expensively? — Not  for  the 
labourers. 

7285.  For  the  guardians  of  the  rates? — Yes, 
very. 

7286.  The  tenant  is  obliged  to  prove  that  his 
holding  is  not  agricultural  or  pastoral? — Well, 
the  burden  of  proof  always  rests  on  the  landlord 
in  that  case. 

7287.  Lord  Justice  FitzGibbon  told  us  they 
must  pr-ove  it  is  not  agricultural  or  pastoral  ? — It 
does  not  make  much  difference. 

7288.  Am  I right  in  saying  that  all  the  excep- 
tions in  the  Act  of  1881  may  be  applied  cumu- 
latively, or  in  succession  to  the  holding;  first  the 
landlord  may  say  it  is  residential  ? — Yes,  he  may 
make  that  point,  of  course. 

7289.  Of  course,  in  succession,  first  he  may 
say  it  is  residential? — Yes,  well,  residential,  that 
of  course  comes  within  the  exception  of  not  agri- 
cultural or  pastoral ; the  word  “ residential  ” 
does  not  occur  in  the  Act. 

7290.  But  it  is  an  exception  upon  that? — 
Yes. 

7291.  And  if  the  house  on  the  holding  is 
better  than  an  ordinary  farmer’s  house  the  tenant 
is  in  some  danger  ? — Very  little.  The  question 
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is,  was  the  whole  place  together  taken  mainly  as 
a residence  and  not  as  a farm  ? 

7292.  Whether  the  residence  is  the  more  im- 
portant thing  or  the  farm,  even  though  it  be  an 
agricultural  holding? — Well,  1 do  not  think  that 
is  exactly  the  way  to  put  it ; do  you  mean  the 
house  itself  ? 

7293.  Yes,  the  house  itself? — No ; the  ques- 
tion is  whether  the  whole  place  together  is  mainly 
taken  and  used  as  a residence. 

7294.  But  the  holding  may  be  agricultural 
still  ? — Nearly  every  residential  holding  has  a 
part  of  it  agricultural. 

7295.  The  agricultural  part  of  the  holding 
does  not  save  the  tenant  if  the  substantial 
character  of  the  holding  is  residential? — Certainly 
not;  everybody  who  has  a residence  in  the 
country  wants  a little  farm  or  a big  one. 

7296.  Where  there  is  something  which  is  not 
agricultural,  no  matter  how  trivial,  a brickfield 
or  a quarry,  or  where  tolls  are  included  in  the 
lease,  or  a mill,  a mill  holding,  the  tenant  is  in 
danger  ?— I have  never  known  a case  dismissed 
on  account  of  a quarry,  nor  a brickfield  ; I have 
known  the  point  raised  about  a brickfield,  but 
the  case  was  not  dismissed. 

7297.  Do  you  know  that  Lord  Chancellor 
Walker  has  laid  it  down  that  the  existence  of  an 
alien  element  existing  on  the  holding  would  not 
save  the  tenant;  deminimis  non.  curat  lex  does  not 
apply,  the  tenant  is  out  ? — Y es. 

7298.  In  the  case  of  demesne  land;  notwith- 
standing what  was  said  by  Lord  Justice  Fitz- 
gerald before  the  passing  of  the  Act  of  1881,. 
“ once  demesne  land,  demesne  land  for  ever  ” is 
the  rule,  is  it  not  ? — No,  I will  not  say  that ; I do 
not  think  so.  There  was  a case  decided  last 
week  or  the  week  before,  I think,  where  the  con- 
trary to  that  was  held,  it  was  re-heard  by  the 
Chief  Commissioners ; it  was  undoubtedly  a 
demesne  (the  holding  was) ; it  was  let,  I think, 
in  the  year  1857  by  the  man  who  bought  the 
land,  but  never  occupied  himself  on  a tee-farm 
grant,  I think. 

7299.  The  length  of  time  that  land  has  been 
used  for  an  agricultural  purpose  will  not  unde- 
mesne it  ? — Well,  there  is  a case  that  I can  give 
you  now ; we  fixed  a rent  on  it,  the  case  was  re- 
heard on  the  landlord’s  application,  the  Chief 
Commissioners  confirmed  our  decision  and  fixed 
the  rent. 

7300.  That  may  have  been  upon  special  facts  ? 
— There  are  special  facts  in  every  case. 

7301.  I know;  but  taken  by  itself  the  circum- 
stance that  land  has  been  used  for  agricultural 
purposes  for  a certain  number  of  years  will  not 
undemesne  it,  taken  by  itself  ?t — Taken  by  itself, 
I think  probably  not. 

7302.  And  even  though  the  laud  is  let  on  per- 
petual lease,  or  a fee-farm  grant  ? — That  has 
been  held  in  the  case  of  Spencer  v.  Tedcastle. 

7303.  Though  the  landlord  has  no  possibility 
of  taking  that  back  at  all,  the  land  is  always  to 
be  demesne  land? — So  it  has  been  held. 

7 304.  My  point  is,  that  it  may . ibe  demesne 
land  for  ever,  even  although  the  landlord  never 
has  the  right  of  taking  it  back  again  ? — Yes. 

7305.  Now,  about  town-parks ; the  main 
- point  about  town-parks  is,  that  they  must  have 

an 
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an  accommodation  value  apart  from  the  agricul- 
tural value  of  the  land  in  the  same  place  or  the 
same  position  ? — Yes,  to  people  living  in  the 
town. 

7306.  And  the  curious  thing  is  this,  that  it 
depends  upon  whether  the  man  that  lived  in  the 
town  (I  think  we  had  better  call  it  “place”)  lived 
in  the  place  on  the  22nd  August  1881? — Well,  if 
jou  have  Lord  Justice  FitzGibbon  here,  he  will 
perhaps  explain  that;  it  is  a decision  of  the  Court 
of  Appeal. 

7307.  It  does  not  matter  a pin  where  the  man 
lived  ever  since  ; if  he  lived  in  the  town  on  that 
night  or  day  he  is  out  of  the  Act  ? — Yes ; not  on 
that  night ; I do  not  say  that. 

7308.  What  “line  ” means  is  a nice  question  of 
law,  of  course  ? — It  is. 

7309.  That  is  one  of  the  questions  of  law  you 
have  not  settled  ; suppose  you  find  the  accommo- 
dation value  to  arise  from  the  presence  of  these 
inhabitants ; does  it  really  matter  in  practice 
whether  the  thing  is  larger  than  a village  or 
smaller  than  a town?  — No;  but  according  to 
the  wording  of  the  Act  it  must  be  a town.  You 
can  hardly  have  a thing  called  a “ town- park  ” 
unless  there  is  a town  to  start  with,  surely. 

7310.  What  is  a town  ? “ Something  larger 
than  a village.”  How  small  is  a village  ? — I do 
not  know  ; every  case  must  be  decided  on  its 
own  merits ; that  is  all  I can  say  about  it.  That 
question,  I may  say,  has  been  discussed  in 
England ; it  has  been  discussed  in  England  on 
some  of  the  Railway  Acts,  and  the  rule  is  that 
every  case  must  be  decided  on  its  own  facts. 

7311.  Lord  Justice  FitzGibbon  rather  thought 
he  had  solved  our  doubts  when  he  said  that  it 
must  be  larger  than  a village ; but  he  did  not 
say  how  large  or  how  small  the  village  must  be  ? 
—No  ; I am  sure  he  did  not,  and  never  will. 

7312.  If  you  find  accommodation  value  the 
tenant  is  not  affected  by  any  question  of  popula- 
tion if  the  accommodation  value  is  there  ; a very 
small  popnlation  may  make  a town,  if,  as  I say, 
you  find  accommodation  value  ? — Yes  ; towns  in 
Ireland  are  very  small  as  a general  rule  ; there 
are  very  few  big  towns. 

7313.  You  may  be*  aware  that  the  House  of 
Commons  fixed  2,000  as  their  own  limit  of  popu- 
lation ? — That  would  exclude,  of  course,  the  great 
majority  of  the  towns  in  Ireland. 

7314.  I mention  the  fact  only  in  order  to  ask 
you  whether  the  accommodation  value  is  of  such 
importance  in  the  case  that  you  do  not  go  down 
very  much  lower  than  that  ? — Very  much  lower ; 
that  would  exclude  the  majority  of  towns  in 
Ireland  ; things  that  are  undoubtedly  towns. 

7315.  A good  many  of  these  town-parks  are 
material  to  the  people  who  hold  them,  are  they 
not? — I have  heard  that  is  so  in  some  places  ; I 
cannot  say  that  I know  that.  I cannot  say  I 
have  ever  known  that  to  be  so ; I think  in  all 
cases  I have  had  before  me  they  were  really 
town-parks;  I mean  in  all  cases  dismissed  as 
such. 

7316.  How  do  you  mean,  “ really  town- 
parks  ” ? — Bond  fide  used  for  the  accommoda- 
tion of  a town  house  and  not  for  the  purposes  of 
profit. 
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7317.  For  agricultural  use? — It  is  an  agri- 
cultural use,  because  most  of  them  would  grow 
potatoes  or  something  of  that  kind. 

7318.  Then  he  holds  it  for  profit? — Not 
exactly  for  profit ; for  instance,  there  are  many 
towns  where  milk  is  almost  impossible  to  be 
bought  in  the  to.wn,  and  unless  he  has  a town- 
park  of  his  own  he  would  not  have  milk. 

7319.  I do  not  suggest  to  you  that  an  agri- 
cultural rent  ought  to  be  fixed  upon  town-parks, 
but  I do  suggest  to  you  that  the  average  men 
who  are  paid  to  fill  up  the  pink  report  and 
deduce  the  fair  rent  from  it  would  be  quite  as 
well  able  to  say  what  was  the  accommodation 
value,  having  regal'd  to  the  demand  ? — I cannot 
say  they  would.  I do  not  think  anybody  knows 
the  accommodation  value  of  a holding  in  a given 
town,  except  people  who  are  there. 

7320.  Is  it  not  a matter  of  evidence? — Yes,  so 
is  all  value;  but  we  do  not  rely  much  upon 

. evidence. 

7321.  You  take  evidence  in  the  usual  cases? — 
We  take  evidence,  but  we  do  not  fix  rents  on 
the  evidence  very  much. 

7322..  I suppose  you  find  by  evidence  what 
people  in  the  town  were  generally  willing  to 
give  for  such  land  ? — That  is  the  present  rent? 

7323.  No;  because  individual  tenants  may,  by 

reason  of  desiring  to  have  some  particular  piece 
of  land,  be  under  a higher  rent  than  would  be 
usually  paid  ? — I do  not  think  so ; in  town-parks 
there  is  generally  a standard ; certainly  if  the 
town-parks  belong  to  one  man,  and  they  are  all 
willing  to  pay  that.  , 

7324.  I suggest  to  you  that  if  you  find  a 
difference  because  of  that  standard,  would  it  not 
be  a fair  thing  to  bring  it  up  to  that  standard  ? 
— No ; I think  it  fair  to  let  a man  settle  his  own 
affairs. 

7325.  As  to  letting  a man  settle  his  own 
affairs,  it  was  the  knowledge  of  Parliament  that 
men  were  not  able  to  settle  their  own  affairs  that 
put  you  into  the  position  in  which  we  have  the 
honour  to  find  you? — 1 think  where  they  are 
able  to  protect  themselves  they  ought  to  be  left 
to  do  it ; and  in  town-parks  I do  not  see  that 
they  are  not  able  to  protect  themselves  very 
well. 

7326.  As  to  pasture,  you  have  said  that  the 
value  of  cattle  is  the  most  important  element  in 
Irish  agriculture  ? — Yes. 

7.327.  And  pasture  is  rather  developing? — 
Yes,  decidedly. 

7328.  Is  a pasture  tenant  as  liable  to  be  con- 
sidered highly  rented  as  another  if  there  is  no 
protection  in  the  law? — Well,  I do  not  know 
that  he  is  quite  as  liable  as  others.  I think 
probably  the  highest  rents  are  on  tillage 
tenants  where  the  holdings  are  small.  The  men 
who  take  pasture  lands  are  men  who  are  better 
able  to  look  after  their  own  interests  than  the 
small  men  who  must  get  land. 

7329.  Assuming  there  are  men  who  want  the 
land  and  cannot  stand  up  against  the  landlord, 
do  you  see  any  reason  why  these  pasture  hold- 
ings should  not  have  fair  rents  fixed  as  well  as 
the  tillage  holdings,  seeing  that  Ireland  is 
running  into  pasture  largely  now  ? — I think  that 
would  be  so.  I cannot  imagine  a man  takino-  a 
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7330.  And  if  there  were  such  cases,  it  would 
be  desirable  to  protect  them,  would  it  not  ? — I 
suppose  it  would. 

7331.  We  have  heard  from  the  Lord  Justice,  I 
think,  that  a man  may  be  shut  out  of  court  by 
reason  of  letting  for  temporary  convenience, 
either  lor  lives  or  years  or  for  lives  and  years  ? 
— Y es. 

7332.  That  seems  a curious  thing  that  the 
Legislature  did  not  foresee  ?— I suppose  the 
foundation  of  the  thing  is  that  the  Legislature 
intended  that  the  letting  was  not  to  be  perma- 
nent. 

7333.  Now,  let  me  ask  you  about  the  term 
“ improvements “ Any  work  which  being 
executed  adds  to  the  letting  value  of  the  holding 
on  which  it  is  executed,  and  is  suitable  to  such 
holding.”  If  you  find  a work  to  be  too  good  for 
the  holding,  do  you  treat  it  in  favour  of  the 
tenant  ? — It  could  hardly  turn  up  except  in  cases 
of  buildings.  I have  never  had  a case  where  it 
turned  up.  There  has  been,  at  least,  one  case  in 
the  north  where  it  did  arise. 

7334.  The  house  was  too  good  for  the  holding  ? 
— It  was  really  a villa. 

7335.  Would  it  not  be  a very  fair  thing  if  the 
house  were  excluded,  and  the  rent  put  upon  the 
land  ? — I really  cannot  answer  that  without 
knowing  the  facts  of  the  case.  1 do  not  know 
the  facts. 

7336.  Do  you  know  them  sufficiently  to  know 
that  although  the  house  was  too  good,  it  was  put 
into  the  rent,  although  it  belonged  to  the  tenant  ? 
— I do  not  know  it. 

7337.  Would  you  administer  the  Act  in  that 
sense? — 1 have  never  had  a case  where  rent  was 
put  on  because  the  building  was  too  good.^  I 
have  never  heard  the  landlord  ask  for  it..  The 
question  asked  is  : “ Does  the  landlord  claim  the 
buildings  ? ” 

7338.  Would  it  not  be  open  to  you  under  this 
section,  if  the  house  were  too  good,  and  there- 
fore not  suitable,  to  put  rent  on  the  house, 
although  it  belonged  to  the  tenant?— I think  it 
would. 

7339.  Now  I want  to  ask  you  about  the 
elements  of  the  definition  : “ Any  work  which 
being  executed  adds  to  the  letting  value  of  the 
holding  on  which  it  is  executed,  and  is  suitable 
to  such  holding ; also,  tillages,  manures,  or  other 
like  farming  works,  the  benefit  of  which  is  un- 
exhausted at  the  time  of  the  tenant  quitting  his 
holding”? — That  really  only  occurs  in  the  cases 
where °he  Act  of  1870  applies. 

7340.  The  whole  theory  of  the  interpretation 
has  attached  all  the  limitations  of  the  Act  of 
1870  ? — Then  I may  answer  your  question  in 
this  way  : that  is  not  taken  into  account  in  fixing 
the  rent. 

7341.  It  is  not? — Notwithstanding  the  fact  of 
the  man  manuring  it  and  getting  it  ready  for 
cropping,  no  more  value  is  put  on  them  than  if 
those  works  had  not  been  done  ; it  does  not 
really  apply  to  fixing  a rent. 

7342.  Suppose  you  find,  on  fixing  a rent, 
valuable  manure  applied  so  as  to  produce  a good 
effect  which  may  last  for  many  years,  do  you 
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ignore  that  in  fixing  the  rent  ? — As  far  as  we 
can,  yes. 

7343.  You  ignore  it  ? — Part  of  the  land  is 
always  manured  in  tillage  farming  : it  must  be  ; 
part  of  it  may  be  manured  the  year  we  go  there, 
part  of  it  the  year  before,  and  so  on. 

7344.  You  value  the  laud  as  it  stands? — As 
much  as  we  can,  yes  ; I mean  as  it  stands  with- 
out manure  put  in  for  this  year’s  crop  ; no  one 
ever  values  that. 

7345 . I am  speaking  of  your  operations  through 
a series  of  years  ; it  has  a permanent  effect  upon 
the  value  of  the  holding  ? — I think  that  may  be 
left  out  of  account. 

7346.  Why  ? — Because  it  does  not  exist. 

7347.  Mr.  O’Keeffe  is  of  a contrary  opinion  ? 
— He  says  those  men  have  not  come  into  court, 
and  I agree  with  him  in  that ; they  have  not  in 
the  cases  that  I have  heard. 

7348.  Mr.  O’Keeffe  told  us  that  by  such 
manuring  of  tillage  tenants  had  doubled  the 
value  of  their  holdings  ? — Yes,  and  remained  out 
of  court  in  consequence. 

7349.  Why  have  they  remained  out  of  court. 
Your  evidence  is  very  good  reason  why  they 
stay  out,  because  if  they  came  in  they  would  get 
no  benefit  ? — I do  not  know.  I agree  that  they 
do  not  come  in  ; I agree  with  him  in  that. 

7350.  If  they  were  to  go  in  what  would  hap- 
pen ? — In  such  a case  we  should  try  to  value  the 
land  as  if  it  had  been  manured  in  the  ordinary 
way.  Really  everybody  knows  if  there  are  such 
cases  they  must  be  extremely  rare,  that  is  to  say 
by  putting  in  more  manure  than  is  taken  out  in 
the  value  of  the  crops  : it  does  not  occur. 

7351.  You  think  the  prairie  value  of  Ireland 
was  greater  than  the  value  now  ? — I do  in  some 
places,  but  not  all  over  Ireland. 

7352.  You  do  not  pledge  your  judicial  reputa- 
tion to  that  ? — No,  I do  not. 

7353.  If  you  think  the  prairie  value  was 
higher  than  the  value  of  it  now  you  naturally 
minimise  the  value  of  improvements  ? — I think 
where  good  grass  land  is  mown  year  after  year  it 
is  merely  a system  of  exhaustion. 

7354.  What  is  the  process  of  agriculture  in 
any  country  except  a process  of  exhaustion  and 
renewal  ? — In  Ireland  ii  is  very  often  exhaustion 
without  renewal. 

7355.  What  do  you  say  about  what  we  have 
heard  as  to  the  labour  of  generations  in  turning 
the  value  of  the  soil  into  good  arable  land  ? — The 
effect  is  this  : if  you  go  through  Ireland  you  will 
find  some  of  the  wet  districts  wet  still,  rushes 
growing  on  the  land  still,  and  so  on.  I do  not 
think  there  is  as  much  alteration  as  some  people 
imagine  from  what  we  hear  them  saying. 

7356.  You  know  the  county  of  Waterford  ? — 
Yes. 

7357.  Is  it  not  a fact  that  on  Sir  John  Keane’s 
estate  and  the  Duke  of  Devonshire’s  estate 
there  are  hundreds  of  farms  turning  mountain 
land  into  arable  land? — Yes,  on  Sir  John 
Keane’s  estate  there  has  been  reclamation  of 
mountain  land. 

7358.  Is  not  that  going  on  more  or  less  all 
over  Ireland  ? — I would  not  say  that ; that  is  one 
of  the  places  I should  have  selected  as  reclama- 
tion. 

7359.  That 
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7359.  That  is  one  of  the  places,  is  it? — Yes, 
and  one  place  I should  have  thought  that  has 
been  very  much  encouraged  by  the  landlord. 
They  get  leases  for  nominal  rents  for  a certain 
number  of  years,  say  half-a-crown  an  acre,  then 
5s.,  and  so  on. 

7360.  We  know  that  in  Ireland  the  improve- 
ments are  made  as  a rule  by  the  tenants  and  not 
bv  the  landlords  ? — Yes,  that  is  so. 

7361.  Is  it  encouraging,  do  you  think,  to  the 
tenant  to  say  that  if  he  applies  costly  manures 
for  years  and  alters  fundamentally  the  character 
of  the  soil,  lie  should  not  have  the  benefit  of  it? 
— I think  it  would  not  be  encouraging,  and  I 
have  not  said  i*  would. 

7362.  I understood  you  to  say  that  in  the  case 
of  manures  you  would  simply  regard  it  as  com- 
pensation on  quitting  the  holding,  not  fair  rent  ? 
— That  is  ordinary  manure,  the  ordinary  manure 
that  comes  on  a tillage  farm.  We  should  value 
that  land  as  if  it  had  not  been  manured  for  that 
crop ; there  is  no  difficulty  at  all  about  that. 

7363.  The  other  class  of  cases  you  presented 
to  the  Committee  was  where  there  had  been  an 
accumulation  of  manure  going  on  for  many  years 
and  the  land  had  been  greatly  improved  ; how 
long  would  the  effect  of  good  liming  last? — The 
ordinary  rule  in  England  is,  I think,  about  seven 
years,  ordinary  liming  ; but  for  mountain  recla- 
mation they  put  a very  heavy  dose  of  lime  there, 
and  no  doubt  it  would  last  much  longer. 

7364.  Mr.  O’Keeffe,  who  is  an  eminent  che- 
mist, no  doubt,  conveyed  to  us  that  it  might  last 
a generation  ? — His  opinion  is  not  a general  one 
on  that  subject. 

7365.  Not  a general  one?— No,  not  with 
regard  to  the  ordinary  process  of  liming ; cer- 
tainly not. 

7366.  Do  you  fix  a percentage  so  as  to  pay 
back  the  tenant  within  the  statutory  term  ? — JNo, 
I do  not  think  so. 

7367.  What  principle  do  you  go  upon? — In 
what  class  of  improvement  ? 

7368.  In  any  class,  to  pay  him  back  ? — I do 
not  think  we  ever  think  of  paying  him  back  ; we 
put  on  a percentage  on  the  outlay  which  may  go 
on  for  ever  if  we  fix  the  rent  afterwards. 

7369.  You  only  fix  it  for  15  years? — Yes,  but 
somebody  else  will  fix  it  after  the  15  years,  I 
suppose. 

7370.  That  is  what  I want  to  get  at  ? — We  do 
not  pay  that  back  within  15  years ; certainly  not 
if  it  is  a permanent  improvement.  If  it  were  paid 
back  within  the  15  years  he  would  have  no  claim 
for  that  improvement  after  15  years.  That  would 
not  be  fair  to  the  tenant,  I think,  if  the  improve 
ment  was  really  a permanent  one. 

7371.  Suppose  you  gave  a percentage  which 
would  pay  him  back  in  15  years  what  he  had 
spent  simply,  what  would  happen  to  that  improve- 
ment in  that  second  statutory  term  ? — I do  not 
exactly  understand  how  you  would  pay  back 
by  a percentage  ; 5 per  cent,  would  not  pay  the 
improvement  back. 

7372.  Suppose  he  spent  a hundred  pounds 
and  you  gave  him  7 per  cent,  the  first  10  years, 
and  that  he  spent  507.  and  you  gave  him  5 per 
cent,  for  the  five  years,  that  Avould  be  10  years 
and  five  years  ; he  would  be  paid  back,  would  he 
not?— If  he  got  5 per  cent,  on  his  improvement 
whv  should  he  only  get.  it  for  15  years  ? 
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7373.  What  you  do  is  not  to  put  rent  on,  is  it 
not? — Yes. 

Mr.  Sexton. 

7374.  Suppose  you  found  that  a man  had 
spent  a hundred  pounds,  how  would  you  proceed 
to  pay  iiim  back  ? — We  should  not  pay  him  back 
at  all,  but  we  should  deduct  from  the  rent  of  the 
land  as  it  stands  with  his  improvements  so  much 
as  we  thought  he  was  entitled  to  on  his  outlay. 

7375.  That  is  not  the  theory  explained  to  us 
here ; the  theory  is  that  he  is  to  be  paid  the 
cost ; do  you  regard  it  as  interest  that  you  give 
him  ? — Yes,  so  it  is  considered  in  Adams  v. 
Dunseath ; and  I think  that  is  the  reasonable 
way  to  regard  it. 

7376.  What  was  said  in  Adams  v.  Dunseath 
was  that  an  ample  and  liberal  allowance  should 
be  made?— Yes;  and  it  is  evidently  by  way  of 
interest,  though  it  is  a high  rate. 

7377.  What  becomes  of  the  capital? — The 
capital  remains  in  the  land  and  it  is  the  property 
of  the  tenant. 

7378.  If  you  allow  the  interest  what  becomes 
of  the  improvement  ? — If  the  improvement  is 
permanent  I should  think  it  would  be  allowed  in 
the  next  period,  the  interest. 

7379.  We  know  immediately  after  the  Land 
Act  passed  the  first  Land  Commissioners  who 
had  to  consider  it  understood  it  to  mean  that 
after  the  allowance  the  whole  of  the  letting  value 
was  to  go  to  the  tenant.  That  was  the  first 
understanding  of  the  Act,  was  it  not  ? — Yes. 

7380.  How  is  it  administered  now? — I think 
pretty  much  in  the  same  way. 

7381.  That  has  not  been  the  evidence  hitherto; 
the  evidence  is  that  after  the  interest,  or  allow- 
ance, or  whatever  you  call  it,  is  made  to  the  tenant, 
the  rest  of  the  letting  value  goes  to  the  landlord  ? 
— Yes,  I beg  your  pardon  ; you  said  “ to  the 
tenant.” 

7382.  If  it  is  not  there  it  cannot  go.  The  rest 
of  the  letting  value,  where  there  is  any,  goes  to 
the  landlord  ? — Yes  ; of  course,  as  I said  before, 
the  cases  in  which  there  is  any  balance  over 
after  allowing  the  tenant  interest  are  extremely 
few. 

7383.  That  does  not  come  within  your  own 
observation  ? — Oh,  yes,  it  does. 

7384.  How  ? — Surely  we  must  estimate  how 
much  increased  letting  value  has  been  put  on  by 
the  tenant’s  output. 

7385.  No,  you  do  not? — I beg  your  pardon. 

7386.  You  estimate  the  whole  as  it  stands  ? — 

7387.  Then  you  deduct  from  that  an  allow- 
ance ?—  It  is  absolutely  necessary  to  go  further 
than  that,  and  ascertain  as  well  as  we  can  what 
was  the  state  of  the  land  before  the  improvement 
was  made. 

7388.  You  find  what  the  improvement  cost? 
— One  cannot  go  below  what  the  land  was  worth 
before  the  improvement  was  made. 

7389.  On  the  facts  you  have  you  make  that 
allowance;  that  is  what  you  have  to  do? — We 
do  more. 

7390.  You  do  not  inquire  how  much  it  has 
added  to  the  letting  value? — Necessarily  we  do 
in  every  case. 

7391.  You  do  not  assume  to  consider  that 
you  value  the  holding  as  it  stands? — Yes. 

3 B 3 7392.  Including 
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Mr.  Sexton — continued. 

7392.  Including  the  improvements  ? — Yes. 

7393.  And  all  their  letting  value  in  one  item? 
— Yes. 

7394.  Then  you  find  out  what  it  would  have 
cost  the  landlords  to  make  them?— Yes. 

7395.  And  you  allow  a .certain  interest  on 
that? — We  go  another  step  beyond  that. 

7396.  What  is  the  other  step? — We  inquire 
what  the  value  of  the  land  was  before  its  recla- 
mation. It  is  reclamation  you  are  speaking  of, 
I suppose,  because  that  is  the  only  thing  it 
applies  to. 

7397.  You  value  the  land  as  it  was  before  it 
was  reclaimed? — Yes;  if  there  is  any  margin 
between  that  and  a liberal  interest  on  the  tenant’s 
outlay,  then  the  question  arises,  but  not  other- 
wise. 

7398.  The  question  of  the  balance  left  after 
making  that  allowance  does  not  come  before  you? 
— Yes ; we  ascertain  the  value  before  reclama- 
tion, then  ascertain  the  present  value  after  the 
reclamation  ; surely  you  will  find  there  what  the 
improvement  is. 

7399.  You  find  the  capital  difference  between 
the  value  of  the  land  before  it  was  reclaimed  and 
after  ? — Not  the  capital  value,  the  difference 
estimated  in  the  yearly  rent. 

7400.  It  is  not  on  the  yearly  rent  you  allow 
the  difference,  it  is  on  the  capital  difference  ? — 
In  allowing  that  interest  we  cannot  go  below 
what  the  original  value  of  the  land  was  before 
the  reclamation  was  made ; we  must  ascertain 
that. 

7401.  But  what  you  have  got  to  find,  in  order 
to  make  the  allowance,  I suggest,  is  what  was 
the  capital  value  of  the  land  before  and  after  ? — 
Yes,  “ capital  value  ” ? 

7402.  Yes? — We  would  ascertain  what  the 
expeuse  was  and  allow  interest  on  that  at  five 
per  cent. 

7403.  I submit  to  you  that  that  process  and 
that  question  of  allowing  that  interest  does  not 
at  all  lead  you  to  an  ascertainment  of  what  letting 
value  is  added  ? — I think  it  does. 

7404.  I do  not  think  you  have  shown  it  ? — 
Surely  it  cannot  be  allowed  unless  we  ascertain 
first  whether  it  is  increased  by  that  amount. 

7405.  Assuming  it  to  be  there,  whether  small 
or  large,  whether  the  tenant  has  doubled  the 
value,  as  Mr.  O’Keeffe  tells  us,  or  not,  all  that  is 
left  after  the  interest  goes  to  the  landlord  ? — I 
think  that  is  the  value  we  must  find.  I have 
never  had  a case  in  which  that  turned  up  in  that 
naked  way  where  there  has  been  a large  in- 
creased value  given  by  the  tenant’s  work.  There 
have  been  other  circumstances  to  take  into  account. 
In  this  case  you  speak  of,  for  instance,  Waterford 
land  was  let  to  a tenant  unreclaimed  at  Is.  an 
acre  for  so  many  years,  then  at  2s.  6 d.  for  so 
many  years,  and  then  at  5s.  for  so  many  years  on 
the  ground  that  the  land  was  to  be  reclaimed  ; the 
lease  was  to  be  considered  compensation  for  the 
reclamation. 

7406.  You  are  talking  now  of  a “ lease  ” ? — 
I will  give  you  another  case  where  there  was  no 
lease. 

7407.  Keep  to  the  ordinary  case  ? — An  ex- 
tremely ordinary  case  in  my  experience  is  that 


Mr.  Sexton — continued- 

class  of  case.  There  is  one  other  class  of  case  if 
you  will  allow  me  to  refer  to  it,  and  I do  not 
know  that  it  turns  up  in  any  other. 

7408.  The  question  turns  up  in  every  case 
where  there  are  improvements  ? — Certainly  not. 
If  you  took  all  the  money  expended  on  improve- 
ments you  would  not  find,  in  my  judgment,  that 
it  would  increase  the  letting  value  as  much  as 
5 per  cent,  or  anything  like  it  all  over  Ireland. 

7409.  The  point  is  where  it  does  exist? — 
Very  well,  where  it  does  exist.  In  my  ex- 
perience I say  that  I have  never  known  a case 
where  there  have  not  been  special  circumstances 
to  take  into  account  besides  that ; for  instance, 
that  lease  given  as  compensation,  that  is  one  class 
of  case. 

7410.  The  Court  of  Appeal  in  Adams  v. 
Dunseath  evidently  regarded  that  as  an  element 
of  extreme  importance? — That  is  because  they 
know  nothing  about  it  practically. 

7411.  Oh,  indeed  ? — Yes,  it  is ; I defy  anybody 
to  produce  many  such  instances  as  the  Master 
of  the  Rolls  there  cited.  He  supposed  the  in- 
stance of  an  expenditure,  the  expenditure  of 
500?.,  producing  an  annual  increased  value  of 
100?.  ; he  treated  that  as  an  everyday  common 
thing  ; where  the  cases  are  I do  not  know. 

7412.  The  first  Land  Commission  administer 
the  Land  Act  in  ODe  sense  ; you  administer  it  in 
another  sense  ; the  Court  of  Appeal  take  it  in 
another,  a third,  sense,  which  you  take  to  be 
nonsense  ? — I do  not  admit  ei  ilier  construction. 

7413.  At  any  rate,  where  improvements  give 
a letting  value  over  the  interest  the  rest  of  the 
letting  value  goes  to  the  landlord  ? — I do  not 
admit  that  we  do  that  in  all  cases. 

7414.  But  that  is  the  law,  is  it  not? — I should 
think  it  is. 

7415.  Customs  prevail  in  Ulster,  do  they  not? 
—Yes. 

7416.  Is  a tenant  called  upon  to  prove  the 
custom  in  each  case  or  is  it  presumed  ? — I have 
never  heard  of  a tenant  proving  the  custom  for 
the  purpose  of  fixing  fair  rent ; only  for  the  pur- 
pose of  avoiding  having  a specified  value  fixed. 

7417.  In  Ulster  it  is  a presumption  that  all 
the  improvements  belong  to  the  tenant,  is  it  not? 
—Well,  in  my  experience  they  prove  the  im- 
provements ; I think  it  very  much  the  same  as 
proving  fair  rent. 

7418.  Why  ? — Because  it  is  necessary  in  many 
cases. 

7419.  Does  not  that  defeat  the  presumption 
altogether  ? — In  the  case  of  drains,  as  I have 
already  explained,  somebody  must  prove  they  are 
there,  and  if  he  proves  they  are  there,  he-  must 
prove  who  made  them. 

7420.  Without  going  to  the . non-visible  ones, 
I will  take  all  the  visible  ones ; are  they  pre- 
sumed to  belong  to  the  tenant? — Yes. 

7421.  All  visible  improvements? — I do  not 
know  of  anything  else. 

7422.  Is  not  there  fencing,  roads,  planting 
anything  in  the  soil? — Yes. 

7423.  These  are  presumed  to  be  made  by  the 
tenant? — Yes. 

7424.  Anywhere  but  in  Ulster  there  seems  to 
be  great  confusion  about  the  right  of  the  tenant 

to 
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Mr.  Sexton — continued. 

to  presumplion.  Follow  me  for  a moment,  and 
see  whether  this  is  the  law.  Outside  Ulster  a 
tenant  cannot  claim  for  any  improvements  made 
before  1870,  except  permanent  buildings  and 
reclamation? — Yes  ; that  has  nothing  to  do  with 
presumption. 

7425.  I am  now  on  the  right  ? — Yes. 

7426.  He  cannot  claim? — The  fact  that  they 
have  not  the  presumption  in  cases  like  that  is 
of  no  consequence,  because,  as  the  right  to  claim 
goes  back  to  so  remote  a time,  the  evidence  of 
presumption  does  not  arise. 

7427.  He  can  claim  for  all  improvements  since 
1870? —Yes. 

7428.  All  improvements  made  since  1870  may 
be  the  subject  of  a claim  ? — Yes. 

7429.  But  between  1850  and  1870  he  can 
claim  only  for  permanent  buildings  and  reclama- 
tion, and  in  certain  cases  he  canDot  claim  those  ? 
— He  can  claim  permanent  buildings  and  reclama- 
tion for  any  period,  but  the  presumption  only 
arises  later. 

7430.  I want  to  go  to  between  1850  and  1870  ; 
in  that  period  for  improvements  other  than  build- 
ing and  reclamation,  he  can  only  claim  for  those 
since  1870? — Quite  so. 

7431.  And  even  between  1850  and  1870  he 
cannot  prove  for  buildings  and  reclamations  if  the 
landlord  has  bought  ? — You  are  mixing  up  right 
to  claim  and  presumption ; that  has  led  to  a great 
deal  of  confusion. 

7432.  Take  the  right  simply ; he  can  claim 
buildings  and  reclamation  up  to  1870,  only  these, 
but  he  can  claim  for  everything  since  ? — For  build- 
ings and  reclamation  he  can  claim  from  any  period. 

7433.  But  only  for  these  down  to  1870? — 
For  buildings  and  reclamation  ? 

7434.  Yes,  surely,  yes.  The  law,  as  I have 
taken  it  from  the  Act,  is  that  the  tenant  cannot 
claim  “ iu  respect  of  any  improvement  made 
before  the  passing  of  this  Act,  and  20  years 
before  the  claim  of  such  compensation  shall  have 
been  made,  except  permanent  buildings  and 
reclamation  of  waste  land,”  is  that  so  ? — Yes  ; 
he  can  then  claim  for  every  improvement  made 
after  that ; he  can  claim  for  buildings  and  recla- 
mation no  matter  when  made,  before  or  after 
1870;  but  presumption  is  different. 

7435.  He  can  only  claim  for  others  made 
since  1870;  is  not  that  the  law? — Yes;  that 

7436.  Now,  as  to  the  presumption ; the  pre- 
sumption is  that  all  that  were  made  since  1870 
belong  to  him  ? — Yes. 

7437.  All  that  were  made  since  1870  belong 
to  him  ? — I beg  your  pardon ; the  presumption 
goes  a great  deal  further  than  that ; first  you 
started  with  the  presumption. 

7438.  Take  it  as  I put  it  to  you ; he  can  cer- 
tainly claim  for  all  since  1870  ? —Yes. 

7439.  Between  1850  and  1870  there  is  a 
different  rule ;.  he  can  claim  for  buildings  and 
reclamation  between  1850  and  1870?— Claim; 
but  now  presumption  is  a different  thing. 

7440.  He  can  only  claim  for  buildings  and 
reclamation  between  1850  and  1870  ? — Between 
1850  and  now ; he  can  claim  from  1850  to  now. 

7441.  Twenty  years  before  the  passing  of  the 
Act?— Twenty  years  before  the  passing,  of  the 

0.122. 


Mr.  Carson. 

7442.  .That  is  with,  regard  to  presumption,  is 
it  not  ? — Presumption. 

7443.  Presumption  is  one  thing,  and  making 
a claim  is  another  thing ; presumption  is  a matter 
of  doubt? — Yes,  Mr.  Sexton;  if  you  will  allow 
me  to  say  so,  I think  you  are  mixing  up  the 
question  of  presumption  with  that  of  period 
within  which  the  claim  must  be  made. 

Mr.  Sexton. 

7444.  I am  not  indeed;  you  have  laid  down 
the  question  right ; you  have  given  an  answer 
that  would  cover  any  claim  for  buildings  and 
reclamation,  no  matter  when  done  ; nothing  else 
but  buildings  and  reclamation,  unless  done  since 
1870.  Now  let  us  go  to  the  presumption,  the' 
proof? — Yes. 

_ 7445.  Now  in  regard  to  the  proof,  the  presump- 
tion is  entirely  in  his  favour  since  1870;  that  is 
to  say,  that  an  improvement  made  since  1870  is 
presumed  to  belong  to  the  tenant ; is  not  that  so  ? 
— I think  so;  of  course  it  is  presumed  to  belong 
to  the  tenant,  and  the  presumption  made  before 
1870  is  a general  rule. 

7446.  Cannot  you  take.it  as  I give  it  you  ? — 
I cannot,  unless  it  is  correct. 

7447.  The. presumption  is  since  1870,  no  mat- 
ter what  the  improvement  is  ? — Yes. 

7448.  Between  1850  and  1870  is  he  not  limited 
by  three  principles  : whether  the  landlord  bought 
the  estate  with  or  without  the  improvement, 
whether  the  tenant  held  under  a lease,  whether 
the  holding  was  valued  at  more  than  1007.  ? — 
Yes. 

7449.  Before  1850,  in  the  case  of  every  im- 
provement there  is  no  presumption  whatever  ? — 
If  it  is  shown  the  improvement  was  made 
before  1870,  that  is  so. 

Chairman. 

7450.  If  you  can  show  that  it  was  made 
before  1870  ? — If  the  landlord  can  show,  or  if  it 
appears  from  the  nature  of  the  improvement  that 
the  improvement  was  made  before  1850,  there  is 
no  presumption  on  either  side. 

Mr.  Sexton. 

7451.  Is  not  the  peculiar  effect  of  these  time 
rules  to  defeat  the  presumption  ; 1 mean  this, 
there  is  no  presumption  for  the  tenant  before 
1850,  there  is  certain  presumption  between  1850 
and  1870,  there  is  unqualified  presumption  since 
1870;  but  in  order  to  avail  himself  of  the  pre- 
sumption he  has  first  to  prove,  as  it  were,  that  he 
held  when  the  thing  was  made  in  order  to  bring 
himself  within  the  time  rule? — Well,  no,  I 
think  not ; the  burden  lies  on  the  landlord. 

7452.  Is  not  there  an  unqualified  presumption 
for  improvements  made  since  1870  ? — Yes. 

7453.  But  in  order  to  entitle  himself  to  that 
presumption  he  has  to  show  that  they  were 
made  since  1870  ? — No,  he  has  to  show  what  the 
improvements  are  ; suppose  they  were  made 
before  1850,  there  would  be  no  presumption  in 
his  favour;  it  lies  upon  the  landlord  to  show 
they  were  made  before  1850. 

7454.  But  if  the  tenant  wants  to  claim  pre- 
sumption he  must  show  the  improvements  were 
made  since  1870  ?— Take  a house,  the  simplest 
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Mr.  Sexton — continued. 

case  ; that  rests  upon  presumption  ; if  the  land- 
lord wishes  to  displace  that  presumption  the 
burden  lies  upon  him. 

7455.  In  the  rules  of  law  it  depends  whether 
the  presumption  was  made  at  one  time  or  the 
other  ; whether  the  improvement  was  done  at 
one  time  or  the  other,  whether  the  tenant  has  the 
presumption;  it  alters  according  to  the  time;  a 
thing  done  before  1850  has  no  presumption  in 
favour  of  the  tenant,  a thing  done  after  1870 
has  ? — A thing  shown  to  be  done  before  1850. 

7456.  He  has  got  to  show  when  it  was  done  ? 
-r-Sft,  the  landlord  has  got  to  show  that  it  was 
done  before  1850,  then  the  presumption  ceases ; 
the  burden  of  proof  lies  upon  the  landlord  until 
he  displaces  the  presumption. 

7457.  Suppose  the  tenant  wants  to  show  it 
was  done  after  1870  ?— He  has  no  difficulty  in 
doing  that. 

7458.  It  is  usual  to  show  who  does  it  you  say  ? 
— That  is  the  reason  why  it  is  that  the  question 
of  presumption  does  not  arise  except  with  regard 
to  buildings  and  reclamation ; that  is  one  reason. 

7459.  I suggest  to  you  that  these  three  terms 
of  time,  with  different  presumptions  in  each,  works 
out  in  this ; that  the  tenant  really  in  order  to 
entitle  himself  to  presumption  is  put  to  the  same 
proof  as  if  no  presumption  existed  ? — Oh,  no ; it 
acts  in  a very  different  way  with  regard  to 
buildings. 

7460.  Why,  if  you  find  improvements  on  the 
holding,  should  the  tenant  not  be  compensated  for 
them  ?— What  sort  of  improvements. 

7461.  Improvements  of  current  value,  im- 
provements adding  to  the  letting  value ; let  us 
take  some  special  thing,  for  instance,  the  drains ; 
we  go  back  to  them? — No,  he  would  prove  the 
existence  of  the  drains. 

7462.  I have  already  said  where  the  thing  is 
concealed  it  has  to  be  proved  ? — What  visible 
improvements  are  there,  except  the  buildings 
when  they  are  old. 

7463.  You  fix  a fair  rent  at  what  a solvent 
tenant  would  be  able  to  give  ? — That  is  my  idea ; 
but  Colonel  Bayly  has  expounded  another  which 
I do  not  agree  with. 

7464.  As  much  as  a solvent  tenant  would  be 
willing  to  give?— Would  be  willing  to  give  and 
might  be  likely  to  continue  able  and  willing  to 
give.  Rent  is  not  like  a sum  of  money  paid 
down  once  for  all,  that  being  something  that  can 
be  tested  at  once  by  what  the  man  does  give. 
Rent  is  promised,  it  is  not  a present  consideration. 

7465.  The  Act  talks  about  the  rent  fixed  to 
be  paid  by  the  sitting  tenant  ?— It  must  be  by 
the  sitting  tenant. 

7466.  The  specific  rights  of  the  sitting  tenant 
do  not  seem  to  you  to  indicate  rents  paid  by  him 
and  no  other? — Not  the  slightest.  I do  not 
know  how  such  an  Act  could  havfe  been  drawn 
differently. 

7467.  Two  lines  down  you  are  asked  to  have 
regard  to  his  interest;  how  do  you  interpret 
that?— I interpret  it  as  meaning  “to  his  im- 
provements ” ; I do  not  know  what  other  interest 
he  has  against  the  landlord  for  fixing  the  rent 
except  his  improvements ; and  there  is  no  indica- 
tion in  the  Act,  as  far  as  I can  see,  of  any  other 
suggestion  but  of  his  interest  in  the  holding,  in 
the  popular  sense,  which  he  can  sell. 


Mr.  Sexton — continued. 

7468.  His  interest  in  the  holding  as  tested  by 
sale  is  often  more  valuable  than  that  of  the  land- 
lord ? — Yes,  but  I do  not  see  how  that  affects  the 
landlord  for  the  purpose  of  fixing  rent,  except  so 
far  as  it  includes  the  value  of  improvements. 

7469.  Improvements  are  dealt  with  in  Sub- 
section 9 separately  ; you  are  told  there  that 
you  are  not  to  put  any  rent  in  his  improvements  ? 
— Yes  ; quite  so. 

7470.  Does  the  “ interest  ” in  Sub-section  1 
mean  nothing  more  than  the  “ improvements  ” dealt 
with  in  Sub-section  9 ? — In  my  opinion  that  is 
all ; I do  not  see  any  other  indication  of  any 
other  meaning. 

7471.  And  is  that  also  a duplication? — Yes; 

I suppose  Sub-section  9 must  answer  that ; I do 
not  know. 

7472.  Suppose  Sub-section  9 had  not  been 
there,  you  would  then  say  merely  the  improve- 
ments ? — Certainly. 

7473.  And  Sub-section  9 being  there,  and  you 
being  told  specifically  there  that  no  rent  shall  be 
allowed  to  be  made  payable  for  improvements, 
you  think,  nevertheless,  the  rights  of  the  tenants’ 
interest  in  Sub-section  1 means  nothing  more 
than  that  again?  — I do  not  know  what  else  it 
means. 

7474.  And  you  do  not  think  that  the  legal 
revolution  made  by  the  Act  of  1881  entitling 
the  tenant  to  perpetual  occupation  marked  any 
such  difference  in  his  interest  as  should  affect  the 
rent  ? — I do  nof,  it  gives  him  a saleable  interest 
as  between  him  and  the  landlord. 

Mr.  Dillon. 

7475.  You  are  a practical  farmer? — Yes. 

7476.  You  are  described  in  the  Return  as 
farming  320  acres  of  land,  partly  as  tenant  and 
partly  as  owner  ; do  you  find  farming  a profitable 
occupation  now? — No. 

7477.  Do  you  keep  regular  accounts? — Yes, 
pretty  regular  ; not  very  exact. 

7478.  Could  you  tell  the  Committee  whether 
you  have  made  a profit  out  of  your  farming 
operations  the  last  two  or  three  years  ? — No,  I 
have  not. 

7479.  Have  you  spent  much  money  upon  im- 
provements upon  the  farm  ? — Yes,  a good  deal. 

7480.  You  have  made  no  profit? — Well,  on 
improvements ; not  improvements  that  would 
return  much  rent. 

7481.  But  you  have  spent  a good  deal  of 
your  money  on  the  farm  ? — Yes. 

7482.  Are  you  a landlord? — Yes,  to  a very 
small  extent. 

7483.  About  how  many  tenants  have  you  ? — 
About  a dozen,  I suppose. 

7484.  Have  any  of  them  gone  into  court? — 
No. 

7485.  Are  you  receiving  full  rents  from  your 
tenants? — No  ; I am  giving  them  all  abatements 
of  25  per  cent,  for  some  years. 

7486.  And  are  they  paying  regularly? — Pay- 
ing regularly,  no  ; in  good  years  they  pay  pretty 
well,  sometimes  not. 

7487.  A good  many  of  them  must  be  in 
arrears  then  ? — Yes. 

7488.  Do  you  think  as  a practical  landlord 
that  it  is  a good  position  (I  ask  you  this  question 
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Mr.  Dillon  — continued. 

in  reference  to  some  evidence  you  have  just 
given)  for  tenants  to  be  in  that  uncertain  state 
as  to  what  their  payments  should  be,  because  you 
said  just  now  that  abatements  were  given  as  a 
reason  for  settling  out  of  court? — I think  they 
sometimes  like  it  better  than  having  a fixed 
judicial  rent. 

7489.  Your  experience  is  that  some  of  the 
tenants  prefer  to  trust  to  the  good  will  of 
their  landlord  rather  than  having  it  fixed 
in  court? — Yes  ; for  the  reason  that  a great 
many  landlords  when  a judicial  rent  is  fixed 
stick  to  that ; some  give  abatements  if  in  their 
opinion  the  rent  is  too  high,  but  some  stick 
to  it. 

. 7490.  It  appears  to  set  aside  the  passing  of 
the  Land  Act  altogether  ? — I do  not  say.  that  all 
tenants  prefer  to  trust  to  what  abatements  they 
will  get,  they  do  not ; but  I know  that  many 
do. 

7491.  This  is  a return  giving  the  qualifications 
and  experience  of  the  various  Land  Commis- 
sioners before  they  were  appointed,  and  I see 
you  are  described  as  a barrister  farming  320  acres 
of  land,  but  you  are  not  mentioned  as  a landlord, 
and  you  are  described  in  this  column  asking, 
“ what  other  experience  in  agriculture.”  I 
suppose  this  is  filled  up  by  yourself? — Yes. 

7492.  The  return  in  that  column  is  “ none.” 
Do  you  consider  that  a landlord  has  no  expe- 
rience in  agriculture  ? — I do. 

/ 7493.  A landlord  has  no  experience  ? — Not 

necessarily  as  a landlord  ; he  may  live  in  London, 
for  instance. 

7494.  Do  you  think  that  a man  ought  to  be 
entitled  to  fix  rents  on  a body  of  tenants  who  lias 
no  experience  or  knowledge  of  agriculture? — I 
think  not. 

V 7495.  You  said  just  now  that  in  fixing  speci- 

fied value  you  fixed  a higher  specified  value  in 
the  case  of  small  farms  than  in  the  case  of  large 
farms  ? — Yes. 

7496.  Why  is  that  ? — Because,  as  I have  said, 
we  have  some  regard  to  what  the  land  would 
bring  if  put  up  to  auction,  and  because  we  think, 
I suppose,  that  a man  who  has  a small  holding 
ought  to  be  compensated  for  giving  up  his  land 
if  he  is  going  away  on  a higher  scale  than  a man 
who  has  a big  holding. 

7497.  Would  you  apply  the  same  principle  in 
fixing  rent  ? — No. 

7498.  You  would  not? — No. 

7499.  Then  would  you  consider  it  a hard  thing 
if  you  were  compelled  to  pay  a large  rent  or  a 
considerable  rent  on  your  own  holding  when  you 
were  making  no  profit  out  of  it? — Yes,  but  I am 
not  living  on  my  land,  and  no  doubt  I should 
make  some  profit  if  I was  there  ; I am  not  farm- 
ing under  very  favourable  circumstances. 

7500.  Well  you  are  spending  money  upon  it? 
— That  is  for  my  own  pleasure, just  making  fancy 
improvements. 

7501.  Now  I want  to  clear  my  own  mind,  if  it 
is  possible,  as  to  the  method  of  fixing  a fair  rent ; 
we  have  got  a great  deal  of  evidence  upon  that 
method,  but  still  I do  not  feel  quite  clear  about 
it.  The  Sub-Commissioners  go  out  on  the  hold- 
ings with  full  instructions  as  to  what  improve- 
ments they  are  to  hold  to  be  the  tenants? — 
Yes. 

0.122. 


Mr.  Dillon — continued. 

7502.  Then  after  careful  inspection  they  fill  a 
paper  known  as  the  pink  return,  which  we  have  a 
copy  of  here.  Now  if  one  reads  the  pink  return 
(you  know  the  form,  of  course,  and  it  is  very 
detailed  as  to  the  character  of  the  holding),  the 
the  impression  given  to  my  mind  on  reading  the 
pink  return  is  that  it  is  a valuation  of  the  hold- 
ing as  it  stands  with  a record  of  the  improve- 
ments ? — I think  there  is  no  valuation  in  the  pink 
report. 

7503.  I should  rather  say  the  base  of  the  valua- 
tion of  the  holding  as  it  stands  ? — Yes  ; there  is 
something  about  improvements  in  it. 

7504.  1 said  “ with  a record  of  improve- 
ments”?— I beg  your  pardon. 

7505.  It  is  on  that  return  that  you  fix  the  fair 
rent,  is  it  not  ? — I do  not  say  that ; we  fix  the 
fair  rent  independently  on  the  materials  which 
are  embodied  in  that  return. 

7506.  That  is  my  point  ? — And  on  further 
materials,  such  as  the  value  of  the  improvements 
which  are  not  included  in  that  return ; that  is 
only  a valuation. 

7507.  That  only  decides  what  you  allow  for 
the  improvements  ?-  -Yes. 

7508.  Judging  from  that  it  would  appear  that 
a fair  rent  is  what  you  consider  to  be  a reason- 
able rent  on  the  holding  as  it  stands,  with  an 
allowance  made  for  the  tenants’  improvements  ? 
— Yes. 

7509.  That  is  your  definition  of  a fair  rent.  I 
think  you  said  in  a previous  answer  that  you 
knew  of  no  principles  laid  down  for  the  fixing  of 
a fair  rent  ? — None  that  have  been  accepted ; yes. 
There  is  a case  (indeed  I think  it  is  Adams  v. 
Dunseath)  in  which  Mr.  Litton  laid  down  prin- 
ciples, but  I think  they  were  repudiated  by  the 
Court  of  Appeal. 

7510.  Then  there  are  no  authoritative  prin- 
ciples ? — Oh,  no ; it  is  essentially  for  a practical 
man,  he  must  go  out  to  value  the  land,  and  that 
is  the  end  of  it,  so  far  as  principle  goes. 

7511.  Then  it  is  simply  a question  of  the  dis- 
cretion of  each  Commission  ? — Yes. 

7512.  Do  you  believe  the  members  of  each 
Commission  act  on  the  same  principles  ? — Not 
exactly ; there  has  been  a very  great  difference 
I know ; but  as  I have  said  to-day,  there  is  a 
certain  uniformity,  not  in  principles,  but  in  their 
estimation  of  the  value  of  land. 

7513.  Can  you  give  any  explanation  to  the 
Committee  of  how  that  has  been  arrived  at  ? — 
The  explanation  of  the  matter  is  that  the  Sub- 
Commissioners  mix  more  ; if  two  men  get  into 
a groove  that  is  broken  up  by  separating  them ; 
and  some  have  been  taken  on  to  value  for 
appeals. 

7514.  Then  you  think  the  result  of  Mr.  Com- 
missioner Fitzgerald’s  operation  of  mixing  up 
the  Sub-Commissioners  has  been  that  in  the 
matter  of  appeals  more  uniformity  has  been 
arrived  at  ? — I think  very  largely. 

7515.  This  is  the  question  to  which  I i-efer 
(2898),  where  you  say  : “ I should  say  that  I 
know  of  no  ‘ principles  ’ ; if  there  are  any  I do 
not  know  where  they  are  laid  down.  The  Chief 
Commissioners  have  always  refused  to  lay  down 
any  principles,  and,  of  course,  we  have  not  laid 
down  any  general  principles”? — I do  not  say 

3 C that 
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Mr.  Dillon — continued. 

that  men  do  not  give  principles  themselves  on 
which  they  value,  but  I think  they  are  never  any 
good.  I think  the  men  that  give  most  principles 
are  not  the  men  to  trust  most  as  valuers. 

7516.  Have  you  worked  in  the  Province  of 
Connaught?— Very  little.  I have  been  in  Ros- 
common and  in  Galway. 

7517.  Have  you  had  before  you  any  of  those 
bog  or  mountain  holdings  in  the  west? — Not 
“mountain”  I think.  In  Galway  I have  had 
some  of  those  cases  off  the  coast  of  reclamation 
of  bog  between  rocks. 

7518.  You  said  in  one  of  your  answers  that  in 
dealing  with  a reclamation  case,  assuming  the 
tenant  was  able  to  prove  the  reclamation, 
what  you  did  was  this  : you  allowed  him  a reason- 
able percentage  on  his  outlay,  and  then  gave 
the  rest  to  the  landlord  ? — Yes,  and  I added  to 
that  that  in  most  cases  that  would  absorb  the 
most  of  the  increased  letting  value. 

7519.  Is  it  your  experience  that  in  the  West 
of  Ireland  it  would  absorb  far  more  than  the 
present  fair  letting  value  of  the  holding  ? — That 
is  what  I said  ; that  there  is  no  margin 

7520.  You  mistake  my  question  : what  I say 
is,  would  it  not  in  the  West  of  Ireland,  in  most 
of  these  holdings,  absorb  far  more  than  the  whole 
of  the  fair  letting  value  of  the  holding  as  it 
stands  ? — The  interest  on  the  tenant’s  outlay. 

7521.  Yes;  that  is,  giving  him  wages  for  the 
work  he  has  done  ? — I cannot  say  that  I know 
those  holdings  in  the  west ; but  I have  seen  very 
much  the  same  sort  in  other  places  ; l should  say 
that  probably  it  would. 

7522.  On  what  do  you  proceed  then  ? — I 
think  Colonel  Bayly  is  right  in  one  thing,  that 
is  in  what  he  said  about  giving  the  original  value 
to  the  landlord,  and  leaving  all  the  rest  of  it  to 
the  tenant. 

7523.  He  spoke  of  the  improvability  ? — That 
is  the  same  thing  ; you  must  remember  as  to  the 
cut-out  bog,  if  you  estimated  the  return  it 
brings  in  it  is  nothing  ; the  whole  value  of  it  is 
for  the  purpose  of  reclamation. 

7524.  Do  you  hold  that  land  has  inherent  im- 
provability or  value  in  cases  where  it  cannot  be 
reclaimed  on  commercial  principles  ; that  is  to 
gay,  where  it  would  not  pay  to  reclaim  it  by 
hired  labour  ? — I should  say  it  has  no  value  there. 

7525.  Do  not  you  believe  that  that  is  the  case 
with  a great  many  of  these  holdings  in  the  west  ? 
— I cannot  say  that. 

7526.  Would  you  undertake  to  reclaim  them 
by  hired  labour? — You  must  show  me  the 
holdings.  I have  seen  bogs  that  have  a sub- 
stantial value ; 10s.  an  Irish  acre,  for  instance. 

7527.  They  would  be  worth  that? — They 
would  be  worth  that  to  reclaim ; they  have  an 
inherent  capacity  which  makes  them  worth  that 
for  the  purpose  of  reclamation. 

7528.  How  are  even  reclamation  tenants  to 
prove  the  reclamation  if  it  was  done  at  a period 
when  no  living  person  can  speak  of  his  own 
knowledge  of  it ; is  there  any  way  by  which  they 
can  prove  it  ? — 'The  presumption  that  the  improve- 
ments were  made  by  the  tenant  would  act  there. 

7529.  Not  according  to  the  law  as  I have 
heard  it  given  here  ? — Ido  not  know  what  dis- 
places the  presumption. 


Mr.  Dillon — continued. 

7530.  I understood  that  the  law  was  that  there 
was  no  presumption  before  1850? — Yes,  and  it 
lies  on  the  landlord  to  show  that  it  was  made 
before  1850. 

7531.  Suppose  you  go  on  the  land  and  find 
this  reclamation  done  ; do  you  assume  that  it  is 
made  since  1850? — We  assume  that  it  is  made 
by  the  tenant  or  his  predecessors,  unless  the 
landlord  shows  that  it  was  made  before  1850. 

7532.  You  do? — Yes  ; there  is  no  question,  so 
far  as  I have  seen,  of  that  sort  about  reclamation 
of  bog. 

7533.  The  evidence  we  have  here  goes  to 
show  that  there  is  nothing  for  it  unless  the  tenant 
is  able  to  prove  it  ? — I think  the  tenants  get  full 
value  for  that  sort  of  thing ; the  only  question 
arises  on  good  mountain  land,  where  there  is 
valuable  reclamation ; there  it  may  arise  some- 
times. 

7534.  Can  you  throw  any  light  upon  the 
various  definitions  of  rents  we  have  had  here ; 
we  have  had  here  one  Sub-Commissioner  speak- 
ing of  an  “economic”  rent,  for  instance? — I 
cannot ; not  the  slightest.  I do  not  know  what 
anyone  means  by  “ economic  rent,”  by  “ com- 
petitive rent,”  or  any  of  those  things. 

7535.  If  that  be  so  on  what  principle  do  you 
fix  the  rent  ? — I say  the  rent  ought  to  be  fixed, 
so  far  as  the  valuation  of  the  land  is  concerned, 
on  the  sum  which  a man  could  give  as  rent  who 
was  a solvent  man  and  an  industrious  man, 
and  likely  to  continue  to  pay  that  rent. 

7536.  Take  your  own  experience,  which  yon 
give  us  as  a practical  landlord  as  well  as  a 
practical  farmer;  you  have  to  give  abatements 
to  your  tenants  to  enable  them  to  pay  their 
rents  according  to  your  own  definition  and  ex- 
planation?— I did  not  say  that. 

7537.  We  must  not  presume  that  it  is  pure 
philanthropy,  they  do  not  pay  ; they  obtain  re- 
ductions of  25  per  cent.,  and  according  to  your 
statement,  even  with  that  reduction,  they  do  not 
pay  you  regularly.  Surely  you  must  have  in 
your  mind,  which  you  could  put  into  words,  the 
principle  on  which  you  fix  fair  rent  as  dis- 
tinguished from  competition  rent.  Perhaps  you 
forgot  that  you  defined  a competition  rent? — 
That,  I think,  was  in  reply  to  a previous 
question  ? 

7538.  Yes? — Yes. 

7539.  You  defined  a competition  rent  as  an 
exorbitant  and  ridiculous  rent  which  nobody 
would  pay  ? — I said  some  people  spoke  of  doing 
so,  and  that  I really  did  not  know  what  they 
meant  by  it. 

7540.  You  said  that  there  was  an  “ exorbitant 
and  ridiculous  rent  which  nobody  would  pay  ” ? 
— Y es,  that  may  be. 

7541.  That  is  a very  fair  definition  of  “ com- 
petition rent,”  is  it  ? — I do  not  know.  I do  not 
think  it  is  really.  I think  the  only  reasonable 
meaning  of  “ competition  rent  ” is  what  some- 
body will  pay  ; what  a reasonable  man  of  reason- 
able industry  and  skill  will  be  likely  to  continue 
to  pay. 

7542.  Then  it  appears  to  me  that  the  fair  rent 
you  fix  is  a competition  rent? — If  you  take  it  in 
that  sense. 

7543.  I do 
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Mr.  Dillon — continued. 

7543.  I do  not  take  it  “ in  that  sense  ” ? — In 
what  sense  do  you  take  it  ? 

7544.  Competition  between  solvent  men  ? — 
Yes,  I think  so. 

Mr.  T.  W.  Russell. 

7545.  You  stated  in  reply  to  Mr.  Brodrick 
the  last  day  that  you  had  fixed  some  rents  where 
agreements  had  been  arrived  at  between  landlord 
and  tenant  ? — Yes. 

7546.  You  stated  that  you  were  unable  to  give 
the  Committee  the  percentage  of  reduction  that 
you  had  made  in  those  cases? — Yes. 

7547.  Could  you  do  for  the  Committee  what 
Mr.  Bailey  did  in  his  cases  at  the  same  time  ? — 
I do  not  think  I could. 

7548.  Stop  until  you  heg.r  me  put  the  question. 
Could  you  do  for  the  Committee  what  Mr. 
Bailey  did  in  those  cases,  that  is,  give  a return. 
Mr.  Bailey  has  handed  in  39  cases  ? — I am  afraid 
I could  not.  Latterly  I do  not  think  I have 
taken  a note  of  those  cases ; there  has  been  an 
agreement  signed,  but  not  filed.  At  first  I took 
a note,  because  some  discussion  arose  as  to 
whether  the  tenant  was  not  bound  by  it ; but  I 
do  not  think  latterly  I could  find  a note  of  all 
those  cases  in  which  an  agreement  was  signed. 

7549.  Do  you  think  you  could  not  find  any  of 
them  for  us  ? — I could  find  some  of  them,  I 
think,  but  not  latterly.  There  were  considerable 
reductions  made. 

7550.  But  the  Committee  cannot  go  upon  a 
statement  like  that.  If  you  could  prepare  a 
return  of  some  cases  that  you  could  find  con- 
veniently we  should  be  very  much  obliged  ? — 
That  I can  try  to  do. 

7551.  You  have  been  engaged  mainly  in  the 
south,  I think,  fixing  rents  ? — Yes. 

7552.  Did  you  ever  meet  a document  called 
“the  Leinster  lease  ”? — No. 

7553.  You  never  did  ? —No. 

7554.  That  is  a popular  name? — Those  are 
leases  on  the  estate  of  the  Duke  of  Leinster  you 
mean. 

7555.  Is  it  not  the  case  that  under  the  Act  of 
1870  tenants  whose  valuation  was  over  50?.  were 
allowed  to  contract  themselves  out  of  the  Act  ? — 
Yes. 

7556.  Is  it  not  the  case  that  on  some  estates 
in  the  south  of  Ireland  that  course  was  followed  ? 
—Yes,  in  a great  many  cases. 

7557.  Is  it  not  a fact  that  leases  originally 
drawn  up  for  the  Leinster  estate  became  rather 
general  over  the  south  of  Ireland? — I cannot 
answer  that ; I do  not  know. 

7558.  Did  you  know  of  a case  where  the  lease- 
holder came  into  court  under  the  Act  of  1887, 
whose  lease  was  taken  out  under  the  circum- 
stances that  I have  described,  and  who,  when  he 
came  to  get  his  rent  fixed  under  the  Act  of  1887, 
found  the  whole  of  his  improvements  confiscated  ? 
— Oh,  yes,  several  cases. 

7559.  Well,  that  is  what  I mean  by  the 
“ Leinster  lease.”  You  have  known  of  several 
cases  ? — Yes,  where  the  tenant  had  contracted 
not  to  claim  for  improvements. 

7560.  Under  that  clause  in  the  Act  of  1870  ? 
— Yes. 
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Mr.  T.  IV.  Russell — continued. 

7561.  You  have  known  of  several  cases  ? — 
Yes. 

7562.  Under  your  own  experience  ? — Oh, 
yes. 

7563.  Did  you  ever  sit  in  King’s  County  ? — 
Yes. 

7564.  Do  you  remember  hearing  a case  where 
a man’s  lease  expired  on  the  1st  May,  1881, 
three  months  before  the  Act  of  1881  became 
law  ? — Could  you  give  me  the  name  of  the  case, 
then  perhaps  I might  remember  it.  I may  re- 
member it  if  I know  the  name  ; I shall  not 
remember  it  unless  I hear  the  name. 

7565.  I will  read  the  letter,  and  I will  give 

the  name  if  it  is  desired.  The  writer  says  : “ My 
lease  expired  1st  May,  1881.  1 was  served 

with  an  ejectment  and  decree  obtained  for  pos- 
session. Under  stress  of  this,  I agreed  for  a new 
lease  towards  the  end  of  the  year  1881,  but 
my  landlord  insisted  it  should  run  from  the 
1st  May,  1881.”  Do  you  remember  the  case  of 
that  man  in  King’s  County  coming  before  you  ? 
— No,  I do  not.  I have  so  many  eases  coming 
before  me  that  certainly  I cannot  remember  it 
without  the  name,  and  even  with  the  name  I 
cannot  remember  it  perhaps. 

7566.  My  point  is  this,  that  the  landlord 
insisted  that  the  new  lease  should  date  after 
the  passing  of  the  Act  of  1881,  although  the 
tenancy  absolutely  expired  on  the  1st  of  May, 
before  the  Act  came  into  operation,  and  on  that 
technical  point  the  Sub-Commission  Court  ruled 
the  tenant  out  ? — I presume  they  did,  because 
there  was  evidently  no  tenancy  existing  at  the 
passing  of  the  Act. 

7567.  By  a quibble? — It  is  a very  substantial 
“ quibble  ” if  the  man  was  turned  out. 

7568.  He  was  not  turned  out? — I do  not  call 
that  a “quibble  he  turned  him  out. 

7569.  Now  on  the  question  of  presumption : is 

it  fair  to  divide  the  classes  of  improvements  in 
this  way  : first,  improvements  which  add  to  the 
value  of  the  holding  as  an  equipped  farm, 
namely,  buildings,  fences,  and  roads  ; and, 
second,  improvements  which  affect  the  productive 
capacity  of  the  soil,  such  as  drains  ? — Yes,  I 
think  so.  » 

7570.  Now,  would  you  say  that  the  presump- 
tion as  regards  the  first  class  of  improvements 
(that  is,  as  regards  visible  improvements)  is  in 
favour  of  the  tenant  ? — Yes,  subject,  of  course,  to 
the  exceptions  in  the  Act. 

7571.  And  that,  as  regards  the  second,  of 
course  proof  has  to  be  given  of  those,  because 
you  have  to  look  for  them ; is  that  what  you 
mean? — That  is  what  I mean  ; the  presump- 
tion is  the  same,  technically.  Practically  it  is 
of  no  consequence,  because  proof  has  to  be 
given. 

Mr.  Carson. 

7572.  In  your  experience  did  you  find,  as  a 
rule,  to  any  extent  that  any  improvements  which 
in  your  mind  you  were  satisfied  must  have  been 
made  during  the  tenancy  were  given  to  the  land- 
lord ? — Oh,  yes ; in  cases  where  the  tenant 
could  not  claim  under  the  Act  of  1870. 

7573.  I mean  by  want  of  presumption  ? — 
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Mr.  Carson — continued. 

Yes ; I have  met  with  cases  of  that  sort  with 
regard  to  houses. 

7574.  Were  there  many  of  such  cases?— Not 
very  many. 

7575.  And,  as  I understand,  as  regards  the 
houses,  if  you  saw  from  the  nature  of  the  house 
that  it  must  have  been  made  since  the  tenancy 
commenced,  either  by  the  individual  tenant  or 
his  predecessor  in  title,  you  would  hold  that  to  be 
the  tenant’s  ? — Yes. 

7576.  Therefore  in  the  cases  which  you  referred 
to,  in  which  these  were  given  to  the  landlord, 
they  must  have  been  of  very  old  standing  ? — Oh, 
yes,  they  were;  they  were  generally  old  thatched 
houses. 

7577.  And  you  were  not  satisfied  that  they 
were  made  during  the  existence  of  the  tenancy  ? 
— Yes,  exactly.  It  was  proved  that  some  of  them 
were  there  before  1850,  or  before  the  existence 
of  the  tenancy.  If  they  were  made  before  the 
tenant  or  his  predecessor’s  occupation,  they 
would  belong  to  ihe  landlord. 

7578.  Is  that  another  reason  for  which  you 
allowed  them  to  the  landlord  ? — No,  I think  it  is 
a case  in  which  the  presumption  was  displaced 
by  proving  that  they  were  made  before  1850. 

7579.  Were  there  many  of  this  kind  of  cases  ? 
— Not  very  many. 

7580.  As  a rule  do  you  find  in  your  experience 
that  the  landlords  try  to  claim  improvements 
made  by  the  tenants  ?— N o ; as  a rule  they 
begin  by  saying  they  do  not  claim  buildings 
unless  they  have  some  specific  claims  on  the 
ground  of  contributions  or  something  of  that 
sort. 

7581.  That  I believe  is  one  of  the  first  ques- 
tions you  ask  them? — Yes. 

7582.  I think  I may  take  it  that  you  do  not 
consider  this  question  of  presumption  of  any 
importance,  or  of  any  very  great  importance? — 
Well,  with  regard  to  buildings  it  has  acted 
hardly  on  the  tenants  in  some  cases ; of  course 
in  these  cases  the  buildings  are  very  old  and 
not  worth  much,  and  I have  known  cases  in 
which  it  has  acted  hardly  against  landlords. 

7583.  Sometimes  I suppose  the  landlord  has 
not  been  able  to  prove  within  the  presumption 
period  ? — He  has  not  been  able  to  pi’ove  at  all, 
and  the  tenant  relies  on  his  presumption,  and  we 
are  obliged  to  exempt  the  building  from  rent, 
although  morally  certain  that  they  have  been 
built  by  the  landlord. 

Mr.  Dillon. 

7584.  You  have  been  speaking  of'  buildings 
where  the  presumption  is  displaced  by  proving 
that  they  were  made  before  1850 ; now  is  that 
the  law  ; because  according  to  the  law  as  we 
have  it  laid  down  here  before  us  already  in  a 
paper  handed  in  by  Mr.  Bailey  : “ A tenant, 
not  subject  to  the  Ulster  custom,  on  having  a 
fair  rent  fixed,  is  not  entitled  to  exemption  from 
rent  on  his  improvements  in  the  following  cases. 
(1.)  Where  the  improvements  were  made  20 
years  before  the  claim,  and  before  August  1st, 
1870,  except  permanent  buildings  and  reclama- 
tion of  waste  lands  ” ? — You  are  again  mixing  up 
the  question  of  the  right  to  exemption  from  rent 
with  the  question  of  presumption. 


Mr.  Dillon — continued. 

7585.  Then  there  is  no  presumption  even  in 
favour  of  permanent  buildings  before  1850  ? — 
No. 

Mr.  Carson. 

7586.  He  can  claim,  of  course,  to  have  building 
improvements  exempted  if  they  are  made  at  any 
time,  but  the  presumption  is  a different  matter  ; 
is  that  so  ? — Yes,  that  is  so. 

7587.  You  have  been  asked  with  regard  to 
what  has  been  called  by  the  Committee  the 
“ uuearned  increment  ” ; that  is,  the  balance  of 
the  increased  letting  value  over  and  above  the 
percentage  that  you  give  to  the  tenant ; do 
I understand  your  evidence  to  be  that  in  the 
cases  that  have  come  before  you  you  have  not 
found  the  existence  of  this  sum  to  give  away  to 
anybody  ? — Yes,  that  is  so,  except  in  a few  cases 
of  reclamation  of  mountain,  where,  as  I say, 
the  thing  was  provided  for  by  the  contract  be- 
tween the  parties. 

7588.  In  other  words,  where  the  letting  was 
made  with  a view  to  the  reclamation  ? — Yes. 

7589.  With  reference  to  tillage  and  manures, 
I suppose  in  the  case  of  reclamation  you  take  the 
expense  of  tilling  and  manuring  into  considera- 
tion ; I mean  in  estimating  what  the  reclamation 
would  cost? — I think  that  is  generally  taken  into 
account. 

7590.  You  allow  so  much  per  acre  for  the  re- 
clamation ? — The  principal  work  of  reclamation, 
if  it  is  a case  of  bog,  is  draining  if  it  has  to  be 
drained,  and  levelling  if  it  has  to  be  levelled, 
removing  stumps  of  trees  and  stones,  and  tilling 
and  manuring. 

7591.  As  regards  this  question  of  the  specified 
value,  are  you  aware  that  in  Adams  v.  Dunseath 
the  Master  of  the  Rolls,  Sir  Edward  Sullivan,  said, 
“This  value  cannot  be  the  market  value,  but 
what,  having  regard  to  the  interest  of  landlord 
and  tenant  respectively  under  this  code,  would 
be  the  true  estimate  of  price  between  them.” 
Is  that  the  principle  upon  which  you  have  acted  ? 
— Y es. 

7592.  Supposing  a new  tenant  coming  in  and 
purchasing  from  an  outgoing  tenant  was  to  pur- 
chase at  the  competitive  or  market  value,  what 
would  be  the  advantage  in  fixing  a fair  rent  at 
all? — Well, if  he  pays  a full  value  for  the  reduc- 
tion, there  is  no  advantage  in  coming  into  court ; 
it  is  eaten  up. 

7593.  He  would  be  as  badly  off  as  the  other 
man  was  before  the  rent  was  fixed? — Yes;  all 
the  advantage  is  eaten  up  by  the  man  in  occupa- 
tion in  1881,  or  his  descendants. 

7594.  Have  you  acted  upon  the  view  that  the 
object  of  the  Legislature  in  allowing  this  specified 
value  to  be  fixed  at  all  was,  as  far  as  possible,  to 
keep  a fair  rent  being  paid  out  of  the  holding  ? — 
You  mean  to  keep  down  the  purchase  by  an  in- 
coming tenant? 

7595.  No,  to  prevent  tenants,  when  they  agreed 
for  land,  paying  more  than  the  holding  was 
worth? — No,  I do  not  think  we  have  taken 
that  into  account ; I think  we  have  merely  con- 
sidered what  is  fair  for  the  landlord  to  pay  to 
get  back  the  farm.  I do  not  think  we  have  con- 
sidered it  with  a view  to  his  holding  it  or  to  the 
incoming  tenant  having  less  to  pay. 

7596.  Does 
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Mi”.  Carson — continued. 

7596.  Does  it  not  occur  to  you  that  the  object 
of  the  Legislature  was  that  the  tenant  should  not 
come,  even  in  the  case  of  a settlement,  into  the 
dancer  of  having  to  give  too  much  for  the  land  ? 
— I think,  as  Mr.  Sexton  said,  the  landlord 
might  get  him  to  pay  a fine  to  put  into  his  own 
pocket. 

7597.  He  cannot  get  it  until  the  15  yeai-s 
from  the  passing  of  the  Act  expires,  can  he  ? — 
He  cannot  get  it  until  the  15  years  expires. 

7598.  Supposing  he  paid  the  fine  within  the 
15  years,  then  the  tenant  would  have  a right  to 
apply  to  have  a fair  rent  fixed,  and  you  would 
have  a right  to  consider  that  fine,  would  you 
not? — No,  I do  not  think  we  should  consider 
it. 

7599.  A fine  paid  directly  to  the  landlord  ? — 
I do  not  think  we  should  consider  it. 

7600.  Do  you  say  you  would  not  consider  it  ? 
— Yes.  That  has  been  laid  down  in  Kieran  v. 
Mollan. 

7601.  You  would  not  consider  a fine  paid  to 
the  landlord  in  any  case  ? — Hot  in  every  case. 

7602.  Have  you  ever  had  a case  of  tenants 
coming  in  after  having  taken  land  from  the  land- 
lord, where  the  landlord  has  exercised  his  right 
of  pre-emption  ? — No. 

7603.  You  have  not  had  a case  of  that  kind  ? 
-No. 

7604.  You  do  not  know  of  any  such  case 
having  happened? — No. 

7605.  Mr.  Sexton  asked  you  whether  a tenant 
had  not  to  go  through  these  various  points  of  ex- 
clusion when  he  came  in,  whether  pastoral  or 
residential,  or  demesne  land ; as  a matter  of  prac- 
tice are  these  various  questions  put  to  the  tenant? 
— No,  it  is  left  to  the  landlord  to  raise  these 
points  if  he  wants  to. 

7606.  Is  not  the  presumption  when  the  rela- 
tion of  landlord  and  tenant  exists  in  relation  to 
the  agricultural  holding  that  until  the  contrary 
is  shown  it  is  within  the  Act? — I do  not  know 
whether  it  is  legally  so,  but  we  do  presume 
that. 

7607.  It  is  one  of  the  definitions? — He  is 
presumed  to  be  a “ present  tenant.” 

7608.  Do  you  as  a matter  of  practice,  if  you 
find  an  agricultural  farm  at  the  passing  of  the 
Act,  assume  that  that  is  a case  within  the  Act 
until  the  contrary  is  shown  '' — Yes. 

7609.  Then  it  would  lie  upon  the  landlord  to 
take  it  out  of  the  Act? — Yes;  of  course  the 
tenant  very  often  anticipates  that  in  his  ov\  n case, 
and  proves  that  he  is  within  the  Act. 

7610.  Is  the  landlord  bound  under  any  of 
these  rules  (I  do  not  recollect  them  all  now)  to 
give  any  notice  if  he  is  going  to  rest  upon  the 
exclusions? — No,  not  before  us;  before  the 
rehearing  before  the  Chief  Commissioners  he  is 
bound  to  give  notice. 

Mr.  M*  Curtail.  • 

7611.  Under  what  rule  ?— I am  not  sure  that 
it  is  printed,  but  there  is  such  a rule  in  practice. 

7612.  There  is  no  such  rule  in  print  or  in 
practice;  I have  some  experience  of  the  fact? 
— There  is  such  a rule  acted  upon. 
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Mr.  Carson. 

7613.  Do  you  think  the  landlord  should  be 
bound  to  give  notice  of  his  intention  to  prove 
that  the  holding  is  excluded  from  the  Act?— 
No,  I do  not  think  so ; I think  it  is  perfectly 
'veil  known  what  points  are  going  to  be  raised 
by  the  tenant. 

Mr.  M‘  Cartan. 

7614.  I think  some  time  ago  instructions  were 
sent  down  by  the  Land  Commission  stating  that 
the  parties  were  to  mention  whether  it  was  on  a 
point  of  law  or  on  a point  of  value  that 
they  were  proceeding ; is  not  that  so  ? — Yes,  I 
beg  your  pardon,  that  may  be  so. 

7615.  And  that  is  paid  no  attention  to  ? — Oh, 
yes  it  is. 

Mr.  Carson. 

7616.  What  is  that  you  are  alluding  to? — 
There  is  a rule  about  the  re-hearing. 

7617.  That  is  only  with  reference  to  the  Court 
of  Appeal  ? — Yes,  that  is  all. 

7618.  Can  you  suggest  to  the  Committee  any 
better  method  of  fixing  or  refixing  the  rents  than 
the  present  existing  one?— Well,  no,  except  as 
I have  said  before  and  as  Mr.  Bailey  suo-oested, 
that  in  simple  cases  where  there  is  no  dispute  re- 
quiring to  be  heard  in  court  the  thing  might  be 
done  by  a valuation  on  the  land,  leaving  the 
parties  to  raise  any  question  afterwards  in  court. 

7619.  That  would  practically  get  rid  of  the 
simple  cases  before  the  S ub- Commission  ? — Yes, 
if  the  parties  are  satisfied  with  it ; that  I cannot 
predict.  They  have  not  taken  much  advantage 
of  the  rule  about  arbitration.  They  can  apply 
to  have  the  Land  Commissioners  send  down  two 
arbitrators  to  fix  the  rents,  and  they  have  not 
taken  much  advantage  of  that. 

7620.  Can  you  give  us  any  idea  at  all  why 
they  have  not  taken  more  advantage  of  that? — I 
really  cannot. 

7621.  Do  you  know  that  they  refer  to  outside 
agreement  or  arbitration  at  all,  that  is  outside 
the  Land  Commission  ? — A very  large  number 
of  rents  have  been  settled  by  outside  valuation. 

7622.  Outside  valuation  ?— Outside  valuation ; 

oh,  yes. 

7623.  That  is,  the  landlord  and  tenant  ao-ree 
to  appoint  a valuer  who  would  go  out  and  value 
the  land  ? — I think  the  more  general  way  is  that 
the  landlord  did  employ  a valuer  who  made  the 
valuation  of  the  land  at  a certain  rent  to  the 
tenant,  and  in  a great  number  of  cases  I think 
whole  estates  were  settled  in  that  way  except  the 
cases  which,  if  the  men  did  not  agree,  came  into 
court. 

7624.  Did  they  file  the  agreements  ?— Many 
of  these  were  cases  in  which  the  agreements 
w'ere  not  filed  ; in  many  cases  they  were  filed. 

7625.  Except  what  you  state  you  agree  with 
Mr.  Bailey  as  to  the  simple  cases;  are  there  any 
improvements  in  the  administration  of  the  Acts 
(the  working  of  them)  that  you  can  suggest  to 
us ; I mean  in  the  procedure  ? — No,  I do  not 
know  that  there  are. 

7626.  You  think,  upon  the  whole,  that  it  is  as 
well  now  as  it  can  be  ? — I know  it  is  very  expen- 
sive and  cumbrous,  but  I do  not  think  people 
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Mr.  Carson — continued. 

would  be  satisfied  really  unless  they  had  their 
cases  heard  in  court  in  general. 

7627.  They  are  fond  of  the  luxury  of  the  law  ? 
— Some  of  them  are,  but  some  of  them  are  very 
reluctant,  as  I have  said,  to  go  into  court ; you 
cannot  lay  down  a general  rule  for  everybody. 

7628.  Can  you  tell  me  whether  you  have 
found,  as  a rule,  the  pasture  land  more  highly 
rented  in  proportion  to  its  value  than  tillage 
land  ? — No,  I do  not  think  so. 

7629.  Or  vice  versa  ? — Good  pasture  land  was, 
I think,  rented  cheaper  in  proportion  to  its  value 
than  poor  tillage  land  : very  much. 

7630.  And  these  reductions  or  falls  in  the 
value  from  1879  to  1885,  and  1885  on,  did  they 
affect  these  pasture  lands  as  much  as  the  tillage 
lands  ? — I should  say  not  so  much,  not  at  all. 

7631.  Is  there  at  the  present  time  any  ten- 
dency, so  far  as  you  observe,  to  any  further  fall 
in  the  dairy  lands? — Dairy  lands! 

7632.  Pasture  lands  ? — Dairy  lands  are  a diffe- 
rent class  to  fattening  lands.  1 do  not  think  this 
is  a good  year  for  dairy  lands;  the  price  of 
butter  has  not  been  very  good. 

7633.  Grazing  lands  ? — Grazing  lands  this 
year,  I have  heard,  have  brought  more  in  Meath, 
letting  for  the  season,  than  they  did  last  year  and 
the  year  before.  That,  however,  depends  very 
much  on  the  state  of  the  market  for  store 
cattle. 

7634.  Could  you  give  me  any  idea  at  all  as  to 
what  percentage  of  the  cases  that  came  before 
you  were  dismissed  upon  points  outside  the'  Act 
and  held  to  be  outside  the  Act? — No  ; I could 
give  no  idea  of  the  percentage. 

7635.  W ere  there  many  cases? — No,  not  a 
large  percentage. 

7636.  Would  there  be  5 per  cent,  ? — Dis- 
missed ? 


Mr.  Carson — continued. 

7637.  Yes  ? — No,  I do  not  think  so  ; oh,  no. 

7638.  Not  5 per  cent.  ? — I think  not. 

7639.  Four  per  cent.?  — I really  could  not 


7640.  You  were  speaking,  I think,  about  fix- 
ing the  specified  value,  and  you  said  that  although 
you  took  evidence  you  did  not  rely  upon  it  ? — 
We  were  not  bound  by  it. 

7641.  Your  expression  was  that  you  did  not 
rely  upon  it  ? — What  I meant  was  that  we  did 
not  rely  upon  it  exclusively.  We  fix  the  fair 
rents  very  much  on  the  practice  of  the  Sub- 
Commissioners. 

7642.  Should  I go  too  far  in  saying  that  the 
hearing  in  court  is  a farce? — I would  not  say 
that.  There  are  some  cases  in  which  we  are 
very  glad  to  have  the  evidence  of  good  men, 
skilled  persons  from  the  district ; that  is  to  say, 
men  who  can  give  good  evidence. 

7643.  And  some  of  them  you  say  you  pay  no 
attention  to  the  evidence  they  give  ? — Evidence 
of  value  ; I do  not  refer  to  anything  else. 

7644.  Do  you  ever  receive  instructions  from 
the  head-  Commission  ? — No,  not  as  to  fixing 
rents. 

7645.  Do  you  ever  receive  circulars  of  any 
sort  from  the  head  Commission  ? — Yes,  several 
circulai’s. 

7646.  What  have  they  reference  to? — Things 
like  when  the  vacation  begins,  and  so  on ; 
matters  of  detail. 

7647.  Do  they  ever  call  your  attention  to  the 
number  of  cases  remaining  in  court  ? — No. 

7648.  You  do  not  remember  a circular  issued 
about  the  year  1886  in  reference  to  the  number 
of  cases  in  Ireland? — I do  not;  there  may  have 
been  one,  but  1 do  not  remember  it. 


Mr.  Thomas  Roberts,  called  in ; and  Examined. 


Chairman. 

7649.  You  are  an  Assistant  Lay  Commis- 
sioner?— Yes. 

7650.  How  long  have  you  been  in  that  office  ? 
I was  first  appointed  in  1882  as  a valuer  for  the 
Court  of  Appeal,  and  with  the  exception  of  two 
short  breaks  I continued  as  a valuer  up  to  the 
end  of  1884. 

7651.  By  a valuer  do  you  mean  an  assistant 
lay  Commissioner? — An  assistant  lay  Commis- 
sioner up  to  nearly  the  end  of  1884.  Early 
in  1885  (or  some  time  immediately  after  the 
passing  of  the  Ashbourne  Act),  I was  appointed 
an  inspector  under  the  Ashbourne  Purchase  Act 
up  to  1888.  Early  in  1889  I was  appointed  as  an 
Assistant  Commissioner  to  sit  in  court  up  to 
March  1890,  when  I was  sent  as  an  Appeal 
Court  valuer,  in  which  office  I continued  to  act 
until  the  end  of  the  last  year. 

7652.  And  since  then  what  have  you  been 
doing  ? — I have  since  then  got  only  a few  cases 
from  the  Land  Commission,  owing  to  the  want  of 
Work.  I am  only  a temporally  assistant  Com- 
missioner appointed  annually  ; owing  to  the  “ 65  ” 


Chairman — continued. 

years  rule  under  the  Civil  Service  I could  not 
have  got  a permanent  appointment. 

7653.  Now  will  you  tell  us  what  your  expe- 
rience in  agriculture  and  farming  has  been, 
either  in  Ireland  or  anywhere  else? — Over  40 
years  past  I took  a farm  of  about  250  acres  in  the 
county  of  Roscommon  ; I have  farmed  it  since, 
and  I still  hold  it.  During  the  first  151  years 
of  that  period  I carried  out  a good  deal  of 
drainage  and  tillage  on  the  farm  ; since  then  I 
have  had  it  all  in  grass. 

7654.  That  is  to  say,  you  have  had  experience 
both  of  tillage  farming  and  of  grass  farming  in 
your  own  proper  person? — Yes;  and „ for  over 
20  years  I acted  as  sub-agent  of  several  large 
estates  in  the  county  of  Roscommon. 

Mr.  T.  W.  Russell. 

7655.  What  estates? — The  Strokestown 
Estate,  and  other  estates  I also  had  to  attend  to. 
In  that  period  of  20  years  very  large  drainage 
works  were  carried  out  under  my  direction  on 
some  of  these  estates,  particularly  on  the  Strokes- 
town Estate. 

7656.  You 
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Chairman. 

7656.  You  have  had  various  legal  Chairmen, 
no  doubt ; or  have  you  been  always,  or  princi- 
pally, under  one  ? — Principally  under  Mr.  Kane, 
and  for  a very  short  time,  Mr.  Edge  and  Mr. 
Doyle.  I do  not  know  that  I was  under  any 
other  legal  Commissioner. 

7657.  And  you  are  now  a temporary  lay  Com- 
missioner employed  from  time  to  time  when  they 
find  the  necessity  for  your  assistance  ? — I have 
only  been  employed  on  a few  occasions  since  the 
1st  January  last  owing  to  want  of  work ; the  per- 
manent Commissioners  must  first  get  the  work, 
and  when  there  was  work  for  temporary  Commis- 
sioners outside  the  appointment  of  the  permanent 
men  I have  got  some  then  ; and  at  present  I am 
engaged  (with  the  consent  of  the  Commissioners) 
by  the  Board  of  Works  as  a valuer  for  some 
20,000  acres  of  land  in  the  vicinity  of  the  Suck, 
which  forms  the  boundary  between  Roscommon 
and  Galway.  There  is  a very  large  drainage 
carried  out  there  by  a Drainage  Board. 

7658.  That  has  nothing  to  do  with  our  inquiry  ; 
I may  take  it,  generally,  that  since  1882  you 
have  been  pretty  steadily  employed,  either  as 
Assistant  Lay  Commissioner  or  as  appeal  valuer  ? 
— Yes,  that  is  so. 

Mr.  T.  W.  Russell. 

7659.  Do  you  think  that  the  rents  that  were 
fixed  between  1881  and  1887  would  stand  revision 
now  ? — I think  the  rents  fixed  between  1882  (or 
about  that  time  when  I joined  the  Commission) 
up  to  1884  or  1885  would  be  reduced  if  they 
were  in  court  now.  At  that  time,  though  great 
attention  might  have  been  paid  by  the  assistant 
Commissioners  to  the  valuing  of  lands,  they  were 
not  supplied  with  maps.  Maps  did  not  become 
general  until  1888.  Of  course  we,  as  court 
valuers  at  that  time  (there  were,  I think,  eight 
or  ten  on  the  staff),  were  supplied  with  maps, 
as  the  parties  lodging  the  appeals  were  obliged 
to  provide  maps. 

7660.  May  I take  this  from  you,  that  in  the 
early  years  of  the  Land  Commission  your  opinion 
is  that  if  the  rents  fixed  then  came  into  court 
now  they  would  be  subject  to  reduction?— I 
think  they  would. 

7661.  And  that  would  be  due  to  a fall  in 
prices  ? — To  a fall  in  prices,  principally. 

7662.  And  cost  of  labour?— And  cost  of 
labour.  The  wages  have  gone  up  very  consider- 
ably since. 

7663.  Following  that,  may  I ask  you  whether 
in  view  of  the  fluctuation  of  prices  it  does  not 
strike  you  that  the  statutory  period  is  too  long  ; 
the  statutory  period  of  15  years? — I think  that 
it  is. 

7664.  Are  you  aware  that  the  Scotch  period  in 
the  Crofters’  Act  is  seven  years  ? — Yes,  I have 
heard  so. 

7665.  Does  it  not  strike  you  that  15  years  is 
rather  a long  average  for  men  engaged  in  fixino- 
rents  to  look  forward  to  as  regards  prices  ? — 1 
would  be  disposed  to  favour  a shorter  term. 

7666.  Have  you  any  experience  of  the  matter 
of  sub-letting  depriving  tenants  of  the  benefit  of 
the  Act? — I cannot  call  any  to  mind  when  I sat 
m court  to  hear  cases  as  Assistant  Commissioner  ; 
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Mr.  T.  W.  Russell — continued, 
but  I met  with  cases  subsequently  when  I went 
out  to  value  fax-ms,  at  least  I heard  of  them. 

7667.  I will  take  your  general  knowledge  on 
this  point.  Take  a farm  which  has  not  come 
into  court,  where  the  landlord  has  received  the 
rent  for  many  years  without  any  protest  as 
regards  the  sub-letting  (it  comes  into  court  now), 
the  landlord  objects  on  the  gi-ound  of  sub-letting, 
and  puts  the  tenant  out  of  court ; do  you  think 
that  in  such  a case  as  that,  where  the  landlord 
had  assented  and  never  raised  any  objection  to 
the  sub-letting,  it  is  not  rather  hard  that  that 
tenant  should  be  shut  out  of  court  when  he  comes 
in  to  have  the  rent  fixed?— I think  unless  the 
sub-letting  was  made  with  the  consent  of  the 
landloi-d  there  would  not  be  hax-dship  in  it;  but 
in.  this  instance  there  would  be  hardship.  Sub- 
tenants have  frequently  got  rents  fixed  as 
against  the  tenant ; I think  there  is  a hardship 
there. 

7668.  You  say  that  the  sub-tenant  can  get  his 
rent  fixed  as  against  the  tenant  ? — Yes,  and  has 
got  it  done. 

7669.  But  you  are  aware  that  while  he  can  get 
his  rent  fixed  he  cannot  get  a legal  term ; and 
that,  therefore,  the  sub-tenant  is  completely  at 
the  mercy  of  the  tenant,  notwithstanding  the 
fixing  of  a rent ; is  not  that  so  ? — I believe 

7670.  You  will  see,  that  being  the  law  (unfor- 
tunately it  is  the  law,  you  may  take  it  from  me), 
while  a sub-tenant  can  get  his  rent  fixed,  you  say 
that  has  occurred  in  a few  cases,  he  can  get  no 
statutory  period,  and  is  no  further  forward. 
You  have  said  that  you  think  the  consent  of  the 
landlord  ought  to  be  essential  ? — I think  so. 

7671.  Do  you  mean  by  the  consent  of  the 
landlox-d  a written  consent  or  an  assent  in  some 
legal  form  ? — Either  written  or  verbal,  if  written 
it  should  be  the  consent  of  the  landlord  or  the 
agent  to  sub-let  to  a l-easonable  extent.  I mean 
what  I call  a small  sub-letting  for  labourers’  cot- 
tages, such  as  would  be  required  on  the  farm.  I 
think  the  tenant  ought  not  to  be  excluded  from 
the  benefit  of  the  Land  Act  if  the  farm  is  a 
reasonable  size  ; but  if  the  man  only  held  two  or 
three  acres,  and  let  off  half  of  that  it  would  make 
a very  considex-able  difference. 

7672.  Still  that  is  not  the  point  I am  wanting 
to  get  at.  I am  taking  a case  where  the  land- 
lord has  been  aware  of  the  sub-letting  in  the  past, 
has  raised  no  objection  to  it,  and  may,  therefore, 
be  taken  to  have  assented  to  it ; he  has  taken  his 
rent  without  saying  that  his  interests  were  at  all 
injured  by  the  sub-letting;  do  you  think  the  land- 
lord ought  to  be  allowed  to  raise  the  question  of 
sub-letting  when  the  tenant  goes  into  court  to  get 
a fair  rent  fixed  under  those  circumstances  ? — I 
have  not  considered  the  matter  in  that  way. 

Colonel  Waring. 

7673.  Have  you  any  precise  or  uniform  method 
of  going  about  valuing  and  forming  your  idea  of 
value? — Only  from  my  experience,  extending 
over  the  very  long  time  of  40  years  in  fax-ming 
and  in  coming  in  contact  with  all  sorts  of  farming, 
large  and  small. 

7674.  You  do  not  consider  the  amount  per 
acre  of  any  given  crop  the  land  would  produce, 
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Colonel  Waring — continued, 
and  the  value  of  that,  and  go  into  a calculation  of 
that  kind?— Yes,  I consider  the  producing 
powers  of  the  land,  of  course,  not  the  proportion 
in  which  I would  apportion  the  produce  as  rent  on 
small  holdings. 

7675.  That  is  too  variable  for  you  to  give  any 
general  opinion  ? — I could  not  do  it.  I form  the 
best  opinion  1 can  of  a fair  and  reasonable 
rent. 

7676.  How  do  you  arrive  at  the  increased 
letting  value  occasioned  by  an  improvement  ? — 
In  drainage  the  general  rule  is  to  allow  5 per 
cent,  on  the  estimated  expenditure  of  what  the 
work  would  have  cost,  not  upon  what  the  tenant 
claims  as  the  cost,  nor  what  it  would  probably  cost 
him  when  labour  was  cheap,  but  at  a fair 
estimated  valueofitat  the  presenttime.  Generally 
speaking  in  the  great  majority  of  cases  that 
allowance  covers  what  I consider  the  improve- 
ment in  the  land. 

7677.  Then  the  improvements  are  not  often 
worth  more  than  the  cost,  I take  it? — Not  fre- 
quently, and  very  often  not  worth  what  they  cost 
nor  what  was  estimated  for  and  put  before  the 
court. 

7678.  Do  you  find  that  the  tenants  have  any 
great  difficulty  in  proving  the  improvements  ? — 
No.  As  a court  valuer  I have  had  no  oppor- 
tunity ; but  for  the  short  time  that  I was  sitting 
in  court  I cannot  call  to  my  mind  that  there  was 
any  difficulty  about  it. 

7679.  Then  you  would  not  be  able  to  say  much 
about  that?— No,  I would  not  be  able  to  say 
much  on  that  point. 

7680.  Can  you  tell  us  anything  on  the  subjecc 
of  land  being  deteriorated  by  bad  cultivation,  or 
neglect  of  cultivation?—!  have,  met  some  in- 
stances of  it,  particularly  arising  from  over- 
cropping or  over-meadowing. 

7681.  Do  you  find  any  difficulty  then  in  esti- 
mating what  ought  to  be  done  with  the  rent  ? — 
No,  I would  put  on  such  a rent  as  1 think  the 
tenant  could  fairly  pay  for  the  land  under  ordi- 
nary farming  or  good  farming. 

7682.  That  is  before  it  had  been  so  dete- 
riorated ? — Y es. 

7683.  In  fact  - you  imagine  the  land  back  in 
the  state  in  which  it  was,  even  if  properly  and 
fairly  farmed,  before  the  tenant  commenced  to 
run  it  out? — Yes. 

7684.  Have  you  had  much  to  do  with  grazing 
farms? — Yes,  I am  familiar  with  them,  and  my 
own  farm  is  a grazing  farm. 

7685.  The  class  of  tenants  who  generally  hold 
grazing  farms  are  men  who  have  got  fairly  good 
business  ideas,  are  not  they  ? -Yes ; generally 
speaking  they  are  men  who  know  how  to  take 
care  of  themselves. 

7686.  I was  just  going  to  ask  you  as  to  that; 
to  use  a common  expression  they  are  men  who 
are  “fit  to  go  alone”?— They  are  called  in  the 
West  of  Ireland  graziers  ; they  occupy  large 
grass  farms,  residing  upon  one  of  them,  holding 
several,  and  they  seldom  or  never  expend  any 
money  in  any  improvement  of  the  farms. 

7687.  On  the  question  of  prices ; it  is  adm.it- 


Colonel  Waring — continued, 
ted  that  store  cattle  have  fallen  since  1870; 
what  is  the  position  of  prices  now? — The  prices 
are  very  low,  or  have  been  lately,  for  store 
cattle. 

7688.  Do  you  happen  to  know  -what  the  state 
of  the  market  is  at  present? — Low. 

7689.  Low  ? — For  store  cattle  at  present. 

7690.  What  class  of  stores  ? — There  is  a low 
price  for  beef.  The  price  for  beef  must  rule  the 
price  for  store  cattle ; when  the  price  of  beef  is 
low  the  price  of  store  cattle  must  be  low. 

7691.  Has  there  been  much  change  in  the  cost 
of  production  ? — Yes.  In  tillage  farming  you 
mean  ? 

7692.  Yes? — Yes,  considerable  ; the  wages 
have  gone  up  very  much. 

7693.  You  are  talking  now  of  your  own  dis- 
trict of  the  country,  I suppose  ? — I am  talking  of 
Ireland  generally.  I have  been  over  a great 
part  of  it ; I have  been  in  every  county  in  Ireland. 

7694.  In  every  county  ? — I have.  I did  very 
little  business  in  the  north.  My  business  was 
principally  confined  to  Munster  and  Leinster. 

7695.  What  is  your  opinion  of  the  relation- 
ship between  a competition  rent  and  a fair  rent? 
—I  should  think  about  25  per  cent,  difference. 

7696.  Do  you  accept  Mr.  Doyle’s  definition  of 
a competition  rent,  which  you  heard  him  give 
just  now?" — I should  rather  give  a definition  of 
my  own. 

7697.  What  is  your  definition? — A competition 
rent  is  a rent  that  if  the  farm  were  in  the  market 
now  would  be  given  by  a solvent  tenant  intend- 
ing to  pay  it.  Competition  rents  sometimes  go 
over  what  can  be  paid,  and  then  possibly  the 
tenant  comes  in  very  soon  to  look  for  a reduction, 
and  say  he  cannot  pay  the  rent. 

7698.  I do  not  perceive  much  difference  between 
that  and  Mr.  Doyle’s  definition  ?— I did  not, 
perhaps,  pay  sufficient  attention  to  his  ; I did  not 
hear  him  very  well ; he  had  his  back  to  me. 

7699.  Do  you  see  any  good  reason  why  the 
landlord  and  tenant  should  not  agree  out  of  court 
without  the  intervention  of  the  Commissioners  ? 
— I see  no  reason  for  it,  but  I think  that  rents 
could  be  settled  in  a great  many  cases  without  the 
tenants  coming  into  court  again  where  they  have 
already  got  judicial  rents  fixed.  Where  they  have 
not  got  them  fixed  I should  think  it  much  better 
that  they  should  go  into  court,  if  I may  be 
allowed  to  offer  an  opinion.  Where  rents  have 
already  been  judicially  fixed,  I see  nothing  to 
prevent,  in  order  to  save  litigation,  expense, 
and  trouble,  having  these  rents  revised  and  re- 
adjusted ; but  where  they  have  not  gone  into 
court  I would  not  suggest  such  a course;  I 
would  think  it  better  that  they  should  go  into 
court. 

Mr.  Dillon. 

7700.  You  are  a practical  farmer  yourself  ? — 
Y es. 

7701.  I think  you  said  you  had  been  farming 
some  farm  for  40  years  ? — Over  40  years. 

7702.  In  the  county  of  Roscommon? — Yes. 

7703.  Do  you  find  farming  a profitable  occupa- 
tion ? — I should  rather  not  answer  that  question. 
I want  to  dispose  of  my  interest  in  the  farm. 

7704.  As  to  this  question,  how  do  your  profits 

compare 
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Mr.  Dillon — continued. 

compare  now  with  your  profits  of  20  years  ago  ? 
— Well,  if  I have  to  sell  cheaper,  I buy  cheaper 
now,  but  20  years  ago  I had  more  profit  than  I 
have  had  latterly.  I buy  store  stock  and  I sell 
them  either  as  fat,  or  approaching  to  fat. 

7705.  Your  farm  is  a fattening  farm? — No, 
the  whole  of  it  is  not ; part  of  it  is. 

7706.  You  have  spoken  of  the  grazing  tenants, 
Roscommon  ? — In  Roscommon  principally,  and 
in  Meath,  Tipperary,  and  Limerick. 

7707.  You  are  acquainted  with  Ireland 
generally  ? — I am  acquainted  with  Ireland 
generally. 

7708.  Are  they  doing  well  lately  ? — I know 
some  graziers  report  that  they  have  done  very 
well ; an  assistant  Commissioner  told  me  that  he 
bought  stock  in  the  last  12  months,  and  that  they 
had  doubled  in  price. 

7709.  I am  not  talking  of  individual  prices ; 
would  you  say  that  the  tenants  of  Roscommon 
have  done  well  the  last  10  or  12  years  ? — I woidd 
say  not  as  well  as  formerly. 

7710.  What  counties  have  you  worked  in? — 
Principally  in  Munster,  partly  in  Leinster. 

7711.  Not  in  Connaught  ? — Not  so  much  in 
Connaught. 

7712.  Have  you  had  much  to  do  with 
reclamation  cases  in  Connaught? — In  most  of 
the  counties  I have  had  to  do  with  reclamation 
cases ; they  have  consisted  chiefly  of  small  re- 
clamations made  by  small  tenants  on  soils  off 
which  the  peat  had  been  removed  for  fuel. 

7713.  Have  you  had  a great  number  of  these 
cases  before  you  ? — A great  number. 

7714.  In  the  province  of  Connaught  ? — A good 
many  in  Connaught,  and  a good  many  else- 
where. 

7715.  There  are  a good  many  of  these  cases 
in  Roscommon,  are  there  not  ? — There  are. 

7716.  Will  you  describe  to  me  the  principles  ; 
do  you  know  of  any  principles  that  guide  you  in 
fixing  fair  rents  ? — None  but  my  knowledge  of 
farming  generally. 

7717.  But  you  have  no  principle  laid  down  to 
guide  you  ? — No  fixed  principle. 

7718.  It  is  left  to  your  own  discretion  ? — Left 
entirely  to  my  own  judgment  and  experience. 

7719.  You  acted  as  a lay  Commissioner? — 
Yes. 

7720.  When  you  go  out  on  to  a farm  you  have 
got  directions  as  to  the  ownership  of  the  im- 
provements ? — Yes  ; I have  got  on  the  schedule 
put  before  me  from  the  Sub-Commission  Court  the 
improvements  that  have  been  taken  into  con- 
sideration. 

7721.  Now,  will  you  describe  to  the  Com- 
mittee the  mental  operation  by  which  you  arrive 
at  a fair  rent ; what  is  present  to  your  mind  in 
fixing  a fair  rent  ? — The  capabilities  of  the  land ; 
its  producing  powers ; its  situation  as  regards 
markets  ; its  position  as  to  elevation  and  aspect ; 
prices  of  produce  ; and  increased  price  of  labour ; 
these  are  the  principal  elements. 

7722.  You  practically  value  the  holding  as  you 
find  it  ? — I value  the  holding  as  I find  it  as  re- 
gards the  land. 

7723.  And  you  fix  a fair  rent  on  that? — I fix 
a fair  rent  on  that  to  the  best  of  my  judgment. 

7724.  Of  course,  you  then  deduct  from  that 
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Mr.  Dillon — continued. 

valuation  in  allowance  for  improvements? — 
Yes. 

7725.  And  that  is  the  fair  rent  ? — That  is  the 
fair  rent,  having  considered  those  matters  I have 
told  you,  taxation,  and  all  the  other  elements  that 
affect  the  question. 

7726.  We  had  a curious  answer  here  given 
touching  upon  an  expression  which  has  been 
frequently  used  in  the  discussion  of  the  Irish 
land  question,  that  is,  as  to  the  “ prairie  value  ” 
of  Ireland,  The  expression  “ prairie  value  ” has 
been  used,  I dare  say  you  have  seen  it  yourself  in 
the  newspapers,  as  descriptive  of  Ireland  in  the 
state  of  nature.  The  last  Sub-Commissioner 
Avho  gave  us  evidence  said  (I  -will  just  read  you 
the  answer)  : “ I do  not  know  what  the  condition 
of  Ireland  was  when  in  prairie  ; I should  think  a 
great  deal  of  it  was  much  better  than  it  is  now, 
because  then  it  was  not  exhausted.”  Do  you 
consider  that  Ireland  in  the  state  of  nature  was 
in  a much  better  state  than  it  is  in  now  ; do  you 
agree  in  that  view  ? — I should  think  it  was  not. 

7727.  I was  curious  to  have  your  opinion  upon 
that,  because  it  is  a very  striking  opinion  that  is 
given  there ; I myself  have  been  denounced  for 
wishing  to  rob  the  Irish  landlords  by  taking  land 
at  “ prairie  value  ” ; now  we  have  it  on  the 
authority  of  a Commissioner  that  it  would  in- 
crease the  rents  if  we  gave  “ prairie  value  ” ? — 
When  it  was  in  that  prairie  6tate  is  a long  time 
back. 

7728.  You  have  stated  that  you  are  familiar 
with  the  best  farming  in  England  ? — Yes. 

7729.  You  have  lived,  I suppose,  in  England  ? 
— No,  but  I visited  the  country  some  40  years 
ago  frequently. 

7730.  Have  you  any  knowledge  of  the  present 
condition  of  England’s  agriculture  ? — Only  from 
what  I have  heard  and  read. 

7731.  Can  you  say  from  your  own  experience 
how  the  amount  of  capital  expended  on  the 
English  farms  by  the  landlords  compares  with 
the  amount  spent  by  landlords  on  Irish  farms  ? — 
I am  not  able  to  say. 

7732.  I thought  you  said  you  were  familiar 
with  the  best  farming  in  England? — Yes,  I o-0 
back  40  years,  and  at  that  time  all  the  improve- 
ments I came  in  contact  with  in  England  on  some 
of  the  best  farms  were  all  made  by  the  land- 
lords. 

Mr.  Macartney. 

7733.  I think  you  have  fixed  rents  in  County 
Longford? — Yes,  it  is  the  first  county  I sat  in 
with  my  colleague  under  Mr.  Kane. 

7734.  Do  you  remember  fixing  rents  upon  a 
property  owned  by  Mrs.  Arehdon  ? — I cannot  call 
it  to  my  mind  now. 

7735.  The  reason  I asked  you  w'as  this,  I 
thought  perhaps  you  might  recollect  it : A con- 
siderable sum  had  been  spent  by  the  present 
owner  of  the  estate,  a sum  of  13,0007.,  since 
1879  (beginning  in  1879),  in  drainage  and  other 
improvements  upon  the  property.  I have  a list 
of  about  215  tenants  here  on  whose  farms  this 
sum  was  spent,  the  whole  of  this  13,000/.  being 
paid  by  the  landlord,  and  no  charge  made  upon 
the  tenants  ? — I do  pot  recollect  the  cases. 

3 D 7736.  If 
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Mr.  Macartney — continued. 

7736.  If  you  do  not  recollect  the  specific  in- 
stance I will  now  assume  a case:  Assuming  that 
a landlord  had  spent  13,000Z.  on  a certain  num- 
ber of  farms,  in  fixing  fair  rents  do  you  take  that 
into  consideration  ? — If  it  was  spent  judiciously 
he  has  got  the  advantage  of  it  in  fixing  a fair 
rent ; if  spent  in  buildings  he  is  allowed  a rent 
upon  the  buildings. 

7737.  When  you  go  upon  the  farm  for  the 


Mr.  Macartney — continued, 
purpose  of  estimating  the  rent  which  it  will  bear, 
may  I take  it  that  in  dealing  with  the  tenant’s 
improvements  which  he  has  claimed  and  proved 
in  court  it  has  been  your  practice  to  protect 
those  improvements  (to  use  a popular  word)  from 
confiscation  by  the  renting  of  the  improvements? 
— Certainly. 

7738.  That  is  the  general  rule  you  act  upon  ? — 
Certainly. 
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Mr.  Macartney. 

7739.  Now,  putting  aside  the  amount  of  im- 
provements upon  which  some  legal  question  has 
arisen  in  the  court,  was  it  the  practice  of  the 
legal  Commissioners  with  whom  you  acted  to 
leave  you  entirely  unfettered  in  your  judgment 
as  to  how  you  should  deal  with  the  improve- 
ments which  you  found  on  the  farm  ? — It  was. 
Mr.  Kane  was  the  chairman  with  whom  I chiefly 
acted  as  legal  Commissioner. 

7740.  But  I believe  you  have  acted  with  other 
legal  Commissioners  ? — -For  a very  short  time 
with  Mr.  Edge  and  Mr.  Doyle. 

7741.  But  both  those  gentlemen  left  you 
absolutely  unfettered  ? — Absolutely  unfettered 
as  regards  the  improvements  proved  in  court. 

7742.  Of  course  if  any  legal  question  arose  as 
to  whether  the  tenant  could  claim  them  or  the 
landlord,  you  received  a direction  upon  the  ques- 
tion, I presume,  from  the  legal  Commissioner  ? — 
Yes,  from  the  legal  Commissioner. 

7743.  In  putting  their  claim  for  improvements 
before  the  court,  l take  it  as  a general  practice 
that  the  tenants  had  the  assistance  of  surveyors, 
or  of  some  other  expert  witnesses 't — Generally 
speaking,  evidence  was  given  of  the  extent  of 
the  improvement,  the  nnmber  of  perches  of 
covered  drainage,  the  number  of  perches  of  open 
drainage,  and  so  on ; that  was  generally  given, 
but  not  evidence  of  reclamation,  because  it  has 
been  assumed  in  many  cases  to  have  been  made 
a long  time  before,  and  that  evidence  could  not 
be  given  of  it. 

7744.  But  with  regard  to  drainage,  fencing,  or 
road-making?  — Generally  speaking,  measure- 
ments were  given,  either  by  the  tenants  or  by 
someone  on  his  behalf. 

7745.  Is  it  the  practice  also  for  the  tenants  to 
produce  a valuer  to  speak  to  the  value  ? — Yes, 
and  the  landlord. 

7746.  And  the  landlord  ; both,  of  course.  It 
is  a very  considerable  profession  in  Ireland,  I 
should  think  now,  is  it  not,  that  of  valuer  ? — 
Yes,  some  men  have  made  it  their  business  alto- 
gethei'. 
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Mr.  Macartney — continued. 

7747.  I take  it  that  there  is  generally  a very 
considerable  discrepancy  between  the  valuations, 
is  there  not  ? — Yes ; on  both  sides. 

7748.  On  both  sides? — Generally  speaking, 
one  is  very  high  and  the  other  very  low,  and 
occasionally  they  come  near  to  what  we  consider 
would  be  the  fair  value. 

7749.  But  you  exercise  an  independent  judg- 
ment ? — We  exercise  an  independent  judgment. 
I was  only  a short  time  acting  as  Assistant  Com- 
missioner ; latterly  I have  been  valuer  for  the 
Court  of  Appeal  altogether  for  some  years,  but 
during  the  time  I was  Assistant  Commissioner  I 
confess  I did  not  pay  very  much  attention  to  the 
evidence  of  the  valuers  as  regards  the  value  of 
the  land.  I xercised  my  own  judgment  more 
than  anything  else ; of  course  I considered  the 
valuer's  evidence,  and  had  it  before  me  at  the 
time  I was  inspecting  the  land. 

7750.  I presume  you  thought  it  possible  that 
their  valuations  would  be  influenced  by  the  par- 
ties for  whom  they  appeared  in  court  ? — There 
could  be  scarcely'  a doubt  about  it. 

7751.  I gather  from  your  evidence  that  when 
you  have  given  a percentage  on  the  outlay  on 
the  tenants’  improvements,  you  believe  that  that 
completely  absorbs  any  increased  benefit  that 
might  result  from  those  improvements  to  the 
farm  ? — I invariably  allowed  such  a percentage 
as  I thought  fully  covered  the  improvement. 

7752.  You  have  told  us  that  iu  your  opinion 
the  rents  fixed  in  the  early  years  of  the  Land 
Commission  are  somewhat  higher  than  they 
would  be  if  fixed  at  the  present  moment? — I 
think  rents  fixed  within  the  first  three  or  four 
years  after  1881  ; owing  to  the  fall  in  prices 
since,  and  increased  cost  of  production  by  labour, 
where  labour  is  employed  on  the  farms,  would  be 
lower  now,  assuming  that  they  were  fixed  on  the 
basis  of  prices  at  the  time.  1 may  also  mention 
that  I think  the  Assistant  Commissioners,  or  Sub- 
Commissioners,  between  1881  and  1884  or  1885, 
were  not  furnished  with  maps  of  the  farms  from 
the  Land  Commission,  that  is  my'  recollectiou  of  it ; 
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Mr.  Macartney — coutiuued. 
parties  lodging  appeals,  were  bound  to  lodge 
maps  in  the  general  valuation  office,  with  the 
farms  marked  on  ; but  as  well  as  I recollect  (I 
may  be  wrong,  but  I think  I am  not)  the  Sub- 
Commissioners  then  had  not  maps  furnished 
them  ; maps  did  not  become  general  until  1888. 

7753.  Would  that  have  any  material  effect 
upon  the  valuation  ? — I think  it  would  be  very 
difficult  to  value  a farm,  particularly  where  the 
soil  is  variable,  without  having  a map  ; I could 
not  do  it  I know.  One  part  of  a farm  may  be 
worth  four  times  as  much  per  acre  as  the  other, 
and  unless  I had  a map  so  as  to  mark  the  value 
of  each  field  on  the  map,  and  afterwards  calcu- 
late the  area  and  the  price,  I could  not  do  it; 

I think  it  is  very  material  that  there  should  be 
maps.  On  small  holdings,  of  course,  it 
would  not  be  so  important,  nor  on  hold- 
ings where  the  soil  was  almost  similar  all  over ; 
but  holdings  such  as  these  are  very  few,  of  any 
extent. 

7754.  I do  not  want  to  take  up  time  by  going 
into  questions  of  prices,  I will  put  to  you  this 
question:  Would  it  not  be  a fair  representation 
of  what  has  occurred  since  1881  to  (we  will  say) 
this  year,  to  say  that  there  has  been  considerable 
fluctuations  up  and  down,  with  the  exception  of 
wheat ; I mean  to  say  both  as  regards  stock 
(certainly  as  regards  stock)  and  with  regard  to 
produce  generally  in  Ireland? — Yes,  there  have 
been  considerable  fluctuations. 

7755.  Stocks  of  all  sorts  have  been  both  high 
and  low ? — Yes;  and  prices  for  produce  have 
varied  in  the  same  way.  Butter  has  kept  more 
uniform  in  price  than  any  other  produce  I have 
noted,  as  I have  looked  into  the  market  prices 
from  time  to  time. 

7756.  And  with  the  exception  of  wheat,  should 
you  be  inclined  to  say  there  has  been  any  con- 
tinuous downward  tendency  in  the  prices  of  farm 
produce  in  Ireland? — Yes;  there  has  been,  and 
in  wheat  very  much. 

7757.  With  the  exception  of  wheat ; we  know 
that  there  has  been  in  wheat  ? — Oats  and  barley 
have  also  fallen  in  price,  and  mutton  has  fallen 
considerably,  and  beef. 

7758.  I am  not  talking  of  stock,  or  of  beef  or 
mutton,  I am  talking  simply  of  the  result  of  till- 
age ; you  would  not  describe  wheat  as  forming  an 
important  element,  would  you,  in  Irish  farming  ? 
— Not  in  Ireland. 

7759.  What  wheat  is  grown  is  probably  grown 
for  consumption  ? — It  is  little  grown,  and  it  is 
grown  for  consumption  ; but  principally,  I think, 
for  thatch  on  the  small  farms,  where  the  houses 
are  thatched  ; the  straw  is  better  than  any  other 
straw  for  thatching  purposes. 

7760.  An  extremely  valuable  product,  or  not 
“an  extremely,”  but  a valuable  product,  Avhich 
has  not  been  affected  by  any  fall  in  the  prices  of 
grain  ? — I do  not  think  the  price  of  straw  has 
been  affected ; I have  not  noted  the  price  of 
straw  so  very  much. 

7761.  You  have  not  given  any  very  close  atten- 
tion to  the  upward  or  downward  tendencies  ? — 
Oh,  yes  ; I have  constantly  kept  them  in  mind  ; 
looking  at  the  newspaper  reports  of  the  markets, 
and  so  on,  from  time  to  time. 


Mr.  Macartney — continued. 

7762.  Would  you  depend  very  closely  upon 
the  newspaper  reports  of  the  markets ; the  top 
prices,  for  instance  ? — Generally,  asj  regards 
cattle. 

7763.  The  fairs  ? — The  prices  for  beef  and 
mutton  rule  almost  the  price  for  store  stock 
below.  As  regards  produce,  oats  and  barley  are 
the  principal  grain  products,  and  they  have  come 
down  a good  deal  in  the  last  six  years. 

7764.  There  are  tables  which  we  can  examine 
afterwards  as  to  that ; but  I suggest  to  you  that 
in  competing  markets  in  Ireland  (at  all  events  in 
my  part  of  the  country)  it  iB  a very  common 
thing  in  order  to  benefit  the  market,  and  to  benefit 
the  people  of  the  town,  to  put  an  artificial  price 
on  ? — I have  never  met  with  a case  of  the  sort. 

7765.  Now  you  have  to  take  as  one  of  your 
elements  in  the  consideration  of  fixing  rents  be- 
tween 1881, 1882,  and  1883,  the  cost  of  labour, 
and  you  said  that  wages  had  gone  up  very  con- 
siderably since ; do  you  mean  to  say  that  the 
wages  since  1887  and  up  to  1894  are  considerably 
higher  than  they  were  from  1881  to  1887  ? — Re- 
peat the  question  again  as  regards  the  years, 
please. 

7766.  You  have  not  given  exactly  any  years, 
but  you  said  that  the  cost  of  labour,  the  wages, 
had  gone  up  very  considerably  since  ? — Gone  up 
very  considerably  in  some  places,  and  gone  up 
everywhere  that  I have  had  to  do  with  all  over 
Ireland. 

7767.  Do  you  mean  to  say  that  between  1887 
and  1894  wages  have  increased  as  compared  with 
the  period  between  1881  and  1887  ? — I find  they 
get  higher  almost  annually  ; I think  they  have 
gone  up. 

7768.  Do  you  do  any  tillage  on  your  farm  ? — 
No,  except  a very  small  amount. 

7769.  Did  you  in  1881,  1882,  and  1883  '—No, 
I did  no  tillage  on  my  farm  for  over  20  years 
scarcely. 

7770.  So  from  your  own  personal  experience 
you  have  no  record  ? — N o,  but  I inquire. 

7771.  I want  to  know  what  is  your  own  per- 
sonal experience  ? — I have  no  personal  experi- 
ence. 

7772.  I do  not  want  to  press  you  ; I do  not 
know  whether  you  are  aware  that  there  has  been 
an  inquiry  into  the  condition  of  the  agi'icultural 
labourer  in  Ireland  under  the  Royal  Commission 
on  Labour  ? — I am  not. 

7773.  This  is  Mr.  W.  P.  O’Brien’s  Report 
upon  the  “ Selected  districts  in  counties  Carlow, 
Cork,  Clare,  Kerry,  Kildare,  Kilkenny,  King’s, 
Limerick,  Queen’s,  Tipperary,  Waterford,  Wex- 
ford, and  Wicklow,”  which  are  a.  very  fair  sample 
of  Ireland? — Yes,  particularly  of  the  part  of 
Ireland  I have  had  to  do  with. 

7774.  Now  what  I want  to  know  is  this:  Does 
your  observation  upon  what  you  call  the  con- 
tinuous increase  in  wages  apply  all  the  year 
round  or  only  to  the  period  of  harvest  ? — All 
the  year  round ; it  is  greater,  of  course,  during 
harvest  time. 

7775.  The  question  of  the  cost  of  labour 
would  apply  only  to  a proportion  of  the  Irish 
tenant  farmers  ? — True. 

7776.  The  smaller  proportion?  — Yes;  it 

would 
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Mr.  Macartney — continued, 
would  not  apply  where  the  farmers  work  the 
farms. 

7777.  You  know  generally  that  it  would  be 
so? — Yes,  I daresay  it  would  be;  it  depends  on 
the  district. 

7778.  I am  just  going  to  read  to  you  three 
short  paragraphs  which  deal  with  this  question 
here,  and  I will  ask  generally  whether  you  agree 
with  those  or  not.  “ As  regards  the  sufficiency 
or  otherwise  of  the  supply  of  labour  for  present 
requirements,  it  has  been  seen,  from  the  several 
reports  already  submitted  by  me,  that  there  is 
almost  everywhere  a striking  concurrence  of 
testimony  as  to  the  fact  that  during  the  hurried 
seasons,  spring,  haytime,  and  harvest,  but  especi- 
ally during  the  harvest  period,  when  time  is  the 
paramount  consideration,  a more  or  less  serious 
dearth  of  labour  is  now  nearly  universally  ex- 
perienced, and  complained  of  by  the  farmers  ” ; 
would  that  be  correct  ? — Yes  ; I agree  with 
that. 

7779.  “ At  such  times  there  can  be  no  doubt 
that  in  recent  years  the  most  injurious  con- 
sequences would  have  been  in  numerous 
instances,  and  in  many  districts,  entailed 
by  this  were  it  not  for  the  mechanical  aids  now 
supplied  by  the  use  of  agricultural  machinery,  to 
which  resort  is  at  the  present  time  almost  every- 
where commonly  had  by  most  farmers  of  at  all 
a large  class.”  Would  that  correspond  with 
your  experience  ? — Yes,  it  would.  But  for  the 
machinery  in  many  cases  the  harvest  could 
scarcely  be  got  together  in  many  parts  of 
Ireland. 

7780.  The  machinery  has  not  only  replaced 
the  scarcity  of  labourers,  but  it  enables  the 
large  farmer  to  get  in  his  harvest  much  quicker, 
does  it  not  ? — Yes,  it  has  supplied  the  want  of 
labour  on  large  tillage  farms. 

7781.  And  more  economically  ? — Certainly 
more  economically. 

7782.  Now  this  is  the  third  paragraph  : “ In 
the  case  of  the  smaller  farmers,  to  whom  this 
resource  is  not  open,  the  difficulty  is  generally 
met  by  the  practice  which  now  obtains  amongst 
them  of  at  such  periods  mutually  assisting  each 
other  ; a practice,  it  may  be  observed,  which  is 
much  facilitated  in  some  districts  by  the  fact 
that  in  different  kinds  of  land  the  necessary 
work  can  be  done  at  varying  dates,  between  the 
middle  of  June  and  the  middle  of  September  in 
each  year.”  Would  your  experience  agree 
generally  with  that  ? — I can  hardly  say  that  I 
know  of  any  cases  that  would  fall  within  that 
view. 

7783.  In  the  districts  with  which  you  are 
acquainted  in  Ireland,  you  are  not  inclined  to 
concur  with  the  statement  that  the  smaller 
farmers  assist  each  other  ? — Oh,  they  assist  each 
other. 

7784.  I want  to  ask  you  just  this  last  question 
upon  it,  then  I will  not  pursue  the  subject  any 
more.  In  this  Report  Mr.  O’Brien  states,  speak- 
ing of  the  whole  of  this  district  generally  : “ The 
usual  rates,  where  diet  is  not  supplied  by  the 
employers,  may  be  said,  speaking  generally,  to 
range  from  8s.  to  12s.  a week  ; but  9s.  and  10s. 
constitute  by  far  the  most  common  scale  observed 
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in  the  case  of  the  ordinary  rural  labourers  ? ” — 
That  is  my  experience. 

7785.  This  is  the  1893  Report.  I want  to 
ask  this  further  question  : Do  you  say  that  the 
ordinary  rural  labourer,  in  a district  where  there 
was  any  necessity  for  tillage,  did  not  get,  be- 
tween 1881  and  1887,  from  8s.  to  12s.  a week, 
or  from  9s.  to  10s.,  as  is  put  here? — Yes;  I 
think  he  did  get  that  during  that  period. 

7786.  From  1881  to  1887  ? — Yes,  I think  so 
on  the  average ; it  was  very  difficult  to  come 
closely  to  the  matter ; in  Fermanagh  particularly 
I found  wages  very  high. 

7787.  There  are  districts  where  they  are  high, 
but  I am  talking  of  absolutely  rural  districts  ; 
I am  not  taking  the  vicinity  of  Belfast  or  of  any 
of  the  large  towns  ? — I know  very  little  of  the 
north. 

7788.  I just  want  to  ask  you  a question  or 
two  about  sub-letting.  You  have  told  us  that 
the  sub-tenant  can  get  his  rent  fixed  as  against 
the  tenant  ? — Y es.. 

7789.  And  you  have  fixed  it,  I suppose,  your- 
self on  your  experience  ? — I think  not ; I was 
only  a short  time  acting  as  an  Assistant-Com- 
missioner. 

7790.  In  fixing  the  rent  of  a farm,  have  you 
ever  made  any  order  with  regard  to  the  accom- 
modation for  the  labourer  under  the  Act  ? — I 
think  not. 

7791.  Then  I will  not  ask  you  any  questions 
about  that.  Are  you  satisfied  with  the  powers 
given  you  now  by  the  Act  with  regard  to  the 
sufficiency  or  not  of  the  accommodation  for 
labourers  employed  on  the  farm? — Under  the 
Labourers’  Act  there  is  sufficient  accommodation. 

7792.  I am  dealing  now  with  the  sub-letting 
question ; the  Act  of  1887  places  it  entirely  in 
your  discretion  ; do  you  think  that  is  satisfac- 
tory ? — I think  it  is. 

7793.  Would  you  be  inclined  to  throw  open 
sub-letting ; I mean,  to  allow  sub-tenants  who 
are  not  connected  with  the  farm  to  obtain  a 
position  on  the  farm,  and  at  the  same  time  to 
allow  the  tenant  to  go  into  court  ? — I am  not  sure 
that  I understand  your  question  rightly. 

7794.  I will  just  put  it  in  this  way  : at  the 
present  time  certain  holdings  are  liable  to  ex- 
clusion from  the  benefits  of  the  Act  on  account 
of  sub-letting? — Yes. 

7795.  This  sub-letting  of  course  must  be  to 
persons  who  are  not  connected  with  the  agricul- 
tural necessities  of  the  holding  ? — Yes. 

7798.  Would  you  be  inclined  to  do  away  with 
that  restriction  on  a tenant  coming  into  court ; 
would  you  throw  open  the  whole  question  of  sub- 
letting and  abolish  the  restriction? — If  the  sub- 
letting occurred  before  the  passing  of  the  Act  of 
1881,  I would  think  it  not  reasonable  for  the  land- 
lord or  the  agent,  being  aware  of  it,  now  to  come 
into  court  to  raise  an  objection  against  the  tenant 
getting  the  rent  fixed  in  consequence  of  that.  If 
the  sub-letting  took  place  since  1881,  since  the 
Act  came  into  operation.  I think  the  assent  of  the 
landlord  or  of  the  agent  should  have  beenobtained. 

7797.  Then  with  regard  to  these  sub-lettings 
which  existed  before  1881,  of  whatever  character 
they  have  been  or  for  whatever  purpose,  do  you 
think  that  the  Sub-Commissioner  should  have 
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Mr.  Macartney — continued, 
jurisdiction  to  fix  the  rent  as  between  sub-tenants 
and  the  tenant? — I think  so. 

7798.  Then  on  this  question  I understand  that, 
subject  to  these  two  limitations,  you  think  the 
whole  of  the  restrictions  on  sub-letting  ought  to 
be  swept  away  ? — With  the  exceptions  that  have 
been  mentioned. 

7799.  Do  you  believe  that  there  occur  cases  of 
hardship  io  tenants  coming  into  court  in  establish- 
ing their  improvements  outside  Ulster  by  reason 
of  the  fact  that  the  presumption  is  not  similar 
outside  Ulster  to  what  it  is  in  Ulster  ? — Not 
from  my  experience. 

Mr.  Sexton. 

7800.  You  have  been  asked  whether  the  pro- 
vision in  regard  to  sub-letting  in  the  Act  of  1887 
is  sufficient.  The  Act  of  1887  authorises  sub- 
letting for  labourers  employed  on  the  holding,  or 
trivial  sub-letting,  but  I call  your  attention  to  the 
fact  that  if  any  such  sub-letting  has  taken  place 
since  the  Act  of  1887  was  passed  the  tenant  is 
shut  out  of  court ; do  you  consider  that  satisfac- 
tory ? — I do  not  for  labourers  required  on  the 
farm. 

7801.  Or  trivial  sub-lelting  ? — Or  trivial  sub- 
letting. 

7802.  Now  generally,  upon  the  question  of 
sub-letting,  whatever  may  be  the  rights  of  the 
landlord  in  regard  to  sub-letting  as  a breach  of  a 
statutory  condition,  do  you  think  parts  of 
Ireland,  where  the  tenant  holds  the  main  bulk  of 
the  holding,  where  the  security  for  the  rent  is  not 
diminished  but  increased,  that  the  tenant  by 
reason  of  that  fact  should  be  altogether  shut  out 
from  the  security  of  tenure  ? — I think  it  is  hard 
that  the  tenant  should  be  shut  out  when  the  sub- 
tenant gets  a rent  fixed  against  him. 

7803.  Or  in  any  case,  if  the  landlord’s  interest 
does  not  suffer.  Is  not  the  interest  of  the 
landlord  now  (looking  at  it  practically)  the 
right  to  receive  the  fair  rent ; if  that  interest  is 
not  damaged  why  should  the  tenant  be  barred 
from  having  a fair  rent,  and  still  more  from 
having  security,  which  is  more  important  than 
having  a fair  rent  fixed  ? — If  not  prejudicial  to 
the  landlord’s  interest  I think  it  ought  not  to  be 
a bar. 

7804.  You  have  been  asked  about  machinery. 
The  agricultural  holdings  of  Ireland,  as  a rule, 
are  small,  are  they  not? — Yes. 

7805.  A great  agricultural  holding  such  as 
you  know  in  England  is  an  exception  in  Ireland, 
is  it  not? — Quite  an  exception. 

7806.  Would  there  be  more  than  a minute 
fraction  of  the  agricultural  farmers  in  Ireland 
able  to  use  labour-saving  machinery  to  any 
great  extent ; must  they  not  in  the  main  resort 
to  labour  ? — The  bulk  of  them  require  manual 
labour,  and  the  farms  are  not  suitable  for 
machinery. 

7807.  You  have  given  very  emphatic  and  clear 
evidence,  both  as  to  the  general  fall  of  prices 
since  the  early  years  of  the  Land  Act,  and  also 
as  to  the  rise  in  the  cost  of  labour;  is  your 
opinion  as  to  the  rise  in  the  cost  of  labour 
affected  by  what  has  been  read  from  the  Report 
of  Mr.  O’Brien,  or  do  you  stand  by  your  personal 
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experience  ? — By  my  personal  experience  and 
from  information  I have  gathered  from  place  to 
place. 

7808.  Labour  has  risen  in  cost  since  the  early 
years  of  the  Land  Act  ? — Labour  has  risen. 

7809.  And  prices  have  fallen? — And  prices 
have  fallen. 

7810.  The  rents  fixed  in  those  early  years  are 
excessive  rents  now  ? — I beg  your  pardon ; the 
price  for  butter  has  not  fallen  in  the  same  ratio 
or  scarcely  at  all,  taking  the  average  prices  of 
the  last  six  years  as  published  by  the  Land 
Commission,  and  the  average  prices  for  butter 
for  the  six  years,  commencing  in  1882  : they 
are  nearly  equal.  In  other  products  the  prices 
have  fallen  ; that  is,  comparing  the  averages  of 
the  last  six  years,  ending  1893,  with  the  previous 
six  years,  commencing  from  the  time  the  Land 
Act  came  into  operation.  The  greatest  fall  that 
has  occurred  has  been  in  mutton  ; the  next  in 
beef ; then  in  pork  ; and  then  the  next  in  corn. 

7811.  Mutton,  beef,  pork,  and  corn  give  the 
bulk  of  the  produce  in  Ireland,  do  they  not  ? — 
But  the  greatest  fall  is  not  over  20  per  cent., 
except  in  cattle  ; I must  make  that  exception. 

7812.  In  the  bulk  of  the  produce  of  an  Irish 
farm  there  has  been  an  all-round  fall? — Yes, 
save  butter,  comparing  the  last  six  years  with 
the  previous  six  years. 

7813.  How  does  the  butter  stand  ? — There  has 
been  a slight  fall,  a mere  decimal  proportion. 
I can  give  it  you  if  you  wish. 

7814.  A slight  fall  in  butter,  but  a heavy  one 
in  most  other  things? — A slight  fall  in  butter; 
the  last  three  years  the  price  of  butter  has  been 
very  good. 

7815.  Looking  to  the  fact  that  rent  is  a frac- 
tion of  the  produce  (let  us  say  a fourth  or  a fifth), 
what  happens  to  the  tenant  whose  rent  was  fixed 
in  the  early  years  of  the  Land  Act,  who  has 
since  suffered  a material  all-round  fall  in  prices  ? 
Where  is  the  rent  ? Is  the  rent  swept  away  ? — 
Not  “ swept  away.” 

78 1 6.  That  part  of  his  produce  is  gone,  is  it 
not  ? — Yes  ; but  then  the  small  tenant  consumes 
a large  proportion  of  the  produce  which  would 
not  be  affected. 

7817.  So  far  as  he  sells  the  produce,  what 
would  happen  ? — So  far  as  he  sells  the  produce 
it  would  be  affected,  but  I would  not  say  swept 
away.  I believe  rents  fixed  between  1881  and 
1885  were  fixed  on  a higher  basis  than  the  rents 
that  have  been  fixed  since. 

7818.  And  I suppose  it  is  not  too  much  to 
suggest  that  those  who  had  their  agreements 
made  out  of  court  and  who  received  smaller 
reductions  than  those  who  came  in  are  probably 
worse  off  than  those  whose  rents  were  fixed  in 
court  ? — I have  no  experience  of  that,  and  can- 
not say. 

7819.  If  the  man  who  got  the  smaller  reduc- 
tion in  those  years  then  comes  in  court,  the 
presumption  is  that  he  is  rather  worse  off,  is  it 
not  ? — The  presumption  would  be  that  he  is. 

7820.  Are  not  these  people  suffering  great 
hardship  now  ; and  what  do  you  say  to  the  pro- 
posal that  they  shall  be  compelled  to  .wait  until 
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the  year  1 900,  say,  before  getting  a revision  ? — 
I think  it  would  be  more  reasonable  in  the  case 
of  rents  fixed  in  the  years  I have  mentioned  to 
allow  tenants  to  come  into  court  before  the  ex- 
piration of  15  years  than  otherwise. 

7821.  Say  at  the  end  of  seven  ? — I think  seven 
is  a short  period  ; I would  be  rather  disposed  for 
about  10  years.  Seven  is  a short  period  for 
the  revision  of  rents,  or  for  rents  to  continue. 

7822.  It  has  been  suggested  that  the  tenants 
would  wilfully  deteriorate  their  farms  if  you 
allowed  them  to  come  in  ; what  do  you  say  as  to 
that? — Ido  not  think  they  would.  There  may 
be  a few  of  the  tenants  who  would  do  it,  but  it 
would  be  quite  an  exception,  and  it  would  be  a 
very  mistaken  policy  on  the  part  of  the  tenant. 

7823.  Especially  warned,  as  they  are  by  your 
evidence  now,  that  you  would  value  the  farm  in 
the  ordinary  condition  in  which  it  ought  to  be  ? 
— I have  met  with  many  farms  no*  doubt  deterio- 
rated, but  I think  it  was  from  a want  of  capital, 
or  want  of  industry  on  the  part  of  the  tenant, 
perhaps  both ; principally  over-cropping,  over- 
meadowing,  growing  three  crops  of  corn  in  succes- 
sion where  only  one  should  have  been  grown. 

7824.  It  was  not  wilful  deterioration  ? — I 
think  it  would  be  quite  an  exception  for  men  to 
deteriorate  their  lands  with  a view  to  getting  a 
reduced  rent  fixed  upon  them. 

7825.  Where  an  exceptional  tenant  wilfully 
deteriorated  his  farm  you  would  be  very  willing 
to  counteract  him  in  the  valuation  you  made  ? — 
Decidedly  I would. 

7826.  There  is  not  a shred  of  reason  in  that 
for  delaying  the  shortening  of  the  statutory  term? 
— Certainly  not. 

7827.  We  have  been  told,  however,  that  it 
would  upset  the  country.  In  your  opinion, 
would  not  it  upset  the  country  far  more  for  men 
to  go  on  for  years  paying  unfair  rents  ? — I do 
not  know ; but  I think  the  country  would  not  be 
upset  under  any  circumstances  ; I do  not  think 
it  would. 

7828.  Do  not  you  think  that  the  continuance 
of  the  injustice  of  paying  unfair  rents  tends  to 
upset  the  country,  and  that  the  removal  of  the 
injustice  rather  tends  to  the  tranquility  of  the 
country  ? — I would  give  them  the  opportunity 
of  coming  in  and  getting  fair  rents  fixed  if  they 
wished  to  do  so. 

7829.  Have  you  been  concerned  in  fixing 
specified  value  ? — Only  in  one  case  that  I re- 
member. My  colleague  and  I were  asked  in  two 
cases,  in  the  county  of  Louth,  I think,  to  fix 
specified  values,  but  we  had  no  evidence  before 
us  of  how  the  interests  in  the  farms  sold,  or 
what  the  specified  value  would  probably  be,  and 
we  declined  consequently  to  go  into  the  ques- 
tion. 

7830.  I gather  from  the  evidence  we  heard 
here  the  other  day  that  the  fixing  of  this 
specified  value  is  a duty  that  you  and  your  col- 
leagues dislike  most? — Yes ; it  is  one  we  do  not 
like  to  undertake. 

7831.  You  have  no  material  to  go  upon  ? — 
We  have  no  material  to  go  upon. 

7832.  In  Ulster  every  custom  tenant  sells  his 
tenancy  in  the  land  when  he  pleases,  under  the 
Act  of  1881,  for  the  best  price  that  can  be  got 

0.122. 


Mr.  Sexton — continued. 

for  the  same;  does  that  injure  anybody? — 
I am  disposed  not  to  put  on  the  specified  value, 
providing  that  it  will  not  prevent  the  landlord,  in 
the  event  of  a sale  subsequently,  asking  to  have 
the  true  value  fixed  ; but  I think  the  landlord 
should  have  an  opportunity  to  repossess  the  hold- 
ing, if  he  thought  proper  to  do  so.  When  he 
comes  to  deal  with  the  true  value  question,  he  is 
bound  to  take  it ; but  in  the  case  of  having 
the  specified  value  fixed,  he  may  or  may  not 
accept  the  right  of  pre-emption  subsequently. 
If  the  value  of  land  falls  in  the  meanwhile, 
between  the  time  that  the  specified  value  is  fixed 
and  the  time  the  tenant  might  wish  to  sell,  very 
naturally  the  landlord  would  not  take  advantage 
of  it  j if  it  went  up  in  the  market,  the  probability 
is  that  he  would.  I think  it  would  involve 
a good  deal  of  litigation  where  the  tenant  would 
have  a right  to  be  allowed  for  any  improvements 
made  after  that  specified  value  was  fixed. 
Where,  on  the  other  hand,  the  landlord  could 
claim  for  any  deterioration  that  took  place  in 
the  meanwhile,  I think  it  would  be  attended 
with  a good  deal  of  litigation  and  delay  to  the 
tenant  at  a time  probably  when  his  object  in 
selling  is  to  emigrate  or  get  out  of  the  country  ; 
but  I would  be  in  favour  of  giving  the  landlord 
the  opportunity  of  reinstating  himself  in  the 
farm  if  he  thought  proper  to  do  so. 

7833.  At  a lower  price  than  any  other  person 
would  pay  for  the  farm  ? — It  was  evidently  the 
intention  of  the  Legislature  that  the  party  who 
fixed  the  rent  should  fix  the  px-ice. 

7834.  Yes  ; and  they  said  that  the  man  might 
sell  his  tenancy  for  the  best  price  that  could  be 
got.  Do  you  understand  that  the  true  value  is 
to  be  a lower  value  than  anybody  else  would  give, 
or  do  you  understand  it  to  mean  that  whilst  the 
landlord  is  not  to  be  put  to  the  ordeal  of  compe- 
tition, at  the  same  time  the  Commission  should 
estimate  what  would  be  the  real  px-ice  the  tenant 
would  be  likely  to  get  for  the  holding  ? — I have 
had  no  opportunity  of  fixing  the  value,  but  I 
understand,  as  I say,  that  the  intention  of  the 
Legislature  was  that  it  should  be  at  a lower  price 
than  the  full  market  value. 

7835.  In  Ulster,  where  the  Ulster  tenant  sells 
at  the  highest  price  he  can  get,  agricultural  rents 
are  just  as  high  as  elsewhere,  and  the  judicial 
reductions  are  not  greater  than  elsewhere ; it 
appears,  therefore,  does  it  not,  that  the  in- 
terest of  the  landlord  in  Ulster  as  a receiver 
of  rent  does  not  suffer  by  the  fact  that  the  tenant 
can  sell  the  tenancy  at  the  best  price  that  can  be 
got  ? — It  would  appear  so ; but  there  the  landlord 
is  deprived  of  the  opportunity  of  reinstating 
himself  in  the  farm  or  resuming  possession  if 
he  thought  proper.  I ain  aware  of  that  from 
what  I have  heard,  and  also  from  what  I know, 
that  is  the  custom. 

7836.  Of  course  the  intention  of  the  Legisla- 
ture is  that  farms  should  be  tenanted  ? — Of 
course ; I should  think  so.  The  intention  was 
to  protect  the  tenant  in  the  fax-m,  by  havixxg  fair 
rents  fixed  for  them. 

7837.  If  you  allow  the  landlord  to  buy  the 
tenancy  at  a less  px-ice  than  another  man  would 
give  for  it,  what  is  to  prevent  him  the  next  day 
from  taking  in  a new  tenant,  and  taking  fx-om 
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that  tenant,  by  way  of  fine,  as  much  as  a tenant 
would  have  given  for  the  farm  in  the  open 
market,  that  is,  putting  into  his  own  pocket  the 
difference  between  true  value  and  the  value  as 
ascertained  in  the  market  ? — I do  not  know  that 
there  is  anything  to  prevent  him. 

7838.  Does  not  that  look  like  a transfer  to 
him  of  the  legal  property  vested  in  the  tenant  by 
the  Act  of  1881  ? — No. 

7839.  The  Act  of  1881  says  that  the  tenant 
shall  sell  the  farm  for  the  best  price  ; that  is  the 
general  principle  ?■ — If  so,  then  why  have  a 
“ true  ” rent  fixed.  What  is  the  object  of  the 
true  rent.  It  is  to  be  the  arbitration  rent  as  I 
understand  it,  fixed  by  the  party  who  fixed  the 
fair  rent. 

7840.  We  are  on  value  now,  not  on  rent? — I 
know  you  are  on  value.  I regal'd  it  as  fixed  by 
arbitration. 

7841.  You  have  told  us  that  the  rent  is  not 
affected  by  the  price  the  tenant  could  give  or 
get  ; the  rent  is  not  affected  at  all  by  the  price  ? 
— No,  certainly  not. 

7842.  Therefore  the  interest  of  the  landlord  is 
not  affected  ? — Certainly  not. 

7843.  Why  should  the  landlord  be  allowed  to- 
day to  buy  the  tenancy  in  a farm  for  a sum  mate- 
rially lower  than  any  other  man  would  be  willing 
to  give  for  it,  and  then  to-morrow  to  sell  it  to 
anpther  man  at  the  full  price  which  the  outgoing 
tenant  might  have  received  if  he  had  been 
allowed  ? — I believe  it  was  the  intention  of  the 
Legislature  that  the  man  in  occupation,  or  those 
who  come  after  him,  should  have  the  land  at  a 
fair  rent,  one  that  he  could  live  by,  but  that  if 
he  thought  proper  to  part  with  it,  the  landlord 
would  have  the  right  of  resumption  on  certain 
conditions,  namely,  the  fixing  of  the  value  of  the 
interest  in  the  farm  by  the  Land  Commission. 

7844.  The  Legislature  has  never  said,  so  far 
as  I can  discover,  that  the  true  value  is  anything 
else  than  your  estimate  of  what  the  tenant  should 
get  if  he  sold  in  the  market? — What  was  the 
object  in  interfering  then  ? 

784/1 . To  save  the  landlord  from  competition 
against  himself  if  he  appeared  as  a bidder,  which 
might  run  the  price  higher  than  it  would  other- 
wise be? — I think  it  was  a wise  provision  for  the 
Legislature  to  have  put  in,  that  there  should  be 
either  a true  value  or  a specified  value  fixed. 

7846.  Although  the  effect  of  it  is  that  a part 
of  the  money  which  the  tenant  might  receive,  as 
under  the  Ulster  custom,  in  selling  his  farm  may 
be  transferred  to  the  pocket  of  the  landloi'd  by  a 
sale  by  the  landlord  immediately  after  he  acquires 
the  tenancy  ? — That  might  occur. 

7847.  You  were  a very  short  time  on  the 
Bench  ? — From  January  to  the  following  March 
twelve  months. 

7848.  And  I think  you  have  very  slight  ex- 
perience of  the  questions  that  arise  on  the  hear- 
ing of  a case  ? — I had  a good  many. 

7849.  You  have  had  no  great  experience  of 
this  question,  as  to  whether  a tenant  has  a right 
to  have  a rent  fixed  or  whether  the  holding  is 
one  to  which  the  Act  applies? — No;  I cannot 
call  to  mind  anything  on  that  subject. 

7850.  Then  I shall  not  trouble  you  on  that. 


Mr.  Sexton — continued. 

You  have  just  been  asked  whether  the  legal 
Sub-Commissioner  left  you  unfettered  in  dealing 
with  improvements  ? — Certainly. 

7851.  And  when  you  went  back  to  the  court 
after  the  inspection  of  the  holding,  if  you  and 
your  colleague  differed  on  any  question  as  to 
the  value  of  the  improvements,  of  course  the 
vote  of  the  legal  Sub-Commissioner  came  in  and 
decided  the  question? — We  have  differed,  and 
the  legal  Sub-Commissioner  interfered,  and 
brought  us  together  in  most  cases  by  splitting 
the  difference,  or,  on  talking  over  the  matter,  I 
might  see  that  1 was  in  error,  and  that  my  col- 
league was  right,  or  he  might  take  a similar  view 
the  other  way.  It  did  not  always  follow  that 
we  were  divided.  In  one  or  two  cases  the  legal 
Sub- Commissioner  had  to  decide  with  one  of  us. 

7852.  His  vote  therefore  determined  the  ques- 
tion ? — No,  not  always,  as  I have  just  mentioned. 

7853.  Whenever  he  chose  to  exert  it,  when 
you  differed,  he  had  the  power  to  say  absolutely 
what  it  should  be  where  you  did  not  agree  to 
melt  your  difference  ? — Yes,  when  we  did  not 
agree  we  talked  over  the  matter  and  went  into 
the  details  of  our  valuation  to  try  whether  either 
of  us  might  have  been  wrong  (we  are  not 
infallible),  and  on  reconsidering  the  matter  over 
either  of  us  might  be  influenced  to  increase  or 
decrease  any  particular  part  of  the  valuation  of 
the  farm.  The.splitting  of  the  difference  seldom 
occurred,  but  it  has  occurred. 

7854.  Your  court,  or  the’  Land  Commission 
sub-courts,  I think,  are  the  only  courts  that  I 
know  of  in  which,  in  the  interests  of  the  parties, 
the  court  conceals  all  the  grounds  and  elements 
of  the  judgment,  and  only  states  the  bare  result, 
the  fair  rent.  Do  you  see  any  reason  why  the 
parties  should  not  be  told  what  those  grounds  and 
elements  are? — I see  no  reason;  I think  they 
ought  to  be  told.  I think  every  detail,  the  improve- 
ments and  everything  in  that,  way,  the  parties 
ought  to  be  informed  of. 

7855.  And  where  a Sub-Commissioner  dissents 
conscientiously,  and  maintains  his  dissent,  and 
the  rent  is  carried  by  the  votes  of  the  other  two, 
do  not  you  think  the  practice  ought  to  authorise 
him  to  state  his  dissent  and  the  grounds  of  it  ? — 
Certainly. 

Mr.  Macartney. 

7856.  Do  you  mean  in  court  ? — Yes  ; every- 
thing should  be  made  clear  to  the  parties 
interested. 

Mr.  Sexton. 

7857.  That  is  a very  satisfactory  answer;  you 

think  the  elements  of  your  decision  should  be 
communicated  ? — I see  no  object  in  concealing 
them.  , 

7858.  I notice  the  appeals  are  about  one-fourth 
of  the  number  of  cases  heard.  Out  of  the  whole 
number  were  about  45,000  appeals  ? — I do  not 
know  the  number. 

7859.  There  appears  to  have  been  an  increase 
of  about  1,000Z.  a year,  according  to  the  figures 
I have  before  me,  a minute  result,  to  be  brought 
about  by  such  an  enormous  machinery  ? — Is  that 
calculation  based  on  the  rents  that  were  increased 
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Mr.  Sexton — continued. 

or  reduced  on  appeal,  or  is  it  calculated  on  the 
basis  of  all  the  appeals  brought  into  court. 

7860.  It  is  the  net  result  of  all  ? — Is  that  a fair 
principle  to  ascertain  the  average. 

7861.  Of  course,  the  increase  and  diminutions 
have  been  in  some  cases  considerable  ? — In  strik- 
ing an  average  these  should  betaken  alone  ; you 
ought  not  to  include  cases  where  the  rents  are 
confirmed,  because,  say,  out  of  the  six  appeals 
five  are  confirmed,  and  the  other  one  may  be 
either  raised  or  reduced  25  per  cent. ; if  you 
divide  that  25  per  cent,  between  the  six,  I think' 
it  would  be  a very  unfair  average  to  put  for- 
ward. 

7862.  The  Chairman  has  been  so  good  as  to 
ask  for  a return  which  will  enable  us  to  distin- 
guish between  the  cases  of  rents  confirmed  on 
the  one  hand  or  reduced  upon  the  other  ; mean- 
while we  are  thrown  upon  the  average  of  the 
whole? — If  you  are  to  be  able  to  arrive  at  the 
average  increase  or  decrease  it  should  be  on 
those  that  were  actually  altered  ; to  include  the 
others  would  be  a mistaken  way,  in  my  opinion,  of 
ascertaining  what  the  rise  or  fall  under  appeals 
was. 

7863.  May  I say,  generally,  that  the  great 
body  of  appeals  have  had  their  rents  confirmed  ? 
— The  great  bulk  of  them. 

7864.  The  great  bulk  of  them  have  had  the 
rents  simply  confirmed? — Yes. 

7865.  And  I should  think  in  the  great  ma- 
jority of  the  remainder  there  was  either  a slight 
reduction  or  a slight  increase,  not  very  material? 
—In  some  cases  material,  in  the  majority  of  cases 
slight.  I,  as  a court  valuer,  if  I came  near  to 
the  rents  fixed  by  the  Assistant- Commissioners, 
say  within  5 per  cent,  on  small  holdings,  would 
be  very  slow  to  alter  them ; under  any  circum- 
stances I would  be  slow  to  alter  (having  given 
the  matter  very  full  consideration)  where  my 
opinion  differed  as  a court  valuer  valuing  after 
two  Assistant-Commissioners. 

7866.  Unless  you  found  the  difference  ma- 
terial, in  your  judgment  you  would  be  apt  to 
confirm  theirs  ? — Up  to  5 per  cent.;  if  it  were 
more  I would  put  my  valuation  forward.  Some 
valuers  are  in  the  habit  of  altering  a valuation  if 
they  only  differ  5s.  in  507.  I think  it  would  stop 
litigation,  when  you  come  within,  say,  5 per 
cent,  of  the  rent  fixed  by  the  Assistant-Commis- 
sioners, to  adopt  their  view  of  it. 

7867.  There  are  some  Commissioners  whose 
disposition  it  is  to  dissent,  and  others  whose  dis- 
position it  is  to  confirm  ? — I do  not  know  about 
the  dispositions,  I cannot  tell  what  their  disposi- 
tions may  be  ; I know  what  I try  to  do  myself. 

7868.  I understand  that  although  the  Land 
Commission  re-hear  cases  and  may  hear  new 
evidence  and  come  to  new  views  upon  all  the 
evidence,  so  far  as  you  are  concerned  there  is  no 
new  consideration  of  the  question  of  the  right  to 
improvements ; you  take  the  improvements  as 
they  were  settled  below  ? — Not  at  all. 

7869.  I mean  as  to  which  belong  to  the  land- 
lord and  which  belong  to  the  tenant? — Yes; 
but  I must  use  my  own  judgment  as  to  the 
value. 

7870.  As  to  the  value  ? — Yes. 

0.122. 


Mr.  Sexton — continued. 

7871.  But  in  regard  to  the  question  of  which 
improvements  are  the  landlord’s  and  which  are 
the  tenant’s,  and  all  the  important  questions 
which  bear  upon  that  point,  there  is  no  new  con- 
sideration of  the  question  by  you  ? — As  regards 
the  improvements  by  a landlord,  it  is  only  in  the 
case  of  buildings  that  they  come  into  con- 
sideration ; if  he  made  improvement  in  the  land 
he  would  have  the  advantage  of  it  in  the 
valuation. 

7872.  Who  would? — The  landlord. 

7873.  Certainly : but  I mean  questions  may 
arise  in  the  court  below  as  to  whether  an  im- 
provement other  than  a building  or  reclamation 
was  made  before  or  after  1870,  or  whether  the 
tenant  held  under  a lease  and  so  forth  ; many 
legal  questions  upon  which  the  determination  of 
the  question  might  hang;  you  would  take  the 
decision  of  the  court  below  as  binding  you  ? — 
As  to  the  classification  of  the  tenants’  improve- 
ments, I must. 

7874.  The  appeal,  therefore,  so  far  as  a 
valuer  at  any  rate  is  concerned,  does  not  apply 
any  fresh  judgment  to  the  question  of  the  legal 
division  of  improvements  between  the  landlord 
and  tenant  ? — No. 

7875.  Do  you  consider  improvements  very 
important  in  Ireland  ? — Decidedly. 

7876.  Whatever  may  be  the  opinion  as  to  the 
value  of  existing  improvements,  do  you  say  that 
the  soil  of  Ireland  is  susceptible  of  great  improve- 
ment ? — Decidedly,  that  is  a great  part  of  it ; I 
do  not  say  the  whole  of  it;  you  ask  me  as  to  “ the 
soil  of  Ireland  ” ; I say  a great  part  of  it  is  sus- 
ceptible of  improvement. 

7877.  The  future  of  the  country  will  depend 
in  a great  measure  on  the  extent  to  which 
improvements  are  carried  out  ?— I cannot  say 
that. 

7878.  Might  I say  that  in  agricultural  com- 
petition with  other  countries  the  future  of 
Ireland  will  depend  greatly  upon  the  efficiency 
of  the  cultivation  of  the  soil,  which  includes 
improvement? — It  will  very  much  depend  upon 
the  cultivation  and  management  of  the  soil 
generally. 

7879.  Including  improvements? — Including 
improvements. 

7880.  Who  is  going  to  make  these  improve- 
ments that  are  required? — I cannot  say;  the 
tenants  in  the  past  have  made  the  improvements 
generally  in  Ireland. 

7881.  And  the  interest  of  the  landlord  in  the 
land  being  now  diminished  by  the  Act  of  1870 
and  that  of  1881  to  that  of  a rent-charger,  of 
course  it  is  less  likely  than  before  that  he  will 
make  any  improvement? — I think  so; 

7882.  Would  you  treat  it  as  a matter  of  vital 
importance  that  the  tenant  should  be  encouraged 
by  the  law  to  make  the  improvements  ? — They 
should  be  protected  in  their  improvements. 

7883.  And  by  “ protection  ” encouraged  ? — Of 
course  protection  would  encourage  them  ; if  they 
feel  that  they  will  have  the  advantage  of  their 
improvements,  they  will  be  encouraged  to  make 
more. 

7884.  Doe3  it  encourage  you  to  lay  down  a 
definition  of  an  improvement,  under  which,  if  the 
tenant  puts  in  a holding  a house  which  is  held  to 

3 E be 
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Mr.  Sexton — continued. 

be  too  good  for  the  holding,  and  therefore  unsuit- 
able to  the  holding,  he  is  liable  to  pay  rent  on  the 
house  as  well  as  on  the  holding? — If  the  tenant 
built  the  house,  he  is  not  to  rent  it. 

7885.  Who  is  not? — The  tenant. 

7886.  If  the  house,  being  too  good  for  the 
holding,  is  judged  to  be  unsuitable  for  the  hold- 
ing, is  it  not  the  law  that  the  tenant  must  pay 
full  rent  on  the  house  ? — If  he  built  the  house, 
or  his  predecessor,  certainly  not. 

7887.  You  have  never  heard  of  the  case  of 
J ohn  Robb,  have  you  ? — W e allow  the  landlord 
rent  when  he  erects  the  buildings. 

7888.  Tile  tenant  runs  risks,  does  he  not,  in 
laying  out  capital  on  improvements  ? — Yes  ; he 
must  run  some  risk.  Anyone  laying  out  money 
on  improvements  must  run  some  risk. 

7889.  In  some  cases  there  is  no  improved 
letting  value,  is  there,  arising  from  the  money 
spent  ?—  I have  met  with  many  cases  in  which 
there  is  no  improvement  in  the  letting  value. 

7890.  He  has  lost  rvhatever  he  did  there  as 
far  as  his  rent  is  c oncerned  ? — Yes. 

7891.  I assume  he  did  some  work  ? — Yes  ; 
assuming  he  did,  it  is  just  possible  he  may  not 
have  effected  any  improvement ; I have  met 
with  cases  where  land  was  reclaimed,  and  when 
I came  to  deal  with  it  as  reclamation  I have 
found  that  it  had  fallen  again  into  its  former  state, 
and  that  it  is  not  worth  2s.  an  acre. 

7892.  Although  there  is  an  improvement  in 
letting  value,  in  many  cases  it  is  not  equal  to  the 
cost.  Reclamation  of  very  poor  land,  as  in  the 
West  of  Ireland,  is  very  often  not  worth  much. 
A tenant  spends  20Z.  (we  will  say)  in  labour  on 
an  acre,  and  the  acre  is  worth  10s.  ? — I have  not 
met  with  any  cases  of  that  sort,  of  20/.  spent  on 
an  acre. 

7893.  I know  fields  in  the  West  of  Ireland 
that  were  rock,  really,  and  mountain-side,  where 
there  was  hardly  any  soil,  and  where  reclamation 
cost  more  than  20/.  an  acre  for  labour? — I dare- 
say the  raising  of  the  rock  and  subsoil  would  cost 
a large  sum. 

7894.  Where  the  value  of  the  improvement  is 
less  than  the  cost,  ycu  allow  whatever  improve- 
ment there  is  to  the  tenant  ? — I do  not  quite 
follow  that. 

7895.  Where  the  increased  letting  value  re- 
sulting from  an  improvement  is  less  than  the 
allowance  that  should  pay  the  cost,  you  allow 
him  whatever  there  is  ? — Decidedly. 

7896.  But  now,  in  the  case  where  there  is  an 
increase  of  letting  value  greater  than  the  cost  of 
the  improvement,  what  do  you  do? — In  every 
case  that  I come  to  deal  with  I allow  the  tenant 
the  full  value  of  the  improvement  with  the  best 
light  and  the  best  judgment  I have,  whether 
that  would  be  4 or  5 per  cent.,  or  whatever  per- 
centage it  may  be. 

7897.  You  first  estimate  what  it  would  cost, 
say  100/.  ? — I estimate  what  it  cost. 

7898.  Say  that  it  cost  the  tenant  100/, 
or  rather  that  it  would  have  cost  the 
landlord  that  if  he  had  done  it  ? — No  matter 
what  it  cost,  I would  give  the  tenant  the  benefit 
of  his  improvements. 


Mr.  Sexton — continued. 

7899.  You  find  that  the  man  has  spent 
100/. ; you  then  make  an  annual  allow- 
ance, sufficient,  in  a certain  number  of 
years,  to  repay  the  cost  ? — I estimate  how  much 
the  farm  is  improved  by  reason  of  the  improve- 
ments. 

7900.  You  have  gone  back  to  that  again  ; you 
find  the  capital  value  of  the  improvement? — 
Yes. 

7901.  Having  got  the  value  of  the  improve- 
ment, you  make  an  annual  allowance  which  in 
some  number  of  years  will  repay  the  cost? — I 
do  not  take  it  in  that  way. 

7902.  How  do  you  take  it  ? — I estimate  how 
much  the  farm  is  improved  by  the  tenant’s  ex- 
penditure for  drainage,  fencing,  or  reclamation. 

7903.  The  improvement  in  annual  value? — 
Yes,  in  annual  value. 

7904.  Then  what  do  you  do? — I deduct  from 
the  present  value  interest  on  the  cost  of  that  im- 
provement. 

7905.  The  cost  is  the  capital  sum  ?- — Yes. 

7906.  You  must  make  an  annual  deduction  ? — 
Yes. 

7907.  What  is  the  annual  deduction? — It  is 
generally  equivalent  to  5 per  cent,  on  the 
expenditure. 

7908.  What  is  the  object  of  this  5 per  cent. ; 
is  it  to  repay  the  cost  in  20  years  ; is  it  your 
purpose  to  pay  him  back  what  he  expended  ? — It 
is  not. 

7909.  What  is  your  purpose  ? — -My  instruc- 
tions are  not  to  charge  the  tenant  a rent  upon 
his  improvements  ; I find  improvements  effected, 
and  I deduct  the  value  of  those  improvements. 
Say  they  have  improved  a certain  area  of  land 
10s.  an  acre,  and  that  the  land  is  worth  13s.  or 
14s.  in  its  present  state,  I deduct  the  10s.  from 
the  13s.  or  14s.,  and  then  I put  the  difference  to 
the  landlord.  I would  make  no  estimate  of 
whether  the  tenant  would  be  recouped  within  20 
years  or  not. 

7910.  How  do  you  divide  the  improved  letting 
value  between  the  tenant  and  the  landlord ; a 
part  goes  to  the  tenant  and  a part  to  the  land- 
lord ; upon  what  principle  do  you  divide  it  ? — 
The  improvement  in  the  land  ? I will  put  the 
case  to  you  in  figures  as  best  I can;  say 
the  land  in  its  present  state  is  worth  10s. 
an  acre,  I estimate  what  it  has  cost  the  tenant  to 
bring  it  into  that  state,  allowing  him  full  liberal 
wages  for  it,  and  deduct  interest  on  that  from  the 
gross  value  ; the  difference,  if  it  exceeded  what 
would  have  been  a fair  price  to  put  upon  the 
land  originally,  I would  divide  the  difference, 
which  is  usually  called  “ the  unearned  incre- 
ment,” between  them. 

7911.  Let  us  see  : suppose  he  spent  a 100/., 
and  that  the  result  was  an  increase  of  10/.  a-year 
in  letting  value,  how  would  you  distribute  that 
10/.  a-year,  which  was  the  result  of  that  expendi- 
ture ?—  I would  satisfy  myself  of  the  value  of  the 
improvement,  as  I have  stated. 

7912.  I said  “10/.  a-year”;  he  spent  100/., 
which  resulted  in  improving  the  land  10/.  a-year ; 
how  would  you  distribute  the  10/. ; that  is  a 
simple  case  ? — I would  allow  him  5 per  cent,  of  the 
estimated  cost  and  half  the  unearned  increment ; 

that 
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that  is,  the  difference  between  what  the  land 
is  worth,  less  the  5 per  cent.,  and  what  I 
believe  it  was  worth  in  its  previous  condition 
before  the  improvements  had  taken  place.  I 
should  divide  the  difference  between  them  in 
addition  to  the  5 per  cent. 

7913.  You  would  just  give  him  5 per  cent, 
on  his.  expenditure,  and  then  divide  the  re- 
mainder between  the  landlord  and  him  equally  ? 
— Not  the  “ remainder.”  The  land  was  of  some 
value  before  anything  was  done  to  it ; say,  Is.  or 
2s.  an  acre.  The  bulk  of  reclamations  I have  had 
to  deal  with  have  been  made  by  small  tenants  on 
their  farms  where  bog  was  attached,  either  as  an 
appurtenance  or  included  in  the  ambit  of  the 
farm ; and  as  the  peat  or  turf  was  cut  away  or 
removed,  what  was  left  was  reclaimed  by  the 
tenant.  That  is  not  of  much  value ; in  some 
cases  it  is  of  little  or  none. 

7914.  You  need  not  go  into  detail ; what  I 
want  to  know  is  the  main  principle.  You  say 
you  would  give  5 per  cent.,  and  divide  the 
difference  between  the  tenant  and  landlord  ? — 
Not  the  whole,  I beg  your  pardon  ; the  land  is 
worth  something  before  the  improvement  is 
commenced,  I would  divide  the  difference 
between  that  and  the  5 per  cent. 

7915.  Suppose  there  was  a pound,  and  you 
were  to  remit  that  to  the  original  value,  you 
would  then  divide  the  remaining  41.  The  figure 
I gave  you  was  107.  annual  value  ? — Yes,  I 
admit  all  that,  at  the  rate  of  107. 

7916.  Now  kindly  leave  out  of  view  the 
original  value  and  deal  with  the  improved  annual 
value,  1007.  spent,  107.  improved  annual  value, 
57.  of  that  to  the  tenant,  the  remainder  halved 
between  the  landlord  and  tenant ; is  that  your 
practice  ; observe  we  are  dealing  with  improved 
annual  value  ? — Y es,  as  already  stated. 

7917.  Improvement  in  annual  value? — Yes. 

7918.  Well,  is  that  your  practice  ? — No ; l 
would  be  more  liberal  towards  the  tenant.  I 
should  give  the  tenant  the  full  benefit  of  his 
improvements,  no  matter  what  he  made  the  land 
worth.  I would  say,  “ This  is  over  and  above  a 
fair  price  to  put  on  the  raw  material.”  I have 
endeavoured  to  do  that  and  shall  try  to  do  that 
still. 

Colonel  Waring. 

7919.  Have  you  ever  had  to  deal  with  such  a 
case  as  that  ? — I do  not  think  I have  had  to  deal 
with  the  “ 1007.”  case. 

Mr-.  Sexton. 

7920.  May  I repeat  your  answer  and  ask  you 
to  see  whether  this  is  correct.  A tenant  spends 
100/.;  by  the  spending  of  that  he  improves  the  annual 
value  of  the  farm  by  107.  a year  (you  observe  you 
need  not  revert  back  to  the  value  before  that); 
out  of  that  you  allow  57.  a year  to  the  tenant  ; 
what  do  you  do  with  the  other? — I would  allow 
him  the  whole  107. 

<921.  You  would  ? — Yes,  that  is  my  invariable 
practice  ; wherever  the  tenant  has  made  an  im- 
provement I try  to  give  it  him,  and  shall  con- 
tinue that  course. 

7922.  Are  you  aware  that  other  Commis- 
sioners here  have  given  different  evidence  ? — I 
am  not  aware  of  what  others  did. 
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7923.  I am  much  obliged;  I think  you  are 
giving  your  evidence  very  fairly ; I have  no 
fault  to  find  with  you.  If  it  were  known  that 
the  law,  as  interpreted,  does  not  authorise  that 
course,  are  you  of  opinion  that  the  law  ought  to 
be  amended? — I follow  “ equity  ” more  than 
“ law  ” in  all  these  matters  when  I come  to  deal 
with  the  farms. 

7924.  And  do  you  think  that  the  “law,”  in 
order  to  satisfy  “ equity,”  should  authorise  the 
practice  you  describe  ?— I think  so. 

7925.  Just  a question  or  two  about  fair  rent ; 
you  fix  the  rent  of  a holding  at  a figure  which 
you  think  that  a reasonable  person,  a solvent 
person, intending  to  pay  the  rent  for  15  years, 
would  be  willing  to  give  ? — Yes,  a tenant  with 
sufficient  capital  to  manage  the  farm,  and  with 
reasonable  normal  management. 

7926.  In  fact,  I should  say  that  a Sub-Com- 
missioner, being  himself  a reasonable  man,  ought 
to  fix  the  rent,  under  your  practice,  at  what  he 
would  think  fair  to  give  himself,  if  he  wanted 
the  farm  ? — Well,  I can  scarcely  put  myself  in 
the  position  of  a small  tenant  holding  10  or  15 
acres  of  land ; but  my  endeavour  has  been  to 
put  on  a reasonable  and  fair  rent  such  as  a 
solvent  tenant  with  usual  industry  could  afford 
to  pay. 

7927.  What,  then,  did  you  mean  by  saying 
that  a competition  rent  is  25  per  cent,  over  a 
fair  rent  ? — Decidedly,  I believe  if  the  land  was 
put  in  the  market  it  would  bring  25  per  cent, 
more  than  the  rent  I put  on. 

7 928.  That  is  to  say,  that  people  not  solvent, 
nor  intending,  perhaps,  to  go  on  paying  the  rent, 
would  offer  25  per  cent,  more?— I think  they 
would  offer  more.  It  is  difficult  to  estimate,  for 
this  reason : very  few  farms  are  now  let  direct 
upon  which  I could  form  any  opinion  as  to  what 
the  land  would  probably  fetch;  but  I would 
estimate  it  on  the  prices  that  would  be  paid  for 
the  tenant’s  interest. 

7929.  Do  you  allow  the  price  that  might  be 
•paid  for  the  tenant’s  interest  to  enter  into  your 
consideration  ? — Decidedly  ; how  else  could  I 
gauge  that  the  lands  are  worth  25  per  cent,  less 
than  they  would  fetch  in  the  market  on  com- 
petition rents  ? It  is  only  in  that  way  I can  esti- 
mate it. 

7930.  The  evidence  before  us  is  that  you 
value  the  holding  at  what  a solvent  person  out- 
side the  holding  would  be  willing  to  give-  from 
year  to  year  ; that  is,  not  the  “ sitting  ” tenant, 
but  any  other  person  ? — I do  not. 

7931.  You  do  not  ? — No,  I put  it  below  that ; 
that  would  be  a competition  rent  to  a solvent 
tenant. 

7932.  So  I thought ; the  drift  of  the  evidence 
hitherto  before  us  has  been  that  while  a tenant 
is  protected  against  the  competition  of  the  insol- 
vent, who  might  offer  more  than  they  might  be 
able  to  pay,  you  fix  the  rent  at  what  a solvent 
bidder  outside  would  be  willing  to  give  ; is  that 
your  evidence? — No;  I put  it  at  a rent  below 
what  the  solvent  bidder  outside  would  give. 

7933.  Do  you  then,  in  fixing  a fair  rent  for 
the  “ sitting  ” tenant,  an  occupying  tenant  (the 
sitting  tenant  as  they  call  him),  deduct  from  the 
rent  that  you  think  a solvent  person  coming  in 
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Mr.  Sexton — continued. 


from  the  outside  would  pay?  Do  you  deduct 
the  annual  sum  in  consideration  of  the  interest  ol 
the  occupying  tenant? — Rot  in  figures;  but  I 
put  on  a lower  rent.  I put  on  a lower  rent  than 
if  it  were  offered  by  competition,  and  no  tenant 
accepted  but  a solvent  man.  1 put  on  a lower 
rent  than  that. 

7934.  I think  your  answer  is  a very  good  and 
very  honest  one,  but  I am  puzzled  very  much  ; 
you  are  a court  valuer  ? — Yes  ; I am  a valuer  for 
the  Court  of  Appeal. 

7935.  Other  Sub-Commissioners,  from  whom 
appeals  come  up  to  you,  have  told  us  that  they 
fix  the  rent  at  what  a solvent  stranger  would  give 
for  the  farm,  and  then  you  say  that  you  fix  the 
rent  at  what  such  a person  would  give,  making  a 
deduction  for  the  interest  of  the  tenant ; yet  the 
rents  that  have  come  up  from  them  to  you  have 
been  increased  ? — The  rents,  I believe,  would  be 
exceeded  in  the  market  by  a solvent  tenant 
considerably. 

Chairman. 

7936.  A solvent  stranger? — From  a stranger 
if  it  were  in  the  market  now. 

Mr.  Sexton. 

7937.  I asked,  did  not  you  think  it  fair  to  fix 
a fair  rent  at  what  any  solvent  stranger  may 
give  ? — I make  it  below  that  to  the  tenant  in 
occupation. 

7938.  And  I understand  that  in  doing  that 
you  consider  you  are  carrying  out  the  direction 
of  the  statute ; that  in  fixing  the  fair  rent  you 
are  to  have  regard  to  the  interest  of  the  tenant, 
in  fixing  the  rent  to  be  paid  by  such  tenant  to 
the  landlord  ? — Yes. 

7939.  Whatever  may  be  the  view  of  the  other 
Commissioners  and  their  conduct,  that  would  be 
your  practice ; — That  is  according  to  the  light 
which  I have  and  on  which  I act. 

Mr.  Hayes  Fisher. 

7940.  Is  it  not  the  fact  that  the  great  bulk  of 
the  land  in  Ireland  is  cultivated  by  the  tenant 
and  his  family  ? — Numerically  the  bulk. 

7941.  There  is  no  wage  paid  for  labour,  is 
there  ? — No. 

7942.  Therefore  the  question  of  the  price  of 
labour  would  not  affect  at  all  the  question  of  the 
cost  of  produce  ? — Where  the  tenant,  and  his 
family  work  the  farm  the  increased  wages  would 
not  affect  it  so  far  as  the  working  of  that  farm 
went. 

7943.  Then  on  the  other  holdings  where  labour 
is  required,  of  course  labour-saving  appliances 
have  to  a large  extent,  been  used?— Yes,  they 
have  ; but  these  large  farms  where  they  are 
used  are  very  few  and  far  between ; they  are  in 
Carlow,  and  some  other  counties. 

7944.  Speaking  generally,  would  it  not  be  fair 
to  say  that  the  slight  increase  in  the  cost  of 
labour  has  not  seriously  affected  the  cost  of  pro- 
ducing the  crops? — Not  to  the  small  tenant. 

7945.  On  the  question  of  improvements  you 
stated  in  answer  to  Mr.  Sexton  that  it  is  very 


Mr.  Hayes  Fisher — continued, 
necessary  that  great  improvements,  considerable 
improvements,  should  be  made  in  cultivating  the 
land  in  Ireland,  and  you  consider  that  in  the 
present  state  of  the  law  the  landlords  are  not 
likely  to  make  those  improvements  ? — I think 

7946.  Do  you  think  (speaking  generally  again) 
that  the  tenants  are  seriously  hindered  from 
making  those  improvements  by  any  want  of 
security  for  obtaining  the  full  value  for  them  ? 
— I do  not  think  they  are. 

7947.  You  do  not  think  they  are  ? — No. 

7948.  I believe  you  have  stated  that  you  were 
an  Inspector  under  the  Purchase  Acts  up  to 
1888?— Yes. 

7949.  Do  you  think  from  your  experience  that 
where  the  occupier  is  the  “ owner  ” the  land  is 
better  cultivated  than  land  which  is  merely  in 
the  occupation  of  a tenant? — I have  been  in- 
formed that  that  is  so  ; I have  no  opportunity  of 
knowing  myself,  inasmuch  as  I have  never  re- 
turned to  the  farm  when  once  I have  inspected  it. 

7950.  You  have  had  no  experience  since? — I 
have  had  no  experience  since,  but  I believe  the 
tenants,  since  they  became  owners,  are  making 
more  impi’ovements,  from  what  I have  heard. 

7951.  From  what  you  have  heard  you  believe 
that  where  the  occupiers  have  purchased  their 
holdings  they  are  making  greater  improvements 
than  on  the  other  holdings  in  Ireland ; that  is 
where  the  occupiers  are  not  the  “ owners  ” ? — 
Yes,  I believe  so ; that  is  the  result  of  the  infor- 
mation I have  got,  in  a general  way ; I do  not 
mean  to  say  it  is  so  in  every  case. 

7952.  No,  but  in  a general  way.  You  have 
stated  that  you  would  be  in  favour  of  reducing 
the  term  for  the  revision  of  rents  from  15  years 
to  a shorter  period  ? — I would  ; I would  say  to 
10  years  ; about  10  years. 

7953.  Why  would  you  prefer  10  to  seven  ? — 
Where  pi'ices  fluctuate  so  much  as  they  have  in 
the  past,  I think  we  could  more  fairly  estimate 
what  would  be  the  fair  rent  for  10  than  for  15 
years,  judging  of  the  past. 

7954.  Why  would  you  prefer  10  to  seven? — 
I think  if  you  fixed  it  at  seven  you  would  have 
too  much  time  lost  in  every  way  in  revising  the 
valuations  from  time  to  time.  Ten  years  would 
admit  of  two  five-course  shifts  on  the  farm,  and  I 
think  10  would  be  more  reasonable  than  seven.  I 
would  be  disposed  for  1 0. 

Mr.  Ml  Car l an. 

7955.  With  reference  to  the  prices  sent  to  you 
by  the  Land  Commission,  do  you  know  how  they 
are  made  up  ? — I have  been  informed  at  the 
Land  Commission  office  that  as  regards  the 
Dublin  markets,  the  prices  are  obtained  from 
some  of  the  principal  sales-m asters  weekly. 

7956.  I observe  in  the  return  here  with  refer- 
ence to  the  prices  of  butter,  which  is  a very 
material  element,  they  generally  give  the  price 
ending  for  the  quarter,  the  31st  March;  is  not 
that  the  time  of  the  year  when  butter  is  dearest 
and  scax-cest?— Yes,  it  would  be,  but  the  average 
is  not  taken  of  the  quarterly  returns  to  which  I 
refer;  it  is  taken  from  the  yearly  average, 
adding  the  four  quarters  together ; I can  give 
you  the  average  if  you  wish. 

7957.  I think 
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Mr.  M‘  Cartan — continued. 

7957.  I think  we  will  reserve  that  until  some 
person  from  the  Land  Commission  comes.  You 
say  that  you  do  not  pay  much  attention  to  the 
evidence  given  as  to  value  either  by  the  valuers 
of  the  landlord  or  of  the  tenant  ? — Really  I have 
found  that  the  valuers  on  both  sides  have  gone 
so  much  into  extremes,  both  on  the  part  of  the 
tenant  and  on  the  part  of  the  landlord,  that  I do 
not  pay  very  much  attention  to  them.  I have 
had  a long  experience  myself  in  farming  opera- 
tions, and  would  not  be  likely  to  be  influenced 
by  extreme  evidence. 

7958.  I suppose  you  take  the  same  view  in 
fixing  a specified  value  ? — I have  never  fixed  a 
specified  value  but  in  one  case,  I think. 

7959.  But  you  would  take  the  same  view,  I 
suppose,  as  to  the  estimate  given  by  the  tenant’s 
valuer  and  by  the  landlord’s  valuer? — Well,  not 
having  had  more  experience,  I cannot  say  what 
their  evidence  would  be. 

7960.  Do  not  you  think  it  is  a pity,  when 
it  is  given  in  evidence  here  that  little  or  no  con- 
sideration is  given  to  the  evidence  in  court,  that 
the  parties  should  be  put  to  the  expense  of  bring- 
ing valuers  to  the  court? — I think  there  is  a great 
deal  of  money  wasted  in  bringing  them  there. 

Mr.  Brodrick. 

7961.  You  stated,  in  answer  to  Question  7699, 
that  you  thought  rents  could  be  settled  in  a great 
many  cases  without  the  tenants  coming  into  court 
again  when  they  have  already  got  a judicial  rent 
fixed? — I think  so. 

7962.  Have  you  anything  in  your  mind  as  to 
the  process  by  which  that  might  be  done? — 
Yes. 

7963.  Would  you  mind  stating  it  ? — First,  I 
classify  the  tenants;  those  who  have  not  been  in 
court  up  to  the  present  time  should  go  into  court., 
and  I would  not  deal  with  their  farms  in.  the  way 
I propose ; those  who  have  been  in  court,  and 
where  the  tenant  or  landlord  or  both  require  a 
readjustment  of  the  rent  at  the  end  of  15  years, 
or  other  period,  I would  have  two  valuers  sent 
down  to  inspect  the  farm  and  the  improvements. 
To  them  should  be  furnished  the  details  of  the 
improvements  that  were  proved  in  court,  and  the 
allowances  made  for  them  at  the  time  the  rents 
were  fixed.  If  the  two  valuers  happened  not  to 
agree  upon  the  allowances  for  improvements,  or 
on  the  fair  rent  question,  I would  have  a third 
appointed  by  the  Land  Commission,  and  I am 
not  disposed  to  make  anything  final.  I wish  to 
give  all  parties  a power  of  appeal,  but  I think  it 
would  not  be  unreasonable  to  make  their  decision 
final.  If  any  law  point  cropped  up,  I would 
have  them  to  retire  from  the  farm  immediately, 
and  let  the  party  go  into  Court  before  the  Sub- 
Commission.  1 think  the  great  bulk  of  the  rents 
could  be  adjusted  in  that  way,  and  save  a great 
deal  of  time  and  trouble;  that  is  my  opinion  ; I 
have  considered  the  matter,  and  that  is  my  view 
of  it. 

7964.  In  fact,  you  would  fix  the  rents  where 
they  have  been  fixed  before,  very  much  on  the 
principle  of  an  arbitration,  two  valuers  and  an 
arbitrator  ? — Yes. 
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7965.  Who  would  you  have  as  the  arbitrator, 
would  you  have  a Sub-Commissioner,  or  the 
legal  Sub-Commissioner  ? — No  ; a lay  valuer, 
sent  down  by  the  Land  Commissioner ; a third. 
If  any  point  of  law  were  raised  with  which  the 
arbitrators  felt  they  could  not  deal,  I would  let 
them  withdraw  from  the  case,  and  let  it  go  before 
the  Sub-Commission  Court. 

7966.  Would  you  be  in  favour  of  the  same 
Sub-Commissioner  _ going  over  the  holding,  or 
the  same  valuer  going  over  the  holding,  who  had 
gone  over  it  before,  if  possible  ? — I think  it  does 
not  necessarily  follow'  that  they  should.  All  the 
valuers  of  the  Sub-Commissioners  have  fallen 
now  very  much  within  the  same  lines  as  regards 
the  valuation  ; I think  it  would  be  important  if  the 
same  valuers  were  confined  to  the  same  district 
rather  than  to  have  two  men  here  to-day, 
and  then  to  send  them  to  the  North  of  Ireland 
to-morrow.  I w'ould  much  rather  have  them  to 
deal  with  the  cases  in  the  county  about  them,  or 
the  province  as  the  case  might  be. 

7967.  You  think  you  would  get  greater 
uniformity? — More  uniformity.  I have  found 
a great  want  of  uniformity  in  going  over  the 
rents,  particularly  in  the  question  of  proximity 
value,  for,  as  a court  valuer,  I have  had  an 
opportunity  of  comparing  the  rents  fixed  by 
Sub- Commissioners  on  one  side  of  a fence  with 
those  fixed  in  the  other,  and  particularly  in  the 
proximity  question.  I have  found  a want  of 
uniformity  some  years  since  ; latterly  I have 
not. 

7968.  When  you  have  been  struck  with  want 
of  uniformity,  have  you  been  struck  with  the 
want  of  uniformity  in  the  different  bias  uf  the 
men;  I mean  has  one  man  been  considering 
the  land  worth  more  than  another  owing  to  the 
different  methods  on  which  they  assess  ?— I can 
only  deal  with  the  land  before  me  as  I see  it. 

7969.  You  consider  that  no  procedure  based 
upon  prices,  or  anything  of  that  kind,  would  be 
satisfactory? — I think  not;  it  would  not  be 
satisfactory  to  the  tenant. 

7970.  What  you  wash  to  avoid  is  the  re-hear- 
ing in  court  and  the  attendant  expense  ? — I 
wish  to  avoid  expense  and  delay.  I think  it 
could  be  done  quickly,  and  done  as  well  as  in 
any  other  way ; that  is  my  view  of  it.  It  is  my 
own  individual  opinion. 

7971.  In  the  same  way,  with  regard  to  fixing 
specified  value,  you  would  allow  that  process  to 
be  continued,  would  you  ? — If  the  .landlord  will 
not  be  prejudiced  in  so  far  that  lie  would  have 
no  opportunity  of  again  having  the  value  fixed, 
I would  be  in  favour  of  fixing  a specified  value  ; 
otherwise  I would  not.  I would  leave  it  to  have 
the  true  value  fixed  when  the  landlord  was  in 
earnest  about  buying  ; he  would  be  bound  by 
his  proposition  to  have  the  true  value  fixed. 

7972.  You  look  upon  the  fixing  of  specified 
value  to  some  extent  as  a check  to  excessive 
values  of  tenant-right,  do  you  not  ? — As  a check 
upon  the  price  the  tenant  would  get  for  his 
interest ; is  that  what  you  mean  ? 

7973.  To  that  extent  it  is  a protection  to  the 
incoming  tenant?— I do  not  see  how  it  acts  as  a 
protection  to  the  incoming  tenant  to  have  the 
specified  value  fixed,  because  it  is  for  the  land- 
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Mr.  Brodrich — continued, 
lord  to  have  it  fixed  for  the  right  of  pre-emption ; 
he  could  rent  his  land  subsequent  to  that  when 
he  got  possession  of  it. 

7974.  Let  me  put  it  in  another  way:  the  land- 
lord is  not  entitled  to  competition  rent,  he  gets 
a “ fair  rent  ” ?— He  gets  a “ fair  rent.” 

7975.  Do  you  contend  that  the  tenant,  for  the 
chance  of  good  soil  and  cultivation,  should  be 
forced  to  pay  to  come  into  his  holding  a fair  value 
or  a competition  value  ? — On  the  rent  question, 
you  mean  ? 

7976.  The  tenant-right  I am  speaking  of  now  ; 
the  law  has  provided  the  tenant  with  a fair  rent 
and  not  a competition  rent;  now,  in  coming  into 
the  holding  do  you  think  he  should  pay  a fair 
value  or  a competition  value  ? — A fair  value ; 
the  Legislature  that  fixed  the  one  fixed  the 
other. 

7977.  With  regard  to  the  town-parks,  is  it 
your  opinion  that  they  should  continue,  as  at 
present,  to  be  excluded  from  the  Act? — In  the 
majority  of  the  cases  the  owner  of  the  town  is 
the  owner  of  the  parks  and  the  owner  of  the 
parks  is  the  owner  of  the  town,  and  1 think  it 
tends  to  increase  the  value  of  the  property  in  the 
town  and  the  improvement  of  the  town  that  the 
town-park  should  not  be  brought  within  the  pur- 
view of  the  Land  Act. 

7978.  And  with  regard  to  the  development  of 
the  town,  I presume  that  if  you  established  a 
heavy  tenant-right  on  the  town- parks,  that  would 
be  hindered,  would  it  not  ? — In  my  opinion  it 
would. 

7979.  Has  your  attention  been  drawn  to  a 
paper  handed  into  this  Committee  by  Mr.  W.  F. 
Bailey  with  regard  to  agreements  made  out  of 
court,  and  the  rents  subsequently  fixed  ? — I have 
read  it. 

7980.  There,  in  the  counties  of  Down,  Armagh, 
Monaghan,  and  Cavan,  do  you  think  the  cases 
which  he  has  given  are  a fair  sample  of  cases 
over  the  whole  of  Ireland? — You  refer  to  the 
cases,  I presume,  where  agreements  were  signed 
and  agreed  to  voluntarily  by  landlord  and  tenant, 
but  not  registered,  and  these  tenants  came  into 
court  ? I have  no  opportunity  of  forming  an 
opinion  upon  it ; 1 could  not  criticise  it. 

7981.  Have  you  had  no  opportunity  of  forming 
any  opinion  as  to  the  reasonableness  of  the  agree- 
ments made  between  landlord  and  tenant? — No  ; 
no  case  came  before  me  ; I cannot  criticise  it. 

7982.  Have  no  such  cases  come  before  you  ? — 
No,  not  one  that  I can  call  to  mind. 

7983.  You  have  fixed  rents  very  little  in 
Ulster  ? — Yei^y  little  ; I have  fixed  no  rents  in 
Ulster ; I attended  a few  appeal  cases  ; I visited 
a few  farms  on  appeals  in  Donegal  and  a few  in 
Londonderry,  but  Rot  very  many. 

7984.  Therefore  any  replies  you  made  just  now 
to  Mr.  Sexton  with  regard  to  rents  fixed  in 
Ulster  would  not  be  from  your  personal  expe- 
rience?— No,  I mentioned  that  I had  very  little 
to  do  with  Ulster. 

7985.  With  regard  to  improvements,  do  you 
find  that,  as  a rule,  the  tenants’  claims  to  improve- 
ments brought  before  you  are  sustained  ? — As  a 
rule  there  are  improvements  made,  but  as  regards 
the  cost  of  the  improvements,  they  are  very  often 
estimated  very  high. 


Mr.  Brodrick — continued. 

7986.  It  is  not  your  experience  then  that,  as 
a rule,  anything  is  lost  for  want  of  asking  ; the 
value  of  the  improvements  is  not.  lost  by  mis- 
take ? — Certainly  not. 

7987.  And  you  have  found,  I presume,  in 
many  cases,  like  other  Sub-Commissioners,  that 
many  of  those  claims  are  not  non-existent,  but 
that  the  money  spent  upon  them  at  present  is 
worthless? — Well,  I cannot  say  “that  the  money 
spent  upon  them  ” is  worthless  ; if  the  whole  of 
the  money  that  is  stated  to  have  been  spent  were 
spent,  it  would  have  been  thrown  away,  a good 
part  of  it,  but  in  the  great  majority  of  cases  some 
improvement  is  effected,  some  more,  and  some 
less. 

7988.  As  a rule,  do  you  find  that  a tenant  has 
any  difficulty  in  bringing  people  to  swear  to  im- 
provements ? — I have  not  had  much  experience 
of  that ; but  for  the  15  months  I sat  as  Assistant 
Commissioner  he  had  not. 

Mr.  Leese. 

7989.  You  said  that  in  making  your  valuations 
for  the  Court  of  Appeal  you  did  not  trust  to  any 
principles  or  set  of  principles,  but  rather  your 
own  discretion  and  experience  ? — Entirely  my 
own  discretion  and  experience.  When  I say 
“ entirely,”  of  course  I would  consider  all  that 
was  put  before  me ; I would  give  it  full  consi- 
deration, and  then  I act  on  my  own  judgment  in 
the  matter. 

7990.  The  one  question  I want  to  ask  is  this : 
Do  you  think  it  possible,  having  in  view  the 
various  matters  you  have  to  consider  in  forming 
a valuation,  to  lay  down  a set  of  principles  to 
guide  you  as  to  improvements?- — No;  there  are 
so  many  circumstances  you  must  take  into 
account. 

7991.  If  you  were  asked  to  draw  up  a set  of 
rules,  to  guide  the  valuers  for  the  Court  of  Ap- 
peal, you  would  say  you  could  not  do  it? — I 
would. 

Mr.  Clancy. 

7992.  I gather  from  your  answer  to  Mr.  Brod- 
rick, you  are  in  favour  of  the  restriction  of  town- 
parks  ? — Yes. 

7993.  On  the  ground  that  otherwise  the  im- 
provement and  extension  of  towns  would  be 
interfered  with  ? — I think  so  ; I think  it  is  in  the 
interest  of  a town  that  town-parks  should  not  be 
brought  under  the  Land  Act. 

7994.  Do  you  know  of  any  town  in  Ireland 
which  has  been  injured  in  that  way? — Oh,  no, 
because  the  town-parks  are  exempt. 

7995.  Do  you  know  any  case  in  which  lands 
formerly  town-parks  have  been  held  not  to  be 
town-parks,  and  rents  fixed  upon  them  ? — Rents 
fixed  upon  what  were  claimed  as  town-parks  ? 

7996.  Yes.  Do  you  know  of  any  town  in  Ire- 
land which  has  been  injured  in  that  way? — I 
cannot  call  to  mind ; there  is  no  opportunity  of 
knowing. 

7997.  Do  not  you  know  that  it  is  the  un- 
willingness of  the  landlord  in  almost  every 
case  to  grant  sites  for  buildings  which  has  alone 
operated  to  the  disadvantage  of  the  town  ? — I am 
aware  that  it  has  operated  to  the  advantage  of 

the 
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the  town  where  the  landlord  was  in  a position  to 
give  a small  park. 

7998.  Do  not  you  know  it  is  to  the  disadvan- 
tage of  the  town  to  refuse  to  give  such  parks,  say, 
as  sites  for  building  ? — It  would  be  a disadvantage 
to  the  town. 

7999.  And  do  you  know  that  this  often 
happens  ? — I do  not. 

8000.  What  part  of  the  country  are  you  most 
acquainted  with  ? — I have  been  working  on  the 
Land  Commission  in  Munster,  Leinster,  very 
little  in  Connaught,  and  very  little  in  Ulster. 

8001.  Do  you  mean  to  say  that  you  know  no 
case  where  the  action  of  the  landlord  has  pre- 
vented a development  of  the  town  ?— I do  not ; 
I cannot  call  to  mind  one  instance  of  it ; there 
may  have  been  such  cases,  but  I do  not  know  of 
them.  I believe  if  most  of  the  parks  over  two  or 


Mr.  Edward  Greer,  is 
Chairman. 

8005.  You  were  appointed  chairman  to  a Sub- 
Commission  in  1881  ? — In  1881. 

8006.  The  legal  chairman  ? — Yes. 

8007.  And  you  have  been  appointed  as  legal 
chairman  on  Sub-Commissions  ever  since  ? — 
Ever  since. 

8008.  In  various  parts  of  h-eland? — At  present 
in  1 1 counties  of  Ireland ; formerly,  principally 
in  Ulster. 

8009.  Have  you  served  in  11  counties  then  ? — 
Yes  ; I have  served  in  13  counties  altogether, 
but  I am  at  present  delegated  to  1 1 counties. 

8010.  Which  are  the  11  counties? — Sligo, 
Mayo,  Galway,  Roscommon,  Leitrim,  Tyrone, 
Cavan,  Monaghan,  Derry,  Donegal. 

8011.  You  are  a solicitor,  not  a barrister,  I 
think  ? — I was  a solicitor. 

8012.  You  were  a solicitor;  I mean  you  were 
the  chairman  of  the  Commission  that  decided 
the  famous  case  of  Adams  v.  Dunseath  ? — I was. 

8013.  What  were  the  grounds  of  your  decision 
there  ? — The  simple  point  that  was  put  before  the 
court  in  Adams  v.  Dunseath  was  this  : whether 
or  not  Adams  was  entitled  to  be  allowed  for  a 
house  and  certain  other  improvements  which  had 
been  effected  during  the  currency  of  the  lease, 
and  the  case  was  presented  to  the  court  as  an 
Ulster  tenant-right  holding ; when  it  subse- 
quently went  to  the  Court  of  Appeal,  it  was  not 
presented  to  the  Court  of  Appeal  as  an  Ulster 
tenant-right  holding  ; I decided  the  case  as  an 
Ulster  tenant-right  holding,  and  I gave  the 
tenant  the  house  and  the  improvements. 

Mr.  Dillon. 

8014.  Was  it  on  that  specific  ground,  that  it 
was  an  Ulster  tenant-right  holding? — It  was  on 
that  specific  ground;  and  I did  it  upon  this 
ground  : I considered  that  I was  administering  a 
remedial  statute,  and  that  the  tenant  before  that 
statute  was  passed  would  have  been  entitled  to 
have  sold  that  holding  with  the  house  and  the 
improvements  upon  it ; I felt  I could  not,  under 
that  statute,  put  him  in  a worse  position  than  he 
was  in  before  the  Act  was  passed. 

0.122. 


three  acres  were  made  smaller  and  distributed, 
it  would  be  to  the  advantage  of  the  town. 

Mr.  M(Cartan. 

8002.  Do  I understand  you  to  say  that  you, 
as  a court  valuer,  went  down  to  Donegal  to  re- 
vise the  rents  fixed  by  two  lay  Commissioners  who 
knew  the  place? — I do  not  know  whether  the 
two  lay  Commissioners  knew  the  place  or  not ; 
I was  sent  down  to  a couple  of  cases  in  Donegal 
with  my  colleague  Mr.  Headech. 

8003.  And  you  had  no  experience  in  Ulster 
yourself  ? — -I  had  no  experience  there. 

8004.  Had  your  colleague  ? — I cannot  answer 
for  him,  but  I believe  he  had  ; I think  I heai’d 
from  Mr.  Greer  that  Mr.  Headech  acted  with 
him  in  the  North. 


called  in  ; and  Examined. 

Chairman. 

8015.  That  Avas  the  foundation  of  the  decision  ? 
—That  Avas  the  foundation  of  it. 

Mr.  Macartney. 

8016.  On  the  assumption  that  it  was  an  Ulster 
tenant-right  holding  ? — Clearly  so,  that  was  not 
denied. 

Chairman. 

8017.  Other  points  have  come  before  us;  I 
Avould  like  to  go  through  some  of  them,  and  ask 
you  AA'hat  you  have  to  say  upon  them.  We  have 
had  a great  many  questions  and  answers  upon 
sub-letting? — Cases  of  subletting  frequently 
come  before  the  court ; in  some  cases  trivial 
sub-letting,  and  sometimes  they  are  more  sub- 
stantial. 

8018.  In  your  vieAv,  is  the  law  as  it  stands,  or 
as  it  is  habitually  administered,  on  a satisfactory 
footing  about  sub  letting  ?— I do  not  think  so. 

8019.  In  Avhat  respect? — I am  of  opinion  that 
where  the  sub-letting  has  taken  place  and  has 
been  in  existence  for  some  years,  and  where  it 
does  not  prejudice  the  landlord,  there  should  be 
a discretion  in  the  Sub-Commission  to  admit  the 
tenant  notwithstanding  the  sub-letting.  There 
are  many  cases  that  have  come  before  me  Avhere 
I could  not  discover  that  the  landlord  was  in  the 
slightest  degree  prejudiced ; but  I Avas  obliged 
to  dismiss  the  applicalion. 

8020.  On  the  question  of  triviality,  would  you 
leave  that  in  the  discretion  of  the  Commission  ? 
— I Avould  be  disposed  to  leave  that  in  the  dis- 
cretion of  the  Sub-Commission  ; I do  not  think 
it  is  a matter  that  is  so  much  for  a Court  of 
Appeal. 

8021.  Would  you  have  no  appeal? — Not  on 
the  question  of  triviality  ; it  is  so  much  a matter 
of  discretion  that  I think  the  Sub-Commissioners 
Avho  see  the  holding,  and  see  Avhat  effect  the 
sub-letting  has  upon  the  holding,  are  as 
capable  judges  of  whether  it  is  a trivial  sub-letting 
or  not  as  the  Court  of  Appeal  would  be. 

8022.  Are  you  of  opinion  that  sub-division 
should  be  permitted  in  any  case  at  all  ? — Yes. 

3 E 4 8023.  In 
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Chairman — continued. 

8023.  In  what  sort  of  cases  ? — There  are  some 
very  great  cases  of  hardship  in  sub-division. 

8024.  Will  you  give  us  one  or  two  examples  ? 
— For  instance,  a father  has  two  sons  living  with 
him  ; he  is  an  old  man,  and  the  sons  have  been 
probably  working  the  holding  with  him  for  15  or 
20  years;  they  have  both  families  upon  the  holding, 
they  have  separate  houses,  perhaps  under  the 
same  roof,  so  to  speak  ; the  father  dies,  and  one 
of  the  tenants  comes  into  court ; I am  obliged  to 
dismiss  the  application  because  the  tenant  is  not 
in  sole  occupation  of  the  holding. 

Colonel  Waring. 

8025.  Who,  the  father  ? — No,  the  father  is 
dead  at  this  time;  one  of  the  sons.  Then  I pro- 
pose sometimes  that  I should  fix  the  rent  in  the 
name  of  both  to  get  rid  of  the  difficulty  ; but 
that  I cannot  do  without  the  consent  of  the  land- 
lord. 

Chairman. 

8026.  Is  that  consent  often  given,  or  refused  ? 
— It  is  almost  invariably  refused. 

Mr.  Macartney. 

8027.  Are  these  cases  confined  to  cases  where 
the  receipt  for  the  rent  is  made  out  in  the  name 
of  the  representatives  ? — Yes,  very  often  in  the 
name  of  the  representatives.  Of  course  if  it 
were  made  out  in  the  name  of  one  of  the  tenants 
I could  fix  the  rent,  or  if  made  out  in  both 
names. 

Colonel  Waring. 

8028.  They  are  usually  the  result  of  an  old 
lease,  are  they  not  ? — Oh,  no,  they  are  very 
often  tenancies  from  year  to  year. 


Mr.  Macartney. 

8033.  As  “agricultural  ” ? — Yes. 

8034.  Not  as  accommodation? — Of  course 
there  would  be  an  accommodation  value  upon 
them,  a proximity  value. 

Chairman. 

8035.  On  improvements;  that  does  not  of 
course  come  within  your  particular  function  as  a 
Legal  Commissioner.  Have  you  any  opinions, 
however,  upon  the  subject  of  improvements,  and 
the  working  of  the  Act  as  designed  to  protect 
the  tenant’s  improvements?  — The  system  at 
present  has  been  very  fully  gone  into  by  Mr. 
Bailey  and  other  Commissioners,  and  it  is  the 
system  I adopt,  but  I suggest  myself  that  although 
it  is  the  mode  in  which  value  is  arrived  at  it  is 
not  the  correct  mode  ; I may  be  singular  about 
it. 

8036.  Where  do  you  find  the  evil? — I think  it 
is  an  evil  in  this:  1 think  the  Ulster  tenant 
stands  in  a different  position  to  tenants  in  other 
parts  of  Ireland.  I look  upon  him  more  as  in 
the  light  of  a partner  with  his  landlord,  and  I 
would  be  disposed,  as  a valuer,  to  value  the 
Ulster  tenant-right  holding  as  an  equipped 
holding  in  the  first  instance,  as  a going  concern, 
as  a running  machine ; and  from  that  I would 
deduct  the  value  of  tenant’s  buildings  and  the 
value  of  the  tenant’s  other  improvements,  and 
arrive  at  a fair  rent  in  that  way.  The  system,  as 
you  have  been  told,  is,  to  leave  out  the  buildings 
altogether,  value  the  land,  and  then  deduct  the 
improvements  that  are  in  the  land.  I should 
value  the  whole  as  a going  concern  simply. 

Mr.  T.  W.  Russell. 

8037.  It  is  another  method  simply? — It  is 
another  method. 


Chairman. 

8029.  Give  us  another  example  where  you 
think  a hardship  arises  from  your  not  being  able 
to  deal  with  subdivision  ; you  have  given  us  a 
case  of  a father  and  two  sons  ? — That  is  the 
principal  case  that  does  arise. 

8029*.  Of  course  you  know  the  objection  in 
policy ; the  danger  that  would  arise  from  any- 
thing like  a free  permission  to  sub-divide  in  Ire- 
land. It  has  done  a great  deal  of  harm  in 
the  past,  has  not  it  ? — It  did  a great  deal  of  harm 
in  the  past,  when  the  population  was  much  greater 
than  now,  but  I do  not  think  the  risk  is  so  great 
in  late  years ; there  is  not  so  much  risk. 

8030.  You  are  not  afraid  of  that? — No. 

8031.  Town-parks  : we  have  had  a great  deal 
of  evidence  as  to  the  effect  of  that  exclusion  or 
restriction ; what  have  you  to  say  upon  it  ? — W ell, 
I should  be  very  much  disposed  almost  to  do  away 
with  town-parks  altogether. 

8032.  You  mean  to  do  away  with  the  exemp- 
tion?— To  do  away  with  the  exemption  alto- 
gether, and  allow  the  Commissioners  to  fix  the 
full  fair  rent  upon  the  town-parks;  whatever 
they  were  really  worth  as  agricultural  holdings. 


Chairman. 

8038.  You  say  that  in  Ulster  landlord  and 
tenant  are  regarded  as,  to  some  extent,  partners; 
do  not  you  think  the  same  description  might 
apply  to  all  tenants  in  Ireland  under  the  Act  of 
1881,  that  the  idea  of  partnership  is  distinctly 
introduced  by  that  Act,  as  much  outside  Ulster 
as  in  Ulster  ? — It  is ; but  I think  there  is  perhaps 
a greater  interest  in  one  of  the  partners  in 
Ulster  than  outside  Ulster. 

8039.  How  would  you  deal  with  appeals ; we 
all  agree  that  there  must  be  appeals  upon  points 
of  law,  all  the  witnesses  have  agreed  upon  that  ? 
— I was  examined  before  the  Cowper  Commis- 
sion, and  I repeat  now  what  I said  then,  that  I 
thought  it  would  be  better  to  do  away  with  all 
appeals,  except  upon  questions  of  law. 

8040.  How  would  you  carry  it  out  ? — I should 
not  give  any  appeal  upon  the  question  of  value  at 
all. 

8041.  What  would  be  your  suggestion  as  to 
the  process ; how  would  you  settle  the  matter  ? — 
I should  make  the  decision  of  the  Sub-Commis- 
sion on  the  question  of  rent  final. 

8042.  Upon  all  questions,  except  upon  points 
of  law,  you  would  make  it  final  ? — Final. 

8043.  What  ideas  have  you  got  upon  the  fix- 

ing 
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Chairman — continued. 

ing  of  fair  rent  in  the  future  ; do  you  think  the 
present  system  so  satisfactory  apart  from  appeals 
that  we  cannot  improve  it,  or  have  you  any 
suggestion  for  improving  it,  ? — That  is  a very 
difficult  question,  but  I think  there  is  no  system 
which  will  give  satisfaction,  except  the  system  of 
fixino-  rents  through  the  courts  ; and  I would 
anticipate  that  in  the  future  that  work  will  be 
much  more  rapidly  done  than  it  has  been  done 
in  the  past. 

8044.  Have  you  any  faith  in  sliding  scales  or 
an v other  automatic  process? — No,  none;  I do 
not  think  it  would  satisfy  the  tenants. 

8045.  As  to  the  statutory  term,  do  you  think 
15  years  is  too  long  ? — I do. 

8046.  What  would  you  say  ? — I should  say  10 
years  or  seven  years. 

8047.  Which  do  you  think  the  better? — I 
think  seven  would  be  better  than  10. 

8048.  Would  you  have  any  apprehension  that 
a compai-atively  short  term  like  seven  years 
would  disturb  the  country,  as  one  or  two  wit- 
nesses have  said? — No  ; on  the  contrary,  I think 
it  would  have  the  opposite  effect. 

8049.  The  present  administration  of  the  Act, 
would  you  say  it  is  very  technical  ? — I think  it 
is  much  too  technical. 

8050.  In  what  particular  ? — I think  the 
exemptions  and  exceptions  and  the  decisions  of 
the  courts  have  rendered  it  much  too  technical. 

8051.  Have  you  any  suggestion  as  to  a 
possible  improvement  in  the  report  of  the  lay 
Commissioners  ? — I agree  with  the  other  wit- 
nesses ; I think  the  report  of  the  lay  Commis- 
sioners should  give  every  information  that  it  is 
possible  to  give,  both  to  landlord  and  tenant. 
In  addition  to  all  that  it  states  at  present,  I 
think  it  should  state  in  figures  the  improve- 
ments that  have  been  allowed,  the  number  of 
perches  of  drains,  the  number  of  perches  of 
fences,  the  amount  of  reclamation,  and  the  price 
that  has  been  allowed  under  each  of  these  differ- 
ent heads. 

8052.  You  would  have  that  stated  in  open 
court  ? — I would  have  that  stated  in  the  return. 

8053.  But  when  the  Sub-Commissioners  were 
making  their  award  would  you  have  them  state 
the  elements,  the  grounds  of  their  decision  ? — In 
the  report  I would. 

8054.  In  detail  ? — In  detail. 

8055.  Have  you  anything  to  tell  us  about 
purchasers  in  the  Incumbered  Estates  Court. 
It  does  not  come  under  our  reference,  but  I 
understand  you  have  something  to  say  which 
you  think  is  within  our  reference  on  that  subject  ? 
— I do  not  know.  That  case  of  Adams  v.  Dun- 
seath  was  a purchase  under  the  Incumbered 
Estates  Court,  and  in  that  case,  as  in  many  cases 
in  which  the  owners  purchased  under  the  Landed 
Estates  Court,  I have  found  that  the  rents  im- 
mediately after  the  purchase  have  been  very 
much  increased  ; within  six  and  12  months  the 
rents  have  been  immensely  raised. 

8056.  That  is  the  point  you  wish  to  make  ? — 
In  Adams  v.  Dunseath,  for  instance,  Mr.  Dun- 
seath  purchased  a rental  of  316/.  a year  on  the 
Mountcashel  Estate  for  a sum  of  6,000/. ; that 
was  in  1851  ; and  when  I came  to  deal  with  the 
holding  of  Adams  in  1881,  it  was  proved  before 
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me  that  that  rental  had  been  increased  from  316/. 
to  560/. 

8057.  In  what  number  of  years? — From  1851 
to  1881 ; 30  years. 

8058.  One  thousand  eight  hundred  and  fifty- 
one  to  1881,  it  was  raised  from  316/.  to  560/.  ? — 
Yes;  but  it  was  raised  immediately  after  the 
purchase.  On  another  portion  of  the  same 
estate  the  purchaser  was  Mr.  Graham,  an  ad- 
joining town  land  or  town  lands  ; he  purchased  a 
rental  yielding  91/.  13s.  6c/.,  and  he  paid  for  that 
1,600/.;  and  within  a few  months  he  raised  that 
rental  of  91/.  13s.  6d.  to  167/.  8s. 

8059.  Other  cases  of  a similar  kind  come  before 
you  ? — A great  many. 

8060.  I suppose,  however,  it  is  admitted  that 
that  was  the  course  of  proceeding  as  the  result 
of  setting  up  the  Incumbered  Estates  Court  ? — 
It  was.  Rentals  of  the  Incumbered  Estates  Court 
on  these  estates  that  have  been  raised  have 
been  produced  in  court,  and  I have  frequently 
found  the  observation  on  them,  that  the 
tenants  hold  under  short  leases  at  moderate 
rents,  and  that  when  these  leases  expire  the 
rents  could  be  raised  considerably. 

Mr.  T.  W.  Russell. 

8061.  You  have  stated  that  you  are  in  favour 
of  shortening  the  statutory  period  ? — Y es. 

8062.  Have  you  any  preference  as  between 
seven  and  10  years? — Not  much;  I think,  per- 
haps, seven  would  be  the  better  term. 

8063.  You  are  aware  that  seven  is  in  the 
Scotch  Crofters  Act? — Yes. 

8064.  The  Chairman  has  not  asked  you  any- 
thing about  the  Rent  Redemption  Act.  That 
measure  is  within  our  reference  ; have  you  had 
any  experience  under  that? — Yes,  I have. 

8065.  Did  you  ever  try  a case  in  county 

Derry, Alexander,  landlord,  Adams, 

tenant.  It  was  settled  before  the  Court  of 
Appeal  the  other  day.  It  was  a case  decided 
under  Rattey  v.  Kelly,  where  there  was  a small 
part  of  the  holding  separate  from  the  main  part. 
Perhaps,  if  you  look  at  that,  you  will  be  able  to 
identify  it.  Just  look  at  the  Report  ( handing 
same  to  the  Witness )? — I believe  I heard  this 
case  at  Coleraine  ; I had  forgotten  it,  I did  not 
know  there  was  a decision  given  by  the  Court  of 
Appeal  in  it ; it  must  be  very  recent. 

8066.  Wednesday  last.  You  ruled  it  out 
under  Rattey  v.  Kelly  ? — I did  ; yes. 

8067.  As  regards  the  general  principle  of  the 
Rent  Redemption  Act,  I believe  that  no  fee- 
farm  grants  made  before  the  year  1860  can  come 
under  it?- — None. 

8068.  That  is  on  the  legal  ground  that  the  re- 
lation of  landlord  and  tenant  did  not  exist  in 
these  cases  ? — That  is  so. 

8069.  Do  you  think  that  that  should  stand  ? — 
No,  I think  that  is  a very  unfair  anomaly.  I do 
not  see  why  a man  who  has  got  a fee-farm  grant 
in  1861  should  be  in  a different  position  from  a 
man  who  got  his  grant  in  1860. 

8070.  Of  course  the  people  who  are  excluded 
are  excluded  simply  from  defective  draftsmanship 
in  the  Act.  Do  you  notice  what  the  Lord  Jus- 
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Mr.  T.  W.  Russell — continued, 
tice  said  there.  I read  it  because  it  is  important. 
Lord  Justice  Barry  said  “it  was  a peculiarly 
hard  case,  as  the  drafter  of  the  Redemption  of 
Rent  Act  evidently  in  framing  the  first  section 
was  either  ignorant  of  the  existence  of  fee-farm 
grants  before  I860,  or  was  forgetful  of  the  fact. 
Such  grants  were  few,  and  ought  to  have  been 
within  the  Act  ”? — Yes. 

8071.  You  agree  with  that? — I do. 

8072.  Now  as  regards  the  Rent  Redemption 
Act,  there  are  two  classes  of  cases  dealt  with, 
perpetuity  leases  and  fee-farm  grants  ? — Yes. 

8073.  Now  with  regard  to  perpetuity  leases, 
first  : are  the  tenant’s  improvements  confiscated 
in  the  case  of  a perpetuity  lease  ? — They  are  by 
the  decision. 

8074.  Then  if  the  landlord  insists  upon  having 
a fair  rent  fixed,  that  is  to  say,  if  he  does  not 
consent  to  redeem  the  rent,  and  the  case  goes 
before  you  as  a case  for  a fair  rent,  the  two  Sub- 
Commissioners  who  go  upon  the  farm  in  these 
cases  have  to  give  the  landlord  in  the  shape  of 
rent  the  whole  of  the  improvements  existing  on 
the  farms,  no  matter  what  they  are? — Cer- 
tainly. 

8075.  Buildings,  drains,  whatever  they  may  be, 
all  go  to  the  landlord  ? — They  value  the  farm  in 
that  case  as  they  find  it  with  everything  upon 
it,  and  they  deduct  nothing. 

8076.  And  therefore  the  tenant’s  interest  in 
that  farm  is  completely  confiscated  in  that  case  ? 
— Certainly  ; that  is  the  result. 

8077.  That  is  the  result.  Now,  as  regards 
fee-farm  grants,  it  is  the  same,  is  it  not?— Yes. 

8078.  That  is  the  second  class  of  cases  dealt 
with  ? — Yes. 

8079.  The  same  stale  of  affairs  exists  ? — Yes. 
Bearing  upon  that  I recently  heard  a case,  McCrea 
v.  Hamilton,  which  illustrates  both  the  points 
you  have  put  to  me.  It  was  a county  London- 
derry case.  I heard  it  at  Strabane,  and  it  was 
a very  peculiar  case.  It  was  a case  in  which  a 
sum  of  1,560/.  had  been  paid  as  a fine  ; it  was 
contributed  by  the  tenant.  In  that  case  the 
father  of  the  tenant  had  been  tenant  prior  to 
1867  under  a person  named  Hutton,  at  the  yearly 
rent  of  247/.  17s.  lid.  Hutton’s  interest  was  put 
up  for  sale  in  the  Landed  Estates  Court,  and 
Hamilton,  the  present  landlord,  became  the  pur- 
chaser at  5,5601.  On  the  occasion  of  the  sale  the 
present  tenant  entered  into  an  agreement  with 
Hamilton  that  if  he  (Hamilton)  became  the 
purchaser  for  any  sum  over  4,000/.,  he  (McCrea) 
would  take  a fee-farm  grant  of  the  holding  at 
200/.  a year,  and  pay  to  Hamilton  the  difference 
between  4,0001.  and  the  amount  of  the  purchase- 
money. 

8080.  As  a fine  ? — Do  you  follow  me  ? 

8081.  Yes,  I follow  you? — Whatever  that 
sum  might  be.  Hamilton  purchased  at  5,560/., 
and  McCrea  thereupon  paid  the  sum  of  1,560/., 
and  accepted  a fee-farm  grant,  receiving  a rent 
of  200/.  per  annum.  The  two  questions  that 
arose  in  the  case,  and  that  were  argued  before 
me,  were,  first  as  to  the  fine,  and  the  other 
as  to  the  tenant’s  improvements,  which  were  very 
considerable.  I decided,  upon  the  authority 
of  Cooper  v.  O’Neill,  that  the  tenant  was 
entitled  to  get  credit  for  interest  on  the  sum  of 


Mr.  T.  W.  Russell — continued. 

1,560/.,  and  I refused,  as  I was  bound  to  do, 
on  the  authority  of  O’Hea  v.  Morrison  and 
Doherty  v.  Mollan,  to  entertain  the  tenant’s 
claim  for  buildings  and  improvements.  The 
result  was  that  my  colleagues  differed  from  me  as 
regards  the  fine. 

8082.  Your  lay  colleagues? — My  lay  col- 
leagues ; they  differed  from  me  as  regards  the 
fine,  and  they  declined,  for  reasons  that  I could 
not  follow,  to  make  any  allowance  in  respect  ol 
the  fine. 

8083.  Was  that  a question  of  law,  may  I ask  ? 
—That  was  a question  of  law. 

8084.  Your  two  lay  colleagues,  who  knew 
nothing  about  law,  over-ruled  you  ; go  on  please? 

Mr.  Clancy. 

8085.  Who  were  the  two  ? — The  two 
were  Mr.  Jephcott  and  Mr.  Garland.  They 
found  that  the  full  annual  value  of  the  holding, 
including  the  buildings  which  were  erected  by  the 
tenant,  was  160/.  per  annum.  From  that  they 
allowed  15/.  for  flooding  (it  was  very  badly 
flooded  by  the  River  Foyle),  and  in  consideration 
also  of  the  tenant  paying  the  entire  of  the  poor 
rate,  they  fixed  the  judicial  rent  at  145/.  Now, 
if  Mr.  Justice  0’ITagan’s  view  of  the  law  in 
Cooper  v.  O’Neill  is  correct,  the  tenant  there,  in 
my  opinion,  was  clearly  entitled  to  a further  sub- 
stantial reduction  in  respect  of  the  fine. 

Mr.  T.  W.  Russell. 

8086.  Well,  taking  the  Rent  Redemption  Act 
as  it  stands,  is  it  your  opinion  that  the  lease- 
holders under  that  Act  and  the  holders  of  fee- 
farm  grants  should  come  into  court  on  the  same 
terms  as  other  leaseholders,  that  is  leaseholders 
holding  for  a period  of  99  years  ? — Certainly ; 
they  are  in  a worse  position  than  the  leaseholders 
under  the  Act  of  1887,  and  they  are  in  a much 
worse  position  than  a tenant  from  year  to  year 
under  the  Act  of  1881,  although  they  are  holding 
under  fee-farm  grants. 

8087.  Have  you  had  any  experience  of  mill 
holdings? — Yes:  I have  had  a great  many  of 
those. 

8088.  Principally  in  Ulster,  I suppose? — 
Principally  in  Ulster. 

8089.  I believe  these  cases  of  mills  mainly 
arise  in  Ulster,  the  mill  holdings  ? — They  mainly 
arise  in' Ulster. 

8090.  Take  the  case  of  a holding  that  you  are 
forced  to  rule  out  of  court,  because  there  is  a 
substantial  mill  upon  it,  and  assume  that  that 
decision  is  a proper  decision,  and  one  that  is  in- 
tended by  the  Act  of  Parliament ; . that  mill 
ceases  to  work  owing  to  the  failure  of 
the  milling  industry,  or  it  is  burnt  down 
and  the  man  comes  into  court  again,  are  you 
entitled  to  take  into  account  the  fact  that 
the  mill  has  ceased  to  work,  or  has  been 
burnt  down,  or  must  you  still  hold  that  the  hold- 
ing is  not  entirely  “agricultural”? — Well,  that 
depends  upon  circumstances;  of  course  circum- 
stances govern  all  these  ea,ses. 

8091.  Yes? — If  we  found  that  the  mill  was 
useless,  valueless,  and  we  had  evidence  before  us 
that  it  would  not  pay  to  rebuild  it,  that  there 
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Mr.  T.  W.  Russell — continued, 
was  nothing  there  but  the  water  power,  and  that 
it  was  a tenancy  from  year  to  year,  and  that 
there  was  nothing  in  the  lease  which  described 
it  as  a mill  holding 

8092.  Take  the  case  of  a lease  first? — Taking 
the  case  of  a lease  which  did  not  demise  it  as 
a mill  holding  ; in  a case  of  that  kind  I would  fix 
a rent,  and  put  some  small  value  upon  the  water 
power. 

8093.  If  demised  as  a mill  holding  would  you 
do  that  ? — If  demised  as  a mill  holding  then  my 
hands  are  tied. 

8094.  Although  the  mill  has  ceased  to  work  ? 
— Although  the  mill  has  ceased  to  work. 

8095.  Or  been  burnt  down  ? — Or  been  burnt 
down. 

8096.  If  it  were  a yearly  tenancy  you  would 
take  the  case  on  the  merits  ? — Well,  it  would 
not  make  very  much  difference  in  Ulster,  you 
know,  whether  it  were  a lease  or  not.  They  both 
come  before  us  now  in  the  same  way  whether 
under  a lease  or  a tenancy  from  year  to  year.  I 
only  mention  a lease  because  the  lease  might 
contain  some  covenant  or  description  as  to  a mill 
holding,  which  you  would  not  have  in  the  case  of 
a tenancy  from  year  to  year. 

8097.  Do  you  think  there  is  hardship  attend- 
ing these  holdings  ? — I do  ; I do  not  see  why 
rent  should  not  be  fixed  upon  them  ; the  land- 
lords get  the  agricultural  rent  and  have  the  thing 
settled.  It  is  of  no  interest  to  anybody  not  to 
have  it  settled. 

8098.  That  is  to  say,  you  think  it  would  be 
possible  to  fix  a fair  rent,  taking  all  the  circum- 
stances into  account  ? — Certainly. 

8099.  And  that  it  ought  to  be  done  as  in  an 
ordinary  case  ? — If  there  was  a mill  on  it  and  a 
man  doing  a small  trade  in  it,  I do  not  see  why 
the  Commission  should  not  fix  a rent  upon  the 
thing  as  a whole. 

8100.  Now  upon  the  question  of  sub-letting, 
have  you  had  much  experience  of  the  question  of 
cottier  tenants  ? — Yes. 

8101.  They  differ  from  ordinary  labourers  ? — 
They  differ  from  ordinary  labourers,  yes. 

8102.  What  is  the  provision  of  the  Act  in 
regard  to  cottier  tenants  ? — The  provision  is 
that  if  the  tenant  has  made  a sub-letting  to  a 
cottier  tenant,  the  tenant  is  excluded  ; if  he  has 
let  to  a cottier  tenant  he  is  not  the  tenant  of  his 
holding. 

8103.  Do  you  find  a great  many  of  these 
cases  in  Ulster? — I do  find  a great  many  of 
these  cases  in  Ulster.  There  are  an  immense  lot 
of  buildings,  erected  all  over  Ulster  since  the 
time  of  tne  plantation,  that  you  do  not  find 
in  any  other  part  of  Ireland. 

Mr.  Macartney. 

8104.  What  section  of  the  Act  of  1881  relates 
to  the  exclusion  of  the  cottier  tenant  ? — It  is  the 
cottiers’  section. 

Mr.  T.  W.  Russell. 

8105.  There  is  a difference  between  the 
cottier  and  the  labourer,  is  there  not  ? — Yes.  A 
man  might  have  six  cottier  houses,  particularly 
m Antrim,  where  probably  they  were  occupied 
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by  hand-loom  weavers  some  years  ago,  when 
that  industry  was  a very  flourishing  industry, 
where  a man  very  likely  had  two  or  three  of  his 
sons  in  these  houses,  all  working  at  hand-loom 
weaving.  That  has  ceased.  It  has  all  gone 
into  large  mills.  The  tenant  now  is  very  glad 
to  get  a sub-tenant  for  those  cottier  houses  ; he 
may  get  a carpenter,  a blacksmith,  or  some 
person  to  occupy  them,  and  pay  him  6d.  or  Is.  a 
week,  which  assists  him  in  paying  his  rent. 

8106.  Then  you  do  not  think  that  these  cottier 
tenancies  ought  to  exclude  from  the  Act? — 
Clearly  not.  I think  that  they  all  go  to  make  up 
the  landlord’s  rent,  and  it  is  to  his  interest  to 
have  as  much  building  on  the  holding  as  he 
can. 

8107.  Now  as  regards  sub-letting : Would  you 
say  that  the  whole  question  ought  to  be  left  to 
the  discretion  of  the  Commissions ; is  that  your 
view? — It  is;  I think  it  should  be  left  entirely 
to  them.  I think  they  are  the  best  judges 
of  it. 

8108.  Now  on  the  question  of  the  presumption 
with  regard  to  improvements,  have  you  anything 
to  tell  the  Committee  upon  that? — Well,  I think 
it  makes  very  little  difference  whether  you  have 
presumption  or  not.  From  the  course  we 
pursue  in  court  we  really  require  everything 
to  be  proved  as  in  any  other  court. 

8109.  You  require  everything? — We  require 
everything  to  be  proved  except  the  buildings  in 
Ulster. 

8110.  The  presumption  is  in  favour  of  the 
tenant  with  regard  to  these,  and  you  do  not  re- 
quire proof  of  buildings? — We  do  not  require 
proof ; we  leave  them  out  of  the  valuation  alto- 
gether. 

8111.  Outside  Ulster  you  have  told  us;  what 
is  the  action  of  the  Commission  inside  Ulster ; 
what  is  the  ruling  with  regard  to  presumption ; 
does  it  differ  ? — No,  I just  require  the  same  proof 
in  Connaught  as  I require  in  Ulster.  I require 
everything  that  the  tenant  claims  to  be  proved, 
everything  that  we  cannot  see. 

8112.  That  you  cannot  see  ? — Yes. 

8113.  Then  the  difference  really  is  between 
any  improvements  that  you  can  see  and  improve- 
ments that  have  to  be  looked  for  ? — Yes,  the 
real  difficulty  with  the  tenant  is  proving  im- 
provements that  have  been  made  by  his  prede- 
cessor, improvements  that  he  cannot  give 
evidence  of. 

8114.  That  is  to  say  he  cannot  give  legal 
evidence  ? — He  cannot  give  legal  evidence.  A 
tenant  in  Ulster  probably  has  given  500/., 
600/.,  700/.,  or  1,000/.  for  his  holding;  the  per- 
son from  whom  he  purchased  emigrates ; and 
when  he  himself  comes  into  court  he  has  no 
evidence  whatever  of  those  improvements. 

8115.  Tenancies  change  a good  deal  in  Ulster, 

I believe  ? — Very  much.  Again,  a man  dies, 
and  there  is  no  one  left  to  prove  these  things,  and 
we  have  to  exclude  them  ; we  have  to  rule  them 
all  out. 

8116.  You  having  met  these  cases  so  much, 
have  you  any  idea  in  your  mind  to  guide  us  in 
coming  to  a conclusion  upon  these  matters? — 
Yes. 

3 f 2 8117.  It 
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Mr.  T.  W.  Russell — continued. 

8117.  It  is  quite  clear  you  cannotlump  things? 

—No. 

8118.  What  is  your  proposal  in  regard  to  it  ? 
— I will  take  an  Ulster  tenant-right  holding, 
because  I am  more  familiar  with  that. 

8119.  Yes  ; start  with  that? — In  a ease  where 
a tenant  lias  given  notice  to  his  landlord  that  he 
is  going  to  claim  10  acres  of  drained  land,  for 
instance,  he  comes  into  court  and  he  says  : <c  Ten 
acres  of  my  farm  have  been  drained ; I cannot 
prove  it;  I did  not  see  it  done,  and  I cannot 
produce  to  you  any  witness  who  did  see  it  done,” 
but  when  the  Commissioners  go  upon  the  land, 
if  they  find  it  is  drained,  and  they  can  easily 
ascertain  whether  it  has  been  drained  or  not  .by 
opening  portions  of  the  drains,  and  by  looking 
at  the  outlets.  Any  experienced  man,  can  tell 
really  whether  the  land  has  been  drained  or  not 
by  looking  at  it,  that  is,  if  it  has  been  effi- 
ciently done. 

8120.  The  fact  of  the  matter  is,  you  would 
assume  it  had  been  done  by  the  tenant,  unless 
the  landlord  proved  the  contrary? — If  he  swore 
it  had  been  drained,  and  the  Commissioners 
found  it  had  been  drained,  I should  allow  them  ; 

I would  ask  for  no  further  proof;  I would 
put  the  onus  on  the  landlord  to  show  that  lie 
had  contributed  towards  the  drainage  or  done 
it  himself. 

8121.  As  a matter  of  fact,  we  may  take  it  as  a 
rule  that,  so  far  as  you  are  concerned,  presump- 
tion, apart  from  buildings,  matters  very  little, 
and  that  the  tenant  has  just  to  prove  his  case  in 
court  in  this  respect  as  he  has  in  any  other  ? — 
He  has  ; he  is  met  at  every  point,  and  put  to  the 
strictest  proof. 

8122.  Now,  what  about  town-parks  ; do  you 
think  there  would  be  any  difficulty  in  fixing  a 
proximity  value  and  an  accommodation  value  in 
these  cases  ? — None  whatever. 

8123.  You  would  abolish  them  altogether  ? — 
Yes. 

8124.  Treat  them  as  ordinary  agricultural 
holdings  ? — Yes,  I would. 

8125.  May  I take  it  that  the  case  of  Adams 
v.  Dunseatli  really  has  no  application  to  an 
Ulster  holding  ? — None  whatever. 

8126.  Is  that  your  view  ?— That  is  not  only 
my  view,  but,  since  the  decision  of  the  Court  of 
Appeal,  I have  had  numerous  cases  in  which  the 
same  point  arose,  and  I have  decided  them  as  if 
the  Court  of  Appeal  had  given  no  decision. 

Chairman. 

8127.  These  were  Ulster  cases  ? — Ulster  cases, 
and  I have  decided  them  on  the  broad  grounds  I 
have  already  stated,  and  I have  asked  counsel  to 
take  an  appeal  upon  the  matter  and  let  it  be 
settled  as  to  whether  that  decision  does  or  does 
not  apply  to  an  Ulster  tenant-right  holding. 
There  has  never  been  an  appeal. 

Mr.  T.  W.  Russell. 

8128.  That  carries  out  Lord  Chancellor  Law’s 
view  as  stated  in  court  ? — Clearly.  I am  sure 
you  will  have  observed,  in  reading  the  decision 


Mr.  T.  W.  Russell — continued, 
of  tin?  court  in  Adams  v.  Dunseath,  that  two  or 
three  of  the  judges  there  guarded  themselves 
upon  that  very  point.  Lord  Justice  FitzGibbon 
said  that  he  was  not  to  be  understood  as  deciding 
the  case  as  an  Ulster  tenant-right  holding, 
inasmuch  as  it  had  never  been  stated  in  the  case 
presented  to  them,  nor  stated  at  the  bar,  that  it 
was  an  Ulster  tenant-right  holding.  Lord 
Morris  said  the  same  thing. 

8129.  Do  you  understand  any  reason  why,  the 
Ulster  tenant  custom  having  been  proved  in 
your  court  as  you  have  told  the  Committee,  and 
the  judges  taking  that  view  of  it  in  the  judgment 
in  the  Court  of  Appeal,  it  is  not  mentioned  in  the 
Court  of  Appeal? — I should  rather  you  had 
asked  Lord  Justice  FitzGibbon  that  question;  I 
could  not  answer  it. 

8130.  As  to  future  procedure,  did  you  hear  Mr. 
Bailey’s  evidence  ? — I did ; I think  there  is  a 
good  deal  in  what  Mr.  Bailey  proposes. 

8131.  That  is  as  regards  non-contentious 
cases  ? — That  is  as  regards  non-contentious  cases ; 
but  at  the  same  time  I do  not  believe,  as  I have 
said  before,  that  any  system  of  fixing  rents  in 
Ireland  will  give  satisfaction  unless  it  is  done  in 
the  light  of  open  day,  and  in  court.  These  agree- 
ments you  have  heard  about,  a list  of  which  I 
see  Mr.  Bailey  handed  in,  are  constantly  cropping 
up  before  me,  and  the  evidence  about  them  is 
that  the  tenants  did  not  know  what  they  were 
signing ; they  were  signed  at  the  agent’s  office 
very  often,  signed  before  a poor-law  guardian, 
and  they  never  read  them  or  knew  anything  about 
them ; and  I have  been  obliged  repeatedly  to 
dismiss  these  cases,  and  I could  not  convince 
or  explain  to  the  satisfaction  of  the  parties 
why  it  was  I did  dismiss  them ; they  could  not 
understand  it.  A great  many  of  these  agreements 
were  made  while  the  Donouglimore  Commission 
was  sitting  in  the  early  years  of  the  administra- 
tion of  the  Land  Act. 

8132.  There  was  a Committee  of  the  House  of 
Lords  called  the  Donouglimore  Committee  (it 
was  proposed  by  Lord  Donouglimore),  which  sat 
in  1882  to  consider  the  Act  of  1881  ? — To  con- 
sider the  working  of  the  Act. 

8133.  Is  it  your  opinion  that  a great  many  of 
these  agreements  were  the  result  of  that  Com- 
mittee ? — I believe  that  at  that  time,  owing  to 
that  Committee  sitting  to  inquire  into  the  working 
of  the  Land  Act,  a few  months  after  it  had  been 
passed,  tenants  in  Ulster  got  alarmed  ; they 
thought  the  Act  was  going  to  be  repealed,  and 
they  rushed  and  settled  in  many  cases. 

Mr.  Brodrick. 

8134.  Did  they  know  the  state  of  parties  in 
the  House  of  Commons  at  that  time  ? — I do  not 
know  really.  I am  only  speaking  of  what  I have 
heard,  general  rumour  all  over  the  country. 

Mr.  T.  W.  Russell. 

8135.  Then  as  regards  future  procedure 
you  think  as  regards  the  non-contentious  cases 
that  there  may  possibly  be  a method  of  dealing 
with  them  apart  from  hearing  in  court ; but  as 

regards 
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Mr.  T.  IV.  Russell — continued, 
regards  the  great  bulk  of  the  cases  the  tenantry 
•would  not  be  satisfied  with  anything  short  of 
inquiry  in  open  court  ? — I do  not  think  so. 

8136.  Now,  as  regards  the  question  of  im- 
provements, we  have  had  a great  deal  of  conflict- 
in' testimony  here  as  to  procedure.  May  I ask 
you  whether  the  Commissioners  that  you  direct 
in  valuing  a farm  for  a fair  rent  allow  a tenant  a 
commission  or  a percentage  upon  his  outlay  for 
improvements : is  that  the  first  thing  that  they 
do  ? — That  is  the  first  thing ; well,  that  is  the 
second  thing. 

8137.  What  is  the  first  ? — The  first  thing  is  to 
get  the  gross  value  of  the  farm. 

8138.  First  they  find  the  gross  value  of  the 
farm ; then  if  there  have  been  improvements 
made  the  tenant  is  allowed  a percentage  upon  his 
outlay  ? — Yes. 

8139.  Is  it  your  opinion  that  the  percentage 
usually  covers  the  whole  transaction  ? — In  some 
cases,  and  perhaps  in  two-thirds  of  the  cases  it 
does. 

8140.  Now,  as  regards  the  remainder,  where 
there  is  an  increased  letting  value  over  and 
above  that  which  has  been  allowed  for,  what 
is  the  legal  position  of  the  question  in  those 
cases  ? — Well,  the  legal  position  is  this,  that  the 
tenant  gets  nothing  but  the  percentage  on  the 
actual  cost  of  his  improvement.  I had  a case  at 
Mohill  a few  days  ago,  in  the  county  Leitrim, 
and  it  was  rather  a peculiar  case,  though  a small 
one.  A man  reclaimed  three  acres  of  bog-land ; 
he  had  reclaimed  it  gradually  during  the  last 
15  years,  and  he  asked  to  have  it  included  in 
the  area  of  his  farm  ; the  landlord  objected,  and 
said  he  had  no  title  to  it.  I said  I would  inquire 
into  the  matter,  and  see  how  it  stood,  and  after 
having  heard  some  evidence  I came  to  the  con- 
clusion that  the  man  had  been  sufficiently  long 
in  possession  to  enable  me  to  fix  a rent  upon  it. 
Then  came  the  question  of  evidence  as  to  what 
this  had  cost.  The  valuer  for  the  landlord  stated 
that  he  valued  it  at  1 2s.  an  acre.  I said,  “ What 
was  the  original  value  of  that  land  before  this 
man  touched  it?”  He  said:  “A  shilling  an 
acre.”  Then  I said  : “ What  have  you  allowed 
him  off  that  12s.  for  his  work  in  it  ? ” He 
said,  “ I have  allowed  him  4s.”  That  4s.  and 
the  Is.  made  5s.,  and  it  was  debited  to  the  tenant 
at  12*.  I said,  “ W'hat  have  you  done  with  the 
7s.?”  “ Oh,  that,”  he  said,  “ I have  given  to  the 
landlord.” 


Mr.  Macartney. 

8141.  That  was  the  landlord’s  valuer  ? — That 
was  the  landlord’s  valuer,  and  I said,  “ Are 
you  quite  right  in  that  ? ” He  said,  “ Well,  I 
do  not  think  I am,  sir,  right,  in  it,  but  according 
to  what  is  going  on  in  London  at  present  I can- 
not do  anything  else.” 

8142.  What  did  you  do  ? — I have  not  done 
anything  in  it  yet. 

8143.  Are  you  going  to  be  influenced  by  what 
he  said  ? — I am  only  telling  you  the  facts  ; it  is 
still  before  me. 

0.122. 


Mr.  Clancy. 

8144.  What  • is  the  decision  ? — I have  not 
given  any  decision  yet. 

Mr.  T.  W.  Russell. 

8145.  Let  me  put  it  in  this  way:  After  you 
have  fixed  the  gross  value,  after  you  have  made 
the  tenant  the  allowance  to  which  he  is  entitled 
(and  it  is  not  disputed  at  all),  the  percentage  on 
his  outlay,  where  an  increased  letting  value 
takes  place  over  and  above  that,  that  goes  to  the 
landlord  ? — That  goes  to  the  landlord. 

8146.  Did  you  hear  Mr.  Roberts’  evidence  to- 
day ? — I did. 

8147.  Did  you  hear  him  say  that  he  gave 
it  all  to  the  tenant  ? — I did. 

8148.  He  has  never  acted  under  you  I sup- 
pose ? — I think  the  tenant  is  better  entitled  to  it 
than  the  landlord. 

8149.  That  is  not  the  point;  I will  put  it  in 
this  way : In  cases  where  you  have  decided,  what 
has  been  your  legal  direction  to  the  lay  Com- 
missioners in  cases  of  that  kind? — My  legal 
direction  has  been  for  them  to  give  a full  per- 
centage in  a case  of  that  kind ; 5 or  6 per  cent., 
if  the  work  has  been  well  done,  upon  the  actual 
cost,  but  nothing  more. 

Mr.  & 'exton. 

8150.  Is  it  a percentage  that  you  give,  or  is  it 
an  instalment  intended  to  repay  the  cost  ? — As  a 
matter  of  practice  it  is  a percentage.  It  would 
be  6/.  on  100Z.  worth  of  work,  or  51.  on  100Z. 
worth  of  work. 

8151.  Until  the  100Z.  is  repaid? — No,  it  does 
not  operate  in  that  way,  because  we  only  fix  the 
rent  for  15  years,  and  at  5 per  cent,  it  would  take 
20  years  to  repay  the  100Z. 

8152.  Then  suppose  you  enter  upon  it  again 
at  the  beginning  of  the  second  statutory  term, 
and  the  man  had  got  51.  a year  for  15  years  out 
of  the  100Z.  spent,  what  would  you  do  ; Avould 
you  just  allow  him  enough  to  give  him  the  re- 
maining 25Z.  ? — That  is  a very  difficult  question. 

Mr.  T.  W.  Russell. 

8153.  I have  only  one  other  question:  Do  you 
see  any  objection  to  inserting  in  the  pink  paper 
the  amount  that  you  allow  for  improvements  ? — 
No,  certainly  not. 

8154.  Can  you  tell  us  why  that  important 
particular  should  have  been  exempted  from  the 
pink  paper  ? — I really  do  not  know.  The  returns 
made  by  Commissioners  have  varied  since  1881. 
We  had  a very  bald  form  at  first ; then  one  with 
a few  more  points  in  ; now  Ave  have  got  down  to 
the  “ pink  form,”  as  it  is  called,  and  I do  not  see 
any  objection  to  have  another  form  which  Avould 
give  every  information  to  both  landlord  and 
tenant. 

8155.  It  is  all  in  the  field-book? — It  is  all  in 
the  field-book  ; there  is  no  difficulty  about  it. 

8156.  The  public  cannot  get  the  field-book, 
can  they  ? — No,  but  I see  it  Avhen  fixing  the 
rents. 

3 f 3 8157.  You 
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8157.  You  have  told  us  that  you  think  a 
15  years’  term  too  long  ? — Yes,  I think  it  is  too 
long. 

8158.  And  that  you  prefer  seven  years,  and 
not,  as  has  been  suggested,  10  years  or  more  ? — 
Yes. 

8159.  Does  it  occur  to  you  the  enormous 
amount  of  perpetual  litigation  that  it  would 
cause  ? — I do  not  think  it  would  cause  such 
“ enormous  ” litigation. 

8160.  What  do  you  call  the  proceedings  before 
your  court  ? — The  proceedings  before  our  court 
now  are  very  different ; they  are  not  what  they 
were  seven,  eight,  or  nine  years  ago.  Tenants 
now  come  into  court,  three-fourths  of  them  in  the 
W est  of  Ireland,  before  me,  and  state  their  case 
simply  ; they  have  no  solicitor ; I conduct  the 
case  and  I have  to  examine  them  myself  in 
three-fourths  of  the  cases. 

8161.  Do  you  think  that  would  work  in  the 
North-east  of  Ireland?  — The  North-east  of 
Ireland  would  have  to  be  dealt  with  probably  in 
a different  way. 

8162.  You  have  very  great  experience? — I 
have. 

8163.  As  I have  myself,  in  the  North-east  of 
Ireland ; do  you  believe  that  a great  many  of 
them  come  without  a solicitor  ? — They  do  ; a 
good  many  do,  and  they  think  they  do  quite  as 
well  without  one. 

8164.  Do  I understand  you  to  say  that  you 
object  to  cases  being  settled  out  of  court?— 1 do 
not,  at  all.  I have  not  the  slightest  objection  to 
their  being  settled  out  of  court  ; on  the  contrary, 
I wish  there  were  more  cases  settled  out  of  court. 

8165.  Are  you  not  aware  that  cases  being 
settled  out  of  court  leads  to  good  feeling  between 
landlord  and  tenant,  and  prevents  a good  many 
irritating  statements  being  made? — It  does  up 
to  a certain  point.  If  a man  has  settled  with 
his  landlord,  he  will  perhaps  go  on  for  twelve 
months,  until  a neighbour  comes  into  court 
who  gets  a larger  reduction  than  his  landlord  has 
given  him  ; then  he  gets  very  dissatisfied. 

8166.  Do  not  you  think  that  might  also  occur 
in  the  case  of  a decision  of  your  own  and  the 
decision  of  another  (I  will  not  call  it  rival)  Sub- 
Commissioner  ? — Some,  1 think,  of  the  Sub- 
Commissioners  have  not  been  very  uniform  in 
their;  decisions. 

8167.  You  talked  about  subdivision,  and  said 
it  was  a hardship  upon  the  tenant  if  he  had  two 
sons  living  on  the  farm  not  to  be  allowed  to 
divide  his  property  between  them  ? — Yes. 

8168.  Plow  if  he  had  four  sons  and  two 
daughters,  and  two  sons  in  America,  that  is  not 
an  uncommon  thing  at  all,  where  do  you  draw  the 
line? — Might  I ask  you  which  ease  I am 
to  deal  with  first ; with  the  two  sons  ? 

8109.  Yes,  with  the  two  sons? — Very  well, 
I find  in  some  districts  of  Ireland  the  landlord 
says:  “We  will  take  the  two  tenants  and 
allow  you  to  fix  the  rent  in  the  two 
names.”  That  is  very  easily  accounted  for  in 
some  places,  that  gets  two  votes ; in  other  places 
they  object  and  say  “ No  ” ; then  the  tenant  can- 
not get  the  rent  fixed. 


8170.  But  there  are  no  votes  there  ? — No. 

Colonel  Waring. 

8171.  Now  we  will  take  the  case  of  the  two 
sons  and  yet  another  sou  who  has  gone  to 
America ; he  has  an  equal  right  to  share  in  the 
farm  by  law  ? — No,  certainly  not. 

8172.  He  has  by  law  ?— But  I could  not  re- 
cognise him;  he  is  not  in  occupation.  I can 
only  recognise  the  two  in  occupation;  it  is 
only  so  far  as  they  are  concerned  that  there  is 
any  hardship. 

8173.  Do  you  think  the  man  in  America  would 
not  consider  he  had  a right  to  his  share  ? — But 
that  man  is  protected.  If  the  father  has  not 
died  intestate  he  is  probably  protected  by  will. 
I could  not  fix  a rent  in  his  name,  because 
he  is  not  there,  he  is  not  occupying. 

8174.  You  say  that  if  10  acres  of  a farm  had 
been  drained  when  the  Sub-Commissioners  went 
on  it  they  would  have  the  right  to  give  an  allow- 
ance for  those  drains  provided  they  found  they 
■were  working ; now  is  it  possible  for  them  to  tell 
whether  they  are  working  ? — I think  so  ; there  is 
no  difficulty  about  it. 

8175.  Suppose  a Sub-Commission  had  visited  a 
farm  in  the  middle  of  last  summer,  do  you  think  any 
living  man  could  have  told  the  difference  between 
drained  and  undrained  land,  that  is  when  no 
water  \vas  running  ? — He  could  not  tell  -whether 
the  drains  were  working,  but  I am  quite  sure 
many  of  the  gentlemen  who  have  been  associated 
■with  me  could  tell  whether  any  field  was 
thoroughly  drained  from  going  into  it.  They  cer- 
tainly could  see  the  outlets,  whether  there  was 
water  running  or  not  ; they  could  open  all 
those. 

8176.  Did  you  ever  hear  of  there  being 
“ Quaker  ” outlets  ? You  know  what  a “ Quaker 
gun  ” is;  a “ Quaker  gun”  is  made  of  timber  ; a 
“ Quaker  ” outlet  is  an  outlet  with  no  drains 
behind  it.  Did  you  ever  hear  of  such  a thing  ? 
— I have  heard  of  such  a thing. 

8177.  Do  you  think  seriously  that  the  tenants 
in  Ireland  ever  heard  one  single  word  about  the 
Donoughmore  Commission  in  the  House  of 
Lords  ? — Seriously  ? 

8178.  Yes,  that  the  tenants  as  a body  ever 
heard  of  the  Donoughmore  Commission  in 
Ireland?— Oh,  yes;  I have  not  the  slightest 
doubt  about  it ; it  was  a matter  in  which  they 
were  most  deeply  interested  ; they  were  reading 
the  papers  every  day,  as  you  mnstknow;  they 
could  not  but  know  all  about  it,  and  did  know. 

Mr.  Dillon. 

8179.  You  have  worked  a good  deal  in  Con- 
naught, have  you  not  ? — Latterly  I have  been  in 
Connaught. 

8180.  Did  you  hear  any  case  in  the  neigh- 
hood  of  Castlerea  and  that  neighbourhood? — I 
have  sat  a good  deal  in  Castelrea  and  Roscommon. 

8181.  Have  you  met  many  cases  of  small 
tenants  in  that  neighbourhood  who  were  pre- 
vented 
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Mr.  Dillon — continued.  Mr.  Dillon — continued. 


vented  from  getting  a fair  rent  fixed  ? — There 
are  a creat  number  there  who,  I am  afraid,  can- 
not get  into  the  Act. 

8182.  Could  you  give  your  experience,  chiefly 
in  the  province  of  Connaught,  of  the  causes 
which  have  operated  in  preventing  the  small 
tenants  from  getting  their  rents  fixed  ? — In  the 
neighbourhood  of  Castlerea,  on  two  or  three  of 
the  estates  there,  the  tenants  seemed  to  me  to 
be  in  a very  deplorable  state ; a vast  number  of 
them  are  mere  caretakers  ; they  are  under  evic- 
tion. 

8183.  When  you  say  “caretakers,”  does  that 
mean  that  they  are  in  possession  of  their  hold- 
ings ? — They  are  in  possession  of  their  holdings, 
but  they  are  not  tenants. 

8184.  Are  those  cases  where  they  have  been 
served  with  the  “ eviction-made-easy  ” notices  ? 
— They  have  been  served  with  an  eviction  notice 
under  the  statute,  and  allowed  to  go  back 
as  caretakers ; then  they  have  served  their  notice 
of  application  to  the  Land  Commission  Court. 
Those  are  a class  of  people  who  do  not  under- 
stand how  it  is  that  their  cases  are  dismissed, 
because  they  say,  “ W e have  never  been  out  of 
possession.” 

8185.  Have  tenants  who  are  in  that  position 
come  into  court  in  considerable  numbers,  do  you 
know  ? — There  is  a great  number  in  Castlerea 
who  are  owing  five,  six,  or  seven  years’  rent,  and 
until  they  get  rid  of  that  arrear  and  redeem 
possession  they  cannot  possibly  get  the  benefit  of 
the  Act. 

Chairman. 

8186.  If  they  redeem,  do  they  come  back  as 
“present  tenants”? — They  must  redeem  within 
six  months  to  come  back  as  “ present  tenants.” 

8187.  I know ; but  suppose  these  men,  after 
the  service  of  the  notice  under  what  is  called  the 
“eviction-made-easy”  clause  of  the  Act  of 
1877,  redeem,  as  you  say,  paying  off  the  arrears, 
can  they  re-acquire  the  status  of  “ present 
tenants”? — They  can  if  they  redeem  within  six 
months  after  the  notice  has  been  served  upon 
them. 

8188.  If  during  the  six  months  they  have 
failed  to  redeem,  then  they  never  again  can  be 
“present  tenants  ” ? — Their  status  is  gone. 

Mr.  Dillon. 

8189.  As  a matter  of  fact,  had  most  of  the 
tenants  who  appeared  before  you  in  Castle- 
rea had  the  six  months’  notice  ? — A great  many 
of  them,  I think. 

8190.  Then  1 suppose  I would  be  right  in 
assuming  that  there  are  a vast  number  of  small 
tenants  in  that  position  now  ? — There  are  a great 
number  of  tenants  in  Mayo  and  in  Galway  in 
that  position. 

8191.  Have  you  any  suggestion  to  make  to 
the  Committee  as  to  how  the  case  of  these  tenants 
could  be  dealt  with  ? — The  only  way  to  deal 
with  them  is  to  deal  with  them  as  Parliament 
has  dealt  with  the  crofters ; that  is,  to  give 
the  court  power  to  deal  with  these  arrears  in 
some  -way  or  other ; to  compound  them,  and 
say  what  they  should  pay  of  the  arrears. 

8192.  At  all  events,  did  it  strike  you  that 
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these  cases  were  cases  of  hardship  ? — Very  great 
hardship  ; peculiar  hardship. 

8193.  With  regard  to  town-parks,  do  you  con- 
sider that  the  fixing  of  fair  rents  on  town-parks 
would  interfere  with  the  development  of  the 
Irish  towns,  from  your  experience  ? — I do  not 
think  it  would. 

8194.  I ask  because  we  have  had  evidence 
given  that  it  would  ? — I do  not  think  it  would 
so  long  as  you  reserved  to  the  landlord  the  right 
to  take  up  any  ground  that  was  required  for 
building  purposes.  That  a landlord  can  do  at 
present  after  the  expiration  of  the  first  judicial 
term,  but  not  until  after  the  expiration  of  the 
first  judicial  term  ; but  I should  say  if  he  could 
show  it  was  necessary  for  the  improvement  and 
development  of  the  town  within  the  judicial 
term  he  should  be  entitled  to  take  it. 

8195.  Would  you  be  prepared,  as  a Commis- 
sioner, to  fix  a fair  rent  on  town-parks? — I 
would. 

8196.  Have  you  fixed  specified  value  ? — No  ; 
specified  value  never  arises  in  Ulster. 

8197.  I mean  have  you  fixed  specified  value 
on  any  holdings? — I do  not  think  I have  had 
more  than  two  holdings  in  the  west. 

8198.  Do  you  consider  the  fixing  of  the  speci- 
fied value  any  protection  to  the  incoming  tenant? 
I do  not  at  all. 

8199.  It  does  not  protect  him  against  the  land- 
lord asking  any  price  he  can  get  ? — It  does  not. 
The  landlord  can  sell  for  anything  he  likes,  and 
he  gets  a tenant. 

8200.  You  mentioned  an  instance  in  which 
you  were  over-ruled  on  a point  of  law  by  two 
lay  Commissioners,  who  sat  with  you  at  Strabane, 
I think  ? — Yes. 

8201.  Was  that  recently  ? — Yes  ,•  that  was 
the  end  of  last  year. 

8202.  Do  you  remember  the  names  of  the  two 
Commissioners  who  sat  with  you? — Mr.  Jephcott 
and  Mr.  .Richard  Garland. 

8203.  Had  those  gentlemen  worked  with  you 
for  long? — Mr.  Garland  had  worked  with  me 
for  a long  time,  Mr.  Jephcott  had  not. 

8204.  Had  he  been  recently  sent? — Yes, 
’ within  the  last  two  years. 

8205.  He  took  the  place  of  some  other  gentle- 
men on  your  Commission? — Yes. 

8206.  Is  this  an  isolated  case  of  lay  Commis- 
sioners undertaking  to  overrule  the  legal  Com- 
missioner ? — It  is  an  isolated  case,  and  in  justice 
to  them  I should  state  that  they  did  not  look 
upon  it  exactly  as  a question  of  law ; they  took 
a different  view  of  it. 

Mr.  Hex-ton. 

8207.  Was  there  an  appeal?  — I believe  the 
case  is  under  appeal.  I have  reason  to  think 
so  from  documents  that  have  been  asked  for. 

8208.  It  is  not  decided  yet? — It  is  not  de- 
cided yet. 

Mr.  Clancy. 

8209.  You  explained  to  them  the  question 
of  law,  did  not  you? — I explained  to  them  that 
I thought  they  were  bound  to  give  the  tenant 
credit  for  interest  upon  the  fine. 

8210.  As  a matter  of  law? — Yes. 
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Mr.  Dillon. 

8211.  Have  you  any  knowledge  of  the  reasons 
which  decide  the  head  Commission  in  altering 
the  position  of  Sub-Commissions  ? — No,  I have 
not. 

8212.  None.  Is  it  frequently  done? — Well, 
not  so  much  lately  ; it  has  not  been  done  in  the 
last  two  or  three  years. 

8213.  But  it  was  in  the  early  days  ? — In  the 
early  days  they  were  moved  about  a good  deal. 

8214.  I do  not  speak  so  much  of  moving 
them  about  as  of  altering  the  composition  of 
the  Commission  ? — That  is  the  same  thing, 
taking  men  from  me  and  sending  them  some- 
where else. 

8215.  You  are  aware  that  Commissioner  Fitz- 
gerald has  the  power  of  altering  it  whenever  he 
likes  ? — I believe  Mr.  Commissioner  Fitzgerald 
is  the  head  of  that  department. 

8216.  There  is  one  other  point  I want  to  ask 
a question  about  : you  mention  a very  interest- 
ing case  in  the  county  of  Leitrim  of  a dispute 
as  to  whether  a tenant  was  entitled  to  get  a fail- 
rent  fixed  on  three  acres  of  reclaimed  bog  which 
the  landlord  said  he  had  no  title  to  ; is  not  that  a 
frequent  cause  of  dispute  in  your  courts? — It  is 
very  frequent,  particularly  in  Tyrone. 

8217.  That  is  to  say,  where  tenants  have  in 
the  course  of  years  added  to  their  holdings 
pieces  of  reclaimed  bog  which  is  not  supposed  to 
be  included  in  the  holding? — Yes. 

8218.  Have  you  met  many  cases  of  that  kind? 
— I have  met  a great  many  cases.  The  ruling  I 
make  in  that  case,  and  the  only  ruling  I can 
make,  is  this  : if  there  is  a dispute  as  to  title, 
and  I do  not  think  the  tenant  has  been  sufficiently 
long  in  possession  to  give  him  a title,  if  the 
matter  is  not  quite  clear  to  me,  I invariably  send 
the  case  to  the  county  court  judge  to  try  the  title, 
and  suspend  the  proceedings  for  six  months. 

8219.  You  do  not  know  what  is  the  practice  of 
the  other  Sub-Commissioners  in  that  case  ? — I 
think  the  other  Sub-Commissioners  follow  the 
same  practice. 

8220.  Would  not  that  give  a very  strong 
power  to  the  landlord  to  keep  tenants  out  of 
court? — Yes,  it  is  a very  serious  thing,  taking 
away  the  reclamation  ; or  taking  away  bog  in 
that  way. 

8221.  With  reference  to  this  one  question  of 
reclaimed  bog  and  wild  land  the  title  to  which  is 
disputed : can  you  make  any  suggestion  for  the 
improvement  of  the  law  in  this  regard,  for  I 
should  suppose  that  that  is  a common  case? — 
Very  common.  I think  that  might  very  fairly 
be  left  to  the  chairman  of  the  Sub-Commission 
to  try  the  question  of  title,  giving  an  appeal  to 
the  assizes. 

8222.  That  is  to  say,  to  leave  it  to  the  discre- 
tion of  the  chairman  of  the  Sub-Commission  to 
say  whether  the  tenant  was  equitably  entitled  to 
include  that  in  his  holding  to  give  that  protec- 
tion ? — Yes. 

8223.  Have  you  met  many  cases  in  which  the 
turf  was  charged  for  after  the  rent  had  been 
fixed  ? — That  I might  have  my  suspicions  about, 
but  it  has  never  come  before  me  judicially. 


Mr.  Macartney. 

8224.  Where  were  these  tenants  whose  period 
of  redemption  had  lapsed,  what  county  was  it  in  ? 
— In  the  counties  of  Roscommon,  Leitrim,  and 
Mayo  principally. 

8225.  Mayo,  Roscommon,  and  Leitrim? — 
Yes. 

8226.  Do  I understand  you  to  say  that  they 
were  a very  large  proportion  ? — In  the  neigh- 
bourhood of  Castlerea  they  are  a large  propor- 
tion. 

8227.  Those  ai-e  cases  that  come  before  you? 
—Yes. 

8228.  Under  what  arrangements  were  they 
occupying  the  land  when  they  thought  they  had 
the  locus  standi  ? — They  had  been  evicted,  and 
the  eviction  notice  had  been  served  upon  them, 
and  that,  as  you  are  aware,  converted  them  into 
caretakers.. 

8229.  But  under  what  arrangements  with 
regard  to  the  rent  did  that  transpire  before  you? 
— That  did  not  come  before  me.  The  simple 
question  that  came  before  me  was  whether  they 
were  “ present  tenants  ” ; the  landlord  threw 
down  his  eviction  notice  and  proved  it,  and 
that  was  an  end  of  it. 

8230.  So  you  can  give  the  Committee  no  in- 
formation as  to  their  relations  with  regard  to 
rent ; can  you  give  them  any  information  as  to 
how  long  they  have  been  in  this  position  ? — I 
cannot ; but  one  case  occurred  before  me  of  a 
poor  man  who  came  into  Castlerea,  and  he  could 
not  find  out  how  much  rent  he  owed.  I ad- 
journed the  case  over  for  one  day  in  order  that 
the  agent  might  attend  (he  was  at  the  assizes),  and 
when  the  agent  attended  the  next  day  he  said 
that  this  man  was  under  eviction.  There  was  an 
end  of  it.  The  man  followed  me  down  to  the 
railway  station,  and  asked  me  whether  I could 
get  him  any  information  as  to  how  much  rent  he 
owed  ; he  could  not  get  it  in  the  office ; I said  I 
could  not.  He  was  in  a perfect  state  of  destitu- 
tion. I had  to  relieve  him  myself. 

8231.  In  that  case  the  destitution  could  not 
have  come  from  his  paying  his  rent? — Certainly 
not. 

8232.  In  all  these  cases  six  months  had  elapsed 
since  the  notice  was  served  ? — Yes. 

8233.  Probably  more? — Probably  more. 

8234.  But  you  have  no  accurate  recollection? 
— No  ; there  were  some  cases  in  which  the  six 
months  had  not  elapsed,  and  when  I found 
that  out  and  was  in  a position  to  explain  that  to 
the  tenant,  I always  did  so  ; I have  said  : “ You 
have  so  many  v\  eeks  or  months  to  pay  this  rent ; 
if  you  cannot  pay  the  whole  of  it,  perhaps  they 
will  take  an  instalment  and  let  you  back  as 
tenant.” 

8235.  In  those  cases  you  have  not  referred  to, 
where  the  six  months  had  not  elapsed,  would  not 
they  be  able  to  come  before  the  county  court 
judge  ; is  not  there  a section  in  the  Act  of  1887 
which  would  enable  a county  court  judge  to  stay 
the  proceedings  as  long  as  they  had  any  right? — 
The  proceedings  had  not  been  stayed. 

8236.  I am  not  saying  that  they  had  ; but 
would  not  they  have  had  power  to  go  before  the" 
county  court  judge  ? — Is  that  on  the  ejectment 
decree  that  vou  mean  ? 

8237.  After 
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Mr.  Macartney — continued. 

• 8237.  After  the  notice  attached  ? — It  might 
have  been  two  years  or  18  months  before 
they  came  into  court. 

8238.  Before  the  ejectment  decree ; but  even 
after  the  ejectment  decree  would  not  they  have 
had  power  to  go  before  the  County  Court  judge  ?— 
They  might  go  before  the  County  Court  judge, 
but  I do  not  think  the  County  Court  judge 
could  give  them  much  relief  after  the  decree. 

8239.  But  he  has  the  power  to  do  so,  has  he 
not? — I am  not  sure  that  he  has.  Pie  can  stay 
a decree.  I do  not  think  there  is  such  a power 
in  the  Act  of  1887  after  the  notice  has  been 
served. 

8240.  Could  you  give  me  the  date  when  this 
occurred  ? — Not  the  exact  date. 

8241.  I mean  to  say,  the  mouth  of  the  year, 
or  the  quarter  of  the  year? — Yes;  it  must 
have  been  some  time  about  Christmas  last. 

8242.  Last  Christmas  ? — Yes,  about  that  time, 
or  January. 

8243.  You  were  asked  some  questions  about 
sub-letting  ; I want  you  to  explain  the  phrase 
which  you  used  about  the  landlord  being  “ pre- 
judiced.” What  is  your  view  of  the  landlord 
being  prejudiced  or  not  prejudiced  by  sub- 
letting ? — In  the  majority  of  cases  of  sub-letting 
that  have  come  before  me  I never  could  find 
that  the  landlord  was  prejudiced. 

8244.  How  do  you  mean  “ prejudiced  ” ? — Pre- 
judiced as  to  his  security  for  his  rent.  It  would 
be  the  other  way,  his  security  would  be  increased. 

8245.  Would  that  conclusion  in  your  mind 
arise  from  the  fact  that  the  rents  paid  for  the 
sub- lettings  were  considerably  higher  than  the 
rent  paid  for  the  holding? — Very  often  there  is 
no  higher  rent  paid.  The  tenant  of  a holding  who 
is  paying  20/.  a year,  say,  may  perhaps  sub -let  a 
portion  of  his  land  with  a house  upon  it  for  a 
rent  of  about  4/.  or  51.  a year,  that  is  all  going 
towards  paying  the  rent  of  the  tenant,  and  I 
cannot  see  any  disadvantage  to  the  landlord  in 
allowing  that  man  to  remain  there. 

8246.  Is  it  your  experience  that-  the  rents  of 
the  sub -lettings  are  higher  than  the  rent  of  the 
holding? — No;  much  about  the  same. 

8247.  Would  that  apply  to  the  county  Antrim, 
that  answer  of  yours? — No,  Antrim  would  be  an 
exception  in  that  respect,  because  the  houses  are 
better  in  Antrim,  and,  as  I have  explained,  a 
great  many  of  those  were  let  to  hand-loom 
weavers  and  cottier  tenants ; the  tenant  would 
get  a better  rent  there  from  the  sub-tenant. 

8248.  The  rent  on  the  land  attached  would  be 
considerable,  would  it  not  ? — It  would  be  perhaps 
a little  more  than  what  the  tenant  was  paying 
himself. 

8249.  What  do  you  mean  by  a ec  little  more  ” ? 
Would  it  be  double? — Oh,  no. 

8250.  Do  you  know  of  any  case  in  County 
Antrim  of  that  kind  ? — I am  sure  I could  find 
cases  where  it  has  been  double,  but  they  would 
be  very  exceptional  cases. 

8251.  Very  exceptional  cases? — Very  excep- 
tional cases  where  it  was  double  the  rent. 

8252.  Have  you  fixed  any  rents,  we  will  say 
within  a radius  of  six  miles  of  Lisburn,  between 
Lisburn  and  Malone  ? — Yes. 
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Mr.  Macartney — continued. 

8253.  You  know  that  is  very  thickly  in- 
habited?— Yes. 

8254.  Have  you  ever  examined  or  made  any 
inquiry  into  rents  paid  by  sub-tenants  there  ? — 
No,  the  rents  paid  in  that  neighbourhood  by  the 
sub-tenants  would  be  much  higher  than  in  the 
neighbourhood  of  Derry  or  Coleraine. 

8255.  I was  confining  my  question  to  county 
Antrim  ?- — They  are  in  the  very  “ Garden  of 
Ulster  ” there,  so  far  as  tenants’  rents  are  con- 
cerned. 

8256.  Do  the  tenants  say  that  it  is  the 
“ Garden  of  Ulster  ” ? — No. 

8257.  Do  you  fix  the  rents,  or  have  the  rents 
been  fixed  on  those  lands  from  the  point  of  view 
that  it  was  the  “ Garden  of  Ulster  ” ? — They 
are  fixed  according  to  the  circumstances  of  each 
case. 

8258.  Is  it  the  18th  section  of  the  Act  that 
deals  with  the  lettings  for  labourers’  cottages, 
which  are  not  to  be  a restriction,  or  what  do  you 
call  the  cottier  section  ? — That  is  the  section. 

8259.  That  section  limited  the  sub-letting  for 
labourers’  cottages  on  a holding  to  a certain  pro- 
portion ; for  example,  where  the  holding  contains 
not  more  than  25  acres  of  tillage  land,  the  num- 
ber of  such  lettings  is  not  to  exceed  one  ? — Y es. 

8260.  That  is  the  18th  section  ? — Yes. 

8261.  The  Act  of  1887,  I think,  abolished 
that  restriction,  and  now,  so  far  as  labourers  are 
needed  for  the  cultivation  of  the  holding,  your 
discretion  is  absolutely  unlimited  ? — Yes. 

8262.  So  that  looking  at  it  from  the  point  of 
view  of  the  labourers  required  for  the  holding, 
is  it  your  opinion  that  the  position  at  present  is 
satisfactory  ? — W ell,  I do  not  think  it  is. 

8263.  With  regard  to  the  labourers  necessary 
for  the  cultivation  of  the  holding,  what  further 
steps  do  you  propose  to  take  ? — I would  not  take 
any  further  steps  -with  regard  to  the  labourers. 

8264.  That  is  the  point  I am  on  ? — They  are 
protected  by  the  section. 

8265.  I want  just  for  one  moment  to  confine 
the  question  to  the  labourers.  I want  to  know 
whether  in  your  opinion  legislation  is  sufficient ; 
it  is  entirely  in  your  discretion,  I understand, 
now  ? — Yes;  I think,  so  far  as  labourers  occupying 
cottages  are  concerned,  the  tenant  is  sufficiently 
protected ; but  it  is  where  they  are  not  labourers 
that  he  is  not  protected. 

8266.  I want  to  take  that  separately ; do  I 
understand  that  it  is  your  view  that  the  restric- 
tions on  sub-letting  to  other  than  labourers  re- 
quired for  the  cultivation  of  a holding  ought  to 
be  abolished  ? — Yes- 

8267.  So  that  a tenant  should  be  at  liberty  to 
let  houses  and  land  to  any  applicant? — Yes. 

8268.  Whether  employed  on  the  farm  or  not  ? 
—Yes. 

8269.  Then  is  it  your  view  that  the  Sub-Com- 
mission should  be  empowered  to  fix  a rent  on  the 
portion  sublet  as  between  the  sub-tenant  and  the 
tenant  ? — Y es,  if  the  tenant  comes  into  court. 

8270.  Have  you  had  any  experience  under 
Section  19,  which  conferred  the  power  on  the 
court  to  impose  conditions  as  to  labourers’  cot- 
tages where  they  determined  a fair  rent  ? — Y es, 
during  the  first  two  Years  of  the  administration 
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Mr.  Macartney — continued, 
of  the  Land  Acts,  we  ordered  labourers’  cot- 
tages wherever  we  considered  them  necessary, 
but  after  the  passing  of  the  Labourers  Act  we 
found  it  was  not  necessary. 

8271.  But  in  those  first  two  years  you  made 
those  orders  ? — W e did. 

8272.  Were  they  carried  out? — They  were,  I 
think,  in  almost  every  case  where  we  ordered 
them. 

8273.  Do  you  know  that  of  your  own  know- 
ledge ? — When  once  a case  passed  from  me  I 
had  no  opportunity  or  means  of  knowing. 

8274.  Is  there  any  power  to  enforce  it  under 
the  Act  as  it  stands  ? — I really  do  not  know  how 
it  is  enforced. 

8275.  You  cannot  tell  the  Committee  what  was 
the  result  of  those  orders  ? — I cannot,  because 
it  is  now  11  or  12  years  since  I made  such  an 
order. 

8276.  But  under  the  Act  as  it  stands  there 
is  no  power  which  would  enable  you  or  anybody 
else  in  Ireland  to  compel  an  order  to  be  carried 
out  ? — I am  not  sure ; there  must  be. 

8277.  It  is  pointed  out  to  me  that  at  page 
272  of  “ Cherry  ” (Note  “ B ”)  it  is  stated  that  a 
penalty  of  1 1.  for  every  week  during  which  the 
order  is  not  complied  with,  after  six  months  have 
elapsed  from  the  date  of  the  order,  may  be  re- 
covered in  a summary  way  at  Petty  Ses- 
sions; and  it  is  the  duty  of  the  sanitary 
authority  of  the  district  to  enforce  this  penalty. 
That  is  under  45  & 46  Viet.,  chapter  60,  section  4, 
and  46  & 47  Viet.,  chapter  60,  section  11  ? — 
Yes  ; they  can  recover  at  Petty  Sessions. 

8278.  The  sanitary  authority  can? — Yes. 

8279.  There  is  no  power  in  the  Land  Com- 
mission to  enforce  their  own  order? — I think 
not  ; I think  it  is  the  sanitary  authority. 

8280.  There  is  no  power  given  to  the  land- 
lord?— No. 

8281.  And  it  is  left  to  the  sanitary  authority? 
— Yes ; it  would  appear  to  be  so. 

8282.  Apparently  the  editors  of  this  book, 
Cherry,  Wakely,  and  Brady  Murray,  have  not 
discovered  any  case  where  a sanitary  authority 
have  attempted  to  enforce  an  order  so  made. 
That  is  so,  I think  ? — Apparently. 

8283.  Now  I want  to  ask  you  a question  on 
sub-division.  First  of  all  I will  take  the  instance 
you  gave,  of  two  brothers  who  had,  for  a very 
considerable  period,  been  engaged  in  practical 
farming,  and  carrying  out  the  business  of  the 
farm  ; their  father  dies,  and  they  come  into 
court.  I am  assuming  a case  of  course,  I pre- 
sume you  assumed  it ; also  where  the  rent  was 
given  to  the  representatives  of  the  late  tenant  ? 
— Yes,  on  a receipt. 

8284.  The  father  not  having  made  a will,  and 
having  made  no  disposition  of  his  property. 
Would  it  matter  whether  they  had  taken  out 
administration  or  not? — Oh,  yes;  unless  they 
had  agreed,  I should  require  them  to  take 
out  administration. 

8285.  If  they  had  taken  out  administration 
and  come  before  you,  would  you  then  have 
fixed  a rent  for  one  or  the  other  ? — The  adminis- 
tration would  only  be  given  to  one,  and  they 
would  be  in  the  same  difficulty. 

8286.  Would  he  then  be  entitled  to  have  his 


Mr.  Macartney — continued, 
rent  fixed  ? — He  could  not  get  his  rent  fixed, 
because  his  brother  would  be  in  occupation  of 
half  the  holding. 

8287.  Although  he  had  taken  out  administra- 
tion, so  long  as  the  rent  receipt  was  given  in  the 
name  of  the  representative,  he  could  not  get  a 
rent  fixed  ? — Certainly  not.  Besides,  the  other 
brother,  in ' a case  of  that  kind,  would  not  con- 
sent. There  are  two  consents  to  be  got ; there 
is  the  landlord’s  consent,  and  there  is  the  consent 
of  the  tenants. 

8288.  Is  it  not  your  experience  that  it  would 
be  probably  more  difficult  to  get  the  other 
brother  to  consent  than  to  get  the  landlord  to 
consent? — Very  often  the  other  brother  says: 
“ I will  not  consent  to  the  rent  being  fixed  in 
my  brother’s  name,  because  it  gives  him  a control 
of  the  whole  holding;  but  if  you  will  fix  it  in 
the  name  of  both,  1 will  be  satisfied.”  I say  I 
cannot  do  that,  and  the  landlord  would  not  allow 
me  to  do  it. 

8289.  But  suppose  the  landlord  did  allow  you 
to  do  it,  it  would  still  be  in  the  power  of  the 
brother  to  have  the  rent  fixed  ? — It  would  not 
prevent  me  then,  because  I would  fix  it  in  the 
name  of  both. 

8290.  Who  would  prevent  you  fixing  it  in  the 
name  of  the  brother? — The  brother  who  would  not 
consent.  I would  fix  it  in  the  name  of  the  two. 
I am  speaking  of  a case  where  the  two  brothers 
have  been  in  occupation  probably  15  years,  going 
into  the  landlord’s  office,  paying  down  51.  each  of 
their  vent,  1 0Z.  on  the  counter,  and  getting  the 
receipt  in  the  name  of  the  representatives.  When 
these  two  men  come  into  court  the  landlord  says, 
“ I cannot  recognise  two  tenants  of  this  holding,” 
although  he  is  taking  the  rent  from  the  two,  and 
giving  a receipt  in  the  name  of  one. 

8291.  While  the  father  owned  the  tenancy? — 
Yes. 

8292.  They  probably  had  been  supporting 
their  father,  and  putting  a profit  into  their  own 
pocket? — Very  naturally  I should  say. 

8293.  Very  naturally;  I mean  they  may  not 
have  been  handing  their  profits  over  to  their 
father  ? — Not  if  he  was  in  the  grave. 

8294.  I understood  you  to  put  the  case  in 
which  they  worked  the  farm  for  15  years 
when  he  was  alive  ? — It  is  just  an  ordinary  Ulster 
case. 

8295.  I am  going  to  put  another  ordinary 
Ulster  case  in  a moment;  but  is  it  in  your 
experience  that  the  better  class  of  tenants  in 
Tyrone,  in  Fermanagh,  in  Monaghan,  and  in  all 
these  northern  counties,  in  the  case  you  have 
given  would  ask  for  sub-division  ? — They  would 
ask  to  have  their  rent  fixed  under  the  conditions 
in  which  they  are  placed. 

8296.  I am  talking  about  the  division  of  the 
rent  and  the  dividing  of  the  farms  ; would  not 
they  ask  to  have  the  farm  divided  ? — I do  not 
think  they  would  come  in  and  ask  to  have  the 
farm  divided  if  there  was  no  difficulty  in  fixing 
the  rent. 

8297.  I do  not  want  anything  about  the  rent, 
but  only  about  dividing  the  farm?—  Well,  I do 
not  quite  understand  your  question. 

8298.  It  is  a very  simple  question  ; I put  to 

you  this:  In  your  experience  do  you  think  the 

better 
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Mr.  Macartney — continued, 
better  class  of  tenants  in  Tyrone,  Fermanagh, 
and  Monaghan,  and  counties  of  that  description, 
would  ask  the  landlord  to  divide  their  farms  ? — 
They  would  if  they  could  not  get  their  rent  fixed 
in  any  other  way,  certainly. 

8299.  You  think  so? — Ido. 

8300.  Now  take  a case  which  I think  is  com- 
moner than  the  case  you  have  given  to  the  Com- 
mittee, of  the  two  brothers  working  for  15  years. 
We  will  say  a case  where  two  brothers  are  at 
home  on  the  farm,  another  brother  in  business  in 
Belfast,  and,  say,  a couple  of  sisters  who  are  either 
out  in  service  or  in  some  other  employment ; 
the  father  dies,  he  has  made  no  will ; they  are 
all  entitled  equally  to  a share  in  the  farm  ; would 
it  not  be  rather  a difficult  business,  if  not  abso- 
lutely unfair  to  the  two  sisters  and  the  brother 
who  were  away  from  home,  if  you  were  empowered 
to  deal  peremptorily  with  this  question  of  sub- 
division, and  fix  the  rent  in  favour  of  the  two 
who  were  working  the  farm  at  home  ? — I could 
not  do  that. 

8301.  You  are  in  favour  of  doing  away  with 
this  question  of  sub-division  ? — I am  in  such  cases 
as  you  put  to  me.  Where  there  are  two  persons 
in  occupation,  in  the  case  you  put  to  me,  1 would 
have  to  appoint  a limited  administrator  under 
the  powers  given  to  the  court  by  the  Act,  and 
fix  a rent  in  the  name  of  that  limited  adminis- 
trator, and  that  would  protect  all  the  parties 
interested. 

8302.  Do  you  think  that  would  result  in  the 
parties  interested  not  getting  as  much  out  of  the 
farm  as  they  do  under  the  present  arrangement  ? 
— How  “ getting  as  much  ” ? 

8303.  If  you  had  an  administrator,  who  is 
appointed  for  the  protection  of  all  their  interests, 
do  not  you  think  it  would  be  much  more  likely 
to  result  in  family  quarrels  and  litigation  with 
regard  to  the  share  that  each  was  getting  ? — 
That  is  what  the  law  does  now. 

8304.  No ; there  is  no  administrator  ? — Yes.. 

8305.  Do  you  mean  that  there  is  an  adminis- 
trator in  all  these  cases  in  Ulster  ? — The  father 
dead,  the  mother  in  occupation,  a son  or  two  in 
such  a case  as  you  put  to  me,  other  members  of 
the  family  away  ; I appoint  the  mother  limited 
administrator  for  the  purpose  of  fixing  the  rent. 

8306.  Have  you  power  to  appoint  an  adminis- 
trator ? — We  have,  limited  only  to  that  particular 
thing.  The  rent  is  fixed  in  the  name  of  that 
person,  and  she  (or  he)  is  liable  to  all  the  other 
members  of  the  family  for  the  respective  interests, 
whatever  they  may  be.  That  is  the  course  of 
proceeding. 


Mr.  Macartney — continued. 

8307.  In  a case  of  that  sort,  do  you  think  that 
arrangement  satisfactory  ? — That  is  quite  satis- 
factory. 

8308.  Therefore  there  is  no  necessity  to  come 
into  sub-division  there  ? — No ; that  would  be 
dividing  it  into  six  or  seven  different  holdings. 

8309.  Then  do  you  limit  your  views  of  the 
sub-division  of  a holding  to  the  case  of  a father 
and  two  sons  ? — I would  limit  it  to  dividing  the 
farm  into  two,  or  probably  three,  if  it  were  suffi- 
ciently large;  I would  not  go  into  a general 
sub-division  of  farms  at  all. 

8310.  “Sufficiently  large”;  you  would  place 
some  limit  upon  this  ? — I think  that  might  be 
done. 

8311.  What  limit  wguld  you  fix? — I should 
say  20  acres  of  land,  and  a rent  of  about  10/. 

8312.  That  would  be  the  smallest  sub-divided 
farm,  20  acres,  that  you  would  suggest  ? — Yes. 

8313.  So  that  your  theory,  or  your  views,  of 
sub-division  would  not  come  into  operation  on 
any  farm  that  was  under  40  acres  ? — Any  farm 
under  20  acres. 

8314.  I understood  your  smallest  sub-division 
proportion  was  to  be  20  acres? — No;  10  acres 
each  out  of  the  20. 

8315.  Then  your  smallest  would  be  10  acres  ? 
—Yes. 

8316.  Do  you  think  that  in  the  agricultural 
future  of  Ireland  that  would  be  advisable  ? — I 
do ; I do  not  see  any  objection  to  it. 

8317.  In  dealing  with  improvements,  I take  it 
that  the  practice  of  your  Sub-Commissions  has 
been  to  give  what  they  considered  to  be  a full 
percentage  on  the  outlay  expended  by  the  tenant 
on  his  improvements  ? — Yes,  if  there  were  im- 
provements. 

8318.  Of  course,  if  claimed  and  proved  in 
court  ? — I mean  if  they  added  to  the  letting  value 
of  the  holding. 

8319.  I am  now  excluding  cases  in  which  legal 
questions  arise  as  to  improvements  in  court,  as 
to  which  I understand  you  immediately  give  a 
direction  to  your  colleagues,  such  as  “ That  im- 
provement must  not  be  taken,”  and  “ That 
improvement  must  be  given,”  to  exclude  those 
cases.  Do  I understand  that  you  give  to  the 
lay  Sub-Commissioners  absolute  directions  with 
regard  to  the  way  in  which  they  should  deal 
with  the  improvements  when  they  come  to  look 
at  them  upon  the  land  ? — No,  simply  as  to  the 
legal  principle  upon  which  they  should  deal  with 
them. 
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Mr.  Macartney. 

8320.  I understand  you  desire  to  correct 
the  answer  you  gave  to  Question  8319,  which 
you  think  conveys  a false  impression? — The 
word  “ principle  ” conveys  a false  impression. 

8321.  Will  you  explain  what  you  mean  ? — In 
court,  as  the  evidence  proceeds,  I tell  my  col- 
leagues what  they  are  to  give  to  the  landlord, 
and  what  they  are  to  give  to  the  tenant.  If  the 
landlord  claims  the  buildings,  and  he  succeeds  in 
establishing  his  title  to  the  buildings,  I say  to  my 
colleagues,  “ These  buildings  go  to  the  landlord.” 

8322.  That  I quite  understand.  With  regard 
to  any  improvements  on  which  a legal  question 
arises,  you  instruct  your  lay  colleagues  that  they 
are  to  exclude  them  from  their  view,  or  to  in- 
clude them  ? — Quite  so. 

8323.  Either  one  side  or  the  other  ? — Either 
one  side  or  the  other. 

8324.  I quite  understand  that.  With  regard 
to  the  manner  in  which  they  deal  with  the  other 
improvements  which  the  tenant  has  claimed,  and 
which  he  has  successfully  proved  in  court,  do 
you  give  them  any  direction  as  to  the  manner  in 
which  they  should  make  their  allowance  ? — No. 

8325.  So  that  as  far  as  your  lay  colleagues 
are  concerned  you  have  no  reason  to  doubt  that 
they  do  not  follow  the  course  that  has  been 
described  to  us  by  the  other  lay  Commissioners 
who  have  given  evidence  ? — I believe  they  follow 
the  same  course. 

8326.  To  make  it  quite  clear,  one  of  the  lay 
Commissioners  who  came  before  us  rather  differed 
in  his  view  from  some  of  the  others  ; that  is, 
he  held  that  there  was  not  only  a percentage 
which  could  be  given  on  the  tenant’s  outlay  on 
his  improvements,  but  also  that  in  many  cases 
there  was  an  increased  letting  value  afterwards  ? 
— Well,  I have  never  known  it  to  be  done. 

8327.  I only  want  to  make  it  quite  clear. 
That  was  Colonel  Bayly’s  view ; and  he  told  us 
that  in  his  case  he  gave  the  tenant  both,  but  the 
other  lay  Commissioners  who  came  here  told  us 
that  in  their  view,  when  the  full  percentage  had 
been  given  on  the  outlay  on  the  tenant’s  im- 
provements, in  their  opinion  there  was  nothing  to 
deal  with  afterwards ; at  all  events  you  have 
never  given  any  directions  to  your  lay  colleagues 


Mr.  Macartney — continued, 
except  as  far  as  they  were  affected  by  some  legal 
question  in  court? — Yes. 

8328.  So  that,  so  far  as  you  are  concerned, 
they  went  absolutely  free  and  unfettered  to  use 
their  discretion  to  the  best  of  their  ability? — 
Yes. 

8329.  There  is  only  one  other  question  just 
upon  that  point  that  I should  like  to  ask  you. 
You  gave  an  answer  to  Question  8139  (I  think 
it  was  in  answer  to  Mr.  Russell),  in  which  you 
said  you  thought  that  in  two-thirds  of  the  cases 
a percentage  on  the  outlay  would  eat  up  the 
whole  increased  letting  ^ aluc.  Do  you  go  on 
the  farms  yourself? — No,  I have  not  been  on  a 
farm,  I think,  for  the  last  12  years,  except, 
perhaps,  in  one  or  two  odd  cases. 

8330.  So  that  it  would  not  be  from  any 
observation  of  your  own  that  you  formed  that 
opinion  ? — Oh,  no  ; none  whatever.  Perhaps  I 
should  state  that  I can  form  a very  good  opinion 
upon  those  matters  in  court  because  I invariably 
ask  the  valuer  how  much  he  has  allowed  for 
improvements,  and  I also  ask  him  how  much 
he  has  put  upon  a particular  improvement.  If  it 
is  an  acre  of  reclamation  I say,  What  have  you 
valued  that  acre  at.  He  may  reply,  I have 
valued  it  at  10s. ; and  I have  allowed  the  tenant 
who  reclaimed  that  acre  8s.,  and  I may  get  it  in 
that  way. 

8331.  That  is  only  the  valuer  who  may  appeal 
for  the  tenant  or  for  the  landlord  ? — Quite  so. 

8332.  I conclude  that  your  Sub-Commis- 
sioners, like  all  other  Sub-Commissioners  who 
have  appeared  before  us,  form  their  judgment  of 
the  fair  rent  entirely  independently  ? — Entirely. 

8333.  And  although  the  result  might  approxi- 
mate in  the  case  of  either  one  valuer  or  the 
other,  they  might  arrive  at  the  sum  by  totally 
different  methods  ? — Yes. 

8334.  So  that  what  a valuer  allowed  would  be 
no  guide  in  forming  a judgment  to  you  and  your 
lay  colleagues  ? — It  would  not. 

8335.  Your  lay  colleagues  may  have  treated 
the  matter  in  a totally  different  manner  to  that  in 
which  the  valuer  on  each  side  has  treated  it  ? — 
Yes. 

8336.  Because  the  valuer  would  not  be  bound 

by 
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Mr.  Macartney — continued, 
by  what  you  might  consider  your  duty  under  the 
decisions  of  the  Court  of  Appeal  ? — No. 

8337.  What  is  your  view  of  a fee-farm  grant 
as  compared  with  a perpetuity  lease  ; do  you 
think  both  stand  on  very  much  the  same  footing  ? 
— They  do  stand  on  very  much  the  same  footing 
as  far  as  the  decisions  go. 

8338.  I mean  to  say  as  to  what  they  carry ; a 
fee-farm  grant  is  much  more  valuable,  is  it  not, 
than  a perpetuity  lease  ? — I do  not  know  that 
it  is. 

8339.  It  carries,  I mean,  the  whole  fee-simple 
of  the  ground?  — Yes. 

8340.  A perpetuity  lease  makes  a very  con- 
siderable difference  in  certain  districts, does  it  not? 
— I do  not  think  it  would  really  ; not  much. 

8341.  A fee-farm  grant  is  practically,  is  it  not, 
the  purchase  of  the  fee-simple  by  annual  instal- 
ments, instead  of  by  a payment  down? — Yes; 
there  is  no  practical  difference  in  dealing  with 
these  cases. 

3842.  If  it  were  mineral  property  there  would 
be  a very  considerable  difference,  would  there 
not? — There  would. 

8343.  You  gave  us  the  case  of  McCrea  v. 
Hamilton  ? — Y es. 

8344.  It  appears,  so  far  as  I gathered  from 
the  figures  you  gave,  that  in  that  case  the  rent 
reserved  on  the  fee-farm  grant  was  less  than  the 
rent  that  had  been  paid  before  by  about  46/.  ? — 
I think  it  was  about  47/. 

8345.  And  that  the  fine  paid  by  the  grantee 
under  the  agreement  he  made  with  the  purchaser 
very  nearly  was  accounted  for  by  the  difference 
in  the  rent  ? — The  difference  in  the  rent  was 
exactly  47/.  17s.  lie/.  The  amount  of  the  fine 
was  1,560/.  That  at  5 per  cent,  would  be  78/. 

8346.  Yes,  at  5 per  cent,  it  would  be  ; but  I 
suppose  that  in  entering  into  that  agreement  the 
tenant  probably  thought  he  was  doing  some- 
thing that  was  for  his  own  interest? — I should 
say  so.  I do  not  think  he  would  have  done  it  if 
he  had  not  thought  so. 

8347.  With  regard  to  the  agreements  out  of 
court,  you  have  told  us  that  in  many  cases  these 
agreements  are  constantly  cropping  up  before 
you,  and  the  evidence  about  them  is  that  the 
tenants  did  not  know  what  they  were  signing. 
Do  you  say  that  that  would  apply  generally  to 
the  agreements  that  have  been  made  out  of 
court  ? — In  a great  many  cases  it  would. 

8348.  What  do  you  mean  by  “ a great  many 
cases  ; ” do  you  mean  to  say  that  75  per  cent,  of 
the  121,000  tenants  who  have  signed  agreements 
out  of  court  during  these  years  have  done  that 
without  knowing  what  they  were  about  ? — In  a 
great  many  of  the  cases  they  did  not  know  that 
they  were  entering  into  an  agreement  that  would 
bind  them  for  15  years. 

8349.  What  do  you  mean  by  “ a great  ” num- 
ber “ of  cases  ” ? — I suppose  certainly  a third  of 
the  cases. 

8350.  You  say  “certainly  a third  of  the  cases”; 
that  is  40,000  cases  ? — Oh  no,  no ; I am  not 
speaking  of  the  40,000  cases ; I am  speaking  of 
the  cases  that  came  before  me. 

8351.  Oh,  the  cases  that  came  before  you? — 
Yes  ; I could  not  say  anything  about  the  other 
cases. 

0.122. 


Mr.  Macartney  — continued. 

8352.  Is  that  on  a statement  made  to  you  by 
the  tenants  ? — Yes. 

8353.  Did  you  test  that  statement  in  any  way 
before'  you  came  to  your  conclusion,  or  is  it 
merely  on  the  ex-parte  statement  of  the  tenant 
that  you  formed  that  conclusion  ? — It  is  on  the 
statement  of  the  tenant  alone  ; he  was  in  court. 
I had  no  one  else  before  me,  and,  of  course,  I 
had  no  one  but  the  tenant  to  give  me  evidence 
upon  that. 

8354.  Then  I may  take  it  that  your  opinion 
has  been  formed  upon  the  statement  of  the  tenant 
which  has  not  been  tested  ? — Yes. 

Mr.  Sexton. 

8355.  Was  it  a statement  on  oath  ? — A state- 
ment on  oath,  yes. 

Mr.  Macartney. 

8356.  Of  course  your  practice  in  court  would 
give  you  no  experience  as  to  how  these  agree- 
ments were  generally  arrived  at  between  landlord 
and  tenants ; have  you  any  experience  outside 
the  court  ? — I have  no  experience  that  would  be 
of  any  use  to  you. 

8357.  To  the  Committee  I mean  ? — Any  ex- 
perience I have  is  mere  rumour.  I have  no  ex- 
perience outside  the  court.  I do  not  listen  to 
anything  outside  the  court  about  the  Land  Com- 
mission ; I make  a rule  not  to  do  so. 

8358.  I take  it  your  opinion,  as  you  have 
just  frankly  told  us,  on  this  point  is  simply  formed 
from  a statement  of  the  tenant  which  you  have 
had  no  opportunity  of  testing,  and,  in  fact,  have 
not.  tested  in  any  way  whatever  ? — Quite  so. 

8359.  Now  you  have  told  us  that  a great  many 
of  those  agreements  were  made  while  the 
Donoughmore  Committee  was  sitting  ? — A gi-eat 
many  of  those  agreements  were  while  the 
Donoughmore  Committee  was  sitting. 

8360.  In  answer  to  Question  8131  you  told  us  : 
“ A great  many  of  these  agreements  were  made 
while  the  Donoughmore  Committee  was  sitting 
in  the  early  years  of  the  administration  of  the 
Land  Act  ” ; and  you  told  us  in  the  next  answer 
but  one  that  the  “ tenants  in  Ulster  got  alarmed ; 
they  thought  the  Act  was  going  to  be  repealed, 
and  they  rushed  and  settled  in  many  cases”  ? — 
Yes. 

8361.  Do  you  form  that  upon  a study  of  the 
table  of  the  cases  that  have  been  arranged  out  of 
court ; the  agreements  that  have  been  come  to 
out  of  court  ? — No,  I formed  that  opinion  at  the 
time  ; there  were  so  many  cases  being  settled  ; 
an  immense  number  of  cases  were  being  settled. 

8362.  There  was  an  immense  number  of  cases 
settled  by  the  Commission  at  the  same  time  too, 
in  the  early  years  ? — The  way  it  arose  before  me 
was  this  : I would  get  a list  probably  of  300  ox- 
400  cases,  and  I would  find  sometimes  that  half 
of  these  were  settled  out  of  court. 

8363.  And  you  concluded  that  this  was  the 
result  of  the  Donoughmox-e  Committee  ? — I heard 
it  from  professional  men  and  others  that  they 
were  settling. 

8364.  Professional  men,  I take  it,  do  not  like 
settlements  out  of  coux-t? — It  depends  upon 
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Mr.  Macartney — continued, 
whether  they  have  got  their  fee  or  not ; if  they 
have  got  their  fee  they  do  not  object. 

8365.  If  they  were  never  employed  would 
they  like  those  settlements  ?— If  they  were  never 
employed  it  would  not  affect  them. 

8366.  I think  we  may  take  it,  without  any 
prejudice  to  them,  that  they  do  not  like  settle- 
ments out  of  court? — Yes. 

Mr.  Sexton. 

8367.  I suppose  they  would  prefer  settlements 
out  of  court,  with  a solicitor,  to  hearing  in  court 
without  one? — I suppose  they  would. 

Mr.  Macartney. 

8368.  I quite  admit  that  there  were  a great 
many  rents  settled  by  agreements  out  of  court. 
Is  it  not  a fact  that  in  those  very  early  years 
there  were  also  a large  number  settled  in  the 
Commission  ; was  not  there  a great  rush  both  in 
and  out  of  court  ? — I suppose  so  : There  was 
very  little  business  for  the  first  two  or  three 
months,  then  they  rushed  in  ; at  least  that  is  my 
recollection  of  it. 

8369.  The  first  month  there  were  only  four 
cases,  but  they  rapidly  developed  in  the  next 
three  or  four  months? — Yes;  in  the  next  six 
months  they  came  in  in  numbers.  * 

8370.  For  instance,  in  the  first  year  there 
were  over  15,000  cases  settled  judicially  in  court? 
—Yes. 

8371.  And  there  were  about  the  same  number 
settled  out  of  court,  16,000  ? — Yes ; I would 
expect  so. 

8372.  Then  at  what  period  of  the  Donough- 
more  Committee  was  the  greatest  effect  produced 
upon  the  tenants  in  Ireland ; I am  speaking  of 
the  whole  year,  say  from  October  1881  to 
October  1882  ; that  is  the  period  I speak  of? — 
I thought  the  Committee  sat  in  F ebruary,  1882, 
and  they  sat  during  the  whole  of  1882. 

8373.  But  at  what  time  did  they  pi’oduce  the 
greatest  effect  ? — I am  speaking  now  of  the 
period  from  October  1881  to  October  1882;  that 
is  a period  in  which,  I believe,  a great  many 
settlements  were  made,  1881  to  1882,  or  the  be- 
ginning of  1883. 

8374.  You  think  that  was  a time  when  the 
Donoughmore  Committee  had  the  greatest  pos- 
sible effect  upon  them  ? — I do ; about  that  time. 

8375.  I see  by  the  Report  of  the  Land  Com- 
mission of  August  1882  there  were  12,475  agree- 
ments fixed  out  of  court  ? — Yes. 

8376.  Apparently  the  Donoughmore  Com- 
mittee, which  had  not  then  reported,  and  had 
not  long  begun  to  sit,  began  to  lose  its  effect 
upon  tenants,  because  I see  in  September  of  that 
year  1,769  were  fixed  by  agreement  out  of  court, 
and  in  October  the  number  had  fallen  to  1,361  ? 
—Yes. 

8377.  Do  you  think  the  effect  of  the  Donough- 
more  Committee  had  ceased  by  the  end  of  1882  ? 
— I think  it  had.  I think  it  was  while  the  evi- 
dence was  going  on. 

8378.  Yes,  it  was  while  the  evidence  was 
going  on.  Then  to  what  cause  would  you 
attribute  the  fact  that  by  August  1883,  36,000 


Mr.  Macartney — continued, 
cases  had  been  fixed  out  of  court ; the  Donough- 
more Committee  having  ceased  to  have  any 
effect  by  the  end  of  1882,  what  other  cause 
would  account  for  the  great  rush  in  the  fol- 
lowing twelve  months  to  fix  rents  by  agreement 
out  of  court  ? — I really  could  not  say. 

8379.  My  suggestion  is  that  when  you  study 
the  figures  it  is  clearly  impossible  to  form  any 
other  general  conclusion  than  this : that  in  the 
years  in  which  there  were  a great  number  of 
tenants  having  their  rents  fixed  in  court  there 
were  also  a great  number  of  tenants  who  had 
their  rents  fixed  out  of  court ; for  instance,  I do 
not  know  whether  you  have  studied  the  figures 
of  the  agreements  out  of  court  for  the  last  four 
years ; in  1887  they  had  fallen  to  2,596  ; in  1888 
they  rose  to  5,763  ; in  1889  they  nearly  doubled, 
9,772  ; then  they  fell  again  in  1890  to  5,506,  and 
in  1891  to  4,040  ? — Yes,  they  have  fluctuated 
very  much. 

8380.  There  was  nothing  in  the  shape  of  the 
Donoughmore  Committee  sitting  then  ? — No. 

8381.  Do  I take  it  from  you  then  that  the  only 
impelling  motive  to  the  tenants  to  settle  their 
rents  by  agreement  out  of  court  was  the  Donough- 
more Committee? — No,  not  the  only  impelling 
motive  ; there  were  other  motives. 

8382.  May  I ask  you  if  the  conclusion  you 
have  arrived  at  with  regard  to  the  Donoughmore 
Committee’s  influence  upon  tenants  is  based  upon 
the  same  sort  of  evidence  as  the  conclusion  that 
you  gave  us  with  regard  to  tenants  not  knowing 
what  they  did  when  they  signed  their  agreements  ? 
— No  ; I have  heard  the  tenants  swear  that  they 
did  not  know  what  they  were  signing. 

8383.  I know  that ; but  who  gave  you  this 
information  about  the  Donoughmore  Committee  ? 
— W ell,  it  was  general  rumour  all  over  Ulster, 
where  I was  acting  at  the  time. 

8384.  Did  you  read  it  carefully  yourself? — 
The  evidence  ? 

8385.  The  evidence  ? — I read  it  most  carefully, 
for  I was  vei’y  frequently  attacked  in  it. 

8386.  It  has  not  done  you  much  harm 
apparently  ? — I hope  not. 

8387.  I hope  it  did  not  influence  your  de- 
cisions ? — Not  the  slightest. 

8388.  Then  it  never  did  you  much  harm  ? — 
Matters  were  attributed  to  me  that  I thought 
very  unfair. 

Mr.  Sexton. 

8389.  You  had  certain  statements  made  to  you 
verified  by  the  oath  of  the  tenants  ? — Yes. 

8390.  Upon  which  Mr.  Macartney  appears  to 
cast  some  doubt  ? — Yes. 

8391.  Have  you  any  doubt  that  the  oath  of  a 
tenant  is  just  as  good  as  the  oath  of  a landlord  ? 
— I do  not  think  there  is  any  difference. 

Mr.  Macartney. 

8392.  How  did  they  come  to  swear  this 
before  you  ? — Well,  sometimes  the  agi'eement 
was  thrown  down,  and  I said : “ You  cannot 
go  any  further  now,  you  have  signed  this 
agreement.” 

8393.  That 
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Mr.  Macartney — continued. 

8393.  That  would  be  done  at  the  very  start, 
would  it  not  ? — Yes. 

8394.  Before  they  are  sworn? — No,  the  first 
thino-  is  to  swear  the  tenant ; and  I assure  you  I 
do  not  take  any  of  these  statements  in  court 
except  on  oath. 

8395.  And  you  attach  great,  value  to  them  ? — 
I really  do  attach  value  to  the  oath  of  a witness, 
unless  I find  in  his  manner,  or  from  some 
collateral  circumstance,  that  he  is  not  telling  me 
the  truth ; and  if  I find  that  I deal  very  sum- 
marily with  him. 

8396.  What  I want  to  know  is  how  you  came 
to  receive  this  evidence  if  the  agreement  was  pro- 
duced by  the  landlord,  and  I take  it  it  was  pro- 
duced by  the  landlord  ; how  is  it  the  tenant  gave 
any  evidence  at  all  ? — The  tenant  would  go  into 
the  box,  he  would  be  sworn,  he  would  commence 
to  state  his  case,  the  landlord’s  solicitor  would 
say  : “You  need  not  go  any  further  with  this, 
I have  an  agreement  here  signed  by  the 
tenant  on  such  and  such  a day I would  say  : 
« Very  well,  produce  your  agreement.”  If  that 
agreement  is  produced,  and  it  is  recorded,  there 
is  an  end  of  the  case  ; I dismiss  that  application 
with  costs  if  the  agreement  is  recorded;  the 
tenant  had  no  business  to  come  there  ; but  if  the 
agreement  was  not  recorded  (a  great  many  were 
not  recorded,  or  not  recorded  in  time),  then  the 
only  effect  that  agreement  would  have  upon  the 
court  would  be  this:  “You  are  not  bound  by 
this  agreement ; your  status  here  to  get  a fair 
rent  is  not  affected  by  the  agreement,  but  the 
agreement  is  an  element  we  will  take  into  con- 
sideration as  showing  that  you  agreed  to  a certain 
rent  at  such  a date,  and  consider  whether  it  is 
not  a fair  rent.”  That  is  how  it  arose. 

Mr.  Sexton. 

8397.  Now,  I hope  it  is  made  clear  to  Mr. 
Macartney  that  the  effects  produced  upon  your 
mind  in  regard  to  this  matter  were  effects  pro- 
duced upon  oath  before  you  ? — Yes. 

8398.  Supplemented  by  cross-examination,  and 
by  yourself,  if  you  wished  to  sift  it  ? — Cer- 
tainly. 

8399.  The  suggestion  has  been  repeated  as  to 
the  tenant’s  oath.  You  have  now  had  judicial 
experience  for  13  years  ? — Yes. 

8400.  Does  your  experience  suggest  to  you 
that  the  oath  of  the  tenant  is  open  to  any  doubt  ? 
— I do  not  think  the  tenants  of  Ireland  are 
untruthful  witnesses. 

8401.  They  ax-e  not  untruthful,  you  think  ? — 
No. 

8402.  I wish  to  ask  you  a few  questions  upon 
what  I may  term  the  internal  economy  of  the 
Sub-Commission.  I understand  that  a Sub- 
Commissioner  (legal  or  lay)  may  be  removed  at 
any  time  from  his  district  ? — Yes,  he  may. 

8403.  If  the  legal  Sub-Commissioner  is 
removed  he  is  necessarily  removed,  I suppose, 
to  discharge  legal  functions  elsewhere? — Yes. 

8404.  And  of  course  a lay  Sub  Commissioner, 
to  discharge  lay  functions ; is  this  done  at  set 
periods  or  according  to  any  visible  system  ? — 
Well,  I really  cannot  answer  that  question.  I 
could  not  say  whether  there  is  any  system  or  not, 
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but  it  is  done  very  often  at  fixed  pei’iods ; it  is 
done,  for  instance,  after  a vacation;  a new  district 
may  be  assigned  after  Easter,  or  a new  district 
may  be  assigned  after  Christmas,  or  after  Mid- 
summer. 

8405.  Has  it  happened  that  a Sub- Commis- 
sioner might  be  removed  perhaps  when  his 
Commission  were  half  through  an  estate  ? — Oh, 
no. 

8406.  You  have  never  known  that  ? — I have 
never  known  that;  they  always  leave  the  legal 
Sub-Commissioner  to  finish  up  all  his  work. 

8407.  The  “legal”  Commissioner? — Yes. 

8408.  But  the  lay  Sub-Commissioner? — I have 
scarcely  known  a lay  Sub-Commissioner,  except 
on  some  emergency,  taken  away  in  the  middle  of 
an  estate. 

8409.  W e have  heard  of  a district,  and  of  the 
work  being  incomplete  when  a lay  Sub-Com- 
missioner was  removed  to  another  district  ? — 
Yes. 

8410.  That  might  happen  under  the  present 
system? — Yes,  but  I do  not  think  it  has  happened 
very  often. 

8411.  Has  it  happened  at  all? — I cannot 
recollect. 

8412.  If  that  happened  and  a new  man  was 
brought  in  the  effect  might  be  to  produce  a lack 
of  uniformity  in  the  decisions,  might  it  not  ? — Ob, 
yes,  and  he  would  have  to  go  over  the  other 
man’s  work. 

8413.  And  that  would  probably  create  dis- 
satisfaction, I suppose? — Yes. 

8414.  Do  you  think  it  would  be  advisable,  in 
order  to  avoid  the  appearance  of  arbitrary 
removals,  that  there  should  be  a rota,  so  that  if 
there  were  to  be  removals  the  man  next  on  the 
rota  might  be  sent?— I think  it  would  be  very 
desirable  ; and  I think  it  would  be  very  desir- 
able to  confine  lay  Commissioners  to  their  own 
districts  and  not  move  them  about.  I think,  for 
instance,  that  Ulster  men  should  not  be  sent  to 
the  W est  or  Soutli  of  Ireland ; I think  they  are 
much  better  qualified  for  dealing  with  cases  in 
the  north;  they  know  the  customs,  they  know 
the  habits  of  the  people;  they  know  the  markets, 
they  know  the  fail’s,  they  know  the  taxation,  and 
all  those  questions  and  elements  that  they  re- 
quire to  consider. 

Mr.  T.  W.  Russell 

8415.  It  is  equally  true  that  they  know  com- 
paratively little  about  the  pasture  lands  of  the 
south,  is  it  not.  The  Ulster  farmer  will  know 
comparatively  little  about  the  pasture  lands  of 
the  south? — Very  little  indeed  ; and  I find  that 
the  southern  farmer  knows  much  less  about  the 
tillage  lands  in  the  north. 

8416.  That  is  what  I mean;  it  re-acts  both 
ways  ? — Y es. 

Mr.  Sexton. 

8417.  Ulster  is  distinguished  from  other  pro- 
vinces, first  by  its  custom,  and  secondly  by  the 
greater  prevalence  of  tillage? — Certainly. 

8418.  A man  may  be  a very  good  judge  of 
holdings  in  the  south,  and  no  judge  at  all  of 
holdings  in  the  north  ? — Quite  so. 

3 G 4 8419.  And 
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8419.  And  conversely.  Will  I suggest  the 
rota,  so  that  at  least  when  a man  is  removed 
it  could  be  seen  that  he  is  removed  by  virtue  of 
the  rota  and  not  by  any  arbitrary  choice  ? — I 
think  it  would  be  very  desirable. 

8420.  Now  in  regard  to  the  relations  between 
the  legal  Sub-Commissioners  and  the  Commis- 
sioners in  Dublin ; I understand  that  the  legal 
Sub-Commissioners  are  liable  to  be  removed 
from  one  district  to  another ; in  fact,  I believe 
you  were  removed  ? — I was  originally  appointed 
for  Ulster,  and  when  I accepted  my  appointment 
from  Mr.  Forster  I was  told  that  I would  not  be 
taken  out  of  Ulster,  for  I stated  to  him  that  I 
really  had  no  knowledge  of  Ireland  outside  of 
Ulster. 

8421.  Well,  you  were  taken  out  of  Ulster, 
with  which  you  were  well  acquainted,  and  put 
into  Connaught,  of  which  you  knew  compara- 
tively little  ? — I was  first  sent  to  Connaught  by 
the  late  Mr.  Litton,  who  asked  me  to  go  there 
to  relieve  the  great  congestion  of  cases  in  the 
County  of  Mayo,  and  I disposed  of  those  cases 
during  one  summer ; I have  since  been  occupied 
mainly,  I may  say,  in  Connaught ; I have  four 
or  five  counties  in  Ulster,  but  the  remainder  are 
in  Connaught. 

8422.  Your  rulings  in  regard  to  law  are 
adopted  by  your  court  ? — Yes. 

8423.  Then  when  an  appeal  is  taken  from  you 
upon  a question  of  law,  it  goes  before  a Com- 
missioner who  has  power  to  remove  you  at  his 
pleasure  to  any  other  district? — The  only  Com- 
missioner who  has  control  over  me  as  a Com- 
missioner is  the  judicial  Commissioner. 

8424.  Exactly  ; he  is  a judicial  Commissioner 
who  determines  appeals  from  you  upon  questions 
of  law  ? — Yes  ; he  and  Mr.  Commissioner  Fitz- 
gerald. 

8425.  Is  it  not  rather  a peculiar  relation 
between  two  judicial  persons,  the  law  of  one  of 
whom  comes  on  appeal  to  the  other,  that  the 
second  of  these  should  have  the  power  to  move 
the  first  about  the  country  ? — The  judicial 
Commissioner  has  power  to  send  me  wherever 
he  wishes,  to  any  part  of  Ireland. 

8426.  Do  you  know  that  kind  of  relation  in 
any  other  court  or  hierarchy  of  officials  between 
the  judicial  person  who  first  declares  the  law  and 
the  judicial  person  who  declares  it  upon  appeal 
from  him  ? — I cannot  call  to  mind  any  analogous 
position. 

8427.  Perhaps  the  principle  of  a rota  might 
be  applied  also  usefully  to  the  legal  Sub-Com- 
missioners, so  that  if  there  was  to  be  a removal 
at  all  it  should  be  in  a set  order  ? — Yes. 

8428.  You  have  to  lay  down  law  in  your 
court  ? — Yes. 

8429.  What  facility  is  afforded  to  you  for 
ascertaining  the  law  in  its  development  according 
to  the  decision  of  the  Land  Commission  and  of 
the  Court  of  Appeal? — Well,  we  labour  under 
a very  great  disadvantage  there;  we  have  no 
reported  decisions. 

8430.  You  have  no  reported  decisions? — No 
reported  decisions  of  the  Land  Commission. 

8431.  None  at  all  ? — Not  specially  reported  ; 
we  find  some  cases  in  the  “ Irish  Law  Times  ” 
and  “ Solicitors’  Journal,”  and  of  course  the  more 
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important  cases  that  go  to  the  Court  of  Appeal 
we  can  find  in  the  “Irish  Law  Reports”  (some  of 
them  only) ; but  the  ordinary  cases  that  are  tried 
before  the  Land  Commission  on  appeal  we  get 
through  the  newspapers,  principally  the  “ Free- 
man’s Journal,”  and  the  Belfast  papers  when 
the  Commission  sit  in  Belfast. 

8432.  How  long  after  the  decisions  in  the 
Court  of  Appeal  might  you  have  the  judgment 
available  ? — That  is  a reported  judgment  ? 

8433.  Yes  ? — Do  you  mean  in  the  High 
Court  of  Appeal  ? 

8434.  When  I speak  of  the  Court  of  Appeal 
I mean  the  Judges’  Court,  not  the  Commission  ? 
— It  is  generally  three  or  four  months,  some- 
times six  months. 

8435.  Meanwhile  you  may  have  been  going  on 
cheerfully  under  the  old  law,  as  you  think? — 
Quite  so. 

8436.  You  have  to  find  these  reports  for  your- 
selves, they  are  not  supplied  to  you  ?■ — We  have 
to  find  them,  cut  them  out  of  the  paper  and 
keep  them. 

8437.  Hunt  the  newspapers  for  them  some- 
times, I suppose? — Yes. 

8438.  I suppose  you  are  always  more  or  less 
under  the  uneasy  feeling  that  there  are  un- 
reported cases  which  may  be  of  importance  ? — 
A very  uneasy  feeling  often.  W e had,  I think, 
for  the  first  twelve  months  specially  reported 
cases  published,  published  every  month,  but  they 
were  not  published  by  the  Land  Commission  or 
under  the  authority  of  the  Land  Commission. 

8439.  Do  not  you  think  that  is  a very  free  and 
easy  way  of  dealing  with  the  law  which  concerns 
the  whole  of  the  income  of  the  people  of  the 
country  ? — I do  indeed. 

8440.  Is  there  any  other  law  practically  so  im- 
portant to  the  people  of  Ireland  ? — I do  not  think 
there  is. 

8441.  Do  not  you  think  provision  ought  to  be 
made  to  afford  an  authorised  report  of  the  deci- 
sions, both  of  the  Court  of.  Appeal  and  the  Land 
Commission,  and  to  supply  them  to  the  inferior 
judges  ?— Certainly  of  the  Land  Commission,  for 
our  guidance. 

8442.  Are  the  other  reports  sufficient  ? — The 
other  reports  are  to  be  found  in  the  “ Irish  Law 
Reports”  of  the  important  cases. 

8443.  I take  it  that  it  is  not  enough  really  to 
know  the  decision,  especially  in  the  case  of  the 
judges,  or  even  in  the  case  of  the  Commissioner 
below,  who  ought  to  have  a full  report  of  what 
he  said  ? — It  would  be  very  desirable. 

8444.  Because  it  occurs  to  me  in  reading- 
several  of  them  that  the  decision  in  regard  to  an 
individual  tenant  may  be  but  trifling  compared 
to  the  effects  of  something  said  in  the  judgment ; 
for  instance,  in  the  case  of  Adams  v.  Dunseath 
the  effect  of  it  was  that  21.  a year  was  added,  I 
believe,  to  the  rent  of  the  tenant,  but  the  effect 
of  the  judgment  taken  as  a whole  was  to  give  a 
direction  and  meaning  to  the  whole  of  the  Land 
Commission  Code? — -Yes. 

8445.  It  is  of  extreme  importance  then  that 
the  observations  of  the  judges,  including  the  dicta 
by  which  they  may  really  overturn  the  effect  of 
a particular  judgment,  should  be  communicated 
to  the  inferior  courts  ? — Oh,  certainly. 

8446.  In 
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Mr.  Sexton — continued. 

8446.  In  your  long  experience  have  you  had 
many  dissents  between  the  Sub-Commissioners  ? 
— Very  few. 

8447.  Are  they  sometimes  material? — Com- 
paratively few. 

8448.  Comparatively  few  as  compared  with 
the  whole  number  of  cases? — Yes. 

8449.  But  substantial,  I suppose,  not  trivial  ? 
— Oh,  no,  they  never  dissent  trivially  ; if  there 
is  a trivial  difference,  they  scarcely  ever  dissent. 

8450.  But  there  are  sometimes  material  dis- 
sents ? — Yes;  and  they  are  entitled  to  record 
their  dissents.  They  can  write  their  dissent 
across  the  Minute  on  the  file. 

8451.  “ Entitled,”  but  are  they  bound  ? — No, 
they  are  not  bound  ; but  if  one  of  my  colleagues 
agrees  with  me,  and  the  other  differs,  he  can 
record  his  dissent  on  the  file. 

8452.  It  seems  to  be  more  important  that  he 
should  be  “ bound  ” than  that  he  should  be 
“ entitled  ” ; because  what  the  public  want  is 
not  the  satisfaction  of  the  Sub-Commissioner, 
but  of  the  litigant  ? — Yes. 

8453.  It  used  to  be  the  practice,  I think,  for 
a dissenting  Sub-Commissioner  to  state  his  view 
from  the  bench? — Well,  I have  had  very  few 
cases  of  that  kind.  I had  one  Commissioenr 
with  me  that  delivered  judgments  of  his  own  very 
frequently. 

8454.  Do  you  think  it  would  be  convenient  at 
least  that  a dissenting  Sub-Commissioner  should 
enable  the  litigants  to  know  what  his  view  was, 
should  be  bound,  in  fact,  to  record  upon  some 
paper,  available  to  the  litigant,  his  opinion  upon 
a fair  rent  ? — I think  it  would  be  very  desirable  ; 
as  I have  said  before,  I think  the  public  and 
parties  interested  should  have  every  information 
that  it  is  possible  to  afford  to  them. 

8455.  I submit  to  you  that  the  essential  points 
are  these : first,  the  full  letting  value  of  the 
holding;  if  you  value  the  land  apart  from  build- 
ings, or  if  you  value  the  land  and  buildings 
together,  the  full  letting  value  with  the  value  of 
the  buildings  distinguished  ? — Y es. 

8456.  They  might  be  the  tenant’s  mostly  ? — 
Yes. 

8457.  The  annual  value  allowed  in  respect 
of  them  aud  the  fair  rent  ? — Quite  so. 

8458.  Do  you  see  any  reason  why  these  par- 
ticulars should  not  be  available  to  all  the  parties 
in  every  case  ? — I do  not. 

8459.  We  have  been  told  generally,  with 
regard  to  this  land  code,  by  Lord  Justice 
FitzGibbon  that  it  has  been  hedged  round  with 
particular  difficulty,  because  of  two  circum- 
stances, first  the  incorporation  of  many  statutes 
with  each  other  under  which  the  judge  says,  “ If 
you  read  a clause  in  any  Act  you  must  keep 
every  clause  in  every  other  Act  in  your  mind  at 
the  same  time,”  would  you  suggest  that  when  an 
opportunity  offers  the  Land  Law  of  Ireland 
ought  to  be  simplified,  if  possible,  into  one  Act  ? 
— I think  it  would  be  very  desirable  to  consoli- 
date all  the  statutes  from  1860  down  to  the 
present  time  in  one  short  code. 

8460.  And  also  to  modify  as  far  as  possible 
the  highly  artificial  system  of  definition  that 
prevails  in  the  present  Acts  ? — Certainly  ; I 
really  do  not  see  any  necessity  for  it ; I think 
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the  plainer  the  Land  Law  of  Ireland  is  made  the 
better  for  all  parties. 

8461.  And  of  course  a law  that  deals  with  the 
lives  and  incomes  of  the  people  so  fundamentally 
as  this  ought  to  be  understanded  of  the  people  if 
possible  ; I suppose  you  would  agree  that  for  a 
layman  to  attempt  to  understand  this  code  is 
practically  impossible ; even  lawyers  do  not 
always  succeed,  I think  ? — I think  it  would  be 
a very  knotty  subject  for  any  layman  to  attempt. 

8462.  And  even  some  lawyers,  I think,  find  it 
as  much  as  they  can  do  ? — Well,  I have  found  it 
as  much  as  I can  do. 

8463.  Now,  about  the  case  of  Adams  v.  Dun- 
seath,  I understand  you  to  say  that  you  decided 
that  as  an  Ulster  custom  case? — I did. 

8464.  And  that  the  Court  of  Appeal  in 
Dublin  decided  it  as  a non-Ulster  custom 
case  ? — They  decided  it  as  a non-Ulster  custom 
case. 

Mr.  T.  W.  Russell. 

8465.  There  is  one  point  which  arises  out  of 
my  examination : I asked  why  the  Court  of 
Appeal  had  acted  in  that  way,  and  someone  at 
the  table  said  that  I might  ask  the  solicitor  of 
thetenantwho  actedfor  the  tenant  before  the  Land 
Commission.  Did  not  Mr.  Justice  O’Hagan  and 
Mr.  Litton  absolutely  state  the  case  and  draw 
the  five  questions  that  were  submitted  to  the 
Court  of  Appeal? — I believe  they  did;  you  are 
right  in  that. 

8466.  Therefore  that  would  put  the  onus  back 
upon  the  Land  Commission,  and  not  upon  the 
tenant’s  solicitor  ? — It  would. 

Mr.  Sexton. 

8467.  The  Land  Commission  certainly  drew 
the  questions? — They  did. 

8468.  Did  you  send  up  any  document  from 
your  court  to  the  Land  Commission  ? — None 
whatever,  except  the  ordinary  order. 

8469.  The  file  ? — The  file. 

8470.  Did  the  file  disclose  any  circumstance 
as  to  whether  the  holding  was  subject  to  the 
Ulster  custom,  or  was  it  silent? — No,  it  never 
does. 

8471.  It  never  does  ? — No. 

8472.  Are  you  aware  that  Chief  Baron  Palles, 
who  is  still  a member  of  the  court,  declared  in 
the  course  of  the  judgment  that  the  holding 
was  not  subject  to  the  Ulster  custom? — Was 
not  ? 

8473.  Yes? — I do  not  think  he  actually  said 
that. 

8474.  I read  it  this  morning.  He  said  it 
parenthetically,  but  he  said  it  very  plainly,  all 
the  same,  that  the  holding  was  not  subject  to  the 
Ulster  custom.  On  the  other  hand,  Lord 
Justice  FitzGibbon  said  (he  used  very  guarded 
language,  as  he  usually  does)  that  it  did  not 
appear  in  the  case?— I think  he  said  that  it 
neither  appeared  in  the  case  nor  was  stated 
at  the  bar  that  it  was  an  Ulster  tenant-right 
holding  : and  I think  he  went  on  to  say,  as  well 
as  I recollect  (I  have  not  the  report  of  the  case 
here),  that  he  would  not  say  what  his  decision 
would  have  been  if  it  had  been  presented  to  the 
court  as  an  Ulster  tenant-right  case. 

3 H 8474*.  He 
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Mr.  Sexton — continued. 

8474*.  He  suggested  that  it  would  make  no 
difference  ? — Did  he  ? 

8475.  He  did.  Can  you  follow  that  sugges- 
tion?— No. 

8476.  You  are  unable  to  realise  what  it  means? 
— Yes. 

8477.  It  was  very  unfortunate,  was  it  not,  that 
the  title  of  the  whole  proceeding  to  a custom 
case  should  have  been  presented  in  such  a way 
as  to  lead  the  court  to  think  it  was  not  an  Ulster 
custom  case  ? — It  was  very  unfortunate. 

8478.  When  you  say  you  do  not  apply  the 
edict  of  Adams  v.  Dunseath  in  custom  cases  of 
course  you  do  not  allude  to  the  whole  scope  of 
the  judgment  ? — No,  I allude  to  it  only  with 
reference  to  the  improvements. 

8479.  That  is  to  say,  you  do  not  apply  to  the 
Ulster  custom  tenant  the  limitations  contained  in 
Sections  4 and  5 of  the  Act  of  1870  ? — Yes. 

8480.  Otherwise  Adams  v.  Dunseath  declared 
what  has  since  been  the  general  law  ? — Yes. 

8481.  Now  I should  like  to  ask  you  one  or  two 
questions  about  the  principle  upon  which  these 
Acts  have  been  interpreted.  You  know  that  in 
the  Act.  of  1881  the  Legislature  declared  in  plain 
terms,  in  Sub-Section  9 of  Section  8,  that  no  rent 
should  be  allowed  or  made  payable  in  respect  of 
any  improvements  made  by  the  tenant  or  his  pre- 
decessors in  title  for  which  he  had  not  been  paid. 
That  was  very  plain  language,  was  it  not  ? — It 
appears  to  me  to  be  plain. 

8482.  Then  Section  57  said  that  “ any  words 
or  expressions  in  this  Act  which  are  not  hereby 
defined,  and  are  defined  in  the  Landlord  and 
Tenant  (Ireland)  Act,  1870,  shall,  unless  there 
is  something  in  the  context  of  this  Act  repug- 
nant thereto,  have  the  same  meaning  as  in  the 
last-mentioned  Act.”  The  Act  of  1870  was  an 
Act,  was  it  not,  to  secure  to  the  tenant  upon 
quitting  his  holding  a sum  of  money  from  the 
landlord  in  respect  to  improvements? — Yes,  to 
secure  to  the  tenant  a certain  sum  according  to  a 
specified  scale  in  the  Act  of  Parliament  on  his 
being  disturbed  or  put  out  of  possession. 

8483.  One  sum  of  the  landlord’s  money  to 
be  paid  to  the  tenant  on  the  tenant  quitting  the 
holding  ? — Quite  so. 

8484.  That  Act  failed  to  achieve  its  purpose  in 
Ireland  ? — It  did. 

8485.  And  in  consequence  of  that  failure  the 
Act  of  1881  was  passed,  and  applied  a new 
remedy  ? — I believe  so. 

8486.  The  old  one  having  failed  ? — Yes. 

8487.  The  new  remedy  was  that  instead  of 
claiming  a sum  on  quitting  the  tenant  might 
sell  his  tenancy? — Yes. 

8488.  And  that  whilst  in  the  holding  he  was 
to  be  entitled  from  year  to  year  to  an  allowance 
off  the  rent  which  he  would  otherwise  pay, 
because  of  the  improvements  he  had  made  ? — 
Yes. 

8489.  Therefore  the  Act  of  1881  was  an  Act 
practically  to  supersede  the  Act  of  1870  ? — Yes, 
in  that  respect. 

8490.  To  replace  it  with  what  the  Act  deemed 
an  adequate  remedy? — Yes.  The  Act  of  1881 
was  essentially  a remedial  statute. 

8491.  To  apply  a new  remedy  ? — A new 
remedy. 


Mr.  Sexton  t- continued. 

8492.  But  the  judges,  looking  at  the  two  Act  s 
the  first  of  which  had  failed,  and  had  been 
succeeded  by  the  other  applying  the  new  remedy, 
saw  nothing  repugnant  in  the  Act  of  1881 
applying  to  the  case  of  the  tenant  having  a fair 
rent  fixed,  all  the  restrictions  and  limitations 
which  were  to  apply  in  the  case  of  the  landlord 
paying  him  one  sum  at  the  time  of  his  quitting 
the  holding  ? — Yes. 

8493.  The  conditions  inserted  in  the  Act  of 
1870  for  the  advantage  of  the  landlord,  to  lower 
the  amount  of  the  one  sum  he  was  to  pay  when 
the  tenant  was  quitting,  were  all  applied  by 
Adams  v.  Dunseath  to  the  disadvantage  of  the 
tenant  in  the  case  of  the  annual  sum  he  was  to 
get  from  the  landlord? — Yes. 

8494.  That  is  the  way  the  thing  has  been 
done  ? — Yes. 

8495.  And  by  the  same  system  of  interpreta- 
tion, the  word  “ improvement  ” being  defined  as 
a “ work  ” in  the  Act  of  1870,  that  definition  has 
carried  with  it  the  cousequence  of  limiting  the 
advantage  which  the  tenant  might  receive  from 
year  to  year  in  respect  of  any  improvement  by 
the  sum  which  he  might  have  received  under  the 
Act  of  1870  if  he  was  to  quit  his  holding  ? — Yes, 
just  the  actual  cost. 

8496.  That  limits  the  capital  interest? — Yes. 

8947.  Therefore,  so  far  as  these  intei-pretations 

are  concerned,  there  is  nothing  to  show  that  the 
judges  regarded  the  Act  of  1881  as  an  Act  passed 
in  consequence  of  the  failure  of  the  former  Act, 
or  an  Act  instituting  a new  remedy  entitled  to  be 
tried  upon  its  own  merits? — No. 

8498.  Now  upon  true  value  I draw  your  atten- 
tion to  the  fact  that  the  Legislature  in  directing 
you  to  fix  true  value  at  the  instance  of  the  land- 
lord, when  the  tenant  was  quitting  the  holding, 
first  suggests  that  there  should  be  agreement 
between  landlord  and  tenant  about  it ; do  you 
remember  that? — Yes ; or  that  there  must  be  a 
disagreement  before  we  can  fix  it. 

8499.  Now  does  it  occur  to  you  that  if  the 
Legislature  intended  to  do  what  Mr.  Doyle  does, 
to  give  the  landlord  for  five  years’  purchase  what 
the  tenant  could  sell  for  25  years’  purchase  ; if 
they  intended  that  would  they  ever  have  said  : 
“ The  landlord  may  purchase  the  tenancy  for 
such  sums  as  may  be  agreed  upon,  or  ” then,  “ in 
the  event  of  disagreement,  may  be  ascertained  by 
the  court  to  be  the  true  value  thereof.”  Do  you 
think  the  Legislature  really  meant  to  enact  that 
the  tenant  is  to  sell  his  tenancy  at  such  a fraction 
as  Mr.  Doyle  thinks  the  true  value  ? — I cannot 
believe  they  did. 

8500.  You  are  one  of  the  official  interpreters 
of  these  Acts  ; does  that  convey  to  you  that  the 
price  which  the  tenant  was  to  agree  upon  was 
a price  approximating  to  the  price  he  would  get 
in  the  market ; otherwise  was  he  likely  to 
“ agree  ” ? — Certainly  ; a price  approximately 
the  price  he  can  get  on  the  market  for  the  land. 
The  first  part  of  the  section  is,  that  the  tenant 
“ may  sell  his  tenancy  for  the  best  price  that  can 
be  got  for  the  same  ” ; I cannot  read  it  any  other 
way. 

8501.  Surely;  is  a man,  with  those  other  words 
staring  him  in  the  face  a dozen  lines  above,  likely 

to 
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to  agree  to  give  the  landlord  the  thing  for  sub- 
stantially less  than  he  can  get  for  it  in  the 
market  ? — I do  not  think  so. 

8502.  I submit  to  you  that  the  intention  of  the 
Legislature  there  is  clear  ; that  the  true  value  is 
to  approximate  to  the  market  value? — Certainly, 
to  give  the  true  value. 

8503.  On  what;  “in  the  event  of  disagree- 
ment may  be  ascertained  by  the  court  to  be  the 
tme  value  thereof”? — Yes,  “the  true  value 
thereof.” 

8504.  Now  we  have  been  told  here,  by  Sub- 
Commissioners,  that  it  is  very  hard  to  know  upon 
what  principle  any  value  is  fixed  unless  there  are 
improvements ; there  is  no  word  there  about 
“improvements  ” is  there  ? — No. 

8505.  It  is  the  “ tenancy  ” ; there  may  be  no 
improvements  ; why  should  the  difficulty  occur 
in  fixing  the  value  ? — I do  not  think  there  is 
much  difficulty  under  that  section  in  fixing  a 
value.  I have  never  found  any  difficulty  in 
fixing  a true  value.  What  I have  done  under 
that  section  is  this  : where  a tenant  serves  his 
notice  upon  his  landlord  of  his  intention  to  sell 
the  tenancy,  and  asks  a certain  price  for  it,  and 
the  landlord  serves  back  his  notice  saying  he  will 
not  give  that  price  but  will  give  you  so  much, 
there  arises  a “ disagreement  ”;  there  must  be  a 
disagreement  where  he  gives  him  notice  of  his 
intention  to  purchase. 

8506.  What  L have  suggested  to  you  is  that 
the  use  by  the  Legislature  of  the  word  “ agree- 
ment” indicates  that  the  Legislature  intended 
the  true  value  to  approximate  to  the  market 
price  ? — I am  sure  they  did,  because  it  would  be 
absurd  to  expect  that  he  would  “ agree”  if  they 
did  not  come  very  near  the  market  price  of  what 
was  to  be  done. 

8507.  Now  do  you  see  any  reason  at  all 
(ethical  or  economical)  why  the  tenant  should  be 
obliged  to  sell  this  legal  property  to  anyone  at 
less  than  its  market  value  ? — 1 do  not. 

8508.  What  harm  does  it  do,  in  the  least,  to 
the  landlord  or  to  anyone  that  the  landlord  sells 
to  ? — It  does  not  do  any  harm  to  the  landlord  in 
Ulster  at  all,  because  the  landlord  in  Ulster  is 
almost  sure  to  get  as  much,  and  probably  more, 
than  he  has  paid  for  the  holding  to  the  outgoing 
tenant. 

8509.  But  if  this  system  is  going  on,  and  the 
landlord  is  to  be  allowed  to  purchase  at  a fancy 
low  price,  may  he  not  the  next  day  obtain  the 
full  market  price  from  an  incoming  tenant  ? — 
Certainly. 

8510.  Even  for  a present  tenant  ? — Certainly. 

8511.  In  two  years  more,  in  1896,  he  can  let 
that  farm  to  a future  tenant  ? — Yes. 

8512.  Take  the  market  value  and  fix  what  rent 
he  pleases  ? — He  can. 

8513.  Is  that  a tolerable  system? — There  is 
nothing  to  prevent  him  doing  that. 

8514.  Do  not  you  think  that  that  ought  to  be 
stopped  aa  soon  as  possible.  Do  not  you  think 
that  part  of  the  Act  badly  requires  to  be 
amended? — Well,  under  that  section, you  know, 
the  landlord  is  bound  to  pay  him  the  full  market 
value  if  we  declare  it.  Perhaps  you  are  now 
speaking  of  specified  value  ? 

8515.  No,  indeed  I am  not;  I do  not  think  it 
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matters  very  much,  because  specified  value  appa- 
rently in  practice  is  ruled  by  true  value,  and  if 
the  landlord  at  the  time  of  fixing  a fair  rent  calls 
upon  you  to  fix  a specified  value,  we  are  informed 
that  you  do  that  upon  the  same  principle  as  if 
upon  the  occasion  of  the  sale  of  a tenancy  you 
were  fixing  a true  value,  and  apparently  they  are 
the  same.  Now,  if  the  practice  be  transfer  to  and 
enable  the  landlord  to  appropriate  that  legal 
property  of  the  tenant  at  any  price  materially 
less  than  he  could  get  in  the  market,  do  you 
think  that  system  ought  to  continue  ? — I do  not 
think  so  ; I think  he  should  not  be  obliged  to 
take  any  price  less  than  he  could  get ; I think 
the  tenant  should  be  entitled  to  get  the  full  com- 
petitive price  he  could  get  in  the  market. 

8516.  Otherwise  there  is  undoubtedly  confis- 
cation of  his  property  ? — Clearly. 

8517.  His  legal  property,  moreover? — Yes. 

8518.  Now  about  the  suitability  of  improve- 

ments : I wish  to  ask  you  a question  concerning 
a case  which  I think  you  tried,  the  case  of  John 
Robb  against  the  Trustees  of  the  Marquis  of 
Downshire.  It  was  brought  before  the  Land  Com- 
mission, and  in  the  judgment  of  the  Land  Com- 
mission appears  this  sentence : “ It  appearing  to 
the  court  that  certain  works  have  been  executed  on 
the  holding  of  the  subject  of  these  proceedings 
by  the  tenant  or  his  predecessor  in  title  which 
add  to  the  letting  value  of  the  holding,  but  are 
not  suitable  to  it  as  an  agricultural  or  pastoral 
holding;  it  is  declared  that  the  tenant  is  not 
entitled  to  be  exempted  from  rent  in  respect  of 
such  works,  and  that  the  value  of  the  same 
should  be  taken  into  account  in  fixing  the  fail- 
rent  of  the  holding,  and  the  court  doth  accord- 
ingly order  that  the  order  of  the  Sub-Com- 
mission ” shall  be  modified.  Now  will  you  kindly 
enable  the  Committee,  briefly  as  you  can,  to 
apprehend  what  happened  in  that  case  ? — In 
Downshire  and  Robb  the  application  came  before 
the  court  on  the  part  of  a tenant  (Mr.  Robb), 
who  was  a merchant  carrying  on  a large  business 
in  Belfast;  he  had  purchased  this  holding  within 
a few  miles  of  Belfast,  and  he  had  improved  the 
buildings  upon  it  very  considerably,  the  residence 
and  his  office  houses.  When  the  case  came 
before  me  (at,  I think,  Lisburn)  I directed  my 
colleagues  that  any  buildings  they  found  upon 
the  holding  that  were  in  excess  of  what  were 
required  for  the  working  of  the  holding 
were  the  landlords,  and  according  to  the 
decisions  they  would  have  to  put  rent 
upon  those  buildings.  The  old  rent  was 

145/. ; they  reduced  it  (two  very  competent 
Commissioners,  Mr.  Garland  and  Mr.  Chambers, 
who  is  since  dead)  to  120/.,  and  I said  that  I 
could  not  agree  with  them,  that  I considered  the 
old  rent  of  145/.  should  be  confirmed.  I had  in 
my  mind  the  value  of  the  buildings  added,  to 
their  rent. 

8519.  You  felt  the  law  compelled  you  to 

regard  the  buildings  as  unsuitable  ? — Y es,  the 
decisions  bound  me 

8520.  Because  they  were  too  good  ? — Because 
they  were  too  good. 

8521.  Your  ordinary  practice,  as  I understand, 
is  to  value  the  lands  without  the  buildings  if  the 

3 H 2 buildings 
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buildings  are  tbe  tenant’s  ? — If  the  buildings  are 
the  tenant’s. 

8522.  According  to  that  ordinary  practice  the 
tenant  ought  to  get  free,  and  nominally  does  get 
free,  of  rent  upon  the  buildings  ? — Y es,  where 
they  are  suitable. 

8523.  Where  the  buildings  are  too  good ; 
where  the  tenant  has  expended  too  much  money 
upon  them,  looking  to  the  value  of  the  holding, 
you  then  decline  to  leave  them  out  of  view. 
What  harm  would  it  do  the  landlord  if  they  were 
left  out  ?• — I do  not  think  it  would  do  the  landlord 
any  harm  if  they  were  left  out.  I am  not  now 
discussing  the  principle  of  the  thing  ; I tell  you 
the  principle  on  which  I felt  I was  bound 
to  decide  the  case  and  the  authorities.  I do  not 
see  why  the  landlord  should  get  rent  upon  those 
buildings  if  the  tenant  made  them.  I think  a 
fair  and  equitable  thing  would  be  to  leave  them 
to  the  tenant  and  not  put  any  rent  upon  them. 

8524.  This  appears  to  be  the  sum  of  the  wis- 
dom of  the  law  upon  the  subject.  If  the  tenant 
puts  up  a bad  house  that  is  excluded  from  rent, 
he  gets  the  full  value  of  it ; if  he  puts  up  a good 
house  it  goes  into  rent,  the  landlord  gets  it  and 
not  the  tenant  ?• — If  the  lay  Commissioners  con- 
sider it  is  too  good  for  the  holding.  Take  a farm 
of  10  acres  of  land,  the  Commissioners  go  upon 
that  farm  and  find  a house  worth  1,000/.  on  it ; 
this  house  is  quite  unsuited  to  the  farm  of  10 
acres,  the  man  has  chosen  to  go  and  spend  so 
much  money  upon  it. 

8525.  In  other  words,  if  he  spent  200Z.  on  the 
house  as  capital,  the  annual  value  of  it  would  be 
saved  to  him? — It  would. 

8526.  If  he  spent  500/.,  say,  on  the  house,  he 
would  pay  rent  on  the  full  value  of  the  500/. 
every  year,  and  he  would  lose  the  whole  500/.  as 
well  ?— We  would  allow  him,  perhaps,  200/.,  or 
what  was  suitable. 

8527.  He  would  lose  the  balance  ? — He  would 
lose  the  balance. 

8528.  Is  that  a workable  thing  ? — I do  not 
think  it  is  ; I cannot  see  any  reason  for  it. 

8529.  You  think  that  might  be  amended  ? — 
Yes  ; that  is  under  the  section  of  the  Act  of 
Parliament  which  says  that  the  buildings  are  to 
be  only  suitable  for  the  holding. 

8530.  I think  it  has  been  argued  ? — It  has, 
and  has  been  very  much  debated. 

8531.  I think  it  has  been  argued  whether  the 
Legislature  ever  intended,  in  saying  that  a work 
suitable  to  the  holding  should  be  made,  that  if 
the  house  is  a little  better  than  is  necessary  for 
the  holding,  the  tenant  ought  to  be  fined  the  rent 
and  the  capital  in  consequence  ? — I have  never 
done  it  when  the  house  has  been  “ a little  better,” 
because  I think  it  is  very  desirable  to  encourage 
tenants  to  put  up  a good  house  and  to  live  in  a 
good  house  ; but  not  extra  good  houses,  such  as 
Mr.  Robb’s.  I think  you  will  find  that  Judge 
Bewley  confirmed  that  decision  of  mine. 

8532.  You  will  not  be  surprised  to  hear  that 
Members  of  the  House  of  Commons  are  very 
often  surprised  at  the  aspect  of  their  own  inten- 
tions as  interpreted  in  Ireland? — No. 

8533.  Now  as  to  the  method  of  proving  im- 
provements ; I understand  that  in  Ulster  you 
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assume  that  the  buildings  on  the  holding  belong 
to  the  tenant? — Yes. 

8534.  And  you  call  upon  him  to  prove  every- 
thing else? — Yes,  everything  else  that  is  not 
visible. 

8535.  That  is  not  visible  ; what  you  mean  then 
merely  is,  that  you  call  upon  him  to  satisfy 
you  that  it  exists? — Yes;  we  must  know  who 
made  it  and  when  it  was  made. 

8536.  Now  I really  should  like  to  get  some 
very  clear  light  upon  that  ; if  the  law  is  clear 
upon  anything  it  is  clear  in  regard  to  the  posi- 
tion of  the  Ulster  tenant’s  improvements  ; he  is 
out  of  the  limitations  contained  in  Sections  4 and 
5 of  the  Act  of  1870.  The  law  declares,  as  I 
understand  it,  that  the  presumption  is  that  he 
made  the  improvements  until  the  contrary  is 
proved,  that  the  onus  lies  upon  the  other  side  to 
prove  that  he  did  not ; now  how  comes  it  out  of 
such  a state  of  law  that  there  has  come  a practice 
which  calls  upon  the  tenant  to  prove  everything 
except  houses  ? — If  the  man  has  drained  five  acres 
of  land  he  must  tell  us  he  has  drained  that  five 
acres  of  land. 

8537.  If  you  find  it  is  there  why  do  you  want 
to  know  that  he  made  it  ? — We  do  not  know. 

8538.  Suppose  he  swears  it  is  there  ? — Suppose 
he  swears  it  is  there,  then  I ask  him,  “ How  do 
you  know  it  is  there,  did  you  do  it  ? ” That  is 
the  way  it  arises.  He  says  very  likely,  “ No,  I 
did  not,  and  did  not  see  it  done.”  Then  I say, 
“ How  do  you  know  it  is  there  ? ” He  says, 
“ Well,  my  predecessor  did  it.  I bought  the 
farm  and  paid  him  for  the  drainage.”  I say, 
“ That  is  very  well,  but  that  is  not  legal 
proof.” 

8539.  That  is  not  legal  proof  that  it  is  there  ? 
— Yes.  My  suggestion,  as  I gave  it  you  on 
Friday  with  regard  to  that,  is  this  : that  if  a 
man  makes  a statement  (swears  to  it  in  court) 
that  he  either  reclaimed  five  acres  of  land  or  that 
he  drained  five  acres  of  land,  I think  it  should 
be  sufficient  to  shift  the  onus  on  the  landlord, 
then  to  show  that  he  contributed  towards  that 
drainage  or  did  it  himself,  always  provided  that 
when  the  lay  Commissioners  go  upon  the  land 
they  find  it  to  exist,  they  get  him  to  open  the 
drains  and  open  the  outlets,  and  from  the  appear- 
ance of  the  land  they  find  it  is  really  drained. 

8540.  What  I should  suppose  in  any  common- 
sense  administration  of  the  system  would  be  that 
if  the  tenant  claimed  improvements  on  his 
orginating  notice,  and  if  upon  going  to  the  farm 
you  found  them  there,  whether  under  his  direc- 
tion or  otherwise,  that  ought  to  be  sufficient. 
If  they  are  there  what  more  can  they 
be  than  that  they  are  there  ; what 
can  proof  add  to  that  fact  where  a tenant  is 
proved  to  be  the  owner.  What  I would  submit 
to  you  is,  first  in  the  case  of  the  Ulster  tenant, 
that  as  the  law  declares  the  improvements  are 
his  until  the  contrary  is  proved,  it  shall  be  a rule 
of  law  that  any  improvements  found  upon  the 
holding  existing  and  adding  to  the  letting  value, 
should  be  counted  to  the  advantage  of  the  tenant 
in  fixing  the  rent  ? — I think  it  is  desirable  that 
should  be  so,  but,  according  to  practice,  it  is  not 

8541.  How  has  this  practice  been  read  out  of 

the 
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Mr.  Sexton — continued. 

the  law  ; is  it  by  direction  of  the  Land  Commis- 
B;on  ?— Oh,  no  ; we  have  not  had  any  direction 
from  the  Land  Commission  ; we  are  left  quite 
unfettered  by  the  Land  Commission  on  that. 

8542.  After  all,  you  see  if  the  improvements 
are  there,  if  the  man  is  intended  by  the  law 
(the  tenant)  to  be  safe,  that  satisfies  the  law, 
does  it  not  ? — It  does,  if  it  is  an  improvement 
that  can  be  seen,  and  is  really  a valuable  im- 
provement. 

8543.  I am  willing,  to  grant  you  any  evidence 
or  protection  desired  as  regards  an  improvement 
which  is  not  self-evident,  but  the  moment  it 
becomes  visible  the  proof  is  complete,  and  in 
regard  to  visible  improvement  you  should  re- 
quire no  pi'oof.  Now,  in  regard  to  the  tenant 
who  is  not  a custom  tenant ; does  a tenant  under 
the  custom  more  invariably  than  the  others  make 
the  improvement ; does  not  the  rule  prevail  all 
over  Ireland  that  the  improvements  are  made  by 
the  tenant? — All  the  improvements  all  over 
Ireland  are  made  by  the  tenant.  I have  met 
with  very  few  cases  in  which  landlords  have  made 
improvements  ; they  have  contributed  towards 
drainage,  given  slates  or  given  timber  for  these 
things,  and  we  have  always  given  credit  for  them 
where  they  have  been  proved. 

8544.  Why  should  the  tenants  be  put  to  this 
complicated  system  of  presumption  for  what  was 
done  since  1870  ; presumption  qualified  by  certain 
tenures  between  1850  and  1870,  and  no  presump- 
tion at  all  before  1850  ; does  not  that  really  drive 
you  to  compel  the  tenant,  in  order  to  show 
whether  he  is  within  or  outside  the  presumption, 
to  give  as  much  proof  as  if  no  presumption 
existed? — Well,  I have  already  said  that  I think 
it  would  be  better  to  make  the  whole  administra- 
tion of  the  Acts,  in  that  respect  and  every  other 
respect,  simpler. 

8545.  The  effect  of  all  this  complication  of 
improvements  being  made  by  the  tenant  is  to 
transfer  a certain  portion  of  his  property  to  the 
landlord.  If  there  were  a general  presumption 
that  unless  the  contrary  were  proved  the  im- 
provements were  held  to  be  the  tenant’s,  would 
there  be  any  practical  injustice ; would  the  land- 
lord not  be  able  to  prove,  in  the  real  cases  where 
he  made  the  improvements,  that  he  did  make 
them  ? — I think  he  would  ; I have  had  some  very 
hard  cases  before  me  of  tenant’s  improvements 
where  my  colleagues  have  reported  to  me 
that  they  found  a considerable  amount  of  re- 
clamation and  drainage  which  must  have  been 
done  by  the  tenant  which  I was  obliged  to 
exclude.  A tenant  had  probably  not  given  any 
notice  of  it  to  the  landlord,  and  if  he  had  given 
notice  he  was  not  in  a position  to  prove  it ; 
he  had  purchased  the  farm,  and  the  man  from 
whom  he  purchased  had  gone  out  of  the  country. 

8546.  Do  you  think  a sale  of  the  tenancy 
deprives  him  of  the  proof? — It  does. 

8547.  We  have  heard  about  the  landlord 
buying  an  estate  and  being  deprived  of  proof, 
but  what  is  there  to  prevent  a landlord  acquiring 
the  records  of  his  predecessor  ; surely  he  may 
make  it  a condition  that  he  should  get  the  books 
of  the  estate  he  purchases  ? — In  private  contracts 
he  may,  but  in  purchasing  in  the  Landed  Estates 
Court  he  would  get  no  records. 

0.122. 
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8548.  The  Landed  Estates  Court  could  make 
a rule,  could  not  they  ? — There  is  no  such  rule 
there. 

8549.  They  could  make  it,  at  any  rate  ; if  the 
presumption  was  with  the  tenant,  the  presump- 
tion would  follow  the  fact ; wherever  the  pre- 
sumption is  not  with  the  tenant,  the  presumption 
conflicts  as  a general  rule  with  the  fact  ? — Yes. 

8550.  Now  in  regard  to  apportionment  between 
landlord  and  tenant  of  the  value  of  the  improve- 
ments, we  have  had  evidence  which  I consider 
conflicting.  Some  witnesses  have  told  us  that 
the  only  sum  allowed  is  an  allowance  to  repay 
the  cost ; others  have  said  that  it  is  an  annual 
interest.  Well,  does  it  not  appear  to  you  that 
if  the  annual  sum  allowed  for  the  improvements 
were  simply  an  allowance  to  repay  the  cost, 
when  the  cost  was  repaid  the  allowance  would 
cease? — Yes. 

8551.  The  result  of  that  would  be  that  the 
tenant,  at  5 per  cent.,  in  20  years  would  get 
back  his  capital,  but  no  interest  on  his  capital ; 
rather  an  unprofitable  form  of  investment,  is  it 
not? — Well,  in  20  years  he  would  simply  get 
back  his  capital. 

8552.  And  no  interest  ? — And  no  interest. 

8553.  Very  well,  if  we  regard  it  from  the 
other  point  of  view  taken  by  some  witnesses, 
that  it  is  interest,  interest  upon  what  it  has  cost, 
then  he  gets  the  interest  and  never  gets  back  his 
capital  ? — Y es,  that  would  be  so. 

8554.  Do  you  know  of  any  other  person, 
except  the  Irish  tenant  farmer,  who  would  be 
expected  by  the  Legislature  to  invest  his  capital 
either  upon  the  understanding  that  he  was  to  get 
back  his  capital  but  no  interest,  or  to  get  his 
interest  but  never  his  capital  ? — No,  it  is  not  a 
commercial  transaction  that  most  people  would 
enter  into. 

8555.  I submit  to  you  that  he  loses  by  it  in 
either  case,  that  it  is  an  absurdly  unprofitable 
investment,  compared  with  any  other  investment 
a man  could  make  with  ordinary  prudence  ? — 
Well,  if  upon  the  expiration  of  the  first  judicial 
term  of  15  years  the  matter  was  fully  considered, 
and  the  man  came  before  the  court  after  the  ex- 
piration of  that  term,  and  the  matter  was  fully 
considered  again  and  he  got  for  another  15  years’ 
term  what  was  allowed  for  it,  he  would  have  got 
all  along  interest  on  his  capital. 

8556.  All  the  time  any  value  in  the  capital 
except  the  bare  interest  would  go  to  the  land- 
lord?— Well,  the  capital  would  be  there. 

8557.  Eventually  the  capital  would  disappear. 
The  tenant  would  have  got  the  interest,  the  land- 
lord would  have  had  the  rent ; the  man  who  in- 
vested the-  capital  would  have  got  the  interest, 
the  man  who  invested  nothing  would  have  got 
everything  except  the  bare  interest,  is  not  that 
so  ; I think  that  plan  will  not  hold  water  when 
it  comes  to  be  seriously  examined? — Very  pos- 
sibly not. 

Mr.  Macartney. 

8558.  He  can  sell  it  all  the  time,  I suppose  ? — 
He  can. 

3 h 3 8559.  He 
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Mr.  Sexton. 

8559.  He  can  sell  it  at  the  true  value  I under- 
stand ? — That  is  exactly  so  ; he  should  get  the 
competitive  value ; the  true  value. 

Mr.  Macartney. 

8560.  Does  not  he  get  the  full  value  where  he 
sells  in  the  open  market  ? — Where  he  sells  in  the 
open  market  he  gets  the  full  value. 

8561.  Who  can  stop  him? — Outside  Ulster 
the  tenant  cannot  sell  without  giving  the  land- 
lord his  pre-emption. 

8562.  As  a matter  of  fact,  does  the  landlord 
always  claim  the  pre-emption  outside  Ulster  ? 
— In  the  very  few  cases  I have  had  he  does. 

Mr.  Sexton. 

8568.  Now  I wish  to  ascertain  from  you 
whether  you  attach  great  importance  in  regard 
to  the  future  of  Ireland,  a purely  agricultural 
country,  to  the  encouragement  given  to  the 
tenants  to  make  improvements  ? — I do  ; I think 
it  is  highly  impoi’tant  that  the  tenants  should  be 
encouraged  to  make  improvements,  and  I may 
say  generally  that  one  of  the  effects  of  the  Act 
of  1881  is  very  manifest.  I could  almost  tell  in 
going  over  the  country  the  holdings  on  which 
judicial  rents  have  been  fixed  by  the  way  they 
are  being  cultivated  now  and  by  the  improve- 
ments that  are  going  on. 

8564.  Can  Ireland  hope  to  get  on  unless  her 
soil  is  liberally  improved,  and  diligently  im- 
proved and  looked  after  ? — I think  not.  It  is  a 
purely  agricultural  country  as  you  say. 

8565.  Who  is  going  to  do  it? — Well,  the 
tenants  must  do  it,  1 expect. 

8566.  If  they  do  not  do  it,  it  will  not  be  done  ? 
— If  they  do  not  do  it  it  will  not  be  done  now  ; 
you  cannot  expect  the  landlords  to  do  it,  the 
tenants  must  do  it. 

8567.  We  have  heard  lately,  in  reference  to 
sub-letting,  that  there  was  some  danger  about 
unlimited  sub-letting  ; of  course  you  know  very 
well  that  at  the  time  when  rigorous  enactments 
against  sub-letting  were  in  force  the  popula- 
tion of  Ireland  was  double  what  it  is  now  ? — 
Yes. 

8568.  The  danger  now  appears  to  be  not  of  an 
excessive  population,  but  rather  that  the  popula- 
tion may  fall  very  much,  so  that  the  necessary 
labour  cannot  be  procured? — I think  that  is  a 
danger  to  be  apprehended. 

8569.  If  the  tenants  are  not  encouraged  to 
make  improvements  in  the  soil,  and  are  limited 
to  the  ordinary  operations  of  agriculture,  is  it 
not  likely  that  the  labouring  population  will  go 
away  in  greater  numbers,  that  the  tide  of  emi- 
gration may  continue  to  flow  as  at  present  ? — I 
think  so ; that  will  be  the  result. 

8570.  But  if  the  tenants  were  encouraged  to 
improve  their  holdings,  the  labour  market  would 
be  supported  and  people  kept  at  home  ? — 
It  is  desirable  that  every  encouragement 
should  be  given  to  tenants  to  improve  their 
holdings. 

8571.  Now  as  to  the  proportion  of  cases  in 
which  the  letting  value  exceeds  the  cost,  some 


Mr.  Sexton — continued. 

people  s «y  very  few  cases  ; you  said,  I think, 
one-third  ? — About  a third. 

8572.  Whatever  may  be  the  proportion,  is  the 
tenant  encouraged,  or  is  he  fairly  rewarded  by  a 
system  under  which  he  takes  all  the  risk  and 
then  has  to  bear  the  cost  of  what  he  does  without 
regard  to  the  letting  value  coming  back  to  him  ? 
— I have  already  said  that  I do  not  think  it  is 
equitable ; the  tenant  in  Ulster  not  only  finds  the 
capital,  but  runs  all  the  risk. 

8573.  I am  speaking  now  of  all  Ireland  ?— 
Yes. 

8574.  I would  submit  to  you  the  question 
whether,  looking  to  all  the  circumstances,  the 
need  of  the  country,  the  source  from  which  im- 
provements proceed,  the  condition  of  the  labour 
market  and  everything  else,  it  would  not  be  just 
to  allow  the  tenant  such  letting  value  as  results 
from  his  improvements,  seeing  that  otherwise 
they  would  never  be  made? — I have  already 
said  that  I think  so. 

8575.  Have  you  read  Mr.  Bailey’s  paper  show- 
ing the  exclusions  from  the  fair  rent  provisions, 
this  paper  No.  3 ? — Yes. 

8576.  Have  you  found  it  accurate? — I think 
it  is  very  fairly  accurate ; I think  Mr. 
Bailey  has  afforded  a good  deal  of  information 
about  it. 

8577.  And  do  you  think  any  one  of  those  cases 
of  exclusion  could  be  dispensed  with  against  the 
tenant  ? — I do. 

8578.  Now  a question  about  county  roads:  In 
valuing  a farm  your  estimate  of  rent  is  influenced 
by  the  vicinity  of  a county  road? — Yes,  if  it  is 
conveniently  situated  as  regards  a county  road 
that  is  taken  into  consideration  in  favour  of  the 
landlord. 

8579.  In  favour  of  the  landlord  ? — Yes,  if  it  is 
conveniently  situated. 

8580.  Who  in  Ireland  provides  the  funds  that 
make  the  county  roads? — They  are  provided  by 
the  grand  jury. 

8581.  The  grand  jury  do  not  pay  for  them 
out  of  their  own  pocket ; where  do  the  grand 
jury  get  them? — The  grand  jury  get  them  in 
the  shape  of  county  cess. 

8582.  Paid  by  whom  ? — Paid  by  the  tenants. 

8583.  This  seems  rather  a zigzag  sort  of 
equity  ; the  tenant  makes  the  county  roads,  and 
the  landlord  gets  the  advantage  of  them  in  the 
rent ; is  that  the  system  ? — He  gets  it  in  an  in- 
direct way. 

Mr.  Macartney. 

8584.  In  every  case  ? — In  every  case,  where 
the  farm  is  conveniently  situated  it  is  taken  into 
consideration,  and  conversely  where  the  farm  is 
in  a mountain  two  or  three  miles  from  a county 
road  the  disadvantages  and  the  advantages  are 
taken  into  consideration,  both  ways ; but  m 
valuing  the  farm  you  must  understand  the  county 
roads  are  excluded  from  the  area  of  the  holding  ; 
they  do  not  pay  rent  upon  roads. 

Mr.  Sexton. 

8585.  I am  speaking  of  vicinity  ? — They  take 
out  the  gross  area  of  county  roads. 

8586.  The  tenant  having  put  the  road  there 
the  landlord  is  paid  for  it  in  the  rent  ? — Yes. 

8587.  You 
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Mr.  Macartney. 

8587.  You  make  an  allowance  for  it  in  the 
County  Cess,  do  not  you? — It  is  considered  of 
course  in  the  poor  rates. 

Mr.  Sexton. 

8588.  It  is  considered  like  the  price,  the  cost 
of  production,  the  cost  of  labour,  or  seed,  or  any- 
thing like  that  ? — Yes. 

8589.  But  very  remotely,  the  vicinity  of  a 
county  road  ? — Yes,  of  course. 

Mr.  T.  W.  Russell. 

8590.  In  all  tenancies  created  since  1870  the 
landlord  pays  half,  does  not  he  ? — Yes,  since  1870. 

8591.  Are  these  cases  numerous? — No,  not 
at  all. 

Mr.  Sexton. 

8592.  Not  one  in  10,000  ? — There  is  not 
one  in  a thousand  perhaps,  they  are  very  few. 

8593.  I must  ask  you  about  this  system  of 
valuing  land  apart  from  buildings.  Where  you 
have  an  ordinary  tillage  holding  in  Ulster  or 
elsewhere,  does  not  the  land  derive  a material 
part  of  its  value  from  the  presence  of  the  build- 
ings ? — It  does. 

8594.  Suitable  and  sufficient  buildings? — I 
said  on  Friday  last  that  it  could  not  be  worked 
without  the  buildings,  it  is  one  concern. 

8595.  When  two  Sub- Commissioners  go 
out  and  first  value  that  land  without  those  build- 
ings do  they  value  that  land  as  if  those  buildings 
were  not  there,  or  does  their  valuation  of  it 
contain  an  element  due  to  the  presence  of  the 
buildings  ? — That  is  a very  difficult  question  to 
answer. 

8596.  It  is  a very  important  question  ? — It  is 
very  difficult  question  for  me  to  answer.  I do 
not  see  how  any  valuer  can  entirely  exclude 
from  his  consideration  the  fact  that  the  buildings 
are  there. 

8597.  That  is  a sufficient  answer  for  me  ? — I 
am  only  speaking  now  as  if  I were  doing  it  my- 
self. I do  not  see  how  I could  look  at  the  thing 
except  as  a whole. 

8598.  Very  well ; then  the  result  appears  to 
be  that  in  valuing  the  land  apart  from  the  build- 
ings the  element  of  the  value  of  the  buildings 
enters  into  the  value  of  the  land? — Yes  ; that  is 
the  reason  I said  on  the  last  day  I was  ex- 
amined that  I consider  the  holding  should  be 
valued  as  a g'oing  concern  in  the  first  instance, 
then  no  mistake  can  be  made  about  buildings. 

8599.  The  effect  apparently  of  not  doing  it  is 
that  the  tenant,  although  his  buildings  are  nomi- 
nally excluded  from  the  valuation,  pays  upon 
them  in  the  rent  of  the  land,  and  then  when  the 
buildings  are  the  landlord’s,  the  landlord  is  paid 
twice,  first  in  the  value  of  the  land,  and  secondly 
in  the  value  of  the  buildings  ? — That  very  seldom 
arises. 

8600.  But  the  usual  case  is  bad  enough, 
namely,  that  the  buildings  being  the  tenant’s, 
those  buildings  being  nominally  excluded  and 
allowed  to  him,  at  least  in  regard  to  some 
material  part,  their  value  is  included  in  the  rent 
of  the  land? — Yes. 

0.122. 


Mr.  Sexton — continued. 

8601.  Do  not  you  think  that  system  should  be 
reformed? — I think  it  ought  to  be  reformed. 
I think  the  valuers  should  proceed  upon  a 
different  basis  altogether  ; it  would  be  safer  to 
do  it  in  the  way  I have  suggested. 

8602.  Taking  the  whole  thing  as  a going 
concern  ? — Yes. 

8603.  Then  take  off  the  value  of  the  buildings 
when  they  are  the  tenant’s? — Yes. 

8604.  And  state  in  your  report,  available  to 
the  parties,  what  was  the  going  concern  value, 
and  how  much  you  took  off  the  value  ? — Quite 
so ; and  what  the  capitalised  value  of  the  build- 
ings was,  and  what  interest  was  allowed  upon 
them. 

8605.  Does  your  Sub-Commission  fix  fair  rent 
as  if  it  were  being  fixed  for  a solvent  person 
coming  into  the  farm? — They  do,  so  they  in- 
form me. 

8606.  So  the  tenant’s  interest  is  whatever 
interest  you  may  give  him  in  his  improvements  ? 
— Yes. 

8607.  In  fact  the  rent  is  fixed  just  as  if  the  Act 
of  1870  or  the  Act  of  1881  had  never  passed, 
except  so  far  as  regards  the  right  to  improve- 
ments ? — Y es  ; that  would  be  the  result. 

Mr.  Macartney. 

8608.  Do  you  leave  out  of  consideration  alto- 
gether, then,  the  tenure  of  the  tenant,  the  right 
of  the  tenant  ? — Not  in  Ulster. 

8609.  No  ; but  anywhere  else? — Well,  really 
I do  not  know  whether  that  enters  into  their 
calculation  anywhere  else. 

8610.  Your  Sub-Commission,  then,  do  not 
consider  that  the  Act  of  1881  conferred  upon  the 
tenant  any  additional  security  for  his  tenure ; do 
I understand  that  to  be  your  answer  ? — I really 
do  not  know  whether  they  take  that  into  con- 
sideration or  not. 

Mr.  Sexton. 

8611.  The  drift  of  evidence  befoi-e  us  is  this  : 
that  a fair  rent  is  what  a solvent  person  coming 
in  would  be  willing  to  pay  from  year  to  year  ? — 
Quite  so. 

8612.  That  ignores  any  special  interest  in  the 
tenant  except  his  improvements  ; in  the  old  rents 
you  have  operated  upon  have  you  found  them  to 
be  the  rents  that  were  in  force  up  to  1870 ; the 
point  of  my  question  is,  Had  the  rents  which  you 
reduced,  usually,  or  in  many  cases,  been  reduced 
since  1870? — No;  not  much  reduced  since  1870. 

8613.  They  may  have  been  increased  even,  in 
some  cases  ? — Yes,  or  reduced.  The  report  in 
each  case  shows  that. 

8614.  Yes  ? — There  is  a paragraph  in  the 
pink  form  which  I am  obliged  to  sign. 

8615.  Yes,  I know  that  ? — I take  this  case  of 
Robb’s.  Here  is  his  file  before  me,  and  I find 
that  I certified  there  that  the  amount  of  rent  in 
1875  was  120?.,  raised  in  1877  to  145Z.  That  I 
have  to  fill  in,  under  the  heading  of  “ Date  at 
which  rent  was  last  changed,  and  amount  of 
change.”  I do  that  from  the  evidence ; and  I 
ask  in  every  case  whether  there  has  been  any 
alteration  of  rent. 

3 H 4 8616.  Generally 
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Mr.  Sexton — coutinued. 

8616.  Generally  speaking,  the  rent  you  have 
had  to  reduce  were  the  old  rack-rents  ? — The 
old  rents,  yes. 

8617.  Fixed  when  the  tenant  had  no  legal 
interest  ? — Yes. 

8618.  Was  liable  to  eviction  and  to  any  rent 
that  might  be  charged? — Many  of  them  were  rents 
that  were  raised  by  purchasers  in  the  Landed 
Estates  Court,  and  very  considerably  raised. 

8619.  It  appears  to  be  granted  that  on  farms 
all  over  England,  which  is  not  so  poor  a country 
by  any  means  as  Ireland,  reductions  have  been 
voluntarily  given  of  40  per  cent,  in  the  last  10  or 
12  years  ? — I believe  they  have  made  large  re- 
ductions. 

8620.  But  in  Ireland,  where  you  have  had  to 
lower  the  rents  by  the  direction  of  the  Legis- 
lature to  bring  them  to  what  a solvent  tenant 
would  be  willing  to  give,  giving  the  tenant  the 
result  of  his  improvements,  the  net  result  appears 
to  be  only  20  per  cent,  reduction.  Will  the  posi- 
tion of  the  tenant  in  regard  to  the  effect  of  his 
improvements  upon  his  rent  be  the  same  at  the 
opening  of  the  second  statutory  term  as  it  was  at 
the  first  ? — Really  I cannot  answer  that  question. 

8621.  I mean  in  Dunseath  and  Adams  Chief 
Baron  Palles  suggested  that  the  tenant  had  no 
perpetual  right  until  after  the  fair  rent  was  fixed, 
did  he  not  ? — Yes. 

8622.  Of  course  that  argument  will  not  apply 
at  the  opening  of  the  second  statutory  term ; his 
perpetual  right  will  have  been  already  acquired 
in  that  case  '! — Yes. 

8623.  I will  draw  your  attention,  before  I 
conclude,  to  the  remarkable  fact  that  although 
this  system  has  been  13  years  in  force,  only 
180,000  rents  have  been  fixed  out  of  nearly  half 
a million  of  agricultural  holdings  ; what  is  your 
general  opinion  of  the  reason  of  that ; why  have 
so  many  holdings  been  dealt  with  by  agreement, 
and  why  have  so  many  been  left  out  ? Do  you 
think  it  is  generally  due  to  abatements  from 
year  to  year,  or  duress,  or  to  some  difficulty 
under  which  the  tenants  labour? — In  the  West 
of  Ireland  1 have  found  a great  many  tenants 
remain  out  of  court  because  they  are  getting 
very  large  abatements,  20,  30,  and  40  per  cent, 
abatements ; and  I think  that  those  tenants  do 
not  like  to  run  the  risk  of  losing  those  abate- 
ments by  coming  into  court ; they  are  satisfied 
to  go  on  just  as  they  are ; then  there  are  a 
great  many  under  eviction. 

8624.  Then  there  are  many  in  arrears? — 
There  are  many  in  arrear,  and  those  that  are 
in  arrear  cannot  come  into  court. 

8625.  There  are  many  afraid  of  the  cost  of 
appeals  ? — Yes. 

8626.  Especially  those  poor  men  who  have 
come  into  court  with  their  originating  notices, 
and  thrown  themselves  on  your  mercy  without 
any  skilled  evidence  or  solicitor  ? — Yes,  and 
some  of  these  hapless  men  have  to  travel  in 
Galway  probably  50  miles  to  get  to  the  court 
from  Clifton,  and  in  the  county  of  Donegal  they 
would  have  to  go  from  Glenties,  on  the  West 
Coast,  away  to  Lifford,  and  from  Carndonagh  to 
Lifford,  at  least  a distance  of  50  miles,  and  where 
the  rent  is  4Z.  or  51.  it  is  not  worth  the  cost  and 
labour. 


Mr.  Sexton — continued. 

8627.  There  are  many  who  are  afraid  of  sur- 
rendering turbary  rights  and  other  rights  that 

they  now  enjoy  if  they  come  in  to  fix  rents? 

That  may  operate  too.  Turbary  is  a very  valu- 
able thing  in  Ireland.  There  are  2,000,000  of 
acres  of  turbary  in  Ireland. 

8628.  I would  ask  you  generally  if  you  would 
advise  Parliament,  so  far  as  it  is  possible,  to 
clear  the  way  to  the  court  for  all  these  tenants 
and  to  give  the  court  such  power  as  mio-ht  be 
necessary  to  protect  the  statutory  term  and  the 
fair  rent  in  view  of  these  circumstances  of 
arrears,  turbary  rights,  and  so  forth  ? — I would  • 
I believe  firmly  it  would  be  to  the  interest  both 
of  landlord  and  tenant  that  it  should  be  done. 

8629.  And  would  you  abolish  appeals  except 
on  the  question  of  value  ? — Yes,  I would. 

8630.  And  as  to  the  exclusion  of  holdings 
under  Section  58,  now  that  the  system  of  fair 
rents  has  spread  through  Ireland  to  such  an 
extent  as  to  include  300,000  holdings  out  of 
about  half  a million,  do  you  consider  it  expedient 
that  these  exclusions  should  be  removed  and  that 
any  tenant  holding  land  in  Ireland  for  the 
ordinary  purposes  of  agriculture  or  pasture  should 
be  allowed  to  have  a fair  rent  fixed  ? — I do.  I 
do  not  see  why  every  tenant  who  pays  rent  out  of 
land  in  Ireland  should  not  have  equal  privileges. 

8631.  You  do  not  think  the  landlord  has  any 
cause  to  complain  if  he  gets  a fair  rent  ?— I do 
not  think  so  ; it  all  depends  on  whether  he  gets 
fair  rent  or  not.  lie  cannot  get  more  for  the 
thing  than  it  is  worth. 

8632.  No  matter  what  the  holding  is,  demesne 
land,  town-park,  pasture  land,  or  anything  else  ? 
— No  ; I would  propose  to  draw  the  line  at 
demesne  land.  . I think  if  the  landlord  has  his 
demesne  and  wishes  to  retain  it,  he  should  be  at 
liberty  to  do  so. 

86. >3.  Quite  so,  if  he  wants  to  resume  it,  but 
would  you  have  him  treat  it  as  once  demesne 
land,  demesne  land  for  ever  ? — No,  if  he  has 
undemesned  it. 

8634.  Where  it  is  devoted  to  ordinary  uses 
and  the  tenant  works  it  for  a living  and  lives  on 
the  property,  would  you  give  him  a fair  rent? — 
Where  the  landlord  is  deriving  rent  out  of  it  as 
an  agricultural  holding. 

Mr.  Hayes  Fisher. 

8635.  You  stated  that  you  could  almost  tell, 
on  going  through  Ireland,  the  holdings  on  which 
fair  rents  have  been  fixed  by  the  great  number  of 
improvements  which  have  been  made ; might  I 
not  infer,  therefore,  that  the  tenants  are  under 
no  apprehension  that  they  will  lose  the  full 
value  of  their  improvements  when  the  next  revi- 
sion takes  place  ? — I think  that  is  a very  fair 
assumption.  I think  they  feel  now  that’  they 
have  got  a security  which  entitles  them  to  im- 
prove their  lands,  and  I think  the  more  you  in- 
crease that  security  the  more  they  will  improve 
them. 

8636.  They  are  already  making  such  large  im- 
provements that  they  are  under  no  apprehension 
of  not  getting  the  full  value  of  their  improve- 
ments ? — They  are.  In  districts  where  we  fixed 
judicial  rents  in  1881,  1882,  and  1883,  there  are 

manifest 
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Mr.  Hayes  Fisher — continued, 
manifest  improvements  in  reclamation,  drainage, 
and  fences. 

8637.  Mr.  Sexton  asked  you  wnether  tlie  land- 

lords, with  regard  to  purchasing  estates  and 
proving  their  improvements,  might  not  purchase 
the  records  from  their  predecessors  ; now  what  is 
your  experience  as  regards  small  estates  in  Ire- 
land : are  there  any  records  as  to  the  improve- 
ments that  the  predecessors  in  title  have  made  ? 
-No.  . , 

8638.  Would  not  the  landlords  m these  cases 
have  great  difficulty  in  proving  improvements  ? — 
They  might. 


Mr.  Hayes  Fisher — continued, 
where  it  was  capable  of  explanation,  they  did 
give  an  explanation  ; but  in  a great  many  cases 
they  said,  “ I call  upon  you  to  deal  with  this  as 
concluded  we  prove  it,”  and  that  is  enough. 

8648.  Did  they  allow  this  kind  of  alleged 
sharp  practice  to  go  by  without  giving  any 
explanation  ? — Oh,  indeed  they  did  ; very 
often. 

8649.  On  what  estates  did  this  take  place  ? — 
Well,  I have  abstained  from  naming  any  estates 
or  any  people,  as  far  as  I could,  and  I would 
prefer  doing  so. 

Mr  Macartney. 


Mr.  Sexton. 

8639.  Do  they  make  any  improvements  on 
small  estates  ? — Well,  certainly  not  the  landlords 
that  have  purchased  in  the  Landed  Estates  Court. 
On  the  large  estates  in  Ireland  there  would  be  no 
difficulty.  1 speak  principally  of  Ulster  ; I can 
speak  more  of  Ulster  than  of  the  rest  of  Ireland. 

Mr.  Hayes  Fisher. 

8640.  They  are  generally  kept  on  large  estates  ? 
— They  are  generally  kept  on  large  estates  ; on 
such  as  the  Downshire  and  the  Duke  of  Aber- 
corn’s  estate,  or  large  properties,  in  the  North 
the  records  are  kept.  They  are  always  pro- 
duced to  me  ; they  can  tell  the  amount  of  perches 
of  drains,  and  the  amount  allowed  for  them. 

Mr.  T.  W.  Russell 

8641.  Are  there  any  sales  except  under  the 
Purchase  Act  ? — I think  not. 

Chairman. 

8642.  No  transfer  of  land  from  landlord  to 
landlord  ? — None  that  I know  of. 

Mr.  Hayes  Fisher. 

8643.  You  have  stated  that  in  a third  of  the 
cases  that  came  before  you,  where  attempts  have 
been  made  to  settle  out  of  court,  the  tenants  told 
you  that  some  duress  had  been  brought  to  bear 
upon  them,  and  that  some  of  them  told 
you  they  did  not  know  they  were  signing  an 
agreement  for  15  years.  Did  they  tell  you  what 
they  did  think  they  were  signing  ? — i do  not 
think  1 made  use  ox  the  word  “ duress,”  nor  did 
I mean  to  convey  that  there  was  any  duress. 

8644.  Just  that,  they  did  not  understand? — 
They  signed  the  agreements,  and  were  sorry  they 
had  signed  them. 

8645  What  did  they  think  they  were  sign- 
ing, if  they  did  not  think  they  were  signing  an 
agreement  for  15  years  ? — I cannot  tell  you. 
Their  statement  was  that  they  did  not  consider 
it  was  a judicial  term;  they  did  not  consider 
they  were  bound  for  15  years. 

8646.  Were  the  landlords  or  their  agents  in 
court  at  the  time  that  these  statements  were 
made  ? — Generally  the  solicitor  for  the  landlord 
was  there. 

8647.  Did  the  solicitor  let  these  statements 
pass  without  any  explanation  ? — In  some  cases, 
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8650.  Please  name  them  ? — I prefer  not  to 
do  so. 

Mr.  Hayes  Fisher. 

8651.  Could  you  say  in  what  parts  of  Ireland 
this  took  place  ? — In  Ulster,  County  Down,  and 
County  Antrim. 

8652.  Are  the  tenants,  do  you  think,  getting 
more  wary  now  ? — I think  they  are ; I think  you 
would  find  it  very  difficult  to  get  a tenant  now 
to  sign  an  agreement  without  legal  advice. 

8653.  Then  you  would  hardly  think  that  the 
tenant  had  sufficient  protection  ; or  do  you  think 
he  needs  protection  ? — Not  so  much  as  in  the 
past,  perhaps. 

8654.  Now  on  the  question  of  subdivision,  a 
question  that  interests  me  very  much,  I should 
like  to  ask  you  one  or  two  questions:  Have  you 
formed  any  opinion  in  your  own  mind  as  to  what 
extent  of  holding  is  required  to  support  a man 
and  his  wife  and  family,  of  good  land  ? — Of  good 
land  ? 

8655.  Yes  ? — I can  only  form  an  opinion  from 
experience.  I have  seen  two  families  living  upon 
20  acres  of  land,  at  a rent,  say,  of  10/.  or  15/. 

8656.  That  is  a single  family  ? — Two  families. 

8657.  What  extent  of  holding  would  be  re- 
quired to  maintain  a single  family,  do  you  say, 
on  good  land  ? — That  depends  upon  the  position 
of  the  tenant,  very  much.  There  are  some 
tenant's  in  the  West  of  Ireland  who  have  only  a 
few  acres  of.  arable  land  and  20  or  30  acres  of 
bog,  and  some  people  live  upon  it. 

8658.  Do  you  think  a man  with  a wife  and 
family  could  support  himself  on  10  acres  of  land 
in  the  West  of  Ireland? — Ten  acres  of  arable 
land  ? 

8659.  Ten  acres  of  ordinary  land  in  the  West 
of  Ireland? — No,  not  on  10  acres  of  ordinary 
land  in  the  West  of  Ireland,  because  the  ordinary 
holding  in  the  West  of  Ireland  would  probably  be 
three  acres  of  arable  land  and  seven  acres  of  bog. 

8660.  You  have  stated  that  you  would  allow 
sub-division  to  two  sons  ; would  you  allow  that  in 
the  West  of  Ireland,  although  those  10  acres  were 
unable  to  support  a family  ? — Oh,  no  ; I think  I 
mentioned  the  rent  there,  did  not  I ? 

8661.  The  rent  of  10  acres? — I should  say 
20  acres  of  land  at  a rent  of  about  10/. 

8662.  W ell,  we  will  take  that  ? — You  will  very 
seldom  find  that  in  the  W est  of  Ireland. 

8663.  Where  you  did  find  it  would  you  allow 
that  ? — I would  in  Ulster. 

8664.  Would  you  fix  always  a limit  of  10/.  ? — 
That  would  certainly  be  the  minimum. 

3 I 8665.  Have 
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Mr.  Hayes  Fisher — continued. 

8665.  Have  you  thought  of  it  from  the  point 
of  view  of  purchase.  Might  not  an  estate  in 
case  of  purchase  be  seriously  prejudiced  in 
security  if  you  were  to  allow  this  sub-division  ? 
— I think  that  a purchaser  would  be  better  off 
■with  the  two  tenants  than  with  one  of  them ; 
but  what  was  in  my  mind  with  regard  to  that 
sub-division  was  this  : the  case  which  so  often 
occurred  before  me  is  a case  where  a man  dies 
and  leaves  his  two  sons  in  possession  of  the  hold- 
ing with  their  two  families ; they  have  been 
there  probably  10  or  15  years,  and  each  of 
these  tenants,  to  the  knowledge  of  the  landlord, 
has  been  contributing  5 1.  towards  10/.  rent;  they 
have  actually  been  going  into  the  office  (it  has 
been  proved  over  and  over  again  before  me)  and 
have  each  laid  down  their  51.,  and  yet  the  land- 
lord would  not  recognise  them  as  separate  tenants. 

8666.  In  the  case  of  two  daughters  whose 
husbands  lived  on  the  farm,  would  not  it  be  a 
similar  hardship? — I do  not  think  it  would 
make  much  difference. 

8667.  You  stated  that  you  would  only  allow 
it  in  the  case  of  two  sons? — The  principle  would 
be  the  same  if  there  were  two  daughters  who 
married  two  men  who  worked  the  farm. 

8668-  You  would  allow  it  in  the  case  of  two 
daughters  you  say  ? — I would  apply  the  same 
principle. 

8669.  Where  they  are  members  of  the  same 
family,? — Yes  ; and  where  the  Sub-Commission 
considered  it  would  not  prejudice  the  interest  of 
the  landlord  or  affect  his  security  for  the  rent. 

8670.  You  would  leave  that  to  the  discretion 
of  the  Sub-Commission  ? — I would.  I would 
not  say  I would  do  it  absolutely  in  every  case ; 
but  where  I found  it  would  not  prejudice  the 
landlord’s  interest,  I would  allow  it. 

8671.  Would  you  say  that  it  is  contrary  to 
public  policy  ? — To  a certain  extent. 

8672.  But  you  \\ould  allow  it  in  this  particular 
case  ? — I would.  I think  it  is  desirable  that  the 
tenants  should  get  quieted  in  possession  of  their 
holding  as  soon  as  possible,  and  all  these  ques- 
tions keep  them  in  a constant  state  of  irritation. 
A man  is  very  much  dissatisfied  if  he  finds  that 
his  neighbour  goes  into  court  and  gets  his  rent 
settled  on  his  20  acres  of  land,  and  that  he  can- 
not get  his  rent  fixed  because  he  is  living  with 
his  brother  on  20  acres  of  land  adjoining. 

Chairman. 

8673.  On  a bye  question  you  said  that  as  you 
went  through  Ireland  you  could  tell  the  farms 
on  which  judicial  rents  had  been  fixed  by  their 
improving  appearance  ; in  the  Lords  Committee 
the  question  was  put  (question  to  which  we 
have  had  reference  made)  whether  there  was  any 
advantage  in  getting  rid  of  the  “ rack-renter  ” 
(this  is  the  form  of  the  question  put  by  a noble 
Lord)  so  long  as  the  “ rack- lender  ” remained; 
the  witness  said  no,  he  feared  that  no  advan- 
tage would  come  if  the  “ rack-lender  ” took 
advantage  of  the  better  circumstances  created 
by  the  abolition  of  rack-rent.  Have  you  found 
in  those  observations  of  yours  through  Ireland 
that  the  tenants  get  indebted  to  the  money- 
lenders ? — No. 

8674.  That  has  not  been  the  effect? — No. 


Mr.  M‘  Car  tan. 

8675.  Mr.  Hayes  Fisher  was  asking  as  to  the 
small  farms ; what  was  the  smallest  area  of  a 
farm  which  would  support  one  family ; would 
I be  incorrect  in  stating  that  as  a general  rule 
in  Ireland  the  small  farmers  do  not  live  by 
their  holding ; that  their  children  are  employed 
at  service  or  over  here  in  England,  or  in 
America,  and  that  out  of  their  earnings,  to  a 
large  extent,  the  rent  is  paid? — That  is  so  to  a 
large  extent  in  the  West  of  Ireland  ; I find  the 
rent  is  mainly  paid  by  the  wages  they  earn  in 
England  and  Scotland,  both  by  the  men  and  by 
some  of  the  daughters. 

Mr.  Macartney. 

8676.  Is  it  your  view  then  that  these  small 
holdings  of  two  of  three  acres  are  looked  .upon  as 
accommodation,  the  house  to  live  in,  and  so  on  ? 
— Oh,  dear,  no;  not  at  all. 

8677.  Then  how  do  you  explain  it ; you  say 
they  earn  the  wages  in  England  ? — They  do. 

8678.  Then  what  do  they  come  over  to  Ireland 
for  ? — Come  over  to  Ireland  for  ? 

8679.  What  do  they  stop  in  Ireland  for  if  they 
earn  the  wages  in  England  and  Scotland? — Do 
you  put  the  question  to  me  : Do  I consider  those 
accommodation  holdings  ? 

8680.  You  do  not  look  upon  them  as  farms,  I 
understand  you  to  say  ; I understood  you  to  say 
to  Mr.  M‘ Car  tan  that  they  did  not  support  their 
families  out  of  those  holdings  ? — I think  it  is  a 
matter  of  notoriety. 

8681.  Quite  so ; I quite  agree  with  you  ? — I 
think  it  is  a matter  of  notoriety  that  the  farms  in 
the  W est  of  Ireland,  in  Galway,  Mayo,  and  even 
in  parts  of  Donegal,  would  not  support  the  people 
who  live  upon  them,  and  if  it  were  not  that 
they  earned  wages  in  England  and  Scotland 
they  could  not  possibly  pay  any  rent. 

8682.  I quite  agree  with  you,  and  what  I 
want  to  put  to  you  is,  that  earning  their  wages  in 
England  and  Scotland  they  find  it  convenient  to 
retain  this  place  in  Ireland,  as  a place  where 
they  find  a house  and  accommodation  ground 
connected  with  it? — They  find  it  not  only  con- 
venient— 

8683.  But  probably  cheaper? — I suppose  it  is 
cheaper.  It  is  their  home  in  Ireland  ; they  have 
lived  on  it  for  years,  and  they  return  to  it  with 
their  wages,  and  pay  the  rent. 

8684.  For  years  they  work  in  England  and 
Scotland,  and  all  the  while  keep  their  home  in 
Ireland? — And  if  they  did  not  go  to  England 
and  Scotland. they  could  pay  nothing. 

Mr.  M'-Cartan. 

8685.  A great  deal  of  what  they  earn  there 
they  pay  to  the  landlord?— The  landlord  gets 
the  first  of  it. 

8686.  Is  not  what  you  say  about  the  West  of 
Ireland  equally  true  about  large  portions  of 
County  Down  and  County  Antrim  along  the 
coast? — Yes,  there  is  a great  number  along  the 
coast ; a number  of  the  tenants  come  over  here 
to  fish. 

8687.  These  little  holdings  afford  the  poor 
people  a home,  do  they  not  ? — They  do. 

8688.  And 
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Mr.  M‘  Cartan— continued. 

8688.  And  with  very  scanty  fare? — Very 

scanty  fare.  , . 

8689.  Now,  as  to  sub-letting,  is  it  your  ex- 
perience that  the  provisions  against  sub-letting 
and  sub-division  are  used  by  the  landlords,  not 
so  much  to  prevent  the  sub-letting  or  the  sub- 
division, as  to  prevent  fair  rents  being  fixed  when 
they  come  into  court  ? — Well,  in  the  majority  of 
cases  of  sub-letting  and  sub-division  they  have 
crone  on  for  a few  years,  and  the  landlord  has 
certainly  stood  by  and  not  objected  to  it  until  the 
case  comes  into  court. 

8690.  Then  when  for  the  first  time  they  come 
into  court  to  get  a fair  rent  fixed,  the  landlord 
makes  use  of  the  circumstance  as  to  sub-letting  ? 
— I had  a case  before  me  in  Armagh  in  which 
there  was  a sub-letting  of  a small  portion  of  a 
house  and  two  acres  of  land,  and  it  was  proved 
in  court  before  me  that  that  sub-letting  had 
been  in  existence  for  2 1 years. 

8691.  And  it  never  was  challenged  until  they 
came  into  court  to  get  a fair  rent  fixed  ? — It 
never  was  challenged. 

8692.  I understood  you,  as  to  town-parks,  that 
you  see  no  reason  why  the  artificial  boundary 
should  continue,  so  long  as  the  landlord  would 
<ret  the  rent  that  he  was  entitled  to  for  the 
holding  ? — So  long  as  he  gets  a full  agricultural 
or  proximity  rent  or  accommodation  rent,  or 
whatever  it  may  be,  whatever  rent  the  holding 
would  bear,  taking  every  circumstance,  its 
proximity  to  the  town,  its  accommodation,  and 
whatever  it  would  bear,  into  account. 

8693.  Contrary  to  the  view  held  by  Mr. 
Doyle,  it  is  your  view  that  there  would  be  no 
trouble  on  the  part  of  the  Commissioners  in 
fixing  rent  on  such  holdings  ?■ — Oh,  no,  none 
whatever. 

8694.  It  would  protect  the  tenant  against 
eviction,  and  give  him  some  security  ? — It 
would. 

8695.  And  deprive  the  landlord  of  nothing, 
except  the  right  of  eviction  ? — That  is  so. 

8696.  Now  here  is  a case  that  affects  the 
Ulster  custom  that  I want  to  call  your  attention 
to.  It  is  a case  of  William  Harper,  whom  you 
know,  I think,  a solicitor  in  Belfast.  He  held  a 
farm  (a  holding)  by  lease.  The  lease  was  dated 
May  1874;  it  was  made  after  the  passing  of 
the  1870  Act.  A new  dwelling-house,  and 
other  outbuildings  had  been  erected  prior  to 
the  date  of  the  lease.  He  took  advantage  of 
the  1887  Act  to  come  into  coui't  to  have  a fair 
rent  fixed,  and  the  question  was  raised  by  the 
landlord  that,  as  he  came  into  court  now,  the 
buildings  erected  before  the  lease  belonged  to 
the  landlord,  rent  should  be  charged  on 
them,  although,  under  the  case  of  Adams 
v.  Dunseath,  he  was  entitled  to.  the  build- 
ings as  his  own  during  the  whole  term  of  the 
lease  which  had  some  years  to  ruu  ; is  it  the  law, 
as  has  been  held  in  this  case,  that  what  the  Act 
of  Parliament  gave  with  the  one  hand  was 
taken  away  by  the  other  hand,  and  that  rent 
was  chargeable  upon  the  buildings? — That  would 
be  so,  but  I do  not  know  the  name  of  Mr.  Harper’s 
case. 

8697.  It  is  not  a case  where  the  buildings  were 
too  good  for  the  holding  or  unsuitable  ; the  case 
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Mr.  M(  Cartan — continued, 
was  decided  by  the  Land  Commission,  and  is  at 
the  present  time  before  the  Court  of  Appeal ; it 
was  decided  by  the  Chief  Commission  ? — I do  not 
know  the  case. 

8698.  When  the  tenant  came  into  court  under 
the  1887  Act,  he  got  his  leasehold  converted 
first  of  all  into  a present  tenancy,  and  then  to 
have  a fair  rent  fixed  ; the  court  charged  rent 
upon  the  buildings  which  were  made  prior  to  the 
lease  ? — I think  that  is  very  likely. 

8699.  The  whole  policy  of  the  1870  Act  was 
to  protect  the  tenant,  and  to  prevent  him  from 
contracting  out  of  the  improvements  he  made  ? 
-Yes. 

8700.  That  is  where  the  Ulster  custom  did  not 
exist? — Was  it  the  po'icy  of  the  Act  of  1870  ? 

8701.  I believe  it  has  been  held  now  by 
Justice  • Bewley  that  that  did  not  extend  to 
prevent  him  contracting  out  of  the  Ulster  custom  ? 
— I should  like  to  see  the  report  of  the  case 
before  I could  offer  an  opinion  upon  it. 

8702.  Here  are  Mr.  Justice  Bewley’s  own 
w ords : “ There  is  no  provision  in  the  Act  of 
1870  prohibiting  the  tenant  of  an  Ulster  tenant- 
right  holding  from  contracting  himself  out  of  the 
benefits  of  the  Act  in  respect  of  the.  custom.  If 
a person  is  free  from  any  legal  disability  there  is 
nothing  to  prevent  him  from  contracting  himself 
out  of  the  provisions  of  any  Act  intended  for  his 
benefit  unless  he  is  prohibited  or  restrained  by 
statute  and  therefore  it  would  appear  to  be 
quite  competent  for  any  tenant  holding  under 
the  Ulster,  custom  to  contract  that  he  should 
not  seek  to  enforce  his  custom  in  reference  to 
any  particular  item  of  improvement.  It 
therefore  goes  to  show  that  it  would  be  quite 
competent  for  the  tenant  of  the  holding 
to  which  the  Ulster  custom  applied  to  contract 
out  of  that,  and  it  appears  that  owing  to  the 
absence  of  such  a provision,  this  case  of  Mr. 
Harper’s  was  decided  against’  them,  but  it  was  to 
come  before  the  Court  of  Appeal.  At  all  events, 
is  it  your  view  that  tenants  in  Ireland  should  be 
prevented  from  contracting  so  as  to  give  up 
their  improvements  to  the  landlord  except  by 
purchase  or  proper  compensation  of  some  kind? 
— I think  the  policy  of  the  Act  of  1870  was  a 
good  policy,  and  I think  it  should  be  carried  out, 
and  if  the  law  does  not  carry  it  out,  that  the 
law  should  be  amended  so  as  to  make  it  per- 
fectly clear. 

8703.  And  if  the  law  was  charged  in  that 
direction,  it  would  protect  the  tenant  from  in- 
justice when  in  the  power  of  the  landlord? — 
It  would  be  giving  better  effect  to  the  policy  of 
the  Act  of  1870. 

8704.  There  is  another  matter  which  I think 
has  not  been  much  touched  upon  yet,  that  is, 
cases  where  the  landlords  borrowed  from  the 
Board  of  Works  money  to  make  drains  on 
their  farms.  There  have  been  a considerable 
number  of  holdings  in  Ireland  on  which  drains  have 
been  made  by  money  which  the  landlord  borrowed 
from  the  Board  of  Works,  and  in  respect  of  which 
he  charged  the  tenants  interest  which  was  after- 
wards embodied  in  the  rents.  Have  you  any 
experience  of  such  cases  ? — Yes,  I have.  I have 
met  with  many  cases  where  the  landlord  has 

3 I 2 joined 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


430  MINUTES  OP  EVIDENCE  TAKEN  BEFORE  THE 


9 July  1894.]  Mr.  Greer.  [ Continued . 


Mr.  M‘.  Cartan — continued, 
joined  a tenant  in  going  to  the  Board  of  Works 
to  borrow  money  for  the  purpose  of  draining. 

8705.  And  when  the  money  was  borrowed  did 
he  charge  the  tenant  the  interest,  or,  in  other 
words,  did  the  tenants  pay  to  him  what  he  was 
obliged  to  pay  to  the  Board  of  Works  in  instal- 
ments ? — You  are  aware  the  Board  of  Works  ad- 
vance money  to  be  repaid  by  instalments  which 
cover  principal  and  interest  in  a certain  time  ? 

8706.  Yes? — Those  instalments  were  always 
charged  to  the  tenant,  and  on  some  receipts  that 
were  produced  before  me  there  was  set  out  so 
much  for  rent  and  so  much  drainage  instalment. 

8707.  Have  you  met  any  cases  in  which  those 
instalments  which  were  charged  in  the  rent  con- 
tinued to  be  charged  after  the  principal  had  been 
paid? — Yes,  a good  many.  They  are  very 
often,  as  you  say,  absorbed  in  the  rent ; they 
ceased  to  set  out  on  the  face  of  the  receipt  so 
much,  say,  for  drainage,  and  so  much  for  rent, 
and  the  receipt  was  given  in  the  ordinary  way, 
a lump  sum  for  rent. 

8708.  A lump  sum  for  rent ; but  it  did  include 
the  instalment  ? — It  did  include  the  instalment. 
We  had  evidence  before  us  that  at  the  particular 
time  the  rent  was  increased  that  rent  exactly 
represented  the  amount  of  the  drainage  instal- 
ment. 

Mr.  T.  W.  Russell. 

8709.  And  had  the  drainage  instalment,  been 
paid  off? — Yes.  This  was  probably  30  years 
afterwards. 

Mr.  M‘ Carta?). 

8710.  I dare  say  in  these  cases  those  were  cir- 
cumstances which  the  Commissioners  were  bound 
to  take  into  consideration  ? — It  came  before  us 
as  an  increased  rent,  that  is  the  way  it  came 
before  us,  and  at  that  time  the  tenant’s  explana- 
tion was  that  he  had  for  some  years  paid  in 
the  shape  of  a drainage  instalment,  and  that 
afterwards  that  has  gone  into  the  rent.  ' 

8711.  In  your  experience  I suppose  you  have 
met  with  a great  many  cases  where  estates  had 
been  re-valued,  either  before  the  passing  of  the 
1881  Actor  before  1870? — Oh,  yes;  a valuer 
had  gone  upon  them  ; a great  many  of  them 
were  re-valued  for  sale  in  the  Landed  Estates 
Court. 

8712.  And  some  of  them  were  re-valued  not 
for  sale,  but  for  another  purpose? — Yes. 

8713.  Is  it  your  experience  that  the  re-valua- 
tion of  the  rents  upon  an  estate  was  always  done 
with  the  object  of  increasing  the  rents? — Well, 
certainly  I never  had  a case  before  me  in  which 
the  re-valuation  reduced  the  rent ; but  I have 
often  been  puzzled  by  the  valuations,  because 
they  seemed  to  be  more  a percentage  put  upon 
the  rental  of  an  estate  than  each  individual  farm 
valued  upon  its  own  merits,  as  we  do. 

8714.  Did  you  ever  meet  with  a case  (I  do  not 
want  to  mention  the  name)  where  in  open  court 
the  gentleman  who  had  made  the  re-valuation 
swore  that  he  was  paid  by  the  percentage  of 
increase  that  he  made  ? — I am  afraid  you  are 
treading  now  upon  very  professional  grounds,  so 
far  as  you  are  concerned  yourself.  You  refer 
to  a County  Down  case  ? 


Mr.  M‘  Cartan — continued. 

8715.  I do ; yes  ? — It  was  so  stated. 

8716.  That  the  gentleman  who  re-valued  the 
estate  was  paid  by  the  percentage  of  increase 
that  he  put  upon  it  ? — It  came  out  in  evidence 
before  me  that  he  was  remunerated  for  his  valua- 
tion by  a percentage  upon  the  amount  that  he 
added  to  the  existing  rent. 

Mr.  T.  W.  Russell. 

8717.  Was  paid  by  results  you  mean? — Yes, 
was  paid  by  results. 

Mr.  Me  Cartan. 

8718.  Do  you  remember  the  case  of  Cunning, 
ham  v.  Boyle  ? — Yes. 

8719.  What  was  the  effect  of  the  decision  in 
that  case  ? — That  was  a case  I heard  at  Ardara, 
in  County  Donegal. 

8720.  What  were  the  facts  of  the  case  ? — 
The  facts  of  the  case  were  that  Boyle  was  a 
tenant  of  the  Marquis  of  Conyngham  ; Boyle 
sold  his  interest,  and  the  landlord  objected  to 
take  the  incoming  tenant  on  the  ground  that  the 
incoming  tenant’s  holding  did  not  adjoin  Boyle's 
holding ; at  least,  the  holding  that  Boyle  sold. 
Well,  I fixed  a i-ent  on  it,  although  I did  not  con- 
sider that  the  usage  of  the  office  was  very  clearly 
proved,  but  that  was  a usage  of  the  custom,  and 
I fixed  the  rent.  I was  reversed  in  that,  it  was  a 
very  small  case,  and  the  Land  Commission  dis- 
missed the  application.  Boyle  appealed  to  the 
Court  of  Appeal,  and  the  Court  of  Appeal  con- 
firmed the  Land  Commission,  but  that  was  the 
point  in  the  case. 

8721.  There  was  a very  big  principle 
involved  ? — Yes. 

8722.  That  is  a modification  of  the  Ulster 
custom  ? — Yes,  of  that  usage. 

8723.  There  is  another  case  you  know  of, 
Wilson’s  ? — That  was  a County  Antrim  case. 

8724.  In  that  case  I understand  the  rent  was 
fixed  at,  I think,  about  120/.  by  the  Sub-Commis- 
sion, the  fair  rent  was  fixed  at  120/.  ; Mr.  Byrne 
and  Mr.  Weir,  I think,  were  your  colleagues  at 
the  time  ? — Yes,  they  were  my  colleagues  at  the 
time. 

8725.  There  was  an  appeal,  and  a court  valuer 
was  sent  down,  a Mr.  Jephcott,  who  is  now  a 
Sub-Commissioner,  and  his  valuation  was  130/.? 
— Y es,  that  is  so. 

8726.  And  the  Chief  Commission  fixed  the 
rent  on  his  evidence  ? — The  Chief  Commission 
increased  our  rent  of  120/.  to  130/.  on  Mr. 
Jephcott’s  report  and  whatever  evidence  they 
heard. 

8727.  That  is  to  say,  one  gentleman,  Mr. 
Jephcott,  came  down,  and  on  the  evidence  he 
gave,  or  rather  the  report  he  gave,  they  increased 
the  rent  fixed  by  two  lay  Commissioners,  who 
went  out  and  inspected  the  farm,  and  were  com- 
petent, I suppose,  to  do  the  work  ? — They  were 
both  very  competent. 

Mr.  Brodrick. 

8728.  With  regard  to  this  question  of  sub- 
division, do  you  think  it  is  in  the  interest  of  the 
State  that  the  present  number  of  holdings  in 
Ireland  should  be  largely  increased  ? — I do  not 

think 
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Mr.  Brodrick — continued, 
think  that  they  should  be  largely  increased,  but, 
as  I have  said  before,  I am  speaking  of  cases 
where  subdivision  has  taken  place,  and  has  been 
jn  existence. 

8729.  When  you  say  existing,  what  you  mean 
is  that  certain  people  have  been  cultivating  the 
land  together  ? — Yes  ; quite  so. 

8730.  Is  not  that  rather  a different  thing  to 
subdivision  ? — No,  I do  not  see  that;  there  may 
be  a technical  difference  as  to  the  paying  rents 
separately. 

8731.  Is  it  not  your  experience  that  where  two 
sons  of  the  same  father  (the  case  you  put)  culti- 
vated the  holding  with  the  father,  the  holding  is 
treated  as  all  one  ; that  it  is  not  divided  for  the 
purpose  of  the  rent  as  a rule  ? — He  does  not 
divide  it,  you  know,  until  his  death  ; he  generally 
keeps  control  over  it  himself ; but  at  his  death 
the  two  parties  are  there  in  occupation ; they 
have  each  been  contributing  towards  the  rent  for 
a number  of  years,  and  I cannot  see  that  it  is  any 
advantage  to  the  landlord  to  say:  “You  shall 
not  have  a rent  fixed  upon  this  because  you  are 
both  there  ” ; he  has  been  taking  the  rent  from 
them  both. 

8/32.  Do  not  you  think  that  if  you  once  re- 
cognised the  principle  of  sub-division  in  this  way 
you  would  largely  increase  the  cases  of  sub- 
division ? — I do  not  think  so  ; there  is  not  a 
disposition  to  sub-divide  ; there  are  not  so  many 
people  there  to  sub-divide  the  land  amongst. 

8733.  You  are  aware  that  in  the  first  50  years 
of  this  century  sub-division  increased  very 
largely  ? — I think  it  did  to  a rather  disastrous 
extent. 

8734.  And  that  great  poverty  followed  amongst 
the  population  ? — I do  hot  know ; we  are  not 
overburdened  with  population  in  some  parts 
now. 

8735.  In  some  parts,  but  in  other  parts  you 
are  ; is  it  not  your  experience  that  it  is  the  fact 
that  a man  who  cannot  get  land  when  his  father 
dies  will  emigrate  ; does  it  not  tend  to  increase 
emigration  ? — I do  not  know. 

8736.  One  family  or  the  other  goes? — I find  a 
great  many  of  them  go  before  the  father  dies. 

8737.  Could  not  you  kindly  answer  my  ques- 
tion : Is  it  not  the  fact  that  when  the  head  of  the 
family  dies,  it  very  often  happens  that  some 
members  of  the  family  go  away  and  leave  the 
land  ? — I suppose  it  does  happen,  but-  I have  not 
much  judicial  knowledge  of  il.  My  experience 
would  tell  me  that  it  does  happen  frequently. 

8738.  Do  you  think  for  the  general  agricul- 
tural prosperity  of  the  country  that,  you  do  any 
good  by  facilitating  sub-division  at  all? — I would 
not  facilitate  sub-division,  but  where  it  exists 
really  to  get  the  people  quieted  in  their  holdings, 
and  satisfied  and  contented,  if  I was  a landlord  I 
would  not  raise  the  objection  ; I would  say, 
“ Fix  the  rent  in  the  name  of  both  these  two 
men.” 

Mr.  Sexton. 

8739.  Is  it  not  a fact  that  when  once  a judicial 
rent  is  fixed  sub-division  becomes  a breach  of  the 
statutory  condition  '! — You  caunot  sub-let  after 
that. 

0.122. 


Mr.  Brodrick. 

8740.  You  have  rather  strong  views  upon  the 
subject  oi'  sub-letting,  have  you  not  ? — Not 
very  strong.  I try  to  give  you  the  result  of  my 
experience. 

8741.  You  told  Mr.  Macartney,  I think 
(Question  8266),  that  in  your  view  “ the  restric- 
tions on  sub-letting  to  other  than  labourers 
required  for  the  cultivation  of  a holding  ought 
to  be  abolished  ” ? — I do  think  so. 

8742.  On  what  ground  do  you  think  the  tenant 
should  be  allowed  to  sublet  that  which  he  accepts 
from  his  landlord  at  a fair  rent  ? — There,  again, 
these  sub-lettings  have  taken  place,  and  are  in 
existence ; the  tenants  have  been  sub-letting 
and  got  contributions  towards  their  rent.  Sup- 
pose there  is  a holding  of  40  acres  in  the  county 
of  Antrim,  which,  we  will  take  it,  has  got  six  or 
seven  cottiers’  houses  upon  it,  all  under  the  one 
roof,  perhaps  those  houses  were  used  previously 
by  band-loom  weavers,  probably  some  members 
of  the  man’s  family  worked  at  weaving  ; he  has 
those  houses,  he  turns  them  to  account  and 
lets  them  off  at  6d.,  i)d.,  or  Is.  a week,  with  an 
acre  of  land  attached,  he  lets  them  to  a carpen- 
ter or  to  a blacksmith,  people  who  are  useful  in  the 
neighbourhood,  and  I do  not  see  that  it  is  good 
policy  to  say.  Because  you  have  done  that  and 
are  giving  encouragement  to  people  to  come  and 
live  here  and  help  to  pay  the  rent,  you  shall  not 
have  the  rent  fixed  because  these  people  are  in 
occupation. 

Mr.  Macartney. 

8743.  Do, you  know  those  rents  of  your  own 
knowledge? — Sixpence,  9 d.,  and  Is. 

8744.  Yes  ? — Yes,  I do. 

8745.  In  the  hand-loom  district  ? — I do, 
certainly  ; especially  round  about  Ballyinoney. 

Mr.  Brodrick. 

8746.  Are  you  not  aware  that  in  many  of  those 
cases  where  it  is  sub-let  to  others  it  is  sub-let  at 
very  large  sums? — That  is  for  the  land  you 
mean  ? 

8747.  Yes? — The  houses  do  not  run  more  than 
from  6d.  to  Is.  a week,  and  the  tenant  keeps 
them  in  repair  and  pays  all  the  taxes  upon 
them. 

8748.  If  the  tenant  does  not  tvant.  to  farm  the 
land  himself,  do  not  you  think  the  landlord 
ought  to  have  something  to  say  as  to  whom  it  is 
let  to  ? — These  are  very  small  portions  of  the 
holding  tii  at  I am  speaking  of  now  ; merely 
cottier  holdings. 

8749.  Let  us  get  to  the  bottom  of  this ; you 
think  the  tenant  should  have  a fair  rent,  do  not 
you  ? — Y es. 

8750.  And  that  he  shall  be  allowed  to  sell  his 
tenant-right  ? — Y es. 

8751.  Even  when  he  has  been  allowed  to  sub- 
let any  portion  of  the  holding  he  likes;  that  is 
your  contention  ? — I am  speaking  of  these  sub- 
lettings which  have  taken  place,  sub-lettings  that 
are  there;  he  cannot  sub-let  after  he  gets  his 
judicial  term  fixed  ; he  could  not  sub  let  an  inch 
after  that. 

3 1 3 8752.  If 
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Mr.  Brodriclt — continued. 

8752.  If  he  has  20  acres,  and  he  can  only  farm 
10,  he  is  to  be  allowed  to  sub-let  the  other  10  ? — 
If  he  has  had  that  other  10  acres  sub-let  for  10  or  15 
years,  with  no  written  or  express  consent  of  the 
landlord,  yet  if  the  Commissioners  found  that  it 
was  sub-let  and  that  the  landlord  had  acquiesced 
in  that  sub-letting  for  15  years,  I would  not  let 
the  landlord  come  in  at  the  end  of  that  15  years 
and  say  “ You  shall  not  have  a rent  fixed  on  that, 
because  you  have  sub-let  those  10  acres,”  when 
he  had  stood  by  and  allowed  it  to  take  place. 

8753.  But  you  would  give  the  man  a chance 
after  he  had  got  a fair  rent  fixed,  as  I under- 
stand ? — Oh,  no,  I do  not  say  that ; I would  not 
disturb  the  present  law  at  all.  He  is  precluded 
from  sub-letting  during  the  statutory  term. 

Mr.  Sexton. 

8754.  You  would  not  interfere  with  the  statu- 
tory condition  ? — I would  not  interfere  with  the 
statutory  condition  in  that  respect  at  all.  I am 
dealing  with  past  cases,  and  there  are  an  immense 
number  in  Ireland.  I am  dealing  with  the  thing 
as  it  exists  now  upon  holdings  upon  which  no 
judicial  rent  has  been  fixed  ; but  so  far  as  the 
future  is  concerned  I would  allow  the  statutory 
restriction  to  continue  to  operate. 

Mr.  Brodrick. 

8755.  When  you  say  “ in  regard  to  past 
cases,”  would  it  not  be  fair  that  the  landlord 
should  claim  that  the  sub-tenant  should  hold 
direct  from  him  ; that  the.  farm,  in  fact,  if  split 
up,  should  be  split  up  for  the  purposes  of  the 
fair  rent  ? — That  would  involve  an  inquiry  into 
this.  How  much  the  sub-tenants  were  paying  the 
tenant. 

8756.  Quite  so? — And  if  the  landlord  chose  to 
take  over  these  buildings  and  these  small  gardens, 
and  reduce  the  tenant’s  rent  by  the  amount  that 
the  tenant  had  been  receiving  from  his  sub- 
tenants, it  would  probably  be  equitable  enough. 

8757.  Would  not  that  be  a fairer  process  ? — 
I think  that  would  be  a very  fair  process. 

8758.  With  regard  to  these  agreements,  which 
you  say  Lord  Donoughmore’s  Committee  affected, 
you  answered  a great  many  questions  of  Mr. 
Macartney  upon  that  point;  as  to  this  general 
belief,  which  I heard  for  the  first  time  the  other 
day,  that  the  whole  of  the  Land  Act  was  going 
to  be  done  away  with  and  repealed,  I want  to 
know  how  did  that  come  before  you  ; did  that 
come  before  you'  in  court  at  all  ? — Only  so  far 
as  some  of  these  agreements  turned  up.  Of 
course  it  was  never  stated  in  court  to  me,  <c  I 
signed  that  agreement  because  I was  afraid  of 
Lord  Donoughmore’s  Committee,  or  of  the  effect 
of  Lord  Donoughmore’s  Committee.”  That 
never  was  stated,  but  it  certainly  was  felt  in  the 
North  of  Ireland,  Down,  Antrim,  and  Derry, 
with  which  I was  more  connected.  It  did  pre- 
vail very  largely  among  the  people. 

8759.  I want  to  ask  you  to  kindly  give  us 
some  justification  for  that  statement.  I should 
like  to  know  whether  in  the  North  of  Ireland  at 
that  time  they  did  not  know  that  there  was  a 
very  large  majority,  the  same  majority  which 
passed  the  Bill,  still  existing  in  the  House  of 


Mr.  Brodrick — continued. 

Commons  and  which  existed  for  several  years 
afterwards.  I want  to  know  if  there  is  any  justi- 
fication for  this  idea.  You  have  said,  I think, 
that  there  was  a tendency  also  to  fix  the  rents 
higher  in  consequence  of  the  sitting  of  the  Lords’ 
Committee  ? — Oh,  no  ; I do  not  think  1 said  that ; 
if  I did  say  that  you  must  have  misunderstood 
me. 

Mr.  Macartney. 

8760.  I think  you  told  me  it  had  no  effect 
whatever  upon  you  ? — I did. 

Mr.  Brodrick. 

8761.  I thought  I recollected  that  you  said 
there  was  a tendency  on  the  part  of  the  Sub- 
Commissioners  to  fix  the  rents  high  ? — I did  not 
say  that. 

8762.  You  answered  Mr.  Sexton  with  regard 
to  the  question  of  Robb  v.  Downshire,  which  is 
one  of  the  cases  you  decided.  I do  not  think 
you  told  Mr.  Sexton ; I do  not  think  he  asked 
j’ou,  did  he,  what  the  previous  history  of  that 
case  was  before  the  tenancy  got  into  the  hands  of 
Mr.  Robb? — No,  he  did  not  ask  me. 

8763.  Could  you  give  us  exactly  the  facts  of 
that  case  ? — I can.  There  was  a lease  of  1855. 

Mr.  M(  Carton. 

8764.  There  were  two  cases,  I believe? — 
There  were  two  cases ; one  of  them  was  a rent 
of  145/. ; then  there  was  a similar  case  where 
the  rent  was  only  20/.,  which  was  the  case  of  Mi*. 
Robb’s  son,  Mr.  Robb  junior. 

Mr.  Brodrick. 

8765.  The  lease  which  Mr.  Robb  bought  was 
a lease  made  to  a Mr.  Weir,  was  it  not  ? — That 
was  a demise  of  the  11th  January  1855  to  one 
Thomas  Weir  of  94  acres  2 roods  11  perches  sta- 
tute measure,  for  a term  of  21  years,  at  the  yearly 
rent  of  120/.  It  was  an  ordinary  agricultural 
lease,  containing  the  usual  covenants  to  be  found 
in  such  leases  on  Lord  Downshire’s  estate,  and 
amongst  other  provisions  it  bound  the  lessee  to 
pursue  a certain  course  of  husbandry. 

8766.  Was  there  any  record  of  the  expendi- 
ture on  the  holding  by  Mr.  Weir,  the  tenant 
under  that  lease  of  1855? — I am  not  sure  about 
that ; 1 think  it  is  very  likely. 

8767.  There  was  none  shown,  was  there  ? — I 
think  not. 

8768.  Not  that  you  know  of  ? — No. 

8769.  1 was  informed  perhaps  you  would 
know  that  from  your  report  that  100/.  was  paid  ? 
— No,  that  was  not  so. 

8770.  At  all  events  the  holding  was  near  the 
town  of  Belfast,  as  well  as  I recollect  ? — I have 
it  here,  but  I tbink  it  was  four  or  five  miles  from 
Belfast ; it  was  certainly  very  close  to  Belfast. 

8771.  When  did  Weir  sell  his  tenancy;  is  it 
a fact  that  he  sold  the  tenancy  in  1883  ? — I think 
that  was.  the  time  that  Mr.  Connor  bought ; he 
sold  his  interest  on  the  1st  February  1883  to  Mr. 
Charles  C.  Connor  for  the  sum  of  1,900/. 

8772.  Therefore  in  point  of  fact  this  is  what 

he 
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Mr.  Brodrick — continued, 
he  got  for  a tenancy  for  which  he  paid  nothing ; 
he  held  it  on  a lease  at  1457.,  and  got  1,9007. 
for  his  tenancy  ?— Oh,  no  ; he  did  not  get  1,9007. 
Do  you  mean  Mr.  Robb  or  Mr.  Connor  ? 

8773.  I am  speaking  about  Mr.  Weir;  Mr.  Weir, 
as  I understood  you,  got  1,9007.  off  Mr.  Connor? 
— I will  give  you  the  facts,  perhaps  that 
will  be  the  shortest  way  : Mi-.  Weir,  who 
had  been  tenant  under  a former  lease,  dated  1855, 
and  made  to  his  father,  sold  his  interest  on  the 
1st  February  1883  to  Mr.  Charles  C.  Connor 
for  a sum  of  1,9007.,  and  Mr.  Connor,  in  con- 
sideration of  2,0007.,  assigned  his  interest  to  the 
present  tenant,  Mr.  Robb,  on  the  10th  October 
1883. 

Mr.  Macartney. 

8774.  Was  Mr.  Connor,  the  tenant,  a farmer? 
— No,  he  is  a Member  of  the  House. 

Mr.  Brodrick. 

8775.  So  that  what  was  bought  by  Mr.  Connor, 
and  subsequently  by  Mr.  Robb  for  2,0007.,  was 
the  bare  right  of  occupancy  and  the  advantage 
of  the  lease? — It  was  the  tenant-right  of  Mr. 
Weir  in  that  holding. 

8776.  Mr.  Weir  cleared  1,9007.,  and  Mr. 
Connor  cleared  2,0007.,  and  in  that  way  there 
was  2,0007.  cleared  out  of  that  holding  ? — Do  not 
take  that  from  me,  I am  not  going  to  say  “ yes  ” 
to  that.  He  did  not  clear  that,  I take  it,  because 
if  Mr.  Weir  sold  to  Mr.  Connor  for  1,9007.  he 
sold  him  all  his  improvements  and  his  buildings ; 
he  did  not  clear  1,9007.  out  of  it ; probably  what 
he  sold  mav  have  cost  him  the  whole  of  the 
1,9007. 

8777.  What  were  the  improvements,  and  what 
were  the  buildings,  because  none  were  proved, 
as  I understood  ? — Oh,  yes  ; there  were  improve- 
ments proved. 

8778.  Perhaps  you  can  tell  us,  as  you  tried  the 
case  ; I thought  that  was  what  influenced  your 
mind,  that  he  had  sold  the  right  of  occupancy  ? 
— This  is  the  file ; this  is  the  best  evidence  I 
have  on  the  subject:  “ Improvements  allowed  to 
tenant,  and  found  to  exist  after  inspection,  to  be 
stated  in  detail : ” “ Extensive  alterations  and 
improvements  in  dwelling-house,  offices,  and 
labourers’  cottages,  also  in  gate-lodge ; 50  acres 
drained,  including  1£  acres  which  was  claimed  as 
reclamation ; large  wooden  shed,  buildings,  ex- 
cept above  named  as  tenant’s  improvements.” 

8779.  What  did  you  assess  the  value  of  those 
at  ? — That  is  just  where  the  pink  form  is  de- 
fective ; it  does  not  tell.  I have  been  advocating 
that  it  should  tell  what  they  were  assessed  at. 

8780.  You  think  those  improvements  are  what 
he  sold  ? — They  are. 

8781.  You  are  not  prepared  to  say  that  those 
improvements  are  worth  1,9007.  ? — No,  I am  not ; 
it  represented  a large  portion  of  it,  I am  sure. 

8782.  But  it  is  obvious,  is  it  not,  that  Mr. 
Robb  in  paying  2,0007.  was  buying,  to  a great 
extent,  the  proximity  of  the  land  to  Belfast  ? — 
That  was  certainly  an  element. 

8783.  Now  you  are  in  favour,  are  you  not,  of 
town-parks  being  excluded  from  the  Act?— Not 
being  “excluded.” 

0.122. 


Mr.  Brodrick — continued. 

8784.  Being  admitted  to  the  Acts? — Yes, 
being  admitted. 

8785.  At  present  there  is  no  tenant-right  on 
town-parks,  is  there  ? — In  one  or  two  small  dis- 
tricts there  are  ; around  Ballymoney  there  is. 

Mr.  T.  W.  Russell. 

8786.  And  Ballycastle,  I think  ? —And  Bally- 
castle  ; but  it  is  the  exception. 

Mr.  Brodrick. 

8787.  But  in  the  majority  of  towns? — In  the 
majority  of  towns  there  is  none. 

8788.  In  the  majority  of  towns  in  the  hands  of 
the  landlord  or  let  from  year  to  year  or  on  short 
terms  ? — Yes. 

8789.  Would  not  the  fact  of  your  fixing  what 
you  call  an  agricultural  rent,  with  allowance  for 
proximity,  immediately  create  a tenant-right  on 
those  holdings  of  town-parks? — No,  I think  not; 
it  would  immediately  create  a judicial  term. 

8790.  Supposing  your  contention  were  held 
good,  and  that  the  law  allowed  you  to-morrow  to 
give  a man  a 15  years’  term  in  a town-park,  do 
you  suppose  he  would  not  sell  the  tenant-right  of 
that  for  a large  sum? — He  would  sell  it;  if  a 
tenant  in  Munster,  he  would  sell  his  judicial 
term  ; it  would  be  just  the  same  thing,  except 
that  he  would  get  more  money  for  it. 

8791.  Would  you  advbcate  putting  town-parks 
precisely  in  the  same  position,  subject  to  proxi- 
mity ? — I would  give  the  landlord  the  full 
value  ; I do  not  see  any  objection  to  it. 

8792.  Supposing  a landlord  wanted  the  land 
to  improve  a town  by  letting  a piece  of  ground, 
or  anything  else,  you  would  make  him  pay  the 
tenant  his  tenant-right  ? — No,  I should  not. 

8793.  What  would  you  do  ? — That  is  a matter 
which  would  have  to  be  considered  by  the  court. 
If  he  required  the  land  for  building  purposes, 
««nd  he  could  prove  it  was  to  the  advantage 
of  the  improvement  of  the  town  that  he  should 
have  a portion  of  this  taken  up,  I would  cer- 
tainly allow  him  to  take  it  up  at  any  time, 
and  not  wait  unti1  the  expiration  of  the  15 
years. 

8794.  If  you  want  land  for  any  purpose  in 
Ireland,  is  there  any  class  of  land  you  can  get 
free  of  tenant-right,  except  town-park,  demesne 
land,  or  land  in  the  landlord’s  hand ; is  there 
any  land  you  Can  get  for  any  purpose  ? — Not  in 
Ulster,  where  tenant-right  prevails. 

8795.  Quite  so;  you  have  got  to  pay  the 
tenant-right  ? — Yes. 

8796.  And  are  you  prepared  to  tell  me  that 

there  is  any  class  of  land  in  Ireland  out  of 
Ulster  which  would  command  such  a sum  for 
tenant-right  as  the  town-parks  round  these  towns? 
— I can  only  answer  that  question  in  this  way. 
I will  illustrate  it : Suppose  a tenant  has  a town- 
park,  and  that  he  is  paying  47.  or  57.  an  acre  for 
it,  and  that  he  comes  into  court  with  it, 
we  value  it,  and  say  it  is  worth  47.  or 
57.  per  acre.  If  the  landlord  then  wants 

to  get  a portion  of  it  after  12  months  or 

3 I 4 two 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


434 


MINUTES  OF  EVIDENCE  TAKEN  BEFORE  THE 


9 July  1894.] 


Mr.  Greer. 


[ Continued. 


Mr.  Brodrich — continued, 
two  years,  I should  give  him  that ; but  I would 
value  it  in  the  same  way.  The  tenant  s interest 
in  it  at  a rent  of  51.  per  acre  would  necessarily 
be  very  small. 

8797.  Would  you  establish  a different  system  ; 
would  you  say  that  the  Sub-Commissioners 
should  be  allowed  to  fix  a rent  on  town-parks, 
but  that  there  should  be  no  power  of  sale,  by  one 
tenant  to  another,  of  his  interest  in  the  same  ?— 

I should  let  them  sell,  certainly.  Why  should 
not  they  sell?  But  that  would  not  prevent  the 
landlord  coming  in  as  against  the  purchaser  to 
take  up  a piece  of  it  for  building  purposes. 

8798.  On  what  ground  do  you  ask  that  the 
landlord  should  have  to  buy  back  his  own  land 
for  building  purposes?— He  has  to  do  it  at  present. 

8799.  As  I understand,  you  suggest  to  the 
Committee  that  the  landlord  should  have  taken 
out  of  his  hands  land  left  in  the  town  which  he 
prefers  to  let  year  by  year,  that  that,  land  should 
be  put  into  the  hands  of  any  butcher  or  anybody 
in  the  town  who  desires  accommodation,  and  that 
then,  if  for  the  good  of  the  town  it  is  desirable 
to  erect  any  buildings  or  anything  else,  the  land- 
lord is  to  have  a bond  fide  tenant-right  fixed 
ao-ainst  him  on  that  land,  which  he  declined  to  part 
with  on  account  of  establishing  a tenant-right  ? 

In  the  case  1 put  he  would  have  very  little  to 
pay  ; if  the  tenant  is  paying  him  51.  an  acre 
he  is  paying  the  full  value,  and  the  tenant  would 
have  very  little  interest  to  be  paid  for. 

8800.  I think  we  must  go  upon  the  principle 
of  the  thing.  The  question  is  : Is  not  the  prin- 
ciple that  the  landlord  should  have  to  buy  back 
the  land  for  the  purpose  of  the  good  of  the  com- 
munity ; you  are  not  taking  the  interest  of  the 
community  against  the  landlord,  are  you  ; you 
are  taking  the  interest  of  the  tenant  against  the 
rest  of  the  community  ? — No. 

8801.  That  is  what  I put  to  you  : Is  it  not  the 
case  that  the  interest  of  the  one  man  who  is  to 
get  it  is  to  go  against  the  interest  of  the  rest  of 
the  community  ? — I do  not  see  that.  If  you 
crave  the  landlord  power  to  take  up  the  land  at 
any  time  for  any  purpose  that  tends  to  the  im- 
provement of  the  town,  I do  not  see  how  you  can 
prejudice  him,  particularly  if  the  tenant  is  paying 
a full  rent  for  it ; he  cannot  expect  to  get  very 
much  for  it.  The  landlord  has  the  larger  interest 

8802.  Is  it  not  obvious  that  the  landlord  can 
afford  to  let  the  town  have  it  on  better  terms  if 
he  has  not  got  to  pay  first  for  getting  it  back 
than  if  he  has  to  do  so  ?— But  my  experience  is 
that  the  landlord  does  not  do  it,  even  for  the  im- 
provement of  the  toAvn. 

Mr.  Sexton. 

8803.  He  ivould  get  as  much  as  he  could,  any- 
hoAV,  for  it,  I suppose,  do  not  you  think  so ; he 
would  take  as  much  as  he  could  get  for  it,  in  any 
case? — Naturally,  yes. 

Mr.  Brodrich. 

8804.  In  connection  Avith  this  I should  rather 
like  to  ask  you  another  question  : In  answer  to 
Question  8042  you  said  you  thought  the  bub- 
Commissioners’  decision  should  be  final?  Un 
questions  of  value. 


Mr.  Brodrich — continued. 


8805.  Now,  has  it  not  come  under  your  notice 
that  Sub- Commissioners  differ  a good  deal  in 
their  decisions  ? — They  have  ; but  the  percentage 
of  alteration  by  the  Chief  Commission  of  the 
rents  of  the  Sub-Commissions  has  not  been  very 
great,  if  you  take  them  as  a Avhole. 

8806.  Are  you  aware  that  Ave  have  had  it  in 
evidence  before  this  Committee  that  different 
lots  of  Sub-Commissioners  have  fixed  very  dif- 
ferent rents  on  the  same  class  of  land  ? — From 
Avliat  I have  heard,  I do  not  think  that  prevails 
to  any  great  extent  noiv. 

8807.  You  have  not  come  across  any  such 
cases  ? — No,  not  much. 

8808.  Do  not  you  think  the  question  of  refer- 
ence to  higher  authority  on  the  system  of  valu- 
ing has  had  something  to  do  with  the  uniformity 
of  decisions,  or  has  assisted  in  that  way  ? — I do 
not  think  so.  I have  always  held  this,  that  the 
Sub-Commission  have  better  opportunities  of 
j udginsr  of  the  A'alue  of  a holding  than  the  Appeal 
Court."'  The  Appeal  Court  are  guided  entirely 
by  a valuer  sent  doAvn  ex  parte  behind  the  back 
of  everybody  who  makes  his  valuation  ; of  course 
he  has  the  reports  of  the  other  Sub-Commis- 
sioners before  him. 

8809.  Do  you  consider  that  the  greater  diffi- 
culty lies  in  the  question  of  the  value  of  land, 
or  in  the  question  of  Avliat  improvements  should 
be  allowed  for? — Well,  I think  more  in  the 
question  of  Avhat  improvements  should  be  allowed 
for.  Most  Commissioners  that  I have  come 
across  are  very  competent  men ; they  know 
fairly  what  the  value  of  the  land  is. 

8810.  Have  you  not  found  in  some  cases 
Avhere  the  lay  Commissioners^  have  failed,  that 
you  have  great  difficulty  in  regard  to  fixing  the 
improvements,  the  value  ? — Not  where  they  are 
proved  in  court ; there  has  not  been  so  much 

8811  7Do  you  remember  the  case  of  McClel- 
land v.  Charlemont,  which  you  heard,  acreage 
21  acres,  old  rent  21 1.  18s.  6 d.,  in  which  the 
tenant  claimed  improvements  to  the  extent  of 
6461.,  where  you  allowed  him  1501.  as  the  amount 
proved?— I think  that  is  very  probable.  Ido 
not  recollect  the  case,  but  I am  quite  sure  that  is 
not  an  uncommon  case. 

8812.  Have  not  you  often  found  very  large 
sums  claimed? — Very  large  sums. 

8813.  And  you  have  had  to  cut  them  down  ? 


certainly.  . 

8814.  Do  not  you  think  that  m this  case 
the  values  Avould  be  very  difficult  for  a Sub- 
Commission  to  decide  ?— No,  they  are  not 
They  know  perfectly  Avell  what  drains  should 
cost  a perch,  and  Avhat  it  should  cost  to  drain  an 
acre  of  land,  and  they  do  not  take  the  tenant  s 
figures  in  all  these  cases. 

8815.  Do  you  find  it  easy  to  decide  questions 
of  deterioration  noiv ? — Yes;  I have  had  some 
cases  where  my  colleagues  have  reported  to  me 
that  the  land  has  been  deteriorated,  and  1 have 
invariably  made  the  tenant  pay  for  that  if  he  has 
done  it  carelessly  or  deliberately. 

8816.  Would  the  view  of  the  colleagues  who 
have  sat  Avith  you  as  a rule  be  that  the  tenant 
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Mr.  Brodrick — continued, 
should  not  profit  by  his  own  deterioration  ? — 
Certainly,  every  one  of  them. 

8817.  But  is  it  easy  to  establish  that? 

That  is  when  it  has  been  reported  to  me, 

“This  land  was  capable  of  doing  a great 
deal  better  than  what  it  has  been  doing, 
and  this  tenant  is  not  in  a good  way,  he  is  not 
thriving ; he  is  not  working  his  land  as  he  should 
do  ; he  has  allowed  it  to  become  deteriorated.” 

8818.  If  you  came  to  the  West  of  Ireland, 
how  would  you  deal  with  questions  of  this  kind  : 
a man  who  had  been  allowed  a certain  amount, 
say  1007.,  for  improvements  for  drainage,  the 
case  we  will  say  was  heard  six  years  ago ; he 
comes  in  again  at  the  end  of  the  next  judicial 
term,  either  a longer  one  or  the  shorter  one 
which  you  propose  ; he  claims  another  1007.  for 
drainage,  he  says  he  has  made  more  drains  in 
the  interval,  would  you  allow  him  another  5 per 
cent,  off  the  rent  of  that  ? — I do  not  know,  that 
case  has  not  arisen  yet ; and  it  is  almost  analo- 
gous to  the  case  that  Mr.  Sexton  put  to  me  as  to 
when  a man  would  be  repaid  for  his  existing 
drainage,  how*  many  years  would  it  take  him  to 
be  repaid  in  the  new  judicial  term,  and  I really 
could  not  answer  him ; I do  not  know  how  it 
would  be  dealt  with. 

8819.  Supposing  the  whole  lot  of  drainage  is 
worn  out  and  he  puts  drainage  in  again,  how 
would  you  treat  it ; would  you  allow  him  off  his 
rent  only  for  the  first  drainage,  or  would  you 
allow  him  a second  57.,  or  whatever  it  was  ? — I 
should  prefer  to  wait  for  that  case  to  arise  ; I do 
not  like  to  answer  a question  of  that  kind  with- 
out consideration  and  unless  I had  the  facts  be- 
fore me  ; it  is  speculating  very  much  upon  what 
may  take  place. 

8820.  Without  speculating  over  much,  sup- 
posing you  found  that  the  land  was  in  rather  a 
worse  condition  than  it  was  before,  and  yet  that 
the  tenant  proved  he  had  spent  another  1007., 
how  would  you  deal  with  it  ? — I must  ask  you 
not  to  press  that  question  upon  me,  for  I do  not 
know  how  I would  deal  with  it  at  present. 

8821.  You  would  not  give  him  the  benefit  of 
the  fact  that  the  land  had  gone  down  a bit,  and 
that  you  found  it  looking  worse,  and  fix  the 
rent  lower? — It  would  be  really  for  experts 
(valuers)  to  say  whether  that  had  been  the  result 
of  his  neglect  or  whether  the  drains  had  worn 
out ; there  might  be.  many  circumstances  which 
would  cause  it  to  be  in  that  state. 

8822.  You  want  to  decrease  the  judicial  term  ; 
would  not  that  lead  to  a good  deal  of  litigation  ? 
— I do  not  think  so. 

8823.  Do  you  think  the  tenant  would  not 
come  in  again  every  seven  years? — If  they 
found  that  prices  had  gone  down,  and  things 
were  going  against  them,  they  might,  a^d  I am 
sure  they  would  come  in  ; on  the  other  hand 
they  might  be  satisfied  with  the  rent  and  not 
come.  I would  afford  them  the  opportunity  of 
doing  so. 

8824.  Suppose  the  prices  had  gone  up  (which 
is  quite  possible  at  the  rate  they  are  tending), 
what  do  you  think  the  landlords  would  do? — 
Then  the  landlords  would  come  in. 
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Mr.  Brodrick — continued. 

8825.  Do  you  think  they  would  come  in  ? — I 
think  it  is  very  likely. 

8826.  Do  you  think  they  would  get  anything 
by  it? — I cannot  see  the  justice  of  preventing 
them  from  getting  something  by  it. 

8827.  As  a matter  of  fact,  in  your  experience, 
how  many  rents  have  you  raised  ? — I have  raised 
a great  many. 

8828.  In  what  county  ? — In  Antrim.  I have 
raised  rents  very  considerably  on  Baron  Trevor’s 
estate.  It  is  popularly  known  as  Island  Magee, 
in  the  County  of  Antrim. 

8829.  You  have  spoken  of  certain  rents  being 
raised  on  estates  which  were  sold  in  the  In- 
cumbered  Estates  Court? — Yes. 

8830.  W as  it  not  proved  when  these  were  put 
up  for  sale  by  auction  in  the  Incumbered  Estates 
Court,  it  was  stated  as  part  of  the  inducement  to 
purchase,  that  the  rents  were  low  and  capable  of 
being  raised  ? — It  was.  It  was  quite  a common 
thing  to  state  on  the  face  of  the  rentals  that 
the  tenants  held  under  leases  which  would  shortly 
expire,  when  the  rents  could  be  considerably 
raised ; or  that  the  holdings  were  held  at  low 
rents  which  the  purchaser  could  advance.  That 
was  a common  statement  on  those  rentals. 

8831.  Had  you  any  reason  to  think  that  there 
was  special  hardship  in  cases  of  estates  sold  under 
the  Incumbered  Estates  Court  ? — I had;  I think 
it  was  purchasers  in  the  Incumbered  Estates 
Court  who  raised  the  rents  most  in  the  North  of 
Ireland,  in  my  experienee. 

8832.  Do  you  think  that  the  very  high  tenant- 
right  some  of  them  paid  was  an  inducement  to 
raise  the  rents  ? — I dare  say  the  landlord,  when 
he  found  that  a man  was  getting  5007.  for  his 
tenant-right  interest,  thought  he  might  put  on 
some  more  rent. 

8833.  What  is  your  view ; you  have  not  fixed 
many  rents  outside  Ulster,  have  you? — No. 

8834.  You  have  generally  worked  in  Ulster? 
— Generally.  They  are  just  the  ordinary  class 
of  rents  in  the  West  of  Ireland,  nothing  special. 

8835.  What  is  your  view  about  fixing  a speci- 
fied value  by  the  Sub-Commissioners  ? — That  is 
a thing  that  I think  should  be  abolished.  I 
think  the  tenant  should  be  entitled  to  sell  for 
whatever  he  could  get  for  his  holding  in  any 
part  of  Ireland  ; and  I think  the  fixing  of  speci- 
fied value  in  the  West  of  Ireland  deters  many 
tenants  from  making  improvements  ; they  know 
they  cannot  get  any  more  for  the  holding  than 
what  the  court  has  fixed.  1 think  it  is  bad  policy. 

8836.  You  think  the  tenant  should  have  the 
full  value  of  his  competition  tenant-right? — 

8837.  You  do  not  think  the  landlord  should 
have  the  full  value  of  his  rent  as  a competition 
rent  ? — I do  not  understand. 

8838.  You  decline  to  give  to  the  landlord  a 
competition  rent ; you  give  him  a rent  called 
“fair  rent”? — Yes;  and  I think  the  tenant  is 
entitled  to  get  the  full  competition  value  that  he 
can  get  for  his  holding  upon  that  fair  rent,  what 
he  can  sell  it  for. 

8839.  But  you  do  not  think  these  extravagant 
sums  that  are  given  for  tenant-right,  where  there 
are  no  improvements  proved  which  justify  them, 
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Mr.  Brodrick — continued, 
are  in  any  way  a burden  on  the  land?  "Well, 
there  are  very  few  cases  in  which  there  are  “ ex- 
travagant ” sums  given  for  tenant-right  in  Ulster 
where  there  is  not  some  substantial  improvement 
and  good  buildings. 

8840.  You  told  me  just  now  you  have  not 
served  in  the  south? — No. 

8841.  Would  you  be  astonished  to  hear  of  a 
case  where  a man  had  sold  his  farm  for  15  years’ 
purchase  without  making  any  improvement  upon 
it  ?— I am  very  glad  to  hear  it. 

8842.  You  see  15  years’  purchase  was  the 
value  of  a judicial  term.  I want  to  bring 
you  to  this  : Is  there  any  injustice  to  the 
country  generally  in  fixing  a fair  rent  first, 
and  then  allowing  the  incoming  tenant  an 
unlimited  tenant-right  to  pay  ? What  was 
the  object  of  fixing  a fair  rent  ? — On  some  of  the 
best  managed  estates  in  Ulster  the  tenant-right 
is  unlimited.  On  the  Marquis  of  Downshire’s 
estate  the  tenant-right  is  unlimited.  I have 
found  cases  where  land  subject  to  30s.  a statute 
acre  was  sold  for  57 /.  10s.,  the  tenant-right. 

Mr.  T.  W.  Russell. 

8843.  Fifty-seven  pounds,  ten  shillings  an 
acre  ? — £57  10s.  an  acre. 

Mr.  Sexton. 

8844.  Is  not  that  38  years’  purchase  of  the 
rent  ? — About.  I have  known  such  cases  when 
I was  practising  my  profession  on  Lord  Clan- 
william’s  estate.  The  better  managed  the  estate 
and  the  better  the  character  of  the  landlord, 
the  higher  the  tenant-right-  sells  for. 

Mr.  Brodrick. 

8845.  You  think  the  land  should  not  be  well 
“ salted  ” with  rent,  but  that  it  may  be  well 
“ salted  ” with  tenant-right.  That  is  your  view? 
— It  does  not  affect  the  landlord.  If  I were  a 
landlord  and  found  a tenant  of  mine  selling  land 
at  40/.  an  acre,  I would  be  very  glad  he  should 
do  so,  'because  I have  got  all  that  40/.  between 
myself  and  any  loss  of  rent  ; I can  sell  his  interest 
if  he  will  not  pay  me. 

8846.  On  what  principle  do  you  go  yourself 
m fixing  the  specified  value  ? — I have  scarcely 
ever  fixed  a case  of  specified  value.  I have  had 
two  or  three  cases  in  Ulster,  but  I refused  to  fix 
the  value  because  the  Ulster  tenant-right  was 
proved,  and  there  was  an  end  to  it ; and  I had 
two  or  three  small  cases  of  501.  or  60/.  in  the 
west. 

8847-  When  you  originally  fixed  rent,  did  you 
have  to  make  any  return  of  the  increases  of  rent 
which  had  been  proved  to  have  been  made 
previously  to  the  hearing  ? — No. 

8848.  Was  not  that  customary? — Not  for 
some  years.  It  was  only  when  this  pink  form 
was  introduced  that  we  had  to  return  the  varia- 
tions of  rent.  Prior  to  that  we  had  no  such 
return  to  make. 

8849,  Do  you  think  it  is  useless  having  that 
on  record  ? — Not  at  all ; I think  it  is  a very  good 
thing  and  gives  desirable  information. 


Mr.  Brodrick — continued. 

8850.  Do  not  you  think  that  might  with  ad- 
vantage be  continued? — Certainly. 

8851.  In  order  that  it  might  be  seen  how  long 
the  rent  had  so  stood  ? — Certainly. 

8852.  As  a matter  of  fact  in  the  cases  which 
came  before  you,  did  you  find  that  the  great 
majority  of  them  had  had  their  rents  increased  ? 
— The  great  majority  had  had  their  rents  in- 
creased, but  a great  many  of  them  have  had  their 
rents  reduced  since  1881. 

8853.  When  you  are  fixing  fair  rent  does  it 
influence  you  at  all  what  allowance  has  been 
made  by  the  landlord  in  the  way  of  reduction 
during  bad  years? — That  is  temporary  abate- 
ments ? 

8854.  Yes  ? — Well,  it  does  not  influence  me  in 
the  slightest. 

8855.  I want  to  ask  you  one  more  question 
about  Robb  v.  Downshire  : Are  you  quite  clear 
that  the  improvements  which  you  mentioned  on 
the  paper  were  improvements  made  by  Mr. 
Weir.  My  point  was  whether  Mr.  Weir  could 
sell,  and  was  selling,  improvements  ? — Yes. 

8856.  Are  you  quite  clear  that  these  were  not 
made  by  Mr.  Robb,  subsequent  to  the  time  he 
bought  the  tenancy  ? — I could  not  answer  that 
question. 

8857.  Would  you  mind  looking  and  refreshing 
your  memory  ? — Yes. 

8858.  It  is  rather  important ; it  is  rather 
material  ? — I see  Mr.  Justice  Bewley,  in  his 
judgment,  says  that  Mr.  Robb  came  into  pos- 
session, and  he  had  to  spend  a good  deal  on 
improvements  on  the  dwelling-house,  many  of 
which  were  of  an  ornamental  nature.  That 
does  not  refer  to  drainage,  which,  I take  it,  was 
done  by  Weir. 

8859.  Do  you  consider  that  was  proved  before 
you  ? — I do  not  think  Robb  proved  anything 
except  that  he  improved  the  house.  I had  a 
very  strong  opinion  about  that  case.  I thought 
it  was  a line-ball  case.  I had  almost  come  to 
the  conclusion  lhat  it  was  a residential  holding, 
and  I said,  “ In  any  case,  although  I have  doubts 
about  it,  I will  confirm  this  rent.” 

Mr.  Macartney. 

8860.  You  never  saw  the  holding? — I never 
saw  the  holding. 

Mr.  M‘  Carton. 

8861.  It  was  leased  as  an  agricultural  holding, 
was  it  not? — It  was  leased  as  an  agricultural 
holding;  that  is  what  concluded  my  opinion 
about  it ; but  Mr.  Connor  had  used  it  as  resi- 
dential, and  Mr.  Robb  used  it  as  an  agricultural 
holding  for  agricultural  purposes. 

Mr.  Macartney. 

8862.  Do  you  happen  to  know  any  of  the  re- 
sidential places  near  Lisburn? — I do. 

8863.  I do  not  know  whether  it  has  come 
judicially  before  you,  but  as  a matter  of  fact  all 
residential  places  on  the  Wallace  Estate  have 
always  been  held  technically  as  farms?— They 
have,  I recollect  a very  large  case  particularly 
of  Mr.  Richardson’s ; in  that  case  I fixed  a rent 
upon  it. 

8864.  There 
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9 July  1894.]  Mr.  Greer.  [ Continued. 


Mr.  Macartney — continued. 

8864.  There  was  another  case  adjoining,  a 
well-known  place,  where  a Mr.  W.  B.  Lyons  had 
had  his  rent  fixed  ? — Yes. 

8865.  The  place  was  bought  by  Mr.  Lyons  as 
a demesne,  was  it  not? — I cannot  say. 

Mr.  Brodrick. 

8866.  You  would  hardly  contend,  would  you, 
that  the  Land  Act  was  intended  to  apply  to  resi- 
dential estates  held  by  large  manufacturers  in  the 
City  of  Belfast? — No,  I would  not ; and  I would 
not  fix  the  rent  if  it  were  not  that  the  lease  was 
an  ordinary  agricultural  lease ; I was  dealing 
with  that.  Different  decisions  go  to  this,  that  it 
does  not  matter  what  the  status  of  the  tenant 
may  be  (he  may  be  a solicitor,  a doctor,  or  a 
clergyman),  if  it  is  really  an  agricultural  hold- 
ing and  has  been  used  and  let  as  an  agricultural 
holding. 


Mr.  Brodrick — continued. 

8867.  You  are  bound  to  put  it  as  such  ? — I am 
bound  to  put  it  as  such. 

8868.  It  is  similar  to  some  cases  that  we  have 
heard  of  at  Wimbledon,  I dare  say  ? — I have  not 
fixed  any  rents  at  Wimbledon. 

Mr.  Sexton. 

8869.  Mr.  Brodrick  suggested  that  the  land- 
lord might  have  the  option,  in  the  case  of  a sub- 
letting, of  taking  over  the  sub-tenant  and  receiv- 
ing the  rent  from  him  ; is  it  not  the  case  that  the 
tenant  has  often  spent  a considerable  sum  in 
buildings  and  other  improvements  on  the  holding 
of  the  sub-tenant  ? — Well,  sometimes ; not  very 
much  on  these  cottier  holdings ; he  simply  keeps 
them  in  repair. 

8870.  Where  that  has  happened,  it  would  be 
unjust,  would  it  not,  to  pass  on  the  sub-tenant 
from  the  tenant  to  the  landlord  ? — Yes. 
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Tuesday , 10 th  July  1894. 


MEMBERS  PRESENT  : 


Mr.  Brodrick. 

Mr.  Hayes  Fisher. 
Mr.  Macartney. 
Mr.  M‘Cartan. 


Mr.  John  Morley. 

Mr.  T.  W.  Russell. 
The  Solicitor  General. 
Mr.  Sexton. 


The  Right  Honourable  JOHN  MORLEY,  in  the  Chair. 


Mr.  James  Johnston  Shaw,  called  in  ; and  Examined. 


Mr.  Sexton. 

8871.  I believe  you  are  a County  Court 
Judge  in  Kerry  ? — Yes,  since  January  1892. 

8872.  Had  you  any  previous  experience  of 
adjudication  upon  the  Land  Acts? — No,  except 
as  a barrister  in  court.  I had  considerable  prac- 
tice on  the  North  East  Circuit,  and  had  consider- 
able experience  of  land  cases  as  a barrister. 

8873.  Over  what  period  did  your  practice 
extend? — From  the  Land  Act,  1881,  up  to  the 
time  1 was  appointed  county  court  judge ; but 
principally  while  I was  at  the  Junior  Bar;  after 
I was  called  to  the  Inner  Bar  I had  fewer  land 
cases. 

8874.  Then  you  had  a professional  experience 
extending  over  the  whole  period  before  your 
judicial  experience? — Yes.  • 

8875.  You  have,  I apprehend,  to  take  the  law 
from  the  Land  Commission,  unless  when  it  is 
declared  by  the  Court  of  Appeal  ? — A decision 
of  the  Land  Commission  upon  an  appeal  is  of 
course  a decision  of  a higher  court  for  land 
cases  than  the  county  court,  and  unless  that  is 
overruled  by  the  Court  of  Appeal  the  county 
court  judge  would  feel  himself  bound  by  it. 

8876.  That  is  the  law  upon  any  question  per- 
taining to  these  Acts,  as  declared  by  the  Land 
Commission,  binds  you,  unless  overruled  by  the 
Court  of  Appeal  ? — Certainly. 

8877.  Now,  I wish  to  ask  you  what  facility 
or  what  means  you  have  for  discovering  what 
the  law  is  at  any  moment  either  as  laid  down  by 
the  Court  of  Appeal  or  by  the  Land  Commis- 
sion ?— I have  no  facility  whatever,  except  from 
reading  the  Law  Reports,  and  of  course  a former 
member  of  the  Bar  has  also  opportunities  of 
finding  out  cases  that  are  not  reported  ; decisions 
that  are  talked  about  in  the  library  amongst 
barristers,  and  that  sometimes  do  not  find  their 
way  into  the  Reports  at  all ; but  otherwise  I 
have  no  means  of  discovering  what  the  decisions 
are  except  from  reading  the  Law  Reports. 

8878.  But  an  account  of  the  effect  of  a legal 
decision  given  in  conversation  even  by  a clever 
barrister  might  be  infirm  ? — I would  not  depend 
upon  it  at  all,  nor  would  I feel  myself  bound  by  it 


Mr.  Sexton — continued. 

in  any  way  except  to  this  extent,  that  if  I heard 
on  good  authority  that  a particular  point  had 
been  decided  in  the  Court  of  Appeal  or  in  the  Land 
Commission  Court,  it  would  weigh  very  much 
with  me  in  coming  to  a decision  of  my  own  on 
a similar  point. 

8879.  It  seems  rather  a loose  way,  though,  of 
determining  important  questions  of  law  ? — But 
that  is  the  way  in  which  all  legal  matters  are 
decided.  I have  no  other  means  of  finding  out 
decisions  upon  points  of  equity  or  decisions  upon 
the  common  law  which  are  the  main  part  of  my 
work.  The  decisions  upon  land  cases  are  a very 
subordinate  part  of  my  work ; indeed,  they  do 
not  occupy  me  more  than  a day  or  two  at  any 
particular  sessions. 

8880.  That  may  be  a subordinate  part  of  your 
work,  but  is  there  anything  more  important  to 
the  people  of  Ireland  as  a whole  than  a correct 
administration  of  the  laws  relating  to  fair  rent 
and  free  sale  ? — Perhaps  I am  prejudiced,  but  I 
think  the  administration  of  the  ordinary  law  of 
contract  and  of  tort  is  quite  as  important  as  the 
administration  of  the  law  in  relation  to  the  land. 

8881.  Of  course  a correct  administration  of  the 
law  in  relation  to  the  land  governs  what,  deter- 
mines you  may  say,  the  yearly  income  of  the 
bulk  of  the  people  ; the  yearly  surplus  after  the 
payment  of  rent  ? — Oh  yes,  as  far  as  it  affects 
the  pecuniary  condition  of  the  people,  it  is 
cerfainly  of  more  importance. 

8882.  I understand  that  as  regards  the  Court 
of  Appeal  there  is  a tolerable  certainty  that  any 
important  land  case  will  be  reported  by  the 
Council  of  Law  Reporting  in  their  publication  ? 
— Yes,  I think  so. 

8883.  But  with  regard  to  the  LandCommission? 
— I think  all  the  important  decisions  of  the  Land 
Commission  are  reported  either  in  the  Law 
Reports,  or  in  the  “ Irish  Law  Times”  Reports. 

8884.  I understand  that  only  a small  propor- 
tion of  them  is  found  in  the  Law  Reports  ? — I 
am  not  able  to  say  that  myself,  but  I see  from 
time  to  time  a considerable  number  of  cases 
reported  from  the  Land  Commission  Courts,  and 

I have 
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Mr.  Sexton — continued. 

I have  always  assumed  that  every  important 
decision  found  its  way  into  the  Reports  some- 
where or  other. 

8885.  So. that  in  case  important  decisions  did 
not  that  would  be  a material  fact  ? — - Oh, 
a very  important  decision  might  be  made  without 
my  knowing  anything  about  it,  and  of  course 
I would  not  know  whether  it  was  reported  or 
not. 

8886.  It  depends  chiefly,  I think,  on  the  Land 
Commission,  and  on  the  discretion  of  the  editor 
of  the  “ Irish  Law  Times”  ? — I think  the 
editor  of  the  “ Irish  Law  Times  ” would  insert 
a report  of  any  important  case.  There  is  a 
very  great  eagerness  on  the  part  of  the  editor 
of  the  “ Irish  Law  Times,”  I know,  to  get  hold 
of  any'  case  that  is  of  importance  to  the  pro- 
fession, particularly  if  it  is  a case  that  has  not 
been  reported,  or  is  not  likely  to  be  reported  in 
the  authorised  reports,  and  I should  think  it  ex- 
tremely unlikely  that  any  decision  of  any  great 
importance  would  be  given  in  the  Land  Com- 
mission Court  that  would  not  be  reported. 

8887.  We  have  heard  of  some  cases  of  im- 
portance not  reported  ? — That  may  be.  I do  not 
say  that  it  may  not  be  so,  but  from  my  own 
experience  I would  say,  a priori,  that  it  is  ex- 
tremely unlikely  that  it  would  be  so. 

8888.  Do  you  think  it  would  be  advisable  that 
Parliament  should  make  some  provision  for  the 
more  responsible  reporting  of  the  decisions ; at 
any  rate,  of  the  Land  Commission,  and  commu- 
nicating them  to  the  subordinate  judges,  to  the 
county;court  judges, and  to  the  Sub- Commissions? 
— Well,  I really  do  not  know  ; I think  a great 
many  of  the  decisions,  both  of  county  court 
judges  and  Land  Commission  Courts  are  not 
worth  reporting. 

8889.  But  those  that  are  material,  there  must 
be  at  present  some  possibility  that  material  cases 
may  escape  reporting  ? — Hitherto  the  whole  law 
on  the  most  important  points  has  been  in  the 
same  condition  ; there  is  no  statutory  or  parlia- 
mentary provision  for  the  reporting  of  any  cases ; 
it  is  entirely  a matter  for  the  profession,  and  for 
those  who  cater  for  the  profession. 

8890.  The  litigants,  you  know,  have  some 
interest  also  as  well  as  the  profession  ? — Oh, 
undoubtedly. 

8891.  And  the  fact  that  a defective  condition 
of  reporting  generally  prevails  would  be  no  reason 
for  not  applying  the  system  in  regard  to  the  land 
law  if  we  saw  our  way  to  doit? — I do  not 
think,  as  a matter  of  fact,  that  the  system  of  re- 
porting is  defective ; on  the  contrary,  I think  there 
is  too  much  reporting.  I complain,  and  a great 
many  others  complain,  that  the  Law  Reports  are 
full  of  rubbish,  decisions  that  decide  nothing 
and  cases  that  decide  points  that  have  been  de- 
cided a hundred  times  over,  are  reported  over 
and  over  again ; and  the  multitude  of  the 
reports  is  becoming  an  intolerable^  burden  to 
everybody. 

8892.  Of  course  you  know  that  the  reporting 
of  “ rubbish  ” does  not  touch  the  question  of  pos- 
sible non-reporting  of  material  cases  ? — What  I 
nave  to  say  upon  that  is  this  : that  I have  not 
known  myself  of  any  important  decision  of  the 
Land  Commission  that  was  not  reported.  There 
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Mr.  Sexton — continued. 

may  be  such  cases I do  not  at  all  say  that  there 
may  not  be  such  cases,  but  I have  not  myself  had 
any  personal  knowledge  of  it,  and,  from  what  I 
know  of  the  system  of  law  reporting,  I would 
think  it  extremely  unlikely  that  it  should  be 
so. 

8893.  I am  told  by  high  authority  that  in  Eng- 
land they  sometimes  report  decisions  on  mattei-3 
of  fact,  and  omit  decisions  on  matters  of  law  ? — 
Well,  that  is  very  bad  reporting;  that  is  all  that 
I can  say. 

8894.  I should  be  glad  if  you,  as  a legal  man, 
as  a judicial  person,  could  assist  the  Committee 
to  understand  to  what  extent  the  land  jurisdiction 
of  the  Land  Commission  and  of  the  subordinate 
courts  is  liable  to  be  over-ridden  by  the  superior 
courts  ; it  has  been  put  here  as  a question  of  the 
impregnability  of  a fair  rent  order  ? — Well,  my 
idea  always  was  that  where  the  Land  Commis- 
sion Court  or  the  county  court  had  jurisdiction 
to  fix  a fair  rent,  that  that  fair  rent  as  between 
the  parties  to  that  decision  was  binding  and  con- 
clusive; if,  of  course,  the  Land  Commission 
Court  or  the  county  court  fix  a fair  rent  in  a case 
in  which,  either  because  the  relation  of  landlord 
and  tenant  does  not  really  exist  between  the 
parties  at  all,  or  for  some  other  reason  that  would 
oust  the  jurisdiction  of  the  court,  the  fixing  of 
the  fair  rent  is  a nullity. 

8895.  We  have  it  in  evidence  that  after  a rent 
has  been  fixed  and  a statutory  term  initiated,  that 
any  common  law  court  may  take  up  and  deal  with 
the  question  whether  the  tenant  was  a present 
tenant  or  a tenant  at  the  time  when  the  rent 
was  fixed,  or  whether  the  holding  was  one  to 
which  the  Act  applied  ? — Yes ; suppose  for 
example  that  a fair  rent  is  fixed  as  between 
a landlord  and  tenant,  I mean  the  land- 
lord and  tenant  who  appear  upon  the 
face  of  the  originating  notice,  and  it  turns  out 
afterwards  that  the  true  owner  of  the  land  is  not 
there  at  all,  and  that  the  tenant  is  not  his  tenant, 
the  true  owner  of  the  land,  of  course,  may  bring 
an  ejectment  and  put  the  tenant  out,  notwith- 
standing the  fixing  of  the  fair  rent.  I do  not 
see  how  that  could  be  otherwise  because  it 
would  be  impossible  to  give  the  Sub-Commission 
Court,  or  any  other  court  fixing  a fair  rent,  a 
jurisdiction  to  take  away  one  man’s  property 
from  him  and  give  it  to  another. 

8896.  Does  it  not  rather  do  something  more  ; 
does  it  not  declare  that  the  decision  of  the  Land 
Commission  upon  these  questions,  namely,  whether 
the  tenant  is  a present  tenant,  or  whether  the 
holding  is  a holding  to  which  the  Act  applies,  is 
liable  to  be  overturned  by  a court  of  common 
law  ? — That  question  is  not  the  one  that  I was 
adverting  to.  If  the  relation  of  landlord  and 
tenant  exist,  that  is  to  say  if  there  is  a con- 
tract of  tenancy,  an  actual  subsisting  con- 
tract of  tenancy  between  the  parties,  then 
I think  it  is  within  the  jurisdiction  of  the  court 
(certainly  it  is  within  the  jurisdiction  of  the 
court)  to  decide  whether  that  tenancy  is  a pre- 
sent tenancy  or  is  not  a present  tenancy.  Of 
course,  if  there  is  no  relation  of  landlord  and 
tenant  at  all,  no  decision  of  the  Sub-Com- 
mission Court  upon  the  question  would  bind  the 
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Mr.  Sexton — continued. 

man  who  came  in  by  title  paramount  to  that  of 
both  parties. 

8897.  Any  question  upon  which  the  action  for 
ejectment  can  be  brought  by  a landlerd  may  be 
raised  after  a fair  rent  has  been  fixed  ? — Oh,  I 
think  not.  I think  in  practically  (at  least  I 
would  say)  999  cases  out  of  every  1,000  a fair 
rent  is  conclusive  between  the  parties  ; in  the 
thousandth  case,  perhaps,  there  may  be  some 
question  as  to  whether  the  court  acted  within  its 
jurisdiction  or  not,  and  that  question  may  be 
tried  upon  an  ejectment ; but  in  my  experience 
it  is  a very  rare  case  indeed  when  the  question  is 
raised  afterwards. 

8898.  You  have  heard,  of  a case  of  a limited 
owner  ? — Oh,  yes  ; that  is  a case  that  is  common 
to  all  properties. 

Mr.  T.  W.  Russell. 

8899.  That  is  the  case  of  defective  title,  is 
it  not.  ? — Yes.  It  required  the  settled  Land  Act 
to  enable  a tenant  for  life  to  give  a lease  to  any- 
body extending  beyond  the  term  of  his  own  life, 
or  that  might  extend  beyond  the  term  of  his  own 
life  ; and  all  that,  as  far  as  I know,  has  ever 
been  decided  in  that  matter  is  that  the  ordinary 
law  applies,  that  a tenant  for  life  who  has  only  a 
limited  interest  cannot  bind  his  successor  or  the 
remainderman.  That  may  be,  of  course,  a great 
hardship  to  him,  and  sometimes  is  a hardship, 
but  it  is  not  a greater  hardship  in  relation  to 
landlord  and  tenant  than  it  is  in  many  other 
cases. 

Mr.  Sexton. 

8900.  But  at  any  rate  the  statutory  tenant 
with  his  fair  rent  has  no  greater  security,  I 
imagine,  against  disturbance  upon  grounds  of 
lawCthan  if  the  statutory  term  had  not  been 
created? — Well,  the  statutory  tenant  with  his 
fair  rent  fixed  is  in  this  position,  that  as  long  as 
he  pays  his  rent  and  fulfils  the  statutory  cove- 
nants his  landlord  cannot  possibly  touch  him. 

8901.  His  landlord  you  say  ? — His  landlord 
cannot  possibly  eject  him.  Of  course  if  he  has 
got  the  fair  rent  fixed  as  against  somebody 
who  is  not  his  landlord  at  all,  or  against  some 
man  who  is  not  the  owner  of  the  land  at  all,  I 
really  do  not  see  how  that  can  be  prevented, 
the  paramount  owner  comes  in  and  takes  his 
rights. 

8902.  That  is  to  say,  because  of  the  legal  rela- 
tions existing  between  the  landlord,  let  us  call 
him,  and  any  other  persons  of  which  the  tenant 
was  not  aware,  the  statutory  term  might  be 
broken? — I think  so.  Of  course  it  is  right  to 
say  that  under  the  Settled  Land  .Act  where,  the 
tenant  for  life  has  a power  to  give  an  agricul- 
tural lease,  the  statutory  lease  or  the  lease  given 
by  the  tenant  for  life  under  the  powers  of  the 
settlement  would  be  good  against  the  remainder- 
man. 

8903.  Would  be  indefeasible? — Well,  as  long 
as  it  lasted ; but  that  is  a creation  of  the 
statute. 

8904.  Suppose  the  question  of  whether  the 
holding  was  one  to  which  the  Act  applied  was  a 
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question  from  which  a question  of  law  could  be 
evolved,  as  it  often  can,  it  is  not  a pure  question 
of  fact,  would  it  not  be  open  to  the  landlord 
there,  even  though  the  statutory  term  had  begun, 
to  raise  the  question  in  a common  law  court  r — 
I think  not ; I think  if  the  relation  of  landlord 
and  tenant  existed  the  landlord  would  as  a party 
to  the  matter  be  bound. 

8905.  Would  any  other  person  be  damnified  in 
that  respect? — The  ordinary  rule  of  law  is  that 
no  man  is  bound  by  the  decision  of  a court  if  he 
is  not  a party  to  the  suit. 

8906.  Would  you  say  conversely  that  a man 
who  is  a party  to  the  suit  is  bound  ? — I think  so  ; 
if  a man  is  a landlord,  and  he  has  got  a tenant, 
if  he  does  not  raise  the  question  in  the  Commis- 
sion Court,  whether  the  tenant  is  a present 
tenant  or  not,  if  he  allows  the  rent  to  be  fixed 
against  himself  by  the  tenant  as  a present  tenant, 
and  does  not  appeal,  allows  the  time  to  appeal 
to  elapse,.  I do  not  think  any  court  would  ever 
allow  him  to  raise  the  question  in  any  other 
form  as  to  whether  the  tenant  was  a present 
tenant  or  not ; I think  it  would  be  held  to  be  an 
estoppel  upon  him. 

8907.  The  sum  of  it  appears  to  be  that  any 
other  person  than  the  landlord  who  can  raise  a 
legal  question  either  as  to  the  status  of  the 
tenant  or  the  application  of  the  Act  to  the  hold- 
ing, may  raise  it  successfully  in  the  common 
law  court  after  the  statutory  term  has  begun  ? 
— I think  so. 

8908.  Can  you  tell  the  Committee  this  ; have 
you  any  idea  whether  future  tenancies  have 
been  created  in  any  large  numbers  since  the 
passing  of  the  Act  of  1881? — Chiefly  in  the 
case  of  evicted  tenants.  I have  had  a consider- 
able number  of  cases  of  future  tenancies  in 
Kerry,  where  the  tenant  had  been  evicted,  and 
where  the  tenancy  was  gone,  and  where  the  land- 
lord had  afterwards  admitted  the  tenant,  and 
admitted  him  as  a future  tenant.  I suppose  the 
Committee  are  aware  that  it  is  perfectly  open  to 
the  landlord  to  reinstate  an  evicted  tenant  whose 
tenancy  has  expired  as  a present  tenant. 

8909.  Yes?— And  if  they  then  agree  to  fix 
a fair  rent  that  fixing  of  a fair  rent  is  just  the 
same  as  if  it  were  a rent  fixed  by  the  court ; 
that  is  to  say,  it  lasts  for  15  years. 

Mr.  T.  W.  Russell. 

8910.  Under  what  Act  is  that? — Under  the 
Act  of  1881. 

Mr.  Sexton. 

8911.  Does  he  often  exercise  that  option  to 
your  knowledge  ? — I have  known  it  done. 

8912.  Not  frequently;  or  would  you  say  fre- 
quently ? — I have  known  a considerable  number 
of  cases  in  Kerry.  I may  say  that  my  expe- 
rience is  that  the  landlords  in  Kerry  (of  course 
there  are  exceptions  to  every  rule,  but  I mean 
as  regards  the  bulk  of  them)  are  not  anxious  to 
press  legal  points  as  against  their  tenants. 

8913.  They  are  not  anxious  to  destroy  present 
tenancies  ? — No.  I have  had  cases  myself  where 
a future  tenancy  was  clearly  proved  ano^the 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


SELECT  COMMITTEE  ON  LAND  ACTS  (IRELAND). 


441 


10  July  1894.]  Mr.  Shaw.  [ Continued'. 
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landlord  was  anxious  to  waive  the  question  and 
to  allow  a fair  rent  to  be  fixed.  I said  that  I 
could  not  do  it  because  I had  no  jurisdiction  to 
fix  a fair  rent  on  a “ future  ” tenancy  ; I might 
as  well  proceed  to  fix  a fair  rent  upon  a shop- 
keeper in  the  town  of  Tralee. 

8914.  Could  they  in  that  case  by  mutual 
arrangement  set  up  a present  tenancy  again  ? — 
Under  the  section  I referred  to  the  landlord  may 
reinstate  the  tenant  as  a present  tenant  if  he 
chooses. 

8915.  But  in  order  to  make  him  a present 
tenant  he  would  have  to  evict  him  first,  would 
he  ? — I think  not. 

8916.  Suppose  he  was  a future  tenant? — I 
think  by  contract  with  him  he  might  say,  “ I 
hereby  agree  that  you  shall  hereafter  as  against 
me  have  the  status  of  a present  tenant.”  I think 
it  could  be  done  quite  easily. 

8917.  Will  you  tell  us  what  is  the  position  of 
a future  tenant  before  the  law  in  regard  to 
security  of  tenure  and  fair  rent,  he  cannot  have 
the  fair  rent  fixed  ? — He  cannot  have  the  fair 
rent  fixed ; but  if  the  landlord  demands  an 
increase  of  rent,  I believe  he  can  come  in  then. 
I have  not  had  any  experience  myself  of  future 
tenancies  except  in  the  way  of  the  question  being 
raised  as  against  the  fixing  of  the  fair  rent,  and 
the  question  of  the  status  of  a future  tenant  is 
rather  an  obscure  one  as  far  as  I can  make  out, 
and  I really  would  not  like  to  go  into  the  question, 
because  I have  not  sufficiently  considered  it. 

8918.  I think  you  will  find  that  if  a future 
tenant  accepts  an  increase  of  rent  above  what  it 
was  at  the  beginning  of  his  tenancy  he  cannot 
come  in,  but  he  acquires  a statutory  term  subject 
to  the  ordinary  conditions  ? — Yes ; I believe  that 
is  so. 

8919.  Can  you  tell  us  what  is  his  position  at 
the  end  of  that  statutory  term,  because  the  Act 
is  not  clear  ; what  happens  to  him  at  the  end  of 
that  statutory  term,  acquired  in  that  way  ? — I 
could  not  give  you  an  answer  to  that  question  at 
all ; I have  not  considered  it,  and  I would  not 
like  to  give  an  answer  upon  a legal  question 
that  I have  not  considered  it. 

8920.  His  position  appears  to  be  very  uncer- 
tain after  the  first  statutory  term  ? — I am  per- 
fectly aware  that  the  status  of  the  future  tenant 
is  very  obscure  under  the  Act,  but  I must  say 
that  I have  not  sufficiently  considered  it,  and  I 
have  not  the  statute  sufficiently  in  my  mind  at 
the  present  moment  that  I would  like  to  commit 
myself  to  a legal  point  upon  it. 

8921.  You  have  assented,  I think,  to  a sug- 
gestion I made  upon  the  Act  ? — Yes,  when  you 
mentioned  it,  I remembered  about  that. 

8922.  If  you  found  that  these  future  tenants 
had  been  created  in  any  considerable  number, 
shut  off  as  they  are  from  the  fair  rent  provisions, 
and  shut  off  also  from  the  security  of  the  statutory 
term,  and  looking  to  the  fact  that  300,000  statu- 
tory terms  have  been  created,  would  you  think 
it  advisable  to  consider  whether  present  tenancies 
might  not  be  set  up  ; would  you  leave  the  ten- 
ants in  the  position  of  future  tenants  ? — That  is 
a point  upon  which  I really  could  not  give  an 
opinion. 

0.122. 


Mr.  Sexton — continued. 

8923.  You  have  not  considered  it? — I have 
not  considered  the  question,  and  it  is  a question 
of  policy  more  than  a question  of  law,  and  I 
really  have  not  any  very  definite  views  upon  the 
question  of  policy  at  all.  I think  the  idea  of  the 
Act  was  to  secure  all  existing  interests  in  the 
land,  but  that  as  regards  tenancies  that  were 
created  after  a certain  date,  freedom  of  contract 
Avas  to  prevail  as  much  as  possible. 

8924.  The  absence  of  freedom  of  contract  was 
Avhat  led  to  the  passing  of  the  Act,  that  is  to  say 
the  absence  of  practical  freedom  of  contract  Avas 
Avhat  led  to  the  passing  of  the  Act  ? — I under- 
stand the  basis  of  the  Avhole  Land  Act  of  1881 
Avas  that  the  tenant  was  not  in  a position  to  con- 
tract freely. 

8925.  Yes? — That  in  my  opinion  was  the  only 
justification  for  the  Act  at  all. 

8926.  That,  of  course,  would  be  an  ample  jus- 
tification, Avould  it  not  ? — I cannot  say  that  at 
all ; as  I understand,  that  is  the  fact. 

8927.  If,  of  the  two  parties  in  the  country  to 
the  ordinary  contract  about  the  land,  one  is  free 
and  the  other  is  not,  of  course  that  is  a very 
good  reason  for  interfering  ? — Yes,  but  the  Land 
Act  of  1881,  as  is  very  Avell  knoAvn,  has  been 
applied  to  cases  Avhere  one  party  is  just  as  inde- 
pendent as  the  other. 

8928.  No  doubt ; they  have  incidentally  ac- 
quired some  benefit.  Now,  may  I ask  you 
Avh ether  your  jurisdiction  under  the  Acts  is 
generally  co-ordinate  with  that  of  the  Sub- 
Commission  ? — Yes  ; the  tenant  in  issuing  his 
originating  notice,  or  the  landlord  if  he  issues  his 
originating  notice,  may  issue  it  either  in  the 
county  court  or  in  the  Land  Commission  Court. 

8929.  And  as  the  Sub-Commissions  are  subject 
to  rehearing  by  the  Land  Commission  you  are 
subject  to  appeal  to  them  ? — Oh,  yes ; exactly. 

8930.  Have  you  now  many  proceedings  under 
the  Act  of  1870  ? — None  at  all ; I have  never- 
had  one. 

8931.  So  far  as  you  know  the  Act  of  1881  has 
superseded  the  Act  of  1870  ? — Entirely. 

8932.  Entirely? — The  Act  of  1870  never 
has  been  resorted  to  in  my  time  in  Kerry,  and  I 
should  think,  except  in  the  North  of  Ireland 
occasionally,  a case  under  the  Act  of  1870  is  very 
rare  now  at  all. 

8933.  Instead  of  applying  to  have  compen- 
sation for  improvements  or  for  disturbance  on 
quitting  the  holding  the  tenant  now  has  a fail- 
rent  fixed,  and  when  he  wishes  to  quit  the 
holding  he  sells  the  tenancy  ? — Yes. 

8934.  Although  the  Act  of  1881  has  entirely 
superseded  the  Act  of  1870,  you  are  bound,  I 
understand,  in  administering  the  Act  of  1881, 
especially  in  regard  to  improvements,  to  act 
under  the  checks  and  limitations  of  the  Act  of 
1870  ?— Yes. 

8935.  In  fact,  in  considering  what  allowance 
a tenant  ought  to  have  for  improvements  in  his 
fair  rent  you  are  obliged,  by  the  lenient  arrange- 
ment of  the  two  Acts,  to  regard  him  as  if  he 
Avere  quitting  the  holding,  and  to  fix  the  annual 
allowance  upon  the  improvements  you  Avould  give 
if  he  Avas  quitting  the  holding? — Yes;  that  is, 
I understand  so,  but  as  a matter  of  fact  Ave  rarely 
go  into  the  matter  in  that  theoretical  way.  The 
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court  valuer  goes  out  and  sees  the  tenant’s  im- 
provements ; he  puts  his  value  upon  them,  and 
says  what  he  thinks  ought  to  come  off  the  rent 
in  respect  of  them,  and  there  is  the  Avhole  of  it. 
I do  not  go  into  any  very  elaborate  or  minute 
investigation  as  to  the  exact  compensation  that 
a tenant  would  be  entitled  to  for  improvements. 

8936.  Of  course,  you  fall  into  a method  of  ad- 
ministering the  law,  but  we,  who  have  to  consider 
the  amendment  of  the  laAv,  must  endeaver  to 
discover  on  what  principle  your  method  is  based  ? 
— Yes. 

8937.  Have  you  had  occasion  at  all  to  fix 
what  is  called  in  the  Act  the  specified  value  of 
a holding  ? — No,  never. 

8938.  No  application  has  come  to  you  ? — No 
application. 

8939.  Have  you  had  at  all  to  fix  the  true 
value  ? — No. 

8940.  But,  of  course,  tenants  must  have 
quitted  their  holdings  voluntarily  I should  say  in 
Kerry  as  well  as  elsewhere? — I should  say  in 
almost  every  case  they  either  sell  or  assign  to  a 
relative. 

8941.  Yes ; there  the  sale  comes  in  ? — It  never 
comes  into  court. 

8942.  Do  I understand  then  that  the  landlords 
of  Kerry,  ivhen  the  tenants  wish  to  quit  the 
holding,  allow  the  tenant  to  sell,  in  the  Avords  of 
the  Act,  at  the  best  price  he  can  get  for  the 
tenancy  ? — Oh,  yes ; they  do  as  a matter  of 
fact. 

8943.  They  do  ? — Yes.  Of  course  they  might 
object  to  an  objectionable  tenant.  If  a man  pro- 
posed to  sell  to  somebody  who  was  a notorious 
ruffian,  the  landlord  would  naturally  object ; but 
if  he  gets  a decent  tenant  he  is  only  too  glad  to 
get  him. 

8944.  “Notorious  ruffians,”  you  knoAV,  are  not 
often  in  possession  of  the  necessary  capital  to  buy 
a farm  ? — They  sometimes  are. 

8945.  The  tenant  then,  in  Kerry  at  any  rate, 
is  ordinarily  at  liberty  to  sell  his  tenancy  for  the 
best  price  he  can  get? — That  is  my  experience  ; 
in  fact  the  landlords  in  Kerry,  and  indeed  I think 
I may  say  elseAvhere,  are  extremely  glad  to  get 
any  man  that  has  got  money  to  come  in  and  lake 
a farm  from  them. 

8946.  But  they  do  not  seem  to  do,  as  landlords 
according  to  the  evidence  before  us  do  elsewhere, 
they  do  not  insist  on  buying  the  tenancy  at  a 
price  which  turns  out  to  be  much  lower  than  the 
tenant  could  obtain  in  the  market  ? — There  is 
hardly  a landlord  in  Kerry  able  ever  to  buy  any 
tenancy.  Most  of  them  have  quite  enough  to  do 
to  keep  soul  and  body  together : that  is  my  ex- 
perience. 

8947.  But  outside  Kerry,  at  any  rate,  they 
are  alloAved,  I understand,  to  speculate  to  this 
extent,  that  they  can  buy  the  tenancy  for  a 
much  smaller  sum  than  it  is  worth  in  the  market, 
and  then  sell  it  in  the  market?— I have  never 
known  any  instance  of  that  at  all ; it  has  not 
come  within  my  experience. 

8948.  And  your  judicial  experience  does  not 
suggest  to  you  any  objection  to  alloAving  a tenant 
to  sell  in  that  way  ? — I think  freedom  of  sale  is 
undoubtedly  a great  benefit,  undoubtedly. 

8949.  You  think  freedom  of  sale  is  ? — Yes, 
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and  I would  not  put  any  limit  at  all  upon  the 
tenant’s  freedom  of  selling  his  interest  in  his  hold- 
ing, except  that  I would  give  the  landlord 
the  right  to  object  on  good  grounds  to  the 
assignee. 

8950.  Oh,  certainly  ; but  we  were  on  the  right 
of  sale? — Subject  to  that,  I think  the  policy  of 
the  law  ought  to  ,be  that  the  tenant  should  have 
the  utmost  freedom  of  sale. 

8951.  Have  you  had  any  case  before  you 
where  the  landlord  was  able  successfully  to  object 
to  a sale,  or  to  prevent  the  fixing  of  the  fair  rent 
upon  the  ground  that  the  improArements  had  been 
made  and  maintained  by  him  or  his  predecessors  ? 
—No. 

8952.  No  such  case  ? — No  such  case. 

8953.  Now  about  the  County  Kerry ; Avould 
you  call  it  a tillage  county  ? — Oh,  no  ; it  is 
mainly  pastoral ; except  in  North  Kerry,  there  is 
very  little  tillage  ; in  North  Kerry  there  is  con- 
siderable tillage. 

8954.  Take  North  Kerry,  I know  that 
best ; there  is  a good  deal  there  ? — Yes  ; but 
in  the  south  and  Avest  of  Kerry  it  is  chiefly 
pasture,  and  of  a very  poor  kind,  mountain 
pasture  ; it  will  not  fatten  cattle. 

8955.  There  is  a vast  deal  of  poor  land  there? 
— Yes;  it  is  chiefly  used  for  rearing  “stores,” 
calves  brought  up  to  a certain  age  on  moun- 
tain pasture,  then  sold  to  better  pastures  for 
fattening  ; but  I am  not  an  agricultural  expert, 
nor  a pastoral  expert,  either  ; I am  only  telling 
you  the  result  of  the  merest  general  observation. 

8956.  Has  your  judicial  experience  shoAvn 
you  that  the  improvements  in  Kerry,  as  Avell  as 
elseAvhere,  have  been  made  by  the  tenants? — 
Oh,  chiefly.  In  some  cases  the  improve- 
ments have  been  very  largely  made  by  the 
landlord ; but  that  is  a rare  case.  I know  one 
case  in  particular  where  the  landlord  for  a long 
time  held  a very  considerable  toAvn  land  in  his 
OAvn  hand,  and  farmed  it  very  highly,  and  then 
let  it  out  to  tenants  in  the  improved  condition. 
He  complains  very  much  that  the  Land  Com- 
mission, in  fixing  his  tenants’  rents,  did  not  allow 
him  sufficient  for  his  improA'ements. 

Mr.  T.  Jf.  Russell. 

8957.  That  is  a rare  case  ? — Of  course  it  is 
a rare  case.  I know  that  particular  case. 

Mr.  Sexton. 

8958.  In  the  poor  parts  of  the  county  I should 
say  there  has  been  a good  deal  of  reclamation  in 
Kerry  ? — Oh,  yes.  In  driving  round  all  the 
south  and  Avest  coasts  it  is  perfectly  marvellous 
to  see  the  quantities  of  stones  taken  out  of  the 
land. 

8959.  And  in  the  tillage  there  has  been  a 
good  deal  of  complaint  by  the  tenants? — Yes; 
but  very  often  in  dealing  with  cases  on  estates 
the  landlord  makes  advances  for  timber  and 
slate. 

8960.  He  contributes  to  the  building  ? — He 
contributes  to  the  building;  yes.  Of  course 
there  is  great  difference  in  the  estates. 

8961.  I notice  that  you  had  last  year  a great 
part  of  the  fair  rent  business,  you  yourself ; you 
have  had  one-third  of  all  the  cases  heard  in  the 

county 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


SELECT  COMMITTEE  ON  LAND  ACTS  (IRELAND). 


443 


10  July  1894.]  Mr.  Shaw.  [ Continued. 


Mr.  Sexton— continued. 

county  courts.  You  have  had  half  the  acreage 
and  a third  of  the  rents  to  deal  with.  In  seven 
courts  there  was  no  business  at  all ; in  12  other- 
courts  the  cases  were  less  than  10  ? — There  is  a 
tempoi-ary  reason  for  that  1 think  ; the  tenants  on 
the  Kenmare  Estate,  which  is,  as  you  know,  a 
very  large  estate  in  the  neighbourhood  of 
Killarney,  nearly  all  came  in  for  the  first  time  in 
the  year  1893,  the  end  of  1892  or  the  beginning 
of  1893.  I never  could  quite  understand  what 
the  reason  of  it  was.  The  rents  were  all  raised 
about  1878.  That  was  the  evidence  that  came 
out  before  me  in  the  court,  in  1878  there  was  a 
very  general  rise  of  rents  all  over  the  Kenmore 
Estate.  When  the  Land  Act  of  1881  came  into 
operation  one  would  have  thought  that  the 
tenants  would  have  immediately  taken 
advantage  of  it,  and  come  into’  court  to  get  the 
rents  reduced:  but  as  a matter  of  fact  they 
waited  12  years,  the  great  bulk  of  them  did  not 
come  in  until  the  year  1893. 

Mr.  T.  W.  Russell. 

8962.  But  they  got  temporary  abatements,  I 
suppose? — Yes,  I suppose  in  some  cases  they 
did. 

Mr.  Sexton. 

8963.  We  have  evidence  that  the  tenants,  are 
kept  out  of  court  by  various  circumstances  ; 
arrears  ? — Oh,  the  arrears,  of  course,  are  a very 
large  element. 

8964.  The  fear  of  the  cost  of  an  appeal  ? — 
Well,  I am  net  sure  that  that  would  operate, 
I have  never  known  a Kerry  man  deterred  by 
law  costs  on  any  matter.  I know  they  spend 
any  amount  of  money  in  the  county  court,  and 
on  appeals  from  the  county  court. 

8965.  Just  as  the  Kerry  landlord  does  not  buy 
the  tenancy  because  he  has  not  got  the  money, 
so  the  Kerry  tenant  might  be  afraid  of  an  appeal 
if  he  had  not  the  money  to  pay  for  it  ? — I do  not 
think  the  fear  of  an  appeal  really  weighs  very 
much  with  them  ; I would  not  say  that  it  does. 
I think  that  probably  it  is  more  that  they  are 
content  to  rub  along  with  the  temporary  abate- 
ments that  they  get,  and  also  probably  that  they 
are  weighted  with  arrears,  and  they  are  afraid 
to  come  into  court  lest  there  should  be  an  eject- 
ment for  non-payment  of  rent,  or  something  of 
that  sort. 

8966.  In  cases  where  bog  has  been  reclaimed, 
where  the  title  to  it  is  questioned,  or  questions 
of  turbary,  commonage,  or  seaweed  arise,  do 
you  think  they  may  fear  to  be  deprived  of  their 
rights  ?— I do  not  know  ; I have  had  very  few 
cases  in  my  experience  where  the  tenants  were 
deprived  of  their  rights  of  turbary.  As  a general 
rule  where  the  tenant  has  had  the  use  of  turbary 
the  landlord,  before  the  fair  rent  is  fixed,  if  there 
is  no  legal  obligation  upon  him  to  continue  it,  is 
asked  : Will  he  continue  it ; does  he  give  au 
engagement  to  continue  it,  and  he  generally 
does,  otherwise  the  rent  is  reduced  by  so  much. 

8967.  Do  you  think  it  would  facilitate  the 
working  of  the  Acts  if  the  court  had  power  to 
deal  with  such  questions  as  rights  of  turbary,  sea- 
weed, and  sand  existing  on  the  estate,  and  to 
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measure  their  value  in  the  fair  rent? — As  a 
matter  of  fact  the  court  does  measure  their  value 
in  the  fair  rent. 

8968.  Where  they  exist  on  the  holding  ? — I 
mean  where  they  exist  as  appurtenances  to  the 
holding,  and  are  part  and  parcel  of  the  holding  ; 
then,  as  a matter  of  course,  the  turbary 
is  taken  into  consideration  in  fixing  the  rent. 
Where  it  is  not  an  appurtenance  to  the  holding, 
but  a mere  permissive  right  that  they  have 
got  from  the  landlord,  and  which  he  can  with- 
draw at  any  time,  then  as  a general  rule  the  land- 
lord is  asked  : “ Do  you  agree  to  contiirue  to 
allow  the  tenant  to  take  the  turbary  as  he  has 
been  accustomed  to  do.”  If  he  does,  that  is  re- 
corded upon  the  face  of  the  fair  rent  agreement, 
and  it  is  upon  that  basis  that  the  rent  is  fixed. 
If,  on  the  contrary,  he  says  : “ No,  I will  not 
agree  ” or  “ I want  to  be  able  to  keep  the  matter 
in  my  own  hands,”  then  the  rent  is  reduced  by 
so  much  as  the  value  of  the  turbary  that  is  taken 
away  represents. 

8969.  But  where  the  turbary  is  not  part  and 
parcel  of  the  holding  or  any  other  right  of  the 
kind,  do  you  think  it  would  facilitate  the  work- 
ing of  the  Acts,  if  the  material  of  such  right 
existing  on  the  estate  of  the  landlord,  the  court 
had  power  to  take  it  into  consideration,  and  to 
make  the  continuing  of  that  right  an  element  in 
the  amount  of  the  fair  rent  ? — Well,  you  see, 
that  would  be  giving  the  court  a power  to  take 
away  from  the  landlord  rights  that  he  possibly 
values  very  highly. 

8970.  To  take  these  things  at  their  value  ? — 
That  is  a matter,  not  of  law,  but  of  policy,  that 
I do  not  feel  myself  equal  to  giving  an  opinion 
upon. 

8971.  It  is  on  the  same  lines  of  policy  as 
fixing  a fair  rent?— I am  somewhat  conservative 
in  these  matters  of  legal  rights,  and  I shrink 
very  much  from  having  any  power  put  into  my 
hands  to  take  away  any  man’s  property  from 
him. 

8972.  Even  at  a fair  price? — Yes,  even  at  a 
fair  price,  unless  he  is  willing  to  part  with  it. 

8973.  Then  you  would  have  shrank  equally 
from  that  principle  of  the  fair  rent  before  the 
passing  of  the  Act  of  1881? — I do  not  think 
the  question  of  fixing  a fair  rent  can  be  defended 
at  all  except  upon  the  basis  that  the  tenant  is  not 
in  a position  to  freely  contract  with  his  landlord  ; 
that'  he  is  at  his  landlord’s  mercy.  Where  the 
landlord  and  tenant  are  on  equal  terms,  and  on 
independent  terms,  I do  not  think  the  fixing  of  a 
fair  rent  can  be  defended  at  all  upon  any  econo- 
mic principles. 

8974.  Now  will  you  describe  the  procedure 
before  you  in  fixing  a fair  rent  ? — If  a tenant 
wishes  to  come  into  the  county  court  he  serves 
his  originating  notice  and  names  the  county 
court  as  the  court  in  which  he  wishes  his  case 
to  be  tried.  He  is  then  obliged,  after  serving 
the  originating  notice  upon  the  landlord,  to  serve 
two  copies  upon  the  clerk  of  the  peace  of  the 
county ; the  clerk  of  the  peace  retains  one  of 
those  and  files  it,  and  sends  the  other  to  the  Land 
Commission  Court,  where  it  is  filed  in  the  Land 
Commission  Court.  The  clerk  of  the  peace  is 
bound  to  send  every  notice  of  motion  affecting 
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the  case,  or  in  the  case,  to  the  Land  Commission ; 
a duplicate  of  each  notice  of  motion  must  be 
served  upon  him,  which  he  sends  to  the  Land 
Commission  Court ; every  order  of  every  descrip- 
tion that  is  made  by  a county  court  judge  in  rela- 
tion to  the  matter  is  sent  forward  to  the  Land 
Commission  Court ; so  that  every  step  in  the  case 
is  duplicated  as  it  were  ; there  is  a record  of  it  in 
the  Land  Commission  Court,  as  well  as  in  the 
county  court,  so  that  the  Land  Commission  Court 
is  kept  in  touch  with  the  proceedings  from  the 
beginning  to  the  end. 

8975.  On  that  I should  like  to  interpose  one 
question  : It  appears  from  the  last  report  of  the 
Land  Commission  that  the  total  number  of  cases 
undisposed  of  was  5,891  ; in  fact  I think  they 
state  in  their  report  that  there  are  still  5,129  un- 
disposed of ; on  examination  it  turned  out  there 
were  only  214,  and  the  difference  is  attributed  to 
the  fact  that  the  clerks  of  the  peace  had  not 
forwarded,  as  you  say  they  are  bound  to  do, 
copies  of  the  orders  of  the  county  court  in  4,900 
cases  ? — I am  bound  to  say  I am  very  much  sur- 
prised to  hear  that ; I am  quite  sure  that  none  of 
those  cases  relate  to  the  County  of  Kerry  ; for  I 
am  quite  sure  the  clerk  of  the  peace  in  the 
County  of  Kerry  does  his  business  as  efficiently 
as  any  man  in  Ireland.  „ 

8976.  I think,  unfortunately,  that  does  relate 
to  the  County  Kerry  a good  deal  ? — I will  be 
very  much  surprised  if  it  does.  I think  there 
must  be  some  other  explanation  of  it. 

8977.  In  the  case  of  County  Kerry  we  have  a 
return  here  showing  that  the  number  of  applica- 
tions undisposed  of  to  the  31st  of  March  last 
were  only  29  ; the  number  recorded  in  the  books 
of  the  Land  Commission  as  undisposed  of  was 
207,  so  that  apparently  the  clerk  of  the  peace 
failed  to  record  the  orders  in  the  difference 
between  the  29  and  the  207  cases  ? — Or  the 
Land  Commission  may  have  failed  to  record  the 
clerk  of  the  peace’s  returns.  Either  might  be. 
I think  the  defect  is  quite  as  likely  to  be  in  the 
Land  Commission  Court  office  as  in  the  clerk  of 
the  peace’s  office  in  Kerry ; from  my  experience 
I would  say  quite  as  likely. 

8978.  We  have  had  a letter  from  Mr.  Justice 
Bewley  to  the  Lord  Chancellor,  in  which  the 
Land  Commission  complain  formally  to  the  Lord 
Chancellor  of  the  failure  of  clerks  of  the  peace 
to  forward  copies  of  the  orders  ? — I brought  that 
circular  under  the  notice  of  the  clerk  of  the 
peace  of  Kerry,  and  I was  satisfied  beyond 
all  manner  of  doubt  that  no  blame  attached  to 
him  in  the  matter. 

8979.  We  shall  have  Judge  Bewley  here,  and 
then  we  may  get  to  the  bottom  of  it ; now  will  you 
proceed  with  your  account  of  the  fixing  of  fair 
rents  ?—  As  soon  as  the  originating  notices  come 
in  they  are  sent  by  the  clerk  of  the  peace  to  one 
or  other  of  the  two  court  valuers,  who  assist  me 
in  the  county  ; the  court  valuer  then  sends  in  a 
request  to  the  Land  Commission  for  an  Ordnance 
sheet  embracing  the  holding  ; he  then  goes  upon 
the  lands,  and  he  examines  the  land  ; he  makes  a 
very  careful  map,  showing  the  boundaries  of 
the  holding  ; it  is  coloured  in  different  ways, 
according  to  the  various  qualities  of  the  soil,  and 


he  sends  in  a very  elaborate  report  in  the  form 
that  is  given  at  the  end  of  the  rules  for  the  court 
valuer’s  report,  a very  elaborate  and  a very 
minute  report. 

8980.  Is  it  identical  with  the  report  sent  in  by 
the  lay  members  of  the  Sub-Commission  ? — I do 
not  know  that,  but  I fancy  it  is  in  substance  the 
same. 

8981.  Can  we  get  the  form  in  Cherry  ? — Yes, 
the  form  is  in  Cherry  and  Wakely.  I think  I 
can  give  you  the  reference  to  it.  You  will  see 
the  form  on  page  515  in  Cherry  and  Wakely ’s 
book. 

8982.  Well,  he  sends  in  that  report  to  you?— 
He  sends  in  that  report  to  the  clerk  of  the 
peace. 

8983.  Does  he  keep  a field  book  as  the  Sub- 
Commission  does? — Yes. 

8984.  Does  he  send  the  field  book  ?— No,  he 
keeps  the  field  book  himself.  All  that  is  sent  to 
me  is  the  map  and  the  form  of  report  for  that 
purpose. 

8985.  Does  that  occur  before  or  after  the  hear- 
ing ? — That  is  before  the  hearing  in  my  county ; 
it  is  a matter  entirely  for  the  county  court  judge ; 
he  has  this  matter  entirely  in  his  own  hands,  he 
is  the  sole  judge  of  the  court,  the  sole  judge 
both  of  law  and  fact ; and  he  has  the  sole  direc- 
tion of  the  procedure,  except  so  far  as  it  is  bound 
by  the  rules  ; he  can  determine  whether  the 
court  valuer  shall  go  and  see  the  holding  before 
the  hearing  in  court,  or  whether  he  shall  go  and 
see  it  after  it.  In  my  county  the  'practice  has 
been,  and  I adopted  the  practice,  to  send  the 
county  court  valuer  to  the  holding  to  examine 
the  holding  and  to  make  his  report  before  the 
hearing. 

8986.  Now  may  I ask'  you  : Has  he  any 
general  instructions  from  you,  or  do  you  issue 
instructions  to  him  in  any  particular  case  ? — No, 
he  has  no  general  instructions  from  me  at  all; 
but  in  each  particular  case,  after  the  evidence 
is  given  in  court,  the  court  valuer  and  I 
have  some  conversation  about  the  case  : I ask 
him  whether  the  evidence  that  he  has  heard  in 
court  differs  in  any  material  respect  from  what 
he  heard  when  he  was  on  the  land.  When  he  is 
on  the  land  he  hears  the  tenant’s  story ; the 
tenant  goes  round  with  him,  shows  him  the 
holding,  and  tells  him  his  story  ; and  sometimes 
a representative  of  the  landlord  is  there,  either 
the  agent  or  some  sub-agent,  and  he  tells 
him  the  landlord’s  story.  Sometimes  the  land- 
lord does  not  send  a representative  at  all.  Then 
when  the  case  is  brought  into  court,  and  evidence 
is  given  there  under  cross-examination,  I ask 
the  court  valuer  : Has  he  heard  anything  now 
that  he  did  not  hear,  before,  or  that  has  altered 
his  opinion  of  the  case  in  any  way.  Very  rarely 
indeed  does  anything  that  occurs  in  court  alter 
the  judgment  that  he  has  formed  upon  seeing 
the  land.  Occasionally  he  hears  for  the  first 
time,  perhaps,  that  the  landlord  has  contributed 
a sum  to  the  building  of  the  house,  or  has  helped 
the  tenant  in  making  drains,  or  something  of 
that  sort,  but  that  very  rarely  happens. . 

8987.  May  I take  it  that  your  practice  is  to 
adopt  the  report  of  the  valuer  in  regard  to  the 
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amount  of  the  fair  rent  ?— I have  no  option  in 
the  matter.  Of  curse  I do  not  mean  that  I 
have  no  legal  option,  but  I have  no  moral  option 
but  to  adopt  the  report  of  the  court  valuer  ; he 
is  the  man  who  is  appointed  by  the  Government 
to  assist  me  ; he  is  the  man  who  is  supposed  to 
stand  independently  as  between  the  parties  ; he 
knows  the  land,  and  has  seen  the.  land;  I know 
nothing  about  it,  have  never. seen  it,  and^I  would 
know  nothing  about  it  if  I did  see  it.  The  land- 
lord’s valuer  values  the  land  at  a certain  rate  ; 
the  tenant’s  valuer  values  the  land  at  a certain 
rate ; I know  that  they  are  both  partisan  wit- 
nesses, and  that  here  is  a man  who  is  appointed 
by  the  Government  to  stand  equal  between  the 
parties,  to  stand  impartial ; he  tells  me  that  the 
value  of  the  land  is  so  much,  and  what  option 
have  I but  to  adopt  his  judgment.  If  I were  to 
set  aside  his  judgment,  and  say,  “ No,  I will  take 
something  else  as  a basis,”  where  would  I get 

Jt  8988.  Of  course  I am  only,  asking  you  what 
you  do? — 1 am  telling  you  this,  because  it  is,  to 
my  mind,  a very  great  hardship  that  any  judge 
should  be  placed  in  that  position,  that  he  should 
be  compelled  to  judge  of  a matter  as  to  which 
he  is  blindfold,  adopting  the  judgment  of  another 
man,  signing  it  with  his  own  name  as  his  judg- 
ment, when  it  is  not  his  judgment  at  all,  and  he 
knows  nothing  about  it. 

8989.  Does  that  apply  to  county  courts  in 
general  ?— Well,  it  applies  to  every  county  court 
so  far  as  I know.  There  is  no  county  court 
judge  that  I know  that  professes  to  be  an 
agricultural  expert,  or  to  value  the  land  for  him- 
self. 

Mr.  T.  W.  Russell. 

8990.  Or  whoever  goes  upon  it  ? — Or  whoever 
goes  near  it ; how  could  he  ? 

Mr.  Sexton. 

8991.  As  you  say,  the  valuer’s  mind  is  rarely 
affected  by  what  happens  in  court,  then  it  comes 
to  this,  that  the  rent,  as  fixed  by  the  county  court 
judge,  is  the  rent  estimated  bv  a valuer,  who 
simply  goes  upon  the  holding  before  the  evidence 
in  the  case  is  heard? — That  is  so;  when  he  is 
going  over  the  land  he  has  all  the  facts,  of  the 
case  which  are  afterwards  deposed  to  in  evi- 
dence ; he  has  heard  them  all,  but  not  sworn  to 
of  course ; he  hears  practically  the  same  story  in 
court,  on  oath,  that  he  hears  from  the  tenant 
on  the  ground  ; he  hears  practically  the  same 
story  from  the  landlord  or  his  representative  if 
he  is  there,  that  he  afterwards  hears  in  court.  It 
is  very  rare  indeed  that  any  new  fact  comes  out 
in  court  which  the  valuer  has  not  heard  when  he 
is  upon  the  land,  and  of  course  it  very  seldom 
happens  that  anything  occurs  in  court  that 
actually  affects  the  determination  of  the  value  of 
the  land. 

8992.  It  seems  to  indicate  at  any  rate  that  the 
word  of  the  tenant  is  as  good  as  his.  oath  ; he 
does  not  deceive  ? — Oh,  my  experience  is  that  if  I 
stopped  administering  oaths  altogether  it  would 
not  make  the  slightest  difference.  The  man  in 
that  case,  and  in  every  other  case  my  experience 
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is,  comes  up  and  tells  the  story  that  he  intends 
to  tell  ; whether  he  is  sworn,  or  whether  he  is 
not,  he  tells  the  same  story  ; and  if  the  ad- 
ministering of  oaths  ceased  in  all  the  county 
courts  of  Ireland  to-morrow,  it  would  not  make 
a particle  of  difference  in  the  evidence  that  is 
given  in  the  court.  That  is  my  experience. 

8993.  As  the  system  works,  does  the  valuer 
assume  or  find  that  the  improvements  have  been 
made  by  the  tenant ; it  is  suggested  that  a very 
eminent  jurist  and  judge  iu  England  was  of 
opinion  that  the  administration  of  an  oath  added 
nothing  to  the  efficiency  of  judicial  proceedings. 
You  appear  to  think  that  in  Kerry  the  unsworn 
evidence  is  just  as  good  as  the  sworn  ? — Well,  I 
do  not  confine  it  to  Kerry,  because  my  experience 
is  that  if  the  man  is  going  to  tell  the  truth,  he 
will  tell  it  whether  he  is  sworn  or  not,  and  if  lie 
is  going  to  tell  a lie,  he  will  tell  it  whether  he  is 
sworn  or  not.  But  of  course  that  is  a very  much 
larger  question  than  any  question  connected  with 
land. 

8994.  Yes;  but  your  evidence  indicated,  as  I 
understood  it,  that  as  a matter  of  fact  the  narra- 
tive given  upon  the  land  without  an  oath  to  the 
valuer  was  found  to  be  reliable  when  tested  ? — 
Tes,  that  is  so.  It  is  very  rare,  as  I said  be  fore, 
that  upon  cross-examination  by  the  landlord’s 
representative  anything  comes  out  that  mate- 
rially affects  the  value  of  the  land  that  has  not 
been  told  the  county  court  valuer  before.  Of 
course,  as  I have  said  before,  there  are  cases ; 
for  example,  it  has  often  occurred,  and  does 
occur,  that  the  landlord  produces  his  book  and 
says  that  the  landlord  advanced  a hundred  pounds 
twenty  years  ago  to  help  to  build  the  house  ; 
perhaps  it  is  the  tenant’s  son  that  is  on  the 
holding,  and  he  does  not  know  about  that,  or  has 
never  heard  of  it.  That  is  a new  fact  in  the 
case  that  comes  out  for  the  first  time. 

8995.  You  generally  find  that  the  valuer 
makes  the  valuation  upon  the  assumption,  I 
suppose,  that  the  improvements  had  been  made  by 
the  tenant? — Yes,  as  a general  rule;  any  im- 
provements that  are  made  are  made  by  the 
tenants  in  Kerry.  I am  speaking,  of  course,  of 
Kerry  alone ; the  reclamation  of  cut-out  bog  and 
the  taking  away  of  stones  out  of  rough  land  is 
done  by  the  tenant ; of  course  there,  is  draining 
occasionally  ; it  is  to  the  drainage  chiefly  that  the 
landlord  is  found  to  have  contributed,  if  he  has 
contributed  anything. 

8996.  Is  that  impression  which  he  receives  on 
the  inspection  of  the  holding,  that  the  improve- 
ments have  been  made  by  the  tenants,  disturbed 
by  the  evidence  afterwards  in  court  ? — Oh,  no  ; 
as  a general  rule  the  landlord  in  Kerry  rarely 
claims  the  improvements ; he  generally  admits 
that  any  improvements  that  are  there  are  the 
tenant’s  improvements.  It  is  very  rare  indeed, 
as  a matter  of  fact,  that  there  is  any  contest 
about  it,  except  about  the  building  of  a house  or 
perhaps  a loan  that  has  been  got  for  drainage  ; 
that  is  generally  the  only  thing  in  the  way 
of  improvements  that  the  landlord  actually 
claims. 

8997.  And  the  tenant,  I suppose,  does  not  contest 
that  ? — Except  as  to  the  value  of  the  improve- 
ments ; he  says  the  money  was  very  badly  laid  out ; 

3 L 2 lie 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


446 


MINUTES  OF  EVIDENCE  TAKEN  BEFORE  THE 


10  July  1894.]  Mr.  Shaw.  {Continued. 


Mr.  Sexton — continued. 

he  will  say  : “ Begorra,  if  you  spent  100/.  on  that 
drainage  it  would  not  be  worth  50/.,”  or  some- 
thing of  that  sort. 

8998.  Rather  a comment  than  anything  else? — 
Yes,  the  facts  are  generally  undisputed  because 
the  landlord  has  his  books  there,  which  show 
beyond  all  doubt. 

8999.  Then  in  Kerry  apparently,  under  your 
jurisdiction,  you  are  free  from  all  this  trouble 
about  the  complication  as  to  presumption  as  to 
proof  of  ownership  at  different  times  and  so 
forth  ? — I never  have  been  troubled  with  it  at  all. 

9000.  It  would  be  very  desirable  if  others 
were  not  troubled  with  it  too  ? — As  a general 
rule  the  court  valuer  puts  in  his  report  any  im- 
provements that  he  sees.  He  says  he  values  at 
so  much,  and  he  takes  off  so  much  for  improve- 
ments, and  that  is  rarely  disputed. 

9001.  In  point  of  fact  it  comes  to  this,  that 
your  valuer  in  Kerry,  valuing  the  holding  as  it 
stands,  and  giving  the  improvements  to  the 
tenant,  that  is  found  to  be  the  state  of  facts  even 
when  tested  by  evidence  ? — I think  so,  yes ; that 
is  my  experience,  with  the  exceptions  I have 
mentioned. 

9002.  He  values  the  buildings  as  the  others 
do,  or  the  land  apart  from  the  buildings,  perhaps 
he  would  not  go  into  that? — Well,  the  landlord 
rarely  claims  buildings  in  Kerry,  very  rarely ; as 
a general  rule,  that  is  one  of  the  first  questions 
asked  when  the  case  is  called  on,  I mean  the  first 
question  asked  is  : “ Does  the  landlord  claim  the 
buildings  in  this  case”?  and,  as  a general  rule, 
he  says  “ No,”  and  there  is  no  further  contest 
about  it.  The  buildings,  as  a matter  of  fact,  are 
nothing.  In  the  great  bulk  of  the  cases  it  is  a 
mere  cabin  or  shanty  that  is  of  no  value  to  any- 
body, except  the  man  that  lives  in  it. 

9003.  I do  not  think  that  is  so  in  North 
Kerry  ; I think  they  are  pretty  substantial  there  ? 
— In  North  Kerry  they  are  a different  class  of 
holdings.  I am  speaking  chiefly  of  the  bulk  of 
the  holdings  that  come  into  court  where  the  farm 
buildings  are  not  of  any  very  great  value. 

9004.  Just  a couple  more  questions  : On  what 
principle  does  your  valuer  fix  the  fair  rent ; does 
he  fix  the  fair  letting  value  of  the  holding  as  for 
a solvent  tenant  desiring  to  enter  intending  to 
pay  that  rent  from  year  to  year  ? — Yes,  I think 
he  puts  down,  as  a general  rule,  what  he  would 
consider  a fair  rent  for  a man  going  info  the 
land  having  no  previous  connection  with  it  at 
all,  taking  it  as  it  stands  ; then  he  deducts  from 
that  a certain  amount  for  improvements  (if  there 
are  any) ; then  he  perhaps  deducts  a certain 
amount  for  remoteness  from  markets,  or  he  adds 
something  for  proximity  to  markets,  and  then  he 
puts  in  something  for  turbary,  if  the  turbary  is 
allowed. 

9005.  The  main  element,  the  rent,  is  the  rent 
that  a solvent  tenant  desiring  to  enter  would  be 
willing  to  pay  from  year  to  year  ? — V es. 

9006.  Then  what  allowance  do  you  make  for 
the  tenant’s  improvements  ; how  do  you  fix  it ; 
how  do  you  measure  it  ? — It  is  by  a rule-of- 
thumb,  I think.  The  court  valuer  has  seen  the 
improvements,  and  he  says  what  he  thinks  he 
would  allow  off  for  the  improvements  he  has  seen. 


Mr.  Sexton — continued. 

I do  not  in  any  way  dispute  his  valuation,  and 
do  not  pretend  to. 

9007.  Is  it  intended  to  pay  the  costs,  or  is  it 
intended  to  be  interest? — It  is  intended,  I think, 
to  represent,  as  far  as  possible,  the  tenant’s  in- 
terest in  the  improvements  he  has  made,  that  is 
to  say  if  he  has  added  to  the  value  of  the  land 
by  a substantial  improvement,  added  to  it  very 
much,  the  bulk  of  that  additional  value  is  given 
to  the  tenant. 

9008.  Suppose  a man  spent  100/.  on  the  hold- 
ing (putting  an  illustration),  and  increased  the 
value  of  the  holding  10/.  a year,  what  would 
your  valuer  do  with  the  improvement  of  10/. 
a year  ? — I do  not  think  he  would  give  him  the 

• full  10/. 

9009.  What  would  he  give  him  ? — I could  not 
tell  you. 

9010.  You  do  not  give  him  any  direction  on 
that  ? — No,  I give  him  no  direction  ; it  is  not  a 
matter  that  I think  I could  give  him  any  directions 
upon.  It  depends  a good  deal,  you  see,  upon  the 
state  of  the  improvements  ; sometimes  there  are 
improvements  made  that  are  not  maintained ; 
sometimes  there  is  money  spent  that  has  not 
been  well  spent,  or  economically  spent. 

9011.  The  case  I am  on  is  100/.  spent,  and 
10/.  the  present  improved  value.  Would 
the  principle  be  that  after  the  valuer  had  given 
him  what  he  would  consider  a fair  allowance  or 
return,  or  whatever  you  would  call  it,  the  rest 
would  go  to  the  landlord  in  the  rent  ? — I think 
so  ; there  is  always  a certain  amount  allowed,  as 
I understand,  for  the  landlord’s  interest  in  the 
holding,  and  in  the  improvable  quality  of  the 
holding. 

9012.  That  would  not  apply  to  buildings  nor 
to  improvement  of  the  soil  ? — If  the  landlord 
claims  the  buildings  : there  is  never  any  value  put 
upon  the  buildings  at  all  except  the  landlord 
claims  them. 

9013.  That  is  to  saj',  any  value  in  the 
buildings,  when  made  by  a tenant,  goes  to  the 
tenant  clearly? — Yes,  it  goes  to  the  tenant. 
The  landlord  is  asked,  “ Does  he  claim  the 
buildings?”  If  he  does  not  claim  the  buildings 
there  is  no  rent  put  upon  the  buildings  at  all,  but 
solely  upon  the  land,  and  the  tenant  is  not  asked 
to  pay  anything  for  the  buildings.  That  is  a 
general  case.  It  is  very  rare  that  there  is  any 
other  case.  Of  course  where  the  landlord  has 
contributed  a certain  amount  to  the  building  why 
then  a certain  something  is  added  to  the  rent  for 
that,  but  it  is  done  by  a rule-of-thumb,  as  I said 
before.  I do  not  really  know  that  the  valuer 
has  any  scientific  plan  upon  which  he  acts.  I . 
certainly  do  not  know  of  any. 

9014.  And  the  interest  of  the  tenant  which' the 
court  by  Section  8 is  directed  to  have  regard  to  in 
fixing  fair  rent  is  in  practice  limited  to  his 
interest  in  the  improvements  referred  to  in  Sub- 
section 9 ? — I do  not  know  that.  I would  not  say 
that  altogether. 

9015.  I understood  that  the  rent  was  the  rent 
which  would  be  paid  by  an  incoming  tenant,  a 
solvent  tenant;  incoming,  not  an  occupying 
tenant,  but  another,  a tenant  from  year  to  year  ? 
— Yes. 

9016.  Then 
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Mr.  Sexton — continued. 

9016.  Then  you  deduct  from  that  an  allow- 
ance for  the  improvements  made  by  the  existing 
tenant.  From  that  I would  infer  that  the  in- 
terest of  the  tenant  as  distinguished  from  that  of 
any  other  person  is  measured  simply  by  his  in- 
terest in  his  improvements  ? — Yes ; that  is  to 
say,  he  pays  rent  for  everything  that  is  there 
except  the  improvements  he  himself  has  made. 

9017.  And  such  rent  as  any  solvent  person 
would  be  willing  to  pay  ? — Yes. 

9018.  I notice  that  nearly  one-third  of  the 
cases  originated  in  your  county  courts  have  been 
withdrawn  from  you  and  taken  into  the  Court  of 
the  Land  Commission.  Is  it  the  practice  of  the 
Land  Commission  to  transfer  them  as  of  course 
when  the  landlord  asks  for  it  ? — Yes,  under  the 
rules,  within  a fortnight  after  service  of  the 
originating  notice,  the  landlord  may  move  to 
have  the  case  transferred  to  the  Land  Com- 
mission. 

Chairman. 

9019.  Where  do  they  make  this  motion? — 
In  the  Land  Commission  Court.  It  is  not 
a motion  made  in  court  in  the  first  instance  ; it  is 
simply  a notice  of  motion  served  on  the  tenant 
and  lodged  with  the  Land  Commission.  The 
tenant  may  then  show  cause  against  transfer 
within  a fortnight  after  he  receives  notice ; if  he 
shows  no  cause  by  affidavit  or  otherwise  the 
transfer  is  effected  as  of  course ; the  case  is  at 
once  as  a matter  of  course  removed  to  the  Land 
Commission  Court.  If  the  tenant  does  show 
cause,  then  there  is  a motion  in  court,  and  the 
court  decides  whether  the  tenant  has  shown  good 
cause  or  not ; and  if  the  tenant  has  shown  good 
cause  against  the  transfer,  the  case  is  sent  back 
to  the  county  court,  and  if  the  tenant  has  not 
shown  good  cause  in  the  opinion  of  the  court, 
the  case  is  retained  in  the  Land  Commission 
Court. 

Mr.  Sexton. 

9020.  In  practice  what  happens  is  that  the 
case  is  transferred  ? — I would  not  be  quite  sure, 
but  I do  not  think  I have  had  a single  case  sent 
back  to  me  which  was  once  transferred  by  the 
landlord. 

9021.  That  is  to  say  when  the  landlord  makes 
an  application  to  transfer  the  case  from  you  it  is 
transferred? — The  tenant  rarely  ever  shows 
cause. 

9022.  And  the  cause  is  transferred  ? — The 
cause  is  transferred ; that,  of  course,  is  from  want 
of  cause  shown. 

9023.  I notice  that  the  agreements  are  filed  ; 
may  I ask  you  whether  any  agreements  of  fixing 
fair  rent  between  landlord  and  tenant  have  come 
before  you  by  reason  of  not  having  been  filed  ? 
— Oh,  yes;  I have  had  a few  instances. 

9024.  What  happened  in  those  cases ; did  you 
make  a larger  reduction  than  had  been  given 
under  the  agreement  ? — As  a general  rule,  yes  ; 
the  reductions  were  larger. 

9025.  Much  larger  ? — Well,  I would  not  be 
able  to  say  what  the  proportion  was.  You  see, 
I have  absolutely  no  statistics  and  no  details  of 
cases  ; I am  depending  entirely  upon 
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my  memory.  I can  only  say  that  my  memory 
is  that,  as  a general  rule,  the  rents  fixed  by  the 
court  were  lower  than  the  rents  agreed  upon 
between  landlord  and  tenant. 

9026.  I notice  that  your  own  deductions  in  the 
court  are  about  10  per  cent  greater  than  those 
given  by  agreement  between  landlord  and  tenant  ? 
— That  is  the  average. 

9027 . I think  so,  for  the  year  ( — I would  not 
be  surprised  at  that.  I really  do  not  know;  you 
know  as  a matter  of  fact  these  agreements  are 
generally  agreements  of  considerable  standing ; 
that  is  to  say,  that  they  were  made  some  years 
ago,  and  do  not  come  before  the  court  until  after 
some  years  have  elapsed ; rents  are  fixed  at  a 
very  much  lower  figure  now  than  they  were  some 
years  ago. 

9028.  That  being  so,  and  the  great  bulk  of 
these  agreements  having  been  made,  as  we  know, 
from  the  returns  in  the  years  immediately  suc- 
ceeding the  passing  .of  the  Land  Act,  that  is 
1882  to  1885,  does  it  not  occur  to  you  that  when 
one  of  them  gets  a chance  of  coming  in  by  reason 
of  the  agreement  not  having  been  filed,  and 
getting  a large  reduction  when  he  does  come  in, 
that  the  great  body  of  them  would  require  the 
statutory  term  to  be  shortened  in  order  to  have 
the  rents  fixed? — That  applies  not  only  to  agree- 
ments, but  to  all  the  rents  fixed  by  the  court  in 
the  same  period. 

9029.  Yes  ; perhaps  in  a greater  degree  to 
agreements,  but  certainly  in  a degree  to  all  the 
inductions  given  in  the  earlier  years,  the  reduc- 
tions then  given  being  so  much  less  than  they 
are  now  ?—  1 think  there  is  no  doubt,  as  a general 
rule,  that  the  rents  which  were  fixed  in  the 
earlier  years  of  the  working  of  the  Land  Act 
were  higher  than  the  rents  that  are  being  fixed 
now,  owing  to  the  fall  of  prices  and  other  cir- 
cumstances that  have  occurred  in  the  meantime. 

9030.  In  the  meantime  those  former  rents 
have  become  excessive  ? — Oh,  they  would  not  be 
fixed  at  the  same  rate  now,  I think  that  is  so. 
Ido  not  know  whether  1 might  say  that  I have 
a very  strong  opinion  which  I have  formed  since 
I became  a county  court  judge,  and  have  had 
some  experience  of  the  working  of  the  Land  Act 
in  the  county  court,  that  the  system  upon  which 
rents  are  fixed  in  the  county  court  is  entirely  in- 
defensible if  the  system  adopted  by  the  Land 
Commission  Court  be  the  right  system.  To 
begin  with,  in  the  Land  Commission  Court  there 
are  two  men  (two  qualified  agricultural  experts) 
who  go  upon  the  lands  in  each  case  and  they 
come  to  a common  agreement ; and  both  landlord 
and  tenant  have  the  benefit  of  two  minds  applied 
to  the  case.  In  the  county  court  the  statute 
only  allows  one  valuer  to  go,  and  it  is  the  judg- 
ment of  one  man  who  is  unchecked  by  the  judg- 
ment of  any  other. 

9031.  The  point  you  have  made  refers  only 
to  the  fact  that  there  is  but  one  valuer  ? — There 
is  but  one  valuer. 

9032.  If  there  were  two  that  point  would  dis- 
appear ?— I may  say  incidentally  in  reference  to 
that  matter  that  a very  large  number  of  cases 
came  in,  as  I have  said,  in  the  year  1893,  from 
the  Kenmare  Estate  to  the  county  court,  and  it 
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was  intimated  to  me  that  the  landlord  was  ex- 
tremely anxious  that  both  valuers  should  go  and 
value  in  these  cases.  I was  myself  very  anxious 
that  that  should  be  done  not  only  in  those  cases 
but  in  many  other  cases,  and  accordingly  I gave 
directions  to  the  clerk  of  the  peace  to  send  these 
cases  to  both  valuers  and  let  them  both  go  and 
value.  My  attention  was  afterwards  called  to 
the  fact  that  the  statute  is  express  that  it  is  to 
“ some  one  ” of  the  valuers  that  the  county  court 
judge  is  confined,  and  that  it  was  really  ultra 
vires  for  me  ; it  was  an  excess  of  jurisdiction  to 
send  two  valuers  at  all;  accordingly  I said  I 
would  not  do  that  in  any  other  case.  The  result 
of  that  intimation  was  that  a very  large  number 
of  the  cases  from  the  Kenmare  Estate  were  with- 
drawn from  the  county  court  and  sent  to  the 
Land  Commission  on  the  ground  that  the  landlord 
preferred  to  have  the  opinion  of  two  valuers  in- 
stead of  one ; and  that,  1 think,  was  a reasonable 
ground  for  withdrawing  the  cases  and  for  taking 
them  to  the  Land  Commission  Court.  There  is 
another  very  grave  difference  between  the  two 
systems,  that  is  that  the  court  valuer  in  the 
county  court  is  not  a member  of  the  court  at  all, 
and  has  no  voice  in  the  decision,  he  has  a merely 
consultative  voice  ; the  two  agricultural  experts, 
as  I may  call  them,  who  are  attached  to  each  Sub- 
Commission  have  a decisive  voice;  they  are 
members  of  the  court  equal  in  authority  with 
other  members  of  the  court,  and  on  all  questions 
of  fact  and  of  value  they  have  a decisive  and 
preponderant  voice  in  the  court.  The  county 
court  judge  is  absolutely  the  sole  judge  both  of 
law  and  of  fact,  and  can  if  he  chooses  to  do 
so  totally  disregard  the  opinion  of  the  court 
valuer ; the  court  valuer  is  simply  there  to 
give  him  his  opinion,  which  the  county  court 
judge  is  at  liberty  to  set  aside  if  he  chooses; 
but,  as  a matter  of  fact,  the  county  court  judge, 
as  I said  before,  has  no  option  in  the  matter ; 
knowing  nothing  of  the  facts  himself,  and 
having  no  other  mode  of  arrivng  at  a 
conclusion  as  to  the  value  of  the  land, 
except  by  adopting  the  court  valuer’s  opinion, 
he  is  bound  morally  (at  least  I feel  my- 
self bound ; of  course  I cannot  speak  for  any 
other  than  myself),  and  I feel  myself  morally 
bound  to  accept  the  county  court  valuer’s  value 
as  the  value  of  the  land.  Then  X issue  the  decree 
for  which  I am  alone  responsible,  no  one  signs  it 
but  myself ; it  is  mine  and  mine  only,  yet  though 
I sign  it,  it  is  the  decree  of  a man  who  is  not  a 
judge  at  all,  a man  who  himself  does  not  appear 
in  the  case  and  who  has  no  responsibility  as  a 
judge  whatever. 

9033.  In  that  respect  it  does  not  differ  from 
any  judgment  given  by  any  court  of  law  upon  any 
question  of  value  dependent  upon  the  evidence  of 
experts  ? — No,  but  in  the  cases  of  courts  of  law 
where  assessors  are  brought  in,  say  nautical 
assessors,  to  give  opinions  on  questions  of  navi- 
gation or  things  of  that  sort;  these  are  only 
incidental  to  the  main  issue,  but  this  is  the  very 
matter  that  the  court  is  deciding,  and  the  sole 
matter  that  the  court  is  deciding,  the  value  of 
the  land,  the  fixing  of  the  fair  rent,  and  in  that 
matter  he  has  absolutely  to  issue  a decree  which 
is  the  decree  not  of  himself ' at  all,  nor  of  the 
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court  itself,  but  of  a man  who  stands  behind 
him  and  does  not  come  before  the  public  as 
responsible  in  any  way,  who  is  not  a member  of 
the  court,  and  who  is  in  this  position,  that  the 
court  may  treat  his  opinion  as  of  no  weight 
whatever  if  it  so  chooses. 

Mr.  M‘ Cart  an. 

9034.  But  is  not  the  court  valuer  examined  in 
court  ? — Oh,  no;  the  court  valuer  is  not  examined 
in  court. 

Mr.  Sexton. 

9035.  Every  day,  in  the  ordinary  courts  of 
the  country,  questions  arise  in  which  the  value 
is  not  only  the  dominant  but  the  sole  question  in 
the  case ; questions  on  which  the  Court  has  to 
take  the  evidence  of  experts,  and  act  upon  it  as 
you  do  upon  the  judicial  decrees  of  your  valuers  ? 
— Do  not  you  see  that  in  the  cases  you  refer  to 
the  experts  appear  on  different  sides,  they  give 
evidence  ; one  man  comes  up  and  swears  that 
the  thing  is  so  much  value,  and  another  man 
comes  up  and  swears  that  the  thing  is  of  so  much 
value,  and  there  is  generally  a jury  who  have  a 
knowledge  of  the  matters  in  dispute  themselves, 
and  who  can  go  and  see  the  object,  the  building  or 
whatever  it  may  be,  and  they  hear  the  experts. 

Mr.  T.  W.  Russell. 

9036.  In  this  case  you  say  you  do  not  examine 
your  valuer  in  court,  as  I understand  ? — These 
are  expert  witnesses  who  are  sworn  and  examined 
and  cross-examined  ; my  valuer  is  a man  who  is 
never  examined  at  all  in  court. 

Mr.  Ml  Car  tan. 

9037.  He  is  unchecked  and  unsworn  ? — Yes. 

Mr.  Sexton. 

9038.  He  corresponds  to  the  experts  who  are 
examined  before  the  courts ; we  have  heard  of 
the  valuers  of  tenants,  and  we  have  heard  of  the 
valuers  of  landlords  ; in  addition  to  those,  you 
have  another  valuer ; you  have  therefore  a 
greater  facility,  because  you  have  an  additional 
expert? — Yes  ; and  I am  supposed  to  sit  there 
and  hear  evidence  from  the  landlord  and  the 
tenant,  and  decide  upon  that  evidence ; that  is 
the  supposition  of  the  procedure  of  the  court. 

Mr.  T.  W.  Russell. 

9039.  And  what  you  do  is  this  : you  decide  it 
by  rejecting  the  evidence  of  both  of  them ; and 
by  accepting  evidence  which  is  never  put  before 
the  court? — Exactly.  For  what  purpose  do  I 
sit ; to  take  the  evidence  of  the  landlord,  and  to 
take  the  evidence  of  the  tenant ; it  is  a form  of 
evidence  as  to  value  ; I disregard  that  evidence 
altogether  (I  do  not  see  how  I could  do  otherwise), 
and  take  the  evidence  of  the  man  who  is  appointed 
by  the  court  to  assist  me.  Well,  I must  say  that 
I consider  that  a most  unsatisfactory  system,  and 
I consider  that  it  puts  the  county  court  judge  in 
a most  unsatisfactory  position.  It  is  a thing  that 

I have 
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Mr.  T.  W.  Russell — continued. 

I have  felt  from  the  very  beginning,  that  I was 
really  giving  judgments  in  matters  affecting  very 
largely  the  rights  of  property,  both  of  landlord 
and  tenant,  where  I was  acting  blindfold  and 
making  myself  merely  the  mouthpiece  of  another 
man.  °For  that  reason  I have  had  a very  strong 
opinion  that  the  county  court  ought  to  be  abolished 
altogether  as  a court  for  land  cases. 

Chairman. 

9040.  You  mean  so  far  as  regards  then- juris- 
diction in  these  cases? — Their  jurisdiction  in 
fixing  fair  rents. 

Mr.  Sexton. 

9041.  Will  you  tell  me  this  : how  does  your 
position  really  differ  in  substance  from  that  of 
the  legal  Sub-Commissioner,  who  has  practically 
to  do  what  you  have  to  do,  accept  the  judgment 
of  the  lay  Sub-Commissioners  ? — In  that  case  the 
court  consists  of  three  persons ; you  have  two 
members  of  the  court  who  are  experts,  and  who 
see  the  matter  themselves  and  are  able  to  form 
a judgment  upon  it ; the  legal  Commissioner  does 
not  pretend  as  a general  rule  to  form  a judgment 
upon  questions  connected  with  the  value  of  the 
land ; he  sits  there  to  direct  the  other  Commis- 
sioners on  matters  of  law  that  arise,  and  he 
accepts  the  judgment  of  his  brother  members  of 
the  court  who  are  equally  responsible  with 
himself. 

9042.  He  has  something  more  difficult  and 
delicate  to  do  than  anything  you  have  to  do, 
because  when  the  two  lay  experts  who,  like  him- 
self are  members  of  the  court,  differ,  he  has  to 
decide  and  differ  between  them,  which  I submit 
is  a more  difficult  and  delicate  thing  than  any- 
thing you  have  to  do  ? — Well,  I have  had  to  do 
that  on  one  occasion  when  my  two  valuers  went 
to  see  one  holding  and  differed,  I had  to  come  to 
a conclusion  between  them,  and  I went  through 
the  process  of  adding  the  figures  up  together 
and  dividing  them  by  two,  which  seemed  to  me 
to  be  a very  unsatisfactory  method  of  arriving  at 
the  result,  but  I do  not  see  what  else  I could  do. 

9043.  I am  told  that  in  Tyrone  the  county 
court  judge  there  adopts  a system  the  reverse  of 
yours,  that  he  pays  no  attention  to  his  own 
valuer  but  splits  the  difference  between  the 
landlord’s  valuer  and  the  tenant’s  valuer ; that 
eases  the  position  very  much  ? — That  would  pro- 
duce very  unsatisfactory  results  in  my  county,  I 
must  say. 

Chairman. 

9044.  Have  you  any  further  explanation  to 
give? — Well,  there  was  a third  point  with  regard 
to  the  court  valuer  that  I think  it  is  right  to  put 
before  the  Committee,  that  is  this : The.  court 
valuer  is  paid  by  fees  upon  the  cases,  he  is  paid 
by  results  and  not  by  salary. 

9045.  When  you  say  “ by  results,”  what  do 
you  mean  ? — That  is  an  unfortunate  expression, 
he  is  paid  by  the  amount  of  the  business. 

Mr.  T.  W.  Russell. 

9046.  By  the  number  of  cases?— -By  the 
number  of  cases,  not  by  salary.  Now  it  is  per- 
fectly obvious  that  that  is  a very  objectionable 
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Mr.  T.  W.  Russell — continued, 
thing,  because  whether  there  be  any  foundation 
for  it  or  not,  it  immediately  gives  rise  to  the 
suggestion  in  the  minds  of  the  people  coming 
into  the  court  that  it  is  to  the  interest  of  the 
court  valuer  to  bring  as  much  business  as  possible 
to  the  county  court  away  from  the  Sub-Com- 
mission. 

Chairman. 

9047.  And  therefore? — And  therefore  to  fix 
the  rents  low. 

9048.  To  attract  tenants  into  your  court  ? — 
Yes,  I am  aware  that  that  objection  is  made  and 
very  largely  felt ; that  as  long  as  the  court 
valuers  are  paid  by  the  number  of  cases  that 
come  into  court,  and  their  remuneration  depends 
upon  the  number  of  cases  that  come  into  court, 
there  is  an  inevitable  tendency  to  attract  cases 
into  the  court  by  fixing  the  rents  lower.  On  the 
other  hand,  I was  told  of  the  converse  case, 
where  the  court  valuer  in  one  case  had  fixed  the 
rents  so  low  that  the  landlords  had  removed  the 
cases  into  the  Land  Commission  Court  and  left 
the  county  court  without  any  cases  at  all ; 
then  when  his  successor  came  into  the  county  he 
thought  the  only  way  of  bringing  back  business 
into  the  courts  when  he  found  the  landlord  re- 
moved the  cases  to  the  Land  Commission  Court, 
was  to  give  them  the  idea  that  he  was  fixing  the 
rents  high ; so  you  see  the  matter  cuts  both  ways, 
but  in  both  ways  it  seems  to  me  to  be  a very 
grave  public  (I  will  not  use  the  word  “ scandal  ”) 
but  at  any  rate,  it  is  a grave  objection  to  the 
system  of  fixing  fair  rent  in  the  county  court. 

9049.  Now  you  have  stated  three  objections  to 
the  existing  system,  and  you  have  a further  one, 
have  you  ? — That  is  all  I have  to  say  except 
this  : I think  it  is  obvious  to  anybody  that  if  the 
system  adopted  by  the  Land  Commission  of  hav- 
ing three  Commissioners,  two  of  them  agricultural 
experts,  two  of  them  visiting  the  land  and  sitting 
in  court  hearing  the  evidence  and  deciding  upon 
it,  if  that  is  the  proper  method  of  fixing  rents,  it 
is  perfectly  obvious  that  the  county  court  system 
is  inadequate,  the  system  of  having  one  valuer 
who  is  not  a member  of  the  court  and  has  no 
controlling  voice.  Whether  the  county  court  be 
right  or  whether  the  Land  Commission  Court  be 
right,  it  is  obvious  that  both  cannot  be  right,  and 
the  two  together  cannot  be  defended. 

9050.  Have  you  anything  further  to  say  ? — 
Yes,  Mr.  Sexton  asked  me  about  the  number  of 
cases  that  were  transferred  from  the  county 
court  to  the  Land  Commission  Court,  and  I 
think  I may  say  from  my  experience  and  from 
what  I have  heard  from  sources  of  information 
that  are  open  to  me,  that  the  chief  reason  of  the 
transfers  of  cases  from  the  county  court  to  the 
Land  Commission  Court  is  the  objection  that  is 
felt  to  the  system  of  the  court  valuer. 

9051.  One  court  valuer?  — To  one  court 
valuer. 

Mr.  Sexton. 

9052.  Felt  by  the  landlord  ? — Felt  by  the 
landlord. 

3 L 4 9053.  I understand 
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Mr.  Macartney. 

9053.  I understand  that  your  view  is  that  if 
the  present  system  is  continued  in  your  court  it 
would  be  better  for  all  interests  that  the  juris- 
diction should  be  withdrawn  ; you  feel  that  it  is 
so  unsatisfactory  ? — Yes.  I think  that  the  hear- 
ing in  my  court  is  more  or  less  of  a sham ; 
the  rent  is  practically  fixed  by  the  court  valuer 
when  he  goes  upon  the  land  ; anything  that 
occurs  in  the  court  afterwards  has  almost  a mini- 
mum of  effect  upon  the  decision  ; therefore 
I would  be  strongly  of  opinion  that  the  hearing 
in  the  court,  as  far  as  the  county  court  is  con- 
• cerned,  if  the  present  system  is  continued,  might 
very  well  be  dispensed  with  altogether,  that  is 
to  say  if  the  present  system  is  to  be  continued,  I 
really  do  not  see  why  the  court  valuer  should 
not  send  in  his  report  to  the  clerk  of  the  peace ; 
let  the  clerk  of  the  peace  send  his  report  and  the 
value  that  he  puts  upon  the  land  to  the  landlord 
and  tenant  respectively,  and  if  neither  of  them 
objecis  within  a certain  definite  time  let  that 
stand  as  the  rent ; if  either  of  them  objects  then 
I think  they  ought  to  go  straight  to  the  Court  of 
Appeal.  I would  have  no  hearing  in  the  county 
court  at  all. 

9054.  Then  I undex-stand  you  would  leave  the 
legal  questions  that  might  arise  to  be  decided  in 
the  Chief  Commission  Court  ? — Of  course  if  a 
legal  objection  was  made  to  the  hearing  of  the 
case  at  all,  the  county  court  judge  might  hear 
that  as  a px-eliminax-y  and  not  send  the  case 
to  the  valuer  at  all ; if  he  decided  that 
the  case  was  outside  the  jurisdiction  of 
the  court  he  would  not  send  the  case  to  the 
valuer  at  all,  and  then,  of  course,  either  party 
might  go  to  the  Court  of  Appeal  upon  that ; but 
in  cases  where  no  legal  questions  were  raised  I 
do  not  really  see  the  advantage  of  a hearing  in 
the  county  court  at  all. 

9055.  Then  it  would  be  taking  your  view  of 

the  importance  of  your  court  valuer’s  report 
with  regard  to  the  value  of  the  land,  which  you 
feel  morally  bound  to  adopt? — Yes.  Then  if 

either  party  objects  to  that  value,  instead  of 
going  through  what  is  the  farce  of  appealing 
from  the  Court  valuer  to  the  coux-t  valuer  (be- 
cause that  is  what  it  practically  comes  to),  let 
them  appeal  direct  to  another  court,  who  will 
send  two  valuers  or  whatever  machinery  they 
may  adopt,  to  decide  the  case  of  value. 

9056.  I just  want  to  understand  this  point  of 
appeal  “from  the  court  valuer  to  the  court 
valuer,”  an  appeal  from  your  court  would  go  to 
the  Chief  Commission  ? — What  I meant  was  this : 
when  once  the  court  valuer  has  made  up  his 
mind  on  the  land  as  to  the  value,  then  the  hear- 
ing in  the  court  is  practically  an  appeal. 

9057.  You  are  alluding  to  two  different  parts 
of  the  same  procedure? — Yes,  if  I were  in  a 
position,  or  if  I had  any  material  or  any  power, 
I mean  if  I had  any  knowledge  or  material  that 
would  enable  me  to  modify  the  court  valuer’s 
estimate  by  my  own  judgment,  then  of  course 
there  would  be  something  in  it ; but  I really  feel 
that  I have  not  the  material,  and  that  I cannot 
do  it. 

9058.  Assuming  that  Parliament  was  reluctant 
to  diminish  or  abolish  the  jurisdiction  cf  the 
county  courts  with  regard  to  the  land  cases, 


Mr.  Macartney — continued, 
would  it  be  more  satisfactory  to  you  to  be  placed 
in  the  same  position  as  the  legal  Commissioners 
are,  to  have  two  court  valuers,  who,  so  far  as 
their  remuneration  was  concerned,  were  placed 
upon  the  same  independent  basis  as  the  lay  Com- 
missioners ? — Oh,  undoubtedly.  Undoubtedly  it 
would  remove  a very  great  objection  to  the  pre- 
sent county  court  system  if  the  court  valuers 
were  permanent  officers  paid  by  salary  and 
entirely  independent  of  the  number  of  cases  that 
were  brought  into  coui’t  for  their  remuneration. 

9059.  That  would,  in  your  opinion,  diminish 
one  of  your  own  stx-ong  objections,  and  would 
it  also  in  your  opinion  diminish  the  objections 
which  parties  have  to  going  into  your  court?— 
I think  it  would  very  largely. 

9060.  Looking  at  the  section  of  the  Act  of 
1887  dealing  with  the  appointment  of  court 
valuers,  I see  their  remuneration  is  such  as  the 
Treasui-y  may  determine.  I do  not  know  whether 
you  can  answer  the  question  or  not,  but  appar- 
ently the  remuneration  can  be  varied,  and  the 
mode  of  payment  can  be  varied  ? — The  Treasury, 
as  a matter  of  fact,  have  fixed  the  remuneration  ; 
they  pay  the  valuers  so  much  for  each  day  they 
are  occupied  in  work,  and  each  day  that  they  sit 
in  court  to  hear  evidence  is  considei’ed  a day, 
and  there  is  an  allowance  for  travelling  expenses  ; 
but  of  course  the  remuneration  that  the  court 
valuer  obtains  during  the  year  depends  upon  the 
number  of  cases  that  are  brought  into  the  court, 
whatever  may  be  the  standard  of  remuneration. 

9061.  You  have  been  asked  one  or  two  ques- 
tions about  the  agreements  which  have  been 
ax-rived  at  in  the  County  of  Kerry  between  the 
landlox-d  and  the  tenant,  and  I see  that  in  1894 
the  agreements  fixed  during  the  year  ending  31 
March  1894  showed  a reduction  of  21 ’6  ; that  is 
in  the  Land  Commission  Court,  because  there 
were  none  lodged  in  your  court  during  that 
year  ? — Yes. 

Mr.  Sexton. 

9062.  There  was  one,  was  there  not,  there  ? — 
Yes  ; there  was  one.  In  reference  to  that  matter, 
I may  say  that  although  it  is  very  rare  indeed 
that  fair  rent  agreements  ai*e  filed  in  the  court, 
there  are  a large  number  of  cases  in  which  the 
rents,  when  the  cases  are  brought  into  the  court 
as  contentious  matter,  are  fixed  by  consent ; that 
is  to  say,  before  the  hearing  the  tenant  and  the 
landlord  have  come  to  an  agreement,  and  then 
the  rent  is  fixed  by  the  court  on  the  consent  of 
both  parties  without  a hearing  at  all.  That  occurs 
in  a good  many  cases,  but  of  course  those  do  not 
appear  among  the  agreements ; those  cases  are  all  in- 
cluded in  the  cases  adjudicated  upon  by  the  county 
court  judge,  because  it  is  his  judgment,  althougli 
itisajudgment  on  consent.  When  we  are  speaking 
about  agreement  between  landlox-d  and  tenant  it 
is  right  you  should  know  that  a good  number  of 
cases  are  not  fought  out  to  the  end,  but  that  the 
parties  come  to  an  agreement  before  the  cases 
are  heard. 

9062*.  Just  so,  but  I was  referring  just  now 
to  the  settlements  arrived  at  out  of  coux-t  without 
any  hearing  at  all,  and  I find  the  percentage  of 
reduction  is  21-6  in  Kerry,  and  the  percentage 
of  reduction  on  the  judicial  rents  fixed  in  court 
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Mr.  Sextan — continued. 

bv  the  Chief  Commission  and  Sub-Commissions 
jor  the  same  year  were  26*1  ; now  that,  would  be 
a difference  of  rather  less  than  5 per  cent.  ; do 
not  you  think  there  are  many  reasons  which 
might  determine  the  tenant  to  come  to  the 
conclusion  that  it  would  be  just  as  well  for  him 
if  he  could  come  to  a reasonable  agreement  with 
his  landlord  to  fix  his  rent  at  something  less  than 
the  average  judicial  reductions  ? — Oh,  I think 
that  happens  very  often. 

9063.  I mean  to  say  there  is  nothing  in  the 
comparison  of  the  rents  agreed  out  of  court  and 
the  rents  fixed  in  court  last  year  that  would  lead 
you  to  suppose  that  the  tenants  had  not  been 
offered  some  fair  terms  for  themselves  in  that 
5 per  cent  ? — Oh,  no,  I do  not  think  so  at  all ; I 
would  be  disposed  to  think  that  where  a tenant 
fixes  his  rent  out  of  court  he  believes  he  is 
securing  very  good  terms  for  himself ; I do  not 
see  why  he  should  do  it  otherwise.  When  once 
he  has  served  his  originating  notice  he  would  not 
agree  to  get  his  judicial  rent  fixed  if  he  thought 
he  could  do  better. 

9064.  Would  your  judicial  experience  in 
County  Kerry  lea'd  you  to  believe  that  the 
tenants  as  a body  are  incapable  of  looking  after 
their  own  interests  in  the  matter  ?— No,  on  the 
contrary,  I think  the  Kerry  peasant  is  as  well 
able  to  look  after  his  own  interest  as  any  man  on 
the  face  of  the  earth ; that  is  my  experience. 

9065.  I do  not  know  whether  you  are 
thoroughly  acquainted  with  the  percentage  of 
reductions  made  out  of  court,  and  those  made  by 
landlord  and  tenant  in  court? — No,  not  at  all ; 
I have  absolutely  no  statistics  of  any  kind. 

9066.  But  may  I put  it  to  you,  no  matter  what, 
the  discrepancy  may  have  been  in  any  one 
year  between  agreements  fixed  out  of  court  and 
judicial  rents  determined  in  court,  that  it  is  a 
reasonable  probability  first  of  all  with  regard  to 
the  agreements  arrived  at  out-  of  court,  that  those 
agreements  were  arrived  at  upon  old  rents  that 
were  probably  more  moderate  than  the  rents  of 
the  tenants  that  went  into  court ; and  that  in  the 
second  place  there  were  circumstances  which  the 
tenant  thought  justified  him  in  accepting  a 
smaller  percentage  of  reduction  ? — I could  not 
say  anything  at  all  about  that. 

9067.  I put  it  to  you  quite  generally  9 — -My 
own  opinion  would  be  that  where  the  tenants 
came  to  an  agreement  with  the  landlord  out  of 
court,  they  knew  pretty  well  what  was  going  on 
in  court:  and  of  course  for  some  time  after  the 
Land  Act  came  into  operation  we  all  know  that 
the  rents  were  not  fixed  so  low  as  they  are  at 
present,  and  I think  probably  the  agreements 
that  were  entered  into  then  were  entered  into 
having  in  mind  the  extent  of  the  reductions  that 
were  obtainable  in  the  court. 

9068.  I see  the  reduction  in  1882  was  20-547. 
The  reduction  last  year  was  22-5  ; not  a very 
large  difference  ? : — It  is  not  a very  large 
difference. 

9069.  But  I am  taking  the  average  all  round  ? 
— I should  have  thought  that  it  was  larger  than 
that. 

9070.  Of  course,  in  the  meantime  the  percen- 
tage had  varied  enormously,  or  had  varied  very 
considerably  ; so  had  the  differences  in  the  re- 
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ductions  arrived  at  by  agreement.  You  said 
something  about  the  fall  of  prices.  Have  you 
carefully  considered  those  ? — No,  I have  not. 

9071.  That  is  merely  generally  ? — It  is  merely 
generally. 

9072.  I will  not  ask  you  anything  about  them  ? 
— I am  told  by  everybody  that  prices  have  fallen, 
and  I accept  it  as  true.  I really  do  not  know 
much  about  it  myself.  There  is  no  question 
whatever  that  in  Kerry  the  main  element  in  the 
great  bulk  of  the  holdings  out  of  which  the  rent 
was  made  was  the  cattle,  they  have  fallen  enor- 
mously, there  is  no  doubt  at  all  about  that;  store 
cattle  especially,  which  is  the  main  product  of 
Kerry,  have  fallen  enormously. 

9073.  Do  you  say  that  they  have  fallen  “ enor- 
mously ” in  price  ? — Yes. 

Mr.  Macartney. 

9074.  Since  when  ? — Since  the  last  few'  years. 

9075.  What  do  you  mean  by  since  the  last  few 
years  ; 25  years,  or  10,  or  seven  ? — Oh,  no  ; not 
25  years,  it  would  be  a very  much  shorter  time 
ago  than  that  that  they  were  very  high. 

9076.  Have  not  there  been  very  great  fluctua- 
tions, we  will  say,  since  1881.  I will  take  since 
1881  : for  the  last  12  years  have  not.  there  been 
great  fluctuations,  both  up  and  down,  in  the  price 
of  all  sorts  of  cattle  : perhaps  you  have  not 
studied  it  carefully  ? — I have  not.  I have  only 
been  there  since  1892,  you  know.  Certainly 
since  I went  to  Kerry  the  cattle  have  not  been 
very  valuable. 

9077.  Of  course  you  do  not  know  at  the  pre- 
sent. time  ; I suppose  you  have  not  studied  prices, 
lately  ? — I have  not. 

9078.  You  do  not  know  that  they  are  higher 
now  than  they  wrere  last  year? — No,  I do  not. 

Mr.  Sexton. 

9079.  You  have  said,  have  you  not,  that  they 
are  enormously  lower  than  they  were  a few  years 

Mr.  Macartney. 

9080.  But  you  also  say  that  you  have  not 
studied  the  question  ? — I am  giving  you  that  as 
my  general  impression,  from  what  I hear  in  con- 
versation. 

9081.  With  regard  to  the  law  reporting  of 
cases  in  the  Land  Commission,  I gathered  from 
you  that  you  did  not  think,  with  regard  to  this 
class  of  cases,  there  was  any  great  disadvantage 
as  compared  with  the  general  volume  ? — LOn  the 
contrary,  I think  that  as  a general  rule  they  are 
better  reported  ; I think  the  “ Irish  Law  Times,” 
which  circulates  very  largely  amongst  the  solici- 
tors in  Ireland,  deals  very  largely  with  land 
cases. 

9082.  Do  you,  as  a judge  dealing  with  land 
cases,  find  that  you  have  just  as  great  facilities  in 
dealing  with  these  as  you  have  in  dealing  with 
any  other  class  of  cases  ? — Quite  as  great  facili- 
ties ; that  is  my  experience. 

3 M 9083.  I am 
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M r.  Macartney — continued. 

9083.  I am  not  going  to  trouble  you  at  any 
length  with  it,  but  you  were  asked  one  or  two 
questions  about  the  case  of  limited  owners.  I 
take  it  that  in  your  view  the  Act  of  1881  was 
intended  to  deal  with  those  who  had  established 
their  relations  as  landlord  and  tenant  ? — Y es. 

9084.  I take  it  from  you  also  that  you  cannot 
conceive  that  it  would  be  just  and  reasonable  to 
give  any  court  dealing  with  the  Land  Act  of 
1881.  or  the  Acts  that  are  incorporated  with  it, 
any  powers  in  respect  of  their  jurisdiction  in  that 
case  greater  than  they  would  have  in  any  other? 
— I do  not  say  anything  about  its  being  just  or 
reasonable.  I say  that  at  present  it  would  be 
entirely  illegal. 

9085.  I do  not  want  to  press  it.  Now,  on  the 
question  of  dealing  with  value,  as  I understand, 
you  have  never  given  any  instructions  to  your 
court  valuer? — No;  I have  never  given  any 
general  instructions. 

9086.  You  leave  him  perfectly  free  ? — I leave 
him  perfectly  free.  I leave  both  valuers  per- 
fectly free  to  deal  with  the  question  according 
to  their  own  knowledge  and  experience.  Occa- 
sionally, when  in  court  a particular  fact  is 
proved  in  relation  to  improvements,  the  valuer 
will  say  to  me  : “ How  does  that  stand  legally  ? 
Does  that  give  the  tenant  or  does  that  give  the 
landlord  the  legal  right  to  claim  that  particular 
improvement  ? ” And  of  course  I give  him  the 
best  direction  I can  upon  the  point  of  law  ; but  as 
for  any  instructions  as  to  how  they  are  to  value 
the  improvements,  I have  never  undertaken  to 
do  it,  because  I do  not  feel  that  I would  be  com- 
petent to  do  it. 

9087.  Then  I may  take  it  that  the  tenant 
having  claimed  and  succeeded  in  proving  before 
you  his  title  to  certain  improvements  on  the 
farm,  your  own  valuer  has  been  on  that  farm, 
and  I understand  in  your  case  he  has  formed  his 
own  judgment  ? — He  formed  his  judgment  as  to 
the  value  of  those  improvements  himself. 

9088.  And  whatever  he  may  give  to  the  tenant, 
he  is  absolutely  unfettered  by  any  instruction  of 
yours  before,  or  by  any  act  of  yours  afterwards? 
—He  is. 

9089.  Have  you  ever  discussed  with  your 
valuer  how  he  arrives  at  his  valuation  ? — Not 
generally  ; in  regard  to  a particular  case  I may 
have  done  so. 

9090.  You  said  something  about  you  thought 
the  increased  letting  value  went  to  the  landlord  ? 
— I did  not  say  that. 

9091.  I want  to  clear  up  that ; that  is  all? — 
I said  it  did  not  necessarily  follow  that  every 
penny  that  the  tenant  had  added  to  the  letting 
value  of  the  land  was  taken  off  the  rent. 

9092.  We  have  had  a good  deal  of  evidence 
(I  do  not  ask  you  to  answer  this  unless  you  feel 
you  can)  from  the  lay  Commissioners  who  have 
come  here  before  us,  that  when  they  had  given  a 
fair  percentage  on  the  outlay  on  the  tenant’s 
improvements,  that  percentage  generally  ate  up 
any  increased  letting  value  ; that  there  would  be 
nothing  over  to  distribute  between  landlord  and 
tenant ; could  you  say  whether  you  think  that 
would  be  the  result  of  the  cases  you  have  decided  ? 
— I really  could  not  say,  but  my  opinion  is  that 


Mr.  Macartney — continued, 
as  far  as  regards  improvements  the  tenants  are 
dealt  liberally  with  in  my  court. 

9093.  Can  you  give  the  Committee  any  infor- 
mation with  regard  to  the  cases  which  have  been 
decided  before  you ; as  to  whether  they  have 
appealed,  and  how  the  appeals  lie? — I never 
inquired  as  to  an  appeal  at  all,  except  a point  of 
law  was  involved  in  the  appeal.  I have  no 
interest  at  all  on  the  questions  of  value,  because 
I do  not  feel  that  they  are  my  judgments 
at  all. 


9094.  You  do  not  know  that  the  Court  of 
Appeal  has  still  further  reduced  your  reduction  ; 
I mean  made  the  rents  lower  than  you  made 
them,  on  appeal  ? — I do  not  know  that. 

9095.  It  is  the  fact? — It  may  be  so,  but  I do 
not  know. 

Mr.  Macartney. 

9096.  You  have  told  us  something  with  regard 
to  the  transfer  of  cases  from  your  court  to  the 
Land  Commission  : is  the  transfer  open  to  both 
parties? — Yes.  The  tenant  is  the  usual  person 
who  brings  the  case  into  the  Civil  Bill  Court ; it 
is  very  rarely  indeed  that  a landlord  brings  at 
originating  notice  ; and  of  course  it  is  the  land- 
lord who  generally  moves  to  transfer  ; in  fact  I 
have  never  known  a case  of  a tenant  moving  to 
transfer  the  landlord’s  notice  ; I think  I have 
only  had  about  three  cases  altogether  in  which 
the  landlord  was  the  originator;  that  is,  com- 
menced the  proceedings. 

9097.  I should  like  to  put  this  paper  in  your 
hand  which  has  been  handed  in  by  Mr.  Bailey 
(, handing  same  to  the  Witness')  ; will  you  look  at 
the  first  table  there,  “ Restrictions  on  claim  for 
improvements.”  Could  you  say  whether,  in  your 
experience,  those  restrictions  operated  very 
largely  ; do  you  think  those  have  had  any  very 
material  effect  on  the  cases  coming  before  you  ? 
— No  ; as  a general  result  these  questions  are 
not  raised  or  pressed  before  me. 

9098.  No  great  difficulty  has  occurred  before 
you,  then,  on  the  question  of  presumption? — No  ; 
I think  the  presumption  is  in  favour  of  the 
tenant  in  the  practice  of  the  court. 

Mr.  T.  W.  Russell. 

9099.  Whatever  it  may  be  legally  ? — I think 
the  court  valuer  always  gives  the  tenant  the  full 
value  of  his  improvements  and  of  any  improve- 
ment that  he  finds  there,  unless  they  are  proved 
to  be  the  improvements  of  the  landlord. 

Mr.  Sexton. 

9100.  You  have  told  us  that  the  evidence  in 
court,  such  as  it  is,  justifies  that  ? — Y es ; the 
evidence  is  that  as  a general  rule  the  reclamation 
of  waste  land,  and  removing  stones  from  stony 
land,  and  bringing  into  cultivation  cut-out  bog, 
is  all  done  by  the  tenant ; the  landlord  never 
claims  that  he  has  anything  to  do  with  that  as  a 
general  rule. 

9101.  Will 
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Mr.  Macartney. 

9101.  Will  you  look  at  this  table  of  “ exclu- 
sions ” ( handing  the  same  to  the  Witness).  Have 
those  operated  largely  in  practice  before  your 
c0u].fc  ? — Oh,  yes,  I have  had  a good  many  con- 
acre cases,  but  those  are  not  so  much  between 
landlord  and  tenant  as  between  tenant  and  sub- 
tenant. As  a general  rule  the  conacre  tenant, 
when  he  finds  that  his  own  immediate  landlord 
has  fixed  a fair  rent  as  against  the  head  landlord, 
begins  to  think  he  ought  to  get  a fair  rent  fixed, 
but  he  holds  probably  in  conacre,  only,  and  the 
evidence  turns  out  to  be  that  it  is  a conacre 
letting.  This  case  chiefly  arises  between  tenant 
and  sub-tenant  and  not  as  between  tenant  and 
landlord,  and  the  agistment  lettings  are  very 
much  the  same.  Of  course  occasionally  a land- 
lord has  land  in  his  own  hands  which  he  lets 
out  merely  for  grazing,  and  gives  no  interest  in 
the  land  to  the  grazier,  but  as  a general  rule 
that  is  a case  which  arises  between  tenant  and 
sub-tenant. 

9102.  Are  the  agistment  lettings  for  the 
season,  or  for  the  year  ? — When  they  are  making 
a lettino-  for  the  year  they  always  make  it  for  1 1 
months,  they  always  keep  a bit  of  the  year  out 
so  as  to  prevent  the  tenant  from  saying  that 
he  is  a yearly  tenant. 

9)03.  Some  of  the  witnesses  before  the  Com- 
mittee have  recommended  that  those  exclusions 
which  depend  upon  the  sub-letting  ought  to  be 
abolished  ; would  that  be  your  view? — Well,  that 
is  a very  difficult  question,  because  there  are 
some  sub-lettings  that  are  extremely  objection- 
able, and  that  I think  it  would  be  injurious  to 
both  landlord  and  tenant  to  allow  to  go  on 
without  a check.  There  are  other  sub-lettings  . 
that  I think  are  perfectly  reasonable  and  judi- 
cious, and  that  I think  it  is  very  hard  that  the 
tenant  should  not  be  at  liberty  to  make. 

9104.  Would  you  be  kind  enough  to  give  the 
Committee  an  instance  or  two  ? — There  is  one 
case  that  I think  is  particularly  hard, 
where  I have  been  obliged  two  or  three 
times  to  shut  out  a tenant  from  the  benefit 
of  the  Act  who  had  a sub-tenancy  on 
his  holding  which  was  not  created  by  himself  at 
all,  but  existed  there  before  he  became  tenant ; 
that  is  to  say,  he  took  the  holding  with  the  sub- 
tenancy upon  it ; and  I have  been  obliged  in 
cases  of  that  sort  to  say  that  the  tenant  is  not  in 
occupation  of  his  holding  because  the  Court  of 
Appeal  has  held  (first  o'f.  all  I believe  it  was  a 
dictum  of  Lord  Justice  FitzGibbon,  in  the  case 
of  Flannery  v.  Nolan,  but  it  was  afterwards 
adopted  by  the  Land  Commission)  that  where 
the  landlord  lets  land  to  a tenant  with  a sub- 
tenancy existing  upon  it,  the  court  is  not  at 
liberty  to  say  that  the  tenant  is  in  bonajidc  occu- 
pation of  his  holding  because  it  is  impossible  to 
say  that  he  has  sub-let  with  the  consent  of  his 
landlord,  because  he  has  not  sub-let  at  all; 
it  was  somebody  else  who  sub-let,  and  I think 
that  is  a very  hard  case,  because  the  sub-tenancy 
is  the  creation  actually  of  the  landlord,  and  he 
has  taken  advantage  of  his  own  act. 

9105.  That  is  a type  of  case  that  you  think 
ought  not  to  be  permitted? — Yes,  that  is  a type 
of  case,  but  where  a tenant  is  trying  to  make  a 
small  landlord  of  himself,  that  is  to  say,  to  let 

0.122. 


Mr.  Macartney — continued, 
out  the  land  in  small  patches,  I think  it  is  per- 
fectly justifiable  for  the  landlord  to  object  and  to 
say,  “ I did  not  let  you  this  land  for  the  purpose 
of  making  you  a landlord,  but  I let  it  to  you  for 
the  purpose  of  agriculture,  and  for  the  purpose  of 
making  a living  out  of  it.”  I think  there  is  a 
great  difference  between  the  cases. 


Mr.  Sexton. 

9106.  Of  course,  if  you  once  fix  a fair  rent  you 
are  aware  that  any  further  sub-letting  is  a breach 
of  the  statutory  condition  ? — Oh,  yes  ; I am  per- 
fectly aware  of  that. 

Mr.  T.  W.  Russell. 


9107.  Before  you  pass  from  that  question,  you 
say  you  think  here  that  a landlord  should  be 
under  the  necessity  of  having  a fair  rent  fixed 
for  the  man  who  is  sub-letting  his  land,  have  you 
ever  considered  the  case  where  the  landlord 
never  objected  to  it  until  he  came  into  court,  took 
the  rent  and  assented  ? — I have  met  with  cases  of 
that  sort. 

9108.  The  landlord  just  objects  when  the 
tenant  comes  in  to  get  the  rent  fixed  ? — I have 
had  cases  both  at  the  Bar  and  since  I have  been 
presiding  in  the  court.  I have  had  a case  such 
as  this.  I cannot  give  you  the  name  of  the  case, 
but  I believe  it  was  on  Lord  Lansdowne’s  estate, 
in  the  neighbourhood  of  Kenmare,  where  a man 
was  paying  Lord  Lansdowne  15/.  a year  for  his 
holding,  and  he  had  a sub-tenant  who  was  paying 
him  10/.  for  a very  insignificant  part  of  the  hold- 
ing. Well,  I really  thought  that  that  was  a case 
where  the  landlord  might  legitimately  say  : li  If 
you  are  getting  10/.  for  a very  small  part  of 
what  you  are  paying  me  15/.  for,  why  should  I 
allow  you  to  fix  a fair  rent  ?,”  The  sub-letting 
was  proved  clearly,  and  the  man  could  not  get 
a fair  rent  fixed ; but  what  I mean  to  say  is  that 
I think  the  landlord  was  morally  justifiable  in 
objecting  to  the  fair  rent  being  fixed. 


Mr.  Macartney. 

9109.  May  I take  it,  then,  that  you  do  not 
think  it  would  be  in  the  interests  of  the  country 
to  thx-ow  open  sub-letting  entirely  ? — Oh,  I think 
not.  Undoubtedly  the  power  of  unlimited  sub- 
letting would  be  fatal. 

9110.  With  regard  to  the  exclusion  of  town- 
parks,  have  you  had  many  town-park  cases  before 
you  ? — I am  not  sure  ; if  there  were  any  there 
were  only  very  few  from  the  neighbourhood  of 
Tralee,  but  as  a general  rule  town-parks  do  not 
exist  in  Kerry. 

9111.  Well,  if  you  have  not  had  large  ex- 
perience of  it  it  is  not  desirable  to  ask  you  about 
it.  Have  you  looked  through  that  paper,  and 
do  you  see  any  other  classes  of  exclusions  which 
you  think  have  operated  largely  in  your  ex- 
perience?— You  see  I am  in  this  position,  that 
my  experience  is  almost  nothing  upon  this 
question.  The  exclusions  have  not  been  brought 
prominently  before  me,  because,  as  a general 
rule,  as  I said  before,  they  are  not  insisted  upon 
to  any  great  extent. 

3 M 2 9112.  You 
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Mr.  T.  JV.  Russell. 

9112.  You  stated  in  reply  to  Mr.  Sexton  that 
a tenant  under  a limited  owner  whose  tenancy 
was  determined  was  practically  in  the  same 
position  as  any  other  man  who  was  proved  to  have 
a defective  title  ? — Well,  I said  he  was  in  the 
same  position  as  any  other  man  who  took  a lease 
from  a limited  owner  which  the  limited  owner 
was  not  legally  empowered  to  give  him. 

9113.  Now  I want  to  bring  your  mind  to  the 
consideration  of  this  question  in  regard  to  limited 
owners.  We  have  had  evidence  given  before 
us  regarding  87  tenants  in  the  County  of 
Armagh  where  Trinity  College  was  the  head 
landlord,  where  a whole  series  of  middlemen 
came  in  between  the  tenant  and  the  head  land- 
lord; very  large  reductions  were  given  under  the 
Rent  Redemption  Act  to  these  87  tenants  (I 
think  they  amounted  to  52  per  cent.)  ; the  im- 
mediate middleman  was  placed  in  very  great 
peril  by  these  large  reductions,  and  it  was  proved 
to  us  that  should  Trinity  College  evict  the 
middlemen,  the  whole  of  these  87  tenancies  were 
determined  by  that  fact  ? — But  under  what  cir- 
cumstances, because  as  a general  rule  when  the 
middleman’s  interest  goes  the  tenants  become, 
under  the  15th  Section  of  the  Land  Act  of  1881, 
tenants  to  the  superior  landlord. 

9114.  That  is  where  he  surrenders? — But  if 
there  is  an  eviction  for  non-payment  of  rent  it  is 
a differem  case. 

9115.  This  is  a case  that  has  oeen  put  before 
us  ? — I quite  understand  that. 

9116.  The  tenancies  are  determined  by  the 
eviction  of  the  middleman  by  the  head  landlord  ? 
— For  non-payment  of  rent. 

9117.  For  non-payment  of  rent.  Now,  assum- 
ing that  to  be  the  law,  is  there  any  necessity 
that  those  87  tenants  whose  tenancies  are  de- 
termined, should  be  created  future  tenants,  and 
incapable  of  having  a rent  fixed  under  the  head 
landlord  ; do  you  see  any  reason  why  ? — I do  not 
quite  understand  the  question. 

9118.  Let  me  put  it  in  this  way  : the  tenancies 
are  determined  ? — Yes. 

9119.  The  Commissioners  may  as  well  have 
never  sat ; not  only  is  the  present  tenancy  de- 
termined, but  these  87  tenants  are  made  into 
future  tenants  incapable  of  getting  a rent  fixed. 
Do  you  see  any  reason  or  any  necessity  for  that  ? 
— There  are  new  tenancies  created  ? 

9120.  Yes,  so  we  are  told  ? — When  you  ask 
me  whether  I see  any  necessity  for  it,  do  you 
mean  a legal  necessity  or  a political  necessity. 
It  follows  as  a matter  of  law. 

9121.  Yes,  it  follows  as  a matter  of  law? — 
It  follows  that  when  there  is  an  eviction  for  non- 
payment of  rent  (unless  the  sub-tenants  can 
redeem  in  some  way)  of  course  the  tenancies  are 
gone. 

9122.  They  are  not  only  gone,  but  the  tenants 
have  become  future  tenants  ? — If  they  choose  to 
redeem,  cannot  they  retain  their  status  ? 

9123.  I am  dealing  with  the  legal  effect  of  it ; 
they  become  future  tenants? — Yes,  that  is  so; 
if  they  do  not  redeem,  the  period  of  redemption 
expires,  and  the  tenancies  are  determined  ; then 


Mr.  T.  IV.  Russell — continued, 
under  any  new  contract  made  with  them  they 
would  become  future  tenants. 

9124.  We  sit  here  under  a reference  which 
requires  us  to  make  suggestions  either  as  to  law 
or  practice  ; now  do  you  see  any  reason,  admitting 
the  legal  necessity  of.  determining  these  tenan- 
cies, why  they  should  be  created  future  tenancies 
by  that?— That  is  to  say,  that  the  new  tenancies 
should  enure  as  present  tenancies  and  have  all 
the  incidents  of  present  tenancies  under'  the 
Act. 

9125.  Yes ; do  you  see  any  reason  why  they 
should  not  remain  as  present  tenancies  and  have 
all  the  incidence  of  present  tenancies  under  the 
Act? — There  is  one  obvious  reason  from  the 
landlord’s  point  of  view  ; that  is,  it  xvould  deprive 
the  landlord  of  the  chance  of  these  people  redeem- 
ing by  paying  up  the  rent  due  to  him  by  the 
middleman. 

9126.  What  position  is  he  in  if  they  are  made 
future  tenants  ? — Then  he  has  the  making  of  .his 
own  bargain. 

9127.  The  moment  they  propose  to  enter  into  a 
new  contract  with  the  landlord  they  entered 
into  that  contract  as  future  tenants  ? — Un- 
doubtedly, because  their  tenancies  are  tenancies 
created  after  the  1st  January  1883. 

9128.  I am  taking  these  87  men  as  samples ; 
they  have  not  been  to  blame  themselves;  they 
have  gone  on  for  years  paying  these  impossible 
rents ; the  Land  Court  interfered  and  reduced 
these  rents  by  52  per  cent.;  by  that  Act  of  the 
Legislature  these  present  tenancies  are  deter- 
mined, because  that  is  the  real  fact  that  drives  the 
middleman  out? — Yes. 

9129.  Do  you  see  any  reason  why  these  people 
should  be  deprived  of  the  benefit  of  the  Land 
Court,  and  thrown  back  upon  the  mercy  of  Trinity 
College,  or  any  other  landlord  ? — I think  it  is 
certainly  a very  serious  thing  from  the  tenant’s 
point  of  view ; but,  as  I said  before,  all  these 
things  have  a double  point  of  view,  and  the  land- 
lord would  naturally  say,  “ Why  should  I be 
deprived  of  any  right  whatever  under  the  Land 
Act  ” ? 

Mr.  Cat  tan. 

9130.  You  spoke  about  the  power  of  redemp- 
tion, or  the  right  of  redemption  ; do  you  mean 
by  that  that  they  are  to  redeem  by  paying  the  rent 
which  they  owe  the  middleman,  and  which  the 
middleman  owes  the  landlord  ? — Yes. 

9131.  Which  in  this  case  is  much  higher  than 
their  own  rent  ? — It.  would  be  higher  than  the  new 
rents  fixed,  but  they  might  of  course  always 
redeem  the  holding  by  paying  up  the  middle- 
man’s rent. 

Mr.  T.  W.  Russell. 

9132.  For  these  87  tenants  in  the  County 
Armagh  that  would  be  a very  serious  proposal? 
— You  will  understand  I am  only  giving  my  view 
of  the  lan'  of  the  question,  and  the  way  it  stands 
as  a matter  of  law.  Of  course  I see  the  hardship 
of  it,  but  what  I say  is,  from  the  tenant’s  point  of 
view  it  is  a very  serious  hardship. 

9133.  Now  you  have  told  us  how  you  proceed 
with  your  valuer  in  fixing  rents.  It  differs  from 

the 
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Mr.  T.  W.  Russell — continued, 
the  procedure  of  the  Land  Commission;  they 
hear  the  case  first  in  court,  and  then  the  Com- 
missioners inspect  the  holding  ? — Yes,  that  is  so  ; 
and  many  of  the  county  court  judges  do  the  same 
thing.  I omitted  to  say  to  the  Committee  what 
I think  might  perhaps  lead  to  some  misunder- 
standing. I gave  the  practice  in  my  court,  but 
the  county  courts  have  very  various  practices. 
In  many  counties  the  county  court  judge  does 
not  allow  the  court  valuer  to  hear  the  evidence 
at  all.  In  many  courts  the  county  court  judge 
says : “ No,  I will  not  allow  any  man  to  sit  in 
my  court  beside  me  as  adjudicating  upon  these 
cases;  you  are  only  appointed  to  go  and  value 
the  lands  and  give  your  report  to  me.  I sit  in 
court,  I hear  the  evidence,  and  I take  your 
report  as  an  element  in  deciding  the  case,  but 
I do  hot  allow  you  to  sit  beside  me  and  hear 
evidence  as  if  you  were  a judge  in  the  case. 
That  is  the  view  taken,  I know,  by  some  county 
court  judges.  Then  in  other  counties  they 
follow  the  method  of  the  Land  Commission. 
They  ask  the  valuers  to  come  and  sit  and  hear 
the  cases  first  of  all,  and  then,  having  heard  the 
evidence,  to  go  out  and  visit  the  lands. 

9134.  The  point  I wish  to  get  at  is  this  ; the 
evidence  we  have  had  with  regard  to  the  proce- 
dure of  the  Land  Commission  has  amounted  to 
this  : they  first  sit  and  hear  the  cases  ; the  tenant 
gives  his  evidence  and  the  landlord  gives  his  ; 
when  they  come  to  the  question  of  improvements 
the  legal  Commissioner  instructs  the  Sub-Com- 
missioners, “ That  is  the  landlord’s,”  “ That  is 
the  tenant’s,”  and  they  go  out  upon  the  holding, 
having  heard  the  evidence  as  to  improvements, 
and  they  are  then  able  to  decide  what  improve- 
ments they  are  to  give  to  the  tenant  and  what 
improvements  they  are  to  give  to  the  landlord. 
That  is  the  theory  upon  which  the  Land  Com- 
mission proceed  ? — Yes. 

9135.  How  does  your  valuer  deal  with  the 
improvements  when  he  goes  upon  the  farm  ; he 
has  no  instructions  from  you  ? — What  he  does 
is  this : he  sees  the  land,  he  hears  the  tenant’s 
statement,  he  hears  the  landlord’s  statement,  he 
comes  to  a conclusion  in  his  own  mind  as  to  who 
made  the  improvement,  then  he  fixes  his  value 
upon  that ; he  afterwards  hears  the  evidence  in 
court ; if  he  hears  anything  in  court,  either  on 
examination  or  cross-examination  which  alters 
his  view,  he  alters  his  rent. 

9136.  But  then  he  is  not  a lawyer;  he  does 
not  know  the  law  as  to  impi-ovements  ? — No  ; 
but  suppose  he  goes  on  the  land,  and  is  told  by 
the  tenant : “ You  need  not  value  the  buildings, 
for  I put  all  the  buildings  here,  or  my  father 
put  all  the  buildings  here  ; ” there  is  no  one 
there  perhaps  to  check  that  statement,  but  when 
it  comes  into  court  it  turns  out  that  the  landlord 
spent  a considei'able  sum  of  money  on  those  very 
buildings ; then,  of  course,  the  valuer  is  bound 
to  give  the  landlord  the  benefit  of  that  expense, 
and  to  put  some  rent  upon  the  buddings  as  the 
landlord’s  share. 

9137.  I suppose  on  the  question  of  impi-ove- 
nient,  the  law  in  Adams  v.  Dunseath  governs 
you  ? — Oh,  undoubtedly. 

9138.  May  I take  it  that  this  is  the  method 
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Mr.  T.  W.  Rvsse.ll — continued, 
on  which  you  work  that  decision  ; from  what 
you  told  Mr.  Sexton,  you  look  upon  the  relation 
existing  between  landlord  and  tenant  more  as  a 
partnership  than  anything  else  ? — Oh,  well,  in- 
deed, I have  formed  no  theory  upon  the  subject 
at  all. 

9139.  The  point  is  this  : I am  going  to  ask  a 
question  about  increased  letting  value  ; we  have 
had  witnesses  here  who  told  us  that  they  did  view 
the  l’elationship  existing  as  one  between  two 
partners.  I use  the  word  ; it  is  not  applicable  to 
the  case,  but  for  convenience  sake  I use  the 
word,  the  landlord’s  share  of  the  partnership  con- 
sists of  the  soil  and  its  inherent  qualities  ; and  the 
tenant’s  share  in  the  partnership  consists  of  his 
property  upon  the  soil  and  under  it;  in  drainage 
and  things  of  that  kind.  Now  when  an  outlay  is 
effected  for  improvements  and  proved  befoi-e  you, 
you  give  the  tenant  a percentage  upon  his  ex- 
penditure ? — Yes. 

9140.  And  if  the  letting  value  of  the  land  is 
raised  by  that  expenditure,  you  exercise  a judicial 
discretion  as  to  what  ought  to  be  done  with  that 
increased  letting-value,  is  that  what  you  do.  I 
think  you  said  to  Mr.  Sexton  that  you  did  not 
give  it  all  to  the  tenant  ? — I think,  as  a matter  of 
practice,  the  landlord’s  rent  is  not  reduced  by  the 
full  amount  of  the  increased  letting-value,  the 
increase  given  to  the  letting-value  of  the  land, 
because  the  landlord  is  supposed  to  have  some 
interest  in  the  land  too. 

9141.  That  is  the  “partnership”  1 am  de- 
scribing ? — Suppose,  for  instance,  a man  owned 
a very  valuable  machine  which  he  let  out  to  a 
man  who  saw  a great  improvement  that  could  be 
effected  upon  the  machine  to  enable  it  to  do  a 
great  deal  more  wox'k  in  the  same  space  of  time, 
the  improvement  would  be  of  no  use  unless  he 
had  the  working  of  the  machine  with  the  im- 
pi'ovement;  would  not  the  owner  of  the  machine 
be  entitled  to  some  percentage  upon  the  in- 
ci-ease  ? 

9142.  I am  only  wanting  to  find  out  the  prac- 
tice ; do  not  take  me  as  arguing  any  theory  at 
all? — I think  the  landlord  is  certainly  entitled  to 
some  part  of  the  improvable  qualities  of  the  soil. 

9143.  Your  evidence  has  slightly  differed  from 
some  evidence  we  have  got;  was  it  not  suggested 
that,  so  far  as  i-egards  the  increased  letting  value, 
wherever  it  existed  yoix  exercised  a judicial  dis- 
cretion upon  that  increased  letting  value  as  to 
whether  it  belonged  to  the  landlord  or  to  the 
tenant,  or  in  what  proportions  it  belonged  to 
either? — Well,  you  see,  that  is  so  much  in  the 
hands  of  the  valuer  ; he  has  it  so  much  in  his 
own  hands  to  say  what  is  the  increased  value 
given  to  the  land  by  this. 

9144.  Now  if  it  came  to  a matter  of  law,  what 
would  you  decide? — If  it  came  to  a matter  of 
law  I would  say  that  he  was  to  exercise  his  dis- 
cretion ; 1 do  not  interfere  with  the  value  of 
discretion. 

9145.  Unless  on  a point  of  law? — Unless  he 
asks  me  on  a point  of  law. 

Chairman. 

9146.  Unless  he  asks  you,  you  do  not  interfere 
with  his  discretion  ; is  that  what  I understand 
you  to  say  ? — Yes. 

3 M 3 9147.  I understand 
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Mr.  Macartney. 

9147.  I understand  your  judicial  discretion  is 
never  exercised  in  altering  any  figures  of  your 
valuers  except  when  questions  of  law  arise  on  the 
improvements  ? — Y es. 

Mr.  T.  W.  Russell. 

9148.  The  point  I wish  to  submit  to  you  is  this  : 
supposing  this  actually  took  place,  that  you  had 
a case  before  you  in  which  there  was  an  increased 
letting  value  over  and  above  the  allowance  made 
to  the  tenant,  what,  under  Adams  v.  Dunseath, 
would  you  do  in  regard  to  that ; would  you  give 
it  all  to  the  landlord : would  you  give  it  all  to  the 
tenant,  or  would  you  exercise  your  judicial  dis- 
cretion as  to  the  proportion  to  be  given  to  either? 
— I think  if  I had  the  doing  of  it  myself,  I would 
make  the  best  division  I could  between  landlord 
and  tenant,  but  as  to  a matter  of  that  sort  I trust 
to  the  experience  of  the  agricultural  expert  who 
is  there  to  assist  me. 

9149.  As  to  the  question  of  fact? — Yes. 

9150.  But  when  it  came  to  a question  of  law 
you  must  act? — Yes,  I must  act  as  to  the  ques- 
tion of  law.  I might  instruct  the  valuer  in  this 
way  : I could  say,  “ you  must  not  give  all  the 
value  to  the  tenant,  and  you  must  not  give  all 
the  value  to  the  landlord.” 

Chairman. 

9151.  Do  you  do  this;  I think  you  said  you 
“ could  ” do  this  ? — Suppose  the  question  arose  ; 
but  I never  would  venture  to  interfere  with  him 
as  to  what  proportion  was  to  go  to  the  landlord 
and  what  proportion  was  to  go  to  the  tenant. 
As  a matter  of  fact  the  question  has  never 
arisen. 

Mr.  T.  W.  Russell. 

9152.  That  settles  it? — It  is  merely  a theo- 
retical question.  Of  course  the  legal  Sub-Com- 
missioner has  an  enormous  amount  more  cases  to 
deal  with  than  I have  to  deal  with,  and  a great 
many  questions  will  arise  with  him  that  do  not 
arise  with  me,  and  he  is  brought  into  much  closer 
relations  with  his  own  colleagues  sitting  with 
him  than  I am  with  a man  not  sitting  in  court 
at  all,  but  who  is  simply  brought  in  as  an  expert 
for  the  purpose  of  giving  his  “ expert  ” advice. 

9153.  You  stated  that  you  were  rather  con- 
servative about  legal  rights  ? — I do  not  like 
interfering  with  legal  rights  unless  there  is  some 
good  reason  for  it. 

9154.  I suppose  you  think  that  your  practice 
would  be  better  than  the  Act  of  1881  ? — I think 
the  onus  lies  on  those  who  interfere  with  freedom 
of  contract. 

9155.  If  you  are  conservative  about  rights  of 
property  belonging  to  any  class,  you  must  know 
that  the  Act  of  1881  was  passed  to  conserve  the 
legal  rights  of  the  tenants  ? — I am  not  criti- 
cising the  Act  of  1881  at  all,  nor  am  I 
saying  that  it  was  not  perfectly  right;  I 
am  only  saying  that  where  the  raison  d'etre 
of  the  Act  of  1881  does  not  apply,  I would  not 
apply  the  Act,  and  where  men,  as  in  the  gi-eat  mul- 
titude of  cases  of  town-parks,  are  just  as  well  able 
to  make  their  contract  as  the  landlord  is  to  make 


Mi\  T.  W.  Russell — continued, 
his,  and  are  as  independent  of  the  landlord  as  the 
landlord  is  of  them,  I would  not  dream  of  inter- 
fering. 

9156.  You  have  raised  the  question  of  town- 
parks,  and  I just  want  to  put  one  question  to  you 
upon  that  subject.  Thei-e  is  great  difficulty  as  to 
what  is  a town ; that  difficulty  has  arisen  ? — Oh, 
undoubtedly,  but  I do  not  think  there  is  so 
much  difficulty  in  determining  what  is  a town- 
pai-k  ? 

9157.  You  must  determine  what  is  a “ town  ” 
before  you  get  a town-park,  surely  ? — No,  I do 
not  think  so.  I think  you  might  have  a town 
without  town-parks ; you  might  have  town-parks 
although  you  had  nothing  that  would  strictly  be 
called  a town; 

9158.  We  are  painfully  aware  of  that;  we 
have  discovered  that  you  may  have  town-parks 
where  there  is  a village  ? — Yes  ; the  real  point  of 
town-pai-ks,  as  far  as  I have  ever  been  able  to 
understand  it,  is  this  : is  the  man  a bond  fide 
farmer,  or  is  the  man  a man  who  merely  gets  a 
bit  of  land  as  a luxury. 

9159.  I am  not  a lawyer,  but  I have  sat  here 
something  like  20  days? — I am  not  speaking 
about  the  law  at  all  ; I am  speaking  about  inter- 
fering with  the  law  in  favour  of  holders  of  town- 
parks. 

9160.  I have  sat  here  about  20  days  now, 
and  have  been  led  to  understand  by  great  law- 
yers like  Lord  Justice  FitzGibbon  that  the 
first  thing  you  really  have  to  decide  is,  what  is 
a town,  befoi-e  you  come  to  any  conclusion 
about  what  is  a town  park  ? — I am  not  speaking 
of  law  at  all.  I am  asked  about  the  exclusion 
of  town-parks  from  the  Act,  and  my  view  of  the 
matter  is  this,  that  where  you  have  got  a man 
who  is  bond  fide  making  his  living  by  land,  and 
is  dependent  upon  the  land  for  the  bulk  of  his 
living,  that  there  you  have  not  a town-park  at 
all  ; you  have  the  ordinary  agricultural  tenant ; 
but  where  you  have  a man  who  is  not  making 
his  living  by  land  at  all,  but  is  making  his  living 
by  something  else,  and  has  simply  got  a bit  of 
land  as  a luxury,  to  keep  a cow  upon,  or  to 
raise  vegetables  upon,  he  is  not  an  agricultui-al 
tenant  in  any  sense  of  the  term,  and  he  is  not, 
properly  speaking,  in  my  mind,  within  the  pur- 
view of  the  Act. 

9161.  Will  you  allow  me  to  put  this  question 
to  you,  and  it  is  the  last  I will  put ; it  is  upon  the 
same  point:  assuming  a difficulty  about  town- 
parks,  evex'ybody  admits  there  is  a difficulty  ? — 
About  defining  them,  undoubtedly  there  is. 

9162.  Assuming  the  difficulty  to  exist,  do  you 
see  any  reason  why  the  Land  Commission  should 
not  decide  in  regard  to  these  town  parks  what  a 
fair  rent  would  be,  taking  into  account  first  the 
proximity  value  and  then  the  accommodation 
value  if  necessary  ? — I do  not  see  why  the  Land 
Commission  should  interfere  with  them  at  all. 

9163.  That  is  hardly  an  answer  to  the  question. 
I asked  you,  Did  you  see  any  difficulty  in  the 
Land  Commission  doing  that  ? — I do  see  a great 
difficulty ; and  I will  tell  you  what  it  is  : you 
have  a town ; take  such  a town,  for  example,  as 
Newtownards  or  Ballymena,  in  the  North  of 
Ireland,  where  you  have  a large  number  of 
shopkeepers,  well-to-do  men,  who  are  extremely 
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anxious  to  get  a bit  of  land  in  the  neighbourhood 
to  keep  a cow  upon,  to  raise  vegetables  upon,  or 
potatoes  for  their  households,  there  is  and  must 
necessarily  be  enormous  competition  for  these 
bits  of  land,  and  they  are  willing  to  give 
very  large  prices  for  them  ; if  one  man 
thinks  he  has  not  got  value  lor  his  money  and 
lets  it  drop,  there  are  20  men  ready  to  take  it 
up.  I really  do  not  see  why  the  law  should 
step  in  to  give  an  exclusive  right  to  a certain 
proportion  of  those  people  who  are  anxious  for 
this  land,  to  give  a monopoly  to  them  and  shut 
out  all  the  rest  of  the  people  for  the  mere  pur- 
pose of  taking  something  out  of  the  landlord’s 
pocket  to  put  into  the  pocket  of  a man  wlio  is 
probably  as  well  off  iis  the  landlord. 

9164.  You  have  taken  Newtownards.  Sup- 
pose you  come  to  a town  with  a population  like 
that  of  Dundrum.  Take  Dundrum,  with  a po- 
pulation of  367,  or  take  the  village  of  Fivemile- 
town,  in  South  Tyrone,  and  other  places  of  that 
kind  ?— It  depends  entirely  upon  the  circum- 
stances of  the  particular  case.  For  aught  I 
know  there  may  be  five  or  six  people  living  in 
Dundrum  keeping  shops  and  making  a comfort- 
able living  out  of  their  shops,  who  want  bits  of 
land  in  the  neighbourhood  of  Dundrum  and  are 
willing  to  pay  for  them  ; one  of  them  gets  a bit 
of  land,  the  others  are  excluded,  and  I do  not 
really  see  why  you  should  give  him  a perpetuity 
in  the  land. 

9165.  You  draw  a radical  distinction  between 
what  is  purely  an  agricultural  holding  and  that 
which  is  held  merely  for  accommodation  ? — I do 
draw  a distinction  between  a man  who  is  an  agri- 
cultural tenant  and  a man  who  is  not  an  agricul- 
tural tenant,  but  who  simply  gets  a bit  of  land 
as  a luxury. 

Mr.  Sexton. 

9166.  Wherever  these  “five  or  six”  people 
are  found  together  there  is  no  security  that  the 
place  may  not  be  turned  into  a town  for  the  pur- 
poses of  the  Act  ? — I really  do  not  know  about 
that.  In  Kerry  we  have  an  enormous  number 
of  villages  ; the  people  live  there  for  conve- 
nience, they  are  all  farmers,  but  they  all  live  in 
the  villages  ; they  do  not  have  separate  houses 
on  each  holding,  as  is  the  ordinary  rule  in  other 
parts  of  the  country ; I never  would  dream  of 
constituting  town-parks  in  a place  where  they 
were  all  bond  fide  agricultural  tenants  living 
for  their  own  particular  convenience  in  a par- 
ticular locality.  But  where  men  are  living  in  a 
town  under  such  conditions  that  they  can  make 
a good  living  by  shopkeeping,  or  by  some  other 
means,  and  holding  land,  not  for  the  purpose  of 
their  living,  but  for  the  purpose  of  luxury,  and 
to  increase  the  accommodation  of  their  own 
households,  I really  do  not  see  why  the  law 
should  interfere  on  their  behalf  at  all. 

9167.  My  point  is,  five  or  six  agricultural 
people,  if  you  like,  living  together,  giving  the 
land  about  where  they  live  an  accommodation 
value  distinct  from  its  agricultural  value,  may 
practically  turn  that  place  into  a town  as  far  as 
town-parks  are  concerned ; there  is  no  population 
test  ? — So  far  as  I understand,  the  Court  of 
Appeal  has  laid  down  that  the  population  test  is 
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no  test.  The  test  is : are  there  a sufficient 
number  of  people  gathered  together  under  such 
circumstances  as  to  give  an  accommodation  value 
to  the  land. 

Mr.  M‘ Car  tan. 

9168.  I do  not  think  you  have  mentioned  how 
your  court  valuers  are  selected? — The  court 
valuers  are  selected  by  the  Land  Commission  ; 
the  Land  Commission  appoints  a certain  number 
of  court  valuers. 

Chairman. 

9169.  Is  your  court  valuer  selected  by  the 
Land  Commission  ? — They  are  all  appointed  by 
tKe  Land  Commission;  the  county  court  judge 
has  the  privilege  of  selecting  from  the  list  a par- 
ticular individual,  but  he  must  select  from  the 
list  appointed  by  the  Land  Commission. 

9l76.  When  he  has  selected  him,  does  he  keep 
him  or  change  him  about  ? — He  may  change  him 
as  often  as  he  likes,  as  a general  rule.  At  the 
next  sessions  I might,  if  I choose,  order  the  clerk 
of  the  peace  to  send  the  cases  to  some  other  court 
valuer  ; he  has  no  tenure  of  office. 

Mr.  M‘  Cartan. 

9171.  You  can  send  him  away  if  you  please? 
— I can  send  the  two. 

9172.  You  mentioned  that  there  were  two;  are 
they  two  for  the  county  ? — There  were  two  iu 
office  when  1 was  appointed,  and  I continued 
them  ; I did  not  change  them  at  all. 

9173.  The  list  is  simply  sent  down,  I suppose, 
to  the  county  court  judge,  and  he  makes  his  selec- 
tion ? — Well,  as  a matter  of  fact,  I got  no  list;  I 
simply  found  these  two  men  in  office,  and  I con- 
tinued them  in  office. 

9174.  As  I understand,  you  said  first  your 
court  valuer  goes  out  on  the  farm  ? — The  court 
valuer  goes  out  and  values. 

9175.  He  has  no  instructions  of  any  kind? — 
He  has  no  instructions  from  me  at  all ; he 
simply  goes  and  sees  the  farm  as  it  is,  and 
forms  his  opinion  upon  it. 

9176.  Then  after  he  sees  the  farm  he  makes 
the  report  as  to  improvements  ? — Yes. 

9177.  Does  he  keep  a book  besides  this  ordi- 
dary  report  ? — He  has  a book  of  his  own  ; he  has 
a field  book,  in  which  he  marks  down  his  obser- 
vations and  his  calculations  and  the  qualities  of 
the  land,  and  how  much  there  is  of  each. 

9178.  Does  he  then  submit  the  field  book  to 
you  when  he  comes  back  ? — I may  have  a look 
at  it  if  I choose.  As  a matter  of  fact,  he  has 
it  in  court  and  he  refers  to  it  to  correct  the 
evidence  by. 

9179.  You  mentioned  that  your  court  valuer 
dealt  liberally  with  the  tenants  as  to  improve- 
ments?— I am  telling  you  what  my  impression 
is,  that  is,  that  both  the  court  valuers  deal  liberally 
with  the  tenants  as  to  improvements. 

9180.  You  have  no  means  of  ascertaining  that? 
— I have  given  them  no  instructions,  but  I see 
what  goes  on  in  court. 

9181.  Is  there  any  other  court,  I wonder, 
where  the  inspector  goes  out  first,  and  afterwards 
hears  the  evidence  ? — I think  so ; I cannot  be 
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Mr.  M‘  Carton— continued, 
sure  about  it,  but  I am  quite  sure  that  my  pre- 
decessor ' where'  he  is  now  continues  the  same 
system. 

9182.  I mean  any  other  than  a county  court 
judge ; I do  not  mean  your  particular  court ; 
there  is  no  other  court  in  Ireland  in  a parallel 
case  ? — No,  I think  not. 

9183.  As  I understand,  in  your  county  court 
cases  you  hear  the  evidence  of  the  landlord  and 
tenant,  and  their  experts,  and  you  tell  us  that 
you  are  in  no  way  affected  by  that  evidence  in 
the  decision  you  arrive  at,  as  you  take  the  report, 
handed  in  by  the  court  valuer  ? — Well,  I always 
ask  the  court  valuer,  “ Does  what  you  have 
heard  affect  your  estimate  ” ? He  generally 
says  “ No.” 

9184.  So  the  unsworn  and  unconfirmed  esti- 
mate of  the  court  valuer  is  taken,  and  there  is  no 
attention  paid,  I may  say,  generally  to  the  evi- 
dence given  by  the  landlords  and  the  tenants? — 
I would  not  exactly  like  to  say  that  there  was 
“ no  attention  ” given  to  it. 

9185.  But  they  do  not  affect  your  decision  by 
their  evidence  ? — As  a matter  of  fact,  where  they 
differ  from  the  court  valuer’s  estimate,  I take 
the  court  valuer’s  estimate  as  being  the  one  I am 
bound  by. 

9186.  The  Act  of  Parliament  only  allows  you 
to  refer  to  one  valuer  ? — Exactly;  “ one  valuer,” 
“ someone  of  whom  ” I think  are  the  words  of 
the  Act  of  Parliament. 

9187.  You  mentioned  to  Mr.  Sexton  the  Kerry 
peasant  as  an  example  of  a person  who  was  able 
to  take  care  of  himself? — I find  them  so  as  a 
general  rule.  I do  not  mean  in  a bad  sense.  I 
mean  they  are  all  sharp  fellows. 

9188.  You  mean  as  far  as  faculties  are  con- 
cerned ? — Yes,  faculties;  they  are  a very  intelli- 
gent people. 

9189.  A number  of  agreements  came  before 
you,  unfiled  agreements,  where  they  had  not  been 
filed,  and  I think  you  reduced  the  rents? — Yes. 

9190.  That  is  accounted  for,  I understand,  by 
the  fact  that  the  agreements  were  entered  into 
at  an  early  stage  after  the  passing  of  the  Act  ? — 
I suggested  that  as  a reason.  I do  not  say  that 
that  is  a full  account  of  it. 

9191.  You  also  suggested  that  the  probability 
is  that  they  were  moved  very  much  by  the  deci- 
sions given  in  the  court? — Yes,  I am  quite  sure 
that  they  have  their  eyes  about  them,  and  that 
they  know  what  is  going  on. 

9192.  I think  Mr.  Macartney  said  that  in  1882 
the  percentage  of  reductions  was  20’547  per 
cent.,  and  in  1894,  22‘5  ? — I think  it  was. 

9193.  But  the  reduction  was  very  much  larger 
in  court  than  in  the  case  of  the  agreements.  The 
suggestion  was  that  the  agreements  at  that  time 
were  fixed  at  about  the  same  rent  as  had  been 
fixed  in  court  ? — Yes. 

9194.  We  find  in  the  case  of  the  rents  fixed  in 
court  it  is  only  a differ  nee  of  l-953  per  cent., 
but  upwards  of  10  per  cent,  difference  in  the 
case  of  the  agreements  ? — Yes.  I do 
not  mean  to  say  that  is  the  sole  ground. 
I have  found  cases  coming  before  me  in  the 
county  court  where  large  amounts  of  arrears  have 
been  thrown  off  by  the  landlord  where  the  tenant 
agreed  to  a rent,  and  I have  no  doubt  that  the 


Mr.  M‘ Carton — continued, 
dispensing  with  the  arrears  would  be  an  element, 
and  that  the  tenant  would  gladly  enter  into  an 
agreement  to  give  a higher  rent  than  probably  he 
would  get  in  court. 

9195.  Would  it  not  suggest  itself  to  your 
experience  that  in  many  cases  arrears  keep  the 
tenants  out  of  court? — Undoubtedly  they  do 
keep  them  out  of  court. 

9196.  As  to  sub-letting,  am  I right  in  saying 
that  your  opinion  is  that  where  sub-letting  had 
taken  place  before  the  passing  of  the  Act  for 
years,  either  with  the  knowledge  of  the  landlord, 
or  with  his  assent,  the  tenant  should  not  be 
thereby  prevented  from  having  a fair  rent  fixed 
when  it  was  no  injury  to  the  landlord  ? — Where 
it  is  no  injury  to  the  landlord,  1 think,  un- 
doubtedly. 

9197.  Now,  as  to  free  contract:  you  are  of 
opinion  that  free  contract  would  be  even  better 
than  the  Act  of  1881  ? — If  the  tenant  has  an 
interest  in  these  improvements  at  all ; if  he  had 
an  interest  in  the  land  before  1881,  he  would  be 
liable  to  eviction  and  to  loss,  except,  of  course, 
for  the  compensation  under  the  Act  of  1870. 

9198.  Just  the  same  as  persons  who  have 
town- parks  now  ? — Yes. 

9199.  Exactly  the  same? — Exactly  the  same. 
What  I mean  is  this  : I would  only  interfere  ; 
that  is  a matter  of  policy,  of  course,  that  I have 
not  to  decide  ; but  my  own  view  is  that  I would 
not  interfere  with  freedom  of  coutract  further 
than  was  necessary  to  secure  freedom  ; I mean 
that  where  a man  was  not  in  a position  to  freely 
contract  with  another,  I would  try  to  put  him  in 
the  position  of  freely  contracting  by  the  aid  of 
the  Legislature.  If  men  were  perfectly  free  to 
contract  with  one  another,  I would  not  interfere 
with  them. 

9200.  Had  not  the  whole  land  legislation  of 
this  country  up  to  1860  been  in  favour  of  the 
landlord,  and  since  then  has  it  not  turned  so  as  to 
make  the  law  in  favour  or  in  relief  of  the  tenant.  ? 
— Undoubtedly,  I think  the  Act  of  1860  was 
very  favourable  to  the  landlords'  rights. 

9201.  The  landlords’  rights? — Undoubtedly. 

9202.  It  changed  the  relationship  between 
landlord  and  tenant,  did  not  it? — It  did,  and 
made  the  landlords’  remedies  very  much  simjiler 
and  easier,  and  I think  that  the  Acts  since  that 
time  have  been  more  or  less  in  fa  vour  of  the  tenant. 

9203.  And  since  1887  has  it  made  it  still  easier 
for  the  landlord  to  proceed  by  way  of  ejectment? 
— Yes. 

9204.  Are  you  aware  that  under  the  statutory 
conditions  the  landlord,  on  an  application  to  the 
court,  can  take  whatever  land  he  requires  on 
terms  for  building  purposes  or  for  the  purposes 
of  improving  his  estate  ? — Ye s. 

9205.  If  he  can  do  that  why  would  not  you 
allow  these  people  who  have  town-parks,  simply 
because  they  have  other  industries  or  are  shop- 
keepers, to  have  rents  fixed  ; I cannot  agree  with 
you  as  to  the  land  being  a “ luxury  ” ; why  should 
not  the  shopkeeper  have  the  right  to  have  a rent 
fixed,  and  not  be  at  the  mercy  of  the  landlord  ? — 
As  a general  rule  the  holder  of  the  town-park  is 
just  as  free  to  take  a bit  of  land  as  he  is  to  buy  a 
hat. 

9206.  As  a matter  of  fact,  in  Ireland  at  the 
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Mr.  M‘  Cartan — continued, 
present  time,  are  not  the  holders  of  town-parks 
the  sons  of  men,  or  the  descendants  of  men,  who 
held  them  and  lived  on  their  farms  as  ordi- 
nary farmers  ? — They  pass,  of  course,  from  hand 
to  hand ; they  pass  from  generation  to  genera- 
tion, very  often. 

9207.  Why  should  not  they  he  protected  ? — I 
do  not  know  that  there  is  any  great  claim  for 
improvements  in  respect  of  town-parks ; I never 
heard  of  them. 

Mr.  Sexton. 

9208.  You  are  aware,  of  course,  of  the  state 
of  the  law  as  regards  town-parks,  demesne  lands, 
and  pasture  lands? — As  a matter  of  practice 
there  is  no  improvement  in  the  case  of  town- 
parks  that  is  really  of  any  value. 

9209.  Is  it  not  the  law  that  the  holder  of  a 
town-park,  or  even  of  demesne  land  or  pasture 
land,  has  been  getting  the  whole  of  the  claim  for 
improvements  under  the  Act  of  1870  ? — I be- 
lieve so. 

Mr.  Mi  Cartan. 

9210.  That  being  so,  why  would  he  not  be 
protected ; why  would  not  he  get  security  in 
his  holding  giving  the  landlord  the  best  rent 
that  he  is  entitled  to? — The  answer  to  that  is 
that  in  my  opinion  the  onus  in  the  case  of  inter- 
fering with  freedom  of  contract  lies  upon  those 
who  want  to  interfere  with  it,  and  that  what  you 
have  to  do  is,  not  to  show  why  the  holder  of  a 
town-park  should  not  be  included,  but  why  he 
should  be  included  in  the  Act.  What  reason  is 
there  for  the  Government  interfering  between 
the  holder  of  a town-park  and  his  landlord  ? 

9211.  Has  not  the  whole  policy  of  the  Land 
Laws  of  late  years  been  to  give  some  kind  of  free- 
dom and  independence  to  the  tenant,  and  take  him 
out  of  the  power  of  the  landlord? — Yes,  where  the 
tenant  was  dependent  upon  the  land  for  his 
living,  and  where  he  must  hold  on  to  the  land 
to  his  last  gasp  and  give  any  terms  to  get  it ; 
but  where  a man  is  just  in  as  independent  a 
position  as  his  landlord  and  derives  his  income 
from  another  source  it  is  quite  different. 

9212.  You  must  know  very  well  that  in  nearly 
all  the  small  towns  in  Ireland  the  holders  of 
town-parks  are  not  persons  who  are  indepen- 
dent?— As  a matter  of  fact  I do  not  know  it, 
I think  they  are. 

9213.  As  to  improvements,  you  know  the 
towns  in  the  County  Down  very  well  ?— I do  ; 
very  well  indeed. 

9214.  And  I think  you  scarcely  know  any 
town  in  the  County  Down  where  the  lands 
almost  adjoining  the  town  have  not  been  worked 
and  improved  just  as  much  as  any  ordinary  farm, 
in  the  city  of  Castlewellan  now,  for  instance  ? — If  a 
shopkeeper  in  Castlewellan  has  an  acre  or  two 
of  land  on  which  he  keeps  a cow,  and  chooses 
to  improve  it  for  his  own  advantage,  why  should 
he  have  a fair  rent  fixed  ? 

9215.  Take  10  or  20  acres  ; town-parks  apply 
to  that  just  as  well  as  to  one  or  two  acres  ? — In 
the  case  of  1 0 or  20  acres,  it  becomes  then  a very 
different  question,  because  it  becomes  agricul- 
ture for  profit,  which  is  a different  thing 
altogether  from  accommodation  land.  I do  not 
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think  I would  extend  the  use  of  the  term 
“ accommodation  land  ” to  a farm  of  20  or  30 
acres,  because  then  I think  the  presumption 
would  be  that  the  farm  was  being  used  for  agri- 
cultural profit,  and  not  for  accommodation. 

9216.  It  is  used  for  profit,  I expect,  and  the 
land  may  be  an  accommodation  ? — When  I say 
“profit”  I mean  that  profit  is  the  primary  end; 
for  example,  suppose  I chose  as  county  court 
judge  to  live  in  Castlewellan,  as  I might  do,  and 
that  I got  an  acre  or  two  to  keep  a cow  upon, 
why  should  I have  a fair  rent  fixed  ? 

9217.  I do  not  know  ; I would  be  for  treating 
the  county  court  judge  just  as  generously  as  any 
other  person  ? — Well,  I must  say  I think  it  would 
be  a very  mean  thing  for  me  to  ask  for  it. 

9218.  Newtownards  you  mentioned? — I know 
Newtownards  very  well  indeed. 

9219.  Am  I right  in  saying  that  up  to  the 
passing  of  the  1881  Act  there  was  no  check  on 
town-parks  at  all  ? — Whatever  was  the  law  the 
facts  of  the  case  are  the  same,  that  is  to  say,  that 
these  lands  were  held  by  owners  of  houses  in 
Newtownards,  people  who  were  making  their 
living  in  another  way,  and  holding  them  not 
merely  for  profit,  or  primarily  for  profit,  but  for 
accommodation. 

9220.  At  all  events  as  I understand  it,  in 
Newtownards  the  tenant  was  formei’ly  able  to 
sell  the  tenant-right  of  his  town-park,  and  now, 
according  to  these  decisions,  he  can  do  nothing  of 
the  kind  ?— Every  one  knows  that  on  the  London- 
derry Estate  the  tenant  was  allowed  to  do  a great 
many  things  that  he  was  not  allowed  to  do  else- 
where. 

Mr.  Brodricli. 

9221.  I think  you'  stated  just  now  that  the 
rents  were  now  fixed  lower  owing  to  the  fall  of 
prices  and  other  circumstances ; I do  not  quite 
understand  what  circumstances  you  were  think- 
ing of? — Well,  f am  not  sure  that  I waa  think- 
ing of  any  other  circumstance  than  the  fall  of 
prices. 

9222.  The  fall  of  prices  is  what  was  in  your 
mind  ?■ — Yes. 

9223.  You  also  stated,  did  you  not,  that  with 
regard  to  the  sale  of  the  tenant-right  you  would 
allow  the  tenant  to  sell  at  the  highest  price  he 
could  get  ? — Yes. 

9224.  Do  you  mean  what  I understand  you  to 
mean  that  you  would  abolish  the  right  of  pre- 
emption of  the  landlord  ?— No  ; but  if  the  land- 
lord chose  to  give  what  the  tenant  could  get 
from  another  person  I would  give  it  to  him. 

9225.  Would  you  abolish  specified  value  ? — I 
would  give  the  landlord  the  right  of  pre-emplion 
at  that  value. 

9226.  You  would  not  give  the  landlord  the 
right  to  require  the  tenant  to  take  the  farm  at 
the  rent  which  the  landlord  could  get  for  it  ? — I 
think  not. 

9227.  You  think  the  landlord  should  pay  the 
competition  price  for  the  tenant-right? — Yes. 

9228.  You  do  not  think  the  tenant  should  pay 
the  competition  price  for  the  rent  ? — No. 

9229.  is  not  that  a little  unfair  as  between  the 
two  ? — The  tenant  is  selling  his  own  interest  in 
the  land ; the  landlord  on  the  contrary,  if  he  got 

3 N the 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


460 


MINUTES  OF  EVIDENCE  TAKEN  BEFORE  THE 


10  July  1894.] 


Mr.  Shaw. 


[ Continued. 


Mr.  Brodrick — continued, 
the  highest  competition  value,  would  be  taking 
not  only  his  own  interest,  but  also  the  tenant’s 
interest. 

9230.  1 will  not  pursue  it ; that  is  your  view  ? 
—Yes. 


Mr.  Sexton. 

9231.  I want  to  ask  you  a question  : Is  not 
the  fair  rent,  when  fixed,  the  solvent  competition 
rent  such  as  a solvent  tenant  would  give  ? — No, 
subject  to  the  tenant’s  interest. 

9232.  In  the  improvements  ? — No,  the  tenant’s 
interest  in  the  holding. 

9233.  Leaving  out  improvements? — Yes. 

9234.  I want  to  discover  how  it  is  that  you 
can  only  appoint  one  valuer,  while  the  Land  Com- 
mission can  appoint  two  ? — I am  prevented  by 
the  statute. 

9235.  The  power  arises  under  Section  37, 
Sub-section  (6),  does  it  not? — Yes,  I believe  so. 

9236.  “ In  determining  any  question  relating 
to  a holding,  the  court  may  direct  an  indepen- 
dent valuer  ” ? — But  there  is  a different  section  ; 
we  are  now  under  another  section.  That  used  to 
give  the  county  court  judge  the  power  to  appoint 
any  valuer  he  chose. 

9237.  The  Act  of  1881,  you  allude  to? — Yes  ; 
but  under  the  Act  of  1887  the  Land  Commission 
appoints  the  valuers,  and  it  is  “ some  one  ” of 
these. 

9238.  “ Some  one  of  whom  ” ? — Yes,  it  is  a 
different  jurisdiction. 

9239.  Now  in  the  Act  of  1881  let  me  direct 
your  attention  to  this,  Section  48,  Sub-section  (4), 
giving  the  Land  Commission  itself  the  power  to 
appoint  valuers.  The  words  are  : “ In  deter- 
mining any  question  relating  to  a holding  the 
Commission  may  direct  an  independent  valuer  to 
report  to  it  his  opinion  ” ? — Yes. 

9240.  And  those  words  are  held  to  authorise 
them  to  appoint  two  valuers  in  every  case  of 
appeal  to  them  ? — That  may  be  so. 


Mr.  Sexton — continued. 

9241.  Identical  words? — No,  not  identical 
words  ; the  word  *'  one  ” is  used  in  the  other. 

9242.  “ An  independent  valuer ; ” “ an  inde- 
pendent valuer  ” might  mean  more  than  one  ? — I 
do  not  think  it  is  so  meant.  I think  the  words 
“ some  one  of  whom  ” limit  it  strictly  to  one. 

Mr.  Macartney. 

9243.  What  did  you  mean  by  your  reply  to 
Mr.  Sexton  about  a solvent  tenant  ? — When  Mr. 
Sexton  used  the  words  “solvent  competition 
rent,”  a competition  rent  is  a different  thing 
altogether  from  what  a solvent  tenant  would  be 
ready  to  give  for  the  holding,  because  in  many 
cases  the  landlord  could  get  an  offer  of  a rent  very 
much  higher  than  any  solvent  tenant  would 
give. 


Mr.  Brodrick. 

9244.  Does  not  that  hold  good  with  regard  to 
tenant-right  also,  that  a tenant  may  get  more 
than  a solvent  tenant  can  afford  to  pay  ? — He 
gets  the  money ; the  landlord  does  not. 

Mr.  Macartney. 

2245.  I thought  you  attached  some  definite 
meaning  to  the  words? — I do  not  think  there  is 
any  definite  meaning. 

Mr.  Sexton. 

9246.  It  is  as  much  “ as  a solvent  tenant  would 
be  willing  to  give  from  year  to  year  ”? — Well,  I 
think  the  court  valuer  forms  his  idea  of  what  a 
man,  w'ho  was  going  to  make  a living  by  the 
farm,  would  fairly  give  and  be  able  to  get  a living 
out  of  it. 

9247.  As  much  as  he  would  give  ? — As  much 
as  he  would  give  if  he  was  in  perfectly  indepen- 
dent circumstances. 
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The  Right  Honourable  JOHN  MORLEY,  in  the  Chair. 


Mr.  Edward  Heard,  called  in  ; and  Examined. 


Chairman. 

9248.  You  are  a valuer  assisting  his  Honour 
Judge  Neligan? — Yes,  one  of  his  valuers. 

9249.  Your  name  is  on  the  list  that  has  been 
made  up  by  the  Land  Commission  from  which 
Mr.  Neligan  selects? — Yes. 

9250.  How  long  have  you  worked  with  him  ? 
— I think  about  four  years. 

9251.  Have  you  worked  with  any  other 
county  court  judge?  — Oh,  yes;  a former 
recorder  ; I think  about  four  years  with  the  two; 
the  former,  Judge  Hamilton,  and  now  Judge 
Neligan,  perhaps  five  years,  I could  not  say 
exactly. 

9252.  You  have  been  county  court  valuer  ? — 
Yes. 

9253.  What  was  your  training,  if  one  may 
ask  ? — I have  been  45  years  farming,  in  fact  I 
was  brought  up  to  farming.  I farm  various 
qualities  of  land ; I farm  five  farms  of  different 
qualities  in  different  districts. 

9254.  In  which  county  ? — All  in  Cork. 

9255.  Now  what  is  your  course  of  proceeding  ? 
—The  clerk  of  the  peace  sends  me  a number  of 
copies  of  fair-rent-  notices,  on  the  back  of  which 
the  claims  of  tenants  are  enl  ered ; I go  upon  the 
land,  first  having  sent  a printed  notice  to  the 
landlord  and  the  tenant  or  to  the  agent. 

9256.  When  you  say  “the  claims  of  the 
tenant”  you  mean  claims  for  improvements ? — 
Yes. 

Mr.  Sexton. 

9257.  When  they  are  over  10?.?— Yes,  over 
10?.  I go  upon  the  lands  then  and  have  a man 
with  me  to  dig  the  land;  he  digs  each  field;  I 
enter  in  my  note-book  the  value  of  each  field 
separately,  scale  it  on  the  spot  roughly,  and  scale 
it  accurately  when  I go  home  ; I come  to  a field 
that  the  tenant  says  is  improved  or  drained  ; I 
examine  it  to  see  the  outlets  of  the  drains,  from 
which  to  judge  whether  it  has  been  drained  or 
not,  and  then  I question  the  tenant  as 
to  how  those  drains  have  run,  whether 
it  is  thorough  drainage  or  otherwise.  I 
may  say,  in  passing,  that  it  is  a very  difficult 
business  to  find  out  whether  that  fiel  I is  thoroughly 
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Mr.  Sexton — continued. 

drained  or  only  partially  drained,  because  the 
drainage  is  hidden.  Then  as  to  reclamation, 
that  is  patent,  because  I have  the  Ordnance 
sheet  in  my  hand,  and  I see  on  the  Ordnance 
sheet  the  land  that  was  reclaimed  50  years  ago, 
or  about  48  years  ago,  about  the  date  of  our 
maps,  and  if  I see  that  that  land  was  fenced  and 
reclaimed  at  that  time  I take  no  notice  of  it,  in 
the  way  of  improvements. 

9258.  I suppose,  almost  uniformly,  you  have 
the  tenant  with  you  ? — Oh,  yes,  by  my  side. . I 
have  here  a portion  of  the  Ordnance  map  which 
I have  brought  with  me ; it  may  be  that  some  of 
the  Committee  who  do  not  know  our  Irish  maps 
might  wish  to  see  it. 

9259.  You  said  just  now  that  you  took  no 
notice  of  reclamation  done  40  years  ago  ? — Fifty 
years  ago. 

9260.  You  said  48  years  ago,  I think? — That 
is  the  date  of  our  maps. 

9261.  What  do  you  mean  by  taking  “no 
notice  ” ? — I do  not  give  credit  to  any  tenant  for 
it ; it  may  have  been  done  100  years  ago,  you 
know. 

9262.  You  have  a field-book,  I suppose,  like 
the  field-book  of  the  Sub-Commissioners  ? — Yes, 
like  that. 

9263.  You  go  alone,  you  do  not  go  in  pairs? — 
No,  that  is  the  error,  I go  alone. 

9264.  What  do  you  mean  by  “the  error,” 
an  error  of  what? — There  ought  to  be  two 
valuers  on  the  spot. 

9265.  You  think  that  sending  you  alone  with- 
out a colleague  is  an  error  ? — Oh,  yes. 

9266.  You  would  rather  have  a colleague  with 
whom  to  compare  notes  ? — Certainly  ; it  is  a 
great  responsibility  individually,  singly,  to  go 
out  upon  a farm  to  value  it. 

9267.  Then,  with  the  tenant’s  list  of  claims  in 
your  hand  you  go  through  them  ? — Yes,  I go 
through  them. 

9268.  And  do  you  put  down  the  deduction 
under  each  head  if  you  admit  the  improvement 
to  be  a good  one  ? — Yes. 

9269.  You  put  the  deduction  down  under  each 
head  ?— Yes,  I value  it  on  the  spot,  each  field. 

3 N 2 9270.  And 
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Mr.  Sexton — continued. 

9270.  And  you  enter  all  that  up  in  a report  ? 
—Yes. 

9271.  Then  what  do  you  do  with  the  report? 
— Then,  at  home  of  course,  I scale  the  quantities 
more  accurately,  make  out  my  report,  and  hand 
it  in  to  the  county  court  judge,  with  the  map  all 
marked.  We  mark  on  the  maps  the  different 
qualities  of  land,  “ Rough  Land,”  “ Unreclaimed 
Land,”  “ Reclaimed  Land,”  “ Dairy  Land,” 
“ Tillage  Land,”  different  colours. 

9272.  This  classification  is  furnished  to  you,  is 
it  not? — This  classification  is  furnished,  and  I 
make  it  according  to  that  classification  ; I colour 
the  maps. 

9273.  But  I mean  these  heads  are  furnished  to 
you  ? — Yes. 

9274.  Then  you  apply  the  classification  to  the 
“ heads  ” before  you  ? — Exactly. 

9275.  You  sum  them  all  up  and  you  practi- 
cally suggest  the  fair  rent  ? — Yes. 

9276.  That  report  is  submitted  to  the  county 
court  judge  ? — That  is  submitted  to  the  county 
court  judge. 

9277.  What  does  he  do  with  it  so  far  as  you 
are  concerned ; what  is  the  next  step  you  your- 
self take  ?: — In  court  he  reads  over  the  report 
and  generally  has  some  question  to  ask  me  be- 
fore he  hears  the  evidence  on  the  Bench ; I sit 
with  him. 

9278.  He  has  some  questions  to  ask  and  ex- 
planations, and  so  forth  ? — Y es  ; he  tries  to  get 
acquainted  with  the  holding  before  he  hears  the 
evidence. 

9279.  How  do  you  mean  when  you  say  “to 
get  acquainted  with  the  holding  ” ? — By  asking 
me  questions  on  the  report. 

9280.  The  circumstances  of  the  holding? — 
Exactly  ; then  he  hears  the  evidence. 

9281.  That  is  to  say  the  evidence  of  the 
tenant  and  the  landlord? — Yes  ; and  their  valuers 
sometimes. 

9282.  Where  are  you  when  that  is  going  on, 
are  you  in  the  court  ? — I am  sitting  with  him. 

9283.  Though  sitting  on  the  Bench  you  take 
no  part  in  the  proceedings  ? — None,  except  in 
reply  to  questions  put  to  me  by  the  county  court 
judge  ; if  there  is  a difference,  perhaps,  of 
opinion  as  to  a reclamation  or  something  of  that 
kind. 

9284.  A difference  of  opinion  between  the 
tenant’s  valuer  and  the  landlord’s  valuer? — 
Between  the  tenant’s  valuer  and  the  landlord’s 
valuer,  yes.  He  asks  me  my  opinion,  and  I 
state  what  I have  seen  on  the  spot. 

9285.  Does  he  ask  you  that  openly  and 
publicly,  or  privately  on  the  Bench  ? — Privately. 

9286.  Then  before  confirming  or  overruling 
your  award  does  he  take  any  further  counsel 
with  you  ? — No. 

9287.  Tell  us  what  Mr.  Neligan  does? — He 
does  not  give  the  decision  straight  off ; he  con- 
siders the  case,  and  perhaps  it  is  quite  a week 
after  the  hearing  in  another  district  that  he  gives 
his  decision. 

9288.  In  the  meantime,  in  any  form,  whether 
on  'the  Bench  or  otherwise  privately,  does  he 
consult  you  ? — Oh  yes,  on  the  Bench,  but  not 
otherwise. 


Mr.  Sexton — continued. 

9289.  I do  not  mean  consult  you  on  points 
that  arise  as  you  have  just  now  described ; but 
does  he  consult  you  on  the  general  outcome  of 
the  evidence  that  he  has  heard? — Yes,  and  some- 
times changes  my  award  ; sometimes  raises  it,  or 
sometimes  lowers  it. 

9290.  But  he  does  consult  you  ? — Oh,  yes. 

9291.  And  he  gives  you  an  opportunity  of  de- 
fending your  award  after  you  have  heard  the 
evidence  of  the  two  parties  ? — Oh,  yes,  he  gives 
me  the  opportunity.  If  reclamation  is  proved 
in  court  that  I have  been  doubtful  about ; for 
instance,  I have  sometimes  put  a remark, 
" Tenant  claims  such  and  such  reclamation, 
doubtful  about  it ; ” then  that  is  investigated,  as 
I state,  and  then  if  I see  it  proved  I state  what 
ought  to  be  allowed. 

9292.  But  to  go  back  ; does  he  give  you  an 
opportunity  of  saying  to  him,  “ Well,  my  award, 
if  I had  known  so-and-so,  would  have  been  differ- 
ent ” ? — Exactly  ; that  is  what  I mean. 

9293.  That  is  what  he  does  ? — Yes. 

9294.  As  a rule,  does  Judge  Neligan  accept 
your  awards  ? — As  a rule. 

9295.  As  a rule  he  does  ?- — Yes,  usually,  in 
fact  on  the  spot  one  generally  is  able  to  form  a 
better  opinion  than  from  the  evidence,  and  I 
must  say  that  in  nine  cases  out  of  ten  we  do  get 
very  fair  information  from  the  tenant. 

9296.  That  is  to  say,  in  nine  cases  out  often 
do  you  mean  that  the  evidence  taken  in  court 
does  not  materially  alter  the  facts  brought  out 
before  you  on  your  inspection  ? — Exactly. 

9297.  Does  the  landlord  or  his  agent  come  on 
to  the  ground  with  you  after? — Very  seldom: 
and  I should  also  say  that  very  often  both  agent 
and  tenant  say,  “We  will  be  satisfied  with  the 
court  valuer’s  decision,  we  will  produce  no  evi- 
dence.” 

9298.  It  would  seem  to  follow  from  what  you 
have  said  that  the  case  the  tenant  has  made 
generally  stands  good  ? — Yes,  generally. 

9299.  That  is  to  say  that  the  landlord’s  evi- 
dence produced  in  court  as  a rule  does  not  shake 
the  case  made  by  the  tenant  ? — He  very  seldom 
produces  evidence  that  is  contrary.  Of  course 
cases  do  arise,  but  it  is  seldom.  The  agent  is 
generally  present,  and  when  the  tenant  and  agent 
agree  to  accept  the  valuation  of  the  court  valuer-, 
the  judge  gives  his  decision  at  once  before  he 
leaves  the  Bench ; he  does  not  wait. 

9300.  Does  Judge  Neligan  conduct  in  his  own 
mind  an  independent  inquiry,  do  you  think,  or 
does  he  take  your  award  without  much  examina- 
tion ? — Oh,  no,  he  examines  it  closely ; in  fact  I 
may  say  in  his  court  there  is  a judicial  inquiry. 

9301.  You  heard  Judge  Shaw  the  other  day ; 

B)u  were  in  the  room  when  he  gave  his  evidence. 

id  you  hear  Judge  Shaw  use  the  language  : 
“ As  a matter  of  fact,  the  county  court  judge,  as 
I said  before,  has  no  option  in  the  matter,  know- 
ing nothing  of  the  facts  himself,  and  having 
no  other  mode  of  arriving  at  a conclusion 
as  to  the  value  of  the  land  except  by 
adopting  the  court  valuer’s  opinion,  he  is 
bound  morally  (at  least  I feel  myself  bound  ; 
of  course  I cannot  speak  for  any  other  than 
myself),  and  I feel  myself  morally  bound  to 
accept  the  county  court  valuer’s  value  as  the 
value 
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Mr.  Sexton — continued. 

value  of  the  land.  Then  I issue  the  decree  for 
which  I am  responsible ; no  one  signs  it  but 
myself ; it  is  not  mine  and  mine  only,  yet 
I sign  it;  it  is  the  decree  of  a man  who  is 
not  a judge  at  all,  a man  who  himself  does 
not  appear  in  the  case,  and  who  has  no 
responsibility  as  a judge  whatever.”  That  was 
Judge  Shaw’s  language  as  to  his  relation  to  the 
judgment  he  signs,  and  as  to  the  position  of 
gentlemen  like  yourself  who  act  as  valuers.  Is 
that  true  of  Judge  Neligan? — Oh,  no. 

9302.  What  is  the  difference,  then,  between 
Judge  Neligan’s  point  of  view  and  Mr.  Shaw’s  ? 
— Judge  Neligan  really  holds  a judicial  inquiry; 
he  hears  the  evidence  on  both  sides,  and  takes 
notes  of  it,  whereas  in  Judge  Shaw’s  court  he 
does  not  take  notes  of  the  evidence  at  all.  I 
have  been  in  his  court.  He  just  acts  as  he  states 
there. 

9303.  Will  you  kindly  tell  us  what  Judge 
Neligan  does  whom  you  are  in  the  habit  of 
seeing  at  work  ? — He  hears  the  evidence  on  both 
sides. 

9304.  Let  me  put  it  in  this  way  : From  your 
observation  Judge  Neligan  does  not  feel  himself 
morally  bound  to  accept  your  valuation  ? — W ell, 
he  does  not  accept  it.  I cannot  tell  as  to  his 
feelings,  but  he  does  not  accept  it. 

9305.  Therefore  we  may  take  it  that  he  does 
not  feel  himself  morally  bound  to  accept  it  ? — 
No. 

9306.  If  he  does  not  accept  it  you  cannot  sup- 
pose he  would  believe  it  to  be  a moral  obliga- 
tion ? — No  ; in  fact  a case  just  comes  to  my  mind 
which  appeared  three  times  in  his  court  in  conse- 
quence of  evidence.  I was  sent  back  to  value 
the  farm  a third  time  in  consequence  of  evidence 
as  to  boundaries. 

9307.  As  to  boundaries ; but  as  to  improve- 
ments?— No,  there  were  no  improvements  in  this 
case. 

9308.  In  no  case  have  you  gone  back,  or  been 
desired  to  go  back  by  the  judge,  to  re-value  ? — 
No,  not  as  to  improvements ; not  that  I re- 
member. 

9309.  On  no  matter  have  you  been  sent  back 
except  boundaries  ? — Only  as  to  a dispute  about 
boundaries,  the  landlord  claiming  a portion  which 
the  tenant  disputed,  and  it  is  not  decided  yet. 

9310.  How  did  you  set  to  work  to  settle  that 
question  of  boundaries  ? — I wiil  shortly  put  the 
case  : Landlord  and  tenant  were  present ; neither 
of  them  knew  the  boundaries ; I valued  as  they 
directed  me  ; when  it  came  into  court  a map  was 
produced,  and  my  map  was  produced  also  marked, 
and  it  was  proved  that  I had  valued  on  wrong 
boundaries  ; I was  sent  out  again ; it  came  into 
court  again ; and  then  came  a claim  as  to  the 
title  to  one  of  those  little  portions,  and  it  is  un- 
decided yet,  so  that  there  is  a judicial  investiga- 
tion held  in  court  by  Judge  Neligan. 

9311.  That  was  a dispute  on  title  apparently, 
not  on  fair  rent? — It  was  on  the  last  appearance 
that  it  turned  out  on  title ; the  landlord  claimed 
a certain  portion  which  the  tenant  stated  was  a 
free  gift. 

0.122. 


Chairman. 

9312.  You  have  not  such  confidence  in  your 
own  valuation  as  to  make  you  content  with  your 
award  being  a final  award,  have  you  ? — I am  pre- 
pared to  state  that  a valuer’s  valuation  is  only 
his  opinion  ; he  may  be  in  error ; it  is  only  his 
opinion ; therefore,  I think  there  ought  to  be 
two  valuers  who  would,  on  the  spot,  take  counsel 
together  for  it  is  a most  difficult  business  to  value 
a farm  that  you  have  never  seen  before. 

9313.  And  I suppose  there  would  be  some- 
thing to  be  allowed  for  what,  in  science,  is  called 
the  personal  equation ; I mean  some  valuers 
would  be  inclined  to  value  improvements  higher 
than  others  ? — Yes,  the  opinion  of  one  man  may 
differ  from  that  of  another. 

9314.  But,  in  short,  yon  would  rather  have 
two  valuers  ? — Yes. 

Mr.  T.  W.  Russell. 

9315.  You  stated  in  reply  to  the  Chairman 
that  if  you  went  on  a farm  and  found  reclama- 
tion 48  years  old  there  you  took  no  notice  of  it? 
— Yes,  that  is  the  case. 

9316.  By  “taking  no  notice  of  it  ” you  mean 
that  you  fix  rent  upon  it,  I suppose,  as  reclaimed 
land  ? — I fixed  the  rent  upon  it  as  it  is. 

9317.  That  is  what  you  mean  by  taking  “ no 
notice  of  it  ” ? — Yes. 

9318.  Then  that  reclamation  may  have  been 
done  by  the  tenant  ? — It  may  have  been. 

9319.  Or  his  predecessor  in  title  ? — It  may 
have  been. 

9320.  Under  your  system  of  “ taking  no  notice 
of  it  ” the  tenant  does  not  get  the  benefit  of  it, 
but  the  landlord  does  ? — Yes. 

Mr.  Sexton. 

9321.  Where  do  you  find  that  authorised  in 
the  law  ; have  you  inquired  at  all  whether  you 
are  pursuing  an  authorised  course  in  doing  that? 
— In  the  court  there  is  generally  a question  put 
to  the  tenant  as  to  when  his  reclamation  was 
done,  when  it  was  made ; it  will  have  been 
made  perhaps  15,  20,  or  30  years  ago,  but  when 
it  goes  back  so  far  as  that  he  never  knows. 

9322.  That  is  to  say,  that  although  the  law 
says  the  reclamation  of  waste  land,  whenever  it 
may  have  been  done,  entitles  the  tenant  to 
exemption,  you  assume  in  advance  that  he  will 
not  be  able  to  prove  it  ? — I ask  him,  and  he  tells 
me  he  never  knows  when  it  was  done.  You 
never  can  find  a tenant  give  you  any  account  of 
what  happened,  say,  40  or  50  years  ago. 

9323.  That  is  to  say  you  assume  in  advance 
that  he  will  not  be  able  to  prove  it  ? — I just  ask 
him,  and  his  answer  always  is  that  he  does  not 
know.  I might  just  state  in  answer  to  that 
question  that  the  map  shows  us  the  portions  not 
only  that  have  been  fenced,  but  reclaimed  ; they 
are  all  marked,  and  we  see  the  parts  that  have 
been  reclaimed  at  that  time. 

Mr.  T.  W.  Russell. 

9324.  You  gave  a perfectly  clear  answer  of 
what  you  mean  by  “ taking  no  notice  ” of  re- 
clamation that  is  old;  it  is  that  you  take  the 
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Mr.  T.  W.  Russell — continued, 
land  as  it  stands  and  fix  tlie  rent  upon  it  as  it 
stands? — Yes;  I should  have  said  “take  no 
notice  of  his  claim  of  reclamation.” 

9325.  Now  as  to  your  process  of  valuation ; 
you  go  upon  the  farm  and  do  you  proceed  in  the 
same  way  that  we  are  told  the  ordinary  Sub- 
Commissioner  proceeds,  that  is  you  value  it  minus 
the  buildings  ? — Yes. 

9326.  And  then  after  you  have  come  to  a 
valuation  upon  that  basis,  if  the  buildings  are 
proved  to  belong  to  the  tenant  you  deduct  for 
them  ? — Oh,  no  ; if  the  buildings  belong  to  the 
tenant,  if  he  claims  them,  I would  put  no  value 
upon  them  ; I value  them  so  that  if  the  landlord 
should  prove  his  claim  in  court,  I might  be  pre- 
pared to  state  what  they  were  worth,  but  I do 
not  bring  them  into  my  valuation  if  the  tenant 
claims  them. 

9327.  Are  you  directed  to  pursue  that  course, 
or  is  it  adopted  on  your  own  responsibility  ? — On 
my  own  responsibility,  the  judge  is  acquainted 
with  my  mode  of  valuing. 

9328.  Do  you  think  that  is  the  best  way  of 
valuing  a farm  ? — I do. 

9329.  Do  not  you  think  that  the  presence  of 
buildings  and  other  improvements  upon  the  farm, 
although  you  propose  to  leave  them  out, 
must  insensibly  affect  your  mind  as  to  the 
value  of  the  land  ? — No,  I do  not  think  so. 

9330.  Do  not  you  think  a much  better  process 
of  valuation  would  be  to  value  the  farm  as  a 
going  concern,  as  it  stands,  everything  included, 
and  then  find  out  who  the  buildings  belong  to, 
who  has  done  the  improvements,  and  deduct  the 
amount  due  under  that  head  from  the  gross 
amount  ? — Well,  I do  not  think  it  would  be  a 
superior  way  of  doing  business.  You  know  we 
presume  the  buildings  are  the  tenant’s,  because 
we  generally  find  it  to  be  so. 

9331.  You  generally  find  the  improvements 
belong  to  the  tenant  ? — W e generally  find  the 
buildings  belong  to  the  tenants. 

9332.  Have  you  found  that  the  tenant 
generally  does  the  improvements  all  along? — 
Generally. 

9333.  Have  you  found  much  improvement 
done  by  the  landlord  in  the  County  of  Cork  ? — 
Not  as  a rule,  there  are  exceptional  cases. 

9334.  And  do  not  you  think  the  landlord  now 
has  less  interest  than  ever  in  making  improve- 
ments ?— Yes. 

9335.  And  do  not  you  think  that  the  improve- 
ments since  the  Land  Act  have  been  more  than 
ever  the  tenants’? — Yes,  and  will  be. 

9336.  And  that  the  landlord,  being  a mere 
rent-charger,  is  still  less  likely  to  do  anything  in 
the  way  of  improvements  ? — Quite  so. 

9337.  We  had  it  from  Mr.  Greer,  the  Land 
Commissioner,  the  other  day,  that  although  his 
Commissioners  act  just  as  you  act  in  valuation, 
he  thought  it  would  be  a much  better  way  to 
take  the  value  of  the  whole  thing  as  a going 
concern,  then  let  the  improvements  be  proved, 
and  deduct  them  from  the  value  of  the 
farm  as  a going  concern ; do  you  see  any 
objection  to  that  ? — 1 see  no  objection,  but  I do 
think  it  would  be  more  difficult.  As  a rule  we 
value  the  lands,  and  acid  on  for  the  buildings 
if  the  landlord  has  expended  money  upon  them. 


Mr.  T.  W.  Russell — continued. 

9338.  You  would  have  to  add  on  if  the  land- 
lord had  expended  money  upon  them,  undoubt- 
edly?— Yes,  of  course. 

9339.  Are  the  maps  you  use  the  same,  as 
those  used  on  the  Land  Commission? — The 
same. 

9340.  Are  they  furnished  by  the  Land  Com- 
mission?— They  are  furnished  by  the  Land 
Commission. 

9341.  In  coming  to  your  valuation  do  you 
take  prices  into  account  at  all  ? — Oh,  certainly  ; 
not  the  prices  “ of  the  day.” 

9342.  Do  the  Land  Commission  supply  you 
with  a published  list  of  prices  ? — No. 

9343.  Y'ou  take  into  account  prices  in  arriv- 
ing at  your  valuation  ? — Yes. 

9344.  On  what  process  do  you  proceed  in  that 
respect ; now  take  cattle  for  example  ? — I do 
not  take  into  account  the  prices  I see  in  the 
papers;  I am  a practical  farmer  and  I know 
how  my  own  farming  is  going  on  year  after  year ; 
I am  one  of  the  few  farmers  who  keep  an  ac- 
count of  their  farming,  very  few  do  in  Ireland, 
and  it  is  from  that  that  I judge  in  my  own  prac- 
tice. 

9345.  Then  in  dealing  with  the  question  of 
prices  you  are  guided  solely  and  entirely  by 
your  own  experience  as  a farmer  ? — Yes. 

9346.  I think  you  told  me  that  your  five  farms 
varied  also  ? — Yes. 

9347.  That  they  were  different  classes  of 
farms  ? — Different  classes  of  farm  land. 

9348.  Therefore  you  cover  the  whole  area  ? — 
Yes;  it  is  by  the  fairs  I judge  the  prices  ; sell- 
ing at  the  fairs. 

9349.  That  is  as  regards  cattle  ? — Yes. 

9350.  You  have  only  been  five  years  at  this 
work  ? — I think  it  is  about  five  years  ago  that  I 
commenced. 

9351.  How  long  have  you  been  farming  ? — 
Forty-five  years. 

9352.  Now  as  to  prices.;  there  has  been  a con- 
tinuous decline  for  some  years,  has  not  there  ? — 
Yes,  since  the  seventies. 

9353.  I suppose  it  was  at  its  worst  in  1879-80? 
— Yes,  1879,  1880;  they  began  to  fall  in  1879, 
but  the  seventies  were  extraordinary  in  prices. 

Mr.  Carson. 

9354.  Does  this  mean  in  cattle  ? — In  every- 
thing. 

Mr.  T.  W.  Russell. 

9355.  You  say  it  has  been  continuous  ever 
since  ? — Yes,  more  or  less. 

9356.  Of  course  there  have  been  fluctuations  ? 
— Yes. 

9357.  Ups  and  downs  ? — Yes. 

9358.  But  the  tendency  has  been  down  ? — The 
tendency  has  been  down. 

9359.  All  along  the  line  ? — All  along  the  line, 
yes. 

9360.  Would  the  rents  fixed  in  the  early 
period  of  the  Land  Commission,  say  from  1881 
to  1887,  be  fixed  upon  the  same  plane  as  they 
would  be  fixed  now,  taking  that  fall,  into  account? 
— I think  I would  say  1881  to  1884  perhaps. 

9361.  Very  well,  take  your  own  period? — The 

rents 
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Mr.  T.  IV.  Russell — continued, 
rents  fixed  then  are  too  high  for  the  present 
prices. 

9362.  If  they  came  into  court  now  they  would 
be  subject  to  reduction  ? — Yes,  and  I may  say  in 
continuation  of  my  answer  that  I have  been  sent 
on  farms  by  the  Court  of  Chancery  to  give  an 
opinion  as  to  whether  the  rents  were  too  high 
that  were  fixed  in  those  years,  and  I have  always 
found  them  too  high. 

9363.  Have  you  ever  come  across  any  rents 
fixed  by  what  is  called  “agreement”? — Yes, 
and  I have  fixed  them  myself  (and  do)  by 
agreement;  I have  got  cases  in  hand  at  present; 
the  landlord  and  the  tenant  leave  the  fixing  of 
the  rent  to  me. 

9364.  That  is  outside  the  court  altogether  ? — 
That  is  outside  the  court  altogether ; it  is  not 
common,  but  it  is  very  frequent. 

9365.  That  is  hardly  what  I meant,  but  there 
have  been  120,000  cases  fixed  by  agreement,  are 
you  aware  of  that? — Yes;  I did  not  know  that 
that  was  what  you  referred  to. 

9366.  Have  you  had  to  revise  the  rents  in  any 
case  where  they  had  beeB  fixed  by  agreement  ? — 
Yes,  I have  had  to  lower  the  rents. 

9367.  You  have  had  to  lower  these  rents  ? — 
Yes.  . 

Mr.  Sexton. 

9368.  Always  ? — Oh,  yes. 

Mr.  T.  W.  Russell. 

9369.  Always  do  you  say  ? — Where  they  were 
fixed  early. 

9370.  When  they  were  fixed  early  ? — Yes. 

9371.  Looking  at  the  fluctuations  in  prices, 
and  the  continuous  downward  tendency  that  you 
have  described,  have  you  any  idea  as  to  the 
length  of  the  statutory  period,  do  you  think  15 
years  is  too  long? — Well,  looking  at  it  in  that 
light  I would  say  it  is  too  long,  but  otherwise 
it  unsettles  tenants  to  have  it  shorter. 

9372.  I will  come  to  that,  keep  yourself  to  the 
one  question  ? — Yes. 

9373.  Taking  it  from  the  standpoint  of  a 
practical  valuer,  you  find  a difficulty  in  covering 
15  years  ? — Yes. 

9374.  With  any  idea  of  precision  ? — 
Decidedly. 

9375.  Seven  years  or  ten  would  be  easier  for 
you? — Yes. 

9376.  The  only  difficulty  that  you  see  to 
shortening  the  term  is  that  it  would  have  a 
tendency  to  unsettle  tenants  ? — Yes. 

9377.  You  think  it  would  make  them  con- 
stantly look  forward  to  change? — Yes. 

9378.  Have  you  found  any  deliberate  deteriora- 
tion of  land  on  the  part  of  tenants? — I have 
found  exceptional  cases. 

9379.  Exceptional  cases? — Yes,  I have. 

9380.  What  have  you  done  in  that  case  ; have 
you  allowed  the  tenant  to  profit  by  his  wilful 
deterioration  ? — On  one  occasion  the  late  Re- 
corder raised  the  tenant’s  fixed  rent  over  that  of 
his  valuer,  in  consequence  of  its  being  proved, 
even  by  the  tenant’s  valuer,  that  the  land  had 
been  wilfully  deteriorated. 

9381.  Then  the  man  was  not  suffered  to  profit 

0.122. 


Mr.  T.  W.  Russell — continued, 
by  his  deterioration  in  that  respect? — No,  he 
lost  by  it. 

9382.  The  last  question  I have  to  ask  you  is 
as  to  the  proceedings  in  court ; you  send  in  your 
report  upon  the  farm  to  the  county  court  judge? 
— I hand  it  in  on  the  Bench. 

9383.  You  sit  on  the  Bench  with  the  county 
court  judge  ? — Yes. 

9384.  And  the  evidence  is  taken  of  the  tenant 
and  the  landlord  ? — Yes. 

9385.  And  if  anything  is  brought  to  your 
mind  at  all  likely  to  influence  the  decision  you 
have  arrived  at,  you  alter  your  award  ? — I do  not 
alter  it,  but  I tell  the  judge ; I have  no  power  to 
alter  it. 

9386.  As  a matter  of  fact  I suppose  the 
judge  usually  acts  upon  your  award  ? — He  does. 

9387.  The  evidence  in  court  very  seldom 
decides  it  ? — Very  seldom. 

9388.  Therefore  as  a matter  of  practice  the 
award  of  one  valuer  (the  county  court)  has  just 
the  same  effect  as  the  award  of  the  two  valuers 
in  the  Sub-Commission  ? — Yes,  and  that  is  an 
error  to  my  mind. 

Mr.  Carson. 

9389.  As  regards  a county  court  judge  being 
affected  by  the  evidence  of  value  in  court,  have 
you  noticed  whether  there  is  any  approach  to 
agreement  at  all  between  the  evidence  given  by 
the  landlord’s  valuer  and  the  tenant’s  valuer  ?— 
Oh  no ; there  is  a very  wide  difference  gene- 
rally ; the  tenant’s  valuer  as  a rule  puts  extra- 
ordinarily low  valuations  on. 

9390.  What  does  the  landlord’s  valuer  do  ? — 
He  is  generally  nearer  the  mark  than  the  other 
as  a rule. 

9391.  In  your  opinionis  the  difference  so  great 
between  the  landlord’s  valuer  and  the  tenant’s 
valuer  that  it  would  be  impossible  for  the  judge 
to  form  an  opinion,  both  of  them  being  respect- 
able men  ? — Usually  it  would  be  very  difficult. 

9392.  Supposing  he  had  not  your  valuation  at 
all ; if  he  had  not  your  valuation  how  could  he 
form  it  ? — It  would  be  very  difficult. 

9393.  Is  it  therefore  your  opinion  that  the 
expense  of  this  hearing  in  court,  and  this  evi- 
dence given  by  these  valuers  in  court  is  really' 
thrown  away? — Usually:  I refer  now  to  the 
valuation  given  by  those  valuers. 

9394.  That  is  what  I mean ; the  valuations 
given  in  the  court? — Yes. 

9395.  Can  you  tell  us  at  all  what  these  valua- 
tions in  court  cost  as  a rule  ? — The  tenant  gene- 
rally pays  a guinea  to  his  valuer,  and  the  land- 
lord pays  three. 

9396.  That  is  thrown  away  ; if  the  landlord 
has  50  cases  in  court,  he  probably  loses  150/.  for 
nothing? — No,  because  a man  will  do  half-a 
dozen  cases  in  the  day. 

9397.  He  is  paid  by  the  day  ? — Yes. 

9398.  Then,  in  addition  to  that,  is  he  paid  for 
going  out  on  the  land  ? — No,  he  gets  so  much 
for  his  day’s  work. 

9399.  Is  not  he  paid  something  for  going  on 
to  the  land  too,  as  a rule  ? — He  is  paid  three 
guineas  for  his  day’s  work  on  the  land,  and  three 
guineas  in  court. 

9400.  Three  guineas  a day  ? — Yes. 

3 N 4 9401.  And 
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Mr.  Fuller. 

9401.  And  the  tenant  pays,  how  much  ? — The 
tenant  pays  a guinea  ; that  is  what  I hear  from 
them  ; they  tell  me  they  pay  a guinea. 

Mr.  Carson. 

9402.  In  addition  to  that,  do  the  landlords  and 
the  tenants  provide  surveyors  and  maps  in  court? 
— Maps  only  ; unless  there  is  a dispute  about  the 
area. 

9403.  As  a rule  they  do  not  give  any  expert 
evidence  in  court? — No. 

9404.  Now  as  regards  your  proceedings  in 
court,  as  I understand  you  value  the  holding 
without  the  buildings  ? — Yes. 

9405.  But  you  are  prepared  in  court  with  the 
value  of  the  buildings? — Yes. 

9406.  So  that  if  the  county  court  judge  comes 
to  the  conclusion  that  the  value  of  the  buildings 
ought  to  be  added  to  the  rent  you  are  prepared 
to  give  it? — Yes. 

9407.  That  is  your  object? — Yes;  on  my 
report  it  is  the  value  ex  buildings. 

9408.  Now  I want  to  ask  you  about  that.  Mr. 
Russell  asked  you  as  to  whether  your  mind  was 
affected  by  the  fact  that  there  are  buildings 
there  ; do  you  value  the  land  as  if  there  were  no 
buildings  on  it  at  all  ? — I value  the  land  as  if  the 
tenant  lived  on  a neighbouring  farm,  which  they 
often  do  ; they  often  have  four  or  five  farms. 

9409.  Sometimes  you  go  on  grazing  lands  ? — 
Yes,  often. 

9410.  Do  you  value  that  as  if  it  were  land 
only  ? — Yes. 

9411.  Now  with  reference  to  this  question  of 
the  reclamation  of  waste  lands  ; do  I under- 
stand you  to  say  that  if  you  find  land 
reclaimed,  or  land  as  to  which  you  are 
able  to  form  the  opinion  (upon  looking  at  it) 
clearly  that  it  is  reclaimed  land,  you  do  not 
take  that  into  consideration  ? — No,  I do  not  ; 
any  land  marked  on  the  Ordnance  Sheet  as 
reclaimed  and  arable  I do  not  take  into  account. 

9412.  You  do  not  take  the  fact  of  its  recla- 
mation into  account  ? — No,  I do  not;  that  is  a 
matter  for  the  judge, 

941 3.  Do  you  value  it  just  as  you  see  it  there  ? 
— Exactly. 

9414.  In  its  reclaimed  condition? — Yes. 

9415.  Do  you  report  to  the  judge  that  it  has 
been  reclaimed  ? — I mark  it  on  the  map  ; my 
map  is  before  the  judge. 

9416.  Is  the  judge’s  attention  called  to  the 
fact  that  it  was  reclaimed  land  ? — If  the  tenant 
disputes  it,  he  proves  it  in  court. 

9417.  Wait,  now ; you  were  talking  of  cases 
where  the  tenant  was  not  able  to  tell  you  when 
the  reclamation  was  made  ; I want  to  keep  you 
to  that ; the  judge’s  attention,  as  I understand 
you,  is  called  to  the  fact  that  it  was  reclaimed  ? 
— The  tenant  sometimes  claims  that  the  whole 
farm  was  reclaimed  ; he  says,  “ I reclaimed 
it  all.” 

Mr.  Sexton. 

9418.  And  he  often  does  it,  does  he  not? — 
He  may  have  done  it. 


Mr.  Carson. 

9419.  I want  to  take  a case  now  and  see  how 
it  is  worked  out.  Suppose  you  found  a portion 
of  land  reclaimed  and  that  you  were  able  to  see 
was  reclaimed  (that  is  what  you  were  talk- 
ing of  to  Mr.  Russell),  you  ask  the  tenant  when 
that  was  reclaimed  ? — Yes. 

9420.  But  he  is  not  able  to  tell  you  ? — But  I 
can  tell  from  the  map. 

9421.  Can  you  tell  within  what  time? — No,  I 
can  tell  the  fact  that  it  was  made. 

9422.  By  the  map  ? — Yes. 

9423.  But  you  cannot  tell  the  time  at  which  it 
was  made? — No. 

9424-  What  is  the  date  of  the  map  ? — Eighteen 
hundred  and  forty-eight,  I think. 

9425.  Therefore,  if  there  is  no  reclamation  on 
the  map,  and  you  find  reclamation  on  the  land, 
you  can  always  tell  that  it  was  made  since  1848  ? 
— Exactly. 

9426.  Would  you  report  that  fact  to  the  judge, 
that  there  was  reclamation  there  since  1848? — 
Of  course,  on  my  report  I have  stated  the  facts, 
so  many  acres  reclaimed. 

9427.  Would  you  allow  it  the  tenant  in  that 
case  ? — Certainly. 

9428.  Then  even  if  he  was  not  able  to  prove  it 
you  would  still  allow  it  ? — I would  go  by  my  map 
and  allow  it,  even  though  he  was  not  able  to 
prove  it. 

9429.  Because  you  would  be  able  to  form  an 
opinion  as  to  the  date  from  “ 1848.”  Supposing 
it  was  proved  before  the  judge  that  the  tenancy 
existed,  as  is  very  often  the  case,  from  generation 
to  generation,  what  would  the  judge  do  when  you 
reported  to  him  that  there  was  reclamation  there 
which  you  were  able  to  see,  but  which  the 
tenant  was  not  able  to  prove  ? — I do  not  catch 
your  question. 

9430.  Suppose  it  was  ascertained  that  this 
tenancy  existed  from  generation  to  generation, 
and  that  you  found  that  there  was  reclamation 
there  which  the  tenant  was  not  able  to  prove  the 
date  of,  what  would  the  judge  do  in  that  case  ? — 
Then  he  would  give  him  the  value  of  his  recla- 
mation, but  such  a case  has  not  arisen  in  my  ex- 
perience. 

9431.  Then  how  do  you  know  he  would  ? — I 
know  he  would. 

9432.  He  would  give  the  tenant  the  reclama- 
tion of  the  land  ? — If  the  tenant  proved  it. 

9433.  I am  saying  where  the  tenant  is  not 
able  to  prove  it  ? — Oh,  I do  not  know ; I cannot 
say. 

9434.  Suppose  the  county  court  judge  came 
to  the  conclusion,  from  what  you  told  him  about 
the  date,  that  the  reclamation  must  have  been 
made  during  the  tenancy,  what  would  he  do  ? — I 
cannot  say  ; such  a case  has  never  occurred. 

9435.  Then  you  must  be  talking  of  very  old 
reclamation? — Yes,  some  of  this,  reclamation 
may  be  200  years  old  perhaps. 

9436.  But  at  all  events,  as  I understand  your 
evidence,  in  every  case  where  the  reclamation 
was  made  since  1848  you  have  given  it  to  the 
tenant  ? — Certainly. 

9437.  You  say  you  have  found  that  tenants 

Generally  do  the  improvements  in  the  County  of 
!ork? — Yes,  as  a rule. 

9438.  Does 
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Mr.  Carson — continued. 

9438.  Does  that  relate  to  drainage? — Drain- 
age and  reclamation. 

9439.  Drainage  and  reclamation? — Yes. 

9440.  Do  not  you  find  as  a general  rule  that 
the  landlord  has  contributed  to  the  drainage  ? — 
Sometimes  we  do. 

9441.  As  a general  rule? — No,  not  as  a 
general  rule  ; I think  not. 

9442.  In  a good  many  cases  ? — No,  it  is  ex- 
ceptional. 

9443.  Exceptional  ? — I would  say  so. 

9444.  Is  it  not  usual  for  him  to  make  an 
allowance  per  perch  ? — V ery  often  you  find  the 
landlord  opens  the  drain,  and , the  tenant  closes 
it,  and  then  the  tenant  only  gets  half. 

9445.  Then  that  is  doing  half? — Yes,  some- 
times I have  found  cases  of  that  kind. 

9446.  Have  you  found  that  tenants  have 
neglected  these  drains  ? — Oh,  yes ; and  the  con- 
sequence is  that  if  I find  drains  choked  and 
silted,  and  perfectly  useless,  I allow  nothing. 

9447.  You  do  not  allow  for  it? — No;  some- 
times I ask  the  tenant : “ Can  you  show  me  the 
outlet  of  these  drains’  ’ ? He  will  search  and 
search,  and  cannot  find  a single  outlet ; they  are 
silted  up. 

9448.  Of  course  they  are  of  no  use? — They 
are  of  no  use. 

9449.  That  is  why  you  allow  nothing? — 
Yes. 

9450.  Do  you  find  that  often  arises  ? — Indeed 
pretty  often.  I will  not  say  “ as  a rule,”  but 
pretty  often. 

9451.  You  say  you  have  found  a number  of 
rents  that  have  been  fixed  by  agreement? — I 
will  not  say  “ a number,”  I would  say  a few. 

9452.  You  say  “a  few,”  and  that  the  earlier 
rents  were  too  high  ? — Yes. 

9453.  Do  you  know  how  they  were  fixed  ? — 
Some  of  them  were  fixed  in  court. 

9454.  I mean  were  they  fixed  by  being  valued  ? 
— The  agreements  you  are  speaking  of. 

9455.  Yes  ? — Usually  by  agreement  between 
landlord  and  tenant. 

9456.  Usually  for  the  purpose  of  coming  to 
that  agreement  did  they  get  somebody  to  go 
down  to  value  the  land  ?— Not  usually,  I think. 

9457.  They  merely  came  and  said  that  so 
much  was  to  be  the  rent  ? — Yes. 

9458.  You  say  these  were  between  1881  and 
1884,  chiefly? — Yes. 

9459.  Did  you  ever  at  all  find  that  they  arose 
through  any  unfair  dealing  of  the  landlords  ? — 
Oh,  no  ; but  my  answer  referred  also  to  the 
Land  Commission  in  speaking  of  rents  fixed  at 
that  time ; they  were  too  high. 

9460.  You  found  them  equally  too  high,  as  in 
the  case  of  the  rents  fixed  by  agreement  ? — Oh, 
yes.  No  one  in  those  years  supposed  the  fall 
was  going  to  continue,  it  was  looked  upon  as 
temporary ; now  it  is  permanent ; that  is  the 
case,  I think. 

9461.  Is  it  your  evidence  that  since  1884,  in 
fixing  the  rents,  the  probability  of  the  downward 
prices  continuing  has  been  taken  into  considera- 
tion in  the  rent  ? — Oh,  yes. 

9462.  Now  as  regards  your  system  of  fixing 
the  rent  yourself,  do  you  fix  a competition  rent  ? 
— No. 
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9463.  You  do  not  ? — No. 

9464.  Minus  the  tenant’s  improvements  ? — 
No ; the  competition  rent  would  be  a fearful  rent 
for  the  tenant. 

9465.  Then  I may  take  it  that  your  valuation 
is  a good  deal  below  the  competition  rent  ? — 
Yes. 

9466.  You  would  not  take  this  as  a definition 
would  you ; a fair  rent  is  a competition  rent 
minus  the  yearly  value  of  the  tenant’s  interest  in 
the  holding  ? — No,  certainly  not ; if  there  were 
competition  rents  to-morrow,  you  would  see 
rents  as  high  as  ever  they  were ; there  is  the  same 
desire  and  thirst  for  land. 

9467.  May  I ask  you  : could  you  at  all  tell  me, 
I do  not  know  whether  you  can,  how  much  your 
rent  is  below  the  competition  rent  ? — I could  not 
say,  because  you  could  not  fix  a competition  rent 
at  all ; one  does  not  know  where  it  would  go  to. 
Tenants  will  give  each  an  enormous  price  for 
a piece  of  land  now,  even  at  the  present  day, 
that  you  could  not  fix  a competition  rent. 

9468.  Then  I may  take  it,  no  matter  what 
the  competition  rent  is  in  a particular  district,  or 
no  matter  what  evidence  you  may  have  before 
you  from  seeing  what  is  given,  and  that  kind  of 
thing,  you  do  not  take  that  into  consideration  at 
all  ? — Not  at  all. 

9469.  Your  rent  is  entirely  irrespective  of  the 
competition  rent? — We  never  think  of  a com- 
petition rent. 

9470.  Have  you  fixed  at  all  sums  for  enabling 
the  court  to  fix  the  specified  value  ? — Only  on 
two  occasions,  and  those  were  exceptional ; they 
were  occasions  where  the  tenant  and  landlord 
agreed ; the  tenant  agreed  to  hand  over  the  land 
to  the  landlord  at  a specified  value. 

9471.  At  the  specified  value? — Yes. 

9472.  What  did  you  put  as  the  specified  value? 
— I acted  according  to  the  Act.  Those  were  the 
cases  of  two  small  farms,  one  was  put  at  five  years’ 
rent  and  the  other  at  seven  years’  rent,  according 
to  the  Act  of  1881. 

9473.  Did  not  you  put  the  competition  rent 
which  the  tenant  could  get  in  the  open  market  ? — 
No,  because  both  the  farms  were  desperately 
deteriorated  and  the  tenant  had  no  claim  for 
improvements ; if  he  had  had  a claim  for 
improvements  for  buildings  or  anything  of  that 
kind,  I would  have  added  it,  but  the  Recorder 
was  quite  satisfied ; he  said  he  thought  it  was  fair. 

9474.  As  I understand,  you  you  fixed  the 
specified  value  in  one  case  at  five  years  and  in 
another  at  seven  years? — Yes. 

9475.  Although  the  tenant  had  done  no 
improvements  ? — Yes. 

9476.  And  the  land  had  become  deteriorated  ? 
— I acted  in  accordance  with  the  Act. 

9477.  The  land  had  become  deteriorated? — 
Certainly. 

9478.  Had  a fair  rent  been  fixed? — We  fixed 
the  fair  rent  first. 

9479.  You  first  fixed  the  fair  rent? — We  first 
fixed  the  fair  rent  and  then  the  specified  value. 

9480.  Can  you  tell  me  how  much  you  took  off 
the  rent  in  this  case,  about  how  much,  or  the 
percentage  ? — No,  I could  not ; we  value  the  land 
as  we  find  it. 

9481.  In  its  deteriorated  condition? — Yes. 

3 0 9482.  In 
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9482.  In  its  deteriorated  condition,  and  then 
having  valued  it  at  a fair  rent  in  its  deteriorated 
condition  you  gave  seven  years’  purchase  ? — One 
was  given  five  and  the  other  seven. 

9483.  Where  he  got  the  interest  he  had  done 
no  improvements? — It  was  simply  acting  accord- 
ing to  the  Act,  as  to  improvements  they  were  nil 
— they  went  the  other  way. 

9484.  That  was  a transfer  of  a pretty  large 
slice  from  the  landlord  to  the  tenant ; not  only 
had  he  done  no  improvements,  but  he  had 
deteriorated  the  land  and  got  the  rent  fixed  upon 
the  deteriorated  condition,  and  then  he  got  seven 
years’  purchase  ? — That  is  quite  true. 

9485.  Was  that  your  opinion  of  the  intention 
of  the  Act  ? — It  was  my  opinion  according  to  the 
Act,  and  it  satisfied  both  landlord  and  tenant. 
I may  say  one  was  the  son  of  J udge  Litton. 

9486.  Can  you  suggest  at  all  why  it  is  that  the 
tenants  have  refused  to  go  into  the  county  court 
so  much? — No;  the  tenants  have  not  refused, 
but  the  landlords  transferred  the  cases. 

9487.  From  the  county  court  ? — From  the 
county  court;  numbers  of  cases  are  transferred  by 
the  landlords  from  the  county  court  to  the  Land 
Commission. 

9488.  Then  is  it  your  evidence  that  as  far  as 
tenants  are  concerned  they  are  just  as  well  satis- 
fied with  the  county  court  as  with  the  Land 
Commission  ? — I believe  they  are  better  satisfied, 
because  their  cases  run  through  quicker ; it  is 
done  in  three  months,  whereas  the  other  may  be 
three  years. 

9489.  What  objection  has  the  landlord  to  the 
county  court? — 1 do  believe  the  objection  is 
leaving  it  to  the  one  valuer;  they  do  not  like  to 
have  their  cases  left  to  one  valuer. 

9490.  Is  not  there  the  same  right  of  appeal 
from  the  county  court? — Oh,  yes. 

9491.  You  think  the  objection  is  that  there  is 
only  one  valuer  ? — I do  think  that  is  the  prin- 
cipal objection. 

9492.  Do  you  think  in  the  case  of  county 
courts  it  would  be  an  improvement  to  have  two 
valuers  instead  of  one? — Certainly. 

9493.  Can  you  suggest  to  us  any  way  in 
which  in  your  experience  we  could  improve  the 
system  of  valuing  ; can  you  suggest  any  better 
system  than  the  present  ?— Well,  so  far  as  the 
county  court  practice  goes,  an  improvement 
would  be  to  put  on  two  valuers. 

9494.  I know  ; but  except  that  difficulty  ? — 
And  secondly,  I think  if  the  cases  were  first  heard 
in  court  before  the  valuers  went  on  the  land,  it 
would  be  a great  advantage. 

9495.  In  other  words  you  would  have  the 
court  valuer  sit  with  the  county  court  judge,  as 
the  lay  Commissioners  sit  with  the  legal  Com- 
missioners ? — Y es,  and  hear  the  cases  first. 

9496.  And  hear  the  cases  first,  but  except  that 
you  do  not  suggest  any  improvement? — No,  I do 
not. 

9497.  Do  you  think  the  hearing  might  be  dis- 
pensed with  altogether  in  cases  in  which  there 
was  nothing  but  value  to  be  determined? — I 
believe  it  might,  provided  the  landlord  or  the 
agent  and  the  tenant  were  present  and  an  agree- 
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ment  could  be  made  on  the  spot ; I do  believe  it 
would  be  very  satisfactory. 

9498.  Do  you  think  that  would  be  feasible 
in  many  cases  ? — I very  much  fear  not. 

9499.  Then  it  is  no  use  to  suggest  it? — It 
would  be  the  best  way  of  doing  it,  but  I think 
the  tenant  likes  getting  into  court ; he  is  satis- 
fied when  it  is  done  in  court,  when  he  gets  a 
judicial  decision,  otherwise  he  would  be  always 
suspecting  that  he.  did  not  get  full  justice. 

9500.  Do  you  suggest  at  all  that  we  should 
lay  down  any  definitions  as  to  how  a fair  rent 
ought  to  be  arrived  at  ? — No,  it  is  one  of  the 
great  difficulties. 

9501.  More  or  less  a rule  of  thumb,  is  it  not ; 
you  take  prices,  and  experience,  and  quality  of 
the  land,  propinquity  to  markets,  and  all  those 
kind  of  things,  they  all  come  conglomerating  into 
your  mind? — I repeat  again  it  is  merely  an 
opinion  that  the  valuer  gives. 

9502.  According  to  his  skill  and  according  to 
chance  ? — Yes. 

9503.  And  you  cannot  suggest  that  we  could 
lay  down  any  definition  which  would  in  anywise 
aid  it? — No. 

9504.  Do  you  think  that  in  any  way  any  kind 
of  uniformity  could  be  brought  about  between 
the  Sub-Commissioners  and  the  valuers  ? — I do 
think  it  is  most  extraordinary  that  the  uniformity 
is  so  very  close. 

9505.  Some  people  think  that  arises  because 
there  is  a general  idea  of  knocking  off  about 
30  per  cent.,  but  there  have  been  very  great 
divergencies  between  Sub-Commissioners? — Yes, 
there  have,  but  they  are  exceptional  cases. 

9506.  You  think  they  are  exceptional  ? — I 
do. 

9507.  We  have  had  some  evidence  on  the  sub- 
ject ? — I have  seen  it.  I have  met  cases  of  the 
kind. 

9508.  Do  you  think  it  is  a good  thing  to  leave 
the  same  valuer  in  the  one  district,  or  to  change 
him  from  time  to  time? — I think  it  is  a great 
mistake  bringing  a valuer  down,  say  from  the 
prime  lands  of  Limerick,  and  putting  him  on  the 
poor  lands  of  Cork,  and  vice  versa  ; they  know 
nothing  about  our  lands  ; we  know  nothing  about 
theirs. 

9509.  You  think  it  is  not  the  same  thing  to 
value  good  lands  in  Limerick  as  to  value  poor 
lands  in  Cork  ? — 1 think  it  is  a great  mistake  to 
change  the  valuers. 

9510.  You  think  it  is  better  to  draw  from  your 
local  knowledge  ? — Of  course  I do. 

9511.  Have  there  been  many  appeals  from 
your  valuations  ? — No,  not  many  ; very  few. 

9512.  As  a rule,  have  they  been  affirmed  ? — 
Yes,  as  a rule. 

9513.  Just  one  question  more ; you  will  not 
take  it  as  put  in  any  way  personal  to  you,  I 
merely  want  to  know  whether  you  are  paid  by 
salary  ? — No,  we  are  paid  by  the  day. 

9514.  Then  I suppose  you  are  only  paid  for 
such  days  as  you  are  acting  as  valuer  ? — That  is 
all. 

9515.  You  are  not,  so  to  speak,  on  the  per- 
manent staff  of  the  Commission  in  any  way  ?— 
No,  none  of  us  are. 

9516.  You 
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9516.  You  are  simply  paid  by  the  day  ? — 
Simply  paid  by  the  day. 

9517.  May  I ask  what  you  are  paid  ? — Three 
guineas  and  travelling  expenses ; not  hotel  ex- 
penses, but  travelling  expenses. 

9518.  I suppose  you  do  not  consider  that  is  ex- 
cessive ? —No,  indeed. 

Mr.  Dillon. 

9519.  You  stated  that  in  examining  the  farms 
you  were  guided  a good  deal  by  maps  ; those,  I 
suppose,  are  the  Ordnance  Survey  ? — The  Ord- 
nance Survey. 

9520.  Did  you  say  the  date  of  these  maps,  was 
it  1848? — I think  it  was  1848. 

9521.  Do  not  the  dates  vary  ? — They  do  from 
1848  to  1850,  perhaps. 

9522.  I thought  the  Ordnance  Survey  ex- 
tended over  a number  of  years  ? — Not  in  Cork. 

9523.  Then  your  observation  applies  to  Cork 
only  ? — To  Cork  only ; I do  not  value  for  the 
county  court  excepting  in  Cork. 

9524.  Then  do  you  draw  an  arbitrary  line  in 
deciding  who  is  to  have  the  property  in  reclama- 
tions as  to  the  date  on  which  the  Ordnance  Sur- 
vey chances  to  have  been  made  ? — Y es. 

9525.  How  do  you  reconcile  that  with  the 
law  ; there  is  no  reference  to  the  making  of  the 
Ordnance  Survey  in  Cork  ? — As  I said  before 
you  come  upon  land  and  the  tenant  says,  “ I 
reclaimed  the  whole  farm  ” ; 1 look  to  my  map 
and  find  that  in  46  years  only  certain  portions 
have  been  reclaimed  ; I cannot  go  back  upon 
the  other  ; the  tenant  can  give  me  no  proof  of  it, 
it  is  merely  an  assertion. 

9526.  Are  you  clear,  or  have  you  any  reason 
to  be  certain  in  your  own  mind,  that  those  Ord- 
nance Sheets  mark  all  the  reclamations? — I think 
they  are  very  correct ; it  is  wonderfully  correct. 

9527.  Wonderfully  accurate  ? — Yes. 

9528.  You  even  find,  I think,  a field  that  has 
been  fenced  and  not  reclaimed  ? — I find  from 
the  map  that  there  are  fields  marked  as  being 
fenced  and  not  yet  reclaimed.  On  those,  of 
course,  we  give  the  tenant  his  improvements. 

9529.  Then  your  principle  is  that  every  piece 
of  reclamation  you  find  on  a farm,  and  which  is 
not  marked  on  the  Ordnance  Sheet  made  in  1848, 
you  give  to  the  tenant  ? — I give  him  nothing  for 
his  improvements  upon  it. 

9530.  I mean  you  give  it  to  the  tenant.  I 
will  repeat  the  question  : Do  you  give  to  the 
tenant  evei-y  piece  of  reclamation  which  you  find 
on  a farm,  and  which  is  not  marked  as  reclaimed 
on  the  Ordnance  Sheet  ? — Oh,  yes  ; it  is  so  by 
the  Act. 

9531.  Can  you  tell  me  what  principle  is 
present  to  your  mind  in  fixing  a fair  rent.  I 
will  try  to  make  the  question  clearer  to  you  : 
We  have  had  here  mentioned  a number  of  rents; 
we  have  heard  of  an  economic  rent  ; we  have 
heard  of  a fair  rent ; we  have  heard  of  a fair 
competition  rent ; and  we  have  heard  of  a com- 
petition rent ; and  some  Commissioners  have 
said  that  their  idea  of  a fair  rent  was  a competi- 
tion rent,  with  an  allowance  for  the  tenant’s  im- 
provements. You  say  that  in  fixing  a fair  rent 
you  never  have  the  least  reference  in  your  mind 
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(you  do  not  think  of)  to  a competition  rent  ? — 
Yes. 

9532.  What  do  you  think  of  ? — I think  I may 
explain  it  thus  : I go  upon  a farm,  and  I find 
that  farm  would  support  five  or  six  cows  ; I know 
what  those  cows  ought  to  give,  and  what  they 
ought  to  bring  in  in  the  year ; I check  my  section 
rent  by  that,  and  I check  the  stock  rent  by  the 
sectional  rent ; I check  one  by  the  other. 

9533.  When  you  say  you  check  one  by  the 
other,  have  you  present  to  your  mind  any  prin- 
ciple of  the  division  of  net  profits  as  between  the 
landlord  and  the  tenant  ? — Yes  ; we  will  suppose 
now  that  a dairy  cow  is  bringing  in  about  5 1.  a 
year.  I take  off  a pound  for  deterioration  (that 
is  keeping  up  the  stock)  and  give  half  to  the 
landlord,  that  would  be  21. 

9534.  And  half  to  the  tenant  ? — Yes. 

9535.  Of  course  you  are  speaking  now  of 
gross  ? — The  gross  would  be  51.  ; I take  off  a 
pound  for  deterioration,  keeping  up  the  stock, 
and  I allow  21.  to  the  landlord. 

9536.  That  is  to  say  you  allow  the  landlord 
two-fifths  of  the  gross  produce  ? — It  comes  very 
close  to  that. 

9537.  Two-fifths  of  the  gross  produce  on  a 
dairy  farm  ? — On  a dairy  farm. 

9538.  You  would  not  apply  the  same  principle 
to  a tillage  village  farm  ? — No;  that  would  be  one- 
third,  one-third  to  the  landlord,  one-third  to  the 
tenant,  and  one-third  for  his  expenses  in  labour 
and  seed,  and  expenses  of  that  kind. 

9539.  Would  you  say  that  on  average  tillage 
land  in  Ireland  one-third  would  cover  all  the 
outgoings  except  rent  ? — Yes. 

9540.  You  think  so? — Yes. 

9541.  That  is  your  principle  of  fixing  fair  rent. 
I just  wanted  to  come  at  the  method  you  work 
upon;  you  are  a farmer  yourself? — Yes,  largely. 

9542.  And  have  been  for  a long  time ; how 
many  years  do  you  say  you  have  been  farming  ? 
— Altogether  45  years  farming. 

9543.  In  Ireland? — Oh,  yes,  County  Cork. 

9544.  You  are,  I believe,  one  of  the  few 
farmers  in  Ireland  who  keep  regular  accounts  ? 
Yes,  very  few  do. 

9545.  You  ought  to  be  able  to  give  very 
interesting  evidence  ; could  you  give  us  an  idea 
of  the  relative  profits  of  farming  now  and  20  years 
ago,  taking,  say,  the  middle  of  the  seventies ; 1874 
and  1875  ? — Taking  the  middle  of  1870,  that  is 
taking  the  very  highest  in  the  seventies ; we 
always  look  upon  the  seventies  as  exceptional. 
Comparing  prices,  when  I began  farming  first, 
45  years  ago,  prices  are  very  nearly  as  good  now 
as  they  were  then,  but  the  expenses  have 
enormously  increased  since. 

9546.  You  are  speaking  of  the  pi'esent  as  com- 
pared with  45  years  ago? — 'Yes,  down  along  the 
last  two  decades,  perhaps. 

9547.  We  must  go  at  it  by  degrees  ; you  say, 
as  compared  with  when  you  commenced  farming, 
prices  are  now  about  the  same  ? — They  are  now 
about  the  same,  but  excuse  me,  wheat  is  much 
lower ; other  things  about  the  same,  pigs  higher, 
butter  higher,  and  so  on. 

9548.  But  expenses  have  enormously  increased? 
— Enormously. 
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9549.  To  what  extent  have  wages  gone  up  ? — 
I think  double. 

9550.  Since  you  commenced  farming,  when 
prices  were  about  the  same,  the  expenses  are 
about  double.  Now  come  down  to  the  seventies, 
and  I will  explain  to  you  in  a moment  the  reason 
why  I ask  you  how  "farming  compared  in  the 
seventies  with  your  present  experience.  How 
do  prices  compare,  roughly  speaking  ? — I think 
they  are  a third  higher,  perhaps;  perhaps  a 
fourth,  I would  be  safe  in  saying. 

9551.  All  round  ? — No,  stock  is  ; but  corn  and 
other  produce  have  not  fallen  so  much.  The  stock 
was  enormously  high  in  the  seventies  ; in  fact, 
men  were  turning  money  hand  over  hand. 

9552.  You  have  four  or  five  farms  ? — I have 
five  farms. 

9553.  Do  you  keep  a regular  account? — Yes. 

9554.  Can  you  prepare  for  the  Committee  a 
statement,  or  would  you  object  to  prepare  for  the 
Committee  a statement  of  your  net  profits  on 
one  of  these  farms? — No,  I cannot.  You  know 
I farm  them  altogether.  You  have  your  out-lying 
farm  from  which  to  send  out  your  stock  to  relieve 
the  home  farm.  I could  only  separate  two  ; I 
could  not  separate  them  in  the  way  that  you 
suggest. 

9555.  That  is  rather  perhaps  a question  you 
may  object  to  answer.  Could  you  give  us  a 
return  of  your  labour  bill  during  a number  of 
years? — N o,  not  off-hand. 

9556.  I mean  can  you  prepare  such  a thing  for 
the  Committee  ? — Oh,  yes. 

9557.  You  have  stated  that  you  keep  regular 
books — that  is  a thing  as  to  which  we  do  not 
easily  get  a skilled  witness  before  us  in  occupa- 
tion as  a farmer  ?— The  only  difficulty  in  pro- 
ducing my  labour  account  would  be,  that  a good 
deal  of  it  has  been  more  or  less  spent  on  improv- 
ing. I do  not  believe  in  having  a farm  unless 
you  are  improving  it,  and  it  would  be  higher 
perhaps  than  that  of  the  working  farmer  ; and  I 
might  make  one  other  remark,  the  small  farmers 
are  not  so  much  affected  as  the  large  ones. 

9558.  Why  is  that?  — Because  the  large 
farmer  has  to  hire  his  labour,  the  small  farmer 
has  no  hired  labour,  it  is  all  done  by  his  family  ; 
if  you  are  making  out  the  expense,  it  comes  to 
the  same  thing,  but  he  is  in  a better  position,  as 
farming  generally  goes  in  Ireland,  in  County 
Cork. 

9559.  Would  not  you  say  he  suffered  more  in 
the  price  of  young  stock? — No,  he  has  not.  You 
see  small  industries  are  very  important  to  the 
small  farmer,  but  they  are  a bagatelle  to  the  large 
one. 

9560.  What  do  you  mean  by  that? — Fowls 
and  potatoes  and  all  those  things  that  a small 
farmer  sells  are  a bagatelle  to  the  large  farmer, 
but  they  are  very  important  to  the  small 
farmer. 

9561.  You  say  that  in  fixing  a fair  rent  prices 
entered  largely  into  your  calculation? — Cer- 
tainly. 

9562.  Have  you  got  present  to  your  mind  any 
period  over  which  you  consider  prices.  I mean  in 
fixing  rents  you  do  not  consider  only  the  prices 
of  a particular  year  ? — Oh,  no. 


Mr.  Dillon — continued. 

9563.  Is  there  any  period  ? — About  five  or  six 
years. 

9564.  Therefore  in  fixing  rents  in  1882  and 
1883  you  would  have  looked  back  five  or  six 
years? — Well  I was  not  fixing  rents  then. 

9565.  Under  your  system  you  would  have 
done  so  ? — Yes. 

9566.  Does  it  not  occur  to  you  as  being  a 
dangerous  thing  in  fixing  a fair  rent  to  fix  it  for 
15  years  on  the  prices  of  five  years  in  view  of 
the  great  fluctuations  in  prices  that  have  occur- 
red ? — X agree  with  you,  but  it  is  impossible  to 
strike  out  any  system  whereby  one  could  avoid 
it,  at  least  m my  mind. 

9567.  Unless  you  shorten  the  period  ? — I do 
think  it  would  be  most  disastrous  to  do  that ; it 
would  unsettle  the  tenants.  They  settle  down  to 
labour  when  their  rents  are  fixed,  and  after  all 
that  is  very  important. 

9568.  Do  you  think  a man  settles  down  if  his 
rent  is  too  high  ; he  may  settle  down  in  more 
senses  than  one  ? — That  cuts  both  ways,  because 
prices  may  rise  ; we  are  always  expecting  that 
we  are  at  the  lowest  prices. 

9569.  It  may  cut  two  ways,  but  we  know  the 
way  that  it  is  cutting  now ; you  know  the  way, 
too? — Yes. 


Mr.  Sexton. 

9570.  If  prices  rose,  would  it  unsettle  the 
landlords  to  get  rents  raised  ? — There  it  is,  you 
see,  but  if  you  had  five  year’  terms,  it  would  be 
very  disastrous  to  the  tenant  if  the  landlord  could 
come  in  every  five  years,  and  say,  4C I want  to 
raise  the  rents.” 

9571.  That  would  not  unsettle  the  landlord,  I 
think  ?— Probably  not. 

Mr.  Dillon. 

9572.  We  have  heard  of  wilful  deterioration. 
I want  to  ask  you,  as  a practical  farmer : Do 
you  think  it  would  pay  a man  as  an  operation  to 
deteriorate  his  land  for  the  purpose  of  getting  his 
fair  rent  fixed  ? — No,  it  would  not. 

9573.  Even  if  he  got  the  benefit  in  that  case  ? 
— It  would  not, 

9574.  Would  it  not  cost  him  a great  deal 
more  to  bring  his  land  back  into  heart ; would 
not  he  lose  a good  deal  more  than  he  would 
gain  ? — Certainly. 

9575.  Therefore  is  there  anything  in  the  point 
of  tenants  deteriorating  their  land  wilfully  for 
the  purpose  of  getting  their  rents  lowered  ? — 
The  general  deterioration  is  allowing  furze  to 
spread  on  the  land ; after  a few  years  furze 
spreads  enormously,  and  if  a tenant  thinks  he  is 
going  to  have  his  land  in  court  in  two  years  he 
will  not  keep  the  furze  down  ; there  are  large 
quantities  in  West  Cork  covered  over  with  furze. 

9576.  Do  you  think  he  would  profit  by  dete- 
riorating his  land  ? — I believe  he  loses. 

9577.  Therefore,  even  if  he  was  guilty  of  that 
dishonesty,  he  would  lose  by  the  dishonesty? 
Yes. 

9578.  I do  not  like  to  ask  you  too  personal  a 
question,  but  do  you  find  farming  yourself  now 
a profitable  business  ? — Well,  it  is  not  a business 

you 
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you  can  make  money  of,  but  I find  farming  pays. 
I do  not  say  it  pays  with  the  enormous  trouble  of 
attending  to  the  farm. 

9579.  What  do  you  mean  by  paying ; would 
it  enable  you  to  pay  the  same  rents  as  were  paid 
10  years  ago  ? — No,  not  to  make  a profit  now; 
the  consequence  is  that  in  calculating  we  always 
take  that  into  account. 

Mr.  Hayes  Fisher. 

9580.  You  said  you  very  frequently  fixed 
rents  yourself  outside  ? — By  agreement  ; yes. 

9581.  Did  you  fix  those  rents  between  1881 
and  1884? — No,  I did  not. 

9582.  In  fixing  those  rents,  you  took  into  con- 
sideration the  size  of  the  holding,  the  quality  of 
the  land,  cattle,  situation,  aspect,  propinquity  to 
markets,  and  things  of  that  kind.  Did  you  also 
take  into  consideration  the  amount  of  county 
cess  and  the  poor  rates  ? — Oh,  certainly ; that  is 
one  of  the  questions  we  always  ask  a tenant,  what 
the  county  cess  is,  and  who  pays  it;  sometimes 
the  landlord  pays  half,  but  usually  the  tenant 
pays  all. 

9583.  If  the  county  cess  were  high  would 
you  take  that  into  consideiation  and  fix  the  rent 
at  rather  a lower  amount  ? — Of  course. 

9584.  On  the  subject  of  wages,  it  is  not  the 
fact  that  on  the  great  majority  of  holdings  there 
is  no  wage-paid  labour,  that  the  tenant  and  his 
family  work  those  holdings  themselves  ? — Yes, 
all  the  small  holdings,  say,  with  rents  under  20/. 
a year. 

9585.  Where  the  rent  is  under  20/.  a year  ? — 
Yes,  it  is  all  done  by  the  tenant. 

9586.  Therefore,  in  those  cases  where  the  rent 
is  under  20/.  a year,  it  would  be  true,  I suppose, 
that  these  would  not  be  affected  by  the  fact  that 
wages  had  increased  ? — It  would. 

9587.  You  told  us  that  pretty  often  drains  had 
been  made  useless  through  the  neglect  of  the 
tenant,  did  you  not  ? — Yes. 

9588.  That  would,  of  course,  cause  a deteriora- 
tion and  depreciation  of  the  land  ? — Yes. 

9589.  Would  you  fix  a lower  rent  on  account 
of  that,  or'  how  would  you  deal  with  it  ? — I fix 
the  rent  on  the  land  as  I find  it.  Of  course,  if 
the  drains  had  been  kept  clear,  I should  have  put 
a higher  rent  on  it  for  being  in  a better  condi- 
tion. 

9590.  Therefore  if  a tenant  had,  whether 
wilfully  or  through  neglect,  or  through  bad  farm- 
ing, or  through  ignorance,  deteriorated  the  value 
of  his  land,  the  landlord  ought  to  be  the  sufferer  ? 
— Yes,  it  is  not  wilful  in  the  matter  of  drains, 
it  is  neglect. 

9591.  On  the  point  of  15  years’  revision  of 
rents,  on  the  whole  what  would  you  be  prepared 
to  recommend,  seven  years,  or  10  years,  or  15 
years  ? — Well,  really,  I think  it  would  be  better 
to  let  the  law  remain  as  it  is,  15  years,  and  take 
the  chance  of  a rise  or  fall  of  price,  to  allow  the 
tenants  to  steady  down.  As  a valuer  I speak 
against  myself ; it  would  be  better  to  value  them 
every  five  years  so  far  as  I am  personally  con- 
cerned. 

0.122. 


Mr.  Sexton. 

9592.  I think  you  said  there  are  not  many 
appeals  from  your  valuations  ? — No,  not  many. 

9593.  Have  you  examined  the  facts  ? — Well, 
I see  them  in  the  list  of  appeals. 

9594.  I also  have  looked  at  the  list,  and  I find 
that  the  total  number  of  cases  heard  in  the  county 
court  since  the  passing  of  the  Act  was  1 ,043,  and 
that  there  were  684  appeals? — You  surprise  me. 
I hardly  think  all  those  came  to  appeal,  though 
they  came  before  the  Appeal  Court  in  its  list.  A 
tenant  often  appeals  and  then  he  withdraws. 
Are  you  able  to  tell  whether  those  are  landlords’ 
or  tenants’  appeals  ? 

9595.  I am  speaking  of  all  appeals  from  the 
court? — You  surprise  me. 

9596.  I was  surprised  myself  after  your 
evidence.  Now  in  the  last  year  I find  that  the 
number  of  cases  tried  at  Cork  was  62  ; is  that 
about  what  you  would  think  it  was  ? — I should 
think  about.  I think  that  is  low.  I think  there 
are  fewer  cases  coming  in. 

9597.  How  is  it  that  that  business  is  so 
trifling  ? — I cannot  tell  you. 

9598.  And  in  the  same  period  there  were  52 
appeals,  60  cases  having  been  heard? — Fifty- 
two  out  of  the  60  ? 

9599.  Not  necessarily  out  of  the  60,  but  in  the 
same  period? — Yes. 

9600.  That  is  a large  proportion,  is  it  not? — 
Yes. 

9601.  Lai’ger  than  you  thought  it  was? — Yes. 

9602.  Anyhow  it  is  a far  larger  proportion  of 
appeals  than  you  suspected  to  exist? — Yes. 

9603.  And  you  are  unable  to  explain  the  very 
trivial  character  of  the  business  done  in  the 
county  courts  generally? — I am.  I think  it  is 
very  probable  that  it  is  because  of  the  usual 
course  of  transferring  the  cases  to  the  Land 
Commission. 

9604.  That  would  not  account  for  it;  we 
know  that  only  one-third  of  the  cases  are  trans- 
ferred ; if  the  number  had  originally  been  large, 
the  two-thirds  would  still  be  a large  number  ? — 
Yes. 

9605.  Are  you  acquainted  with  the  practice  of 
the  Land  Commission  in  transferring  cases  ; do 
you  think  they  are  transferred  simply  because  the 
landlord  wants  them  transferred? — The  tenant 
has  the  power  of  resisting ; there  is  a regular 
rule  ; he  must  show,  or  the  landlord  must  show, 
cause. 

9606-  The  tenant  first  claims  to  have  a fair 
rent  fixed  ? — Yes. 

9607.  Then  the  landlord  claims  to  have  it 
transferred  ? — Yes. 

9608.  Then  unless  the  tenant  shows  cause,  the 
case  is  transferred  ? — The  tenant  makes  the  land- 
lord show  cause,  I think. 

9609.  No,  unless  the  tenant  shows  cause,  the 
case  is  transferred? — First,  the  landlord  must 
show  cause  why  he  wants  to  transfer  it. 

9610.  I think  not ; he  simply  asks  to  have  it 
transferred  ? — Perhaps  you  are  right. 

9611.  Then  the  tenant  must  show  cause  if  he 
wishes  it  not  to  be  transferred?— Yes. 

9612.  I do  not  expect  you  to  give  evidence 
upon  this  point,  I simply  want  to  get  it  out : in 
practice  in  the  Land  Commission,  the  landlord 

3 0 3 never 
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never  does  show  cause  why  the  case  is  trans- 
ferred ; I think  he  does  not  show  cause  ? — No  ; 
I should  think  not. 

9613.  Have  you  ever  fixed  true  value  under 
the  first  section  of  the  Act  ?— No ; I have  never 
been  asked. 

9614.  But  you  have  fixed  the  specified  value  ? 
— Twice  ; in  the  cases  I mentioned. 

9615.  Do  I understand  that  in  fixing  a speci- 
fied value  in  the  case  of  fixing  a fair  rent  you 
are  bound  to  act  upon  the-  same  principle  as  if 
you  were  not  fixing  true  value  under  the  first 
section  ? — Yes. 

9616.  I understood  you  to  say  that  you  fixed 
the  specified  value  at  five  years  and  seven  years 
of  the  fair  rent? — One  was  five,  the  other  was 

9617.  Of  the  fair  rent  ? — Of  the  fair  rent. 

9618.  The  first  section  says  : “ The  tenant  for 
the  time  being  of  every  holding  not  hereinafter 
specially  excepted  from  the  provisions  of  this 
Act  may  sell  his  tenancy  for  the  best  price  that 
can  be  got  for  the  same  ” ? — Yes. 

9619.  Did  you  estimate  at  all  what  price  these 
two  men  would  have  obtained  for  those  farms  if 
they  had  been  allowed  to  sell  them  in  the  open 
market  ? — No ; I believe  they  would  have 
brought  very  little ; they  were  very  poor  farms 
naturally,  and  they  had  been  greatly  neglected. 
I do  not  think  they  would  have  got  what  we  gave 
them. 

9620.  Oh,  indeed  ? — No,  I do  not ; they  were 
greatly  pleased  at  getting  so  much. 

9621.  Did  you  approximate  the  price  to  what 
they  would  have  got  in  the  open  market  ? — No,  I 
did  not ; I looked  upon  it  as  though  both  of  them 
had  really  no  interest  in  the  farm,  and  we  thought 
we  did  fairly  for  them. 

9622.  Had  they  not  had  a fair  rent  fixed  ? — 
They  had. 

9623.  Had  not  they  the  perpetual  right  of 
occupancy  ?— Yes,  but  it  would  have  taken  a lot 
of  money  to  bring  up  those  farms.  They  had  had 
corn  crop  after  corn  crop  on  them,  and  had  been 
reduced.  They  got  out  very  well  we  thought. 

9624.  Do  I understand  you  to  say,  then,  that 
the  value  of  the  farms  had  been  so  far  brought 
down  by  deterioration  as  to  extinguish  the  value 
of  the  legal  interest  and  the  permanent  right  to 
occupy  ? — I believe  so. 

962p.  Saying  that  is  one  thing,  but  I presume 
you  do  not  intend  to  throw  any  doubt  upon  the 
legal  right  of  the  tenant  to  perpetual  occupation  ? 
—Oh,  no  ; these  were  exceptional  cases. 

9626.  If  you  were  to  fix  specified  value  in  a 
case  where  there  had  been  ordinary  improvements, 
and  where  the  land  was  in  an  ordinary  position, 
how  would  you  fix  it  ? — I would  give  the  tenant 
the  value  of  his  improvements. 

9627.  You  have  spoken  of  the  “ desire  ” and 
“ thirst  ” for  land  in  Ireland,  have  you  not  ? — 
Yes. 

9628.  Those  are  very  expressive  words,  but 
not  perhaps  more  expressive  or  more  weighty 
than  the  fact  deserves.  If  there  be  this  “ desire  ” 
and  “ thirst  ” for  land  in  Ireland,  what  really 
fixes  the  value  in  the  mind  of  the  purchaser 
buying  the  tenant-right  of  the  farm  is  not  so 
much  the  condition  of  the  farm  at  the  moment  as 
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the  right  to  occupy  it  in  the  future  without  limit 
of  time,  is  not  that  so  ? — It  ought  to  be,  but  I do 
not  think  he  considers  it.  I think  he  considers 
simply  the  opponents,  and  he  just  bids.  I could 
tell  you  of  an  instance  of  22  years’  purchase  being 
giveD  for  a tenant’s  interest  in  one  case,  and  in 
another  24,  simply  because  there  were  opponents. 
They  never  consider  what  the  true  value  is. 

9629.  Would  not  a bidder  give  a very  different 
figure  for  a farm  knowing  he  could  stay  there 
for  ever  at  a fair  rent  than  the  figure  he  would 
give  for  a farm  from  which  he  knew  he  could  be 
turned  out  ? — Yes,  certainly. 

9630.  That  is  what  constitutes  the  legal  value 
of  the  interest,  is  it  not  ? — Yes. 

9631.  Then  in  fixing  true  value,  you  would 
endeavour,  as  I understand,  to  approximate  to, 
what  the  law  says  the  tenant  ought  to  get,  “ the 
best  price  that  can  be  got  for  the  same,”  and  the 
low  value  you  fixed  in  this  particular  case  was 
due  to  special  circomstances  ? — That  would  be 
an  impossibility,  because  no  one  is  more  surprised 
than  the  tenant  himself,  when  he  puts  the  farm 
into  the  market,  at  the  price  he  gets.  For  a 
little  farm  of  10  acres,  let  at  4 1.  10s.  per  annum, 
I saw  a tenant  get  90Z. 

9632.  That  was  20  years’  purchase? — Yes. 

9633.  That  is  not  very  unusual  ? — That  is  for 
the  tenant’s  interest ; I suppose  the  landlord 
would  not  get  more  than  about  40 1. 

9634.  Mr.  Doyle  acts  in  the  same  district  as 
yourself  in  Cork,  does  not  he  ? — Yes. 

9635.  You  think  20  years’  purchase  not  much ; 
are  not  some  much  higher  ? — Yes,  they  go  I know 
to  40  years. 

9636.  Why  should  this  tenant  have  been  sur- 
prised at  getting  20  then;  why  should  he  be 
surprised  at  getting  less  than  what  is  often 
given  ? — Because  the  land  was  so  far  deteriorated 
that  it  was  not  worth  a third  of  it. 

9637.  You  are  again  going  down  to  the  special 
circumstances  of  the  case  ? — A good  deal  depends 
upon  the  district ; I quote  an  ordinary  case  : In 
West  Cork  you  will  get  far  more  for  a farm  than 
in  East  Cork ; and  a small  farm  will  bring  more 
in  proportion  than  a large  one. 

9638.  Would  it  be  fair  to  compel  the  tenant  to 
sell  the  value  of  his  tenancy  to  the  landlord  at 
a fraction  of  the  price  he  would  get  in  the  open 
market  ? — I think  he  ought  to  be  allowed  to  get 
the  highest  price  he  can  ; I do  not  believe  in  the 
landlord’s  power  of  pre-emption. 

9639.  Nor  do  I,  and  I never  could  under- 
stand it.  I presume  you  do  not  understand  why 
the  landlord  should  be  able  to  buy  at  a lower 
price  than  any  other  man  and  sell  to-morrow  at 
the  full  price  to  someone  else  ? — The  tenant 
ought  to  be  able  to  sell  his  interest,  but  the  land- 
lord should  have  power  to  object  to  a tenant;  he 
ought  to  have  power  to  object. 

Chairman. 

9640.  He  cannot  object  arbitrarily  ? — Oh,  no, 
not  arbitrarily ; he  must  show  cause. 

Mr.  Sexton. 

9641.  Are  you  aware  whether  he  does  success- 
fully object  in  many  cases  ? — He  very  seldom 
steps  forward  ; he  is  only  too  glad  to  get  a new 

tenant, 
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tenant,  and  the  more  the  man  gives  the  better 
for  the  landlord,  because  he  has  more  security  for 
the  land  then. 

9642.  You  have  five  farms,  I understand  ? — 
Yes. 

9643.  All  of  them  within  the  jurisdiction  of 
the  Cork  County  Court? — Yes,  in  the  neigh- 
bourhood. 

9644.  Farming  does  not  pay,  you  say  ? — I did 
not  say  it  did  not  pay ; you  cannot  make  money ; 
you  cannot  save  money  on  farming. 

9645.  That  seems  to  suggest  that  you  can  just 
live  on  it  ? — Yes. 

9646.  If  you  had  not  five  farms,  but  only  one, 
do  you  think  you  could  live  on  that  one  as  things 
go  at  present  ? — That  all  depends  upon  the  ex- 
tent and  character  of  it ; I could,  of  course,  as  a 
farmer,  if  I just  entirely  gave  my  time  up  to  it. 

9647.  You  must  be  doing  very  well  if  you  can 
live  on  one  of  them,  and  have  five,  and  all  of  them 
are  paying.  Are  they  large  or  small  ? — About 
700  acres  in  the  lot. 

9648.  Are  they  near  each  other? — No,  they 
are  not ; some  consists  of  poor  mountain  land 
and  other  portions  are  very  good  land. 

9649..  What  is  your  tenure  of  them? — Two 
are  rents  fixed  in  the  court,  judicial  rents; 
other  two  I hold,  one  on  lease,  and  the  other  on  a 
yearly  tenancy ; another  I hold  is  my  own  land. 

9650.  One  you  own  yourself  ? — Yes,  a small 
quantity. 

9651.  Of  the  four  two  are  held  on  lease? — 
Two  are  held  on  lease. 

9652.  Two  are  held  on  lease  and  two  on  a 
judicial  tenure  ? — Yes. 

9653.  When  did  you  get  your  rents  fixed  in 
these  two  cases  ? — They  were  fixed  before  I got 
them ; I purchased  the  interest. 

9654.  When  ? — About  two  years  ago. 

9655.  When  were  the  rents  fixed,  do  you 
know  ? — No,  I could  not  tell  you. 

9656.  In  the  early  years  ? — No,  a couple  of 
years  before. 

9657.  Do  you  know  what  reduction  was  given 
off  the  old  rents? — I could  not  tell  you  from 
memory  now. 

9658.  Do  you  own  any  land  as  a landlord  ? — 
Yes,  about  140  acres  I let. 

9659.  Have  you  any  tenants  ? — Eight. 

9660.  Have  they  had  rents  fixed  ? — Two  of 
them  have  had  them  fixed;  as  to  the  others,  I 
reduced  their  rents. 

9661.  What  abatement  did  you  give;  what 
reduction? — Well,  it  just  touches  the  subject  in 
hand,  because  in  1884  I gave  them  10  per  cent, 
and  now  I am  giving  them  up  to  25 — one  man 
30 ; I reduced  them  two  years  after. 

9662.  One  man  30,  and  one  25  ? — Yes. 

9663.  Every  year?— Every  year.  It  is  a 
settled  thing. 

9664.  And  they  accept  that  instead  of  going 
into  court? — Yes. 

9665.  Two  of  them,  you  say,  went  into  court  ? 
— Two  of  them  went  into  court. 

9666.  What  happened  to  them? — One  got  25 
(24£)>  and  the  other  got  26. 

9667.  Did  they  go  into  the  court  of  a Sub- 
Commission  ? — Into  the  court  of  a Sub-Commis- 
sion ; small  farms. 
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9668.  How  long  have  you  been  valuing  land  ? 
— Before  the  Land  Court  I have  valued  land, 
and  all  through  I have  been  valuing,  more  or 
less. 

9669.  You  have  been  45  years  farming? — 
I have. 

9670.  I suppose  you  began  to  value  land  a 
great  many  years  ago  ? — Yes;  I did  very  little 
valuing  then,  but  I have  valued  farms  before  the 
time  of  the  Land  Court. 

9671.  Is  your  capacity  to  value  it  derived 
from  your  personal  experience  as  a farmer  ? — 
Principally. 

9672.  And  you  valued  before  the  Act  of  1870? 
—I  did. 

9673.  Do  you  value  now  on  the  same  principle 
as  you  did  when  you  began  ? — Not  so  far  as  valua- 
tion of  course  goes  with  the  prices. 

9674.  But  on  the  same  principles? — Oh,  yes  ; 
as  to  what  value  the  land  would  be ; I tried  to 
put  a “ live-and-let-live  ” rent  upon  the  land. 
Of  course  one  gets  experience  as  one  goes  on. 

9675.  Do  you  calculate  the  cost  of  labour  and 
outgoings ; as  I understand  you,  you  fix  the  rent 
at  about  three  times  that  amount  on  a tillage 
holding  ? — Yes,  on  a tillage  holding  about  a 
third  for  rent;  afterwards  there  comes  in  the 
question  of  improvements ; the  claim  for 
improvements. 

9676.  In  the  case  of  pasture,  after  deducting 
deterioration  you  divide  the  rest  between  land- 
lord and  tenant? — I take  off  a pound  on  deterio- 
ration and  then  divide  the  rest ; it  comes  to 
about  two-fifths ; some  valuers  fix  it  at  two- 
fifths. 

9677.  You  think  that  carries  out  the 
principle  of  what  we  have  heard ; that  you  fix 
rent  on  what  you  think  a solvent  person  would 
reasonably  give  from  year  to  year  ? — Yes. 

9678.  The  rents  that  you  have  reduced  or 
operated  upon  were  the  old  rents  before  1870  ? — 
Some. 

9679.  Most;  all  nearly? — I should  think  so; 
yes. 

9680.  Were  they  competition  rents? — I really 
could  not  tell. 

9681.  You  have  been  farming  45  years? 

Yes. 

9682.  That  brings  us  back  to  1848  ? — Yes. 

9683.  Twenty-two  years  before  the  Act  of 
1870  ?— Yes. 

9684.  Now,  I should  like  you  to  consider  and 
answer  if  you  can  whether  all  the  rents  that  pre- 
vailed in  Ireland  before  the  Act  of  1870  was 
passed  were  competition  rents  : there  was  nothing 
to  prevent  the  landlord  getting  the  highest  rent 
he  could  up  to  that  time,  or  up  to  1881  ? — I 
should  think  they  were. 

9685.  Yes,  I should  think  so  also.  Very  well, 
the  rents  you  have  been  acting  upon  were  the 
old  competition  rents  fixed  by  the  pleasure  of 
the  landlord  at  a time  when  he  could  turn  the 
tenant  out  at  any  time  he  pleased,  and  bring  in 
another  man  ? — Yes,  principally. 

9686.  And  those  rents,  of  course,  were  fixed 
without  any  regard  to  the  improvements  of  the 
tenant? — Yes. 

9687.  They  were  competition  rents  for  the 
holding  as  it  stood,  assuming  the  tenant  had 
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made  no  improvements  ? — I should  think  so.  Of 
course  that  is  only  an  opinion,  but  that  is  my 
opinion. 

9688.  You  assume  it  because  there  was  no- 
thing to  make  it  otherwise? — Yes,  exactly. 

9689.  Therefore  these  rents  were  not  fixed 
upon  any  improvements  made  by  the  tenant  ? — 
No,  I should  think  not. 

9690.  Now  you  fix  the  rents,  and  in  the  first 
place  you  calculate  what  a new-comer,  a solvent 
person,  could  reasonably  give  from  year  to  year 
on  that  holding  ; that  is  to  say,  you  exclude  in- 
solvent or  rash  competition,  you  make  it  reason- 
able competition? — Yes. 

9691.  As  much  as  a solvent  person  would 
reasonably  give  ? — Exactly. 

9692.  That  is  to  say,  you  fix  the  fair  rent  at 
as  much  as  could  be  got  upon  a competition  _be- 
ween  solvent  and  reasonable  men? — Well,  it  is  a 
point  I would  consider. 

9693.  Do  you  ? — No  ; it  is  a difficult  question 
now  to  put,  because  it  Dever  entered  into  my 
mind  putting  it  thus. 

9694.  I am  sure  a man  of  your  keen  intelli- 
gence cannot  have  been  valuing  land  so  many 
years  without  thinking  of  it? — My  point  is  in 
valuing  land  to  put  upon  it  the  rent  that  a tenant 
can  fairly  pay  and  make  his  profit  out  of  it.  I 
could  not  just  answer  the  other  question. 

9695.  It  is  not  the  tenant  merely  but  anyone  ? 
— Yes,  anyone. 

9696.  The  rent  is  to  be  such  as  anyone  could 
fairly  give  and  make  a fair  profit  ? — Yes. 

9697.  That  is  what  I call  a solvent  competition 
rent?— Yes. 

9698.  Then  you  deduct  from  that,  as  you  are 
instructed  by  the  law,  the  full  value  of  the 
tenant’s  buildings  and  an  allowance  for  all  other 
improvements  ?— Oh,  no;  I do  not  value  the 
buildings  at  all  if  the  tenants  make  them. 

9699.  That  is  the  same  thing  ? — It  is  the  same 
thing. 

9700.  They  are  left  out  of  the  rent  altogether  ? 
— Yes. 

9701.  Then  you  make  an  allowance,  as  to 
which  I have  asked  one  or  two  questions,  in  re- 
spect to  all  other  improvements,  the  buildings  made 
by  the  tenants,  is  not  that  so? — Yes;  they  do 
not  come  into  my  calculation  at  all,  the  buildings, 
unless  the  landlord  makes  them.  I just  value 
the  land  as  if  the  tenant  was  living  on  the 
adjoining  farm. 

9702.  Just  so  ; as  if  a stranger  wanted  to  come 
in  and  take  it  ? — If  he  was  living  on  an  adjoining 
farm  and  working  that  farm  ex  buildings. 

9703.  But  you  do  not  make  the  rent  less  for 
the  tenant  than  you  do  for  any  other  man  ? — 
Oh,  no. 

9704.  The  net  result  of  it  all  is,  after  13  years, 
that  this  lot  of  competition  rents,  fixed  without 
any  regard  to  improvements,  and  now  reduced  by 
the  principle  of  solvent  competition  and  the  value 
of  the  tenant’s  improvements,  have  been  reduced 
on  the  average  about  20  per  cent,  throughout 
Ireland  ? — I believe  that  is  so. 

9705.  It  seems  very  strange  that  in  England, 
where  the  tenants  have  no  improvements,  no 
legal  right  of  occupancy  whatever,  the  landlords 
have  at  the  same  time  reduced  the  rents  about 


40  per  cent.  ? — No,  only  in  parts  ; I have  been 
in  Devonshire,  and  have  gone  through  farms 
there  and  mixed  with  the  farmers,  and  I found 
that  the  rents  had  not  gone  down  anything  like 
that ; it  was  not  tillage  like  that  in  the  County 
Cork,  but  good  tillage  ; the  rents  there  have  not 
been  reduced  more  than  20  per  cent.  ; in  Essex 
they  have  gone  down  completely. 

9706.  Would  you  not  think  it  strange  that  the 
rents  have  gone  down  in  England  twice  as  much 
by  voluntary  action,  although  in  England  the 
tenant  has  no  permanent  right  of  occupaucy  ? — 
I would  ; I know  that  in  Essex  they  have  gone 
down  double  because  there  they  are  wheat  lands 
and  only  wheat. 

9707.  About  the  statutory  term  you  say  you 
would  fix  the  prices  upon  an  average  of  five  or 
six  years  before? — Yes,  about  five  or  six  years; 
and  then  we  look  forward  to  whether  they  will  fall 
or  not ; I do  not  expect  the  prices  will  rise,  but  I 
do  not  think  they  will  fall  more. 

9708.  You  act  in  some  cases  as  a sort  of 
prophet  in  fixing  fair  rent  ? — Yes. 

9709.  If  you  base  your  prophesy  upon  the 
facts  of  five  or  six  years  would  it  not  be  reasonable 
to  limit  your  prophesy  to  a similar  periqd  in  its 
practical  operation  on  the  tenant? — Yes,  I think 
it  would;  but  that  again  cuts  in  two  ways, 
because  prices  may  rise. 

9710.  I suggest  to  you  that  justice  never 
unsettles  men ; taking  the  community  all  round 
the  administering  of  justice  never  unsettles  men? 
— Certainly. 

9711.  And  that  if  you  make  people  go  on  pay- 
ing rents  that  are  obviously  too  high  or  receiving 
rents  that  are  obviously  too  low  for  a great 
number  of  years  you  do  a great  deal  more 
towards  unsettling  them  than  you  do  if  you  open  a 
court  and  settle  the  matter  at  once  ? — Quite  right. 

9712.  I suggest  to  you,  therefore,  that  it 
would  be  more  convenient  that  you  should  have 
a short  term,  and  I suggest  to  you  that  Parlia- 
ment would  not  have  been  at  the  trouble  of  the 
Act  of  1887  to  adjust  the  rents  fixed  in 
the  year  1881  if  we  had  had  a term  of  seven 
years  ; you  remember,  of  course,  that  Parlia- 
ment had  to  intervene  ? — Yes.  If  rents  could  be 
adjusted  every  five  or  six  years,  in  some  simple 
mode  of  course,  it  would  be  far  preferable  ; but 
the  difficulty  is  how  to  do  it.  If  every  six  or 
seven  years  we  are  to  go  through  all  this  process, 
excuse  me,  but  I do  think  it  unsettles  men. 

9713.  Of  course,  at  the  outset,  when  questions 
of  improvement  were  in  debate  and  dispute,  very 
elaborate  processes  were  necessary  ; but  it  might 
be  possible  at  future  fixing  of  rent  to  deal  with 
the  matter  more  simply  ? — If  such  a mode  could 
be  hit  upon  it  would  be  preferable. 

9714.  Where  the  landlord  and  the  tenant 
agreed  upon  the  improvements,  they  might  at 
least  be  allowed  to  have  one  or  two  valuers  down 
to  see  whether  they  could  accept  the  valuation ; 
then  if  either  of  them  was  dissatisfied  he  might  go 
on  to  the  Sub-Commission  Court,  or  to  your 
court,  and  then  I would  like  to  ask  you  whether 
you  think  that  court  might  not  be  final  in  regard 
to  value ; to  save  the  cost  of  appeals  ? — That 
would  be  far  better  ; that  would  be  an  appeal. 

9715.  That 
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9715.  That  would  be  in  that  case  an  appeal? 
— Yes,  that  would  be  feasible. 

9716.  So  that  where  the  landlord  admitted  the 
right  of  the  tenant  to  have  the  rent  fixed  at  all, 
and  where  they  agreed  upon  the  improvements, 
then  if  they  were  not  satisfied  with  the  two 
valuers  they  might  at  least  be  satisfied  with  the 
sub-court  ? — Yes,  that  would  be  a great  advan- 
tage. 

9717.  How  is  it  that  the  form  of  report  which 
you  use  differs  so  much  from  the  form  in  use  in 
the  Sub-Commissions  ? — I have  not  an  idea ; our 
schedules  differ  ; our  reports  that  we  send  in 
differ,  they  are  sent  down  to  us  printed. 

9718.  Will  you  look  at  the  form  ? — Yes,  I 
have  it  before  me. 

9719.  Is  that  the  one  you  use? — This  is  the 
one  we  use. 

9720.  Turn  to  the  schedule.  For  instance,  in 
regard  to  grass  lands  there  are  five  classes  in 
your  form,  and  seven,  I think,  in  the  form  used 
by  the  Sub-Commission.  You  have  only  five 
there,  I think? — Yes. 

9721.  I have  here  seven  in  the  form  used  by 
the  Sub-Commissions  ? — I cannot  tell  you  ; they 
are  all  sent  to  us,  of  course  ; that  is  outside  us, 
but  I find  it  put  upon  me  ; for  instance,  in  com- 
paring them,  I put  “very”  or  “extreme,”  or 
something  of  that  kind. 

9722.  You  act  entirely  apparently  upon  one 
basis,  and  the  sub-courts  on  another,  though  you 
are  both  fixing  a fair  rent  ? — Yes. 

9723.  There  are  seven  classes  of  grass  land, 
and  five  classes  of  land  in  tillage ; has  this  form 
been  in  use  all  the  time  you  have  been  valuing  ? 
— All  the  time  ; I think  since  the  county  court ; 
the  other  was  changed,  but  ours  was  not;  the 
Land  Commissioners  changed  theirs,  but  this  is 
not  changed. 

9724.  Then  you  answer  some  14  questions, 
but  none  of  them  is  identical  with  any  of  the 
questions  contained  in  the  reports  used  in  the 
Sub-Commissions  ? — That  is  the  case. 

9725.  Who  dictated  this  form  of  report  that 
you  use  ? — I do  not  know ; that  is  outside  us. 

9726.  If  it  were  the  Land  Commission  it 
would  appear  that  they  have  allowed  to  remain 
in  use  in  the  county  courts  a form  originally  pro- 
vided at  the  time  of  the  passing  of  the  Act,  and 
have  given  an  amended  series  of  returns  to  the 
sub-courts  which  they  have  not  given  to  you  ?-— 
Yes. 

9727.  I see,  for  instance,  here,  that  the  Sub- 
Commissioners  have  to  report  as  to  the  situation 
of  the  farm  in  regard  to  county  roads ; you  have 
no  such  question? — No,  we  have  not. 

9728.  Do  you  consider  proximity  to  county 
roads?— We  do. 

9729.  How  do  you  deal  with  it? — Well,  we 
generally  take  no  notice  of  it  except  when  the 
tenant  has  a very  difficult  approach  to  his  farm  ; 
then  we  take  off  something  for  the  difficulty  of 
approach. 

9730.  If  he  is  very  near  the  road,  how  then? 
— We  do  not  notice  it;  he  ought  to  have  a road 
near  him  ; we  do  not  notice  that. 

9731.  We  have  been  told  that  if  he  is  near  a 
road  his  rent  is  higher  than  if  he  is  far  away 
from  a road  ? — I do  not  know  ; I have  attended 
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a good  many  Sub-Commissioners  too,  and  I have 
not  seen  them  take  notice  of  it ; but  we  make  an 
allowance  for  difficulties  ; sometimes  the  man  is 
a mile  from  a county  road,  with  a bad  “boreen” 
as  we  call  it;  and  of  course  we  must  allow  him 
something  for  his  difficulty ; sometimes  he  is  not 
within  two  miles  of  a county  road. 

9732.  The  evidence  before  us  rather  leads  us 
to  infer  that  px-oximity  to  the  county  road  is  an 
advantage  to  the  landlord  in  the  rent? — I can 
only  speak  for  myself  in  that.  I do  not  put  on 
more  rent  for  proximity  to  a county  road,  for  I 
believe  every  tenant  ought  to  have  a county  road 
near  him. 

9733.  Of  course  you  know  really  the  tenants 
have  paid  for  the  cost  of  the  county  i-oads  ? — 
Yes. 

9734.  And  in  one  point  of  view  it  may  almost 
be  said  the  county  roads  are  improvements  made 
by  the  tenants  ; is  not  that  so  ?— When  the  tenant 
pays  the  county  cess  it  is  so ; but  when  the 
landlord  pays  half  it  is  not  60,  because  he  pays 
half. 

9735.  The  landlord  pays  half  for  some  tenancies 
created  since  1870? — Yes,  and  all  through  the 
landlord  at  times  paid  half  in  1870,  and  before 
that  too. 

9736.  In  a small  proportion  of  cases,  I think? 

9737.  A very  small  proportion  of  cases? — 

9738.  Without  going  on  to  the  farm,  what 
material  have  you  in  your  hands ; you  have  the 
originating  notice  with  the  schedule  on  the  back 
of  it? — Yes. 

9739.  Anything  else  ? — The  map  and  the 
scale  in  my  hand,  I scale  each  field  as  I go  on, 
roughly,  and  my  note-book. 

9740.  You  inform  the  landloi-d  and  tenant  of 
.your  visit  ?— -I  inform  them  three  days  before  if 
possible  ; sometimes  two.  I have  printed  notices 
that  I send  out. 

9741.  Who  generally  meets  you  there? — The 
agent  genei-ally. 

9742.  And  the  tenant  ?— And  the  tenant; 
indeed  on  small  holdings  the  agent  seldom  troubles 
to  come. 

9743.  What  do  you  question  them  about  ? — 
Only  as  to  improvements  ; and  I examine  their 
slock,  and  learn  a good  deal  from  the  stock 
of  the  farm  as  to  its  character,  not  the  number  of 
it ; I do  not  take  much  note  of  that,  but  I do  of 
the  quality. 

9744.  Do  you  trouble  yourself  at  all  about 
legal  questions  at  the  time  ? — Oh,  no;  I leave 
that  to  the  judge. 

9745.  I understood  you  to  say  that  if  you 
found  reclamation,  and  that  if  your  map  showed 
that,  the  l-eclamation  was  there  in  1848,  you 
would  put  rent  upon  it  ? — I do,  yes. 

9746.  You  seem  to  reverse  the  presumption  of 
the  law.  What  the  law  says  is  that  the  pre- 
sumption shall  be  that  the  tenant  made  it,  always 
except  the  contrary  is  proved.  You  seem  rather 
to  take  it  that  in  certain  cases  the  presumption 
must  be  that  the  landlord  made  it? — Well,  if 
the  county  court  judge  instructed  me  to  act  thus 
1 would  change  my  mode. 

9747.  Has  the  judge  told  you  that  when  the 
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reclamation  is  there  on  your  map  you  must 
charge  rent  on  it? — No;  I show  him  on  the 
map  and  I mark  it  with  my  pencil.  If  there 
were  half-a-dozen  acres  there  reclaimed  I mark 
them  with  my  pencil  as  reclaimed,  and  show  it 
to  the  judge  to  show  that  those  acres  were  cer- 
tainly reclaimed. 

9748.  It  was  marked  on  the  map  ? — If  I find 
it  unreclaimed  on  the  map  I mark  it  so. 

9749.  If  you  find  it  unreclaimed  at  the  date  of 
the  map,  and  reclaimed  when  you  go  on  the  farm 
you  give  the  tenant  the  advantage  of  it  ? — 
Exactly  ; I mark  it  ofF,  and  I show  that  to  the 
judge. 

9750.  You  do  it  upon  the  assumption  that  it 
was  done  since  1850  ? — Yes. 

9751.  And  the  tenant  would  require  no  proof 
there  ? — No ; the  tenant  would  require  no  proof. 
I question  the  tenant  as  to  what  he  has  done,  and 
you  judge  of  what  you  see ; you  see  boulders 
taken  out  of  the  field  up  in  the  fences  and  you 
thus  test  it. 

9752.  By  your  practice  in  that  case,  finding  a 
reclamation  in  your  map  of  1848,  and  charging 
full  rent  upon  it  as  though  the  landlord  had  done 
it,  do  not  you  really  believe  that  you  transfer 
the  property  of  the  tenant  to  the  landlord  ? — I 
do  not  know  that  I do  look  upon  it  thus,  because 
if  that  had  been  done  50  years  before,  tbe  tenant 
would  have  had  the  profit  of  it  for  50  years. 

9753.  The  profit  of  it? — Yes,  the  profit  of  that 
roclaimed  land.  He  has  got  it  at  a very  low  rent, 

1 suppose. 

9754.  You  “ suppose  ” that  ? — Yes. 

9755.  But  do  not  you  know  that  you  are 
dealing  with  competition  rents  over  all  these 
holdings ; the  rents  you  reduce  are  competition 
rents,  as  you  have  told  us? — No,  I have  not 
considered  it  in  that  light. 

9756.  If  you  found  a house  upon  your  map  in. 
1848,  what  would  you  do  with  that?— I do  not 
look  at  the  houses  except,  as  I said,  to  take  a 
note  of  them  in  case  the  landlord  claims  them. 
The  presumption  is  that  the  houses  belong  to 
the  tenants,  because  in  99  cases  out  of  100  they 
do,  and  then  we  leave  it  to  the  landlord  to  put  in 
his  claim. 

9757.  Let  us  examine  the  basis  of  the  pre- 
sumption. Is  it  any  more  likely  that  the  tenant 
made  the  house  which  is  on  your  map  in  1848 
than  that  he  reclaimed  land  before  1848? — I 
think  so,  because  the  reclamation  of  land  only 
affects  peculiar  parts  of  County  Cork  ; in  some 
portions  of  County  Cork  there  is  not  an  acre  re- 
claimed ; it  is  good  land. 

9758.  I think  you  miss  my  point.  Is  it  not 
just  as  reasonable  when  you  find  a house  on 
reclaimed  land  prior  to  1848,  to  presume  that  the 
tenant  reclaimed  the  land,  to  presume  that  he 
built  the  house  ? — Perhaps  so. 

9759.  Why  then  do  you  allow  the  house  to  the 
landlord  when  there  is  not  the  reclamation 
allowed  ; why  do  not  you  allow  it  to  belong  to  the 
tenant,  the  fact  being,  as  you  know,  that  he  did 
this  everywhere  in  Ireland? — Yes, there  is  some- 
thing in  that. 

9760.  There  is  a good  deal,  I think,  in  it? — 
Yes. 


Mr.  Sexton — continued. 

9761.  You  value  the  land  apart  from  the  build- 
ings, do  not  you? — Yes. 

9762.  Will  you  tell  me  how  that  system  arose ; 
Judge  O’Hagan  once  spoke  about  it  as  an 
“ inveterate  habit  ” ; how  has  it  arisen  that  in 
Ireland  the  valuers  proceed  with  the  valuing  of  the 
land  apart  from  the  buildings  ?■ — I believe  it  is, 
as  a rule,  because  the  tenants  have  built  the 
houses  and  they  could  not  think  of  putting  rent 
on.  Suppose  I value  a farm  with  a house,  I 
have  then  to  take  off  the  value  of  the  house,  and 
surely  it  comes  to  the  same  thing  not  to  look  at 
the  house  at  all. 

9763.  That  is  what  we  want  to  know  ; whether 
it  does  come  to  the  same  thing  ; we  doubt  it  very 
much  ? — I cannot  see  any  difference. 

9764.  Take  tillage  holdings  now,  what  would 
be  the  value  of  the  ordinary  tillage  holding  with 
no  buildings  on  it,  how  would  it  differ  from  a 
holding  with  suitable  buildings  upon  it,  an 
ordinary  tillage  holding? — I did  not  catch  your 
question. 

9765.  To  what  extent  does  the  value  of  a 
tillage  holding,  without  any  houses  on  it,  differ 
from  the  value  of  the  same  tillage  holding  with 
suitable  buildings  upon  it? — It  differs  very  con- 
siderably of  course  ; it  depends  very  much  on 
what  is  the  character  of  those  buildings. 

9766.  Suppose  the  buildings  on  a tillage  hold- 
ing belong  to  the  landlord,  and  that  you  first  fix 
the  value  of  the  land  without  the  buildings,  and 
then  add  the  value  of  the  buildings  without  the 
land,  would  the  two  items  together  come  to  the 
same  thing  as  if  you  had  just  valued  the  whole 
affair  as  a going  concern  ? — It  ought  to.  I think 
I had  better  answer  that  question  about  the 
buildings.  If  the  landlord  has  erected  the 
buildings  we  add  the  value  on  to  the  rent  for 
his  expenditure. 

9767.  You  estimate  what  the  buildings  cost 
him  ? — W e estimate  what  the  buildings  cost  him; 
if  they  are  recent,  say  within  the  last  five  or  six 
years,  we  put  on  4 per  cent. ; if  20,  30,  or  40 
years  we  estimate  the  present  value  of  them  of 
course ; they  may  not  be  worth  perhaps  half 
what  they  cost,  or  perhaps  a third  ; and  you  must, 
when  you  find  them  in  a very  bad  state,  put 
nothing  on  them. 

9768.  You  add  whatever  is  their  letting  value, 
do  not  you  ? — Y es. 

9769.  Because  the  tenant  has  no  interest  in 
them ; do  you  think  the  letting  value  of  that 
land  belongs  entirely  to  the  landlord? — Yes. 

9770.  When  you  are  valuing  the  land,  as  you 
say,  apart  from  the  buildings,  does  not  the  fact 
of  the  presence  of  the  buildings  upon  the  holding 
form  an  element  in  the  value  you  put  upon  the 
land  ? — Certainly  not ; as  I said  before,  I value 
them  as  if  the  man  lived  on  the  adjoining  farm 
and  worked  that  with  his  own. 

9771.  Do  you  mean  to  say  you  value  a tillage 
holding  just  as  if  it  was  bare  land  with  no  build- 
ings ? — Exactly,  and  then  put  on  the  buildings 
afterwards  if  they  are  the  landlord’s.  Excuse 
me,  but  I do  think  it  comes  to  the  same  thing  as 
if  I value  the  farm  with  the  buildings.  Suppose 
I value  a farm  at  50/.  a year,  there  are  buildings 
on  it,  and  I say  it  is  worth  60/. ; I have  to  take 
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off  the  10Z.  afterwards,  and  it  comes  to  about  the 
same  thing. 

9772.  Certainly,  if  we  could  understand  that 
that  was  really  the  process,  and  that  the  two 
items  added  together,  the  value  of  the  land  and 
the  value  of  the  buildings,  when  the  landlord’s 
were  the  same  as  the  amount  at  which  you  valued 
the  whole  concern  as  a going  concern  with  the 
buildings  ? — It  ought  to  be ; it  is  a failure  in  my 
valuing  if  I do  not  do  it  thus. 

9773.  But  you  do  not  tell  the  tenant  at  what, 
in  your  judgment,  you  fixed  the  full  value  of  the 
holding ; you  only  tell  him  the  fair  rent  ? — I only 
estimated  the  fair  rent. 

2774.  You  do  not  distinguish  between  the  full 
letting  value  of  the  holding  and  the  value  of  the 
buildings  in  any  document  open  to  him  ? — I do 
in  my  report.  I say  “ buildings  belong  to 
tenant.”  I put  opposite  to  that,  “ Tenant 
claims  all.”  Then  if  the  landlord  in  court  proves 
that  he  has  advanced  money  upon  them,  that  is 
added  on. 

9775.  But  according  to  your  valuation,  the 
tenant  has  never  understood  what  value  is  put 
on  his  buildings  ? — Never.  I ask,  “ Who  built 
those?”  The  tenant  says,  “I  built  them?” 
“ What  did  the  landlord  give  towards  them  ? ” 
“ Nothing.”  Then  I put  no  rent  on  them  ; but 
I take  a note  of  them  to  enable  me  to  answer  the 
question  if  it  is  put  to  me  by  the  judge. 

9776.  Is  it  not  rather  a curious  coincidence 
that  when  the  landlord  owns  the  buildings  you 
let  the  landlord  know  how  much  is  the  value  of 
the  buildings  and  how  much  you  add  for  the 
value  in  the  rent,  but  that  when  the  tenant 
makes  the  buildings  you  let  him  know  nothing 
about  the  value  ? — I do  not  let  the  landlord 
know  anything. 

9777.  I do  not  say  you  let  him  know  anything, 
but  your  report  tells  the  landlord  how  much  is 
added  on  for  his  buildings  ? — Yes. 

9778.  If  the  tenant  makes  the  buildings  he  is 
not  told  ? — W e put  nothing  on. 

9779.  That  is  exactly  what  we  complain  of  ? — 
I only  fill  up  my  return. 

9780.  I am  not  blaming  you  ; I am  only 
analysing  the  system  under  which  you  act.  The 
system  appears  to  be  that  if  he  builds  a house 
the  landlord  is  told  what  is  the  annual  value  of 
his  buildings  ? — Quite  right. 

9781.  But  if  the  tenant  puts  up  buildings  he 
is  left  in  the  dark? — Quite  right. 

9782.  Do  you  see  any  objection  to  a system 
by  which  you  should  value  a holding  as  a going 
concern,  land  and  buildings,  whether  the  build- 
ings were  built  by  the  landlord  or  the  tenant, 
and  then  tell  everybody  concerned  how  much 
value  you  attribute  to  the  buildings  if  they  are 
the  landlord’s,  and  how  much  you  leave  out  of 
the  rent  if  they  are  the  tenant’s  ? — I see  no  ob- 
jection, except  that  personally  it  would  put  me 
into  a great  difficulty,  because,  being  in  the 
habit  of  acting  the  other  way,  I should  change 
all  the  calculations  in  my  mind. 

9783.  Exactly  ; that  is  what  Judge  O’Hagan 
said,  that  it  was  an  “ inveterate  habit  ” ; but  if 
it  would  give  greater  satisfaction  to  the  parties, 
and  you  could  state  the  conclusions  on  which 
you  arrive  at  the  fair  rent,  do  not  you  think  it 
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had  better  be  done?— I should  try  to  do  it,  of 
course,  if  I was  directed  to  do  it,  but  I would 
find  a difficulty  in  doing  it. 

9784.  How  do  you  deal  with  imj>rovements 
made  on  the  soil  which  do  not  touch  the  latent 
capacity  of  the  soil ; fences,  walls,  gates,  roads, 
plenty  of  shelter  ? — I put  on  nothing  for  fences 
unless  I see  improvements.  Fences  are  per- 
fectly useless  unless  they  are  improvements  on 
the  piece  of  land,  because  one  man  throws  down 
a fence  and  makes  a big  field,  another  puts  up  a 
fence  and  makes  a small  field ; it  is  a matter  of 
fancy  and  I never  look  at  it. 

9785.  You  value  the  holding  ? — I value  the 
holding  field  by  field,  and  as  I go  on  the  tenant 
says,  “ I made  such  and  such  a fence,”  he  wants 
to  get  something  for  that ; but  then  another 
tenant  comes  along  and  he  throws  it  down.  It 
is  a matter  of  taste. 

9786.  You  think  it  does  not  add  to  the  letting 
value  ? — Not  at  all. 

9787.  If  you  find  any  improvement  that  adds 
to  the  letting  value  on  the  soil,  and  not  in  the 
soil,  and  which  therefore  does  not  touch  the 
latent  capacity  of  the  soil,  do  you  allow  the 
tenant  the  full  letting  value  for  that  improve- 
ment, or  put  anything  on  to  the  rent? — You 
must  specify.  I have  answered  some  questions 
about  that. 

9788.  I will  specify  fences ; good  hedges, 
walls,  gates,  or  planting  ? — Internal  fences  I do 
not  value  ; external  fences  I do.  If  there  is  an 
external  fence  I value  that. 

9789.  Round  the  farm  ? — Yes  ; or  reclama- 
tion, taking  in  a piece  of  mountain,  because  that 
is  a necessary  thing  in  reclamation. 

97 90.  It  adds  to  the  letting  value  ? — I think  I 
ought  to  state  something  about  this  reclamation 
business.  On  some  reclamations  I add  on 
no  rent. 

9791.  On  some  reclamations? — On  some  re- 
clamations I add  on  no  rent. 

9792.  I will  come  to  that  in  a moment.  I was 
now  on  the  improvements  on  the  soil,  not  in  the 
soil  ?—  I do  not  value  anything  except  external 
fences,  where  it  takes  in  mountain,  or  something 
of  that  kind. 

9793.  Suppose  a farm  road  ? — I value  that. 

9794.  What  happens  to  that? — I put  down 
that  as  an  improvement. 

9795.  What  do  you  do  with  the  letting  value 
resulting  from  it  ? You  first  value  the  holding 
as  it  stands  ? — Yes. 

9796.  Therefore  the  value  of  the  road  is  in 
the  first  value  ? — No,  it  is  not. 

9797.  Why  not? — Because  that  road  is  an 
outside  thing  ; suppose  a field  is  worth  10s.  an 
acre  I value  it  at  ] Os.  an  acre,  no  matter  whether 
the  road  is  there  or  not,  and  if  the  tenant  has 
made  the  road  and  it  is  one  which  is  worth  any- 
thing I put  it  down  as  an  improvement. 

9798.  I want  to  know  how  that  affects  the 
rent.  The  tenant  has  expended  money  on  the 
road  ; how  does  it  affect  the  rent  ? — It  facilitates 
his  working  the  farm  and  making  money  out  of 
the  farm. 

9799.  In  valuing  the  holding  as  it  stands,  with 
the  road  upon  it,  of  course  you  value  the  holding 
as  it  stands  with  the  annual  value  of  that  road  ? 
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— No- ; I value  the  field  as  if  there  was  no  road 
there.  I value  every  field,  forgetting  roads  alto- 
gether. I value  each  field  at  its  intrinsic  value  ; 
if  it  is  worth  10s.  1 value  it  at  10s.  ; if  it  is  worth 
15s.  I value  it  at  15s. ; if  afterwards  the  tenant 
shows  me  the  road  I will  put  it  down  and  give 
him  credit  for  it. 

9800.  That  is  altogether  ? — That  is  my 
system. 

9801.  It  seema  to  me  axiomatic  with  all  the 
valuers  that  they  value  the  holding  as  it  stands 
with  the  improvements  and  everything  on  it 
except  the  buildings  ? — I do  not  think  you  will 
find  many  valuers  act  thus. 

9802.  Let  us  understand  your  system.  First 
you  leave  out  the  buildings.  Do  you  leave  out 
all  the  other  improvements  on  the  soil  not  in  the 
soil,  except  the  external  hedge,  for  reclamation, 
and  the  farm  road? — Farm  road  and  fences.  I 
know  of  no  other  external. 

9803.  Gates  ? — No  ; I do  not  value  gates. 

9804.  You  would  not?— No.  If  they  were 
something  very  substantial  I might,  but  we  all 
know  what  Irish  gates  are. 

9805.  Some  of  them  are  very  good  ? — Some- 
times. I very  seldom  fix  a value  on  these. 

9806.  They  are  an  improvement,  I think  ? — 
They  are ; but  they  do  not  add  to  the  letting 
value  of  the  farm.  I look  upon  that  as  being 
just  as  necessary  as  a plough. 

9807.  I think  we  must  come  to  this  result: 
you  treat  improvements  on  the  soil  not  in  it  as 
you  would  buildings  ; you  ignore  them? — No,  I 
do  not  ; I have  told  you  two  instances. 

9808.  You  spoke  of  an  external  hedge  ? — No 
other  comes  to  my  memory. 

9809.  Is  there  anything  else  ? — Roads  and 
fences ; no,  I think  nothing  more. 

9810.  If  you  are  sure  you  ignore  them,  of 
course  the  tenant  does  not  pay  rent  upon  them  ? 
—No. 

9811.  But  unless  you  are  very  sure  of  that  it 
is  quite  possible  that  he  does  ? — I do  not  see  what 
they  are. 

9812.  If  in  fixing  a rent  on  the  holding  as  it 
stands  in  the  first  place  you  include  any  of  these 
things  and  do  not  take  them  out  after,  then  the 
tenant  is  the  loser?— When  looking  at  a field  I 
consider  nothing  but  the  value  of  the  soil,  then 
afterwards  1 look  to  his  claims. 

9813.  Improvements  in  the  soil,  reclamation 
and  drainage,  we  have  heard  from  you  that  if 
they  are  made  more  than  48  years  the  tenant 
loses  them,  the  full  value  is  thrown  into  the  rent  ? 
— Yes. 

9814.  If  they  are  made  since,  what  do  you  do 
with  them ; you  first  value  them  into  the  rent  as 
part  of  the  holding  as  it  stands  ? — I will  give 
you  a couple  of  typical  cases.  A man  fences  off 
a piece  of  a mountain;  he  spends  on  that  7 1.  or 
8/.  an  acre;  I do  not  value  that  at  more  than  a 
shilling  an  acre  previously,  it  being  part  of  the 
mountain 

9815.  You  are  on  permanent  reclamation  of 
waste  land  now  ?— Yes.  When  I came  to  value 
that,  I find  that  though  he  has  spent  8/.  an  acre 
on  it  perhaps,  I do  not  value  it  at  that,  it  is  only- 
worth  6s. 

9816.  Six  shillings  a year  ? — Six  shillings  an 
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acre.  Eight  pounds  may  represent  8s.  an  acre  ; 
and  my  system  is,  whether  right  or  wrong,  to  let 
that  run  with  the  unreclaimed  land  at  Is.  an  acre. 
It  came  before  the  Appeal  Court  at  the  last 
Killarney  Assizes. 

9817.  I think  you  would  be  undoubtedly 
justified  in  that;  that  is  where  the  result, of  the 
improvement  may  be  said  to  be  less  than  the 
cost? — Yes. 

9818.  That  is  to  say,  the  letting  value  result- 
ing from  it  is  not  equivalent , to  the  cost? — 
Taking  off  his  improvement,  I just  let  it  run. 

9819.  Now  we  will  take  the  other  case  which 
may  not  be  so  frequent,  but  it  is  frequent  enough 
to  be  important,  that  is,  where  the  letting  value 
resulting  from  the  improvement  is  worth  more 
than  the  cost  ? — Take  a case  where  land  is  worth 
4s.  an  acre,  and  the  tenant  expends  8s.  upon  it. 
When  it  is  worth  15  shillings,  I value  it  at  15 
shillings.  I give  him  credit  then  for  81.,  and 
I take  off  8s.  an  acre. 

9820.  You  give  him  5 per  cent.  ? — Yes. 

9821.  And  4s.  and  8s.  are  12s.  ? — Yes. 

9822.  Then  you  give  5 per  cent,  to  the  tenant? 
— Yes. 

Mr.  T.  W.  Russell. 

9823.  Is  this  an  actual  case  ? — Yes,  an  actual 
case,  a typical  case. 

Mr.  Sexton. 

9824.  You  give  him  5 per  cent,  upon  the 
outlay  ? — I give  him  5 per  cent,  upon  the  out- 
lay. 

9825.  You  bear  in  mind  that  you  are  only  fix- 
ing the  rent  15  years  ? — Yes. 

9826.  That  you  give  him  three-fourths  of  the 
outlay  at  the  end  of  the  15  years? — I never  con- 
sider that.  I consider  what  it  is  worth,  and  not 
what  he  has  expended. 

9827.  You  never  ask  yourself  what  that  might 
be  in  the  next  statutory  term  ? — No,  I leave  that 
to  the  future. 

9828.  Do  you  intend  on  those  lines  to  repay 
him  the  principal,  or  do  you  intend  it  to  be  in- 
terest on  it  ? — Interest  on  his  expenditure.  I 
look  upon  it  thus.  But  let  me  explain  : I only 
put  a third  of  that  on  his  rent;  the  improvement 
has  been  three  7’s,  21s.,  and  a third  of  that  goes 
as  rent. 

9829.  Of  course  if  you  pay  the  rent  upon  the 
letting  value  you  have  disposed  of  the  letting- 
value? — Of  course.  What  I mean  is  that  it 
does  not  cover  the  whole  of  the  profit  of  the 
tenant. 

9830.  No,  it  is  like  any  other  part  of  the  land 
of  the  farm  ? — Yes. 

9831.  We  have  to  calculate  the  question 
whether  the  allowance  is  fair  upon  the  same 
principle  as  that  on  which  we  have  to  calculate 
the  question  whether  the  rent  was  fair  upon  the 
holding;  suppose  the  next  statutory  term  you 
made  another  allowance  which  would  pay  him 
the  whole  of  his  capital  back,  interest  you  call  it? 
— Yes,  on  his  expenditure. 

9832.  He  goes  on  getting  his  interest  on  his 
expenditure  as  long  as  the  improvement  adds  to 
the  letting  value  of  the  holding,  does  he  not ; 
that  is  your  theory  ? — I did  not  iust  catch  that. 

9833.  You 
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9833.  You  give  him  5 per  cent,  upon  his  out- 
lay?— Yes. 

9834.  And  should  not  he  go  on  getting  that 
interest  on  his  outlay  as  long  as  the  improvement 
continues  to  add  to  the  letting  value  of  the  hold- 
ino1  ? — Yes  ; now  I understand. 

9835.  The  improvement  after  a certain  time 
ceases  to  add  to  the  letting  value  of  the  holding  ? 

• — How  ? 

9836.  For  instance,  if  the  reclamation  becomes 
so  exhausted  that  it  has  to  be  made  over  again, 
or  the  drainage  becomes  worn  out  and  has  to  be 
made  over  again? — Reclamation  does  not  get  ex- 
hausted if  it  is  fairly  treated.  Reclaimed  land 
will  improve  after  15  years  more,  if  it  is  fairly 
treated. 

9837.  Does  it  not  require  very  constant  atten- 
dance and  care  ? — Of  course  it  does,  but  that  is 
tillage. 

9838.  You  treat  that  as  ordinary  agriculture  ? 
— Yes. 

9839.  So  that  no  matter  how  much  it  cost  to 
make  this  reclamation,  or  what  trouble  it  may  be 
to  keep  it  in  order  from  going  back  to  a state  of 
nature,  you  would  never  give  him  any  other 
allowance  except  what  he  got  in  the  first  in- 
stance?— Certainly  not;  the  other  is  simply  his 
annual  regular  expenditure  in  farming. 

9840.  We  have  been  told  that  reclamation  in 
Ireland  in  three  years  would  fall  back  into  furze, 
a state  of  nature,  unless  it  was  kept  constantly 
taken  care  of  ? — Now  you  are  referring  to  the 
class  of  land  I spoke  of  first ; that  is  the  case, 
and  it  is  really  a foolish  expenditure  of  a tenant 
on  that  class  of  land  ; it  will  go  back  to  nature 
in  three  or  four  years. 

9841.  Is  not  5 per  cent,  your  standard? — Five 
per  cent.  I always  allow  the  tenant. 

9842.  On  everything  which  he  is  allowed  at 
all? — Yes. 

9843.  The  principle  then  appears  to  be  that  if 
the  expenditure,  as  proved,  adds  to  the  letting 
value  of  the  holding  5 per  cent,  during  the  time 
when  the  improvement  does  add  to  the  letting 
valueof  the  holding,  when  it  no  longer  adds  itceases 
to  be  an  improvement,  does  it  not  ? — I estimate 
for  15  years  now. 

9844.  You  do  not  care  to  go  beyond  that? — 
No,  it  is  not  my  business. 

9845.  Butitwould  rather  seem  that  your  system 
is  to  give  him  interest  simply  on  his  capital,  but 
that  his  capital  is  never  repaid  ? — His  capital  is 
never  repaid,  but  is  permanently  invested. 

9846.  If  it  remains  there  always  in  its  un- 
diminished value,  but  its  value  diminishes 
from  year  to  year  ? — I dispute  that.  Reclaimed 
land  will  improve  in  15  years,  I do  not  speak  of 
that  first  class  of  land ; if  the  land  is  worth 
reclaiming  it  will  improve ; it  will  not  go  back 
to  a state  of  nature. 

9847.  Drains  do  not  improve  ? — Drains  if  well 
made  will  last  40  years. 

9848.  Whether  they  do  or  not,  you  never  get 
• back  the  capital  spent  on  your  improvements  ? — N o. 

9849.  The  ordinary  thing  is  something  -which 
gives  a man  back  his  outlay  at  a certain  time  ? — 
Suppose  he  sells  his  farm,  he  may  get  it  back, 
perhaps  doubled. 

9850.  If  he  sold  the  farm  after  such  a time  has 
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decreased  the  value  of  the  buildings  or  drains  he 
would  have  to  suffer  the  loss  of  the  difference  ? — 
We  differ  about  decreasing.  I assert  that  the 
reclaimed  land  improves. 

9851.  You  would  not  say  that  the  buildings 
et  higher  in  value  ? — No,  not  the  buildings,  they 
eteriorate. 

9852.  What  sort  of  questions  does  the  judge 
ask  you  when  the  case  is  going  on  in  court  ? — 
Oh,  as  the  evidence  goes  forward  he  tests  the 
evidence.  Suppose  there  was  a field  the'  tenant 
claimed  as  reclaimed,  he  would  question  me  upon 
that ; I would  point  it  out  to  him  on  the  map  and 
tell  him  what  was  done  upon  it.  I do  not  think 
he  asks  any  questions  except  with  respect  to 
that. 

9853.  Does  the  hearing  in  court  usually  affect 
the  question  of  reclamation  which  you  have  found 
upon  the  map  in  1848,  which  you  have  dis- 
allowed to  the  tenant,  put  into  the  rent,  and 
which  the  tenant  tries  to  prove  was  his  ? — No  ; 
because  I do  not  think  the  tenant  ever  claims  it 
back. 

9854.  He  is  not  able  to  prove  it  ? — No,  he 
will  claim  his  whole  farm  ; the  whole  of  it. 

9855.  So  that  this  presumption  of  the  law,  or 
rather  the  absence  of  presumption,  that  anything 
that  was  done  more  than  50  years  ago  was  done 
by  the  tenant,  has  that  affected  the  transferring, 
so  far  as  you  know,  of  the  value  of  the  improve- 
ment ; you  suggest  he  is  not  able  to  prove  it  ? — 
Yes  ; I suppose  you  may  put  it  in  that  way. 

9856.  You  have  been  a long  time  a profes- 
sional valuer? — No,  about  five  years.  I have 
been  valuing  since  the  court  began  for  about 
five  years  under  the  county  court. 

9857.  Before  the  Act  of  1881  was  passed  did 
you  value  land? — Yes. 

9858.  For  many  years  before  ? — Yes,  a very 
little. 

9859.  As  much  as  there  was  ? — Yes,  I have 
done  a little. 

9860.  For  yourself? — Yes. 

9861.  For  which  party  did  you  usually  act, 
for  landlord  or  tenant?— My  valuations  have 
been  principally  for  the  landlord. 

9862.  Before  the  Act  of  1881  I mean  ? — It 
was  arrangements  generally  of  rents. 

9863.  Re- valuations  and  so  on  ? — Yes,  there 
was  never  anything  extensive  in  those  matters. 

9864.  But  when  you  acted  it  was  for  the  land- 
lord, I understand  ? — Yes,  principally ; I very 
seldom  valued  for  the  tenants. 

9865.  Before  the  Act  of  1870  passed  did  you 
value  for  landlords  ? — I have  acted  once  or  twice 
for  both.  I have  done  very  little  before  1870  ; 
no  one  has  done  it  in  our  county. 

9866.  When  you  did  act  before  1870  whom 
did  you  act  for  ? — It  was  for  both. 

9867.  When  you  did  act  before  1870  did 
you  raise  the  rents  ? — I could  not  tell  really 
now. 

9868.  You  could  not  say  whether  you  raised 
them,  reduced  them,  or  confirmed  them? — No,  I 
could  not  just  say. 

9869.  Because  our  experience  here,  in  evi- 
dence, is  that  any  re-valuations  of  rent  which 
oc'curred  before  the  passing  of  the  Act  of  1881 
might  as  well  be  called  increases  ; they  invari- 
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ably  increased  the  rent? — That  is  quite  the  case, 
taking  it  as  a rule  ; I do  not  think  I had  many 
cases  of  that  kind ; but  it  is  quite  the  fact  that 
will  suit  the  case  of  County  Cork. 

9870.  You  think  the  rents  you  acted  upon 
before  1870  were  rents  you  probably  valued  for 
increase? — Not  that  I valued,  but  that  were 
valued.  A great  many  of  the  cases  that  have 
come  before  any  county  court  have  been  cases 
which  were  raised.  There  is  no  doubt  that  since 
the  sales  in  the  Encumbered  Estates  Court 
began  men  bought  properties  for  the  purpose  of 
raising  rents,  and  did  raise  them. 

987 1 . But  a good  many  who  are  acting  now, 
as  you  do  for  the  county  court,  and  others  for 
the  Sub-Commissioners,  are  gentlemen  who 
acted  for  the  landlords  before  1870? — Yes;  I 
had  no  business  of  that  kind. 

9872.  Those  who  valued  for  the  landlords 
before  the  Act  of  1870  valued  to  increase  the 
rents  ? — Usually. 

9873.  And  those  gentlemen  who  valued  to 
increase  rents  up  to  the  Act  of  1870  are  now 
employed  by  the  State  to  reduce  the  value  of 
those  old  rents  again  ? — Yes. 

9874.  To  value  their  own  rents  ? — Yes.  I 
know  some  of  those. 

9875.  And  now,  in  the  case  of  some  of  those 
Sub-Commissioners,  they  have  to  inquire  whether 
the  rents  they  fixed  themselves  before  1870  are 
too  high  ? — As  a rule,  and  I think  you  will  find 
as  a rule  that  men  are  desirous  of  putting  fair 
rents  on. 

9876.  Your  employment  in  the  county  court  is 
only  casual? — Yes. 

9877.  You  are  employed  on  cases  as  they 
arise  ? — Y es ; half-a-dozen  are  sent  down 
together. 

9878.  No;  60  in  a year? — I am  only  one  of 
four. 

9879.  Attached  to  the  Cork  court?— Yes. 

9880.  Do  you  act  in  making  valuations  other- 
wise ? — Yes,  except  for  county  court  business ; 
I am  allowed  by  the  Land  Commission  to  value, 
but  not  in  county  court  business. 

9881.  In  county  court  business  you  value  for 
the  court  ? — Only. 

9882.  Outside  the  county  court  you  value  for 
one  of  the  parties  ? — Yes  ; I may  value  ; I am 
free  so  far. 

9883.  For  which  party  do  you  value  outside 
the  court  ? — I am  usually  employed  by  the  land- 
lord. I have  done  work  privately  by  agreement 
between  landlord  and  tenant,  and  fixed  rents  out 
of  court. 

9884.  There  are  two  classes  of  court  in  Cork  ; 
first,  the  county  court ; you  value  for  the  county 
court  judge  there  ? — Y es. 

9885.  Then  there  is  the  Sub-Commission 
Court,  and  in  that  you  value  for  the  landlords  ? 
—•Principally.  I value  land  for  anyone  that 
asks  me  to  put  my  value  upon  it. 

9886.  In  reply  to  Mr.  Carson  you  used  an  ex- 
pression which  struck  me  very  much.  You  said 
the  landlord’s  valuer  is  generally  “ nearer  the 
mark  ” than  the  tenant’s  valuer? — I should  have 
said  nearer  to  the  fixed  rents  ; that  is  what  I 
meant  by  “ nearer  the  mark.” 

9887.  That  might  be  expressed  in  another 
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way  ; it  might  be  said  that  the  rents  as  fixed 
come  nearer  to  the  mark  of  the  landlord’s  valuer 
than  to  the  mark  of  the  tenant’s  valuer? — Yes. 

9888.  It  might  be  expressed  in  that  way  ? — Yes. 

9889.  Will  you  tell  me  what  is  the  effect  in 
the  Sub-Commission  Court  of  Cork  ; are  the 
rents  fixed  lower  than  what  you  value  for  the 
landlord  ? — I will  take  the  case  of  the  last  Appeal 
Court.  I think  my  rents  were  some  5 to  9$  per- 
cent. higher  than  those  fixed  by  the  Sub-Com- 
mission. I valued  before  they  came  before  the 
Sub-Commission  Court.  It  was  the  M'Carthy 
estate,  which  we  expected  would  have  been 
settled  out  of  court,  and  they  reduced  my  rents, 
I think  5 to  7£  per  cent.,  or  something  of  that 
kind. 

9890.  You  say  the  landlord’s  valuer  generally 
comes  nearer  the  mark  than  the  other.  Can  you 
remember  what  was  the  greatest  difference 
between  any  rent  you  valued  and  any  x-ent  fixed 
by  the  Sub-Commission  Court  of  Cork  lately  ? — 
No ; I have  not  been  before  the  Sub-Commission 
Court  lately  ; it  is  more  the  Appeal  Court. 

9891.  It  would  be  well  if  you  could  tell  us,  if 
it  would  not  be  too  great  a strain  upon  your 
memory,  what  would  be  the  greatest  difference 
in  the  recent  cases  between  rents  valued  by  you 
and  rents  fixed  by  the  Sub-Commission  Court? 
— I could  not  tell  you  from  memoi-y. 

9892.  Would  it  be  30  per  cent.? — Oh,  dear 
no,  nor  20,  nor  15,  I think. 

9893.  You  say  the  county  court  judge  affirms 
your  rents  ? — Generally,  yes. 

9894.  Almost  invariably  ? — Almost. 

9895.  So  that  acting  in  an  official  capacity  for 
the  county  court  judge  you  value  renls  which  are 
affirmed  by  that  judge  ? — Generally. 

9896.  And  acting  as  the  landlord’s  valuer  for 
the  Sub-Commission  Court  in  the  same  county 
you  value  rents  materially  higher  than  the  court 
is  willing  to  fix  them  ? — Something  higher,  and 
acting  for  tenants,  I have  valued  for  a tenant  too. 

9897.  Do  you  value,  then,  for  the  tenants  ? — 
Yes;  I valued  in  a very  important  case  of  a 
tenant’s  which  came  before  the  Sub-Commis- 
sion. 

9898.  I suppose  you  valued  lower  than  the 
court  fixed? — No,  indeed,  strange  to  say. 

9899.  When  you  value  for  the  tenant  what  do 
you  do  ? — When  I valued  for  the  tenant  it  was  a 
very  peculiar  case,  and  the  figure  fixed  was  very 
close  to  mine  ; I do  not  think  there  was  2 per 
cent,  difference. 

9900.  I do  not  follow  your  answer  ? — I say 
there  was  a very  peculiar  case  before  the  Sub- 
Commission  Court  and  Appeal  Court,  and  it 
was  also  mentioned  before  the  Court  of  Appeal 
in  Dublin ; and  my  valuation  was  very  close, 
valuing  for  the  tenant.  It  is  a case  that  came 
befox-e  the  judges  in  Dublin. 

9901.  When  you  value  for  the  tenant  would 
you  say  that  you  are  as  much  below  the  rent  fixed 
by  the  court  as  you  are  above  it  when  you  value 
for  the  landlord? — No,  I was  above  it  in  this 
case. 

9902.  You  were  above  it  although  you  valued 
for  the  tenant  ? — Yes,  above  that. 

9903.  So 
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9903.  So  that  whether  you  value  for  the  land- 
lord or  for  the  tenant  you  generally  manage  to 
o-ct  higher  than  the  opinion  of  the  court? — No, 
ft  so  happened  that  I was  higher  in  both  cases 
than  the  Commission. 

9904.  Is  it  not  a somewhat  difficult  position  for 
you  to  be  placed  in,  to  act  as  an  arbiter  in  the 
county  court,  and  to  act  for  one  of  the  parties  in 
the  same  jurisdiction  in  the  court  of  a Sub-Com- 
mission?— No,  I put  what  I consider  the  value 
of  the  land  upon  it  in  either  case. 

9905.  When  you  act  in  the  Sub-Commission 
Court  they  think  your  values  too  high,  and  when 
you  act  in  the  county  court  the  judge  takes  your 
value  ? — It  has  come  to  that  in  some  cases. 

Mr.  Brodrick. 

9906.  What  instructions  do  you  get  as  to  im- 
provements from  your  county  court  judge? — I 
get  no  instructions  at  all. 

9907.  What  j'ou  do  is  simply  to  satisfy  your- 
self as  to  the  improvements  on  the  ground  and 
report  the  value  accordingly  ? — Exactly ; we 
allow  what  we  think  fair. 

9908.  You  do  not  have  in  your  mind  the  law 
of  the  business  at  all  ? — No,  we  leave  that  to  the 
judge. 

9909.  The  general  presumption  is  that  the  im- 
provements on  the  ground  belong  to  the  tenant, 
if  they  are  shown  by  the  tenant  ? — Yes. 

9910.  And  you  deduct  accordingly  from  the 
rent  you  fix  ? — Exactly. 

9911.  What  do  you  do  about  improvements 
that  you  do  not  consider  suitable  to  the  holding  ? 
— What  do  you  refer  to  ; specify,  please  ? 

9912.  You  find  buildings  ? — Buildings  we  do 
not  look  at  if  they  are  done  by  the  tenant. 

9913.  Your  system,  I understood  you  to  say, 
was  that  you  deducted  the  buildings  either  that 
belonged  to  the  landlord  or  to  the  tenant,  and 
then  valued  the  land? — No;  I value  the  land 
irrespective  of  buildings. 

9914.  I say  irrespective  of  buildings  ? — Unless 
the  landlord  has  built  them. 

9915.  If  the  landlord  has  put  very  good  build- 
ings on  the  land,  what  is  your  process  then  ? — If 
the  landlord  has  put  upon  the  farm  buildings  too 
good  for  it,  I do  not  put  the  full  value  upon  them, 
but  I put  on  whatever  would  be  the  full  value 
of  buildings  suitable  to  the  farm.  Those  are  very 
exceptional  cases  where  the  landlord  builds  much. 

9916.  In  valuing  land,  what  time  of  year  do 
you  go  upon  it?  Do  you  go  at  any  time  at 
which  you  are  called  upon  to  value  ? — Y es,  at 
any  time.  The  county  court  sits  four  times  a 
year  in  County  Cork. 

9917.  In  what  months?  — In  January,  iu 
March,  in  July,  and  in  November. 

9918.  Now,  take  January.  Suppose  the  county 
court  judge  were  fixing  the  value  of  a farm  at 
that  moment  under  snow? — We  cannot  go  out 
in  snow ; it  must  be  adjourned ; he  postpones  the 
case. 

9919.  Then  you  avoid  very  extreme  weather? 
— Y es.  “ 

9920.  Do  you  find  it  at  all  difficult  to  make 
up  your  mind  as  to  the  values  in  bad  weather ; 
do  you  think  that  your  mind  would  be  influenced 
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by  seeing  the  land  in  the  spring,  when  things  are 
better  ? — I would  rather  prefer  seeing  the  land 
when  it  is  in  grass,  but  we  dig  every  field  except 
they  are  very  small,  and  judge  by  the  soil  what 
it  ought  to  produce ; but  it  is  an  advantage  to 
go  upon  the  land  in  spring  or  summer. 

9921.  I suppose  an  inexpert  valuer  might  be 
very  much  influenced  by  the  time  of  year  at 
which  he  saw  the  land? — Oh,  very  much, 
certainly. 

9922.  Do  you  know  whether  your  valuation  is 
more  thorough  when  you  have  more  time  than 
the  Sub-Commissioners  have  to  give  to  it  ? — No, 
we  have  plenty  of  time ; in  either  case  we  have 
plenty  of  time. 

9923.  You  have  plenty  of  time  ? — Oh,  yes. 

9924.  What  sort  of  time  do  you  take  to  value 
a farm  of  five-and-twenty  or  50  acres  ? — I might 
go  over  a farm  of  50  acres  in  an  hour,  and 
another  farm  of  the  same  size  would  perhaps  take 
four  hours.  It  depends  altogether  upon  the  class  of 
land.  You  will  find  upon  one  farm  the  land  all 
the  same  as  to  its  texture  ; in  another  farm  you 
will  find  seven  or  eight  classes  of  soil  upon  the 
farm,  and  there  comes  in  a difficulty  ; you  even 
find  in  one  field  two  classes  of  land. 

9925.  Does  the  tenant  prove  any  of  his  im- 
provements before  you,  or  does  he  go  before  the 
county  court  judge  to  prove  them? — He  shows 
them  to  me  ; I inspect  all  the  improvements. 

9926.  Is  any  evidence  of  any  kind  taken  before 
you  on  the  land  ? — Simply  the  tenant’s  evidence, 
and  I have  “ noticed  ” the  agent  (or  landlord), 
and  if  he  comes  forward  and  disputes  an  “ im- 
provement,” and  says  the  tenant  has  not  done  it, 
but  that  he  has  done  it,  then  that  is  tested  in 
court. 

9927.  Have  you  ever,  in  these  investigations, 
heard  the  tenant  complain  that  he  had  not  got 
ample  protection  under  the  existing  law? — No, 
I do  not  think  they  ever  raise  the  question  of 
law  at  all  when  we  are  valuing  the  farm. 

9928.  Your  own  view  would  be  that  the  law, 
at  present  provides  protection  for  improve- 
ments, or  encouragement  to  the  tenants  to  make 
them  ? — Certainly. 

9929.  As  far  as  you  can  see,  you  are  able  to 
allow  for  the  improvements  on  the  land  in  making 
your  valuation  ? — Certainly. 

Mr.  M‘Cartan. 

9930.  Did  I understand  that  the  pay  of  the 
court  valuers  is  three  guineas  a day? — Yes. 

9931.  That  is  to  say,  you  get  three  guineas 
for  the  day  on  which  you  inspect  the  farm,  and 
three  guineas  for  the  day  on  which  you  come 
into  court? — Yes. 

9932.  And  you  go  out  and  inspect  the  farm 
before  there  is  any  evidence  given  in  court  at 
all?— Yes. 

9933.  And  it  may  happen  that  the  farm  you 
go  out  to  inspect  is  not  a holding  to  which  the 
Act  applies  ; it  may  be  excluded  as  a mill  holding, 
or  it  may  come  under  one  of  the  many  other 
exclusions? — Yes;  we  get  the  ordinary  notice 
to  value,  and  we  do  not  consider  that. 

9934.  So  that  this  expenditure  is  wholly 
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Mr.  Ml  Car  tan — continued, 
incurred  before  it  is  known  whether  the  Act 
applies  to  the  particular  holding  ? — Yes. 

9935.  The  tenant  may  not  be  a “ present  ” 
tenant? — We  do  not  inquire  into  that. 

9936.  No  matter  what  the  person  may  be,  if 
he  serves  a notice  on  your  court,  it  is  your  duty 
to  go  out  and  inspect  the  holding  before  you 
find  out  what  sort  of  a holding  it  is?— Quite 
80. 

9937.  You  say  you  have  a note-book? — Yes. 

9938.  Have  you  a copy  of  it  here? — No,  I 
have  not. 

9939.  Do  you  make  in  the  note-book  any  addi- 
tional entries  beyond  what  appear  in  your  book  ? 
— Yes,  I number  each  field  on  the  map  ; I put 
down  “ No.  1,”  and  then  put  in  my  note  book 
any  remarks  with  respect  to  that  field. 

9940.  Do  you  put  in  your  book  any  remark  as 
to  what  the  value  of  the  building  is? — The 
tenant  claims  buildings;  I generally  look  over 
them  and  put  a rough  value  in  case  I should  be 
asked  about  them  in  court. 

9941.  But  you  always  do  put  down  the  value 
of  the  buildings  ? — Yes. 

9942.  Because  you  cannot  say  what  may  turn 
up  in  court  afterwards? — Yes,  but  I cannot  say 
we  go  into  it  with  as  much  exactness  when  we 
know  the  tenant  built  them. 

9943.  At  all  events  you  put  down  something? 
—Yes. 

9944.  But  you  would  not  say  it  was  very 
exact? — No. 

9945.  Have  you  ever  had  occasion  to  revisit  a 

farm  after  the  evidence  given  in  court  ? — Only 
once.  .... 

9946.  Why  had  you  reason  to  revisit  it? — I 
mentioned  that,  a little  while  ago. 

9947.  The  boundaries? — Yes,  and  the  portion 
the  landlord  disputed. 

9948.  You  say  you  do  not  take  into  account 
the  fences  as  improvements? — No,  I said  in- 
ternal fences. 

9949.  Internal  fences  you  do  not  take  into  ac- 
count?— No. 

9950.  Do  not  you  think  internal  fences  add  to 
the  letting  value  of  a farm  ? — No,  I do  not. 

9951.  I will  give  you  an  example:  Suppose 
the  farm  is  divided  into  10  or  12  fields,  you  crop 
one  and  grass  another ; in  such  a case  as  that 
would  not  you  require  to  have  a fence  to  prevent 
the  cattle  going  into  the  crops? — Yes,  but 
suppose  you  change  the  system  of  that  farm  ; 
another  man  comes  in,  takes  on  another  system, 
and  throws  them  all  down. 

9952.  Take  grazing.  Could  you  get  along 
without  employing  herds  if  you  had  no  internal 
fences? — I do  not  mean  no  internal  fences ; we 
never  find  a farm  without  internal  fences. 

9953.  When  they  arc  there,  do  not  they  add 
to  the  letting  value  ? — I think  1 had  better 
explain. 

9954.  I should  like  to  hear  the  explanation  ?— 
You  generally  find  fences  crooked.  The  tenant 
throws  them  down  and  straightens  them,  then 
puts  in  a claim,  not  only  f-r  throwing  down  the 
crooked  ones  but  a claim  for  raising  the  straight 
ones. 

9955.  I am  not  putting  that  case,  but  where, 
for  the  purpose  of  farming  properly,  he  has  to 
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Mr.  M‘  Cartan — continued, 
make  the  necessary  fences ; is  not  the  farm  more 
valuable  with  those  fences  than  it  would  be 
without  them  ? — If  the  fields  were  too  large. 

9956.  Take  the  case  of  an  ordinary  small  farm 
in  Ireland  ?— In  the  case  of  an  ordinary  small 
farm  we  do  not  allow  them,  but  if  a field  were 
too  large  and  we  saw  that  it  was  necessary  to 
make  a new  fence,  we  would  allow  it. 

9957.  It  would  cost  the  farmer  more  to  use 
the  farm  without  the  fences  than  it  would  when 
they  were  made? — But  such  a case  never  arises. 

9958.  You  think  it  does  not  add  to  the  letting 
value? — No. 

9959.  Who  makes  the  fences  usually  ? — The 
tenant ; that  is,  those  fences  they  claim  for. 

9960.  You  were  saying  to  Mr.  Carson,  I think, 
that  the  estimate  put  on  by  a valuer  for  the 
tenant  in  court  is  extraordinarily  low  ? — 
Usually. 

9961.  Would  you  say  that  that  put  on  by  the 
landlord’s  valuer  is  extraordinarily  high  ? — Some- 
times. 

9962.  Your  value  is  not  always  adopted  by  the 
Sub-Commission  ? — No. 

9963.  You  swear  to  it  before  the  Sub-Com- 
mission, but  it  is  not  always  adopted  ? — No. 

9964.  But  it  is  invariably  adopted  by  the 
county  court  judge,  where  you  have  not  to  swear 
to  it  at  all  ? — Yes,  but  not  “ invariably.” 

9965.  Can  you  tell  me  what  is  your  standard 
of  valuation  when  you  go  to  value  a farm?— My 
standard  ? 

9966.  Yes,  the  prices.  Have  you  no  standard  ? 
What  would  be  your  standard  at  present? — I 
take  the  prices  of  my  own  farming.  At  present, 
and  during  the  last  few  months,  I look  upon 
young  stock  as  very  low. 

9967.  So  your  estimate  is  based  upon  the 
prices  you  get  yourself  for  your  stock  and  pro- 
duce ? — And  the  prices  going  in  the  fairs,  which 
I know  by  my  own  presence  in  them  and  my 
purchasing. 

9968.  Is  it  the  same  estimate  ycu  use  when 
valuing  for  the  landlord  in  the  Land  Commis- 
sion ? — Of  course. 

9969.  And  the  Commission  invariably  fix  the 
rent  at  a much  lower  price  ? — Not  much  ; it  is 
generally  pretty  close. 

9970.  Always  lower? — No,  not  always  lower. 

9971.  Is  it  ever  higher  ? — Very  seldom. 

9972.  Did  you  ever  know  a case  in  which  they 
fixed  the  rent  higher  than  you  valued  it  at? — 
Yes. 

9973.  Do  you  mean  to  tell  me  that  the  Land 
Commission  fixed  a rent  at  a higher  estimate  than 
the  landlord’s  valuer  swore  to  ? — Not  “ swore 
to  ” ; I very  often  value  for  landlords,  and  they 
will  not  produce  me,  in  fact  1 am  not  in  favour 
as  a landlord’s  valuer  ; I have  often  sent  in  my 
valuations,  and  they  have  said,  “ Oh,  we  cannot 
produce  you.” 

9974.  I am  talking  of  cases  where  yon  are 
produced  ? — No,  I think  not,  not  in  eases  where 
I am  produced. 

9975.  In  answer  to  Mr.  Sexton  you  stated  a 
case,  I think,  of  where,  with  an  expenditure  of. 
8/.  on  a holding  in  a wild  state,  the  increased 
letting  value  was  15s.  a year? — Fifteen  shillings 
a year. 

9976.  You 
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9976.  You  gave  5s.  of  that  to  the  tenant  as 
interest  ? — Oh,  no,  8s. 

9977.  Eight  shillings  to  the  tenant,  and  the 
balance  to  the  landlord  ? — Yes. 

9978.  That  is  the  7s.,  the  balance  ? — Yes,  it 
comes  to  that. 

9979.  On  what  principle  do  you  do  that? — 
Because  the  landlord  has  let  to  the  tenant  land 
in  which  there  was  a latent  capacity  of  produc- 
tion, and  there  was  no  latent  capacity  in  the  first 
case  I mentioned. 

9980.  Are  you  aware  that  in  the  Report  of  the 
Cowper  Commission  it  is  stated  that  the  principle 
of  the  Land  Acts  is  to  reserve  to  the  tenant  the 
whole  advantage  of  his  own  improvements? — 
We  do  not  consider  the  legal  points  at  all. 

9981.  Do  you  consider  that  the  tenant  is  not 
entitled  to  the  whole  advantage  of  his  own  im- 
provements?— No,  1 do  not,  because  the  landlord 
has  given  him  the  raw  material,  in  which  there 
was  a latent  capacity  of  production. 

9982.  And  which  the  landlord  would  never 
have  got ; the  landlord  has  run  no  risk ; the 
tenant  has  spent  the  capital,  and  the  landlord  has 
spent  nothing? — No;  I take  my  case.  When  I 
took  the  land,  I saw  in  that  land  latent  capaci- 
ties, and  I wanted  to  take  them  out  of  it.  If  one 
landlord  gives  me  land  that  is  better  than 
another,  I must  pay  for  it.  That  is  my  idea. 

Mr.  Sexton. 

9983.  Of  course  you  know  that  the  Court  of 
Appeal  have  held  that  when  you  have  given  to 
the  tenant  what  would  repay  him  his  outlay,  you 
are  to  exercise  your  discretion  as  to  dividing  the 
remainder  of  the  letting  value  between  the  land- 
lord and  the  tenant,  you  exercise  that  discretion 
by  giving  it  to  the  landlord  ? — In  this  case  it 
comes  to  that. 


Mr.  M‘  Cartan. 

9984.  Do  you  consider  the  want  of  water  on  a 
farm  is  a disadvantage  ? — Yes. 

9985.  Would  you  make  the  rent  not  so  high 
in  a case  of  that  kind  ? — I make  allowance  for 
water  always. 

9986.  Did  you  ever  know  a case  where,  as  in 
Middleton,  say,  the  case  has  happened  there, 
after  the  valuer  had  given  his  testimony,  he  did 
not  know  whether  there  was  water  on  the  hold- 
ing or  not  ? — That  was  very  strange. 

9987.  They  thought  so  in  the  court,  I believe, 
too  ? — I have  not  heard  it.  The  tenant  generally 
calls  attention  to  all  these  things,  you  see. 

9988.  The  attention  of  this  valuer  was  called 
to  it  at  the  time  ; in  answer  to  Mr.  Carson  I think 
you  said  that  the  Sub-Commissions  began  to 
make  a further  reduction  of  rents  or  to  reduce 
them  on  a higher  scale  from  1884  ? — I think 

9989.  I believe  the  Cowper  Commission,  in 
its  report,  after  hearing  evidence,  said  that  in 
the  Sub-Commissions  from  the  end  of  1885  the 
scale  of  reductions  was  from  10  to  14  per  cent, 
below  the  scale  of  previous  years  ? — I cannot,  of 
course,  be  accurate  upon  those  points. 

9990.  Are  you  aware  that  in  that  report  it  is 
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said  that  Sir  John  Ball  Greene  said  the  amount 
of  the  rental  of  Ireland  was  then  13  millions?— 
No,  I am  not. 

9991.  And  that  in  1881,  28  per  cent,  of  the 
total  value  was  due  for  rent,  and  in  1 886,  when 
the  value  had  fallen  from  46  millions  to  31  mil- 
lions, the  rent  claimed  was  42  per  cent,  (would 
that  surprise  you?),  and  also  that  in  live  stock  in 
1886  there  was  a depreciation  of  9 millions  alone, 
or  nearly  three-fourths  of  the  entire  rent,  pay- 
able. Now,  bearing  that  in  mind,  do  you  think 
it  is  a safe  rule  for  you  to  follow  to  allow  only 
one -third  of  the  gross  produce  to  the  tenant  for 
working  expenses  ? — I think  it  is  fair. 

9992.  You  think  it  is  fair  ? — I do. 

9993.  The  produce  varies  very  much? — Oh, 
yes  ; but  you  cannot  meet  all  fluctuations. 

9994.  Take,  for  example,  last  year,  when  the 
price  for  potatoes  was  very,  very  low,  I believe 
as  low  as  it  had  been  for  many  years,  would  the 
price  pay  to  produce  them  then  ? — The  price  was 
low,  but  the  crop  was  a very  heavy  one ; the 
crop  paid  fairly,  I think,  last  year. 

9995.  You  would  not  contend  for  a moment, 
I am  sure,  that  the  increase  in  produce  would  in 
any  way  make  up  the  average  for  the  reduction 
of  price  in  last  year’s  crop  ? — I think  it  did.  I 
think  potatoes  paid  fairly  last  year  in  County 
Cork. 


9996.  Well,  I do  not  think  you  will  get  many 
in  Ireland  to  agree  with  you  upon  that.  Have 
you  met  with  any  cases  of  town-parks  ? — No,  I 
have  not ; we  have  had  the  accommodation  lands, 
such  as  a cottage  garden  and  those  things; 
market  gardens. 

9997.  But  you  know  something  about  them? 


9998.  Would  you  agree  in  this  suggestion : 
Mr.  Knipe,  in  his  report  says  : “ I think  that 
the  holders  of  town-parks  should  be  enabled  to 
apply  to  the  Land  Commission  to  get  a fair  rent 
fixed.  I cannot  see  why  the  population  of  any 
town  should  be  taken  as  a basis  from  which  to 
exclude  the  owners  of  town-parks  from  the 
benefits  of  the  Land  Act.  Land  in  close  proxi- 
mity to  a thriving  and  populous  town  will  be 
more  valuable  than  the  town-parks  adjacent  to  a 
village.  These  facts  will  be  taken  into  consi- 
deration by  the  Commissioners  when  fixing  the 
rents.  The  landlord  should  have  power  to  re- 
sume possession  of  a town-park  upon  satisfying 
the  Commission  that  the  land  was  bond  fide  re- 
quired for  building  or  public  purposes,  and  upon 
paying  to  the  tenant  such  compensation  for  im- 
provements and  disturbance  as  the  court  might 
deem  just.”  Would  you  have  any  difficulty,  in 
case  town-parks  were  admitted  to  the  benefit  of 
the  Act,  in  fixing  a fair  rent  on  a town-park, 
considering  its  proximity  to  a town,  and  the 
value  it  has  for  accommodation  land  ; do  you 
consider  yourself  competent  to  do  it  ? — I think  it 
would  be  fair  if  I was  allowed  by  law  to  fix  the 
fair  rent  on  it;  to  take  into  account  the 
character  of  the  land. 

9999.  But  let  me  ask,  do  you  think  you  would 
be  competent  to  take  into  consideration  all  the 
circumstances  and  fix  a fair  rent  to  which  the 
landlord  would  be  entitled  ? — Yes,  I think  I would 
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Mr.  M‘  Cartan — continued, 
be  competent,  but  I think  I would  put  a very 
heavy  rent  on  a banker  or  professional  man. 

10000.  I have  no  doubt  that  you  would  ; as 
to  the  mill  holdings,  have  you  any  experience  of 
them  ? — No,  I have  not.  Most  of  the  mill 
holdings  now  are  agricultural  holdings,  because 
the  mills  are  all  going  to  ruin  ; they  are  not 
working.  I valued  one  mill  holding. 

10001.  I suppose  you  are  aware  from  your 
own  • experience  that  formerly  the  leases  given 
out  by  the  landlords,  who  were  not  hard  on  their 
tenants,  contained  a covenant  obliging  a tenant 
to  have  his  corn  ground  in  a mill  on  the  manor 
estate  ? — Yes. 

10002.  That  has  ceased,  I believe;  there  is  not 
much  grinding  going  on  now  at  all  ? — No. 

10003.  I suppose  in  most  of  the  cases  you 
know  of  mill  holdings  the  mills  are  gone  out  of 
use  altogether? — Yes. 

10004.  Would  you  suggest  that  in  most  cases 
the  farms  should  be  admitted  to  the  fair  rent 
provisions  of  the  Act  ? — Certainly. 

10005.  Would  you  also  suggest  that  in  cases 
of  sub-letting  before  the  passing  of  the  Act,  and 
where  there  is  no  loss  to  the  landlord,  the  tenant 
should  not  be  deprived  of  having  a fair  rent 
fixed  because  of  that  sub-letting  ? — That  is  a 
case  I could  not  answer  “ Yes  ” or  “ No,”  because 
I know  different  instances  where  there  is  but  a 
small  sub-letting  ; we  will  say  that  the  tenant 
holds  20  acres,  and  is  sub-letting  two  or  three 
acres,  I certainly  think  there  ought  to  be  fair 
rents  fixed  there. 

10006.  In  all  cases  where  there  is  no  loss  to 
the  landlord,  and  where  the  sub-letting  was 
before  the  passing  of  the  Act  of  1881,  would 
you  not  admit  those  ? — I would  not  admit  cer- 
tainly where  there  was  a sub-letting  in  a case 
where  the  middleman,  as  I may  call  the  tenant, 
receives  a very  heavy  rent,  far  beyond  his  own, 
from  his  sub-tenant,  I would  exclude  that  man  ; 
I think  it  is  not  fair  to  admit  him. 

10007.  I do  not  understand;  but  do  you  mean 
this  : that  where  the  farmer  receives  from  the 
sub-tenant  a rent  greater  than  the  rent  he  pays 
to  the  landlord,  you  would  not  admit  a man  of 
that  kind  ? — Where  that  is  considerable. 

10008.  But  suppose  he  only  receives  a very 
small  portion  of  rent  from  him,  what  would  you 
do  ? — I would  admit  him  ; it  is  not  fair  to  put 
him  out. 

10009.  What  proportion  would  you  say? — I 
think  if  he  gets  the  same  rent  as  that  which  he  is 
paying  himself,  that  would  be  fair ; but  some- 
times they  get  double  that,  they  are  the  worst 
landlords  going,  those  middlemen. 

10010.  Usually  these  sub-lettings  are  in  respect 
of  cottier  houses,  are  they  not,  with  small  patches 
attached  ? — Something  more  than  that. 

10011.  Is  that  the  general  rule? — It  is. 

10012.  And  in  these  cases  would  you  admit 
them  to  the  benefits  of  the  Act? — Certainly. 

10013.  Now,  as  to  the  shortening  of  the  judicial 
term,  you  seem  to  be  against  that.  Are  you 
aware  that  the  Cowper  Commission  recommended 
that  the  judicial  term  should  be  shortened  from 
fifteen  to  five  years  ? — Yes,  I have  heard  it. 

10014.  Do  you  think  there  would  be  any  dis- 
advantage if  it  was  shortened  to  at  least  seven 
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years  ? — Not  if  the  rents  could  be  fixed,  as  was 
remarked  a while  ago  (by  I forget  whom),  on 
the  lands ; then  go  to  the  Sub-Commission 
Court  as  an  appeal. 

10015.  Is  it  not  a fact,  as  you  know,  that  with 
the  Sub-Commissions  there  is  not  nearly  the 
same  trouble,  or  excitement,  or  expense  in  the 
cases  fixed  at  present,  that  there  used  to  be  at 
the  beginning  of  the  system  ?—  Quite  true. 

10016.  Is  it  not  much  more  simple  and  easy  ? 
— But  it  is  expensive. 

10017.  But  it  is  not  so  expensive  as  it  was 
then  ? — I am  not  sure  of  that. 

10018.  I dare  say  if  the  farmers  knew  of  the 
principles  acted  upon  in  the  county  court  they 
would  not  trouble  themselves  so  much  about  the 
employment  of  professional  men  valuers  or 
advocates  ? — Yes. 

Mr.  Fuller. 

10019.  I suppose  your  endeavour  is  in  valuing 
not  to  value  so  as  for  the  tenant  to  be  rented  upon 
his  improvements,  is  that  so  ? — Yes. 

10020.  Do  you  consider  that  you  succeed  in 
that  ? — Well,  generally  they  are  satisfied ; I meet 
them. 

10021.  Never  mind  whether  they  are  satisfied 
or  not ; is  there  a rent  put  upon  the  tenant’s  im- 
provements by  the  system  which  you  adopt  ? — 
I think  so. 

10022.  You  think  there  is  ? — I think  so. 

1 0023.  That  is  contrary  to  your  evidence,  that 
it  should  be,  and  yet  under  the  system  you  can- 
not help  yourself  ? — Excuse  me,  I have  not  caught 
your  question,  then. 

10024.  I understood  you  to  say  that  you  did 
not  wish  to  put  a rent  upon  the  tenant’s  improve- 
ments ? — Yes,  certainly. 

10025.  But  the  effect  of  your  valuing  is  that 
you  do  put  a rent  upon  tenant’s  improvements  ? — 
It  appears  so  upon  these  old  improvements  done 
years  ago,  by  whom  we  know  not,  the  tenant 
never  knows  who  has  done  them. 

10026.  In  that  particular  instance  you  gave 
me  just  now  of  81.  being  laid  out,  which  returned 
a value  of  15s.  an  acre,  upon  land  which  was 
only  worth  Is.  an  acre  ? — Four  shillings,  I 
said. 

10027.  I am  speaking  of  the  one  where  you 
laid  out  87.  and  it  came  eventually  to  be  worth 
15s.  an  acre? — I said  that  was  worth  4s.  in  its 
rough  state. 

10028.  It  was  worth  4s.  an  acre  ? — Four 
shillings  an  acre. 

10029.  In  its  wild  state? — Yes. 

10030.  Then  you  allowed  the  tenant  8s.,  that 
is  5 per  cent,  upon  that  capital? — Yes,  upon  his 
outlay. 

10031.  And  the  landlord  7s.  ? — Oh,  no. 

10032.  That  is  to  say  the  difference  between 
15s.  and  8s.,  the  7s.  went  to  the  landlord ; that 
was  an  increase  of  3s.? — Exactly. 

10033.  Now  does  it  not  strike  you  that  that 
is  a serious  impediment  to  a tenant  to  reclaim 
land,  because  this  was  a case  of  reclaimed 
land  ? — No  ; I do  not  think  so.  You  must  bear 
in  mind  that  a great  portion  of  those  lands 
such  as  I have  mentioned  about  the  last  case 
are  reclaimed  without  any  cost  to  the  tenant, 
though 
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Mr.  Fuller — continued. 

though  I value  it  at  81.,  because  he  lets  that 
in  “ score  ” land,  he  gives  a “ score  ” strip,  say, 
to  a labourer,  and  this  labourer  limes  and  tills 
that  portion  of  land  and  gives  it  back  to  him 
after  three  or  four  crops ; there  is  a large 
quantity  reclaimed,  but  no  money  is  spent  upon 
it  by  the  tenant. 

10034.  Here  are  3s.  an  acre  that,  added  to  the 
value  of  the  land  for  the  tenant’s  improvements, 
goes  directly  into  the  landlord’s  pocket  ? — Yes. 

10035.  Is  not  that  a rent  upon  tenant’s  im- 
provements ? — It  is. 

10036.  It  is,  although  according  to  your 
system  (I  do  not  say  it  is  everybody’s  system) 
you  could  not  help  yourself  putting  a rent  upon 
the  tenant’s  outlay  ? — It  comes  to  that. 

10037.  Therefore,  as  a matter  of  fact,  in  this 
particular  instance  under  your  system  you  do 
put  a rent  upon  the  tenant’s  outlay  ? — Y es. 

10038.  Now  let  me  put  another  fact.  I asked 
a former  witness  a question  as  to  this  fact : I 
knew  of  a place  in  Achill  Island  where  an  en- 
closure took  place  of  something  like  10  or  12 
acres,  some  40  or  50  years  ago,  on  the  side  of  a 
mountain,  which  could  not  have  been  worth,  in 
its  primitive  state,  more  than  a shilling  an  acre 
at  the  outside.  A house  was  built  upon  it ; 
necessary  buildings  were  put  upon  it,  and  the 
land  was  reclaimed  ; and  I asked  that  witness 
whether,  considering  that  land  was  now  worth  1/. 
an  acre,  he  would,  in  fixing  a fair  rent  upon  it,  have 
fixed  it  at  1/.  an  acre  ; he  said  he  would ; 
would  it  be  so  in  your  case  ? — Oh,  no ; because 
I would  take  off  what  I believed  it  cost  the  tenant 
to  improve  it. 

10039.  You  would  have  no  evidence  of  it ; it 
would  not  be  in  your  map,  as  I understand  your 
map  only  goes  back  48  years ; this  is  apparent 
to  anyone  who  sees  it ; but  there  is  no  one  ready 
to  prove  it ; would  you  therefore  in  your  valua- 
tion value  that  at  the  rent  the  land  is  worth  at  this 
present  moment  ? — That  has  been  my  practice. 

10040.  Therefore  would  not  that  instance  be  a 
case  of  putting  a rent  upon  a tenant’s  improve- 
ments ? — It  would,  but  I rather  think  that  if  that 
was  proved  in  court  the  county  court  judge  would 
come  forward  and  say,  “You  must  allow  this 
man  for  his  improvements.” 

10041.  But  there  are  no  improvements,  there  is 
nothing  he  has  made  there  ? — Yes,  I see  the 
difficulty. 

10042.  Upon  any  system  that  the  valuers  go 
upon,  upon  the  present  system  which  is  brought 
before  us,  you  are  almost  forced  to  put  a rent 
upon  a tenant’s  improvements  ? — I see  ; the 
system  breaks  down  there. 

10043.  You  said  early  this  afternoon  that  you 
are  very  anxious  that  there  should  be  two  valuers 
rather  than  one  ; could  you  tell  me  on  what  par- 
ticular points  you  have  doubts  in  your  mind, 
whether  it  is  as  regards  the  tillages  or  the  value 
of  the  land  in  its  various  qualities,  or  what  the 
points  are  ? — Because,  as  I asserted  at  the 
beginning,  I feel  it  is  a very  responsible  position 
to  be  in  to  fix  the  rent. 

10044.  But  upon  what  points  ? — As  to  the 
value  of  each  portion  of  that  land ; and  I would 
wish  to  have  a second  person  to  consult  with. 

10045.  As  to  the  intrinsic  value  of  the  land  in 
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its  present  state? — No,  the  general  value  of  the 
farm.  It  is  only  an  opinion  that  a man  can 
give  as  to  the  value  of  a farm.  I defy  any  man  to 
state  the  actual  value ; he  gives  his  opinion ; 
there  is  no  standard  by  which  you  can  take  up  a 
cartload  of  clay  and  say,  “That  is  worth  so 
much  an  acre,”  you  only  give  your  opinion  of 
what  it  is  worth  after  working  it  out,  aspect  and 
locality  come  in,  and  I would  wish  to  have  a 
second  to  consult  with  on  all  those  points. 

10046.  Then  of  what  value  would  be  two 
opinions  instead  of  one ; suppose  you  differed, 
would  you  split  the  difference? — Probably.  I 
think  it  would  be  very  fair.  If  I thought  it 
worth  10s.,  and  he  thought  it  worth  12s.,  we 
would  divide  the  difference.  I look  upon  it  as 
one  of  the  most  difficult  positions  to  be  in,  to  put 
a value  upon  a farm  that  you  never  saw  before. 

10047.  Then  respecting  shorter  periods,  do 
you  consider  that  short  periods  would  deter 
farmers  from  improving  their  land  ; that  is  to 
say,  between  the  thirteenth  and  the  fifteenth  year  ? 
— 1 fear  in  many  cases  they  would  not  improve 
for  the  last  two  years  or  so  of  their  term. 

10048.  Then  do  I infer  from  that  that  if  at 
the  end  of  the  period  you  went  upon  the  land  to 
value  it  for  the  sake  of  fixing  a new  rent,  you 
would  then  put  a rent  upon  the  improved  con- 
dition of  the  land,  although  the  whole  improve- 
ment took  place  by  the  tenant? — No  ; I should 
do  as  I had  done  before:  allow  him  for  his 
improvements  ; those  are  all  registered,  you  know. 

10049.  Then  you  would  not  alter  the  letting 
value  ? — I would  come  down  in  my  value  of  the 
land  but  not  change  the  improvements — those 
are  all  registered — we  have  them  on  our  notices. 

10050.  Then  I gather  from  you  that  you 
would,  according  to  your  system,  put  a rent  upon 
the  improved  value  by  the  tenant ; if  there  is  a 
fear  in  the  mind  of  the  tenant  two  years  before- 
hand he  would  say,  “ I am  going  to  be  rented  on 
my  improvements,  I will  therefore  beggar  my 
farm  the  next  two  years,”  and  if  that  is  likely 
to  take  place  I want  to  know  from  you,  as  a 
valuer,  whether  that  would  be  ja  preventitive  of 
your  valuing  upon  his  improvements? — No,  I do 
not  see  how  it  would  make  any  difference.  I 
value  the  land  in  its  present  state,  allowing  him 
still  for  his  improvements. 

10051.  Then  you  think  it  would  make  no 
difference  to  the  tenant  ? — I do  think  it  would 
make  a great  deal  of  difference  to  the  tenant. 
As  it  is  when  I am  valuing  on  a fall  of  prices, 
then,  of  course,  I must  lower  my  value. 

10052.  I do  not  think  you  see  my  point.  You 
say  that  shorter  periods  would  very  likely  induce 
tenants  in  the  last  two  years  of  their  tenancy  to 
deteriorate  their  land  ? — For  fear  lest  they  might 
be  rented  upon  the  improved  state  of  their  farms. 
I think  they  would  allow  furze  to  grow ; they 
would  not  go  grubbing  up  furze  to  keep  it  down. 

10053.  That  is  a deterioration? — Yes,  it  is. 

10054.  They  would  not  cultivate  as  they  other- 
wise might? — Yes. 

10055.  Is  that  a fair  position  for  a tenant  to 
take,  that  he  wants  to  be  guarded  against  being 
rented  for  his  improvements,  is  it  a fair  thing  ? — 
Those  are  not  improvements ; those  are  the 
natural  course  of  tillage  ; in  the  natural  course 
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Mr.  Fuller — continued. 

of  tillage  you  have  the  right  to  grub  up  your 
furze  as  it  grows  ; he  would  cease  to  do  that. 

10056.  Is  it  a justifiable  fear  on  the  part  of 
the  tenant  that  he  will  be  rented  upon  his  im- 
provements ? — I cannot  say  that. 

Mr.  T.  W.  Russell. 

10057.  It  is  a very  important  question  : Do 
the  valuers  going  upon  a farm  in  a high  state  of 
cultivation  put  a higher  rent  upon  it  than  they 
would  put  upon  a farm  that  is  not  in  a high  state 
of  cultivation? — It  is  a difficult  question  to 
answer. 

Mr.  Macartney. 

10058.  Do  you  speak-  for  other  valuers  than 
yourself? — Oh,  no;  1 am  only  speaking  for  myself. 
You  find  a farm  in  a high  state  of  cultivation; 
you  dig  into  it,  and  you  find  that  farm  contains 
an  inferior  quality  of  land ; you  do  not  put 
upon  it  the  value  that  you  would  put  upon  it  in 
its  improved  state,  but  you  put  upon  it  what  you 
believe  is  its  intrinsic  value,  and  vice  versa. 

Mr.  Fuller. 

10059.  Now  on  the  subject  of  draining  you 
told  us  just  now  that  you  would  not  allow  any- 
thing for  drains  unless  you  could  follow  the  out- 
lets?— Yes. 

10060.  Now  in  your  knowledge  of  farming 
would  not  the  land  itself  show  that  it  wanted 
draining  if  those  drains  were  stopped  ? — It  would, 
and  it  does  show  because  you  find  where  the 
drains  are  stopped  that  the  land  bursts  up  here 
and  there. 

10061.  But  suppose  you  find  the  land  drained 
and  yet  could  not  see  the  outlet,  would  not  you 
give  the  credit Jto  the  tenant  then  ? — No,  I never 
do. 

10062.  Why  not  ? — Because  it  is  utterly  use- 
less. 

10063.  But  after  it  is  drained,  because  you 
cannot  see  the  mouth,  it  does  not  necessai'ily 
follow  that  the  water  has  not  got  the  means  of 
getting  away  somewhere  else? — It  cannot  get 
away. 

10064.  Then  the  land  would  be  wet,  would  it 
not  ? — And  you  find  it  wet  here  and  there. 


Mr.  Fuller — continued. 

10065.  I ask  if  the  land  is  drained,  and  that 
condition  has  been  brought  about  by  draining, 
because  you  cannot  see  the  mouth  of  the  drain, 
and  sec  where  the  water  comes  out ; do  you  not 
then  give  the  credit  to  the  tenant  ? — That  de- 
pends upon  the  season.  If  I visited  it  in  the 
summer,  of  course  it  is  dry,  but  if  in  winter,  it 
would  be  otherwise. 

10066.  That  is  a very  haphazard  way  of  valu- 
ing ; you  would  give  him  credit  if  you  found  it 
dry  ?— Certainly,  in  winter. 

10067.  You  said  just  now,  and  I could  not 
quite  follow  you,  that-  you  took  into  considera- 
tion the  quality  of  the  stock  on  the  farm,  and 
not  the  number  of  the  stock,  in  fixing  rent ; 
what  do  you  mean  by  that  ? — The  quality  is 
very  important.  If  you  see  cattle  on  a farm  in 
good  condition,  it  is  a very  good  test  as  to  the 
quality  of  the  herbage. 

10068.  Where  they  are  up  in  flesh  or  in  beef, 
do  you  mean  the  general  appearance  of  them  ? — 
If  you  see  them  “ weedy  ” you  may  be  sure  there 
is  bad  herbage  ,-  I think  it  is  a very  great  help. 

10069.  Is  that  your  practice  as  a farmer  ; do 
not  you  think  there  is  something  in  breed? — 
Certainly. 

10070.  Then  why  discourage  a man  putting  a 
high  rent  upon  a well-bred  animal  ? — I would  not 
do  such  a thing  as  that ; we  do  not  find  many 
of  those  well-bred  animals  amongst  tenant- 
farmers,  I would  say. 

10071.  You  say  that  you  take  one-third  of  the 
gross  receipts  of  the  arable  farm  as  a fair  rent 
for  the  landlord? — Yes,  I think  that  is  fair, 
about  a third. 

10072.  Is  that  the  rent  you  pay? — Yes,  about 
a third. 

10073.  Do  you  keep  accounts  ? — Yes. 

10074.  And  you  can  afford  to  pay  one-third  of 
your  gross  receipts  to  the  landlord  ? — About 
that ; something  about  a third. 

10075.  Have  you  ever,  asked  that  question  on 
English  soil? — No. 

10076.  I heard  you  say  you  went  into  De- 
vonshire?— I did,  but  I never  asked  that  ques- 
tion. I went  through  several  farms  there. 
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Mr.  Brodrick. 

Mr.  Carson. 

Mr.  Dillon. 

Mr.  Hayes  Fisher. 
Mr.  T.  M.  Healy. 
Mr.  Kenny. 


Mr.  Macartney. 

Mr.  M‘Cartan. 

Mr.  John  Morley. 
Mr.  T.  W.  Russell. 
Mr.  Sexton. 


The  Right  Honourable  JOHN  MORLEY,  in  the  Chair. 


Mr.  Justice  Bewley,  called  in;  and  Examined. 


Chairman. 

10077.  You  were  appointed  Judicial  Commis- 
sioner of  the  Land  Commission  and  a Judge  of 
the  Supreme  Court  of  Judicature  in  Ireland  in 
December  1890? — I was  appointed  in  December 
1890. 

10078.  And  before  that? — Before  that  I was 
a member  of  the  Irish  Bar  from  Michaelmas 
Term  1862,  and  I was  appointed  a Queen’s 
Counsel  in  Hilary  Term  1882. 

10079.  And  you  had  had  practice  in  land 
cases  ? — I had  a great  deal  of  practice  in  busi- 
ness under  the  Land  Acts,  and  also  in  advising 
on  cases  connected  with  the  law  of  landlord  and 
tenant  in  Ireland,  both  in  the  North,  South, 
East,  and  West. 

10080.  Now  your  duty  is  to  preside  over  the 
sittings  of  the  Land  Commission  held  in  Dublin 
and  all  over  Ireland  ? — Yes,  I have  to  preside  over 
the  sittings  of  the  Land  Commission  both  in  the 
country  and  in  Dublin.  We  sit  in  all  the  counties 
in  Ireland,  with  the  exception  of  a few  counties 
in  the  neighbourhood  of  'Dublin. 

10081.  That  is  for  rehearing  and  appeals? — 
Yes.  “Rehearings”  are  the  rehearing  of 
cases  heard  before  a Sub-Commission ; “ appeals  ” 
are  appeals  from  the  county  court  judges  ; and 
in  the  case  of  the  county  court  judges  the  appel- 
late jurisdiction  extends  not  only  to  fair  rent 
cases  and  true  value  cases,  but  also  to  cases  of 
claims  for  compensation  under  the  Act  of  1870. 

10082.  Then  you  sit  in  Dublin  with  Mr.  Fitz- 
Gerald, and  hear  motions  in  fair  rent  cases  ? — 
Yes;  Mr.  FitzGerald  and  I take  those,  because 
they  generally  raise  matters  of  almost  exclusively 
a legal  nature;  we  have  a great  many  such 
motions. 

10083.  Do  all  the  appeals,  including  in  that 
term  rehearings,  actually  come  on  for  hearing  ? — 
No,  a vast  number  of  them  are  ultimately  with- 
drawn or  settled.  Some  are  withdrawn  some 
time  before  the  hearing,  and  some  are  not  with- 
drawn until  they  are  actually  called  on  for  hear- 
mg.  One  of  the  reasons  of  that  is  that  at  a compa- 
ratively small  expense  either  party  can  insure  a 
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fresh  and  independent  valuation  by  one  or  two 
court  valuers.  There  is  a stamp  of  Is.  on  an 
appeal  notice  in  small  cases  and  10s.  in  large 
cases.  Then  when  the  appeal  is  taken  (meaning 
by  an  “ appeal  ” also,  of  course,  notices  of  re- 
hearing) we  send  down  now  two  court  valuers 
to  make  a careful  and  independent  valuation,  as 
you  have  been  told.  When  their  valuation  is 
made  a notification  is  given  to  each  party  of  the 
result  of  the  valuation,  and  then  if  the  valuation 
coincides  with  the  fair  rent,  or  is  near  the  fair 
rent,  either  party,  if  he  so  thinks  fit,  can  with- 
draw his  appeal  at  what  is  a comparatively  small 
expense  ; even  up  to  the  very  time  of  hearing  he 
can  withdraw,  thereby  saving  some  expense. 
Sometimes  in  court,  if  he  withdraws  when  the 
case  is  called  on,  he  saves  half  the  solicitoi'’s  fee. 

10084.  Now  will  you  give  the  Committee 
some  idea  of  the  amount  of  your  work  ; take,  for 
example,  the  year  1891  ? — Yes.  I was  appointed, 
as  I said,  in  December  1890  ; and  I entered  on 
the  hearing  of  fair  rent  appeals  in  January  1891. 
In  the  course  of  the  year  1891  I delivered  judg- 
ment in  1,485  cases.  Those  were  all  contested 
cases,  fully  heard  out;  and  in  211  of  those  legal 
questions  arose. 

10085.  Only  in  211? — In  211  out  of  the 
1,485.  Some  of  those  were  very  serious  and 
difficult  questions.  It  so  happened  that  the  very 
first  sitting  I had  was  at  Monaghan,  and  there 
a case  came  before  me  that  I think  has  been 
mentioned  before  the  Committee  more  than  once, 
the  case  of  Hagan  v.  Jackson,  which  involved  a 
very  important  question  as  to  the  effect  on  a 
“ present  ” tenancy  of  the  taking  of  a small  addi- 
tional piece  of  land  from  an  adjoining  tenant  and 
having  a rent  fixed  on  the  whole.  I looked  upon 
that  case  as  one  of  very  great  importance,  and 
took  a great  deal  of  trouble  about  it. 

10086.  Do  not  trouble  to  go  into  the  case ; but 
you  say,  generally,  that  21 1 out  of  the  1,485  were 
cases  involving  points  of  law ; may  I ask  what 
was  the  character  of  the  other  1,200  and  odd 
cases ; were  they  mainly  on  valuation  ? — Oh,  of 
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Chairman  -continued. 

course,  a large  proportion  of  them  were.  Of  the 
1,485  contested  cases,  211  were  questions  of  law. 
Even  some  of  those  questions  of  law  related  to 
valuation  in  this  way  : questions  as  to  the  im- 
provements, legal  questions  as  to  the  right  of 
exemption,  and  so  forth. 

10087.  But  a very  large  portion  (and  you  will 
see  the  reason  for  my  putting  this  question  to 
you  a little  later  on)  of  the  cases  that  come  to 
you  on  appeal  are  cases  in  which  valuation  is  the 
most  important  element  for  you  to  decide  ? — It 
is  the  most  important  question ; there  is  no  doubt 
about  it,  by  far  the  greatest  proportion. 

10088.  We  will  take  a note  of  that.  In  1892 
how  many  judgments  did  you  deliver?— In  1892 
I delivered  judgment  in  1,559  appeal  cases,  and 
in  361  of  those  legal  questions  arose. 

10089.  Then  in  1893?— In  1893  I delivered 
judgment  in  1,105  appeal  cases,  and  of  these 
there  were  303  involving  legal  questions  ; and  up 
to  the  31st  May  of  the  present  year  I delivered 
judgment  in  391  cases,  and  in  116  of  those  (a 
very  large  proportion)  legal  questions  arose ; 
that  is  to  say,  taking  all,  up  to  the  end  of  May 
last  I delivered  judgment  in  4,540  cases  fully 
heard  out,  and  in  991  legal  questions  arose  ; 
and  since  this  return  was  made  to  May  I have 
had  several  sittings  and  other  legal  questions 
have  arisen,  so  that  I have  delivered  judgment  in 
substantially  over  a thousand  cases  in  which  legal 
questions  arose. 

10090.  Now  besides  appeals  you  make  Orders 
on  Motions  ? — Yes;  sometimes  a very  great 
number. 

10091.  Will  you  tell  us  what  is  the  mode  of 
procedure  ; kindly  explain  to  us  what  an  Order 
on  Motion  amounts  to  ? — Well,  there  are  various 
kinds  ; it  would  be  almost  impossible  to  say  what 
they  all  are. 

10092.  But  what  is  the  form ; how  is  the 
Motion  made  ? — There  are  two  classes  of 
Motions;  some  of  them  are  made  ex  parte  without 
any  notice  to  the  other  side,  either  by  solicitor  or 
counsel  appearing  before  us  in  Dublin;  that  is 
in  simple  matters.  Then  there  are  other  Motions 
of  which  notice  is  given  to  the  opposite  party 
which  are  sometimes  heard  at  very  great  length 
and  take  up  a good  deal  of  time. 

10093.  And  involve  decisions  of  importance  ? 
— Sometimes  they  involve  decisions  on  important 
points  of  law.  Amongst  others  I may  mention  a 
case  of  Spencer  v.  Tedcastle,  a well-known  de- 
mesne land  case  ; that  raised  a very  important 
question  of  law,  and  which  ultimately  went  to 
the  Court  of  Appeal. 

10094.  Then  the  number  of  appeals  pending 
on  the  1st  January  1891,  when  you  began,  was 
what? — On  the  1st  January  1891,  there  were 
then  pending  6,595  appeals.  It  looked  almost 
hopeless  then  to  get  through  our  appeals,  and  in 
the  interval  between  that  and  the  31st  March  of 
the  present  year  there  were  6,633  additional 
appeals  lodged  ; so  that  I may  say  the  total 
volume  of  appeals  worked  on  in  that  time  was 
13,228. 

10095.  How  many  appeals  have  you  disposed 
of  ? — There  remain  now  for  hearing  only  459. 
Of  course,  I need  hardly  say  that  the  large  bulk 
of  those  13,228  were  settled  or  withdrawn,  for  I 
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have  already  said  that  I only  delivered  judgment 
in  4,540.  ' ” 

10096.  Before  we  go  any  further  into  the 
matter  of  the  manner  of  your  hearing  of  appeals 
what  have  you  to  tell  us  about  a subject  that  has 
interested  us,  that  of  the  reporting  of  your  judg- 
ments ? — Oh,  the  reporting  of  judgments,  I saw 
that  had  been  noticed  before  the  Committee.  In 
my  opinion  judgments  in  land  cases  are  now 
very  well  reported,  and  sufficiently  reported. 
Some  years  ago,  no  doubt,  land  cases  were 
neglected.  Immediately  after  my  appointment 
as  Judicial  Commissioner  I received  an  official 
communication  from  the  Incorporated  Council 
of  Law  Reporting  to  say  that  they  proposed  to 
appoint  a permanent  reporter  in  my  court,  and 
asking  me  to  give  the  same  facilities  as  every 
judge  does.  I need  hardly  eay  that  I was  very 
glad  to  do  that,  for  it  is  of  very  great  importance 
to  the  public,  to  the  profession,  and  to  the  judge 
himself,  and  his  decisions  should  be  correctfy 
reported  ; but  in  addition  to  that  there  is  a very 
admirable  publication  (the  “Irish  Law  Times  ”), 
which  is  what  would  be  commonly  called  an  un- 
authorised report;  and  they  have  had  (especially 
during  the  last  two  years)  excellent  reporters  in 
my  court,  and,  so  far  as  I know,  there  is  not  a 
single  case  of  importance  in  my  court  that  is  not 
reported  at  least  in  the  “ Irish  Law  Times.” 

10097.  May  we  take  it  that  you  are  satisfied  ? 
— Quite  satisfied.  The  present  reporter  of  the 
“ Irish  Law  Times  ” is  always  present.  I never 
saw  a reporter,  or  a man  of  his  standing  indeed, 
who  paid  such  constant  attention,  aud  waited 
there  day  after  day  when  really  there  was 
nothing  to  report. 

10098.  May  we  consider  that  in  your  view 
every  important  judgment  of  yours  is  accessible 
to  your  Sub-Commissioners,  and  to  the  profession, 
and  to  the  public? — Yes,  it  is,  in  this  way:  I 
mean  to  say,  so  far  as  the  authorised  reports  are 
concerned,  there  is  sometimes  considerable  delay 
in  publication.  As  far  as  the  “ Irish  Law 
Times  ” is  concerned,  generally  speaking,  the 
reports  come  out  very  soon,  but  in  addition 
to  that  two  of  the  Legal  Assistant  Commis- 
sioners, Mr.  Bailey  and  Mr.  Doyle,  live  in 
Dublin,  and  if  Mr.  Bailey  or  Mr.  Doyle  wanted 
to  know  anything  about  any  case  that  I had 
decided,  they  would  come  as  a matter  of  course 
either  to  Mr.  FitzGerald  or  to  myself,  and  get  the 
exact  grounds  of  the  decision. 

10099.  But  do  you  consider  that  that  is  really 
a satisfactory  footing  on  which  to  leave  so  impor- 
tant a matter.  Here  is  a subject  which  raises 
any  number  of  contentious  issues  on  nice  and 
intricate  points.  Surely  it  is  not  satisfactory  to 
say  that  Mr.  Bailey  and  Mr.  Doyle  can  have  a 
copy  of  a judgment  or  your  opinion  of  a judg- 
ment if  they  think  fit?— Anybody  interested  can 
obtain  a copy  of  a judgment. 

10100.  Do  not  you  think  it  would  be  desirable 
to  have  an  authentic  report  of  every  one  of  your 
judgments? — I will  not  say  every  one,  for  cer- 
tainly I must  say  I agree  with  an  expression  of 
Judge  Shaw’s  that  I read  in  his  evidence,  that 
there  is  a great  deal  of  rubbish  reported. 

10101.  Do  you  mean  to  say  that  there  is 
“rubbish ” in  any  of  the  judgments? — The  de- 
cisions in  a great  many  cases  turn  upon  questions 
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o£  fact ; the.  whole  of  the  judgment  consists  of 
the  application  of  well-known  principles  of  law 
to  the  particular  facts  of  that  case.  Such  judg- 
ments, as  a rule,  are  worthless,  because  they  do 
not  give  any  assistance  in  other  cases. 

10102.  We  will  agree  that  it  might  be  desir- 
able to  sift,  the  reports  and  take  only  what  are 
called  in  the  profession  “ leading  cases  ” ; but 
would  it  not  be  desirable  to  have  them  in . an 
authentic  form  when  we  consider  that  these  Acts 
really  go  into  the  depths  of  Irish  social  life? — It 
would  be  very  important  if  some  highly-qualified 
person,  unconnected  with  the  Land  Commission 
(some  barrister),  would,  either  at  the  expense  of 
the  Government,  or  as  a private  enterprise,  make 
a collection  of  the  principal  cases  on  the  Land 
Acts  and  publish  them  in  volumes. 

10103.  Then  you  think  it  would  be  desirable, 
whether  by  private  enterprise  or  at  the  expense 
of  the  Government,  to  have  a report  of  that 
kind  ? — Yes  ; but  I do  not  think  it  would  be  desir- 
able to  go  to  the  expense,  nor  could  I recommend 
any  Minister  to  advise  the  Executive  to  go  to 
the  expense  of  necessarily  printing  every  judg- 
ment that  is  delivered  in  land  cases.  I 
omitted  to  mention  this  (which  probably  the 
Committee  know  already),  that  over  and  above 
these  legal  reporters  properly  so  called,  who  are 
barristers,  one  connected  with  the  Incorporated 
Law  Council’s  Reports,  the  other  with  the  “ Irish 
Law  Times,”  we  have  attached  to  the  Land 
Commission  an  admirable  reporter,  a newspaper 
reporter ; he  reports  all  the  evidence  and  reports 
all  my  judgments  also. 

10104.  1 have  the  greatest  respect  for  news- 
papers and  newspaper  reporters,  but  has  not  it 
always  been  said  (it  certainly  was  in  my  day  at 
Lincoln’s  Inn)  that  a banister  only  can  report  a 
judicial  decision  satisfactorily?  — That  is  so; 
but  at  the  same  time  this  particular  reporter  has 
had  very  great  experience  now,  and  he,  whenever 
he  gets  commissioned  for  the  judgments  in  the 
Court  of  Appeal,  sends  me  a type-written  copy 
taken  from  his  notes,  and  I revise  it  for  him,  and 
then  it  is  as  authentic  as  any  other. 

10105.  We  need  not  press  this  further,  because 
I take  it  that  you  agree  with  the  drift  of  my 
question  that  it  would  be  desirable  to  have  a 
barrister’s  authenticated  report  of  leading  cases? 
— I think  it  would  be  a very  useful  thing  to  have 
a collection  of  Land  Act  Reports,  and  to  supply 
those  to  the  Sub-Commissioners. 

10106.  Now,  I want  to  ask  you  about  your 
procedure  when  these  appeals  come  before  you  ; 
mil  you  tell  us  how  you  deal  with  an  appeal  ? — 
Yes,  I will  tell  you  exactly.  An  appeal,  that  is 
speaking  now  of  the  ordinary  rehearing  which 
we  call  appeals  from  the  Sub-Commission,  is  a 
complete  rehearing  of  the  case.  If  the  origi- 
nating notice,  as  in  999  cases  out  of  a thousand, 
has.  been  served  by  a tenant,  then  the  tenant 
begins ; the  tenant  is  examined,  and  he  gives  his 
evidence  in  reference  to  when  he  got  the  hold- 
ing, how  long  he  has  been  there,  and  the  im- 
provements, if  any,  he  has  effected,  and  so  on ; what 
changes  in  the  rent  have  been  made ; whether 
there  are  any  incidents  attached  to  the  holding, 
like  rights  of  turbary,  rights  of  seaweed,  and  so 
forth  ; he  gives  his  full  evidence  then  upon  the 
subject. 

0.122. 
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10107.  Which  he  has  already  done  before  the 
Sub-Commission? — Which  he  has  already  done 
before  the  Sub-Commission.  Then  he  is  cross- 
examined  ; then  he  examines  his  valuer  or 
valuers  as  the  case  may  be,  which  sometimes 
he  has  not  done  before  the  Sub-Commission. 
We  get,  with  the  files  that  you  have  seen,  not 
merely  the  order  of  the  Sub-Commission,  but 
what  is  called  a minute  of  the  order,  and  the 
minute  of  the  order  states  on  one  side  the  names  of 
the  witnesses  who  have  been  examined,  and  in  very 
many  cases,  a large  number  of  cases,  a great  many 
more  witnesses  are  examined  before  us  than  are 
examined  before  the  Sub-Commission.  For  in- 
stance, as  a rule,  landlords  give  no  evidence 
before  the  Sub-Commission  at  all ; apparently 
they  wish  to  see  first  whether  the  Sub-Commis- 
sioners will  fix  a rent  that  they  will  assent  to  ; if 
they  do  not  assent  to  the  rent,  and  if  there  is  an 
appeal,  then  they  produce  valuers,  for  the  first 
time  very  often,  before  us.  As  a rule  one  of  the 
reasons  may  be  that  the  class  of  valuers  employed 
by  the  landlords  are  men  who  receive  large  fees, 
and  it  is  a very  expensive  proceeding  if  there  are 
many  cases  on  the  same  estate ; and  thus  very  often 
we  have  a large  number  of  witnesses  examined 
before  us  on  a rehearing  who  have  not  been  ex- 
amined before.  Also  1 think  it  is  right  to  men- 
tion to  the  Committee,  because  I think  it  was 
noticed  in  the  evidence  of  one  of  the  witnesses, 
sometimes  (not  very  often)  a tenant  has  omitted 
to  endorse  upon  his  originating  notice  the  im- 
provements that  he  claims,  and  sometimes 
he  does  not  even  ask  for  an  adjournment  be- 
fore the  Sub-Commission,  and  his  improve- 
ments are  all  excluded  from  consideration. 
If,  however,  a reasonable  time  before  the  re- 
hearing, he  serves  a notice  on  us  of  his  intention 
to  give  evidence,  on  the  rehearing,  of  these 
omitted  improvements,  then  we  go  into  the  ques- 
tion of  improvements  just  in  the  same  way  as  if 
they  had  been  endorsed  upon  his  notice. 

10103.  Then  you  hear  your  own  valuer? — 
Then,  as  you  know,  before  our  rehearing 
we  send  down  the  court  valuer  or  court 
valuers  (now  usually  two)  to  inspect  the  holding, 
and  they  have  the  advantage  of  having  the  map 
that  was  prepared  by  the  lay  Sub-Commissioners  ; 
they  go  over  the  holding  and  check  the  boun- 
daries, and  they  reinvestigate  the  whole  thing  de 
novo , quite  independently. 

10109.  Do  not  they  labour  under  this  disad- 
vantage in  their  reinvestigation  as  compared 
with  the  Sub-Commissioners,  that  they  have  not 
heal'd  the  evidence  ; I only  want  to  know  whether 
you  think  that  is  a serious  disadvantage  ? — It  is 
not  a disadvantage  on  the  question  of  value  at 
all ; their  principal  function  is  to  value  the  land, 
and  as  far  as  that  is  concerned  they  can  form 
their  opinion  quite  as  well  without  hearing  any 
evidence.  On  the  question  of  improvements 
some  of  them  seem  to  consider  that  they  are 
bound  to  restrict  themselves  to  improvements 
that  were  proved  before  the  Sub-Commission; 
but  others,  in  addition,  refer  to  any  additional 
improvements  that  they  find  actually  on  the 
holding,  and  they  will  leave  it  to  us  on  the  ap- 
peal to  allow  those,  or  disallow  them,  as  the  case 
may  be. 

3 Q 4 10110.  We 
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101 10.  We  have  had,  as  you  know,  Mr.  Cun- 
ningham before  us,  who  described  the  proceed- 
ings of  an  appeal  valuer? — Yes. 

10111.  We  understood  from  him  that  he 
handed  in  to  you  his  report,  and  that  after  hand- 
ing in  his  report  he  had  no  further  communica- 
tion with  you  ? — He  had  no  further  communica- 
tion at  all  with  us,  except  that  on  some  very 
exceptional  cases  we  might  communicate  with 
the  court  valuer  himself,  but  as  a rule  we  hold 
no  communication  with  him  at  all ; we  want  to 
leave  him  as  independent  as  possible  ; he  goes 
down  and  he  makes  his  valuation  from  inspection 
and  from  the  files  he  has  there ; then  he  makes 
his  report  and  the  result  of  the  report  is  com- 
municated to  the  parties.  We  never  give  any 
direction  to  the  valuers  except  in  special  cases, 
such  as  in  Boyle  v.  Foster  (a  mill  holding  case), 
in  which  we  sent  down  Mr.  Cunningham,  I think 
it  was,  and  gave  him  special  instructions. 

10112.  That  must  be  the  case  then  that  has 
been  referred  to  ; he  said  that  in  his  experience 
only  once  did  the  Commissioners  apply  to  him  (in 
answer  to  a question  of  mine),  “For  what  law- 
yers call  ‘ further  and  better  particulars  ’ ? — (A.) 
That  was  only  once ; and  it  had  reference  to  a 
complicated  case  where  I gave  alternative  reports  ; 
that  is  to  say,  in  case  they  decided  one  way,  such 
and  'such  an  amount,  and  in  case  they  decided 
otherwise,  then  another  amount  ” ? — Yes,  I think 
that  is  the  case. 

10113.  Would  you  explain  to  the  Committee 
what  advantage  you  conceive  you  have  over  the 
Sub-Commissioners  in  judging  of  a fair  rent ; 
how  are  you  more  likely  than  they  to  arrive  at  a 
true  conclusion  ? — Some  of  the  advantages  are 
the  advantages  that  would  always  come  from  a 
second  investigation  of  the  same  question,  espe- 
cially on  the  question  of  value.  I mean  to  say 
you  have  four  minds  forming  their  opinions  on 
the  value  of  the  land  instead  of  two ; but  also  we 
have  this  advantage,  that  is  to  say,  we  have  the 
second  set  of  men  coming  perhaps  to  the  same 
conclusion,  or  coming  to  a different  conclusion 
and  pointing  out,  the  reasons  for  their  different 
conclusions  sometimes. 

10114.  Whom  do  you  mean  by  “the  second 
set  of  men  ” ? — The  court  valuers,  I mean  to  say  ; 
but  if  you  could  have  the  same  Sub-Commission 
going  over  the  whole  of  Ireland  you  could  ensure 
uniformity  of  actioD,  and  uniformity  of  valua- 
tion, then  the  rehearings  would  not  be  at  all  as 
necessary  as  they  are  at  present ; but  when  you 
have  a number  of  different  sets  of  Sub-Commis- 
sioners (even  at  the  present  time  there  are  nine 
sets,  I think),  men  forming  different  ideas  on  the 
question  of  value,  if  you  had  no  appellate  juris- 
diction you  would  have  very  great  inequality  in 
the  rents  that  are  fixed  throughout  the  country, 
very  great. 

10115.  Is  not  that  an  invitation  to  universal 
appeals.  If  you  are  allowing  so  much  for  what 
I called  the  other  day  the  “ personal  equation,” 
as  you  have  done  in  what  you  have  just  said,  that 
is  tantamount  to  an  invitation  to  everybody  to 
appeal? — I think  that  it  is  a very  great  advantage 
having  an  appellate  jurisdiction  over  the  Sub-Com- 
missioners, for  I think  it  has  a steadying  effect  upon 
them.  In  the  first  place,  although  I have  the  greatest 
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confidence  in  the  present  Sub-Commissioners,  it 
has  a steadying  effect ; and  as  to  the  “ personal 
equation  ” that  you  refer  to,  I think  the  Com- 
mittee have  seen  enough,  from  the  evidence  that 
has  been  given  already,  to  know  that  the  fixing  of 
the  fair  rent  is  not  to  be  done  by  any  formula, 
that  it  depends  to  a large  extent  on  the  experi- 
ence of  the  individual  Sub-Commissioner,  or 
court  valuer,  as  the  case  may  be.  Quot  homines, 
tot  sentential : no  matter  how  well  disposed  a man 
may  be,  the  experience  of  one  man  is  not  the 
same  as  the  experience  of  another,  and  Mr. 
FitzGerald  and  I,  who  are  constant  members  of 
the  appellate  tribunal, so  to  speak, over  all  the  Sub- 
Commissioners,  find  that  some  of  the  Sub-Com- 
missioners are  disposed  to  go  high,  others  are  dis- 
posed to  go  low,  and  the  result  of  it  is  that  if 
there  were  no  controlling  tribunal  there  would 
be  very  great  inequalities  in  rent.  Although, 
therefore,  the  total  result  of  appeals  on  questions 
of  value  only  amounts  to  a very  small  fraction  on 
the  alteration  in  the  fair  rent,  it  is  because  the 
increases  practically  balance,  or  nearly  balance, 
the  decreases. 

10116.  May  1 ask  you  this  question  : you  told 
me  earlier,  in  answer  to  a question,  that  much 
the  larger  number  of  cases  that  come  before  you 
are  cases  on  valuation? — Yes. 

10117.  For  the  purpose  of  correcting  the  valua- 
tion of  the  two  Sub-Commissioners,  the  only 
means  at  your  disposal  are  the  valuations  of  your 
own  court  valuer? — The  valuation  of  the  two 
Sub-Commissioners  may  be  just  as  good  as  the 
other. 

10118.  What  I mean  is  this:  what  means  have 
you  and  Mr.  FitzGerald  of  deciding  between 
your  two  Sub- Commissioners  and  your  own  appeal 
valuer ; that  is  my  point  ? — The  question  is 
this : the  question  of  value  is,  to  a certain 
extent,  a question  of  experience,  and  to  a certain 
extent  a question  of  fact.  We  have  evidence 
given  before  us  by  skilled  valuers  on  the  one  side 
and  on  the  other.  Sometimes  the  tenants’ 
valuers  are  not  quite  so  skilled  as  the  others,  but 
sometimes  the  tenants’  valuers  give  admirable 
practical  evidence,  and  we  pay  the  greatest  atten- 
tion to  what  they  say.  We  have  skilled  evi- 
dence on  either  side  ; we  sift  the  evidence, 
and  we  read  carefully  the  reports,  both 
of  the  Sub-Commissioner3  and  of  the  court 
valuers ; we  examine  the  note-books  of  the  court 
valuers  that  were  produced,  I think,  to  the  Com- 
mittee, and  then  we  decide  just  in  the  same  way 
as  we  should  decide  any  other  question  of  fact ; we 
form  an  opinion  as  to  what  under  all  the  circum- 
stances we  consider  a fair  rent ; also,  as  I have 
said,  we,  from  our  experience  through  the  country, 
know  something  about  this  “ personal  equation  ” 
of  the  individual  men,  whether  they  be  court 
valuers  or  Sub-Commissioners ; we  know  that 
some  of  these  men  are  very  good  on  pasture 
lands,  othex-s  are  very  good  on  light  tillage  lands, 
and  not  so  good  on  pasture  and  so  forth ; and  others 
are  inclined  to  go  high  on  a certain  quality  of 
land ; these  are  things  we  have  in  our  own  mind 
and  take  into  consideration,  and  in  that  way  we 
think  that  we  arrive  at  a fair  conclusion. 

10119.  You  put  a lowish  value,  then,  on  per- 
sonal inspection ; I mean  the  personal  inspection 

is 
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Chairman — continued. 

is  made  distinctly  secondary  in  your  process? — 
We  have,  of  course,  no  personal  inspection, 
and  I do  not  think  it  would  be  any  advan- 
tage if  we  had.  Almost  all  cases  of  value 
in  every  other  department  are  decided  either  by 
juries  or  by  judges  without  any  personal  inspec- 
tion at  all.  I was  going  to  mention,  apropos  of 
the  other  question,  that  the  registrar  who  goes 
down  to  the  country  with  us  has  by  my  direc- 
tions made  out  a list  of  some  appeal  cases  heard 
during  the  last  couple  of  years  in  which  there  had 
been  substantial  increases  or  decreases  in  amount, 
and  this  is  the  table  he  has  prepared.  That 
table  shows  that  in  some  cases  we  raised  rents 
considerably  and  in  other  cases  we  reduced  them 
considerably.  Now  although  in  the  whole  of 
Ireland,  during  the  period  from  the  passing  of 
the  Act  of  1881,  there  has  been  very  little 
difference  between  the  total  of  the  appeal  rents 
and  the  total  of  the  original  judicial  rents,  there 
would  have  been  very  great  injustice  in  individual 
cases.  Here,  tit  one  hearing  at  Cork,  I find  we 
reduced  a judicial  rent  from  5 51.  to  48/.;  in 
another  case  from  87/.  to  7 51. ; 96/.  to  SO/. ; 240/. 
to  220/.;  75/.  to  65/.;  60/.  to  50/.;  15/.  to 
81.  10s. ; 245/.  to  220/.  To  go  again  to  another 
place  I find  we  raised  one  rent  from  380/. 
to  435/.  Now  I have  a distinct  recollection 
of  that  particular  case.  In  that  case  when  we 
got  up  the  court  valuer’s  valuation  we  found 
that  it  was  far  above  the  judicial  rent. 

10120.  The  judicial  rent  fixed  by  the  Sub- 
Commissioners  ? — Yes,  fixed  by  the  Sub-Com- 
mission. We  thought  perhaps  the  court  valuer 
was  mistaken,  and  we  sent  down  an  independent 
court  valuer  without  naming  to  him  what  the 
other  man  had  done,  and  we  got,  not  precisely 
the  same  figure,  but  a figure  that  showed  that 
the  Sub-Commission  was  Avrong.  It  is  right  to 
say  that  in  that  particular  case  the  Sub-Commis- 
sioner Avas  not  one  of  our  permanent  staff ; he 
Avas  one  of  the  temporary  men  A\e  had  for  a 
time,  and  I do  not  think  he  had  had  the  same 
experience ; but  in  the  result,  on  the  court 
valuer’s  independent  valuation  and  the  very 
strong  evidence  that  Avas  given  us,  Ave  raised  that 
rent  55/. 

10121.  Will  you  be  kind  enough  to  hand  that 
in  ? — I AA'ill  hand  that  in. 

10122.  And  Ave  have  asked  for  a return  of  the 
results  of  appeals  ; I suppose  that  is  being  pre- 
pared ? — There  are  10  men  engaged  working  on 
it  every  day  and  all  day,  and  1 am  afraid  it  will 
not  be  done  for  another  Aveek  or  a fortnight. 
There  is  another  return  I Avould  hand  in  Avith 
this,  on  a question  of  interest,  1 think.  Just  in 
the  same  way  as  to  true  values ; Ave  have  (and 
apparently  very  much)  increased  in  some  cases 
the  true  values. 

10123.  There  is  an  appeal  to  you  on  the  ques- 
tion of  free  sale  ? — In  true  value  cases  from  Sub- 
Commissions  and  from  the  county  court  too. 
Here,  noiv,  is  a very  striking  case ; the  amount 
fixed  as  the  true  value  ivas  200/.,  and  Ave  in- 
creased it  to  600/.  Noav  if  the  appellate  jurisdic- 
tion had  been  abolished,  in  that  case  somebody 
'vould  have  suffered. 

10124.  I do  not  Avant  to  elabo  rate  this  point 
0 122  kecausc  we  take  it  from  you  that  it 


Chairman — continued. 

Avouldbe  in  your  judgment  undesirable  to  abolish 
the  appellate  jurisdiction  of  the  Land  Commis- 
sion Court  even  on  questions  of  value  ? — Yes; 
and  I will  tell  you  other  reasons  besides. 
The  principal  reason  I mention  is,  that 
if  it  was  abolished  there  Avould  be  great 
inequality  of  valuation,  for  the  reason  I have 
given  you  ; OAving  to  different  Sub-Commis- 
sioners taking  differqnt  vieAvs,  some  Avould 
go  high,  some  Avould  go  low.  In  addition  to 
that,  Ave  sometimes  find  errors  in  the  orders  of 
the  Sub-Commission  in  this  Avay.  Some  of  the 
very  best  men  Ave  have  in  the  Sub- Commissions 
as  valuers  are  not  very  skilful  in  mapping  (you 
can  very  Avell  understand  that),  and  sometimes 
an  area  is  wrongly  mapped  out,  the  boundaries 
Avrongly  given,  and  the  quantities  wrongly  calcu- 
lated from  them.  It  is  much  easier  for  a court 
valuer,  coming  Avith  a map  already  prepared,  to 
go  round  and  see  whether  the  actual  boundaries 
correspond  Avith  the  boundaries  on  the  map ; it 
is  easier  for  hint  to  correct  them  than  for  the 
Sub-Commissioner  originally  to  compile  the  map. 
Again,  we  find  omissions  in  the  orders  of  the 
Sub-Commission  of  rights  of  turbary  and  other 
rights.  We  find  errors  in  reference  to  the  inci- 
dence of  taxation,  otving  to  the  imperfect  infor- 
mation that  was  given  in  the  first  instance,  and 
also  errors  in  reference  to  drainage  charges ; 
those  are  all  capable  of  being  corrected.  There 
is  another  reason  I Avould  like  to  mention  over  and 
above  these  : whenever  the  time  comes  to  fix  the 
judicial  rents  again  (no  matter  what  system  is 
adopted)  I ‘ hope  a system  will  be  adopted  by 
AA'hich  it  Avill  not  be  necessary  to  go  into  the 
whole  of  these  cases,  but  whatever  system  is 
adopted,  the  staff  must  be  increased  largely,  at 
least  for  a time. 

10125.  Do  you  mean  the  Avhole  staff?— The 
staff  of  Sub-Commissioners  must  be  increased. 
At  one  time,  shortly  after  the  passing  of  the 
Land  Act,  We  had  as  many  as  85  Sub-Commis- 
sioners. Seventeen  of  these  were  legal  men ; 
but  probably  then  it  would  be  necessary  to 
engage  a number  of  temporary  men  to  assist  for 
a time.  The  men  so  engaged  Avould  not  have  the 
same  experience  as  our  present  men,  and  there 
would  be  likely  to  be  great  inequalities,  and  also, 
as  members  of  the  Committee  can  easily  see, 
these  men,  Avho  are  not  permanent,  civil  servants, 
might  not  be  as  steady  in  their  valuations  as  the 
men  who  are  hoav  in  our  service,  and  have  been 
for  a very  long  time,  and  Avho  certainly  have 
never  given  us  the  slightest  cause  of  complaint. 

I would  like  to  haA’e  an  opportunity  of  mention- 
ing this  : from  the  day'  I Avas  appointed  a 
J udicial  Commissioner  to  the  present  moment, 
although  I have  received  innumerable  complaints  on 
different  subjects,  I have  never  got  any  complaint 
of  any  individual  Sub- Commissioner  or  court 
valuer.  I think  everybody  thought,  whether  he 
was  right  or  Avrong,  he  Avas  trying  to  do  Avliat  Avas 
fair  and  just  tOAA'ards  both  parties. 

10126.  Have  you  any  more  arguments  to 
present  in  favour  of  preserving  the  appellate 
jurisdiction  ? — I do  not  think  so. 

10127.  Of  course  you  have  not  left  out  of 
account  the  question  of  expense? — Of  course  there 
is  the  question  of  expense. 

3 R 10128.  That 
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Chairman — continued. 

10128.  That  is  a serious  question,  is  it  not? — 
It  is  a serious  question. 

10129.  In  these  returns  that  you  have  handed 
in,  my  attention  has  been  called  to  the  fact  that 
in  every  single  case  there  is  an  increase  ? — That 
is  the  return  of  true  value  cases  only  because  it 
happened  to  be  taken  out  during  a particular 
period.  I do  not  wish  to  convey  at  all  that  we 
always  increase  the  amount  in  true  value  cases, 
I only  use  that  return  and  pick  those  cases  out 
to  show  that  in  those  particular  cases  we  have 
raised  the  amounts. 

10130.  Of  course  you  will  give  us  a pretty 
complete  return  ? — If  you  like  we  will  take  a 
series  of  periods,  and  take  all  the  true  value  cases 
out  during  those  periods. 

10131.  It  must  be  a long  period  ? — Whatever 
period  the  Committee  suggests  we  will  take. 

10132.  What  sort  of  number  approximately  do 
you  consider  the  true  value  appeals  ; perhaps 
you  will  kindly  look  at  that? — Yes. 

Mr.  Carson. 

10133.  Have  you  ever  reduced  a true  value  ? 
— Oh,  yes,  we  have.  We  have  never  reduced 
them  as  much  as  we  have  increased  them  in  those 
particular  cases.  My  sole  object  in  referring  to 
this  return  was  to  show  that  a great  injustice 
would  have  been  done  if  there  had  not  been  an 
opportunity  of  rehearing  these  cases  in  some  way 
or  other. 

Chairman. 

10134.  Now  we  will  leave  that  point.  Before 
you  became  a Judicial  Commissioner  leave  to 
appeal  or  to  state  a case  was  almost  invariably 
refused,  I believe,  where  the  Land  Commission 
affirmed  the  decision  of  a Sub-Commission  or 
judge ; but  some  change  has  taken  place  since 
Mr.  FitzGerald  came  on  the  Commission  ? — That 
is  so.  I have  been  informed  that  during  Judge 
O'Hagan’s  time  and  Mr.  Justice  Litton’s  time, 
when  the  Court  of  the  Land  Commission  affinned 
the  decision  of  a Sub-Commission,  they  would 
not  grant  leave  to  appeal.  Mr.  FitzGerald  and 
I think  that  if  there  is  any  arguable  question  at 
all,  either  party  ought  to  have  the  right  of  appeal, 
and  we  give  him  the  right  either  to  appeal  or  to 
state  a case. 

10135.  Now  there  is  one  point  we  hoard  some- 
thing of,  namely,  your  power  of  appointing  a 
limited  administrator  for  a deceased  tenant,  and 
a case  was  referred  to  of  Fox  v.  Langan  ? — Yes. 

10136.  Will  you  tell  us  what  happened  as  to 
tli at?- — The  way  that  stands  is  this:  From  the 
passing  of  the  Land  Act  1881,  we  always  as- 
sumed that  there  was  jurisdiction  if  a tenant  had 
died  either  before  the  proceedings  were  com- 
menced, or  if  he  died  after  the  proceedings  had 
commenced,  to  appoint  a limited  administrator 
for  the  purposes  of  the  proceedings,  and  that  has 
been  done  in  thousands  of  cases.  Very  often,  as 
anybody  familiar  with  these  matters  in  Ireland 
knows,  a tenant  dies  and  either  his  widow  or  one 
of  his  sons  goes  into  occupation  and  receives  a 
receipt  in  the  name  of  “ the  representatives  of  so- 
and-so,”  and  that  goes  on  lor  years.  Then  an 
originating  notice  is  served  by  this  person  (either 
the  widow  or  the  other),  and  then,  not  having 


Chairman — continued. 

any  strictly  legal  title,  in  such  cases  we  used  to 
give  a legal  title  by  appointing  the  person 
limited  administrator.  Doubt  has  been  thrown 
upon  that  owing  to  the  decision  of  the  Exche- 
quer in  Fox  v.  Langan,  in  which  two  judges  of 
the  Exchequer  (Mr.  Justice  Murphy  dissenting) 
held  that  we  had  no  jurisdiction  to  do  that  where 
the  death  had  taken  place  before  the  proceed- 
ings were  instituted. 

10137.  Then  you  think,  as  a matter  of  public 
convenience,  it  would  be  desirable,  if  any  legis- 
lation were  brought  in,  that  all  doubt  should  be 
removed  with  respect  to  those  powers  of  yours  ? 
— I think  it  is  desirable  that  what  has  been  the 
practice  there  should  be  legalised,  so  that  there 
should  be  no  doubt. 

Mr.  Carson. 

10138.  Otherwise  all  these  people  would  be 
future  tenants  ? — Yes,  or  they  would  have  to  go 
and  take  out  letters  of  administration. 

Chairman. 

10139.  You  have  seen  Lord  Justice  Fitz- 
Gibbon’s  List  of  Appeals,  and  that  List,  I sup- 
pose we  may  take  it,  is  correct ; the  appeals  that 
have  been  taken  to  the  Court  of  Appeal  ? — Yes, 
I have  examined  Lord  Justice  FitzGibbon’s 
List.  There  are  two  trivial  typographical  errors. 
In  123  the  result  should  be  A and  not  D,  and  in 
190  it  should  be  D and  not  A.  Under  the  head 
of  190  there  should  be  two  distinct  appeals,  in  one 
of  which  the  decision  of  the  Land  Commission 
was  affirmed  and  in  the  other  revex-sed. 

10140.  Now  we  will  turn,  if  you  please,  for  a 
moment,  from  your  position  as  an  appellate 
court  to  your  position  as  a lower  court,  yourselves 
subject  to  an  appeal.  Since  you  have  been  a 
Judicial  Commissioner  how  many  appeals  from 
your  judgments  have  been  taken  to  the  Court 
of  Appeal  ? — Since  I was  appointed  Judicial 
Commissioner,  to  the  end  of  the  month 
of  May  of  the  present  year,  there  were  113 
appeals  taken  to  the  Court  of  Appeal  from 
decisions  of  the  Court  of  the  Land  Commission, 
or  my  decisions  in  some  cases  in  which  the 
Judicial  Commissioner  sits  alone.  Seventeen  of 
these  were  struck  out  or  withdi-awn  ; they  were 
not  pi-oceeded  with ; and  therefore  we  may 
assume  as  a rule  that  the  parties  assented  to  the 
decisions  below.  At  the  time  the  Registrar’s  List 
was  made  out,  one  was  under  settlement ; and  two 
cases  had  not  been  heard,  leaving  93  that  were 
actually  heard  and  disposed  of  by  the  Court  of 
Appeal  during  that  period.  Of  those  93,  two 
were  appeals  from  decisions  of  Mr.  Justice 
Litton,  and  four  of  them  were  appeals  from 
decisions  of  Commissioners  FitzGerald  and 
Wrench,  who  heard  certain  cases  in  which  I had 
been  counsel  and  did  not  wish  to  take  part,  and 
the  result  of  it  was  that  of  those  cases  that  were 
actually  heard  for  which  I was  responsible,  the 
number  was  87  ; of  these  59  wei’e  affirmed  by 
the  Court  of  Appeal,  and  28  were  reversed. 

10141.  Of  those  that  were  reversed,  how  many 
were  in  favour  of  the  tenant? — Well,  of  the 
decisions  reversed,  19  were  in  favour  of  the 
tenant. 

10142.  Were 
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Chairman—  continued. 

10142.  Were  those  important  cases? — Some 
of  those  19  were  some  of  the  most  important 
cases  I have  heard;  for  instance,  Moylan  v.  Finch, 
that  is  a case  of  a Jetting  by  a tenant  for  life. 

10143.  We  know  the  subject  of  these  cases? — 
Then  there  was  a case  of  W akefield  v.  Robinson, 
that  was  a sub-letting  ; Boyle  v.  Foster  was  the 
great  mill  case ; Spencer  v.  Tedcastle  was  a 
demesne  land  case;  Thompson  v.  Lord  Rossmore 
was  a very  important  case  of  sub -letting;  Stott 
v.  Cramsie,  although  it  was  a case  in  which 
a solicitor  was  tenant,  involved  a very  im- 
portant question  of  principle,  that  I will  mention 
later  on,  but  these  were  all  very  important 
cases. 

10144.  Now  upon  the  point  raised  as  to  the 
returns  issued  by  the  Land  Commission  con- 
cerning the  number  of  cases  dismissed,  struck 
out,  and  withdrawn  ? — W e were  only  able  to  get 
this  document  completed  recently,  in  fact  it  only 
reached  me  yesterday  ; it  took  a great  deal  of 
time  to  make  out.  This  is  the  return  : there  is 
a general  summary,  and  there  is  a return  for 
each  particular  county. 

10145.  This  is  a return  of  what? — It  is  a 
return  of  the  cases  struck  out,  withdrawn,  or 
dismissed,  which  were  heard  by  Sub-Commissions, 
it  does  not  include  county  court  cases ; and  one 
of  the  principal  reasons  for  that  is  that  unfortu- 
nately the  orders  in  the  county  court  often  state 
no  reason  at  all.  Now  I will  give  the  Committee 
a short  abstract  of  what  that  is. 

10146.  You  put  this  in?  — Yes.  The  total 
number  of  cases  dismissed,  struck  out,  or  with- 
drawn, applications  made  to  the  Land  Commis- 
sion and  heard  by  Sub-Commissioners,  was 
56,823.  Of  those  the  number  struck  out  or 
withdrawn  is  49,182,  and  the  number  dismissed 
7,641. 

10147.  You  are  now  going  to  deal  with  those 
7,641  ? — Yes.  Now  I will  just  mention  to  the 
Committee  shortly  the  headings  we  have  put 
them  under. 

10148.  Will  you  just  tell  us  what  does  “ struck 
out  ” mean  exactly  ; we  understand  “ with- 
drawn ” and  “ dismissed  ” ? — The  meaning  is 
this:  The  case  was  listed  before  a Sub-Commis- 
sion ; when  it  came  on,  nobody  appeared,  and  it 
was  struck  out ; and  in  most  of  these  cases 
which  were  struck  out  or  withdrawn  it  was 
because  the  landlord  and  the  tenant  had  fixed  a 
rent  by  agreement  out  of  court,  or  some 
arrangement  had  been  made  by  the  tenant 
to  get  an  abatement  in  his  rent,  and  he  thought 
it  more  advantageous  to  remain  as  he  was  than 
to  go  on  with  the  proceedings.  You  understand 
that  with  those  struck  out  or  withdrawn  we  have 
nothing  to  do  ; it  was  merely  that  the  parties  did 
not  choose  to  go  on  with  the  case. 

10149.  Are  there  no  cases  re-entered  in  these 
returns  ? — Some  of  these  cases  were  re-entered 
afterwards ; we  point  to  some  particular  cases 
under  the  head  of  “Limerick,”  as  well  as 
I remember,  which  were  re-entered,  they 
might  be  struck  out  originally,  because  the 
tenant  was  unable  to  attend  on  the  particular 
day  ; then  if  an  application  was  made  afterwards 
those  would  be  reinstated  as  a matter  of  course. 

0.122. 


Chairman — continued. 

V\  hat  this  Committee  is  concerned  with  chiefly 
is  the  7,641  cases  that  were  dismissed.  Now,  I 
will  tell  you  very  shortly  what  the  general 
result  for  all  Ireland  of  these  is.  The  first  of 
them  is  “not  agricultural  or  pastoral,”  751; 
second,  “ demesne  lands,”  126  ; third,  “ town- 
parks,”  442  ; fourth,  “ pasture  holdings,”  221  ; 
fifth,  “ holdings  held  by  hired  labourers  or  ser- 
vants by  reason  of  their  employment,”  52  (that 
is  a very  small  exception)  ; sixth,  “ lettings  for 
temporary  convenience,”  142  ; seventh  (and  this 
is  an  important  one),  “ not  in  occupation  ’’(which 
includes  sub-lettings,  and  which  includes  other 
cases  besides  sub-lettings),  1,469;  eighth,  “not 
a present  tenant,”  692 ; ninth,  “ irregularity  of 
procedure,”  627. 

10150.  What  does  that  mean  ? — “ Irregularity 
of  procedure  ” ? These  are  all  cases  which 
were  struck  out  by  the  Sub-Commission  for 
irregularity  of  procedure,  probably  the  originating 
notice  was  not  signed,  the  originating  notice  was 
not  served,  or  something  of  that  kind  ; we  have 
no  further  indication,  except  the  return  from  the 
Sub-Commission,  that  they  had  been  struck  out 
for  some  irregularity  of  procedure.  In  a few  cases 
the  particular  irregularity  might  be  mentioned ; 
but  from  the  time  I was  appointed  Judicial  Com- 
missioner to  the  present  moment  no  case  was 
ever  dismissed  from  my  court  for  irregularity 
of  procedure.  I always  amended,  because  I 
always  found  that  no  party  was  damnified  in  any 
way  by  any  amendment. 

1015 1.  Do  you  take  always  the  decision  of  the 
Sub-Commissioners  that  an  ii-regularity  has  been 
committed  as  gospel  ? — When  I mention  to  the 
Committee  that  these  627  cases  were  dismissed 
for  “ irregularity  of  procedure,”  the  Committee 
may  assume  that  in  every  one  of  these  cases  the 
tenants  came  in  again ; they  had  nothing  to  do 
but  to  set  things  right ; those  are  not  permanent 
exclusions.  The  next  head  I am  coming  to  is 
also  not  a case  of  permanent  exclusion.  The 
next  case  is  No.  10,  “judicial  rent  already 
fixed,”  633  cases. 

10152.  Will  you  explain  that? — The  way  we 
find  that  is  that  sometimes  after  the  lapse  of 
some  years  a tenant  who  has  had  his  rent  fixed 
by  agreement,  or,  indeed,  who  has  had  his  rent 
fixed  either  by  a Sub-Commission  or  by  the 
county  court,  tides  to  come  into  court  again;  and 
very  frequently  he  passes  through  the  Sub-Com- 
mission without  it  being  found  out  that  his  rent 
was  fixed  already.  Sometimes,  very  innocently 
no  doubt,  it  is  where  there  has  been  a change  of 
agent,  or  when  the  landlord’s  estate  has  got  into 
Judge  Monroe’s  hands  ; he  serves  his  originating 
notice,  but  it  is  always  found  out  in  the  end. 

10153.  How  many  cases  of  this  kind  are 
there  ? — Six  hundred  and  thirty-three  ; therefore 
those  are  to  be  taken  out  because  they  are  not 
damnified,  they  had  had  their  rents  already  fixed. 
The  next  division  also  is  a thing  that  may  be 
deducted,  “ lands  held  under  lease,”  429.  You 
are  aware,  Sir,  of  course,  that  under  the  Land 
Act  of  1881  leaseholders  could  not  proceed  to 
fix  rents  immediately  ; they  had  to  wait  until  the 
determination  of  their  leases  ; but  very  often  a 
tenant  was  tenant  from  year  to  year  with  a 
promise  of  a lease,  and  then  sometimes  he 
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instituted  proceedings  to  fix  a fair  rent,  and  very 
nice  questions  arose  (as  Mr.  Carson,  I know, 
remembers)  as  to  whether  the  agreement  was  a 
binding  agreement,  and  fixed  the  date  from  which 
the  new  term  was  to  run  ; for  if  it  was  only  a 
general  promise  of  a lease  for  21  years,  and  not 
a lease  of  21  years  from  such  and  such  a date,  the 
tenant  might  go  in  as  tenant  from  year  to  year, 
because  there  was  not  such  an  agreement  as 
could  be  specifically  enforced  either  by  him  or 
against  him;  but  on  the  other  hand,  a great 
many  went  in  against  whom  it  was  proved 
that  there  were  binding  agreements  for  leases, 
but  all  those  have  come  in  again  now  under 
the  Act  of  1887  ; again  under  the  Act  of 
1887  some  came  in  whose  term  was  in  excess 
of  the  term  that  was  within  the  Act  of  1887  ; 
they  are  within  the  term  which  is  now  provided 
for  by  the  Redemption  of  Rent  Act.  Those 
went  out,  but  have  now  come  in  ; therefore  those 
429  who  are  excluded  for  holding  under  lease  the 
Committee  may  assume  all  came  in  again,  or  might 
come  in  again.  The  next,  No.  12,  is  “other 
causes,”  891.  At  the  bottom  of  the  return  the 
registrar  has  put  down  some  of  those  “ other 
causes.”  There  are  a great  number  of  various 
causes,  such,  for  instance,  as  “ tenant  would  not 
allow  inspection  ” (that  should  come  under  the 
head  of  “ unreasonable  conduct  ”)  ; another 
“dismissed  by  consent”;  “applicant  refused  to 
have  rent  fixed  unless  commonage  or  turbary  was 
included  in  area”  ; “tenant  ceased  to  have  the 
interest  in  the  holding.”  There  are  an  immense 
variety  of  small  cases,  but  now  in  addition  to  all 
that  there  are  tenants  who  are  evicted  during  the 
proceedings,  but  they  are  all  in  under  some  of 
those  headings,  and  probably  in  under  the  head 
of  “ other  causes,”  or  the  next  heading  I am 
going  to  mention  now,  the  last  of  all,  “grounds 
of  dismissal  not  stated,”  1,166.  If,  for  in- 
stance, a tenant  was  a tenant  at  the  time 
that  he  instituted  his  proceedings,  but  was 
evicted  before  the  case  came  on  for  hearing 
(and  the  Committee  knows  that  when  there 
were  a vast  number  of  cases  waiting  for  hearing 
all  over  the  country,  cases  did  not  come  on  some- 
times for  a couple  of  years),  by  the  time  the 
case  came  on  for  hearing  the  tenant  had  been 
evicted  for  non  payment  of  rent,  and  his  status 
had  come  to  an  end,  and  he  was  out.  What  I 
would  say  to  the  Committee  in  reference  to  that 
is  that  lrom  the  whole  number  of  7,641  you 
have  to  take  off  627  for  irregularity  of  proce- 
dure ; you  have  to  take  off  those  who  had  had 
judicial  rents  fixed,  633.  You  have  to  take  off 
those  under  the  head  of  “ lands  held  under 
lease,”  429,  which  makes  a total  of  1,689,  and 
that  would  leave  5,952,  and  that  5,952  is  to  be, 
or  may  be,  further  reduced  in  this  way  : l think 
there  was  some  idea  that  persons  had  been  “ dis- 
missed ” in  these  exclusions  in  tens  of  thousands  ; 
we  cannot  fix  the  exact  number,  there  are  a very 
substantial  number,  but  I think  it  is  very  much 
less  than  is  generally  supposed  ; some  of  these 
will  not  be  probably  “ dismissed  ” for  this  reason  : 
there  are  a n umber  of  tenants  dismissed  by  not  being 
in  occupation  of  their  holdings,  sub-letting,  or  some 
other  reason;  a number  of  these  have  got  up  the  oc- 
cupation and  have  fixed  rents  afterwards.  Several 
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of  these  cases  have  come  before  me  ; as  a rule 
they  bought  out  the  sub-tenant ; they  paid  him 
a sum  of  money,  got  up  the  possession,  and  then 
proceeded  to  fix  rents  ; and  also  there  are  others; 
the  Committee  may  recollect,  that  under  the  Act 
of  1881,  if  a small  portion  of  a holding  was  sub- 
let, no  matter  how  small  (unless  it  was  actually 
insignificant),  unless  the  tenant  could  prove  that 
it  had  been  sub-let  with  the  consent  of  the  land- 
lord, out  he  went.  Then,  you  know,  the  4th 
section  of  the  Act  of  1887  gave  relaxation  in  the 
case,  first,  of  labourers’  holdings,  and  next  of 
trivial  sub-lettings  ; some  tenants  whose  applica- 
tions were  originally  dismissed  on  the  ground 
that  they  were  not  in  occupation,  came  in  under 
this  4th  section  of  the  Act  of  1887  on  the  ground 
that  the  sub-letting  was  only  trivial. 

10154.  What  do  you  say  about  those  who, 
having  found  that  they  were  excluded  for  one 
cause  or  another,  never  served  notices? — We 
have  nothing  to  do  with  those. 

Mr.  Sexton. 

10154*.  There  were  49,000  withdrawn  or 
struck  out? — Yes. 

10155.  And  is  it  not  the  fact  that  thousands 
of  these  have  failed  to  come  up  or  have  given 
notice  of  withdrawal  because  in  the  interval 
between  the  service  of  the  notice  and  the  time  of 
trial  they  have  found  that  they  were  excluded 
under  one  head  or  another  ? — Those  are  struck 
out ; we  have  nothing  to  do  with  them  at  all  ; 
we  did  not  exclude  them. 

10156.  No,  I do  not  say  you  did,  but  may  they 
not  have  remained  out  of  court  on  discovering 
that  they  were  excluded  under  one  head  or  the 
other?— That  is  so;  but  my  experience  in  fact 
is,  whether  they  have  any  case  or  not,  once  they 
have  served  the  originating  notice  they  go  on, 
that  is  my  experience. 

Chairman. 

10157.  Will  you  continue? — In  addition  to 
these  there  were  some  cases  which  were  dis- 
missed under  the  Act  of  1881  as  being  totvn- 
parks,  places  having  the  three  statutory  re- 
quisites of  a town-park,  and  then  some  of  these 
have  come  in  under  the  9th  section  of  the  Act 
of  1887 ; they  being  in  a position  to  show  that 
although  these  three  conditions  existed  the  hold- 
ing was  let  and  used  as  an  ordinary  agricultural 
farm  ; those  have  come  in  again,  and,  on  the  other 
hand,  as  I said  before,  I say  again,  these  returns 
include  a number  of  evicted  tenants,  and  we  have 
no  means  of  telling  what  the  number  of  evicted 
tenants  is.  I endeavoured,  in  order  to  assist  the 
Committee,  and  that  they  may  have  as  much 
materials  as  possible,  to  see  if  it  would  be  at  all 
possible  to  get  out  the  actual  number  who  are 
permanently  excluded ; but  it  would  be  impos- 
sible to  do  so,  because  there  are  no  means  of 
tracing  them ; for  instance  (to  take  a case), 
Patrick  Murphy  served  an  originating  notice, 
and  he  went  out  because  it  was  found  that 
he  was  irregular  in  his  procedure,  or  some- 
thing of  that  kind  ; then  he  died,  and  Mary 
Murphy,  his  widow,  came  in  a second  time. 

We 
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We  should  have  very  great  difficulty  in  identifying 
the  new  case  with  the  former  case  with  the  vast 
amount  of  business  that  there  is  in  the  Land 
Commission  ; it  is  quite  impossible.  That  Table 
of  Exclusions  we  have  had  prepared : but  we 
will  have  a table  also  worked  up  for  the  Com- 
mittee of  the  results  of  the  appellate  jurisdiction , 
the  result  of  appeals.  That  is  a table  that  takes 
us  a long  time  to  prepare.  The  new  return  will 
have  one  heading,  which  will  show  the  result  of 
cross  appeals,  quite  separate  from  the  other. 
I have  not  seen  the  appeal  return  which  is  being 
made  out,  but  if  the  Committee  make  any  sug- 
gestions they  will  be  carried  out. 

Mr.  Sexton. 

10158.  Will  that  return  distinguish  between 
appeals  brought  by  the  landlord  and  appeals 
brought  by  the  tenant? — It  will  distinguish 
between  appeals  brought  by  the  landlord  and 
appeals  brought  by  the  tenant  and  cross-appeals, 
separate  for  each ; and  -we  will  distinguish 
between  cases  where  there  is  merely  an  altera- 
tion in  the  amount  and  cases  in  which  there  is 
dismissal,  and  in  cases  in  which  we  reversed  a 
dismissal  and  sent  it  back  to  fix  a rent. 

Mr.  Macartney. 

10159.  Will  it  distinguish  between  the  per- 
centages, those  under  5 per  cent,  and  those  over  ? 
— I do  not  like  to  commit  myself  to  the  form  of 
the  return,  for  I have  not  seen  it ; it  is  only  in 
course  of  preparation ; but  I think  it  will  show 
everything  the  Committee  would  desire,  and  if 
any  hint  is  given  we  will  add  to  it,  or  do  any- 
thing else  to  make  it  clear  and  show  the  per- 
centages of  reduction  as  well  as  the  percentages 
of  increase  in  particular  periods. 

Chairman. 

10160-69.  We  had  a very  interesting  point 
raised  in  the  evidence  of  Lord  Justice  Fitz Gibbon. 
We  have  talked  a great  deal  about  the  statutory 
term,  the  rent  being  fixed  for  15  years;  of  course 
we  know  that  during  the  occupancy  of  a 
statutory  term  no  application  to  the  court  to 
determine  a judicial  rent  can  be  made  until  the 
last  12  months  of  that  term? — Yes,  that  is  so. 

10170.  In  the  absence,  therefore,  of  any  fresh 
legislation  the  fair  rent  to  be  paid  during  the 
second  or  further  statutory  term  beyond  the  15 
years  must  be  fixed  in  one  of  the  years  already 
described,  in  one  of  the  years  we  have  been 
examining  to,  that  is  to  say,  if  next  year  a 
tenant  applies  to  have  the  term  extended  for 
another  15  years  he  must  practically  begin  the 
operation  afresh  in  your  view  and  go  through 
exactly  the  same  process  as  he  went  through  in 
1881  ?— Yes. 

10171.  Very  well  now,  that  is  your  view  ? — 
That  is  to  say,  that  the  present  statutory  term, 
with  all  its  incidents,  will  come  to  an  end  at  the 
endofthe  15  yearsandif  any  tenant wishes  to  insure 
the  advantages  of  the  statutory  term,  he  can  have 
his  rent  fixed  if  he  likes  after  the  15  years,  and 
then  the  new  statutory  term  will  run  from 
the  expiration  of  the  old  one.  If,  on 

0.122. 


Chairman  —continued. 

the  other  hand,  he  allows  the  judicial 
statutory  term  to  expire  without  serving  any 
notice  to  fix  a fair  rent,  he  goes  on  with  his  ori- 
ginal tenancy,  whatever  it  was,  apparently  at 
the  fair  rent ; but  then  he  is  liable,  if  his  tenancy 
is  a tenancy  from  year  to  year,  to  be  treated  as 
an  ordinary  tenant  from  year  to  year,  and  have 
the  ordinary  notice  to  quit  served  on  him.  That 
is  after  the  expiration  of  the  statutory  term,  you 
understand. 

10172.  May  we  put  it  in  this  way  : a tenancy 
from  year  to  year  does  not,  after  the  fair  rent 
has  been  fixed,  become  a tenancy,  perpetually 
rene  wable,  for  the  statutory  term  of  15  years  ? — 
I think  it  is  quite  clear  that  the  jurisdiction  of 
the  Land  Commission  upon  this  subject  under 
the  Act  of  1881  was  essentially  a rent-fixing 
jurisdiction;  the  old  tenancy,  whatever  it  was, 
remained ; but  during  the  period  of  15 
years,  if  (as  the  Act  says)  the  tenancy 
so  long  lasted,  then  it  would  be  subject  to 
statutory  conditions,  and  the  landlord  could  not 
serve  a notice  to  quit  unless  there  was  a breach 
of  those  statutory  conditions ; but  if  the  ori- 
ginal tenancy  is  a tenancy  created  by  a 
tenant  for  life  (as  in  Peyton  v Gilinartin), 
the  Act  does  not  give  it  any  greater  exten- 
sion than  it  originally  had,  and  that  is 
obvious  by  the  4th  Section  of  the  Act  as  well 
as  by  the  8th.  You  recollect  the  4th  Section  of 
the  Act,  which  was  not  very  much  acted  on,  is 
the  section  which  provides  that  if,  either  in  the 
case  of  a present  tenancy  or  a future  tenancy,  a 
landlord  demands  an  increase  of  rent,  then  the 
statutory  term  arises  if  the  tenant  accepts  the 
increase.  Then  it  is  provided  that  “ where  the 
tenant  accepts  such  increase,  until  the  expiration 
ol  a term  of  15  years  from  the  time  when  such 
increase  was  made  fin  this  Act  referred  to  as  a 
statutory  term),  such  tenancy  shall  (if  it  so  long 
continues  to  subsist)  be  deemed  to  be  a tenancy 
subject  to  statutory  conditions,  with  such  incidents 
during  the  continuance  of  the  said  term  as  are  in  this 
Act  in  that  behalf  mentioned.”  Now  in  that  case 
there  is  no  adjudication  by  any  court  at  all ; there  is 
simply  a demand  by  a landlord  from  a tenant  of 
an  increased  rent,  and  an  acceptance  by  the 
tenant  of  that  demand,  and  payment  of  that  in- 
creased rent.  The  statutory  term  arises  in  that 
case  during  15  years  if  the  tenancy  “so  long 
continues  ” (those  are  the  words  of  the  Act);  it 
remains  subject  to  these  conditions.  There  is 
similar  language  in  the  8th  Section,  which  gives 
the  tenant  power  under  certain  circumstances  to 
fix  a fair  rent ; and  then  it  goes  on  to  provide, 
in  Sub-section  3 (page  245  of  “Cherry”): 

“ Where  the  judicial  rent  of  any  present  tenancy 
has  been  fixed  by  the  court,  then,  until  the 
expiration  of  a term  of  15  years  from  the  rent 
day  next  succeeding  the  day  on  which  the  deter- 
mination of  the  court  has  been  given  (in  this  Act 
referred  to  as  a statutory  term),  such  present 
tenancy  shall  (if  it  so  long  continue  to  subsist) 
be  deemed  to  be  a tenancy  subject  to  statutory 
conditions,  and  having  the  same  incidents  as  a 
tenancy  subject  to  statutory  conditions  consequent 
on  an  increase  of  rent  by  a landlord,”  with  cer- 
tain modifications  therein  mentioned.  The  whole 
legislation  is  simply  a rent-fixing  legislation,  and 
3 u 3 disables 
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disables  the  landlord  during  a certain  time,  if  the 
tenancy  so  long  exists,  from  disturbing  the  tenant. 
I wish  just  to  refer  to  a passage  on  that  subject 
in  Bruce  v.  Steen. 

10173.  It  is  at  page  17  of  your  notes  which 
the  Committee  have? — Yes.  The  present  Lord 
Ciiiet  Baron,  in  Bruce  v.  Steen,  14  Law  Reports 
(Ireland),  page  426,  said  : “ All  the  terms  of  the 
contract  of  tenancy  (in  respect  of  which  the  fair 
rent  is  fixed)  other  than  that  of  the  amount  of 
the  rent  remain,  and  regulate  the  rights  of  the 
parties  after  as  well  as  before  such  fair  rent  has 
been  fixed  ” ; and  in  Peyton  v.  Gilmartin,  28 
Law  Reports  (Ireland),  page  393,  Mr.  Justice 
Holmes  says  : “ The  legislation  relative  to  the 
statutory  term  is  based  upon  the  continuance  of 
the  tenancy  already  existing,  and  does  not  involve 
the  creation  of  a new  tenure  ” ; and  the  present 
Master  of  the  Rolls,  in  Allen  v.  Derby,  16  Law 
Reports  (Ireland),  page  355,  said  : “All  that  the 
Land  Act  does  is  by  negative  words  to  impose  on 
the  landlord  a disability  to  raise  the  rent  or  put 
out  the  tenant  during  the  term.”  I have  no 
doubt  whatever  that,  that  is  the  true  legal  posi- 
tion. 

Mr.  Sexton. 

10174.  That  is  to  say,  the  statutory  conditions 
do  not  exist  outside  the  statutory  term  ? — 
No. 

10175.  And  freedom  from  eviction  except  for 
a breach  of  a condition  is  only  within  the  term  ? 
— The  statutory  conditions  only  exist  during  the 
term  ; if  the  term  comes  to  an  end  the  statutory 
conditions  come  to  an  end  ; but  then,  probably, 
lest  I should  mislead  the  Committee,  I ought  to 
say  that  the  original  conditions  of  tenancy, 
whatever  they  were,  would  remain,  If  there  is 
a tenancy  from  year  to  year,  there  is  an  obliga- 
tion by  virtue  of  the  tenure  to  pay  the  rent,  and 
although  the  tenant  is  not  bound  by  statutory 
obligation  to  pay  the  rent,  he  is  bound  to  do  so 
by  the  conditions  of  the  tenancy. 

10176.  The  same  liability  arises  at  the  end  of 
the  statutory  term  as  existed  before  the  Act  of 
1881  was  passed  ? — Yes  ; there  is  no  doubt  upon 
the  subject  at  all,  and  that  is  the  reason  for  re- 
fixing the  rents ; that  unless  the  tenant  acquires 
a statutory  term,  there  is  nothing  to  prevent  the 
service  of  notice  to  quit  terminating  the  yearly 
tenancy. 

Chairman. 

10177.  Mr.  Carson  wishes  to  put  to  you  what 
rent  would  the  tenant  pay  on  the  day  after  the 
expiration  of  the  statutory  term  ? — Mr.  Carson 
probably  knows  that  that  is  a moot  point,  and  it 
would  be  a very  inconvenient  thing  that  I should 
express  any  definite  opinion  on  the  subject,  but 
my  piesent  opinion  is,  for  what  it  is  worth,  that 
the  fair  rent  goes  on,  and  the  original  rent  does 
not  revive. 

Mr.  Carson. 

10178.  I thought  there  was  r.o  question  that 
the  original  rent  would  not  revive  ? — I think  so. 

Chairman. 

10179.  I should  like  to  call  your  attention  to 
some  language  used  by  Lord  J ustice  FitzGibbon 
which  interested  the  Committee  very  much.  He 
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said,  in  answer  to  Question  3427:  “ On  that  point 
I do  not  see  in  the  Act  anything  about  a 15 
years’  term  excepted  incidentally.  I understand 
the  position  to  be  this : The  rent  is  fixed  for  1 5 
years,  and  it  goes  on  until  it  is  altered;  it  cannot 
be  altered  during  15  years,  but  the  tenancy  con- 
tinues and  cannot  be  determined.  After  15 
years  the  rent  is  capable  of  revision,  but  if  it  is 
not  revised  I suppose  it  goes  on  as  before ; do 
you  see  what  I mean  ? ” I confess  that  after 
what  you  have  said  I am  not  certain  that  I do 
see  what  the  Lord  Justice  means? — I should 
like  to  say  what  I think  the  Lord  Justice  does 
mean : that  it  cannot  be  determined  during  the 
15  years’  term,  he  never  meant  that  it  cannot  be 
determined  after  the  15  years’  term. 

10180.  He  said  in  the  next  answer,  “ It  is  not 
a 15  years’  lease ; it  is  a lease  for  ever,  that  is  to 
say,  it  is  an  undeterminable  tenancy  from  year 
to  year  with  power  to  fix  or  to  vary  the  rent 
every  15  years.”  You  see  he  says  it  is  a lease 
for  ever.  Is  not  that  in  contradiction  to  your 
denial  that  it  is  a tenancy  for  a statutory  term  of 
15  years  perpetually  renewable;  surely  there  is 
a direct  conflict  of  view  ? — What  the  Lord 
Justice  means  by  that,  so  far  as  I can  under- 
stand, is,  that  if  it  was  originally  a tenancy  from 
year  to  year  binding  the  estate,  it  goes  on  for 
ever,  at  the  end  of  the  15  years  it  goes  on  ; but 
he  does  not  express  any  opinion,  and  I am  sure 
he  would  not  express  any  opinion  that  it  could 
not  be  determined  after  the  end  of  the  15  years. 

10181.  Would  you  mind  listening  to  this  in 
answer  to  Question  3433  : “ I know  the  idea  of 
many  people  I have  met  with  in  litigation  is 
that  there  is  a 15  years’  term;  in  my  opinion 
there  is  not  ” ? — I will  explain  what  the  Lord 
Justice  means  by  that.  A great  many  persons 
suppose  that  the  tenant  holds  for  a term  of  15 
years  ; that  the  tenancy  is  for  a term  of  15  years 
renewable  from  time  to  time.  The  true 
view  that  the  Lord  J ustice  puts,  and  which  has 
been  put  by  those  judges  to  whom  I have  referred 
already,  is,  that  the  original  tenancy  from  year 
to  year  is  there,  and  remains,  but  that  during  a 
particular  period  of  time,  called  in  the  Act  the 
statutory  term,  it  cannot  be  determined  by  the 
landlord. 

Mr.  T.  W.  Russell .]  The  answer  of  the 
Lord  Justice  arose  first  of  all  out  of  a ques- 
tion of  mine,  and  I assure  you  that  what  the 
Lord  Justice  led  me  to  believe,  and  I think 
also  led  the  Committee  to  believe,  was,  that 
I was  entirely  wrong  in  talking  about  a 
judicial  lease  for  15  years;  that  the  lease 
was  for  ever;  but  that  the  rent  could  be 
revised  at  the  end  of  15  years. 

Chairman. 

10182.  I quite  agree.  The  view  that  I carried 
away  (and  1 do  not  know  what  you  think  of 
it)  was  that  the  rent  would  go  on,  whether  the 
tenant  filed  an  originating  notice  or  not,  at  the 
rate  fixed  at  the  beginning  of  the  term,  and  that 
if  he  liked  after  three  or  four  years,  or  any  other 
term,  to  apply  again  before  the  court  for  the  rent 
to  be  revised,  it  was  open  to  him  to  do  so  ? — The 
view  stated  by  the  Lord  Justice,  as  the  Com- 
mittee will  see  clearly  from  what  followed  after- 
wards 
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Chairman — continued . 

wards,  is  this  : that  if  the  person  who  fixes  the 
rent  is  a tenant  from  year  to  year,  his  tenancy 
from  year  to  year  goes  on,  and  during  15  years 
the  landlord  cannot  determine  it,  or  put  an  end 
to  it.  If  the  tenant  chooses  to  surrender  during 
that  15  years,  he  can  do  so  at  any  time  ; and  the 
Lord  Justice  says  that  there  is  nothing  in  the 
Act  to  prevent  it;  but  he  cannot  be  compelled 
to  go  out  of  possession  by  the  landlord.  On 
the  other  hand,  if  his  tenancy  is  subject  to  an 
infirmity,  if  his  title  is  a bad  one,  if  the  tenancy 
was  created  by  a tenant  for  life,  it  would  be 
determined  on  the  death  of  the  tenant  for  life. 
But  there  is  nothing  in  the  Act  of  1881,  or  in 
any  Act,  giving  any  increased  tenure  to  a tenant 
from  year  to  year.  I look  upon  that  as  abso- 
lutely clear. 

Mr.  Sexton. 

10183.  Mr.  Carson’s  question  has  not  been 
answered,  which  is,  whether  the  landlord  at  the 
end  of  15  years  can  raise  the  rent  ? — The  tenant 
cannot  be  disturbed ; no  notice  to  quit  can  be 
served  on  him  until  the  end  of  15  years.  If  he 
wants  to  secure  his  position  he  must  go  on  asking 
for  a statutory  term  from  every  15  years  to  15 
years  in  order  to  ensure  that  he  shall  not  be 
ultimately  evicted. 

Chairman. 

10184.  That  is  to  say,  that  in  your  vieweverv 
one  of  the  cases  in  which  a fair  rent  was  fixed 
from  1881  onwards,  when  the  15  years  have  ex- 
pired must  go  into  court  again  if  the  tenant 
wants  to  be  quite  safe  ? — If  the  tenant  wants  to 
secure  himself,  to  retain  security  of  tenure,  there 
is  nothing  in  the  Act  to  give  it  him  unless  he 
acquires  a new  statutory  term,  as  the  Committee 
will  see  at  once. 

Mr.  Sexton. 

10185.  It  all  comes  back  to  the  same  point, 
namely,  that  the  statutory  conditions  exist  only 
within  the  statutory  term  ? — Yes. 

Chairman. 

10186.  Do  you  take  this  position,  which  I 
think  Mr.  Carson  put  to  you  : Does  the  old  rent 
revive  in  default  of  action  by  the  tenant  ? — As 
I said  in  answer  to  Mr.  Carson  a lew  minutes 
ago,  that  is  a question  upon  which  1 would  not 
like  to  express  any  opinion  ; it  is  not  perfectly 
clear,  and  it  is  very  unwise  that  any  person 
in  a judicial  position  should  express  an  opinion 
upon  a moot  question  when  he  may  afterwards 
have  occasion  to  give  a decision  upon  it. 

Mr.  MlCarlan. 

10187.  Do  I rightly  understand  that  at  the 
end  of  the  judicial  term  it  will  fall  back  into  the 
present  tenancy  as  it  was  before  ? — The  present 
tenancy  remains  a present  tenancy,  and  it  does 
not  cease  to  be  the  present  tenancy  at  the  end 
of  the  term. 

10188.  Yes? — It  is  the  present  tenancy  for 
ever  so  long  as  the  tenancy  is  not  determinent. 

10188*.  With  all  its  incidents  ? — With  all  the 
incidents  of  a present  tenancy,  and  a present 


Mr.  M‘  Cartan— continued, 
tenancy  means,  as  you  have  frequently  had  ex- 
plained, a tenancy  which  either  existed  at  the 
time  that  the  Act  was  passed,  the  22nd  of 
August  1881,  or  which  was  created  in  the  follow- 
ing year,  in  a holding  on  which  the  tenancy  was 
then  subsisting. 

Chairman. 

10189.  If  all  this  be  true,  and  no  doubt  your  view 
is  sound,  though  I find  it  difficult  to  reconcile  it 
with  all  the  language  of  Lord  J ustice  FitzGibbon, 
has  it  occurred  to  you  that  it  might  be  desirable 
to  allow  the  tenant  and  the  landlord  to  continue 
the  tenancy  without  the  process  of  going  into 
court  by  simply  filing,  for  example,  some  record? 
— At  the  end  of  a statutory  term  during  the  last 
year  the  landlord  and  tenant  may  enter  into  an 
agreement  and  declaration  which  would  have  the 
effect  of  creating  a fresh  statutory  term.  My 
views  are  entirely  expressed  by  Mr.  Justice 
Holmes  in  the  case  of  Peyton  v.  Gilmartin  : 
“ The  legislation  relative  to  the  statutory  term 
is  based  upon  the  continuance  of  the  tenancy 
already  existing,  and  does  not  involve  the  crea- 
tion of  a new  tenure”;  and  that  is  the  same 
opinion  as  that  of  the  Master  of  the  Rolls  and 
Chief  Baron  Palles,  that  the  old  tenancy  from 
year  to  year  remains  and  continues  during  the 
statutory  term,  and  after  the  statutory  term. 

10190.  We  may  leave  this  very  important 
point  now  I think,  and  we  come  next  to  certain 
small  details  for  a few  minutes  ; you  have  some 
view  that  you  would  like  the  Committee  to  hear 
as  to  Ordnance  maps?— Yes  ; it  was  an  idea  that 
I had  that  they  might  be  useful  in  the  future. 
At  present  we  have  no  authentic  map  of  all  the 
holdings  upon  which  rents  have  been  fixed,  and  1 
thought  it  might  be  a very  useful  thing  (and  it 
would  have  been  a very  useful  thing  for  this 
Committee,  for  instance)  to  see  upon  an  estate 
upon  which  holdings  judicial  rents  had  been  fixed, 
whether  by  agreement  or  by  the  Sub-Commission, 
or  by  county  court  order.  Unfortunately  in  the 
early  days  of  the  Land  Commission  there  were 
no  maps  used  at  all,  and  in  cases  where  agreements 
and  declarations  have  been  filed,  there  are  none 
at  the  present  time. 

10191.  Where  an  agreement  is  arrived  at  is  no 
map  lodged  now  ? — No  ; we  have  the  maps  now 
in  the  files  of  cases  heard,  but  we  have  no  general 
maps,  and  what  I thought  was  that  we  might  have 
in  bound  volumes  the  6-inch  Ordnance  maps  for 
the  different  counties,  so  that  you  could*  see 
at  a glance  the  appropriate  reference  numbers, 
and  looking  over  an  estate  you  would  see  that 
rents  had  been  fixed  on  so-and-so,  and  you  would 
refer  to  the  record  and  see  whether  they  had 
been  fixed  by  agreement  or  otherwise.  Then  if 
that  had  been  done,  the  Committee  would  have 
been  able  to  get  information  on  the  subject  on 
which  I see  they  have  been  trying  to  so  get  infor- 
mation, whether  many  tenants  on  one  estate  are 
still  out,  or  whether  they  have  come  in  or  not. 
We  can  furnish  no  information  on  that  subject. 

10192.  You  have  been  good  enough  to  place 
in  the  hands  of  the  Committee  some  notes  of 
yours  going  through  a number  of  decisions  upon 
exclusions  and  restrictions  under  the  Act;  I do 
not  think  that  at  this  moment  we  will  take  you 
3 R 4 through 
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Chairman — continued. 

through  all  those  cases,  although  some  honour- 
able Members  of  the  Committee  will  no  doubt 
be  glad  to  hear  what  you  have  to  say  upon  some 
of  the  decisions  ; but  I should  like  to  go  on  at 
once,  if  you  will,  to  the  view  taken  and  acted 
upon  in  the  Land  Commission  on  the  question 
of  improvements  arising  out  of  the  famous  case 
of  Adams  v.  Dunseath? — That  is  a most  im- 
portant subject,  and  I need  hardly  say  a difficult 
subject,  and  I am  sure  that  the  Committee  will 
bear  with  me  if  I endeavour  to  explain  my  views 
and  the  views  of  the  Land  Commission,  because 
I think  I shall  be  able  to  satisfy  the  Committee 
that  there  is  not  the  slightest  difference  between 
the  practice  of  the  Land  Commission  and  the 
views  expressed  by  Lord  Justice  FitzGibbon. 
I think  that  is  very  important  if  I can  show 
you  that. 

10193.  Will  you  first  of  all  tell  us  w hat  was 
the  effect  of  the  Act  of  1870  upon  tenants’ 
improvements? — The  Committee  know,,  and 
perhaps  it  is  almost  an  impertinence  to  repeat  it 
again,  that  before  the  Act  of  1870  was  passed  a 
tenant  had  no  interest  or  property  in  his  improve- 
ments at  all,  except  in  the  very  limited  case  of 
fixtures,  which  are  really  not  worth  considering, 
tenants’  fixtures. 

10194.  1 think  you  may  assume  a certain 
amount  of  elementary  knowledge  in  the  minds  of 
the  Committee  ; we  have  been  sitting  here  for 
21  days,  and  we  do  know  the  somewhat 
elementary  details  ? — I will  give  my  view's  as 
briefly  as  possible  now.  The  effect  of  the  Act 
of  1870  was  for  the  first  time  to  give  a 
tenant  a special  interest  or  special  property  in 
his  improvements,  subject  to  certain  exceptions 
in  the  4th  Section  of  the  Act ; and  I am  not 
going  to  repeat  those  exceptions  in  the  4th  Sec- 
tion of  the  Act,  because  I understand  that  they 
have  been  brought  before  the  attention  of  the 
Committee  over  and  over  again.  But  then  the 
Committee  will  understand  that  in  cases  in 
which  those  exceptions  applied  the  tenant  prac- 
tically had  no  property  in  his  improvements.  To 
take,  for  instance,  a concrete  case : if  a tenant 
having  a holding  valued  at  over  50/.  a year  con- 
tracted himself  out  of  the  Act  of  1870,  as  he  was 
empowered  to  do  by  the  Act  of  1870,  and  after- 
wards built  a house,  or  reclaimed  land,  or  made 
drains  or  fences,  he  had  no  more  property  in 
them  than  he  had  in  the  rest  of  his  holding ; he 
had  the  right  of  enjoying  them  during  the  con- 
tinuance of  the  tenancy,  but  when  the  tenancy 
came  to  an  end,  there  was  no  obligation  on 
the  landlord  to  make  any  compensation  to 
him  for  those  improvements  at  all.  In 
the  same  way  if  he  held  under  a lease 
for  a term  certain  of  31  years  or  upwards,  and  he 
made  drains  or  fences,  then  in  a case  of  that  kind 
he  could  get  no  compensation  for  either  drains 
or  fences,  but  he  could,  as  the  Committee  know's, 
for  permanent  buildings  and  for  reclamation  of 
w'aste  land.  Now  the  effect  of  the  Act  of  1881 
w’as,  in  the  first  place,  to  enable  a tenant  under 
the  8th  section  to  have  a fair  rent  fixed  ; and  in 
fixing  the  fair  rent  the  court  was  to  have 
regard  to  the  interest  of  the  landlord  and 
tenant  respectively,  and  by  Sub-section  9, 
which  has  been  so  often  referred  to, 
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the  same  time  no  rent  was  to  be  assessed  on 
improvements  that  were  made  either  by  the 
tenant  or  his  predecessors  in  title.  The  Com- 
mittee knows  what  the  decision  of  Mr.  Justice 
O’Hagan  and  Mr.  Commissioner  Litton  was  in 
Adams  v.  Dunseath  originally,  and  that  their  ori- 
ginal view  was  that  the  tenant  Avas  entitled,  not 
merely  to  compensation  or  exemption  from  rent 
on  his  improvement  works,  but  that  he  was 
entitled  to  the  Avhole  of  the  improved  value  of 
the  land.  That  Avas  not  the  view  of  the  Court 
of  Appeal  in  Adams  v.  Dunseath.  The  Com- 
mittee knoAvs  already  that  in  the  first  place 
one  of  the  most  important  questions  which  they 
decided  there  Avas,  first,  that  as  regards  the  9th 
Sub-section  that  it  referred  to  improvement 
Avorks  and  improvement  Avorks  alone,  and 
that  the  actual  exemption  Avas  only  in  respect 
of  improvement  works.  Noav,  as  to  Avliat 
became  of  the  residue  of  the  improved  value, 
there  seems  to  be  some  difference  of  opinion 
betAveen  the  different  members  of  the  court. 
Sir  EdAvard  Sullivan,  in  passages  that  haA'e 
been  so  often  referred  to,  shoAved  that  im- 
provements must  mean  improvement  Avorks,  and 
that  the  light  to  exemption  from  rent  Avas,  in 
fact,  correlative  with  the  right  to  get  compensa- 
tion under  the  Act  of  1870  ; but  there  was  an 
expression  in  his  judgment  Avhich  is  referred  to 
also  by  Lord  Justice  FitzGibbon,  that  as  to  the 
residue  of  the  improved  value  it  Avas  possible 
that  the  Commissioners  might  have  power  to 
deal  Avith  it  under  the  earlier  portion  of  the 
section,  that  is,  having  regard  to  the  interest 
of  landlord  and  tenant  respectively.  Then,  Chief 
Justice  Morris,  in  his  judgment  on  page  146  of 
the  10th  Law  Reports  (Ireland),  after  referring 
to  “ improvements,”  said  : “ The  word  is  defined 
in  the  Act  of  1870  as  ‘any  Avork  Avhich  being 
executed  adds  to  the  letting  value  of  the  holding, 
&c. ’;  but  the  addition  to  . the  letting  value  is 
caused  by  the  work  plus  the  inherent  qualities 
and  capacity  for  such  Avork  of  the  holding  ; the 
latter  is  the  landlord’s,  while  the  former  is  the 
tenant’s.”  His  vieAv  was  that  the  tenant’s  inter- 
est Avas  restricted  solely  to  improvement  works, 
and  that  the  inherent  qualities  and  capacity  for 
such  Avork  of  the  holding  Avas  entirely'  the  pro- 
perty of  the  landlord.  And  the  same  is  to  be 
found  at  the  top  of  page  148  of  the  report : “As 
to  the  third  question,  the  Commissioners,  in 
order  to  determine  a fair  rent  under  the  8th 
Section,  have  to  regard  the  interest  of  the  land- 
lord and  tenant  respectively.  The  interest  of 
the  former  is  the  plenary  interest  in  the  holding, 
save  so  far  as  the  tenant  establishes,  in  diminu- 
tion, claims  under  the  Acts  of  1870  or  1881.  These 
claims  constitute  the  tenant’s  interest.”  That 
Avas  his  vieAv,  that  the  only  interest  of  the  tenant 
that  was  to  be  taken  into  consideration  under  the 
8th  section  of  the  Act  of  1881  Avas  his  amount 
of  compensation  under  the  Act  of  1870.  And 
the  Chief  Baron  is  very'  much  to  the  same  effect. 
At  page  158,  for  instance,  the  Chief  Baron 
says : “ If  I be  right  in  the  conclusions  at 
which  I haA'e  arrived,  namely,  first  that  the 
tenant  had  an  interest  in  improvements  made  by 
himself  or  his  predecessors  in  title,  as  used  in  its 
Avider  signification ; secondly',  that  there  is  in  the 
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9th  sub-section  an  intention  not  to  transfer  pro-  present  value  and  future  enjoyment,  for  the 
petty  in  improvements  from  landlord  to  tenant  ; capital  values  of  the  interests  of  the  landlord 
what  remains  to  satisfy  the  expression  m the  9th  and  tenant  respectively,  which  upon  the  severance 
sub-section,  improvements  made  by  the  tenant  of  their  interests  would  be  ascertained  in 
or  his  predecessors  in  title,  and  for  which  m the  fixing  compensation.”  Having  read  so  much, 

opinion  of  the  court  the  tenant  or  h.s  predeces-  what  1 want  to  impress  upon  the  Com- 

sors  m title  have  not  been  paid  or  otherwise  com-  mittee  is  this  i that  unSer  the  Land  Act  1881 
pensated  by  the  landlord  or  his  predecessors  m there  is  no  provision  by  which  specifically 
tide  ? I answer  that  which  can  alone  remain,  any  interest  other  than  exemption  in  respect  of 
unless  some  part  of  the  property  of  the  improvement  works  is  given  to  the  tenLt  in 
landlord  in  the  improvements  be  transferred  to  regard  to  the  improved  land.  There  is  nothin* 
the  tenant,  the  interest  of  the  tenant  in  the  in  the  Act,  from  one  end  of  the  Act  to  the  other 
improvements,  and  this  interest  he  can  have  in  such  specifically  to  give  to  the  tenant,  I reneat  it  anv 
improvements  only  as  he  had  a right  to  receive  special  interest  or  property  in  the  increased 

compensation  for.  I will  not  refer  to  more  of  letting  value  of  the  land,  if  once  he  has  been 

those  judgments , I assume  that  the  Committee  exempted  from  rent  in  respect  of  improvements  • 

hSimS«  w'  l?-t  p-m,  a ii  .i,  ™a  llis.rig1lt’ 80  far  “ I see,  subject  to  this 

10195.  Loid  Justice  TitzGibbon  read  all  the  exemption  from  rent  in  respect  of  improvement 
important  parte?— Yes  ; but  I want  especially  works,  is  the  same  in  the  improved  land  as  in  the 
to  call  attention  to  Lord  Justice  FitzGibbon  s unimproved  land.  Now  Lord  Justice  FitzGrih- 
judgnient,  and  then  also  to  a passage  in  his  evi-  bon’s  evidence,  I think,  has  given  the  Committee 
dence.  At  page  179,  Lord  Justice  FitzGibbon,  an  idea  that  as  regards  the  improved  land  the 
after  refening  to  the  particular  case  that  was  put  Land  Commission  had  some  power  of  apportion- 

” ’ S ^IS:+  Vi  U1-  °f  C°iUrSe,  be  the  imPrcved  value  between  landlord  and 
understood  (referring  to  the  improved  value)  tenant  different  from  what  they  had  in  apnor- 
that  before  any  part  of  this  difference  is  tioning  the  value  of  the  unimproved  land  between 
allowed  to  the  landlord,  the  Lands  Commission  landlord  and  tenant.  Do  I convey  myself  to 
should  estimate  the  present  value  of  the  improv-  you?  J J 

ing  works,  or,  as  Mr.  Butt  well  expresses  it,  w ,,  ..  , . ...  , . 

should  ascertain  what  would  it  cost  the  landlord  + 1U1j  *V  ould  it  not  simplify  things  if  I were 

to  put  the  farm  into  its  present  condition,  sup-  ^ read  to  you  the  view  of  Lord  Justice  Fitz- 

posing  the  improvements  had  never  been  exe-  vflb  p11’  • ^JOrd  dustlce  Put  bis  own  view  to 


should  ascertain  what  would  it  cost  the  landlord  + ^ oupJ  lfc  uot  simplify  things  if  I were 

to  put  the  farm  into  its  present  condition,  sup-  jo  read  to  you  the  view  of  Lord  Justice  Fitz- 
posing  the  improvements  had  never  been  exe-  /flb7?n’  the  Lord  Justice  put  his  own  view  to 
cuted,  and  upon  that  amount  the  improving'  tenant  the  and  then  you  could  comment 

is  entitled  to  a just,  and  I would  add  a liberal  re-  upol\  ^ a?  y?u  ."'ei’e.  §'°.ing  to  do-  . I think  you 
turn,  while  (except  in  respect  of  considerations  of  ?Ught  ^ w . his  view  as  he  himself  stated 
reduction  and  compensation)  the  landlord  should  ,^eT  ^°ra“lt:tee  fee , in  the  very 

not  be  allowed  any  rent  whatever  ” (that  is  on  -*-'•'-1-1-  - > 


words  of  Lord  J ustice  FitzGibbon’s  evidence  he 


the  improvement  works).  “In  respect  of  the  says  this ; According  to  the  interest  of  the 
full  present  value  of  the  additional  capital  which  Janul°rd  and  tenant  respectively.”  It  was  put 
his  improvements  have  added  to  the  holding,  the  t?  j1”,  hy ’ r *hink,  Mr.  Sexton,  several  times, 
tenant  should  be  scrupulously  protected  in  the  TV™  . c[‘scretion  ? and  he  says  he  thought 
eniovment,  of  n hist  n.nrl  Pvsn  nf  on  omnlo  that  it  would  be  wrong  to  say  that  thev  had  an 


enjoyment  of  a just  and  even  of  an  ample  return,  u,  **  "'°ud  be  wr?ng  to  say  that  they  had  an 
but,  after  this  has  been  provided  for,  the  land-  fbs°'ute  dlscl'e(?01? ; lt1  1S.  a discretion  controlled 
lord  is  equally  entitled  to  the  return  derived  from  by  u e"eGt,  the  decision  in  Adams  v.  Dun- 
the  more  active  and  profitable  use  of  his  interest  f jh  aSj t0  w 1at  tae  reIatlve  interest  of  land- 
in  the  holding.”  Here  is  a passage  in  Lord  lord  and  tenant.  It  seems  to  me  that  that  lan- 
Justice  FitzGibbon’s  judgment  that  is  also  the  gnage iof  Lord  Justice  FitzGibbon  was  subject  to 
foundation  of  what  he  says  afterwards  : “ I “interpretation. 

guard  myself,  as  the  Master  of  the  Rolls  has  10197.  Will  you  let  me  read  to  you  the  lan- 
done,  from  saying  that  the  whole  surplus  profit  guage  of  Lord  Justice  FitzGibbon,  and  you  will 
belongs  to  the  landlord,  as  I do  not  desire  to  pre-  gather  from  that  what  impression  he  left  upon 
judge  .the  question  which  is  not  now  before  us,  the  minds  of  the  Committee,  and  what  is  the 
out  which  may  hereafter  arise,  whether  the  impression  with  which  you  have  to  be  kind 
tenant  under  the  Act  of  1870  and  1881  has  not  enough  to  deal.  This  is  the  kind  of  lammao-e 
an  interest  in  the  holding  over  and  above  his  which  he  used;  at  Question  3357  he  said: 
statutory  tenure  and  his  rights  to  compensation.  “ That  question  of  how  it  was  to  be  assessed 
inus  tar,  however,  our  unanimous  statement  of  whether  by  first  taking  the  cost  and  allowing  a’ 
tne  rule  appears  to  me  to  lead,  the  landlord  certain  interest  upon  it  to  the  tenant  and  the 
nf  33  part  ,°f  „ the  fair  rent  rest  t0  tlie  landlord,  or  by  taking  a proportionate 

m tne  holding,  to  so  much  of  any  increase  of  value  of  tenant’s  interest  and  landlord’s  interest 
iettmg  value  consequent  upon  improvements,  and  then  dividing  it ; that  was  a question  of 
alter  making  a fair  return  to  the  tenant  upon  the  valuation,  and  was  taken  from  us.”  Then  on 
value  ot  the  improving  works,  as  is  derived  from  page  187,  at  No.  3363,  Mr.  Sexton  asked 
tne  utilisation  of  the  landlord’s  interest  in  the  whether,  “ In  saying  that  the  tenant  was  to  be 
!vttl eJent.  qualities,  advantages,  and  resources  of  protected  in  respect  of  what  he  had  expended 
tne  holding  ; and  again  at  the  top  of  page  182  you  did  not  say,  and  did  not  mean  to  say  that 
he  sums  it  up  m this  way:  “In  truth,  the  fair  the  rest  of  the  letting  value  was  necessarily  to 
tent  and  the  allowance  as  against  that  rent  for  goto  the  landlord  ? ,Y  To  which  Lord  Justice 
improvements  are,  as  it  seems  to  me,  but  the  FitzGibbon  replied,  “ Not  only  not  the  whole  of 

ni  00  e<luivalents>  calculated  with  regard  to  it,  but  in  every  passage  in  which  it  is  referred  to 

u.122.  3 S it 
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Mr.  Justice  Bewley. 
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Chairman — continued. 

it  is  stated  that  the  interest  of  landlord  and 
tenant  respectively  in  that  remainder  was  to 
be  had  regard  to.”  Then  Mr.  Sexton  asked 
at  No.  3365:  “All  that  is  at  the  dis- 
cretion of  the  court  below  by  the  judg- 
ment in  Adams  v.  Dunseath?”  And  Lord 
Justice  Fitz Gibbon’s  answer  was  : “ I do  not  like 
to  use  the  word  6 discretion,’  because  that  may 
mean  that  it  leaves  them  to  do  what  they  like. 
Adams  v.  Dunseath  did  not  leave  them  to  do 
what  they  liked.  It  defined  what  was  meant  by 
the  interest  of  the  landlord  and  the  interest  of  the 
tenant ; the  definition  was  limited  by  law,  and 
then  it  said  : You  are  to  have  regard  to  those 
two  interests,  but  how  much  should  go  to  one 
and  how  much  to  the  other  is  for  yourselves  to 
decide.”  That  is  the  operative  passage? — Yes, 
that  is  precisely  what  I want  to  apply  myself  to 


Mr.  Sexton. 

10198.  And  Lord  Justice  FitzGibbon  said  in 
answer  to  Question  3366,  “It  was  for  them” 
(that  is  the  Land  Commission)  “to  say  how 
much  belonged  to  the  landlord  and  how  much 
belonged  to  the  tenant ; and  in  what  way  they 
set  about  doing  that  was  for  themselves.  If  in 
the  first  instance  they  gave  him  20  per  cent., 
that  might  be  enough  for  his  whole  interest ; if, 
on  the  other  hand,  they  only  gave  him  4 per 
cent.,  and  there  was  a large  increase  of  letting 
value,  they  ought  to  take  into  account  how  much 
belonged  to  the  inherent  quality  of  the  land  and 
how  much  was  fairly  referable,  to  the  tenant’s 
interest”? — Of  course  this  is  an  immensely 
important  question,  and  it  seemed  to 
me  that  some  of  those  answers  were 
liable  to  more  than  one  interpretation. 
The  interpretation  that  has  been  given  was  to 
the  effect  that  the  Land  Commissioners  had  been 
doing  something  which  was  different  from  what 
Lord  Justice  FitzGibbon  had  expressed,  and 
therefore,  as  the  Lord  Justice  and  I are  very 
great  personal  friends,  I wrote  him  this  letter 
which  1 am  now  going  to  read  to  the  Committee, 
in  which  I stated  my  views  in  a way  in  which 
the  Committee  will  see  that  there  is  absolutely 
no  doubt  as  to  what  I meant.  “ My  dear  Fitz- 
Gibbon,— There  is  an  impression  abroad,  very 
erroneous,  I think,  as  to  the  effect  of  your 
evidence  before  the  Select  Committee  on  the 
Land  Acts  in  reference  to  the  case  of  ‘ Adams 
v.  Dunseath,’  and  you  have  seen,  no  doubt,  state- 
ments in  newspaper  articles  and  elsewhere  that 
the  Land  Commission,  owing  to  some  stupid 
blunder,  has  from  the  very  first  misinterpreted 
the  decision  of  the  Court  of  Appeal  in  that  case. 
What  has  given  rise  to  that  impression  appears 
to  be  your  answers  to  Questions  3356,  3360, 
3364,  and  3365  ; but  I take  it  that  you  were 
merely  re-stating  what  you  had  already  said  in 
your  judgment  in  ‘ Adams  v.  Dunseath  ’ ” 
(this  is  the  cardinal  point  that  I wish  the 
Committee  to  follow),  “ and  that  you  never 
meant  to  convey  that,  save  to  the  extent  of 
exempting  him  from  rent  in  respect  of  im- 
provement works,  the  Land  Act  of  1881  had 
given  to  the  tenant  of  a holding  any  interest  or 


Mr.  Sexton — continued. 

right  in  respect  of  the  portion  improved  by  him 
different  from  that  which  he  has  in  the  unim- 
proved part.”  I put  that  as  clearly  as  possible 
in  saying  to  the  Lord  Justice,  Am  I not  right  in 
saying  that  you  never  meant  to  tell  the  Com- 
mittee that,  save  with  the  exception  of  getting  an 
exemption  in  respect  of  improvement  work,  the 
tenant  had  any  different  interest  in  the  improved 
portion  from  what  he  had  in  the  unimproved 
portion  ? You  will  see  afterwards  that  it  is 
really  only  a difference  in  words,  and  that  really 
the  Land  Commission,  Mr.  Bailey  and  Lord 
Justice  FitzGibbon,  were  all  at  one  on  the  sub- 
ject, I think.  “ l understand  the  effect  of  your 
judgment  in  Adams  v.  Dunseath,  and  of  your 
evidence  before  the  Committee  to  be  this.  If 
after  making  an  allowance  to  the  tenant  in  the 
rent  for  his  improvement  works  there  remains 
any  improved  value  of  the  land  reclaimed  or 
drained,  the  whole  of  it  does  not  necessarily  go  to 
the  landlord,  because  the  tenant  may  have  a tenant- 
right  or  interest  in  the  holding  quite  irrespective 
of  his  improvements,  to  which  effect  must  be 
given  in  assessing  the  rent.”  I put  it  distinctly : 
Is  this  the  meaning  of  what  you  say,  that  if  a 
tenant  has  been  allowed  exemption  from  rent  on 
his  improvement  works,  if  there  remains  any  im- 
proved value,  it  does  not  necessarily  go  to  the 
landlord,  but  the  tenant  may  have  a tenant-right 
or  interest  in  the  holding  quite  irrespective  of 
his  improvements,  to  which  effect  must  be  given 
in  assessing  the  rent.  “ To  take  a concrete  ex- 
ample, if  a tenant  by  an  expenditure  of  50 1.  re- 
claims 10  acres  that  were  previously  covered  with 
water,  and  valueless  for  rent,  and  this  land  would 
now  be  worth  10s.  per  acre  per  annum  if  in  the 
hands  of  the  landlord,  and  an  allowance  of  5 per 
cent.,  i.e.,  5s.  per  acre,  is  made  to  the  tenant  in  re- 
spect of  his  improvement  work  in  fixing  a fair  rent, 
the  remaining  5s.  per  acre  is  not  necessarily  the 
propei’ty  of  the  landlord,  but  may  be  apportioned 
between  the  landlord  and  tenant,  having  regard 
to  the  ‘tenant-right’  of  the  latter.”  Now, 
there  is  no  mistake  about  the  view  that  I 
put  to  Lord  Justice  FitzGibbon  in  this.  “But 
am  I not  right  in  considering  that  in  your  view 
precisely  the  same  principle  of  valuation  is  to  be 
adopted  in  respect  of  the  unimproved  land,  and 
that  if  an  acre  of  the  unimproved  land  would  be 
worth  5s.  per  annum  in  the  hands  of  the  landlord, 
the  5s.  is  to  be  apportioned  in  exactly  the  same 
way.  I would  not  venture  to  ask  you  for  an 
explanation  of  any  of  your  judicial  utterances, 
but  when  your  evidence  appears  to  me  to  have 
been  misunderstood,  and  I shall  no  doubt  be 
examined  before  the  Committee  on  the  same 
subject,  it  is  not  unreasonable,  I think,  to  ask 
you  kindly  to  let  me  know  whether  my  reading- 
of  your  evidence  is  correct.  If  you  could  send 
me  a few  lines  within  the  next  couple  of  days  I 
should  be  greatly  obliged.  Very  sincerely  yours 
(signed)  E.  T.  Bewley.”  Lord  Justice  Fitz- 
Gibbon most  obligingly  wrote  to  me  immediately. 
The  first  part  of  his  ietter  was  to  ask  me  to  get 
a revised  edition  of  his  evidence,  saying  that  he 
did  not  know  what  might  have  been  said,  but 
that  so  far  as  knew  he  said,  “ I am  not  aware  of 
any  reason  for  imputing  any  ‘ blunder  ’ or  * mis- 
interpretation ' 
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Mr.  Sexton — continued. 

interpretation  ’ to  the  Land  Commission  in 
applying  the  decision  in  ‘ Adams  v.  Dunseath.’” 

Mr.  Sexton. 

10199.  If  you  intend  to  read  Lord  Justice 
FitzGibbon’s  letter  I suggest  to  you  that  you 
should  read  the  whole  of  it,  because  to  read  part 
of  it  and  comment  upon  other  parts  would  not  be 
satisfactory  ?— I will  just  read  one  passage,  and 
then  hand  the  letter  over  to  Mr.  Morley.  The 
reason  why  I do  not  want  to  read  the  letter  en- 
tirely is  that  he  says  something  in  reference  to 
an  individual  that  he  did  not  exactly  follow.  It 
is  immaterial,  but  Mr.  Morley  shall  have  the 
letter.  I will  hand  the  original  letter  to  Mr. 
Morley. 

Mr.  Sexton.']  The  letter  must  go  on  the 
Minutes,  of  course. 

Chairman. 

10200.  You  do  not  desire,  as  I understand,  to 
put  in  Lord  Justice  FitzGibbon’s  answer  to  you  ? 
— I do.  This  passage  is  what  I especially  wish 
to  put  in. 

10201.  One  moment;  putting  it  in  of  course 
means  that  the  whole  letter  will  go  on  to  the 
notes,  or  appear  in  an  appendix.  If  you  say  that 
you  do  not  want  it  to  appear  on  the  notes  you 
will  not  put  it  in  ? — I am  quite  willing.  All  I 
can  say  is  that  the  Lord  Justice  has  not  marked 
it  “ private,”  nor  has  he  asked  me  in  any  way  to 
withhold  the  letter  ; but  I would  ask  the  Com- 
mittee to  take  the  letter  and  read  it,  and,  if  they 
think  that  it  should  appear  on  the  notes,  let  it 
do  so. 

10202.  Your  objection,  as  I understand  it, 
arises  on  very  delicate  ground,  as  I have  found  out 
before  now.  Does  your  whole  objection  arise 
from  the  introduction  of  an  individual’s  name  in 
the  letter,  because,  if  so,  we  could  get  over  that 
by  leaving  the  individual’s  name  in  blank  ? — 
There  is  a certain  passage  that  I do  not.  think 
should  go  in  (the  Witness  handed  the  letter  to 
the  Chairman). 

10203.  (After  looking  at  the  letter.)  I must 
say  that  reading  this  passage  I should  be  rather 
sorry  if  it  appeared  on  the  notes.  It  is  nothing 
very  serious,  no  scandal  upon  anybody,  but  I 
think  it  is  a passage  which  Lord  Justice  Fitz- 
Gibbon  can  hardly  have  meant  to  circulate  ? — 
But  the  sole  object  which  I had  in  reading  the 
letter  at  all  was  merely  to  show  that  the  Lord 
Justice  says  that  my  letter  is  an  accurate  state- 
ment of  his  views. 

10204.  If  I read  the  letter  I may  be  able  to 
suggest  a course  to  the  Committee  and  to  you? 
— Certainly. 

The  Committee  Room  was  cleared.  After 
some  time  the  Witness  was  again  called  in 
and  the  public  re-admitted. 

Chairman. 

10205.  The  Committee  after  deliberation  have 
come  to  the  conclusion  that  you  should  be 

0.122. 


Chairman — continued. 

requested  to  read  Lord  Justice  FitzGibbon’s 
reply  in  full  ; that  course  you  will  take  upon 
yourself? — I have  no  objection  to  that.  “July 
9,  1894,  Dublin,  10,  Merrion-square, — Dear 
Bewley,  1 ours  of  Saturday  has  only  now  reached 
me.  I have  not  seen  any  newspaper  reports  of 
my  evidence,  and  very  few  comments  upon  it. 
But  I found  the  newspaper  reports  and  comments 
so  imperfect  and  misleading  in  the  case  of  the 
preceding  witnesses,  that  I called  for  and  got  the 
official  notes  before  I gave  my  evidence.  Please 
see  that  you  have  the  revised  proof  of  my 
evidence.  1 1 has  been  furnished  to  the  Committee, 
and  it  gives  the  reference  and  quotations  more 
fully  and  correctly  than  the  rough  proof. 
In  all  that  I said  as  to  Adams  v.  Dunseath  1 
tried  to  follow  the  rule  I stated  at  3315,  to  take 
my  answers  from  the  authorised  report,  which  is 
available  for  everybody,  and  speaks  for  itself. 
Any  lawyer,  and  more  especially  the  head  of  the 
Land  Commission,  has  the  same  authority  to 
interpret  the  judgments  that  I have,  but  of  course 
they  require  to  be  carefully  studied,  and  they  can- 
not be  interpreted  without  equally  careful  study 
of  the  Land  Acts,  and  of  the  facts  of  the  particu- 
lar case.  I am  notaware  of  any  reason  for  imputing 
any  ‘ blunder  ’ or  £ misinterpretation  ’ to  the  Land 
Commission,  in  applying  the  decision  in  ‘ Adams 
v.  Dunseath.’  But  I have  no  knowledge  of  the 
method  by  which  fair  rents  are  fixed  in  cases  of 
improvements,  and  any  reports  I have  seen  of  the 
evidence  of  the  Sub-Commissioners  and  valuers 
rather  indicate  that  no  definite  or  uniform  method 
of  estimating  the  relative  interests  of  landlord 
and  tenant  has  been  adopted.  I could  not  follow 
Bailey’s  evidence  as  to  the  action  of  the  Land 
Commission  upon  this  and  other  points,  and  he 
was  so  wide  of  the  mark  in  his  version  of  the 
decisions  of  the  Court  of  Appeal  that  I could  feel 
no  confidence  in  his  accuracy  upon  any  other 
branch  of  his  subject  where  others  differed  from 
him.  But  your  letter  seems  to  me  to  state 
accurately  the  view  which  I endeavoured  to  con- 
vey to  the  Committee,  and  which  you  will  find 
repeated  at  3497—3504.  The  erroneous  inter- 
pretation referred  to  by  the  Master  of  the  Rolls 
at  page  137,  by  which  the  whole  difference  be- 
tween the  letting  value  before  improvement  and 
the  letting  value  after  the  improvement  was 
treated  as  exclusively  belonging  to  the  tenant, 
extended  to  all  cases  of  improvement,  whether 
any  question  arose  as  to  their  ownership  or  not. 
This  was  set  right  by  the  unanimous  decision 
that  it  was  for  the  Land  Commission  to  fix  the  rent 
of  the  improved  bolding  with  due  regard  to  the 
interest  of  both  landlord  and  tenant  in  it  as  it 
stands  when  the  rent  is  fixed.  The  decision  that 
the  interest  of  the  tenant  was  to  be  ‘ ascertained,’ 

‘ defined,’  ‘ checked,’  or  * limited,’  by  the  con- 
sideration of  what  he  would  get  under  the  com- 
pensation clause,  on  leaving  the  holding,  was  that 
of  six  of  the  seven  judges.  But  how  the  relative 
interests  were  to  be  worked  out  in  figures  in  fixing 
the  rent  was  not  within  the  jurisdiction  of  the 
Court  of  Appeal.  Whether  it  was  to  be  done  by 
first  allowing  a percentage  upon  outlay  to  the 
tenant,  and  then  fixing  a rent  on  the  remainder, 
with  due  regard  to  both  interests,  or  whether  the 
whole  value  was  to  be  dealt  with  on  some  more 
3 s 2 general 
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Chairman — continued. 

general  principle  making  a fair  proportionate 
allowance  for  so  much  of  the  value  as  was  justly 
attributable  to  the  tenant’s  outlay,  was  a matter 
for  the  Land  Commission.  In  the  concrete 
example  you  put,  and  in  every  case  in  which  the 
rent  is  fixed  after  deducting  a percentage  upon 
outlay  for  the  tenant,  I apprehend  that  the  suf- 
ficiency of  the  percentage  to  compensate  the 
tenant  would  have  to  be  considered  before 
you  could  say  positively  that  he  was  not 
to  get  anything  more  deducted  from 
the  improved  letting  value  before  you  fix  his 
rent.  But  again,  I say  with  Sullivan,  Master  of 
the  Rolls,  at  page  139,  ‘ all  this  would  be  for  the 
Commissioners.’  If  this  does  not  answer  your 
questions,  kindly  say  so.  A careful  reading  of  the 
reported  cases  to  which  the  Committee  has  been 
referred  is  I think  the  best,  if  not  the  only  way 
to  supply  the  required  information  without  risk 
of  misunderstanding.” 


Mr.  Brodrick. 

10206.  Would  you  kindly  read  the  last  words 
of  the  letter ; what  I want  is,  if  you  please,  how 
Lord  Justice  FitzGibbon  signs  himself  ? — ■“  Ever 
yours  (signed)  Gerald  FitzGibbon"  The  Lord 
Justice  and  I are  friends  from  boyhood  ; and  one 
of  the  reasons  why  I wished  to  state  to  the  Com- 
mittee that  I wrote  to  the  Lord  Justice  was 
this  : that  as  for  myself  I might  take  the  un- 
worthy course  of  saying,  Oh,  when  I came  to  the 
Land  Commission  this  decision  had  been  in  opera- 
tion for  a good  many  years,  and  I did  not  disturb 
it ; but  for  the  reputation  of  Mr.  Justice  O’Hagan 
and  Mr.  Commissioner  Litton,  I thought  it 
necessary  to  show  this  Commiitee  (because  I 
have  only  commenced  to  show  it)  that  we  have 
been  acting  entirely  upon  what  the  Lord  Justice 
now  admits  to  be  the  true  meaning. 

Chairman .]  We  will  not  carry  your  evi- 
dence further  to-day.  The  Committee  will 
now  adjourn. 
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The  Right  Honourable  JOHN  MORLEY,  in  the  Chair. 


Mr.  Justice  Bewley,  again  called  in ; and  further  Examined. 


Chairman. 

10207.  Yesterday  we  broke  off  at  a point 
where  you  had  read  the  letter  of  Lord  Justice 
FitzGibbon.  Perhaps  you  would  now  be  kind 
enough  to  continue  your  demonstration  of  the 
identity  of  view  between  him  and  yourself? — 
Yes,  I was  telling  you  the  result  of  that. 

10208.  You  were  going  to  explain  to  us  how 
Lord  Justice  FitzGibbon  s letter  put  his  view  on 
the  same  footing  as  your  own  ? — Yes,  I will  just 
explain  that  as  clearly  as  I can.  I was  going  to 
call  attention  to  the  fact  that  Mr.  Commissioner 
Litton,  as  he  then  was,  in  his  judgment  in  Adams  v. 
Dunseath  (which  the  Committee  will  find  reported 
in  Macdevitt’s  reports,  almost  in  the  commence- 
ment, I think,  the  very  first  page),  was  clearly  of 
opinion  that  a tenant  had  a certain  goodwill  arising 
from  occupation,  quite  irrespective  of  his  interest 
in  improvements,  and  he  dealt  with  that  in  the 
judgment,  to  which  I do  not  think  it  necessary 
to  refer  the  Committee  at  any  length.  He  also 
went  on,  as  the  Committee  already  know,  to 
express  an  opinion  in  the  case  of  improved  value 
arising  from  improvement  works,  that  the 
improved  value  went  to  the  tenant.  - So  far  as  that 
latter  view  was  concerned,  the  Court  of  Appeal 
were  of  opinion  that  it  was  incorrect,  and  that  the 
improved  letting  value  did  not  necessarily  go  to 
the  tenant  ; but  as  the  Lord  Justice  pointed  out 
in  his  evidence  given  before  this  Committee, 
some  of  the  judges  (including  the  Master  of  the 
Rolls  and  himself)  said  that  as  regards  the 
improved  letting  value,  after  an  allowance  had 
been  made  in  respect  to  the  improvement  works, 
it  was  at  least  a question  as  to  whether  the  Land 
Commission  might  not  have  some  power  of  dealing 
with  that  under  the  earlier  portion  of  the  8th 
section  of  the  Act,  that  is  to  say,  that  in  consider- 
ing the  relative  interests  of  landlord  and  tenant 
they  might  possibly  deal  with  the  improved 
letting  value,  or  rather  the  excess  of  it,  after  an 
allowance  had  been  made  in  respect  of  the  im- 
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Chairm  an — continued. 

provement  work.  In  the  Lord  Justice’s  judg- 
ment in  Adams  v.  Dunseath,  as  I mentioned  yes- 
terday (as  well  as  I recollect  at  page  180  of  the 
report),  the  words  which  he  used  in  respect  of 
this  were  these  (at  the  end  of  page  179,  10th 
Law  Reports  (Ireland),  “ In  respect  of  the  full 
present  value  of  the  additional  capital  which  his 
improvements  have  added  to  the  holding,  the 
tenant  should  be  scrupulously  protected  in  the 
enjoyment  of  a just,  and  even  of  an  ample 
return,  but  after  this  has  been  provided  for,  the 
landlord  is  equally  entitled  to  the  return  derived 
from  the  more  active  and  profitable  use  of  his  in- 
terest in  the  holding.  I guard  myself,  as  the 
Master  of  the  Rolls  has  done,  from  saying  that 
the  whole  surplus  profit  belongs  to  the  landlord, 
as  I do  not  desire  to  prejudge  the  question  which 
is  not  now  before  us,  but  which  may  hereafter 
arise,  whether  the  tenant  under  the  Acts 
of  1870  and  1881  has  not  an  interest  in 
the  holding  over  and  above  his  statutory 
tenure  and  his  rights  to  compensation. 
Thus  far,  however,  our  unanimous  statement 
of  the  rule  appears  to  me  to  tend  ; the  landlord 
is  entitled,  as  part  of  the  fair  rent  of  the  holding,, 
to  so  much  of  any  increase  of  letting  value  con- 
sequent upon  improvements,  after  making  a fair 
return  to  the  tenant  upon  the  value  of  the  im- 
proving works,  as  is  derived  from  the  utilisation 
of  the  landlord’s  interest  in  the  inherent  qualities, 
advantages,  and  resources  of  the  holding.”  Now 
the  question  that  I put  to  Lord  Justice  Fitz- 
Gibbon in  that  letter  of  mine,  and  which  he  has 
answered,  in  fact,  is  this : Is  it  not  the  fact  that 
the  Land  Act  of  1881  has  not  given  to  the  tenant 
■who  has  executed  improving  works,  any  property, 
save  the  right  to  be  exempted  from  rent  on  im- 
provement works  in  the  improved  portion 
different  from  what  he  has  in  the  unimproved 
portion,  that  is  to  say,  is  not  the  Land  Com- 
mission bound  as  much  to  apportion  between 
3 S 3 landlord 
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Chairman — continued. 

landlord  and  tenant  the  letting  value  of  the  un- 
improved land  as  of,  what  I may  call,  the  residue 
of  the  improved  value  of  the  improved  land ; 
and  he  says  that  that  is  an  accurate  view  of  what 
he  intended  to  state  to  the  Committee, 

10209.  Of  coux-se  it  is  an  accurate  view  of 
what  he  intended  to  state,  but  do  you  think  that 
is  reconcilable  with  his  language  in  3365,  in 
which  he  represents  the  Court  of  Appeal  as 
saying  to  the  Land  Commission  : “ You  are  to 
have  regard  to  those  two  interests,  but  how  much 
should  go  to  one  ” (that  is  the  landlord)  “ and 
how  much  to  the  other”  (that  is  to  the  tenant) 
“is  for  you  yourselves  to  decide.”  Surely,  in 
those  words  he  implied  that  the  increase 
of  letting  value  due  to  improvement  was  to  be 
treated  as  if  it  were  the  improvement  itself  ? — 
What  the  Lord  Justice  says  in  all  these  pass- 
ages (speaking  now  from  recollection)  is  this : 
That  it  is  to  be  apportioned  according  to  the  in- 
terest of  the  landlord  and  the  tenant  as  defined 
by  Adams  v.  Dunseath.  That  is  what  he  says  : 
“ According  to  the  interest  of  the  landlord  and 
the  tenant  as  defined  by  Adams  v.  Dunseath.” 
He  said  in  answer  to  a question.  I think,  of  Mr. 
Sexton’s:  I would  be  wrong  to  say  that  they 
have  any  absolute  discretion  in  the  matter  ; they 
are  bound  to  apportion  it  according  to  Adams  v. 
Dunseath.  Then  what  I ask  the  Lord  Justice  in 
this  letter  is  this  : Is  not  what  you  mean  by  this 
that  if  after  an  allowance  has  been  made  to  the 
tenant  in  settling  the  rent  in  respect  of  the 
improvement  works  a residxie  remains,  that 
residue  does  not  necessarily  all  go  to  the  land- 
lord because  the  tenant  may  have  a tenant-right 
(that  is  an  occupation  right)  different  from  his 
right  in  respect  of  improvements.  That  is  the 
way  I put  it  to  him  so  that  there  may  be 
no  mistake  about  it  all.  First,  the  way  I 
put  it  was  : “ I take  it  that  you  were 

merely  re-stating  what  you  had  already  said 
in  your  judgment  in  Adams  v.  Dunseath, 
and  that  you  never  meant  to  convey  ihat,  save 
to  the  extent  of  exempting  him  from  rent  in 
respect  of  improvement  works,  the  Land  Act  of 
1881  had  given  to  the  tenant  of  a holding  any 
interest  or  right  in  respect  of  the  portion  im- 
proved by  him  different  from  that  which  he 
has  in  the  unimproved  part.”  And  then  I 
also  said  in  reference  to  that,  “ I understand 
the  effect  of  your  judgment  in  Adams  v.  Dun- 
seath, and  of  your  evidence  before  the  Com- 
mittee, to  be  this  : If  after  making  an  allow- 
ance to  the  tenant  on  the  rent  for  his  improve- 
ment works  there  l-emains  any  impi-oved  value  of 
the  land  reclaimed  or  drained,  the  whole  of  it 
does  not  necessarily  go  to  the  landlord,  because 
the  tenant  may  have  a tenant-right  or  interest  in 
the  holding  quite  irrespective  of  his  improve- 
ments, to  which  effect  must  be  given  in  assessing 
the  rent.”  He  assents  to  that.  I put  a concrete 
example  to  him,  and  as  far  as  the  concrete  ex- 
ample is  concerned  he  only  guards  himself  by 
saying,  “ Of  course  I do  not  commit  myself  and 
say  that  the  allowance  made  to  him  is  necessarily 
what  ought  to  have  been  the  allowance  ; ” but  he 
admits  that  pi-inciple  ; and  I do  not  think  myself 
that  any  judge  could  come  to  any  other  view  of 
the  decision  of  Adams  v.  Dunseath  than  what 


Chairman — continued. 

the  Lord  Justice  there  virtually  says  in  answer 
to  my  letter,  namely,  that  there  was  nothing  in 
the  Act  of  1881  that  gave  to  the  tenant 
any  special  property  in  the  improved  part 
different  from  that  in  the  unimproved  part,  save 
to  the  extent  of  exempting  him  from  rent  on 
his  improvement  works  ; but  it  left  this  most 
important  question  open,  namely,  whether  you 
should  not  make  an  allowance  to  the  tenant 
in  respect  of  this  goodwill  arising  from  occupa- 
tion (as  it  is  sometimes  called) ; and  I was  going 
now  to  point  out  to  the  Committee  that  it  seems 
to  me  that  from  the  commencement  that  is  what 
the  Land  Commission  has,  in  fact,  done ; they 
have,  in  fact,  apportioned  what  would  otherwise 
be  tlxe  full  letting  value  between  landlord  and 
tenant,  because  they  have  taken  into  considera- 
tion this  (whatever  you  may  choose  to  call  it) 
tenant-right,  or  goodwill  arising  from  occupa- 
tion. 

10210.  But  then,  look  at  his  answer  to  Ques- 
tion 3361.  He  was  talking  of  letting  value 
arising  from  improvements,  and  Mr.  Sexton 
said  : “ Did  the  direction  of  the  court,  that  the 
tenant  was  to  be  protected  so  far  as  the  cost  of 
his  improvement  was  concerned,  contain  or 
involve  any  direction  as  to  what  was  to  be  done 
with  the  rest  of  the  letting  value  arising  from  the 
improvements  ? ” Then  lie  says  : “ It  did  in  a 
case  where  that  increased  letting  value  on  the  facts 
was  (for  the  reasons  I have  referred  to)  admitted 
to  be  part  of  the  interest  of  the  landlord.”  ? — I 
do  not  understand  that  answer  to  3361.  I do  not 
exactly  follow;  it  is  some  special  case.  The  only 
thing  that  occurred  to  me  in  reading  that  was 
this  : It  was  admitted  in  a case  I have  referred 
to,  to  be  part  of  the  interest  of  the  landlord.  I 
think  he  was  referring  to  an  actual  case  ; he 
was  referring  to  the  house  in  Adams  v.  Dunseath. 
There,  the  house  in  Adams  v.  Dunseath  being 
treated  (in  the  view  he  took)  as  part  of  the 
property  of  the  landlord,  then  the  whole 
increased  letting  value,  as  far  as  it  was  concerned, 
went  to  him. 

10211.  Of  course,  as  a matter  of  practice,  I 
think  the  Committee  have  gathered  from  your 
own  officers  who  have  come  before  us  that  it  is 
their  practice  to  give  a percentage  on  the 
tenant  s outlay,  then  to  give  the  rest  of  the 
increased  letting  value,  though  due  to  the 
tenant’s  improvements,  to  the  landlord  ? — I will 
not  unduly  occupy  the  time  of  the  Committee 
upon  this,  but  I intend  very  shortly  to  refer  to 
the  evidence  of  at  least  three  of  the  witnesses, 
and  show  that  that  is  not  the  whole  thing. 

Mr.  Sexton. 

10212.  I submit  to  you  that  the  answer  of  the 
Lord  Chief  Justice  to  3361  cannot  have  referred 
to  the  case  of  Adams  v.  Dunseath,  because  in 
the  case  of  Adams  v.  Dunseath,  according  to  the 
judgment  of  the  majority,  the  tenant  had  no 
interest  whatever  in  the  house  erected  before  the 
lease  ? — According  to  the  majority  the  landlord 
had  an  interest  in  the  house. 

10213.  Certainly  ; therefore,  the  case  cannot 
have  referred  to  that? — 1 tried  to  understand 
that ; I did  not  understand  it ; that  is  all  I can  say. 

10214.  I submit 
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Mr.  Sexton — continued. 

10214.  I submit  that  it  means  this,  that  pos- 
sibly a case  might  arise  where,  after  the  tenant 
is  made  an  allowance  for  the  cost  of  the  outlay, 
the  whole  of  the  remainder  might  possibly  belong 
to  the  landlord  ? — Oh,  yes,  of  course.  I think 
it  appears  abundantly  on  the  evidence  before  the 
Committee  already  that  in  the  great  majority  of 
cases,  after  the  allowance  has  been  made,  there 
is  nothing  ; in  fact,  there  is  no  residue,  so  that 
to  some  extent,  but  not  to  the  entire  extent,  it  is 
an  academic  question. 

Chairman. 

10215.  You  were  going  to  say  something  about 
practice  ? — As  I understand  the  evidence,  what 
I read  is  this : the  allowance  that  is  made 
to  the  tenant  is  an  annual  allowance  based 
upon  the  value  of  his  improvement  works; 
that  allowance  is  merely  for  the  purpose  of  ex- 
empting him  from  any  rent  on  the  improve- 
ment works  ; it  would  be  a mistake  to  suppose 
that  it  was  repaying  him  the  cost  of  the  im- 
provement works,  because  his  improvements 
remain,  and,  if  he  should  be  dispossessed,  he  is 
entitled  to  claim  compensation  for  the  im- 
provements. To  put  a concrete  example  : If, 
for  instance,  he  has  reclaimed  land,  he  is  given 
an  annual  allowance  that  will  exempt  him  from 
rent  in  respect  of  the  expenses  of  reclamation, 
but  the  actual  capital  value  of  the  reclamation 
remains  his  property  still,  and  if  by  any  chance 
the  tenancy  should  be  determined  in  consequence 
of  eviction  for  non-payment  of  rent,  or  other- 
wise, his  right  to  claim  compensation  for  that  re- 
clamation work  remains  quite  as  before.  The 
only  thing  that  the  Land  Commission  is  to  take 
care  of  is  that  he  gets  a full  and  ample  allowance 
in  respect  of  it ; so  that  he  is  not  to  be 
rented  in  any  way  for  the  improvement  work. 
Now,  I was  going  shortly  to  call  the  attention 
of  the  Committee  to  what  seems  to  me  to 
be  the  practice  in  reference  to  this : over  and 
above  that  special  allowance  that  is  made,  the 
letting  value,  both  in  the  case  of  improved  land 
and  unimproved  land,  is  virtually  apportioned  to 
a certain  extent  between  the  landlord  and  the 
tenant.  I would  first  refer  to  some  answers  of 
Colonel  Bayly  in  his  evidence.  You  will 
recollect  that  Colonel  Bayly  has  been  a Sub- 
Commissioner  from  the  very  first,  or  at  any  rate 
from  October  1881,  and  if  the  members  of  the 
Committee  will  turn  to  Colonel  Bayly’s  evidence 
(page  215,  Question  3818)  in  answer  to  a ques- 
tion of  Mr.  Kenny’s  they  will  see  this,  “ In 
fixing  fair  rent  ” (he  is  asked  by  Mr.  Kenny) 
“ you  do  not  consider  at  all  what  the  competition 
value  would  be?— {A.)  No,  I do  not.  (Q.) 
Could  you  tell  the  Committee  generally,  on  what 
principles  you,  as  an  individual  Sub-Commis- 
sioner, have  hitherto  fixed  fair  rents  ? — (d.)  On 
my  practical  experience,  and  from  my  knowledge 
of  what  such  land  is  worth.  ( Q.)  ‘ Is  worth  ’ to 
whom? — (A .)  Well,  worth  to  the  tenant  or  to 
the  landlord.  ( Q-)  Do  not  you  also  consider, 
for  the  purpose  of  arriving  at  that, 
what  it  would  be  worth  to  the  landlord 
if  it  were  in  his  hand  ? — (A.)  No,  certainly 
uot.  (Q.)  You  do  not. — Id.)  No,  I do  not. 
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(Q.)  If  it  were  in  the  hands  of  the  landlord, 
lettable  to  the  highest  bidder,  would  it  not  be 
worth  very  much  more  than  the  rent  you  fix 
upon  it  ?—(A.)  Certainly  it  would  be  worth 
morfe.  ( Q.)  So  you  regard  it  simply  from  the 
point  of  view  of  what  it  would  be  worth  to  the 
tenant?— -(A.)  Yes,  assuming  the  tenant  has  the 
ordinary  interest  in  the  farm.”  That  is  to  say, 
that  he  has  some  occupation  interest ; for  turning 
now,  again,  to  Question  3859  of  Colonel  Bayly’s 
evidence,  you  find  this:  “ You  have  stated  that 
you  do  not  take  a competition  rent  and  then 
make  deductions,  but  you  do  estimate  the  value 
of  the  improvements,  do  you  not,  before  you  fix 
the  rent  ?—  (A.)  Yes.  (Q.)  To  what  extent  do 
you  estimate  or  allow  for  any  sum  which  may 
have  been  given  for  tenant-right? — (d.)  You 
mean  where  a tenant  purchases  a farm?  (Q.) 
Yes? — (d.)  In  my  opinion  that  has  put  him  in 
the  shoes  of  his  predecessor,  and  I consider  he 
has  an  ordinary  occupation  interest  ; and 
I make  no  further  deduction  from  that. 
(Q.)  You  make  no  deduction?  — (A.)  No 
further  deduciion.  What  I mean  is  this, 
that  if  I found  the  farm  had  been  given 
by  the  landlord  to  the  tenant  free  from  fine 
of  late  years  it  would  be  very  much  higher 
in  my  valuation.”  Now  there  are  two  more 
answers  of  his,  and  that  closes  the  reference  to 
his  evidence,  4218  and  4219.  This  is  put  by 
Mr.  Sexton:  (4218)  “The  evidence  before  us 
is,  that  you  value  a holding  as  it  stands? — (A.) 
Well,  as  we  see  it,  of  course  ; as  it  stands.  ( Q.) 
That  is  to  say,  you  fix  the  value  of  it  as  the 
value  of  it  is,  at  the  time,  to  the  tenant  ? — (A.) 
Yes  ; of  course,  in  doing  so,  allowing  the  tenant 
his  interest  in  the  farm.”  Now  that  is  unmis- 
takable, that,  at  any  rate,  Colonel  Bayly, 
whether  right  or  -wrong  (and  quite  irre- 
spective of  whether  the  land  is  improved  or  un- 
improved), in  any  case,  does  not  value  the  land 
as  if  it  were  in  the  hands  of  the  landlord,  but  he 
gives  the  tenant  an  allowance  in  respect  of  his 
occupation  right.  Turning  now  to  Mr.  Mac- 
Afee’s  evidence  (5790,  page  3041,  Mr.  Sexton 
asks : “ Suppose  there  were  two  farms  side 
by  side,  similar  in  condition  and  value,  one  of 
them  occupied  by  a present  tenant  and  the 
other  vacant,  and  that  an  outsider  wanted  the 
the  second  of  these  farms,  and  asked  you  to  fix 
the  rent  for  him  that  he  ought  to  pay  for  that 
farm,  would  you  fix  the  rent  of  the  two  farms  at 
the  same  figure? — (At.)  It  would  depend  on  our 
instructions  ; if  we  were  asked  to  fix  them  on  the 
same  basis  we  should.  But  suppose  the  farm, 
that  was  not  occupied  was  in  the  hands  of  the 
landlord,  and  that  the  landlord  had  acquired  the 
tenant’s  interest,  in  that  case  we  would  put  a 
different  rent  on  as  compared  with  the  farm 
where  the  tenant  was  in  occupation  and  had  the 
tenant-right  or  interest  in  his  own  hands.  ( Q.) 
Then  the  legal  interest  of  the  tenant  is  an 
element  in  fixing  the  rent  ? — (A.)  Oh,  certainly ; 
in  Ulster  the  tenant  has  almost  as  much  interest 
in  the  bolding  as  the  landlord.  ((^.)  But  every- 
where in  Ireland  now  the  tenant  has  two  distinct 
legal  interests,  has  he  not ; he  has  the  right  of 
compensation  for  disturbance  ? — (A.)  Yes.  (Q.) 
And  the  right  to  compensation  for  improve- 
3 S 4 ments ; 
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Chairman — continued. 

ments  ; I do  not  think  he  has  a right  to  sell  the 
tenancy,  but  he  has  the  right  to  stay  there  for  ever 
at  a fair  rent?—  (A.)  Yes,  and  I think  there  is 
very  little  difference  made  by  most  Sub-Com- 
missioners in  fixing  a rent,  whether  inside  Ulster 
or  outside  Ulster ; that  right  is  recognised,  I 
think,  generally.  ( Q.)  Does  the  possession  of 
that  legal  interest  on  the  part  of  the  occupying 
tenant  affect  the  amount  of  the  fair  rent  ma- 
terially ? —(A.)  Oh,  yes  it  does.  (Q.)  To  what 
extent ; is  there  any  principle  ? — (A.)  You  can- 
not deal  with  it  on  genex-al  principles,  because 
you  have  to  take  into  consideration  a number  of 
things  in  finding  out  the  difference  ; the  situation, 
its  proximity  to  a town  or  to  some  market,  and 
in  fact  you  must,  in  fixing  a fair  rent,  deal  with 
each  individual  case  on  its  merits.  (Q.)  What 
you  call  the  rent  in  the  case  of  the  person  coming 
in,  in  the  supposed  case  I put  to  you,  is  a com- 
petition! rent?”  That  is,  if  they  had  the 
two  farms,  the  one  vacant  and  the  other  not. 
Now  here  comes  the  exact  point.  “(Q.)  The 
difference  which  you  allow  to  the  present  tenant 
because  he  is  in  occupation  and  has  the  legal 
right,  brings  it  down  to  what  you  call  the  fair 
rent  ? — (A.)  Yes,  we  might  perhaps  put  20s.  an 
acre  on  as  fair  rent  and  30s.  as  competition 
rent.” 

10216.  Will  you  tell  us,  for  I do  not  really 
clearly  understand,  what  is  the  point  to  which  all 
this  reading  of  yours  comes  to  ? — The  point  I am 
going  upon  is  this  : What  the  Lord  Justice  Fitz- 
Gibbon  in  effect  (if  you  read  his  letter  and  mine 
together)  says  now  is  this:  When  I said  the 
Land  Commission  might  apportion  the  remainder 
of  the  letting  value  between  the  landlord  and 
tenant  according  to  the  respective  interest  of 
each  I merely  referred  to  this  tenant-right  in- 
terest, which  I am  now  referring  to  in  this. 

Mr.  T.  W.  Russell. 

10217.  Does  it  not  strike  you  that  we  shall 
have  to  take  Lord  Justice  FitzGibbon’s  evidence 
as  it  was  given  from  the  witness  chair,  and  not  as 
it  is  interpreted  by  you  ? — Certainly,  but  what  I 
am  pointing  out  now  is  this : that  there  is  an  in- 
terest in  the  tenant  over  and  above  his  improve- 
ments which  is  one  of  the  interests  which  have  to 
be  taken  into  consideration  in  fixing  a fair  rent. 
The  only  ground  in  Adams  v.  Dunseath  on 
which  Lord  Justice  FitzGibbon  said  that  he 
refrained  from  saying  anything  as  to  whether  the 
whole  surplus  profit  belonged  to  the  landlord  or 
not,  was  because  there  might  be  this  occupation 
interest,  or  this  goodwill,  to  which  effect  should 
be  given. 

Chairman. 

10218.  Yes,  but  I thought,  and  hoped,  that  we 
had  left  for  the  moment  Lord  Justice  Fitz- 
Gibbon, and  I put  to  you  this  question,  or 
rather  I made  to  you  this  statement,  and 
put  a question  upon  it,  that  the  various  Sub- 
Commissioners  (not  all  of  them,  but  I think  most 
of  them — some  of  them  certainly)  have  told  us 
what  their  method  is,  namely  to  allow  a per- 
centage on  the  improvements,  not  a percentage 


Chairman — continued. 

that  would  ultimately  repay  the  whole  outlay, 
but  an  ordinary  5 per  cent,  on  the  expenditure 
on  improvements,  and  the  rest  of  the  increased 
letting  value  due  to  those  improvements  they  had 
put  a rent  upon.  Now,  I really  do  not  think  we 
much  care  what  the  views  of  the  Sub-Commis- 
sioners are  theoretically,  but  when  I tell  you  that 
some. of  them  have  told  us  that  that  is  their 
practice,  I ask  what  remark  you  have  to  make 
upon  it? — I do  not  think  there  is  any  difference 
at  all  between  what  I am  endeavouring  to  express 
and  the  evidence  given  by  the  Sub-Commis- 
sioners, for  this  reason  : Undoubtedly  after  they 
have  made  the  allowance  in  respect  of  the  im- 
provement works  there  is  nothing  given  specifi- 
cally to  the  tenant  qua  increased  letting  value 
nothing  at  all,  nothing  is  given  to  the  tenant  qua 
increased  letting  value,  in  respect  of  the  improved 
portion.  But  what  I was  pointing  out  to  the 
Committee  was  this,  that  both  in  respect  of  the 
improved  portion  and  the  unimproved  portion  an 
allowance  is  made  in  respect  of  this  occupation 
interest ; and  that  is  what  the  ’Lord  Justice 
FitzGibbon  refers  to  in  Adams  v.  Dunseath,  and 
that  is  what  Lord  Justice  FitzGibbon  refers  to 
in  his  evidence  given  before  this  Committee. 

Mr.  Sexton. 

10219.  I think  you  have  referred  to  Mr.  Doyle 
as  what  you  called  one  of  the  two  “principal 
Sub-Commissioners,”  which  seemed  to  me  to  be 
a curious  distinction  to  make  between  them  and  the 
other  two  ; they  all  appear  to  be  equal,  so  far  as  we 
know.  In  number  2883,  and  succeeding  ques- 
tions, which  were  put  by  Mr.  Kenny,  he  was 
questioned  as  to  the  difference  between  the  com- 
petition rent  and  the  fair  rent,  and  he  was  asked 
this  in  2884  : “You  would  not  make  any  deduc- 
tion, then,  in  that  definition  from  what  the  com- 
petition rent  or  the  market-value  rent  would  be 
in  settling  the  fair  rent  ? ” and  the  reply  is  : “I 
take  that.  I never  could  understand  the  mean- 
ing of  a deduction  being  made  for  the  occupa- 
tion right  of  a tenancy  ” ?— That  is  his  view. 

10220.  It  is  in  direct  conflict  with  what  you 
say  ? — I regret  to  say  that  there  does  not  appear 
to.be  perfect  uniformity  between  the  Sub-Com- 
missioners as  to  the  principles  upon  which  they 
fix  the  rent. 

10221.  Let  me  point  out  to  you  that  the  evi- 
dence I have  just  read  was  the  evidence  of  a 
legal  Sub-Commissioner,  who  is  entitled  to  lay 
down  the  law  to  the  others,  while  the  evidence 
you  have,  quoted  is  only  the  evidence  of  two  Sub- 
Commissioners,  who  must  take  the  evidence  from 
Mi-.  Doyle,  or  gentlemen  in  his  position  ? — They 
must  take  the  law  from  the  legal  Sub-Commis- 
sioner ; I do  not  know  how  it  is ; apparently  they 
may  not  have  been  instructed  in  the  law  ,•  I am 
not  at  all  prepared  to  endorse  Mr.  Doyle’s 
view  in  . the  view  that  I hxrmbly  take.  I 
think  this  occupation  interest  does  exist,  and 
should  be  respected  and  taken  into  consideration 
in  fixing  the  fair  rent.  Then,  in  order  to  show 
at  any  rate  that  this  is  the  view  which  some 
of  the  Sub-Commissioners  and  some  of  our  best 
men  take,  I will  refer  to  one  other  answer  of 
Mr.  MacAfee’s  (5865)  to  Mr.  Dillon. 

10222.  Do 
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Chairman. 

10222.  Do  you  think  we  need  go  into  Mr. 
MacAfee’s  evidence  on  this  point ; we  have  had 
the  evidence,  we  know,  the  evidence  ; it  is  in  the 
minds  of  the  Committee  ? — I am  only  going  to 
refer  to  three  more  quotations,  but  it  does  seem 
to  me  very  material  in  reference  to  this  ques- 
tion. 

10223.  How  can  it  be  material  what  Mr. 
MacAfee  said  ? — I think  it  is  exceedingly  mate- 
rial, in  this  way : I am  afraid  that  I have  not 
conveyed  myself  at  all  to  the  Committee  on 
what  seems  to  me  to  be  a most  vital  point, 
namely,  this,  that  Lord  Justice  FitzGibbon  used 
language  which  implied  that  the  Land  Commis- 
sion had  some  power  of  apportioning  the  increased 
letting  value,  after  giving  the  annual  allowance  in 
respect  of  improvement  works,  between  landlord 
and  tenant  according  to  their  respective  interests. 
Over  and  over  again  in  his  evidence  he  said, 
“ But  that  is  their  interest  as  recognised  by  law.” 
I am  now  referring  to  this  to  show  that  the 
interest  he  refers  to  of  the  tenant,  the  only 
interest  that  can  be  taken  into  account  over  and 
above  the  improvement,  is  this  tenant  right  ox- 
occupation  interest. 

10224.  Very  good  ; but  you  surely  do  not  add 
any  force  to  that  by  quoting  what  Mr.  MacAfee 
or  Colonel  Bayly  said.  I am  only  asking  you,  if 
possible  (if  it  is  convenient  to  you)  to  spare  us  any 
further  readings  fi*om  the  evidence  that  we  have 
in  our  minds,  that  is  all  ? — Certainly;  if  you  prefer 
that  I should  not  read  these  quotations  I will  not 
do  so. 

Mr.  Sexton. 

10225.  I should  submit  to  you  that  after  I 
have  cited  evidence  from  a legal  Sub-Commis- 
sioner directly  in  conflict  with  the  evidence  relied 
upon  by  you,  given  by  lay  Commissioners,  it 
would  be  material  if  yovi  could  quote  from  the 
evidence  given  here  by  any  legal  Sub-Commis- 
sioner, either  Mr.  Doyle,  Mr.  Bailey,  or  Mr. 
Greer,  evidence  in  support  of  your  view  ? — As 
regards  Mr.  Bailey,  I do  not  think  there  is  really 
any  difference  between  Mr.  Bailey  and  the 
view  I take,  in  this  way,  that  when  he  says 
no  allowance  is  made,  and  that  the  entire  is 
given  to  the  landlord,  it  is  because  if  he  takes 
any  concrete  example,  if  he  says  that  the  lay 
Sub-Commissionei’s  put  10s.  a year  upon  the  im- 
proved part  of  the  holding,  the  meaning  of  it  is 
that  they  put  10s.  a year  on  it,  treating  it  as  in 
the  hands  of  a tenant,  making  allowance  for  all 
the  occupation  interest,  and  therefore  that  the 
sum  which  they  gave  is  a sum  less  than  that 
which  would  otherwise  be  an  ordinary  fair  rent. 
Then  Mr.  Roberts  is  the  same.  As  the  Com- 
mittee seem  to  think  that  I am  occupying  too 
much  time  on  the  subject,  I will  mex-ely  refer  to 
Mr.  Roberts. 

Chairman. 

10226.  Do  not  spai’e  us  in  anything  you  think 
really  material  ? — i will  only  give  you  the  re- 
ferences to  his  evidence,  7927  to  7933,  and  7937 
to  7939,  and  humbly  express  my  opinion  that 
nothing-  short  of  legislation  could  tx-ansfer  any  of 

0.122. 
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the  improved  letting  value  to  the  tenant  over 
and  above  this  annual  allowance  that  is  made  to 
him  in  respect  of  his  improvement  works ; that 
no  decision  of  the  frdl  Court  of  Appeal,  even  if 
it  was  composed  of  seven  members,  could  transfer 
property  which  originally  was  not  the  property 
of  the  tenant  to  the  tenant,  and  that  it  has  not 
done  so  either  in  Adams  v.  Dunseath  or  any- 
where else ; but  then  from  the  commencement, 
apparently,  a number  of  the  Sub-Commissioners 
at  any  rate  have  acted  upon  the  principle  that 
there  is  a certain  occupation  interest  which  every 
tenant  has,  varying  according  to  circumstances, 
not  any  fixed  amount,  but  varying,  and  that  that 
is  to  be  taken  into  consideration  in  fixing  the  fair 
rent,  and  that  so  far  as  that  occupation  interest 
exists  there  will  necessarily  be  an  apportionment ; 
for  instance,  take  a piece  of  land  that  is  utterly 
valueless  for  rent. 

10227.  If  rve  find  that  they  always  give  a 
much  larger  allowance  for  occupation  interest 
where  there  is  a residue  of  increased  letting 
value  after  giving  5 per  cent,  on  the  improve- 
ments, does  not  that  seem  to  show  that  your  view 
is  not  the  view  acted  upon  by  the  Sub-Commis- 
sioners. That  is  what  we  have  found.  You  may 
call  it  “occupation  interest,”  if  you  like;  you 
may  say  it  was  a deduction  made  on  the  strength 
of  the  occupation  interest,  but  if  we  find  that  an  ex- 
tra allowance  is  made  for  occupation  interest  where 
there  have  been  improvements,  is  it  not  fair  for  the 
Committee  to  conclude  that  that  was  a recognition 
of  the  increased  letting  value  due  to  the  tenant’s 
improvements  ? — They  cannot  give  any  more  for 
the  occupation  interest  in  respect  of  the  improved 
land  other  than  what  they  give  in  respect  of  the 
unimproved  land.  That  is  merely  what  I would 
emphasize,  and  say  that  according  to  the  best  of 
my  judgment,  as  the  Act  of  Parliament  now 
stands  (I  express  no  opinion  on  this  nor  on  any 
other  question  as  to  the  policy  of  this  portion  of 
the  Act  of  Parliament  or  that),  inasmuch  as 
before  the  passing  of  the  Act  of  1881  a tenant’s 
sole  right  in  respect  of  improvements  was  to  get 
compensation  for  improvement  works,  it  would 
have  required  special  legislation  to  give  him  any 
special  or  particular  interest  in  the  improved 
value  of  the  land  other  than  that  xvlrich  he  had ; 
and,  as  I have  said,  T do  not  think  that  has  been 
given.  That  is  what  I have  to  say  in  reference  to  it. 

Mr.  Sexton. 

10228.  You  have  now  evolved  what  appears  to 
be  a new  theory,  namely,  that  in  fixing  the  letting 
value  of  a holding,  before  dealing  with  the  im- 
provements at  all  by  way  of  deduction,  account 
is  taken,  in  fixing  fair  rent,  of  the  interest  of  the 
tenant? — Yes,  I think  so. 

10229.-  Now  I call  your  attention  to  this 
evidence  of  Mr.  Doyle,  Question  7463  ( examined 
by  me) : “ You  fix  a fair  rent  at  what  a solvent 
tenant  would  be  able  to  give? — (A.)  That  is 
my  idea,  but  Colonel  Bayly  has  expounded 
another  which  I do  not  agree  with.”  That  is 
evidence,  relied  upon  by  you,  of  Colonel  Bayly. 
Then  7465,  “The  Act  talks  about  the  rent 
fixed  to  be  paid  by  tire  sitting  tenant?— (A.)  It 
must  be  by  the  sitting  tenant.  (7466).  The 
3 T specific 
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Mr.  Sexton — continued. 

specific  rights  of  the  sitting  tenant  do  not  seem 
to  you  to  indicate  rents  paid  by  him  and  none 
other? — (A.)  Not  the  slightest ; I do  not  know 
how  such  an  Act  could  have  been  drawn.  (7467.) 
Two  lines  down  you  are  asked  to  have  regard  to 
his  interest;  how  do  you  interpret  that? — (A.) 
I interpret  it  as  meaning  ‘ to  his  improvements  ’ ; 
I do  not  know  what  other  interest  he  has  against 
the  landlord  for  fixing  the  rent  except  his  im- 
provements ; and  there  is  no  indication  in 
the  Act,  as  far  as  I can  see,  of  any  other 
suggestion,  but  of  his  interest  in  the  holding 
in  the  popular  sense  which  he  can  sell.”  And 
then,  finally,  7470 : “ Does  the  ‘ interest  ’ in 
Sub-section  1 mean  nothing,  more  than  the 
‘ improvements  ’ dealt  with  in  Sub -section  9 ? — 
(A.)  In  my  opinion  that  is  all  ; I do  not  see  any 
other  indication  of  any  other  meaning.”  Then 
Question  7474 : “ And  you  do  not  think  that 
the  legal  revolution  made  by  the  Act  of  1881, 
entitling  the  tenant  to  perpetual  occupation, 
marked  any  such  difference  in  his  interest  as 
should  affect  the  rent? — (A.)  I do  not;  it  gives 
him  a saleable  interest  as  between  him  and  the 
landlord  ” ? — All  I can  say  in  reference  to  that 
is,  that,  as  at  present  advised,  I do  not  agree 
with  Mr.  Doyle  in  that ; I think  a tenant  has  an 
interest,  by  virtue  of  his  occupation,  which  ought 
to  be  respected,  and  which  I,  for  myself,  invari- 
ably respect,  in  fixing  true  value. 

Mr.  T.  W.  Russell. 

10230.  Is  it  not  a very  serious  thing,  that  men 
are  sent  over  the  country  in  this  way  with  wrong 
ideas  of  the  law  ? — Yes. 

10231.  To  fix  rents,  and  decide  what  is  the 
law  between  landlord  and  tenant? — I intended  to 
make  an  observation  to  the  Committee  upon  that : 
Once  we  delegate  a case  to  a Sub-Commission 
presided  over  by  a competent  legal  gentleman, 
whether  solicitor  or  barrister,  the  Land  Commis- 
sion, as  a court,  absolutely  have  no  jurisdiction 
over  that  case  until  it  comes  before  them  on  a 
re-hearing.  I have  no  more  business  to  instruct 
Mr.  Doyle,  or  Mr.  Bailey,  or  Mr.  Greer,  as  to 
what  their  decisions  in  law  should  be  in  any  par- 
ticular case  than  the  Court  of  Appeal  has  to  in- 
struct me,  or  to  instruct  the  judges  of  the 
Queen’s  Bench  or  the  judges  in  the  Chancery 
Division  as  to  what  they  shall  do  in  a particular 
case. 

Mr.  T.  M.  Healy. 

10232.  Is  not  the  word  “ delegate  ” used  in 
the  Act  ? — We  delegate  under  the  section  of  the 
Act.  We  may  delegate,  as  I read  it,  any  of  our 
duties,  except  the  power  of  hearing  appeals ; and, 
as  a matter  of  fact,  everything  is  delegated. 
This  question  was  raised  for  the  first  time,  as 
far  as  I know,  before  the  Lords’  Committee  that 
sat  in  1882,  and  the  Lords’  Committee  made 
some  strong  observations  on  the  Land  Commis- 
sion for  nut  giving  instructions,  apparently,  to 
the  legal  Commissioners  in  law,  and  to  the  lay 
Commissioners  in  matters  of  valuation. 

10233.  Clause  43  of  the  Act  of  1881,  just  at 
the  end  of  it,  says  this,  “ The  Land  Commission 
may  form  Sub-Commissions  in  any  province, 


Mr.  T.  M.  Healy — continued, 
particular  district,  or  districts  of  Ireland,  and 
such  Sub-Commissions  shall  consist  of  such 
number  of  the  said  Assistant  Commissioners  or 
of  a Commissioner  and  one  or  more  Assistant 
Commissioners,  as  the  Land  Commission  may 
think  fit,  and  the  Land  Commission  may  delegate 
to  any  Sub-Commission  such  of  the  powers 
except  as  to  appeals,  by  this  Act  conferred  upon 
the  Land  Commission,  as  they  think  expedient, 
and  may  from  time  to  time  revoke,  alter,  or 
modify  any  powers  so  delegated  to  a Sub-Com- 
mission.” Now  the  head  Land  Commission 
itself  is  not  a delegated  body  from  the  Court  of 
Appeal  ; therefore  Lord  Justice  FitzGibbon 
could  not  instruct  the  head  Land  Commission  ; 
but  the  position  does  not  seem  to  be  the  same 
with  regard  to  the  Sub-Commission,  does  it  ? — 
No.  As  I said,  the  Lords’  Committee  reported 
on  that ; they  say  : “ The  Committee  cannot 
but  look  with  great  regret  upon  the  course 
adopted  in  settling  judicial  rents  under  the  Act  ” 
(I  am  reading  from  the  appendix  to  the  Report 
of  the  Land  Commission  for  the  years  1882  and 
1883  at  page  36  of  the  appendix).  “ This  duty, 
the  most  important,  and  at  the  same  time  the  most 
difficult  to  be  discharged  under  the  Act,  was  in  the 
first  instance,  assigned  by  Parliament  to  the  three 
Commissioners  named  in  the  Act,  whose  names  and 
standing  were  stated  to  be  a sufficient  guarantee 
that  the  duty  would  be  effectively  and  impartially 
discharged.  The  Commissioners,  however, 
proceed  to  delegate  the  whole  of  this 
duty  to  the  Sub  - Commissioners  appointed 
under  the  Act,  who  now  number  85.” 
Now,  on  that  Report,  Mr.  Justice  O’Hagan, 
Mr.  Commissioner  Litton,  Mr.  Commissioner 
Vernon,  and  Lord  Monck  (who  was  then  also  a 
Commissioner)  made  a special  report  in  this 
Appendix,  and  they  say,  “ By  the  43rd  section 
of  the  Act  the  Land  Commission  was  empowered 
to  form  sub-commissions,  and  to  delegate  to 
them  such  of  the  powers  (except  as  to  appeals) 
conferred  upon  the  Land  Commission  as  they 
might  think  expedient.  It  is  apparently  com- 
plained of  that  the  Commissioners  delegated  the 
whole  of  the  duty  of  settling  judicial  rents  to  the 
Sub-Commissioners  by  their  order  of  delegation. 
It  is  not  suggested,  even  remotely,  how  it  would 
be  possible  to  delegate  this  power  in  part  and 
not  wholly.  The  Act  contemplated  the  delega- 
tion of  the  powers  of  the  Commissioners  to  the 
Sub-Commissioners ; and  what  exception  or 
reservation  could  have  been  made  (except  the 
statutable  reservation  of  appeals)  the  Commis- 
sioners cannot  even  conjecture.”  I would  invite 
the  attention  of  the  Committee,  to  this  special 
report,  because  some  of  the  questions  that  have 
been  discussed  here  were  then  discussed  on 
another  somewhat  similar  question. 

Chairman. 

10234.  Which  report  is  that  in  ; the  report  of 
the  same  Committee  ?- — This  is  a report  of  the 
Land  Commission  ; we  will  have  a copy  sent  in. 
I am  afraid  I have  only  this  one  bound  copy 
of  the  report.  The  report  for  1882-1883, 
after  the  report  of  the  Lords’  Committee  had 
come  out,  contained  an  Appendix  of  “ Observa- 
tions 
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Chairman — continued. 

tions  of  the  Irish  Land  Commissioners  on  the 
Fourth  Report  of  the  Select  Committee  of  the 
House  of  Lords  on  Land  Law  (Ireland).”  The 
point  I am  referring  to  now  is  this : It  was 
objected  by  the  Lords’  Committee  that  specific 
instructions  had  not  been  given  to  the  lay  Com- 
missioners as  to  the  mode  in  which  their  valua- 
tions were  conducted.  Here  is  what  the  Com- 
mittee of  the  Lords  reported  : “ And  without 
having  laid  down  any  code  of  instructions  or  any 
general  principles  according  to  which  the  Sub- 
Commissioners  should  act.  Some,  at  least,  of 
the  Sub-Commissioners  were  desirous  of  receiv- 
ing such  instructions,  and  one  of  them,  Professor 
Baldwin,  states  that  he  thought  at  the  time 
‘it  was  a frightful  thing  to  let  theni  loose 
on  the  property  of  the  landlords  and  tenants 
without  any  instructions.’  ” Now,  the  observa- 
tion of  the  Commissioners  upon  that  is  : “ The 
Commissioners  gave  no  instructions  on  this  sub- 
ject to  the  Assistant  Commissioners,  and  to  this 
moment  they  are  absolutely  at  a loss  to  con- 
ceive what  instructions  they  could  legally  have 
given  beyond  reading  to  them  the  terms  of  the 
Act  of  Parliament.  The  Legislature  abstained 
from  embodying  any  definition  of  a fair  rent  in 
the  Act.  It  declared  that  the  court  should  have 
regard  to  the  interest  of  the  landlord  and  tenant 
respectively,  and  to  the  circumstances  of  the 
case,  holding,  and  district.  Further  enactments 
are  contained  in  the  succeeding  sub-sections  of 
the  8th  section.  What  power  or  right  had  the 
Commissioners  to  add  to  the  Statute  by  laying 
down  extra-judicially  principles,  general  or  spe- 
cial, according  to  which  the  Assistant  Commis- 
sioners were  to  act  in  their  judicial  capacity  ? If 
they  had  attempted  to  do  so,  they  might 
have  been  most  justly  accused  of  directing  a 
court  of  first  instance  ; how  to  arrive  at  decisions 
which  afterwards  might  come  before  the  Com- 
missioners themselves  as  an  appellate  tribunal.” 
It  then  mentions  another  matter,  which  refers  to 
the  legal  question  as  well  as  to  this,  namely,  that 
it  must  be  borne  in  mind  that  the  jurisdic- 
tion exists  also  in  the  county  court;  that  it 
is  open  to  the  election  of  the  tenant  or  land- 
lord, as  the  case  may  be,  to  institute  pro- 
ceedings in  the  county  court,  or  in  the  court 
of  the  Land  Commission.  The  Land  Com- 
missioners have  absolutely  no  right  to  dictate  to 
the  county  court  judges  either  as  to  any  matters 
of  law,  as  to  what  construction  they  should  put 
upon  the  Act,  or  as  to  what  directions  they 
should  give  to  their  valuers.  It  may  be  that 
that  is  an  unsatisfactory  state  of  the  law  ; but  if 
it  is  an  unsatisfactory  state  of  the  law,  I am 
afraid  it  must  be  remedied  by  legislation.  As  to 
matters  of  law.  it  would  be  impossible  for  me,  for 
instance,  to  give  any  instructions  beforehand  to 
the  eminent  men  we  have,  the  able  men  we  have, 
at  the  head  of  the  Sub-Commissions,  Mr.  Bailey, 
Mr.  Doyle,  or  Mr.  Greer,  as  to  what  view  they 
were  to  take  on  a question  of  law  which  had  riot 
yet  arisen. 

10234*.  But  surely  this  has  arisen  from  your 
doctrine  (it  may  be  a perfectly  sound  one)  about 
improvements,  the  relation  between  improve- 
ments and  the  increased  letting  value  ; and  does 
it  not  strike  you  as  a singular  thing  that  these 


Chairman — continued, 
legal  Sub-Commissioners  should  be  sent  out  to 
do  their  work  without  any  instruction  from  you 
upon  what  I may  call,  perhaps  pedantically,  an 
organic  part  of  their  work  ? — The  answer  to 
that  is  this  : The  executive  appointed  Sub-Com- 
missioners ; the  appointment  does  not  lie  with 
the  Land  Commission ; they  appointed  legal 
gentlemen  to  preside  over  the  Sub-Commis- 
sioners, some  very  eminent,  some  exceedingly 
eminent  (some  who  have  passed  away  from°us 
now),  and  these  men  were  as  competent,  or  might 
be  certainly  as  competent,  to  interpret  Adams  v. 
Dunseath,  or  any  other  case,  as  any  judicial 
Commissioner. 

10235.  Grant  that;  but  is  it  not  placing  the 
Irish  tenant  and  the  Irish  landlord  in  a most 
extraordinary  position,  as  the  Lords’  Committee 
say,  to  hand  over  their  property  to  gentlemen  to 
be  decided  upon  principles  which  may  turn  one 
way  or  another  : not  by  virtue  of  an  authoritative 
instruction  from  you  whom  they  represent,  but 
according  to  their  own  personal  view,  not  the 
personal  view  applying  a common  doctrine  to  a 
particular  holding,  but  as  to  the  doctrine  itself  ? 

You  cannot  give  instructions  in  reference  to  a 
question  of  law  until  a question  of  law  has  arisen, 
as  a rule  ; you  would  be  running  very  great  risks 
if  you  did..  That  is  dealt  with  also  in  page  37. 
Mr.  Baldwin  wanted  instructions  originally  as  to 
this  very  question  of  what  was  the  meaning  of 
the  9th  sub-section  of  Section  8 of  the  Act  as  to 
exemption  from  rent  for  improvements ; and 
what  Judge  O’Hagan  and  his  colleagues  say  as 
to  that  here  is  this : “ When,  therefore,  the  Com- 
missioners are  assailed  for  not  having  given  in- 
structions to  the  Assistant  Commissioners,  it  is 
quite  possible  that  the  ground  might  be  shifted, 
and  it  might  be  asserted  that  the  fault  lay  in  not 
giving  them  instructions  in  point  of  mere  proce- 
dure. But  this  question  of  Mr.  Baldwin  puts 
the  matter . beyond  the  possibility  of  a doubt. 
The  complaint  made  by  him,  and  now  adopted 
and  enforced  by  the  Committee  of  the  House  of 
Lords,  is  this : That  the  Commissioners  upon  a 
legal  question  of  the  utmost  "difficulty  and  com- 
plexity, a question  so  difficult  that  the  Court  of 
Appeal  in  Ireland,  after  the  fullest  and  most  ela- 
borate argument,  were  unable  to  concur  in  an 
unanimous  opinion,  and  only  decided  by  a 
majority  ; that  upon  such  a question  the 
Commissioners  did  not  in  the  first  instance, 
before  the  matter  had  arisen  for  decision, 
without  having  litigants  before  them,  or 
hearing  argument  on  either  side,  instinct 
the  Assistant  Commissioners  in  the  interpretation 
of  the  statute.  To  have  done  so  would,  in  their 
opinion,  have,  been  grossly  culpable.  That  the 
witness,  who  is  not  a lawyer,  should  make  this 
complaint  does  not  surprise  the  Commissioners, 
but  that  it  should  have  received  the  sanction  of 
such  a body  as  the  Committee  of  the  House  of 
Lords,  is  a thing  they  would  not  have  deemed 
possible  until  they  read  the  report.”  I can  only 
say  that  that  is  the  view  taken  by  my  eminent 
predecessor  and  his  colleagues  so  far  back  as  the 
year  1883,  and  that  in  the  view  I take  of  the  law 
it  is  not  within  my  jurisdiction  as  matters  now 
stand  to  give  Mr.  Doyle  or  Mr.  Bailey  or  Mr. 
Greer  any  direction  on  any  question  of  law,  but 
3 T 2 that 
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Chairman—  continued. 

that  it  is  the  right  of  the  suitor  to  raise  the 
question  and  have  it  brought  before  us  on 
appeal. 

Mr.  Sexton. 

10236.  Mr.  Doyle  has  been  fixing  rents  in 
Ireland  for  12  years  as  the  head  of  a Sub- 
Commission,  and  many  cases  have  come  from 
him  to  you;  have  you  ever  reversed  his  judg- 
ment upon  the  ground  that  in  fixing  the  rent 
he  made  no  allowance  for  the  occupation 
right  of  the  tenant,  but  treated  the  tenant 
as  a stranger?— No  such  question  was  ever 
raised ; nor  should  we  know  anything  about 
it,  except  for  the  evidence  here ; but  I would 
not  like  it  to  be  assumed  that  he  did  so. 

10237.  He  tells  us  that  he  did  so? — That  is 
what  lie  says;  but  as  you  see  a great  many  of  the 
lay  Sub-Commissioners  seem  to  act  upon  their 
own  views  in  this  matter,  and  they  do  not  go  to 
the  lesal  Sub-Commissioner  for  his  directions ; 
and  if  we  take  Colonel  Bayly,  for  instance  (who 
is  actually  working  with  Mr.  Doyle,  and  I 
believe  has  been  working  with  him  for  some 
time),  it  is  plain  to  me  that  he  does  take  the 
occupation  interest  into  consideration. 

10238.  Assuming  that  Mr.  Doyle’s  evidence  is 
a true  account  of  what  he  has  done,  then  it 
follows  that  for  13  years  he  has  been  controlling 
Sub-Commissions  who  fix  the  rents  ? — But  I do 
not  think  it  has  been  done.  I do  not  think  that 
assumption  ought  to  be  made,  because  you  have 
on  the  one  hand  the  fact  that  Colonel  Bayly  is 
working  with  him,  and  Colonel  Bayly  says  that 
he  takes  this  into  consideration  and  gives  the 
tenant  the  occupation  interest. 

10239.  Colonel  Bayly,  and  every  other 
lay  Sub  - Commissioner  who  has  been  ex- 
amined here,  tell  us  that  they  take  the  law 
from  their  legal  Sub-Commissioner  ; and  what 
I ask  you  is  this : If  Mr.  Doyle  has  been 
doing  what  he  says  he  has  been  doing,  has 
he  acted  in  your  view  contrary  to  the  law 
in  that  respect  ? — In  relation  to  that,  up  to 
the  present  moment,  so  far  as  I know,  this 
question  of  the  legality  of  the  occupation 
interest,  or  any  question  about  it,  has  never  been 
raised  before  the  Land  Commission  Court. 
There  has  been  no  decision  on  the  subject,  and, 
therefore,  I would  be  very  slow  to  say  that  any- 
body is  wrong  or  right  until  the  question  is 
raised.  I looked  carefully  to  see  if  I could  dis- 
cover whether  Mr.  Justice  O' Hagan,  or  Mr. 
Commissioner  Litton  had  ever  decided  any  ques- 
tion in  any  case  in  reference  to  the  question  that 
is  now  raised  on  the  construction  of  Adams  v. 
Dunseath  as  to  the  apportionment,  as  one  may  call 
it,  of  the  increased  letting  value,  and  no  such 
question  was  ever  raised  or  decided,  so  far  as  I 
know,  upon  the  point. 


Mr.  T.  W.  Russell. 

10240.  For  the  best  of  all  reasons,  that  the 
tenant  considered  the  law  as  administered  by  the 
Commissioners  to  be  settled  law  ? — And  my  view 


Mi-.  T.  W.  Russell — continued, 
of  it  is  that  as  actually  administered,  so  far  as  I 
can  ascertain  the,  Commissioners  were  administer- 
ing it  according  to  the  law,  because  they  were 
talcing  into  consideration,  in  fact,  the  occupation 
interest,  and  in  law  that  was  the  only  interest 
which  they  could  take  into  consideration  over 
and  above  the  interest  in  improvements. 

Mr.  Sexton. 

10241.  Have  you,  as  the  Appeal  Court,  as  a 
matter  of  fact,  generally  reduced  the  rents  sent 
up  from  Mr.  Doyle  ? — I am  sure  we  have,  over 
and  over  again  ; not  on  any  such  specific  ground 
because  no  such  question  was  raised  before 
us  ; and  in  order  that  the  Committee  may  under- 
stand exactly  what  happens,  after  the  tenant 
has  been  examined,  and  proved  his  improve- 
ments, and  so  forth,  his  valuer  is  examined,  and 
says,  “I  value  the  holding  at  so  much  per  annum 
as  in  the  hands  of  a tenant,” — the  sitting  tenant. 
Sometimes  he  is  asked  the  question  specifically, 
Would  you  give  the  same  amount  if  it  were  in 
the  hands  of  the  landlord,  and  he  would  say,  No, 
I would  give  more  if  it  was  in  the  hands  of  the 
landlord.  That  is  what  the  tenant’s  valuer  says, 
and  as  a rule  the  landlord’s  valuer  adopts  the 
same  course  ; but  some  of  them  do  not. 

Mr.  Macartney. 

10242.  The  evidence  of  Mr.  Greer  and  Mr. 
Doyle  was  distinct  upon  this  point,  that  they  gave 
no  instructions  to  their  lay  colleagues  as  to  the 
value  that  they  were  to  place  upon  a farm  ; that 
the  only  instruction  that  they  gave  to  their  lay 
colleagues  was  when  questions  of  law  arose  as  to 
specific  improvements ; but  that  when  no  ques- 
tion of  law  arose  before  them  in  court  as  to 
whether  the  improvement  was  to  be  credited  to 
the  landlord  or  the  tenant,  and  the  tenant  had 
claimed  the  improvement  as  his  improvement, 
they  left  their  lay  colleagues  to  assess  the  value 
of  the  farm  and  its  improvements  entirely  un- 
fettered. That  would  account,  therefore,  for  the 
fact  that  no  question  has  been  brought  before 
you  on  this  particular  point?— I should  rather 
have  expected  that  the  Assistant  Commissioners, 
legal  and  lay,  would  have  discussed  amongst 
themselves  the  legal  principles  in  reference  to 
this  very  question  of  occupation. 

10243.  The  evidence  is  the  other  way  ? — Then 
apparently  they  have  not  done  so. 

Mr.  Sexton. 

10244.  This  is  so  vitally  important  about  the 
principle  of  fixing  a fair  rent.  I have  not  been 
able  to  get  Mr.  Bailey’s  euidence  yet,  but  I have 
got  Mr.  Greer’s,  and  I would  like  to  get  on 
record  now,  if  you  will  allow  me  to  bring  it  to 
your  mind,  the  evidence  of  Mr.  Greer,  another 
legal  Sub- Commissioner,  at  Nos.  8605-7.  “ ( Q- ) 
Does  your  Sub -Commission  fix  fair  rent  as  if  it 
were  being  fixed  for  a solvent  person  coming  into 
the  farm  ? — (A.')  They  do,  so  they  inform  me. 
( Q.)  So  the  tenant’s  interest  is  whatever  interest 
you  may  give  him  in  his  improvements  ? — ( A .) 
Yes.  (Q.)  In  fact,  the  rent  is  fixed  just  as  if 
the  Act  of  1870  or  the  Act  of  1881  had  never 
passed. 
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Mr.  Sexton — continued. 

passed,  except  so  far  as  regards  the  right  to 
improvements? — (A.)  Yes,  that  would  be  the 
result.”  That  is  the  second  legal  Sub-Commis- 
sioner?— That  is  so. 

] 0245.  I would  further  ask  to  have  placed  on 
record  two  extracts  from  the  evidence  of  Mr. 
Bailey,  the  legal  Sub-Commissioner,  which  I 
have  now  got  at  Question  1471  : “Is  it  correct 
to  say  that  the  Statute,  in  directing  you  to  fix  a 
fair  rent,  laid  down  no  principle,  but  left  the 
principle  of  the  fair  rent  to  your  discretion  ? — 
(A.)  Yes,  that  is  so;”  and  then,  at  Ques- 
tion 1472,  “ How  do  you  define  a fair  rent  ? — • 
(A.)  W e generally  consider  a fair  rent  one  that 
a reasonable  man  would  himself  give  for  the 
holding;”  and  then  at  Question  No.  1484,  Mr. 
Bailey,  being  asked  the  proportion  between  fair 
rent  and  surplus  profits,  said  this,  “ The  valuers 
who  value  the  holding  will  say  to  themselves, 
‘if  I were  to  take  this  holding  as  my  own  farm, 
and  to  give  a rent  for  it,  I think,  after  giving  me 
a fair  proportion  of  the  return  from  the  land 
(what  I consider  as  a farmer  to  be  a fair  propor- 
tion of  the  return ),  I would  pay  for  it  so  many 
shillings  an  acre.’  That  is  the  way  they  arrive 
at  it”? — You  will  see  in  Mr.  Bailey’s  evidence 
afterwards,  I think,  that  he  said  that  they  took 
into  consideration  the  fact  of  the  land  being  in 
the  hands  of  the  tenant. 

10246.  I understood  not ; we  can  look  at  that 
afterwards.  Here  is  also  what  Mr.  O’KeefFe 
said  at  Question  6209-13  “ (Q.)  Do  you  value  a 
farm,  the  rent  to  be  paid  by  the  present  tenant, 
as  if  you  were  valuing  it  for  a new  comer  who 
wanted  to  come  in  as  a tenant  ? — ( A .)  Well,  that 
is  my  principle.  I value  a farm  as  if  it  were  a 
thing  that  a farmer  with  capital  and  skill  wanted, 
in  order  that  he  might  have  a proper  return  for 
his  capital  and  his  skill.  ( Q.)  As  if  he  were 
coming  in  ? — (A.)  As  if  he  were  coming 
in.  (Q.)  What  do  you  take  off  that 
in  order  to  make  the  fair  rent  to  the 
present  tenant  ?— (A.)  I would  only  take  off 
the  improvements  that  I would  regard  as  the 
difference  between  what  is  called  a competitive 
and  what  might  be,  and  has  been,  described  as  an 
economic  rent.  ( Q .)  So  that  where  there  are  no 
improvements  the  rent  paid  by  the  present 
tenant  as  valued  by  you  is  the  same  rent  that 
would  be  paid  by  a new  comer  into  the  farm  ? — 
(A.)  If  I were  going  to  take  land  myself  for  my 
own  purposes,  that  is  what  I would  do,  that  is  if 
I was  not  driven  from  any  special  circumstance 
to  pay  more  than  the  value.  (Q.)  Under  those 
circumstances,  what  becomes  of  the  value  of  his 
occupation  right,  his  right  to  remain  in  possession 
as  long  as  he  pays  his  rent ; is  it  at  all  calculated 
upon  the  rent  ? — ( A ) No,  I do  not  think  it  is  ; 
I do  not  calculate  it  upon  the  rent.” 

Chairman. 

10247.  Now,  I think  I will  leave  it  to  other 
Members  of  the  Committee  to  ask  you  questions 
as  to  certain  cases  in  which  you  have  given  im- 
portant decisions.  I would  like,  before  I close 
my  examination,  to  ask  you  whether  you  have  any 
suggestion  to  make  to  the  Committee  with  regard 
to  improving  the  procedure  in  fixing  a fair  rent  ? — 
Long  before  this  Committee  was  ever  suggested, 

0.122. 
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the  Commissioners,  and  notably  Mr.  FitzGerald 
and  I,  who  were  always  going  about  together,  have 
talked  the  matter  over  from  time  to  time,  and  we 
have  seen  how  disastrous  (I  cannot  use  a milder 
expression)  it  would  be  both  for  landlords  and 
tenants  that  the  majority  of  cases  should  be 
settled  by  litigation  at  the  end  of  the  first 
statutory  term;  and  the  opinion  that  we  arrived 
at  generally  was  very  much  the  same  as  that 
expressed  by  Mr.  Bailey,  without  any  communi- 
cation with  us  at  all, — to  the  effect  that  we  think 
that  the  Land  Commission  ought  to  have  power, 
which  could  be  got  by  a very  slight  amendment 
of  the  statute,  to  send  down  one  of  our  Assistant 
Commissioners  or  court  valuers;  of  course,  they 
are  the  same. 

10248.  You  meanalay  Assistant  Commissioner; 
a lay  man,  not  a legal  Commissioner? — Yes,  a 
lay  Commissioner.  We  think  that  the  Land 
Commission  ought  to  have  power  to  send  down 
one  of  them,  on  notice  to  the  parties,  to  the 
holding  to  proceed  in  exactly  the  same  way  as 
they  do  at  present,  but  in  addition  in  the 
presence  of  the  parties  to  investigate  the 
question  as  to  the  improvements  made  by  the 
tenant,  to  estimate  the  capital  value  of  the  tenant’s 
improvements,  and,  of  course,  to  estimate,  then, 
the  annual  allowance  to  be  made  in  respect  of 
those  improvement  works,  and  to  estimate  the 
value  of  the  buildings  in  case  the  buildings  are 
the  landlord’s. 

10249.  Why  do  you  say  the  capital  value  ; 
that  is  the  first  that  we  have  heard  about  that 
from  you  ? — I mean  to  say,  the  then  present 
value  of  the  improvements,  because  I think  it 
will  be  important  to  give  the  parties  an  oppor- 
tunity of  seeing  (what  they  have  not  an  oppor- 
tunity of  seeing  at  present),  what  sum  had  been 
estimated  as  the  value  of  the  improvements,  and 
also  what  deduction  had  been  made  in  respect  of 
the  improvements.  Then  in  those  cases  in  which 
the  houses  were  the  landlord’s,  in  the  same  way 
to  estimate  what  annual  value  should  be  allowed, 
and  then  to  report  to  us  all  those  different  things, 
and  as  the  result  of  that  to  report  what  would  be 
a fair  rent  for  the  holding. 

10250.  Are  you  proposing  to  send  down 
on  this  scheme  two  valuers  or  one  ? — I 
think  that  on  account  of  the  immense  number 
of  cases,  one  would  be  sufficient ; I wonld 
rather  have  one  good  valuer  than  two  doubtful 
ones.  There  are  other  small  matters  to  be  taken 
into  consideration,  not  small  in  reality,  but  not 
so  important  as  to  be  mentioned  to  the  Com- 
mittee ; that  is  to  say,  rights  of  turbary  and 
rights  of  grazing,  and  making  allowance  on  the 
other  hand  for  want  of  water,  difficulty  of  ap- 
proach, and  so  forth. 

10251.  In  short  he  would  do  exactly  what  the 
Sub-Commissioners  do  now? — Yes;  he  would 
then  fix  the  rent  conditionally,  and  let  it  be  the 
right  of  either  party,  if  he  thinks  fit,  to  go 
before  the  Sub-Commission  ; they  would  have 
materials  to  know  then  exactly  what  has  been 
allowed  in  respect  of  improvements  ; and  the 
actual  amount  of  improvements  that  the  tenant 
had  made,  so  many  acres  of  land  reclaimed,  so 
many  perches  of  drains  made,  so  many  perches 
offences,  what  the  capital  value  was  supposed  to 
be  of  that,  and  what  the  allowance  was. 

3 T 3 10252.  You 
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Chairman — continued, 

10252.  You  would  suggest  putting  on  to  the 
face  of  the  report  the  amount  allowed  for  each 
item  as  an  improvement? — Yes  ; I think  that  is 
very  important. 

10253.  You  send  down  your  valuer  or  Assist- 
ant Commissioner  ? — Yes. 

10254.  And  he  makes  his  report? — Yes. 

10255.  Then  you  make  a conditional  order  ?— 
Yes. 

10256.  And  that  conditional  order  would  be 
made  absolute  in  case  of  any  party  objecting  ? — 
Yes  ; if  any  party  objected  he  would  go  before 
the  Sub-Commission. 

10257.  In  case  any  party  objected  it  would  go 
before  you,  or  the  Sub-Commission  ? — Before 
a Sub-Commission  ; just  exactly  the  same 
as  at  present.  But  in  my  opinion  in  the  very 
large  majority  of  cases  the  parties  would 
acquiesce  in  the  rent  so  fixed.  There  was 
one  point  that  I intended  to  refer  the  Com- 
mittee to  ; I do  not  know  whether  you  would 
like  me  to  mention  it  now,  or  later  on.  I think 
that  on  the  re-fixing  of  rents  at  the  end  of  the 
first  statutory  period,  the  number  of  legal  ques- 
tions that  arise  would  be  comparatively 
few,  and  1 think  so,  for  the  reasons  that  I would 
like  to  state  to  the  Committee.  There  is  an 
important  matter  which  I do  not  think  has  yet 
been  brought  under  the  attention  of  the  Com- 
mittee, and  it  is  this  : that  if  the  Land  Commis- 
sion decide  on  the  fixing  of  a fair  rent  that  the 
holding  is  not  one  excepted  from  the  Acts,  as  for 
example,  if  the  question  is  raised  specifically  as 
to  whether  it  is  demesne  land  or  pasture,  or  a 
town-park,  assuming  always  that  the  relation  of 
landlord  and  tenant  exists  to  give  them  jurisdic- 
tion ; that  decision  in  my  opinion  is  absolutely 
binding  on  everybody. 

10258.  Are  you  on  the  point  of  estoppel  now, 
which  was  raised,  I think,  by  Mr.  Bailey  ? — 
There  was  a question  put  to  Mr.  Bailey  by  Mr. 
Ilealy,  which  I think  Mr.  Bailey  answered 
hastily  ; I am  perfectly  certain  that  he  assented 
too  readily  to  what  Mr.  Ilealy  suggested  to  him. 
It  was  suggested  that  if  on  the  hearing  of  a case 
before  a Sub-Commission,  the  Sub-Commission 
decided  that  the  lands,  for  instance,  were  not 
demesne  lands,  it  would  be  possible  for  the  land- 
. lord,  not  taking  any  appeal  at  all,  to  give  notice 
to  quit  and  bring  an  ejectment,  and  that  then  the 
same  question  could  be  tried  either  in  the  Civil 
Bill  Court,  if  the  jurisdiction  admitted  it,  or  before 
one  of  the  Common  Law  Divisions.  In  my 
opinion  it  is  impossible  to  do  that.  There  is  one 
principle  of  our  law  which  is  absolutely  well 
settled  ; that  if  you  have  a court  of  competent 
jurisdiction,  and  it  has  decided  a question  that 
was  actually  raised,  the  same  parties  can  not 
raise  the  same  question  ; it  is  what  is  called  res 
judicata.  If,  for  instance,  the  Land  Commis- 
sion, who  under  the  48th  Section,  Sub-Section  1, 
I think  it  is,  are  given  special  powers  and 
jurisdiction  for  the  purposes  of  the  Act,  to  hear 
and  determine  all  matters  whether  of  law  or 
fact,  have  decided  on  a question  of  law  like 
this,  and  no  appeal  is  taken,  I am  happy  to 
say  that  the  question  is  settled  once  and  for 
all.  I think  it  is  settled  absolutely,  as  between 
the  parties;  that  it  is  perfectly  certain  and 


Chairman — continued. 

unarguable.  I think  that  it  is  settled  between 
the  immediate  parties  to  that  decision.  But 
there  is  a question  which  I should  like  to  men- 
tion to  the  Committee  that  is  open  for  discussion  : 
whether  the  decision  of  the  Land  Commission  in 
such  a case  is  in  the  nature  of  what  is  commonly 
called  a judgment  in  rem.  Lord  Justice  Fitz- 
Gibbon  referred,  I think,  to  that  question  of  a 
judgment  in  rem  in  an  Admiralty  case,  and  so 
forth;  but  the  meaning  of  a judgment  in  rem  is 
this  : it  is  when  the  court,  having  a special  juris- 
diction, has  decided  in  reference  to  the  status,  of 
a special  subject-matter,  whether  it  be  the  status 
of  a person  or  the  status  of  a thing.  Now,  the 
Land  Commission  is  invested  with  complete 
power  to  decide  the  status  of  a tenant  as  to 
whether  the  tenant  is,  for  instance,  a present 
tenant,  whether  he  is  the  tenant  of  a holding  to 
which  the  Act-  applies  or  not ; whether  he  is  a 
tenant  in  occupation ; the  Land  Commission 
have  absolute  powers  as  to  that ; and  I think 
that  when  once  they  have  determined  the  ques- 
tion of  status,  it  is  not  open  to  any  other  tribunal, 
or  any  other  person  interested,  to  reopen  the 
question.  The  only  way  that  the  question 
wo  uld  arise  at  all,  and  be  arguable,  would  be  if  the 
rent  had  been  fixed  when  the  landlord  was  merely 
a tenant  for  life,  the  tenancy  being,  however, 
one  that  affected  the  estate  generally;  if  the 
question  of  demense  land  was  raised  there,  and 
decided  adversely  to  the  tenant  for  life,  it  might 
be  arguable  whether  the  remainder  man  who 
came  afterwards,  on  succeeding  for  a statutory 
term,  could  raise  the  same  question  again.  In 
my  opinion  he  could  not. 

10259.  It  would  follow  generally  from  what 
you  are  now  saying,  that  when  the  time  comes 
to  re-fix  judicial  rents  the  legal  questions  at 
issue  will  mostly  have  been  decided,  and  decided 
finally  ? — Most  of  them  will  have  been  decided 
before. 

10260.  And  they  will  not  be  re-opened  ? — 
There  will  be  no  question ; neither  as  to  these 
town-park  cases  which  have  been  taken  inside 
the  Act,  nor  as  to  demesne  lands,  and  so  forth. 

Mr.  T.  M.  Healy. 

10261.  How  is  that  to  be  proved  ? — Probably 
it  will  appear  in  the  evidence. 

10262.  How  ? — We  have  a note  of  the  evidence 
of  all  the  cases. 

10263.  Do  you  suggest  that  you  look  back  to 
your  books  for  15  years  to  see  what  was  done 
15  years  back  ? — Yes ; we  now  have  a shorthand 
writer  going  down  with  the  Commission,  taking 
a verbatim  note,  as  verbatim  as  the  shorthand 
writers  here. 

10264.  That  is  in  cases  which  are  appealed  ? — 
You  are  quite  right,  in  Sub- Commission  cases 
the.  Sub-Commissioners  would  have  to  go  to 
their  books. 

10265.  And  there  is  nothing  whatever  to  stop 
the  landlord  in  an  ordinary  case  where  there  has 
not  been  an  appeal,  and  there  is  only  an  appeal 
in  one-tenth  of  the  cases  ? — There  is  nothing, 
unless  there  is  a living  witness  who  could  show 
that  the  question  was  raised  ; but  I was  going  to 
say  that  in  reference  to  other  questions,  in  15 
years  you  will  genex-ally  find  somebody  alive  who 
was 
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Mr.  T.  M.  Henly— continued, 
was  connected  with  the  case.  But  a very  im- 
portant question  will  arise  again,  I regret  to  say, 
the  very  important  question  of  sub-letting-,  or 
being  out  of  occupation. 

Chairman. 

10266.  There  are  two  questions,  of  course  ; oc- 
cupation is  one,  which  you.  regard  as  unsatisfac- 
tory ?— I think  that  the  law  is  in  a very  unsatis- 
factory position  in  reference  to  that,  and  if  the 
Committee  would  allow  me  I would  make  some 
suggestion  as  to  an  amendment  of  the  law,  be- 
cause I think  there  is  a great  deal  of  hardship, 
and  that  a great  many  persons  are  left  out  of 
the  Acts  who,  have  just  as  much  right  to 
come  within  them  as  anybody.  Now  I will 
explain  to  the  Committee  the  difficulty  which 
seems  to  me  to  have  arisen.  In  the  first  place  I 
think  that  the  main  purpose  of  the  Act  of  1881 
was  to  exclude  middlemen,  that  is  to  say,  men 
who  are  not  bond  fide  occupying  tenants,  or  tillers 
of  the  soil,  but  who  live  by  the  rents  that  they 
get  from  the  actual  occupiers.  And  on  the 
other  side  the  framers  of  the  Act  desired  that  so 
far  as  possible  occupation  should  be  a condition 
necessary  to  entitle  the  tenant  to  have  a fair  rent 
fixed.  That  was  modified,  as  the  Committee 
know,  originally,  by  the  clause  in  the  57th  sec- 
tion, that  if  a tenant  sub-lets  part  with  the  con- 
sent of  the  landlord  he  shall,  notwithstanding 
tkafc.suh- let  ting,  be  deemed  to  be  in  occupation 
of  his  holding.  In  reference  to  that  it  seems  to 
me  that  the  framers  of  the  Act  were  only  think- 
ing of  yearly  tenancies  at  the  time.  We  all 
know  that,  originally,  yearly  tenancies  were  the 
first  tenancies  that  would  come  in  ; leases  would 
not  come  in  until  the  expiration  of  the  lease;  and 
the  reason  why  I say  so  is,  because,  although  the 
yearly  tenant  had,  in  Jaw,  complete  power  to 
sub-let,  in  fact,  and  in  practice,  he  could  not 
do  so  without  the  consent  of  the  landlord, 
because  as  a rule  landlords  object  to  sub-letting, 
and  sub-division  ; and  if  he  did  sub-let  without 
consent,  of  course  the  landlord  might  eerve  notice 
to  quit,  and  get  rid  of  both  him  and  the  sub- 
tenant, and  probably  put  him  back  again  with 
the  sub-tenant  got  rid  of.  Therefore  in  practice, 
m all  such  cases  the  tenant  could  not  safely  sub-let 
without  the  consent  of  the  landlord.  On  the 
other  hand,  in  ordinary  leases,  that  is  to  say, 
leases  not  made  during  the  period  when  the  sub- 
letting Act  was  in  force,  between  the  1st  of  June 
1826  and  the  1st  of  May  1834,  nor  leases  that  con- 
tained an  express  clause  against  sub-letting,  the 
tenant  might  sub-let  as  be  pleased  ; he 
never  thought  of  applying  to  the  landlord  for 
consent,  because  his  consent  was  not  necessary, 
therefore  on  the  same  estate  you  may  have  one 
tenant  who  is  a tenant  from  year  to  year,  and 
one  tenant  who  is  a leaseholder ; the  tenant  from 
year  to  year  asking  permission  to  sub-let,  and 
e tenant  holding  under  lease  never  dreaming 
pi  asking  permission,  because  he  did  not  require 
it.  But  now,  supposing  that  both  have  sub-let,  and 
that  both  come  into  court,  the  man  who  is  a 
tenant  from  year  to  year,  and  has  got  permission 
is  within  the  Act ; the  man  who  has  sub-let  with- 
ou*  Pe2™ission  is  outside  the  Act,  unless  he  comes 


Chairman — conti  nued . 

within  the  amending  section  of  the  Act  of  1887, 
and  shows  that  it  is  a trivial  sub-letting. 

10267.  Your  suggestion  is  what? — I should 
like  to  mention  another  thing  before  I make  the 
suggestion.  The  Committee  also  know  that 
cases  in  which  sub  lettings  were  made,  before  any 
lease  was  granted  to  the  tenant,  by  the  landlord 
and  not  by  the  tenant,  do  not  come  within  this 
saving  clause  at  all.  For  instance,  if  the  land- 
lord leases  100  acres  to  A.  B.,  there  being  on  the 
land  at  the  time  two  sub-tenancies  created  pre- 
viously by  the  landlord,  that  is  not  within  any 
saving  clause  at  all  ; it  is  not  within  the  savin «• 
danse  of  the  Act  of  1881,  nor  is  it  within  the 
saving  clause  of  the  Act  of  1887,  and  he  must  go 
out ; and,  necessarily  so,  as  the  Committee  will 
see  at  once.  You  cannot  extend  it  at  all,  and 
for  this  reason,  that  otherwise  any  middleman 
could  come  in.  Take  a case  not  of  100  acres, 
but  of  600  acres,  all  in  the  hands  of  sub- 
tenants. The  middleman  could  get  posses 
sion  of  one  portion,  buy  up  one  portion  from  one 
tenant,  and  then  serve  notice  to  fix  a fair 
rent ; and  if  the  letting  with  an  existing  tenant 
on  it  was  to  be  deemed  a consent  of  sub-letting, 
there  would  be  nothing  to  prevent  him  fixing  a 
fair  rent.  What  I respectfully  think  would  be 
a fair  solution  of  the  matter  is  this  : that  extensive 
sub-letting  should  not  be  encouraged  at  all ; it 
is  very  injurious.  If  that  were  the  case,  then  if 
a fractional  amount  (I  should  not  venture  to  put 
any  figure  upon  it),  has  been  sub-let,  I think  that 
the  tenant  ought  to  be  allowed  to  fix  a fair 
rent,  but  subject  to  the  following  conditions : 
If  some  of  the  sub-tenants  are  sub-tenants 
merely  of  labourers’  holdings,  they  should  be  left 
with  those  holdings  as  sub-tenants  ; but  if  they 
are  sub-tenants  to  any  substantial  extent,  say  to 
the. extent  of  10  or  12  acres  holding  ordinary 
agricultural  holdings  within  the  Act,  I think 
that  they  should  be  made  immediate  tenants  to 
the  head  landlord  ; that  is  to  say,  that  in  prac- 
tice a tenant  who  chooses  to  avail  himself  of  the 
Act  should  be  enabled  to  surrender  to  the  head 
landlord  those  larger  tenancies,  retaining  the 
smaller  tenancies  for  himself.  And  I say  that 
in  the  interest  of  the  smaller  tenants,  because  my 
experience  is  that  often  they  pay  substantially 
higher  rents  than  I think  they  would  pay  if 
they  were  under  the  head  landlord,  because  it  is 
one  of  those  cases  in  which  two  rents  are  paid 
out  of  the  same  portion  of  land.  As  I say, 
I will  not  suggest  what  the  particular  fraction 
would  be;  but  I think  if  the  Com- 
mittee would  allow  me,  I might  make  another 
suggestion  of  a similar  nature  in  reference 
to  a very  large  class  of  exclusion.  Unfor- 
tunately, as  we  know,  sometimes  tenants  are 
excluded  (I  have  excluded  many  by  decisions  of 
my  own)  when  a small  portion  of  the  holding  is 
of  a non-agricultural  nature,  and  entirely  outside 
the  Act.  There  is  a case  that  has  been  referred 
to  here  more  than  once,  the  Tolls  case  of  Fresh- 
ford,  in  which  there  was  a small  collection  of 
tolls,  not  more  than  10.5.  a year.  That  was  out- 
side the  Act  for  several  reasons,  but,  amongst 
others,  because  this  thing  was  not  land  at  all.  ° 
10267*.  We  have  had  the  Freshford  case 

^ T ^ before 
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Chairman — continued. 

before  us  ? — Then  in  the  case  of  a mill  holding ; 
we  tried  to  fix  a rent  in  Boyle  and  Foster,  and 
in  various  other  cases  of  that  kind.  In  all  these 
cases  in  which  a portion  of  the  holding  is  ex- 
cluded by  reason  of  its  not  being  within  the  Act, 
I would  give  the  tenant  power  to  surrender  the 
non-agricultural  portion,  or  the  portion  not 
within  the  purview  of  the  Act,  and  to  fix  the 
rent  upon  the  remainder.  I do  not  think  it 
would  be  desirable  for  the  Land  Commis- 
sion to  undertake  to  fix  rent  on  tithes,  or 
tolls,  or  fisheries,  or  various  other  things,  or  even 
on  public-houses  ; but  if  the  tenant  wishes  to 
get  the  status  of  an  ordinary  agricultural  tenant, 
it  is  no  great  hardship  on  him  to  give  up  the 
portion  outside  the  Act,  and  to  have  a rent  fixed 
on  the  remainder. 

Mr.  Sexton. 

10268.  Why  should  you  not  fix  a fair  rent 
upon  the  part  that  is  admittedly  within  the  Act, 
leaving  the  other  part  to  be  dealt  with  otherwise. 
If  there  was  a small  bit  of  demesne  land,  and 
the  rest  unquestionably  within  the  Act,  why  not 
fix  the  rent? — I would  have  him  give  up  the 
demesne  land,  and  fix  the  rent  on  the  remainder. 

10269.  Why  should  a surrender  be  necessary? 
— I will  tell  you.  The  reason  why  a surrender 
is  necessary  is  this.  I make  a promise  of  general 
application  and  I apply  it  to  eases  like  that  tolls 
case,  and  other  cases  of  that  kind,  in  which  I do 
not  think  that  the  Land  Commission  would  be  a 
competent  tribunal  to  decide  what  was  the  value 
of  the  excluded  portion,  as  for  instance  of  build- 
ing land  in  the  case  of  Butterly  v.  Can-oil.  I 
think  that  if  a man  chooses  to  get  the  benefit  of 
the  Land  Acts  he  ought  to  be  content  to  take 
what  is  purely  agricultural,  and  keep  it  at  a 
reasonable  i-ent. 

Chairman. 

10270.  Have  you  any  suggestion  to  make  to 
the  Committee  about  the  disputed  subject  of 
town-parks? — Yes,  I would  like  to  speak  of  that. 
Town-parks  have  exercised  my  mind  greatly,  and 
there  have  been  some  decisions  of  mine  on  that 
question. 

10271.  We  know  all  about  them,  and  the 
leading  cases ; we  shall  only  be  glad  to  have  your 
views  upon  them  as  they  stand  ? — I am  not 
going  to  refer  to  any  of  the  leading  cases.  On 
this  question  of  town-parks  the  Committee  are 
quite  familiar  with  what  a town-park  is,  within 
the  Act  of  1881,  and  the  three  statutory  condi- 
tions that  are  necessary  ; and  they  know  that  as 
the  Act  of  1881  stood,  if  the  three  statutory  con- 
ditions existed,  that  is  to  say,  if  the  holding  was 
near  a town,  and  bore  additional  value  as  accomo- 
dation land  over  and  above  its  value  for  ordinary 
farming  purposes,  and  was  at  thetime  of  the  passing 
of  the  Act  of  1881  in  the  occupation  of  a person 
living  in  the  town,  it  was  a town-park,  whether 
used  for  accommodation  purposes  or  not.  Then 
an  amending  Act  was  passed,  the  Act  of  1887, 
the  seventh  section  of  which  provided  that 
although  those  three  conditions  existed,  if  it  was 
l'onnd  to  have  been  let  and  used  as  an  ordinary 


Chairman — continued. 

agricultural  farm,  the  Land  Commission  might, 
so  to  speak,  except  it  from  the  exception,  that  is 
to  say,  include  it  in  the  Act,  within  the  benefits 
of  the  Act  of  1881,  if  they  were  of  an  opinion 
that  it  would  not  interfere  with  the  accommoda- 
tion of  the  town  or  the  development  of  the  town. 
The  construction  that  the  Land  Commission 
put  upon  that  was  that  they  thought  that 
the  words  “ordinary  agricultural  farm”  were 
used,  in  contradistinction  to  “ accommodation 
land,”  and  that  if  it  was  let  and  used  for  ordinary 
farm  purposes  it  was  within  the  Act.  However, 
the  Court  of  Appeal  in  the  case  of  Macnamara 
v.  Macnamara,  reported  in  the  32nd  Law  Re- 
ports (Ireland),  page  1,  and  in  other  cases  since, 
have  held  that  “ agricultural  ” must  receive  the 
same  construction  that  it  received  undoubtedly 
in  the  Act  of  1881,  and  be  treated  as  “ tillage,” 
so  that  the  way  in  which  it  stands  now  is  that  it 
lands  have  been  let  which  would  otherwise  be 
town-parks  to  a farmer  living  in  the  town,  and 
are  used  by  him  as  a dairy  farm,  they  are  outside 
the  Act.  But  I would  respectfully  suggest  that 
those  cases  ought  to  be  included  within  the  Act, 
that  they  are  not  town-parks  at  all. 

10272.  By  including  them  you  mean  that  you 
would  not  recommend  the  giving  of  a jurisdiction 
in  all  town-park  cases? — No,  and  I will  tell  the 
Committee  why.  My  ideas  on  the  subject  will 
no  doubt  be  unpopular  with  a great  number  of 
people,  but  1 do  not  see  any  reason  for  including 
town-parks  generally  within  the  purview  of  the 
Act,  and  my  grounds  for  so  thinking,  whether 
right  or  wrong,  are  these  : I must  assume  now  that 
the  Act  has  been  amended  so  that  every  bond 
jide  farmer,  whether  his  farm  is  used  for  tillage 
or  for  pasture,  though  his  farm  would  otherwise  be 
a town-park,  is  taken  within  the  Act  ; that  is  to 
say,  that  the  word  “ agricultural  ” is  removed, 
and  it  includes  the  case  of  any  holding  that  is  let 
or  used  for  farming  purposes.  But  now  take  the 
ordinary  case  of  a town-park.  These  small  hold- 
ings outside  towns  are  held  to  a large  extent  by 
shopkeepers  and  others  x-esidingin  the  town,  and  no 
doubt  they  are  a vex-y  great  convenience  to  them; 
but  at  the  same  time  these  people  who  have  these 
small  holdings  are  not  in  any  sense  farmex-s  ; they 
do  not  make  their  livelihood  by  the  land  ; one  of 
the  principal  uses  of  these  small  town-parks  is  to 
gx-aze  their  milch  cows  on.  I do  not  think  that 
the  Land  Commission,  or  any  tribunal  of  the 
kind,  ought  to  deal  with  anything  except  with 
purely  agricultural  holdings,  or  pasture  holdings. 
For  instance,  some  of  these  shopkeepers  living 
in  the  town  will  have  a small  plot  outside  a 
town-park,  for  which  they  will  pay  a rent ; others 
on  the  other  hand  will  not  hire  land,  . so  to  speak, 
but  will  take  grazing  from  some  farmer,  and 
they  will  send  out  their  cows  backwards  and 
forwards  to  those  lands,  paying  so  much  a head. 
I see  no  more  x-eason  in  policy  why  the  Legis- 
lature should  interfere  to  fix  the  rent  which  the 
one  man  pays  for  his  bit  of  land,  than  that  it 
should  interfere  to  fix  the  rent  which  the  other 
man  pays  for  his  grazing.  As  I said,  all  these 
people  admittedly,  ex  concessis,  are  not  farmers. 
For  instance,  the  keeper  of  the  local  hotel  or 
public-house,  the  butcher,  the  local  solicitor,  the 
doctor,  and  so  forth,  all  have  their  little  plots 
outside, 
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Cha irman — con  tin  ued . 

outside,  and  although  no  doubt  it  would  he  very 
beneficial  for  them  to  have  their  land  cheap,  I 
do  not  think  it  is  the  same  kind  of  thing  as 
making  provision  for  the  agricultural  tenants  of 
Ireland.  That  is  my  view  ; probably  a great 
many  persons  will  differ  from  me. 

Mr.  Macartney. 

10273.  In  your  suggestion  to  the  Committee 
with  regard  to  the  next  revision  of  rent,  you 
stated  that  you  had  a preference  for  one  valuer 
over  two  ; would  you  explain  what  is  your  view  ? 
— The  only  reason  is  on  account  of  the  immense 
number  of  cases  that  will  come  in  at  the 
expiration  of  the  fix-st  statutory  term,  and 
we  have  only  a limited  number  of  Sub-Commis- 
sioners ; I think  we  have  only  29  Sub-Commis- 
sioners, and  I would  much  rather  have  a farm,  as 
you  may  well  conceive,  valued  by  a good  man 
than  by  two  temporary  Assistant  Commissioners 
brought  in  for  the  purpose  of  re-fixing  rents. 

10274.  That  is  your  only  reason  ? — That  is 
my  only  reason.  I would  much  rather  have 
two  men  if  we  had  the  staff,  and  experienced 
men,  such  as  we  have  at  present,  because  one 
is  always  a check  on  the  other. 

10275.  The  reason  why  I asked  you  the 
question  is,  that  we  have  had  some  evidence 
from  Mr.  Justice  Shaw  that  he.  thinks  it  unsatis- 
factory to  be  supported  by  only  one  lay  valuer, 
and  that  he  thinks  that  the  fact  of  only  one 
valuer  being  attached  to  his  court  has  prevented 
parties  from  coming  to  it  ? — There  are  special 
reasons,  of  course,  in  special  cases.  Some  of  the 
county  court  valuers  are  excellent  men,  but  they 
are  not  of  uniform  standard  ; some  are  better 
than  others.  In  the  case  of  some  of  the  county 
court  valuers,  I would  just  as  soon  have  one, 
man  as  two  ; but,  of  course,  it  is  an  advantage  to 
have  two.  The  Committee  probably  know  that  al- 
though in  the  reports  that  are  given  of  the  court 
valuei-s  only  one  figure  is  fixed,  we  have  the  note- 
books of  the  court  valuers,  and  very  often  they 
differ  slightly,  and  then  they  adjust  it  by  either 
splitting  the  difference  or  by  one  coming  to  the 
opinion  of  the  other.  There  is  a safety  in  having 
two. 

10276.  In  dealing  with  improvements  which 
have  been  made  during  the  currency  of  the  first 
15  years’  term,  in  your  opinion  is  there  sufficient 
registration  of  the  improvements  for  which  the 
tenants  have  received  credit,  or  for  which  the 
landlord  has  received  credit  ? — I am  sorry  to  say 
that  I do  not  think  there  is.  In  the  earlier  days 
of  the  Commission  the  information  given  on  the 
schedules  was  very  imperfect.  I do  not  think 
there  is  always  sufficient  information. 

10277.  Could  you  suggest  to  the  Committee 
any  precautions  which  could  be  taken  to  prevent 
either  party  from  taking  advantage  of  that? — 

I could  not,  of  course.  My  experience  deals 
with  the  last  three  and  a-half  years,  and  we 
have  improved  our  forms ; that  is  to  say,  they 
had  been  improved  just  before  my  time,  and  we 
give  much  fuller  information  now  than  was  given 
in  years  back.  I cannot  answer,  and  should  not 
like  to  give  any  evidence  to  the  Committee, 
except  upon  matters  within  my  personal  know- 
ledge. 

0.122. 


Mr.  Macartney — continued. 

10278.  I am  asking  you  whether  you  could 
make  any  suggestion  ? — I am  greatly  afraid  that 
in  cases  of  that  kind  it  would  be  necessai-y  to  go 
into  the  question  of  improvements  again.  Of 
course  there  are  certain  classes  of  improvements, 
such  as  drainage  works,  that  I take  it  could  not 
be  claimed  twice  over  ; I mean  to  say  that  if  on 
the  original  fixing  of  the  rent,  drainage  works 
had  been  executed,  we  will  say,  18  years  pre- 
viously, and  that  they  had  become  exhausted 
entirely  before  the  re-fixing  of  the  new  rent,  and 
fresh  drainage  works  had  been  executed,  I do  not 
think  that  the  tenant  would  be  entitled  to  a 
double  allowance  for  the  two  sets  of  drainage 
works,  and  therefore  the  evidence  on  that  occa- 
sion might  be  confined  to  the  last  drainage 
works. 

10279.  Then  I understand  that  if  the  parties 
do  not  agree  to  a conditional  order  by  the  Com- 
mission Court  fixing  the  rent,  yoxx  would  leave 
them  all  the  x-ights  that  they  have  now  of  going 
before  the  Sub-Commission  ? — Yes  ; in  case 
either  party  were  dissatisfied,  I would  have  the 
case  tried  and  disposed  of  before  the  Sub-Com- 
mission. 

10280.  With  the  full  procedure  of  the  Sub- 
Commission  Court  ? — If  we  could  simplify  the 
procedure  in  any  way  that  would  be  a good 
thing,  but  I do  not  think  it  is  a question  of  'pro- 
cedure ; it  would  be  a question  of  evidence.  I 
mean  to  say  that  the  procedure  in  our  court  is  a 
mere  nothing  ; originating  notice  and  so  forth.  I 
would  have  some  simple  fox-m  of  notice  in  the 
first  instance,  and  then  if  the  parties  were  not 
satisfied  with  the  rent  conditionally  fixed,  I 
would  send  on  that  notice  to  the  Sub-Commis- 
sion without  the  necessity  of  a fresh  notice  : 
Notice  would  be  given  to  the  parties,  the  case 
listed,  and  let  them  produce  their  witnesses  before 
the  Sub-Commission  and  the  case  be  tried  just  the 
same  as  before. 

10281.  That  is  to  say,  before  the  Sub-Conx- 
mission  court,  and  the  two  lay  members  would  to 
on  the  farm  ? — Yes.  I would  have  the  Sub- 
Commission  court  constituted  precisely  in  the 
6ame  way  as  it  is  at  present,  that  is  to  say  two 
laymen  and  a legal  Sub-Commissionex-. 

10282.  With  your  experience,  I uxxderstand 
that  the  strong  inclination  of  your  opinion  is 
that  if  we  adopted  your  suggestion  a great  px-o- 
portion  of  the  cases  would  be  fixed  out  of  court  ? 
— I think  so.  I think  that  both  landlords  and 
tenants  would  be  very  reasonable  in  their  views 
in  future,  once  having  the  fair  rent  fixed,  and 
that  the  new  improvements,  so  to  speak,  would  be 
easily  ascertained,  and  the  allowance  to  be  made 
in  respect  of  them  would  practically  be  a thing 
that  could  not  be  disputed. 

10283.  Am  I right  in  understanding  that  you 
are  strongly  of  opinion  that  the  appeal  should  be 
retained  both  on  value  and  on  law  ?— I think  so  ; 
and  for  the  reasons  that  I have  stated.  As  I 
said  yesterday,  if  it  was  practically  possible  to 
have  the  same  tribunal  for  fixing  rents  all  over 
Ireland,  I do  not  think  that  there  would  be  any 
necessity  at  all  for  an  appeal,  except  in  special 
cases;  but  owing  to  the  inequalities  that  arise 
in  fixing  rents,  it  is  desirable  that  the  appeal 
should  be  continued.  It  is  a most  arduous  duty, 

3 U and 
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Mr.  Macartney — continued, 
and  I need  hardly  say  that  the  Commissioners 
do  not  personally  desire  to  retain  it.  It.  is 
arduous  both  mentally  and  physically,  involving 
a great  amount  of  travelling.  I calculate  that 
I have  travelled  upwards  of  17,500  miles  since 
I was  appointed,  and  more  than  5,000  miles  last 
year.  It  is  a very  wearying  thing,  and  not 
always  the  best  thing  for  health. 

Chairman. 

10284.  Members  of  Parliament  travel  a good 
.deal  in  the  course  of  their  various  duties,  you 
know  ? — Certainly. 

Mr.  Macartney. 

10285.  Upon  the  question  of  sub-letting  I 
understand  that  apart  from  the  question  of  the 
labourers,  and  apart  from  the  question  of  abso- 
lutely trivial  sub-letting,  you  are  not  in  favour 
of  throwing  open  the  whole  question  ? — I am  in 
favour,  as  1 have  already  mentioned,  if  there  are 
other  sub-lettings,  of  letting  those  holdings  be 
surrendered  to  the  landlord,  and  treating  those 
tenants  as  tenants  direct  to  the  head  landlord. 
I have  mentioned  in  reference  to  trivial  sub- 
lettings that  I think  there  is  an  injustice  at 
present  in  excluding  the  exception  of  trivial  sub- 
lettings as  to  trivial  sub-lettings  created  after 
the  Act  of  1887,  which  has  operated  very  harshly 
in  some  cases,  and  notably  in  the  case  that  has 
been  mentioned  before  the  Committee,  of  Mr. 
Andrew  Kennedy,  a man  well  known  in  the 
North  of  Ireland,  who  had  a number  of  little 
cottages  sublet,  but  the  sub-lettings  of  some  of 
them  were  made  after  the  passing  of  the  Act  of 
1887,  and  they  could  not  be  treated  as  trivial. 

Mr.  T.  IV.  Russell. 

10286.  That  case  was  referred  to  here,  and  1 
shall  have  something  to  say  about  it? — Very 
well. 

Mr.  Macartney. 

10287.  Then  I will  not  pursue  it  any  further  ; 
I only  wanted  to  take  it  generally.  , Now,  on  the 
question  of  specified  value,  I want  to  ask  you 
whether  you  would  think  it  desirable  that  specific 
rules  or  certain  principles  should  be  laid  down 
and  followed  by  the  Sub-Commissions  in  assess- 
ing its  value? — I think  it  would  be  very  desir- 
able if  it  could  be  done,  and,  if  so,  it  ought  to  be 
done  by  legislation.  I am  not  very  much  in 
favour,  personally,  of  specified  value.  True  value 
is  quite  a different  question.  I think  there  ought 
to  be  some  conditions  laid  down  by  the  Legislature 
as  to  what  is  true  value.  True  value,  I think,  is 
not  the  full  competitive  value  ; but  I think  we 
ought  to  have  something  more  than  the  mere 
expression  of  “ true  value,”  in  order  to  indicate 
what  is  meant  by  the  Act.  I can  state  to  the 
Committee  afterwards  why  I think  that  true 
value  is  not  the  competitive  value. 

10288.  Could  you  state  that  now  ? — I think 
that  trae  value  is  not  competitive  value  for  this 
reason.  Lord  Justice  FitzGibbon  has  referred 
to  what  has  been  called  the  Lincoln’s  Inn  rule, 
that  is  to  say,  that  if  the  same  expression  is  met 


Mr.  Macartney — continued, 
with  in  the  same  or  kindred  Acts  it  receives  the 
same  or  a similar  interpretation,  and,  on  the 
other  hand,  if  you  get  different  expressions  used 
in  the  same  or  kindred  Acts,  you  must  take  it 
for  granted  that  the  Legislature  was  referring 
to  something  different.  Now  we  have  the  ex- 
pression “ true  value  ” used  in  the  first  section  of 
the  Act  of  1881,  and  in  the  fourth  section  of  the 
same  Act  we  have  the  expression  used  of  the 
“ selling  value.”  Section  4,  Sub-section  2, 
“ Where  the  tenant  of  any  future  tenancy  does 
not  accept  such  increase  and  sells  his  tenanev, 
the  same  shall  be  sold  subject  to  the  increased 
rent,  and  in  addition  to  the  price  paid  for  the 
tenancy  he  shall  be  entitled  to  receive  from  his 
landlord  the  amount,  if  any,  by  which  the  court 
may,  on  the  application  of  the  landlord 
or  tenant,  decide  the  “ selling  value  ” of 
his  tenancy  to  have  been  depreciated  be- 
low the  amount  which  would  have  been  such 
selling  value  if  the  rent  had  been  a fair  rent”; 
that  is  one  reason.  Then  in  an  Act  of  kindred 
character — in  pari  materia,  passed  the  next  year, 
the  Arrears  Act,  1882,  you  will  find  the  expres- 
sion used  of  the  “ saleable  value  ” of  the  tenancy. 
That  seems  to  me  to  show  that  by  the  use  of 
“ saleable  value  ” in  the  Act  of  1882  and  “ selling 
value  ” in  the  Act  of  1881,  “ true  value  ” must 
have  been  something  different ; that  it  was  not 
the  competitive  selling  value  or  saleable  value, 
whether  or  not  it  was  what  would  be  a fair  value 
to  be  paid  under  the  circumstances.  The  view 
that  the  Land  Commission  have  taken,  in  my 
time  at  any  rate,  is  certainly  not  to  restrict  it 
merely  to  the  value  of  the  tenants’  improvements. 
There  is  an  expression  used  in  one  of  Mr.  Justice 
O’Hagan’s  decisions  that  seems  to  imply  that  he 
thought  that  the  value  of  the  improvements  consti- 
tuted the  true  value  ; I do  not  think  so.  I think, 
for  reasons  that  I have  mentioned  already,  that 
the  tenant  has  a substantial  occupation  interest 
over  and  above  his  improvements,  and  that  that 
ought  to  be  taken  into  consideration,  and  I have 
so  acted  upon  it.  I might  also  mention,  in 
reference  to  the  grievance  of  the  tenant  having 
to  get  a lesser  sum  from  his  landlord  than 
the  full  value  that  he  would  get  if  he  sold  in  the 
open  market,  that  it  is  to  be  observed  that  it  was 
the  same  Act  that  imposed  this  condition  upon 
him,  which  really  gave  any  selling  value  to  his 
holding  at  all,  by  applying  to  tenancies  from 
year  to  year.  The  selling  value  was  very  much 
less  before  the  Act  of  1 881,  and  it  is  not  so  great  a 
hardship  to  curtail  a man’s  rights  when  you  give 
him  the  rights  by  the  same  Act,  as  it  is  to 
diminish  them  if  he  has  been  already  in  enjoy- 
ment of  them. 

10289.  Could  you  give  the  name  of  the  case 
to  which  you  refer  ? — I have  not  referred  to  any 
case.  I say  on  general  principles,  that  in  esti- 
mating true  value  we  take  into  consideration 
something  more  than  the  mere  value  of  the 
improvements,  and  in  substance  what  we  fix  as 
true  value  is  the  amount  which  we  think  that  a 
solvent  purchaser  as  a tenant  would  give  for  the 
holding,  paying  the  rent,  and  making  never- 
less  a profit  out  of  the  holding,  and  getting  a fair 
interest  for  his  capital,  not  necessarily  a large 
interest,  but  some  interest  on  his  capital. 

10290.  Is 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


SELECT  COMMITTEE  ON  LAND  ACTS  (IRELAND). 


517 


17  Julu  1894.]  Mr.  Justice  Bewley.  [ Continued. 


Mr.  Carson. 

10290.  Is  there  any  case  in  which  you  have 
laid  down  that  principle? — We  have  stated  it, 
but  there  is  no  reported  case.  It  was  laid  down 
by  one  of  the  legal  Sub-Commissioners,  but 
that  was  after  similar  decisions  of  ours ; there  was 
a reported  case  of  Mr.  Trench. 

Mr.  Macartney. 

10291.  I want  to  ask  you  on  the  status  of  a 
future  tenant.  In  your  opinion  is  that  in  a 
doubtful  condition  at  the  present  moment,  as  to 
what  he  is  liable  for,  and  what  conditions  he  will 
occupy  under  ? — A future  tenant,  that  is  to  say, 
a.  tenant  created  after  the  passing  of  the  Act,  or 
created  in  1882,  in  a holding  on  which  no  tenant 
existed  at  the  passing  of  the  Act  is  in  this 
position  ; he  has  his  right,  of  course,  to  compen- 
sation for  disturbance,  and  to  compensation  for  im- 
provements, but  he  has  no  right  to  fix  a fair  rent. 
But  under  the  4th  section  of  the  Act,  if  the  land- 
lord demands  from  him  an  increase  of  rent,  then 
his  tenancy  becomes  subject  to  a statutory  term 
just  in  the  same  way  as  another  tenancy  ; but  so 
far  as  I can  see  in  the  Act,  that  statutory  term 
is  not  renewable  unless  at  the  end  of  that  statu- 
tory term  be  submitted  to  a fresh  increase  of  rent. 
I do  not  think  that  there  is  any  means  of  fixing 
a second  statutory  term  in  that  case. 

Mr.  Sexton. 

10292.  At  the  end  of  the  first  statutory  term 
he  is  liable  to  eviction  as  if  the  Act  of  1881  had 
never  been  passed  ? — At  the  end  of  the  first 
statutory  term  he  would  be  liable  to  eviction 
unless  he  submitted  to  a fresh  increase  of  rent. 
That  is  my  idea. 

10293.  Supposing  that  the  landlord,  instead  of 
asking  for  a fresh  increase  of  rent,  preferred  to 
evict  the  tenant,  he  might  do  it  ?• — There  would 
be  nothing  to  prevent  eviction.  A future  tenant 
is  decidedly  in  a very  much  worse  position  than 
a present  tenant.  The  tenants  who  are  in  exis- 
tence at  the  time  of  the  passing  of  the  Land  Act  of 
1881,  are  in  a very  much  more  favourable  position 
than  those  whose  tenancies  were  created  after- 
wards. 

10294.  I see  in  your  memorandum  that  you 
express  regret  that  the  4th  section  of  the  Act 
does  not  provide  any  means  of  recording  Land 
Commission  cases  in  which  rents  have  been  fixed 
under  those  provisions  with  regard  to  future 
tenants? — I think  that  is  to  be  regretted.  Some- 
times cases  come  before  us  to  fix  a fair  rent,  and 
it  turns  out  on  the  evidence  that  the  tenant  was 
a present  tenant  at  the  passing  of  the  Act  of  1881, 
but  that  in  the  course  of  the  following  year  or  so 
an  application  to  pay  a higher  rent  was  made  by 
the  landlord,  and  the  tenant  assented  to  it, 
whether  in  ignorance  of  the  provisions  of  the 
4th  section  or  not  I do  not  know,  very  possibly 
in  ignorance  ; and  the  effect  of  that  was  to  fix  the 
rent  as  a fair  rent  for  a statutory  period  of  15  years. 
There  is  no  record  of  that,  and  nothing  to  show 
when  that  15  years  commenced,  or  when  it  will 
expire  ; and  I think  it  is  very  important  if  that 
could  be  remedied  in  some  way.  The  Com- 
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mittee  will  understand  that  these  notes  of  mine 
are  not  in  any  way  a treatise  on  the  Land  Acts, 
and  also,  as  Mr.  Morley  knows,  that  they  were 
prepared  before  the  Committee  commenced  its 
sittings,  and  there  are  other-  matters  which  I 
would  otherwise  have  referred  to  which  might 
have  been  of  some  assistance. 

10295.  With  regard  to  sub-division,  I ought 
to  have  taken  this  before  ; do  you  think  it  is 
desirable  that  any  alteration  should  be  made  with 
regard  to  the  conditions  laid  down  about  sub- 
division ?-- -No,  I think  not.  As  a general  rule, 
I do  not  think  that  sub-division  ought  to  be 
encouraged.  Trifling  sub-lettings  are  quite  a 
different  thing  ; but  I do  not  personally  approve 
of  sub  division,  or  divisions  between  members  of 
a family ; 1 think  it  is  an  injurious  thing  without 
capital  enough  to  work  them. 

10296.  Going  back  to  a question  on  which  you 
gave  some  evidence  earlier  this  morning,  we  have 
been  told  by,  I think,  all  the  lay  Commissioners 
who  have  appeared  here,  certainly  by  Mr.  Doyle 
and  Mr.  Greer,  two  of  the  leading  Sub-Commis- 
sioners, that  they  have  never  received  any  in- 
structions from  the  Chief  of  the  Commission 
with  regard  to  the  manner  in  which  they  should 
carry  out  their  duties  ? — Certainly  not ; they 
never  have. 

10297.  And  Mr.  Doyle  and  Mr.  Greer  have 
told  us  that  they  never  gave  any  instructions  to 
their  lay  colleagues  as  to  the  manner  in  which 
they  should  assess  the  rent  upon  a farm  or  value 
a farm.  The  point  which  I want  to  arrive  at  is 
this  : that  whatever  may  have  been  the  opinion 
that  Mr.  Doyle  expressed  here  lately  upon  some 
points  put  to  him  by  the  Committee,  that  opinion 
has  not  influenced  his  lay  colleagues  in  arriving 
at  the  fair  rent  of  a holding  ? — I know  nothing 
of  what  Mr.  Doyle  has  said  ; I can  only  speak 
as  to  myself.  I cannot  express  any  opinion  on 
Mr.  Doyle’s  evidence. 

10298.  What  I want  to  make  quite  clear  is, 
that  that  would  account  for  the  fact  that  no 
appeal  has  come  before  you  founded  on  any  such 
discrepancy  as  has  been  suggested  to  you  ? — In 
no  appeal  from  Mr.  Doyle’s  Commission  has  any 
question  been  raised  as  to  whether  the  occupa- 
tion interest,  if  I may  so  call  it,  of  the  tenant, 
was  or  was  not  taken  into  consideration.  No 
such  question  has  been  raised,  either  from  Mr. 
Doyle’s  Commission  or  from  any  Commission. 

10299.  And  that  would  be  easily  accounted 
for  by  the  fact  that  the  lay  Commissioners  have 
been  left  entirely  to  themselves  in  the  matter?  — 
The  Sub- Commissioners  are  given  complete 
jurisdiction  over  the  case;  the  legal  Commissioner 
has  complete  authority  to  decide  all  questions  of 
law  that  arise  before  him,  subject  to  appeal. 

Mr.  T.  W.  Russell. 

10300.  You  have  not  been  asked  any  questions 
about  the  Rent  Redemption  Act  ? — No. 

10301.  I wish  to  take  you  on  to  that  point 
first.  A question  has  arisen  under  that  Act,  I 
believe,  of  fines? — Yes. 

10302.  Will  you  explain  to  the  Committee 
what  that  question  was,  and  how  you  have 
dealt  with  it  ? — That  was  the  case  of  Mollan  v. 
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Mr.  T.  W.  Russell — continued. 

Keiran.  My  decision  in  Mollan  v.  Keiran, 
as  probably  you  are  aware,  is  reported,  and  I am 
afraid  that  if  I were  to  give  my  reasons  for  that 
decision  I could  not  give  them  much  more  con- 
cisely than  they  are  stated  in  the  judgment  in  the 
report.  1 could  give  a general  view,  if  you  wish 
to  hear  it. 

10303.  The  only  question  that  I wish  to  know 
about  is  the  question  of  fines.  In  Mollan  v. 
Keiran  a large  fine  was  paid  ? — Yes. 

10304.  For  the  lease  being  granted  ; is  not 
that  so  ? — Yes. 

10305.  And  you  ruled  that  in  fixing  the  rent 
no  consideration  should  be  paid  to  that  fine  ? — I 
was  of  opinion  that  we  could  not  give  any  con- 
sideration to  it.  I have  stated  in  my  judgment 
the  reasons  for  that  opinion.  It  is  not  to  be 
supposed  that  I laid  down  that  under  all  circum- 
stances fines  paid  by  tenants  to  landlords  cannot 
be  taken  into  consideration  ; but  where  a fine 
has  been  paid  either  for  security  of  tenure,  or  to 
reduce  the  rent,  in  my  opinion,  and  for  the 
reasons  which  I have  stated  in  the  printed  judg- 
ment here,  I do  not  think  that  that  can  be  taken 
into  consideration  ; I could  tell  you  why  in  a 
few  minutes  if  you  wish  to  hear  it. 

Mr.  Carson. 

10306.  Where  is  it  reported  ? — In  the  Reports 
for  1894  ; they  are  called  [1894]  Law  Reports 
(Ireland),  page  27. 

Mr.  W.  Kenny. 

10307.  What  month? — January.  At  the  same 
time  I guarded  myself  by  saying  that  if  the  fine 
was  given  as  an  “ input  ” as  it  is  called,  or  if 
the  fine  could  be  shown  to  be  given  for  previous 
improvements  which  the  landlord  had  either  made 
or  acquired,  in  either  of  those  cases  it  should  Dot 
be  taken  into  consideration. 

Mr.  T.  W.  Russell. 

10308.  Did  you  consider  the  fine  paid  in 
Keiran’s  case  or  in  Gault’s  case  in  Antrim, 
which  I daresay  you  remember,  as  being  a fine 
for  a reduction  of  rent  ? — I took  it  to  be  a fine 
paid  to  acquire  a fee-farm  grant,  to  acquire 
security  of  tenure ; and  I came  to  a very  clear 
conclusion  on  that,  that  it  could  not  possibly  be 
allowed. 

10309.  Assuming  as  I do,  personally,  that  the 
Bent  Redemption  Act  was  passed  in  order  to 
place  those  long  leaseholders  and  the  holders  of 
fee-farm  grants  in  the  same  position  as  ordinary 
leaseholders  that  have  been  admitted  under  the 
Act  of  1887,  is  it  the  fact  that  the  Rent  Redemp- 
tion Act  fails  to  do  that? — In  my  opinionit  has  not 
done  so,  and  in  my  opinion  it  is  the  fault  of  the 
Legislature.  In  my  opinion  the  Legislature  did 
not  take  into  consideration  that  a fee-farm  grant 
was  outside  the  Land  Act  of  1870,  and  that  the 
grantee  under  a fee-farm  grant  has  no  interest  in 
his  improvements  at  all,  different  from  the  inter- 
est that  he  has  in  the  land.  The  result  of  that 
is,  that  as  the  law  now  stands,  quite  irrespective 
of  the  Rent  Redemption  Act,  if  a grantee  under 
a fee-farm  grant  should  be  evicted  for  non-pay- 


Mr.  T.  W.  Russell — continued, 
ment  of  rent,  he  cannot  claim  compensation  for 
any  improvements,  no  matter  how  valuable  or 
substantial  they  may  be,  and  inasmuch  as  Adams 
v.  Dunseath  has  put  the  exemption  from  rent  on 
improvements  on  the  basis  of  a claim  for  compen- 
sation for  improvements  under  the  Act  of  1870 
I consider  that  I was  bound  to  hold  in  that  case 
(reluctantly)  that  it  was  outside  the  Act ; but 
that  is  through  the  fault  of  the  Legislature. 

10310.  That  is  to  say,  that  the  statute  did  not 
carry  out  the  intentions  of  the  Legislature  ? — We 
Avho  interpret  the  laws  can  know  of  no  inten- 
tion except  that  expressed  in  the  Statute. 
You,  sir,  can  know  of  the  intentions  outside  the 
four  corners  of  an  Act  of  Parliament,  but  we  can 
only  go  to  the  Act;  any  other  construction  would, 
in  my  opinion,  have  been  going  outside  the  Act. 

10311.  I am  not  quarrelling  with  the  construc- 
tion, butyou  referred  to  the  fault  of  the  Legislature, 
as  I under-stood,  in  not  carrying  out  what  you 
conceive  to  be  the  intention  of  the  Legislature  ? — 
Yes  ; and  in  that  case  I even  stated  in  my  judg- 
ment that  it  was  1o  be  regretted  that  the  Legis- 
lature did  not  put  grantees  under  fee-farm 
grants  in  the  same  position  as  long  leaseholders. 
It  is  right  to  say  in  reference  to  this  case  that  a 
similar  question  has  been  raised  in  Mairs 
v.  Lecky,  and  that  is  going  to  the  Court  of 
Appeal.  I was  anxious  in  the  first  case  that 
came  before  me  that  the  parties  should  go  to  the 
Court  of  Appeal,  and  they  got  liberty  to  state  a 
case,  and  in  several  other  cases  they  had  leave  to 
have  a case  stated,  but  they  did  not  proceed. 

10312.  Mairs  v.  Lecky  was  the  case  that  has 
been  referred  to  here  as  the  case  of  a Presby- 
terian minister? — Yes,  it  is  the  case  of  a Presby- 
terian minister  who  built  a manse,  and  we  con- 
sidered, for  precisely  the  same  reasons  as  in 
Mollan  v.  Keiran,  that  we  were  obliged  to  ex- 
clude it,  A second  qnestion  was  raised  in 
Mairs  v.  Lecky  as  to  whether  the  Ulster  tenant- 
right  custom  might  make  some  difference,  but 
for  the  same  reason  the  Ulster  tenant-right  cus- 
tom is  legalised  by  the  Act  of  1870  only  in  refer- 
ence to  tenancies  from  year  to  year,  and  lease- 
holders, and  not  in  reference  to  fee-farm  grants  ; 
and  therefore  I considered  that  it  was  excluded. 

10313.  A certain  class  of  fee-farm  grants  have 
also  been  excluded  by  the  decision  of  the  Court 
of  Appeal  in  Kelly  v.  Rattey  ? — On  a decision 
of  my  own,  I am  responsible  for  it,  because 
my  colleague  Mr.  FitzGerald  differed  from 
me  on  the  subject ; but  nevertheless  I came  to 
the  conclusion,  and  that  conclusion  was  confirmed 
by  the  Court  of  Appeal,  that  all  these  Acts  only 
applied  to  cases  in  which  the  relation  between 
landlord  and  tenant  existed,  and  that  if  the  rela- 
tion between  landlord  and  tenant  did  not  exist, 
although  the  parties,  in  the  form  of  the  instru- 
ment, may  have  thought  that  they  created  the 
relation,  the  case  is  outside  the  Act. 

10314.  If  the  holder  of  a fee-farm  grant  avails 
himself  of  the  Act  of  1891,  which  was  passed  in 
order  that  he  should  get  a fair  rent  fixed,  is  not 
the  net  result,  whether  he  buys  or  whether  he 
has  the  rent  fixed,  that  the  purchase  money  is 
calculated  upon  the  land  as  it  stands,  with  all 
the  tenant’s  improvements,  and  that  when  the 
rent  is  fixed  that  is  also  done  ? — Yes,  but  under  the 
Rent 
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Rent  Redemption  Act,  when  he  redeems,  I think 
it  is  a misconception  to  suppose  that  he  in  any 
way  purchases  his  own  improvements,  it  has 
been  sometimes  put  in  that  way. 

10315.  Yes  ? — I think  not,  for  this  reason  : 
that  the  improvements  are  necessarily  taken  into 
consideration  as  being  something  giving  security 
to  the  rent.  I will  illustrate  it  in  this  way : 
supposing  that  here  in  London  a man  lets  a piece 
of  building  land  at  a certain  rent,  say  20?.  a year, 
and  that  a valuable  house  is  built  upon  that  land, 
the  rent  in  point  of  law  issues  both  out  of  the 
land  and  out  of  the  house;  undoubtedly  if  that  rent 
is  put  up  for  auction  in  auction  rooms,  it  would 
fetch  a higher  price  in  consequence  of  the 
valuable  buildings  being  on  the  land ; but  it 
would  be  an  utter  mistake  to  say  that  if  the 
tenant  went  into  the  auction  rooms  and  bought 
the  rent,  he  was  buying  his  own  improvements,  he 
was  merely  doing  this,  he  was  buying  the  rent  which 
was  rendered  more  valuable  by  his  improvements. 
What  you  have  in  your  mind  is  this  : that  if  he 
was  a leaseholder  the  rent  would  not  be  con- 
sidered as  valuable,  and  for  the  reason  that  I 
have  already  explained,  that  if  he  were  a lease- 
holder he  would  have  a right  of  compensation  for 
improvements,  and  therefore  the  rent  is  not  as 
well  secured  in  that  case  as  it  is  in  the  case  of  a 
fee-farm  grant,  where,  in  consequence  of  the 
grant,  as  a fee-farm  giant,  not  being  within  the 
Act  of  1870,  he  has  no  such  right  of  compen- 
sation. 

10316.  We  have  been  told  by  your  Sub- 
Commissioners  that  when  they  go  upon  a farm 
under  the  Rent  Redemption  Act,  1891,  what 
they  do  is  this : they  lake  it  as  it  stands,  simply 
as  a going  concern,  with  everything  upon  it,  and 
if  a fair  rent  is  .to  be  fixed  they  assess  the  rent 
upon  the  thing  as  it  stands,  as  a going  concern  ; 
is  that  correct  ? — That  is  to  say,  that  they  take 
it  as  it  stands  in  the  hands  of  the  tenant,  and  fix 
the  rent  on  it ; and  then  in  leasehold  cases  from  the 
rent  so  fixed  they  take  off  whatever  deductions  are 
necessary  in  reference  to  improvements  and  so  forth. 
But  then  you  will  understand  what  I have  already 
said,  that  in  the  starting-point,  in  fixing  the  rent 
.on  the  tenancy  as  it  stands,  they  take  into  con- 
sideration this  occupation  interest ; some  of  them 
do  undoubtedly  ; they  say  they  do. 

10317.  I am  assuming  that  a long  leaseholder, 
or  the  holder  of  a fee-farm  grant,  had  come  into 
court  under  the  Act  of  1891,  to  get  the  rent 
fixed.  The  evidence  that  we  have  had  from  the 
Sub-Commissioners  is  to  that  effect  ? — I take  it 
that  they  fix  it  just  as  it  stands. 

10318.  I am  now  speaking  solely  of  the  Rent 
Redemption  Act,  and  fee-farm  grantees.  The 
Sub-Commissioners  fix  the  rent  for  the  farm  as 
it  stands,  and  the  tenant  is  assessed  on  all  his 
improvements  ? — I think,  if  I may  be  allowed  to 
say  so,  that  that  is  regretable  ; I will  not  use  a 
stronger  expression. 

Mr.  Carson. 

10319.  Why  should  it  be  regretable ; the 
landlords  do  not  regret  it  ? — I think  that  a fee- 
farm  grantee  should  be  put  upon  the  same  footing 
as  a long  leaseholder,  and  that  he  should  be 
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allowed  some  exemption  from  rent  in  respect 
of  reclamation  of  waste  land,  and  permanent 
buildings. 

10320.  Is  not  that  a matter  for  the  Legislature 
rather  than  the  Bench  ? — Yes,  it  is  a matter  for 
the  Legislature.  I do  not  understand  that  Mr. 
Russell  quarrels  with  that.  The  Land  Commis- 
sion have  no  power  over  that. 

Mr:  T.  W.  Russell. 

10321.  I do  not  quarrel  with  that  at  all  ; I 
only  want  to  elicit  the  facts? — I want  to  explain 
what  the  actual  state  of  facts  is.  According  to 
the  view  that  I take,  whether  it  is  right  or  wrong, 
that  is  unfortunately  the  state  of  the  law'. 

10322.  And  it  is  also  the  state  of  the  law  that 
all  fee-farm  grants  made  before  I860  are  excluded 
under  the  decision  of  Kelly  v.  Rattey  ? — No; 
that  is  far  too  general,  and  for  this  reason,  that 
there  are  a very  large  class  of  fee-farm  grants 
made  under  the  provisions  of  the  Renewable 
Leasehold  Conversion  Act.  All  those  that  have 
been  made  before  1860,  which  are  the  great 
majority  of  fee-farm  grants,  are  in  just  the  same 
position  as  any  made  subsequently  ; also,  as  Iliad 
occasion  to  point  out  in  my  judgment  in  Kelly  v. 
Rattey,  under  legislation  peculiar  to  Ireland,  under 
special  Statutes,  and  various  grants  from  the 
Crown,  there  w'ere  a number  of  persons  autho- 
rised to  make  fee-farm  grants  in  Ireland, 
creating  the  relation  of  landlord  and  tenant ; 
there  are  a number  of  those  grants  still  in 
existence.  In  England,  since  the  passing  of  the 
Act  quia  Emptores,  no  such  grant  could  be 
made;  and  in  England,  if  you  find  a fee-farm 
grant,  properly  so-called,  iii  wdiich  the  relation  of 
landlord  and  tenant  exists,  it  must  have  been 
made  before  that  Act.  But  there  are  a number 
of  fee-farm  grants,  such  as  Mr.  Russell  has  in 
his  mind,  in  which  before  the  year  I860  persons 
w'ho  were  owners  in  fee  made  grants  in  fee,  not 
under  any  Statute  and  not  under  any  grant 
from  the  Crowm ; in  those  cases  the  relation  of 
landlord  and  tenant  wras  not  created,  and  those 
persons  are  outside  the  Act. 

10323.  They  are  not  a large  number,  I believe  ? 
— That  I do  not  know ; they  are  not  a very  large 
number  I should  say.  But  I should  like  to 
mention  also  that  if  there  was  to  be  any  reme- 
dial legislation  in  that  respect,  there  are  other 
persons  who  are  similarly  circumstanced,  and 
who  I think  are  equally  deserving  of  considera- 
tion. If  before  the  Act  of  1860  a leaseholder 
for  a term  of  years,  say  50  years,  made  a lease 
for  his  own  term,  reserving  a rent,  in  law  that 
operated  as  an  assignment,  and  although  that 
purported  to  create  the  relation  of  landlord  and 
tenant,  the  man  was  not  a tenant,  although  rent 
has  been  paid  from  that  day  down  to  the  present. 
And  I think  that  if  the  fee-farm  grantee  is  to  be 
brought  in,  the  man  who  is  practically  a tenant, 
although  legally  not  a tenant,  has  just  the  same 
right,  and  I suggest  that  if  any  alteration  of  the 
law  is"  made,  it  should  extend  to  that  case  as 
well. 

10324.  Coming  to  the  question  of  sub-letting, 
and  leaving  aside  the  provisions  of  the  Act  of 
1881,  and  the  Act  of  1887,  I want  to  put  this 
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Mr.  Justice  Bewley. 


[ Continued. 


Mr.  T.  W.  Russell — continued, 
question  to  you.  Assuming  the  case  of  a land- 
lord and  tenant  who  have  not  come  under  any  of 
the  Acts,  who  have  never  entered  into  the  Land 
Court  at  all,  assuming  that  the  tenant  has  sub-let 
and  that  the  landlord  has  taken  rent  from  that 
tenant  for  many  years  without  objecting  to  the 
sub-letting,  assuming  that  the  tenant  takes  it 
into  his  head  to  have  a fair  rent  fixed,  and 
comes  into  court ; assuming  then  that  the  land- 
lord wakes  up  for  the  first  tifne  to  the  iniquity 
of  the  sub-letting,  and  bars  his  way  ; what  do  you 
say  to  a state  of  affairs  like  that  ? — What  I say 
in  reference  to  that  is,  that  as  the  law  now  stands, 
as  settled  by  the  Court  of  Appeal,  that  alone 
would  not  be  evidence  of  any  active  consent  on 
the  part  of  the  landlord  to  the  sub-letting,  and 
the  tenant  would  be  out.  But  you  must  recollect 
that  if  you  put  the  tenant  in  in  that  case  you 
would  put  the  tenant  in  in  this  case.  Supposing 
that  there  is  a tenant  of  100  acres,  and  that  he 
sub-lets  to  A.,  and  the  landlord  does  not  object, 
and  sub-lets  to  B.  and  C.,  and  sub-lets  nearly 
the  whole,  the  landlord  making  no  objection,  and 
retains  two  acres  in  his  own  hand  ; if  in  the  one 
case  you  let  in  the  one  man  apparently  you  would 
have  to  let  in  that  man  who  has  reduced  himself 
merely  to  the  state  of  a middleman. 

10325.  I am  dealing  with  the  point  that  sub- 
letting might  damnify  the  landlord,  and  I want 
to  put  to  you  the  fact  that  the  landlord  has 
acquiesced  (I  think  that  is  the  best  word)  in  this 
sub-letting  for  a long  series  of  years,  and  has 
taken  the  rent  from  the  tenant  partly  earned  by 
this  sub-letling,  do  you  think  that  he  ought  to 
be  entitled  to  come  into  court  when  the  tenant 
seeks  a fair  rent  ? — As  the  law  now  stands  he 
could  not  fix  the  fair  rent.  The  case  of  Wake- 


Mr.  T.  IV.  Russell — continued, 
field  v.  Robinson  in  the  North  of  Ireland  is  a 
case  in  point,  in  which  a Sub-Commission  dis- 
missed the  tenant  on  that  ground.  In  that  case 
it  appeared  on  the  evidence  before  us  that  as  to 
certain  of  the  snb-tenancies,  after  the  sub- 
tenancies had  been  created  for  some  time,  there 
was  an  assignment  of  the  holding,  and  as 
there  was  a restraint  on  assignment  in  the 
lease,  the  landlord  was  a party  to  the  assign- 
ment, and  so  far  as  those  tenancies  were 
concerned  the  Court  of  Appeal  held  that  the 
landlord  could  raise  no  objection.  But  there 
were  other  tenancies  that  were  created  after- 
wards, and  the  evidence  given  before  us 
showed  that  some  time  afterwards  the  land- 
lord came  upon  the  land  and  spoke  to  the  sub- 
tenants ; he  asked  them  what  their  rents  were, 
and  he  expressed  the  opinion  to  some  of  them 
that  they  would  be  better  off  if  they  were  under 
him  than  under  the  tenant.  Under  those  circum- 
stances we  held  that  that  was  equivalent  to  active 
consent  to  the  sub-letting,  and  we  reversed 
the  decision  of  the  Sub-Commission,  and  sent  it 
back  to  them  to  fix  the  fair  rent.  But  an  appeal 
was  taken  from  our  Order  to  the  Court  of 
Appeal,  and  we  were  reversed  again,  on  the 
ground  that  it  did  not  amount  to  anything  like 
active  consent. 

10326.  On  the  question  of  triviality  in  sub- 
letting, that  must  be  a mere  matter  of  discretion 
on  the  part  of  the  Commissioners  ? — It  is. 

10327.  "VVe  have  had  some  evidence  from  Lord 
Justice  FitzGibbon  on  that  point.  A case 
decided  recently  was  Corballis  v.  Ward  ? — Yes, 
I have  a note  on  trivial  sub-lettings  that  I 
thought  I would  mention. 
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The  Right  Honourable  JOHN  MORLEY,  in  the  Chair. 


Mr.  Justice  Bewlet,  re-called;  and  further  Examined. 


Mr.  T.  W.  Russell. 

10328.  We  were  on  the  question  of  triviality; 
would  I be  correct  in  saying  that  the  decision 
which  ha3  governed  the  Land  Commission  on  the 
question  of  triviality  has  been  that  of  Kennedy 
v.  Essex? — That  was  the  leading  case  up  to 
recently.  Kennedy  v.  Essex  was  the  first  case 
on  the  subject  that  went  to  the  Court  of  Appeal, 
and  that  was  the  case  I acted  on  until  recently. 
The  two  recent  cases  were  White  v.  White,  and 
Ward  v.  The  Trustee  of  Corballis. 

10329.  Practically  these  two  cases  have  been 
decided  by  the  Court  of  Appeal  during  the 
present  year? — Yes. 

10330.  Therefore,  whatever  the  decisions  may 
have  been,  they  could  not  have  influenced  the 
Land  Commission  during  the  period  from  1887 
until  the  beginning  of  1894  ? — That  is  so. 

10331.  And  your  judgments  were  entirely 
influenced  by  the  case  of  Kennedy  v.  Essex  as 
to  triviality? — And  my  own  independent  opinion 
of  the  construction  of  the  Act,  which  has,  I 
admit,  been  modified  by  these  recent  deci- 
sions. 

10332.  Now,  as  regards  Kennedy  v.  Essex,  I 
believe  that  the  Court  of  Appeal  decided  that 
6 per  cent,  of  the  rent  was  not  trivial  ? — It  was 
noticed  by  Lord  Ashbourne  in  his  judgment,  that 
a sub-letting  which  amounted  to  a rental  of 
6 per  cent,  on  the  entire  rental  was  not  trivial. 
The  entire  rental  in  that  case  was  300/.  13s. 
a year ; the  acreage  was  177  acres  3 roods 
2 perches ; the  small  houses  that  were  sub-let, 
six  in  number,  yielded  a rental  of  1 8/.  2s.  5d., 
and  that  was  considered  as  not  trivial. 

10333.  This  is  a case  of  some  importance  on 
the  question  of  sub-letting,  and  I wish  to  have 
the  details  clear.  I believe  it  was  proved  that 
there  were  five  houses  on  the  farm,  two  or  three 
of  which  were  there  at  the  making  of  the  lease 
in  1875,  and  were  a continuation  of  a street  in  the 
town  of  Trim  ? — Yes,  that  is  so. 

10334.  A man  named  Hussey  had  been  hold- 
ing two  acres  of  land,  in  addition  to  that  ? — That 
is  so. 

0.122. 


Mr.  T.  W.  Russell — continued. 

10335.  And  that  was  a separate  sub-letting  ? 
— Yes ; that  was  an  entirely  agricultural  sub- 
letting, so  to  speak. 

10336.  At  the  hearing  did  the  tenant  give 
evidence  that  the  former  agent  of  the  Earl  of 
Essex  had  written  to  him  consenting  to  the 
erection  of  the  houses,  and  that  the  former  and 
the  present  agent  knew  of  the  houses  being  sub- 
let?— I think  the  evidence  is  correctly  stated  in 
the  Report.  I cannot  take  upon  myself  to  charge 
my  memory  with  the  evidence  that  was  given 
on  the  occasion.  The  case  is  reported,  as  you 
are  aware,  in  28  Law  Reports,  Ireland,  at 
page  586. 

10337.  At  all  events,  the  Court  of  Appeal 
held  that  the  acquiescence  of  the  landlord,  or 
whatever  it  was,  was  not  sufficient  consent  ? — 
Yes. 

10338.  And  they  also  held  that  6 per  cent, 
of  the  rental  was  not  trivial  ? — Yes  ; (and, 
further  in  that  case,  as  I would  like  to  men- 
tion, because  it  influenced  my  judgment  in  sub- 
sequent cases),  there  were  statements  in  the 
judgments  of  three  of  the  judges  which  seemed 
to  imply  that  the  sub-letting  to  Hussey  alone 
of  two  acres  was  not  moral. 

10339.  I am  coming  to  that? — That  that  alone 
would  not  have  been  trivial. 

10340.  I have  it  here  that  Lord  Justice  Barry 
said  that  he  had  great  difficulty  in  holding  that 
the  landlord  had  not  consented  to  the  sub-letting 
of  the  houses  ? — Y es. 

10341.  But  he  concurred  in  dismissing  the 
application,  chiefly  on  the  sub-letting  of  the  two 
acres  to  Hussey  ? — Yes. 

10312.  Of  course  I am  not  a lawyer,  but  would 
I be  right  in  saying  that  the  Court  of  Appeal 
held  that  the  sub-letting  of  two  acres  to  Hussey 
was  not  trivial  ? — I took  it  from  their  judgments 
that  a sub-letting  of  two  acres,  even  out  of  so 
large  an  acreage  as  177  acres  3 roods  2 perches, 
was  not  trivial,  and  I acted  on  that ; but  it  is 
right  to  say  that  Lord  Justice  Barry,  in  his 
latest  judgment  in  the  case  of  Ward  v.  The 
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Mr.  T.  W.  Russell — continued. 

Trustee  of  Corballis,  said  that  each  case  must 
he  decided  on  its  own  merits,  and  that  in  this 
particular  case  of  Kennedy  v.  Essex,  the  fact 
that  the  tenant  Kennedy  thought  it  necessary  to 
get  up  the  lands  from  Hussey  immediately  before 
the  hearing  before  the  County  Court  judge  showed 
that  he  did  not  consider  it  a trivial  sub-letting. 

10343.  The  getting  up  at  that  time  was  not 
sufficient  to  influence  his  status  as  a tenant  ? — 
I should  say  not.  In  that  case  also  Lord  J ustice 
FitzGibbon,  at  page  592,  after  dealing  with  the 
lettings  of  the  houses,  thus  proceeded  : “ Another 
point  has  been  raised.  It  appears  that  a man 
named  Hussey  was  in  occupation  of  two  acres  of 
the  holding  for  upwards  of  13  years  at  a rent  of  8/. 
per  annum,  and  that  the  tenant  got  up  possession 
from  Hussey  after  service  of  the  originating 
notice,  and . only  one  week  before  the  case  ivas 
heard  by  the  County  Court  judge.  This  sub- 
letting was  fatal  to  the  status  of  the  tenant  at  the 
date  when  he  served  his  originating  notice,”  un- 
less it  was  made  with  the  consent  of  the  landlord. 

10344.  May  I take  it  that  the  result  of 
Kennedy  v.  Essex  was  this  : that  first  of  all  the 
Court  held  that  6 per  cent,  of  the  rental  was 
not  trivial,  and  that,  apart  from  that  question 
altogether,  the  sub-letting  of  the  two  acres  to 
Hussey  was  not  trivial  either  ? — That  is  carrying 
it  a little  too  far ; the  expression  as  to  the  6 per 
cent,  is  merely  an  expression  of  Lord  Ash- 
bourne’s in  his  judgment,  and  you  cannot  make 
use  of  the  statement  of  one  judge  as  necessarily 
expressing  the  opinions  of  his  fellow-judges  ; but 
at  any  rate,  Lord  Ashbourne,  who  was  the  head 
of  the  Court,  did  consider  that  6 per  cent,  in 
that  case  was  not  trivial,  but  in  the  case  of 
Kobinson  v.  Wakefield,  with  which  you  are 
familiar,  he  said,  referring  to  his  own  statement 
in  Kennedy  r.  Essex,  there  referred  to,  “ That  was 
no  hard  and  fast  line,  and  what  might  be  trivial  in 
one  case  was  not  necessarily  trivial  in  another.” 

10345.  Leaving  the  question  of  sub-letting,  I 
should  like  to  ask  one  or  two  questions  on  de- 
mesne lands  ; I believe  that  the  old  law  in  regard 
to  demesne  lands  was  that  covered  by  the  case 
of  Hill  v.  Antrim? — Yes,  that  was  the  case  on  the 
subject  before  the  then  Mr.  Justice  FitzGerald. 

10346.  That  was  decided  befoi-e  the  passing  of 
the  Act  of  1881  ? — It  was  decided  under  the 
Act  of  1870. 

10347.  Therefore  that  was  the  state  of  the  law 
when  the  Act  of  1881  was  passed? — Yes. 

10348.  And  upon  which  it  was  passed  ? — That 
was  the  view  then  taken. 

10349.  Did  Lord  FitzGerald  hold  then  that,  if 
demesne  lands  were  let  on  long  lease,  they  were 
undemesned  ? — He  seemed  to  say,  if  they  were 
let  on  an  agricultural  lease  (he  uses  that  expres- 
sion) for  a long  term,  that  they  would  lose  the 
character  of  demesne. 

10350.  Therefore,  if  Lord  FitzGerald’s  law 
had  stood,  demesne  land  let  on  a fee-farm  grant 
for  agricultural  purposes  would  of  course  come 
under  the  Act? — That  was  the  view  I took  in 
Spencer  v.  Tedcastle  ; and  on  that  ground  I 
considered  that  the  lands  could  not  be  treated  as 
demesne. 

10351.  Lord  Justice  FitzGibbon  gave  us  a few 
sentences  of  Spencer  v.  Tedcastle,  to  which  1 


Mr.  T.  W.  Russell — continued, 
wish  to  call  attention  ; at  Question  3505,  I said 
to  Lord  FitzGibbon,  “ You  have  not  referred  to 
Spencer  v.  Tedcastle.  As  I understand,  it  went 
this  length,  that  demesne  land  let  for  a period  of 
999  years  was  not  undemesned  by  that.”  Lord 
Justice  FitzGibbon  said,  “ No,  Spencer  v.  Ted- 
castle went  on  the  same  principle  as  was  reduced 
to  a very  much  lower  point  by  the  case  of  Pratt 
v.  Gormanston.  The  land  was  let  on  a fee-farm 
rent,  and  it  was  the  grantee  who  made  it  a 
demesne,  and  what  Spencer  v.  Tedcastle  decided 
was  that  a grantee  for  ever  might  make  land 
demesne.”  That  was  the  first  answer  Lord 
Justice  FitzGibbon  gave  to  me.  Then  this  is 
the  revised  answer,  “ The  land  was  let  on  a fee- 
farm  rent,  and  the  grantee  used  it  as  demesne.”  In 
the  first  evidence  he  said  he  made  it  into  demesne  ? 
— I think  the  Lord  Justice’s  recollection  of  the 
case  was  imperfect  at  the  time  he  made  that 
statement,  because  in  Spencer  v.  Tedcastle 
undoubtedly  the  lands  were  demesne  lands  at  the 
time  the  fee-farm  grant  was  made.  The  lands 
were  held  under  a lease  for  lives  renewable  for 
ever,  afterwards  converted  into  a fee-farm  grant, 
but  it  is  right  to  say  that  the  land  continued  to  be 
used  for  what  are  popularly  called  demesne  lands, 
that  is,  lands  attached  to  a mansion  house  that 
form  a portion  of  what  would  be  called  the  park 
in  England,  and  demesne  in  our  country. 

10352.  in  the  hands  of  the  holder  of  the  fee- 
farm  grant? — Before  the  date  of  the  fee-farm 
grant  they  were  already  demesne  lands,  but 
whatever  their  character  physically  was,  I was 
of  opinion  that  as  between  landlord  and  tenant, 
the  question  of  demesne  could  not  be  raised 
when  they  had  been  granted  for  such  an  intent ; 
and  the  view  I entertained  seems  to  be  the 
view  entertained  by  the  Lord  Chief  Baron,  in 
Magnar  v.  Hawkes,  that  the  reason  of  the  intro- 
duction of  this  exception  to  the  Acts  of  1870 
and  1881  was  that  demesne  lands  were  only  let  for 
some  temporary  purposes  ; they  were,  in  fact, 
lauds  within  the  ambit  of  the  park  or  demesne, 
and  any  letting  of  them  was  not  likely  to  be  a 
permanent  letting,  and  that  the  landlord  should 
be  in  such  a position,  under  the  Act  of  1881,  that 
he  could  get  back  these  lands  into  his  own  hands. 

10353.  That  is  what  you  held  ? — Yes. 

10354.  Would  the  Court  of  Appeal  Judgment 
be  correctly  summarised  in  this  way : that  the 
mere  fact  of  demesne  lands  being  granted  by  fee- 
farm  grant,  or  demised  by  lease  for  a very  long 
time,  so  long  as  to  negative  any  intention  of 
resumption  at  some  future  time  by  the  landlord, 
is  not’  sufficient  to  deprive  them  of  their 
character  as  demesne  lands  ? — -That  is  so,  and 
the  more  recent  decisions  seem  to  me  to  go  on 
this  ground,  that  instead  of  regarding  the  excep- 
tion as  being  introduced  in  order  to  enable  the 
original  landlord  to  get  back  his  lands,  it  is  an 
exception  of  lands  of  a particular  character, 
park -like  lands,  demesne-like  lands,  and  no 
matter  what  the  tenure  is,  if  they  are  lands  of 
that  physical  character,  they  could  not  be  lands 
upon  which  a fair  rent  could  be  fixed,  and,  of 
course,  that  is  the  view  that  now  obtains  in  the 
Land  Commission. 

10355.  I only  want  to  get  out  the  facts  as 
regards 
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Mr.  T.  W.  Russell  — continued, 
regards  the  decision  ; now  come  to  the  question 
of  town-parks;  has  not  the  law  as  regards  town- 
parks  been  very  much  narrowed  as  against  the 
tenant  by  recent  decisions  ? — I think  so. 

10356.  Was  not  the  law  in  1881  that  the 
population  was  the  determining  test  of  what  was 
a town  ? — Previous  cases  seem  to  show  that 
population  was  the  chief  test. 

10357.  Did  not  Judge  Lawson  under  the  Act 
of  1870,  which  had  the  same  definition  of  town- 
parks  as  the  Act  of  1881,  hold  that  Newmarket, 
County  Cork,  with  a population  of  765,  was  not 
considerable  enough  to  be  a town? — He  did. 

10358.  I believe  there  is  no  definition  of  what 
is  a town  in  any  of  the  Acts  ? — There  is  not. 

10359.  Do  you  recollect  that  Judge  Lawson, 
commenting  upon  that,  stated  that,  inasmuch  as 
he  found  no  definition  of  a town  within  the 
Acts,  he  had  to  go  to  the  Towns  Improvement 
Act  to  find  what  a town  was  ? — I do  not  re- 
collect, but  I know  that  he  considered  that 
population  was  the  main  factor,  so  to  speak,  in 
determining  whether  a place  was  a town,  or 
whether  it  was  merely  a village. 

10360.  Now  in  Killeen  Lambert  was  not 
population  also  relied  upon  by  the  Court  of 
Appeal ; that  is  reported  in  Cherry  at  page  331  ? 
— Yes. 

10361.  That  being  the  old  law,  when  was  the 
case  of  Caledon  v.  Archer  tried  ? — I may  say 
that  Caledon  v.  Archer  arose,  as  well  as  I re- 
collect, some  time  last  year;  I should  like  to 
mention  that  I was  not  at  all  disposed  to  narrow  in 
any  way  the  law  as  laid  down  by  Mr.  Justice 
Lawson,  and  accordingly  I held  that  Bally- 
jamesduff,  in  the  County  of  Cavan,  with  a popu- 
lation of  731  ; Dundrum,  of  which  the  Com- 
mittee has  heard  a good  deal,  which  had  only 
a population  of  372  in  1881,  and  Caledon, 
which  had  a population  then  of  only  562  ; 
were  not  considerable  enough  to  be  dealt  with 
as  towns,  but  in  the  case  of  Caledon  v.  Archer, 
the  case  went  to  the  Court  of  Appeal,  and  the 
Committee  know  what  the  result  was. 

10362.  The  fact  I wish  to  elicit  is  this  : 
That  commencing  with  Mr.  Justice  Lawson’s 
decision  under  the  old  Acts,  the  law  has  been 
considerably  narrowed  from  the  tenants’  stand- 
point by  the  decision  of  Caledon  v.  Archer? — I 
think  so.  I think  a great  many  more  holdings 
would  be  treated  now  as  town  parks,  and  1,  of 
course,  look  upon  the  decision  of  the  Court  of 
Appeal  as  of  the  same  effect  as  a Statute,  and  I, 
of  course,  follow  it  as  long  as  the  law  remains  in 
its  present  position. 

10383.  You  have  mentioned  the  town  of  Dun- 
drum  : would  I be  right  in  saying  that  the  Court  of 
Appeal  in  deciding  the  Dundrum  case  carefully 
abstained  from  giving  the  Land  Commission  any 
guidance  as  to  \\  hat  a town  v\  as  ?- — I would  not  go 
so  far  as  that,  because  I would  say  that  Lord 
Justice  Barry,  who  had  not  been  a party  to  the 
original  decision  in  Caledon  v.  Archer,  gave  his 
opinion  on  what  a town  would  be  in  law,  and  he 
referred  to  some  cases  which  were  decided  under 
the  Railways  Acts,  and  amongst  others  to  a case 
of  lilliott  v.  the  South  Devon  Railway  Company, 
reported  in  2 Exchequer,  page  725,  and  there 
he  said  the  Barons  of  the  Exchequer  seem  1o 
have  been  in  the  main  of  opinion  that  by  a town 
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within  the  meaning  of  those  Acts  the  place  must 
be  an  inhabited  place  where  the  occupation  is 
continuous,  but  they  were  unanimous  that  it 
was  a jury  question.  He  says  there  is  one 
observation  to  be  made  on  the  judgments,  which 
is  that  population  is  never  once  referred  to  by 
any  of  the  judges  as  a test.  Then  he  refers  to 
another  case  of  The  Queen  v.  Cottle. 

Mr.  Sexton. 

10364.  They  must  not  live  in  tents  or  movable 
residences  ? — He  says  the  population  was  not 
referred  to  by  any  of  the  judges  as  a test  to 
apply-  If  you  had  an  inhabited  spot  where  the 
occupati-  n was  continuous,  no  matter  how  small 
that  might  be,  it  was  a town  for  the  purpose  of 
these  Acts. 

10365.  It  would  not  apply  to  gipsies  or 
nomadic  tribes  ? — Then  he  refers  to  the  case  of 
The  Queen  v.  Cottle,  in  16  Queen’s  Bench,  page 
412,  where  the  meaning  of  the  word  “ town  ” in  a 
local  and  personal  Act  was  discussed  in  a 
criminal  case.  The  judge  at  the  trial  left  the 
question  to  the  jury,  telling  them  the  word 
“ town  ” in  the  Act  was  to  be  understood  in  the 
popular  sense,  that  a town  was  generally  a collec- 
tion of  houses,  and  they  were  to  say  whether  the 
spot  was  surrounded  by  houses  so  reasonably 
near  that  the  inhabitants  might  be  said  fairly  to 
dwell  together.  The  jury  brought  in  a verdict 
for  the  Crown  ; a new  trial  was  sought  on  the 
ground  of  misdirection,  and  the  case  was  argued 
in  the  Queen’s  Bench.  In  giving  the  judgment, 
Lord  Campbell,  Chief  Justice  of  the  Queen’s 
Bench,  says  : “We  think  there  was  no  mis- 
direction in  this  case.  The  learned  judge  with 
much  felicity  comprised  in  a few  words  all  that 
was  material  in  the  language  of  the  Barons  of 
the  Exchequer  as  to  the  definition  of  a * town  ’ 
in  Elliott  v.  South  Devon  Railway  Company.” 
Therefore,  Lord  Justice  Barry  goes  on  to 
say  he  approves  the  decision  in  Caledon  v. 
Archer. 

Mr.  T.  W.  Russell. 

10366.  Would  I be  absolutely  accurate  in 
saying  that  the  Court  of  Appeal  decided  the 
case  of  McCann  v.  Downshire  on  the  ground, 
not  that  Dundrum  was  or  was  not  a town,  but 
that  no  demand  for  accommodation  land  had 
been  proved  in  the  case  ? — The  sole  ground  of 
decision  was  deficit  j/robatio.  As  one  of  the  judges 
said,  the  evidence  of  Mr.  Howe  on  the  subject 
was  too  general,  and  merely  said  this  did  bear 
additional  value  as  accommodation  land,  but  he  did 
not  give  any  particulars  to  arrive  at  the  value  at 
which  lands  Avere  let  for  ordinary  farming 
purposes;  and  it  is  simply  a decision  in  that 
particular  case,  that  there  tvas  not  enough 
evidence.  That  leaves  the  question  as  to 
Avhether  Dundrum  is  to  be  considered  a town  or 
not  open  for  the  future.  If  in  a future  case 
particular  evidence  is  given  to  show  that  the 
land  in  the  neighbourhood  of  Dundrum  does 
bear  additional  value  as  accommodation  land 
over  and  above  its  ordinary  farming  value,  then 
Dundrum  in  my  opinion  must  be  treated  as  a 
town  for  the  purpose  of  the  Act. 

10367.  And  the  question  of  Dundrum  having 
3 X been 
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Mr.  T.  W.  Russell — continued, 
been  decided  two  or  three  different  ways  already, 
it  is  now  an  open  question  whether  it  was  or  was 
not  a ton®  after  the  22nd  August  1891  ? — 
Apparently  so.  The  Sub-Commissioners  decided 
that  it  was  a town.  I reversed  that,  and  decided 
it  was  not  a town,  and  that  decision  was 
acquiesced  in.  Then  this  more  recent  Dundrum 
case  came,  and  I considered  myself  bound  to 
follow  Caledon  v.  Archer,  but  the  Court  of 
Appeal  thought  the  evidence  which  was  given  of 
accommodation  value  was  not  sufficient,  and  in 
that  respect  my  decision  was  erroneous. 

10368.  First  it  was  not  a town  on  the  21st  of 
August  1881,  then  it  was,  and  now  it  is  not  ? — I 
can  only  say  what  in  those  particular  cases  was 
my  decision.  What  Mr.  Russell  asked  me  was 
that  the  recent  decision  of  the  Court  of  Appeal 
is  a decision  that  does  not  decide  the  question 
one  way  or  the  other,  whether  Dundrum  is  a 
town  or  not. 

10369.  After  all,  tenant  farmers  are  not  very 
rich  litigants.  Do  you  not  think  it  is  of  more 
importance  that  there  should  be  a decision  as  to 
what  a town  is? — No  Court  will  decide  a ques- 
tion that  is  unnecessary  for  its  decision.  When 
it  is  sufficient  to  decide  a case  on  one  point,  it  is 
unnecessary  to  express  an  opinion  on  the  other 
point ; but  I take  it  the  judgment  of  Lord 
Justice  Barry  in  that  last  case  would  rather  tend 
to  show  that  Dundrum  would  have  been  a town 
if  evidence  could  have  been  given  as  to  the 
existence  of  accommodation  value. 

10370.  Then,  may  I take  it  that  the  view  of 
the  Land  Commission  on  the  town-park  question 
at  the  present  moment  is  expressed  in  the  judg- 
ment on  Fivemiletown,  in  the  following  words : 
“ The  Court  of  Appeal  appear  to  have  laid  down 
in  Caledon  v.  Archer  that  if  there  was  an 
assemblage  of  houses  of  such  a character  that 
there  was  a demand  for  accommodation  land  by 
the  inhabitants,  whether  the  place  be,  strictly 
speaking,  a town,  a village,  or  a hamlet,  it  was 
to  be  considered  a town  for  the  purposes  of  the 
Act”  ? — That  is  an  unrevised  copy,  of  course,  of 
my  judgment.  In  reference  to  hamlet  the 
expression  I used  was,  “ or  the  reasoning  would 
almost  go  to  show  a hamlet,”  because,  as  I 
pointed  out  in  my  judgment,  which  is  now  being 
reported  fully  in  the  case  of  McCann  v.  Down- 
shire,  it  would  be  a mistake  to  suppose  that  it 
requires  a large  number  of  houses  in  order  to 
create  a demand  for  accommodation  land.  That 
is  the  case  in  which  I put  the  case  that  four 
houses  at  cross  roads  might  create  a demand  for 
accommodation  land ; but  I said  it  was  surely 
never  the  intention,  and  I do  not  think  it  was  the 
intention  of  the  Court  of  Appeal,  to  say  that 
these  four  houses  would  constitute  a town,  and 
the  Court  of  Appeal  say  so  in  their  most  recent 
judgment.  They  say,  no,  it  must  have  the 
characteristics  of  a town. 

10371.  I venture  to  use  this  report,  because 
it  is  a report  by  a gentleman  whom  you  de- 
scribed as  the  official  shorthand  writer  of  the 
Court  ? — 1 know  he  is  the  official  shorthand 
writer,  but  in  the  particular  case  our  official 
shorthand  writer  sent  me  that  for  revision,  and  I 
revised  it  in  the  way  I have  mentioned.  It  is  a 
mere  verbal  alteration  to  say  that  the  reason- 
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ing  seemed  to  apply  to  a hamlet  as  well  as  a 
town. 

10372.  We  may  take  it,  at  all  events,  that  the 
position  of  the  law  with  regard  to  town-parks 
has  not  been  really  affected  by  the  decision  of 
the  Court  of  Appeal  in  the  Dundrum  case,  and 
that  Caledon  v.  Archer  really  stands  as  the  law  ? 
— 1 think  that  is  so.  I certainly  should  feel, 
bound  to  follow  Caledon  v.  Archer,  and  I 
followed  it  in  the  Fivemiletown  case.  In  the 
Fivemiletown  case  there  was  ample  evidence 
given  of  the  existence  of  accommodation  value 
over  and  above  the  ordinary  farming  value. 

10373.  As  regards  pasture  holdings,  you  are 
aware,  of  course,  that  the  system  of  agriculture 
in  Ireland  has  been  subject  to  a great  change 
since  the  Act  of  1881  passed  ? — That  is  so. 

10374.  I mean  that  tillage  is  going  out?— 
Labour  is  getting  dearer. 

10375.  That  is  not  the  point ; the  point  I want 
to  get  out  is  that  the  character  of  the  agriculture 
has  changed  ; tillage  is  going  out  to  a large  ex- 
tent, and  pasture  is  increasing  ? — That  has  been 
going  on  for  a great  many  years.  It  commenced 
before  1881,  but  it  has  been  going  on  steadily. 

10376.  Would  I be  right  in  saying  that  the 
grounds  upon  which  Parliament  in  1881  excluded 
pasture  holdings,  to  a large  extent,  do  not  exist 
to  the  same  extent  now,  owing  to  that  change  ? — 
That  is  a matter  of  policy,  and  people  apparently 
are  divided  as  to  the  grounds  upon  which  pasture 
holdings  were  originally  excluded.  The  best 
exposition  one  can  find  of  the  grounds  is  in 
the  judgment  of  Lord  FitzGerald  in  Westropp 
v.  Eiligott,  in  9 App.  Ca.  in  the  House  of  Lords, 
in  which  he  says  that  probably  the  original 
exception  was  introduced  into  the  Act  of 
1870,  where  the  language  is  almost  identical, 
because  graziers  were  not  an  improving  class  of 
farmers,  and  that,  as  a rule,  they  were  migratory 
in  their  habits ; they  took  large  tracts  of  land 
here  and  there,  and  they  made  no  improvements 
on  the  land ; and  probably  that  was  one  of  the 
reasons  they  were  excluded. 

10377.  Assuming  that  it  is  quite  right  to  ex- 
clude large  graziers  who  live  in  Dublin,  and  who 
take  tracts  of  land  and  move  about,  in  the  way  you 
very  accurately  describe,  is  there  any  reason  why 
many  pasture  holdings  that  are  not  in  the  hands 
of  graziers  over  50/.  valuation  should  be  excluded 
from  the  Acts  now  ? — I think  that  is  rather  a 
question  of  policy  which  I ask  not  to  express 
any  opinion  upon.  I mean  to  say  my  opinion  is 
not  worth  more  than  the  opinion  of  anybody 
else  on  the  subject.  I will  state  this,  if  you  will 
allow  me,  that  most  certainly  I think  . that  dairy 
farms  should  not  be  excluded,  and  as  Lord 
FitzGerald  points  out  in  this  case  in  the  House 
of  Lords,  Westropp  v.  Eiligott,  there  is  at  least 
a considerable  doubt  as  to  whether,  although  the 
Legislature  may  have  originally  intended  only  to 
keep  out  graziers  properly  so  called,  that  is, 
men  who  take  grass  land  to  fatten  cattle  for 
sale,  the  sub-section  might  not  also  exclude 
dairy  farms.  As  a matter  of  fact,  in  my  experi- 
ence of  the  Land  Commission,  we  never  nave 
excluded  a dairy  farm,  and  it  is  right  to  say  that 
I do  not  remember,  except  probably  in  one  or 
two  cases,  any  landlord  trying  to  exclude  a 
dairy  farm. 

10378.  And 
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Mr.  T.  W.  Russell — continued. 

10378.  And  have  you  been  reversed  upon  any 
of  these  dairy  farm  cases  at  all  ? — There  is  one 
case  in  the  Court  of  Appeal  that  is  not  reported, 
of  Aughney  and  Newton,  a Carlow  case.  I have 
the  official  shorthand  writer’s  report  of  the  judg- 
ment of  the  Court  of  Appeal  in  that  case.  We 
were  reversed  in  that,  and  it  seemed  to  me  that 
the  judges  of  the  Court  of  Appeal  considered 
that  it  was  a pasture  holding,  because  it  was  a 
dairy  farm. 

10379.  Was  it  not  held  by  Lord  Justice  Fitz- 
Gibbon  in  Fiddis  v.  Montgomery  that  unless  a 
tenant  entered  into  an  engagement  to  use  as  a 
pasture  holding  the  holding  should  not  be  ex- 
cluded?— I do  not  know  Fiddis  v.  Montgomery, 
it  was  before  my  time,  and  I do  not  think  the 
case  is  reported.  Lord  Justice  FitzGibbon’s 
judgment  speaks  for  itself. 

10380.  We  have  had  a good  deal  of  evidence 
here  upon  the  question  of  the  position  of  the 
tenant  under  a limited  owner? — Yes. 

10381.  Will  you  allow  me  to  put  a case  in  the 
County  of  Armagh  to  you  that  has  made  some 
impression  on  some  of  us  here.  There  are  some 
tenants  there  who  are  under  middlemen,  the  head 
landowner  being  Trinity  College? — Yes. 

10382.  The  rents  have  been  reduced  52  per 
cent.,  I think,  by  the  Land  Commission  ? — Yes. 

10383.  Supposing  that  Trinity  College  is 
forced  to  evict  the  middleman,  what  happens  to 
the  tenant  ? — If  the  middleman  is  evicted,  then 
if  the  sub-tenants  do  not  redeem,  their  interests 
come  entirely  to  an  end  ; but  on  the  other  hand, 
of  course,  if  their  interests  are  more  valuable 
than  the  interests  of  the  middleman,  it  would 
be  manifestly  their  interest  to  redeem. 

10384.  It  is  very  easy  to  use  the  phrase 
“ redeem  ” in  the  language  of  lawyers.  I want 
to  bring  out  in  net  figures  what  it  means  ; what 
does  it  mean  ? — The  meaning  of  redeeming  is 
this,  that  when  an  ejectment  for  non-payment  of 
rent  is  brought,  and  judgment  is  recovered,  on 
the  writ  of  possession,  if  possession  is  taken, 
there  will  be  endorsed  the  amount  of  rent  then 
due. 

10385.  By  the  middleman  ? — By  whoever  the 
person  is  who  is  evicted,  and  if  either  the 
middleman  himself  or  the  occupying  tenant  within 
a period  of  six  months  after  the  writ  has  been 
executed  pay  the  amount,  , then  the  possession  is 
restored. 

10386.  Then  I understand  by  redemption 
the  tenants  are  not  only  to  pay  the  rent  to 
the  middleman  which  they  have  already  paid 
but  they  are  also  to,  pay  the  rent  the  middle- 
man owes  to  the  head  landlord ; is  not  that  what 
you  mean  by  redeeming  ? — I mean  they  pay  the 
rent  due  by  the  middleman,  and  if  they  restore 
his  interest  they,  so  to  speak,  have  a charge  on 
the  interest  for  the  amount  of  money  they  have 
advanced. 

10387.  On  what  interest? — On  whatever  his 
interest  was.  If  it  was  a lease,  the  lease  is 
restored  ; if  the  middleman  is  only  a tenant  from 
year  to  year  the  yearly  tenancy  is  revived. 

Mr.  M(Cartan. 

10388.  May  not  the  rent  payable  by  the 
middleman  be  greater  than  that  paid  by  the  two 
of  them  ? — -Of  course  that  is  so.  If  that  is  so, 
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one  would  hardly  think  the  middleman  would 
allow  his  interest  to  be  evicted,  he  would  sur- 
render under  the  Act  of  1887. 

Mr.  T.  W.  Russell. 

10389.  If.  by  any  chance,  the  middleman  is 
evicted  and  the  tenants  do  nut  redeem  (I  will 
put  it  that  way),  then  their  tenancy  is  deter- 
mined ? — It  will  come  to  an  end  completely,  and 
then  if  there  is  any  further  payment  of  rent  to 
the  head  landlord,  that  is  a future  tenancy  and 
they  are  outside  the  Land  Act. 

10390.  Can  you  give  any  opinion  on  the 
question  of  the  statutory  period  ; have  you  any 
ideas  on  that ; I do  not  think  it  is  a question  of 
policy  ? — My  ideas  on  the  subject  are  these  : 
that  manifestly  everybody  must  admit  it  is 
injurious  to  have  too  frequent  resettling  of  rent, 
because  it  causes  a period  of  unrest,  and  tenants 
do  not  settle  themselves  down  in  the  same  way  that 
they  would  if  they  were  to  hold  for  a long  period  ; 
but,  on  the  other  hand,  if  there  was  a likelihood 
of  there  being  the  same  fluctuations  in  the  price 
of  produce,  of  which  I can  form  absolutely  no 
idea,  then  there  might  be  some  advantage  in 
shortening  the  statutory  period.  But  my  present 
inclination  is  that  the  statutory  period  of  15 
years  should  not  be  shortened  unless  there  is 
manifestly  a reason  for  making  it  a shorter 
period.  There  have  been  great  fluctuations 
undoubtedly,  and  fluctuations  chiefly,  if  I may 
say  so,  descending  since  the  Land  Act  of  1881 
was  passed  ; but  I can  form  no  opinion  at  all ; I 
am  not  competent  to  do  it,  nor  to  express  any 
opinion  as  to  whether  that  is  likely  to  continue 
for  the  next  1 5 years  or  not. 

10391.  After  all,  although  you  think  you  are 
not  competent  to  form  that  opinion,  the  duty  is 
cast  upon  you  of  fixing  what  a fair  rent  is  in  case  of 
appeal? — We  must  do  it  as  best  we  can;  that  is 
all  I can  say.  The  valuers  form  their  opinion, 
of  course,  upon  what  they  consider  not  only  has 
been  the  ruling  rate  of  prices  in  the  past,  but 
what  is  likely  to  be  the  ruling  rate  for  some 
period  to  come. 

10392.  You  are  aware  of  the  evidence  given 
here  ; I think  I may  say,  with  perfect  propriety, 
the  uniform  evidence  has  been  to  the  effect  that 
the  rents  fixed  in  the  early  period,  from  1881  to 
1885,  if  they  came  into  Court  now  would  be 
subject  to  serious  reduction  ? — I am  aware  that 
that  is  so  certainly  during  a couple  of  years, 
but  whether  during  so  many  years  as  that  I do 
not  know.  As  I informed  the  Committee,  my 
connection  with  the  Land  Commission  officially 
only  dates  from  the  end  of  1890;  and  I only 
know  of  the  rents  fixed  in  the  earlier  periods 
by  looking  at  the  returns,  or  by  mere  hearsay. 

10393.  I am  speaking  of  evidence  given  before 
this  Committee  ? — I am  no  better  judge  of  that 
evidence  than  any  member  of  the  ( ommittee. 

10394.  It  is  absolutely  uniform  ? — I believe 
there  is  strong  reason  to  believe  that  during  the 
earlier  period  (I  do  not  fix  the  number  of  years) 
the  fair  rents  were  higher  than  if  they  were 
fixed  at  the  present  time. 

J0395.  Do  you  think  the  shortening  of  the 
statutory  period  would  tend  to  unsettle  a tenant  ? 
— I think  if  he  had  to  refix  his  rent  every  five 
years,  or  seven  years,  it  might  unsettle  him. 

3 x 2 10396.  You 
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10396.  You  think  he  would  settle  down  more 
rapidly  Avitli  a rent  that  he  believed  to  be  unjust 
and  unfair?— On  the  other  hand,  the  rent  might 
happen  to  be  the  more  favourable  rent  if  prices 
rose.  On  this  question  you  cannot  assume  the 
prices  would  be  always  descending. 

10397.  I am  afraid  that  is  the  assumption  that 
most  people  come  to  on  the  question  of  agri- 
cultural values?— I can  form  no  idea,  as  I said 
before,  as  to  the  future,  or  whether  we  have 
readied  bottom,  or  whether  prices  are  likely  to 
rise  or  not.  I can  form  no  opinion  on  that ; if 
prices  did  rise  considerably,  then  it  would  be  for 
the  interest  of  the  tenants  to  remain  as  they  are, 
and  not  to  have  their  rents  revised. 

10398.  They  have  had  all  the  advantage  of  the 
fall  in  prices,  and  they  must  wait  for  the  chance 
of  the  rise  that  is  to  take  place;  that  is  the 
theory,  is  it  ? — If  prices  were  to  vary  very  much 
from  time  to  time  there  would  be  an  advantage 
in  shortening  the  statutory  period,  that  is  all  I 
say  ; hut  on  the  question  of  policy,  as  to  what 
the  period  should  be,  I would  rather  not  express 
an  opinion,  and  at  the  same  time  repeat  what  I 
said  before,  that  there  are,  of  course,  certain 
advantages  in  having  the  period  as  long  as  it 
can  be. 

Mr.  W.  Kmny. 

10399.  You  were  asked  by  Mr.  Russell  just 
now  with  reference  to  the  question  of  middleman 
and  sub  tenant.  ? — Yes. 

10400.  And  you  said  that  in  the  event  of  the 
eviction  of  the  middleman,  and  the  sub-tenant 
wished  to  remain  in  his  holding,  he  would  have 
to  pay  the  entire  of  the  rent  that  would  be  en- 
dorsed on  the  writ? — Yes. 

10401.  That  liability  is  not  created  by  any  of 
the  land  laws;  it  is  the  ordinary  law? — That 
is  the  ordinary  liability. 

10402.  Of  a tenant  of  any  class  of  land, 
whether  a town  holding  or  otherwise  ? — Whether 
he  has  a holding  within  the  Land  Act  or  not. 

10403.  In  this  country,  as  well  as  in  Ireland, 
any  sub-tenant  redeeming  would  be  obliged  to 
go  through  the  same  form  ? — Certainly ; his 
interest  would  come  to  an  end  otherwise. 

10404.  But  in  Ireland  under  one  of  the  Acts, 

I think  it  is  the  Act  of  1887,  I am  not  sure 
which,  the  middleman  would  have  a right  io 
surrender  his  interest,  would  he  not? — Under 
the  Act  of  1887,  if  the  result  of  the  reduction  of 
rent  is  to  make  it  for  his  advantage,  so  to  speak, 
to  surrender  his  holding,  he  can  do  so. 

10405.  You  were  asked  with  reference  to 
town-parks,  and  that  case  of  Killeen  v.  Lambert; 
did  Killeen  v.  Lambert  absolutely  decide  that 
population  was  to  be  the  only  test? — No,  it  did 
not.  That  was  not  the  principle  of  the  decision 
of  Killeen  v.  Lambert  at  all.  In  Killeen  v. 
Lambert  each  of  the  judges  in  giving  judgment 
said  this  place,  Claremorris,  is  undoubtedly  a 
town ; it  has  a population  of  over  1,000,  it  has 
fairs  and  markets,  and  it  has  Quarter  and  Petty 
Session^. 

10406.  As  I understand,  they  did  not  take  the 
test  of  population  as  an  absolute  test? — No,  there 
was  no  discussion,  apparently,  as  to  what  was  a 
town ; in  fact,  the  question  does  not  seem  to 
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have  been  raised  as  to  whether  Claremorris  was 
a town  or  not. 

10407.  Then,  as  I understand  these  various 
decisions  in  Archer  v.  Caledon,  the  Court  there 
laid  it  down  that  the  distinction  taken  between 
town  and  village  was  undesirable,  and  if  the 
demand  for  accommodation  land  existed,  and 
land  bore  an  increased  value  for  accommodation 
land  over  and  above  its  ordinary  letting  value 
it  was  immaterial  whether  the  town  was  called  in 
ordinary  language  a town  or  a village  ? — That 
was  my  view  of  the  decision  in  that  case  ; but  it 
is  right  to  say  that  the  Court  of  Appeal  say  that 
they  did  not  mean  to  decide  anything  of  the 
kind ; they  did  not  mean  to  decide  that  there 
was  no  difference  between  town  and  village. 

10408.  I was  citing  from  McCann  u.  Down- 
shire? — Lord  Justice  FitzGibbon  goes  so  far  as 
to  say  there  is  no  passage  in  any  judgment  in  the 
Caledon  case  to  show  that  a distinction  between 
a town  and  village  was  not  taken.  The  Lord 
Justice  is  under  a misapprehension  in  that,  for  I 
have  the  official  report  of  the  Chief  Baron’s 
judgment,  and  the  last  words  of  his  judgment 
undoubtedly  do  say  that  a place  will  be  a town 
for  the  purpose  of  the  Land  Acts  if  the  demand 
for  accommodation  land  exists,  although  it  may 
be  merely  a village  for  other  purposes.  That  is 
undoubtedly  the  statement  of  the  Lord  Chief 
Baron,  and  also  in  the  judgment  of  the  Lord 
Chancellor  in  that  case  he  most  pointedly  refers 
to  it  as  being  a place  ; he  says,  “ I will  not  call 
it  a town.” 

10409.  I just  want  to  know'  whether  or  not 
your  decision  in  McCann  v.  Downshire  has  been 
affected  with  reference  to  the  observations  that  I 
now  read  to  you.  “The  decision  established 
that  not  only  must  a demand  for  accommodation 
land  exist,  but  the  assemblage  of  houses  must  be 
something  reasonably  answering  the  description 
of  a town  ; and  that  a mere  hamlet  or  collection 
of  houses  was  not  to  be  treated  as  a town  for  the 
purposes  of  the  Land  Act.”  Is  that  lav'  still  ? — 
There  must  be  something  answering  the  descrip- 
tion of  a town  ; but  Lord  Justice  Barry  then 
goes  on  to  show  what  it  is  that  answ'crs  the 
description  of  the  town,  and  he  uses  practically 
the  same  v'ords,  a congregation  of  houses  with 
inhabitants  dwelling  together. 

10410.  Let  me  read  just  four  lines  more: 
“ Houses  at  a cross  road,  including  a public- 
house,  a blacksmith’s  forge,  and  National  School, 
would  create  a demand,  but  it  could  not  be  held 
that  such  holding  would  be  town-parks”? — No, 
because  undoubtedly  that  would  not  be  a town 
in  any  sense  at  all.  I took  especial  care  to  point 
out  that  although  the  ruling  lest,  according,  to 
the  decision  of  the  Court  of  Appeal  in  Caledon 
v.  Archer,  was  the  existence  of  a demand  for 
accommodation  land  at  an  enhanced  value,  that 
was  not  the  only  test ; there  must  be  something 
reasonably  answering  the  description  of  a town. 

10411.  I think  all  the  Committee  are  of  opinion, 
as  Mr.  Russell  has  put  it  to  you,  that  undoubtedly 
it  would  be  useful  to  have  some  authoritative 
decision  upon  the  question  of  town-parks,  either 
legislatively  or  by  a decision  of  the  Court  of 
Appeal  ? — I think,  if  I may  express  an  opinion 
upon  the  subject,  it  would  not  be  so  much  by  a 
decision  of  any  Court  as  by  legislation. 

10412.  Have 
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10412.  Have  you  any  suggestion  to  make? — I 
have  thought  over  it  several  times,  and  I can  see 
no  solution  except  a pojiulation  limit.  I do  not 
see  anything  else.  That  was  the  recommenda- 
tion of  a former  Commission.  I do  not  wish  to 
express  any  opinion  as  to  what  that  limit  should 
be. 

10413.  You  were  also  asked  with  reference  to 
pasture  holdings,  which  are  one  of  the  exclusions 
in  the  58th  section  of  the  Act  of  1881,  and  it 
was  put  to  you  whether,  having  regard  to  the 
fact  that  the  grazing  lands  of  Ireland  are 
improving,  you  would  be  of  opinion  that  the 
58th  section  of  the  Act  of  1881  ought  not  to  be 
more  restricted.  I think  that  is  the  way  Mr. 
Russell  put  it  to  you.  At  the  present  time  the 
holding  must  be  a holding  under  50/..  valuation, 
and  the  tenant  must  be  residing  upon  it  ? — Yes. 

10414.  Is  it  your  opinion,  or  have  you  any 
suggestion  to  make  to  us  as  to  that  ? — My 
opinion  is  that  I am  inclined  to  raise  the  limit. 
I mean  to  say  to  make  it  100/.  a year  instead  of 
50/.  There  are  certain  classes  of  pasture  hold- 
ings, notably  those  in  Clare,  that  have  been 
excluded  which  I do  not  think  ought  to  be 
excluded,  because  they  differ  wholly  from  the 
Meath  cases,  or  the  Roscommon  cases.  The 
lands  from  their  nature  cannot  be  used  in  any 
other  way.  For  my  part  I do  not  see  why 
tenants  holding  lands  of  that  description  should 
not  have  the  right  to  have  a fair  rent  fixed. 

10415.  I suppose  you  would  not  withdraw  the 
condition  that  the  tenant  should  be  a resident 
upon  the  holding  ?— Oh,  no  ; I would  leave  the 
two  sub-sections  of  {section  58  the  same,  merely 
altering  the  first  sub-seclion  by  making  the  limit 
a valuation  of  100/.  a year  instead  of  50/.  That 
would  let  in  a number  of  tenants  who  are  now 
excluded. 

10416.  You  said  with  reference  to  these  pas- 
ture holdings,  that  you  did  not  think  that  the 
dairy  farms  came  within  the  decision  of  the 
Land  Commissioners  where  pasture  holdings 
were  excluded  ?— The  way  it  stands  is  this  : If 
the  Committee  look  to  the  evidence  tiiat  was 
given  before  the  Cowper  Commission  by  Mr. 
Justice  O’Hagan,  he  mentions  there  that  a case 
had  come  before  him  of  a dairy  farm,  and  that  he 
had  held  that  it  was  not  within  the  exception, 
and  that  the  case  was  then  pending  before  the 
Court  of  Appeal.  I have  not  been  able  to  trace 
that  case  at  all ; but,  as  a matter  of  fact,  as  I 
have  mentioned,  in  the  Land  Commission  we 
have  fixed  rents  on  hundreds  of  dairy  farms  in 
the  south  and  south-west  of  Ireland,  but  as  a 
rule  no  question  is  raised,  and  generally  with 
dairy  farms  there  is  a substantial  amount  of 
tillage,  or  there  is  some  tillage. 

10417.  I believe  the  County  of  Limerick 
is  composed  almost  exclusively  of  dairy  farms  ? — 
Almost  exclusively  of  pasture  farms ; no  question 
is  ever  raised  about  the  right  of  the  tenant  to  have 
a fair  rent  fixed  on  the  ground  of  dairy  farms. 

10418.  You  were  asked  with  reference  to  any 
suggestions  as  to  the  mode  in  which  the  fair  rent 
ought  to  be  determined  at  the  end  of  the  15 
years’  period,  and  I think  you  suggested  that  in 
certain  cases  the  tenants  should  go  before  the 
Sub-Commissioners  again  ?—  What  I suggest  is 
this,  that  we  should,  the  moment  the  originatin'* 
0.122.  c D 
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notice  is  issued,  send  down  one  of  our  Sub- 
Commissioners  or  court  valuers  to  examine  the 
lands  and  investigate  the  question  of  improve- 
ments, and  report  to  us  on  the  several  matters  1 
mentioned  in  my  evidence,  and  report  what  a 
fair  rent  should  be,  and  that  Ave  should  then  make 
a conditional  order  fixing  the  rent  at  that  amount 
and  serve  that  on  the  parties.  I am  under  the 
impression  that  in  a vast  number  of  cases  that 
would  be  accepted  as  the  fair  rent.  Then  if  the 
parties  did  not  accept  that,  they  should  have  a 
right  to  go  before  the  Sub- Commission  exactly  in 
the  same  wav.as  at  present,  that  is  to  say,  not 
with  a fresh  originating  notice,  but  that  the  case 
should  go  on  to  the  Sub-Commission. 

10419.  That  it  should  take  its  course  in  the 
same  way  that  a fair  rent  case  takes  its  course? — 
I am  not  at  all  sure  if  we  had  that  preliminary 
investigation  of  the  case,  and  it  went  before 
the  Sub-Commissioners,  that  there  would  be  any 
necessity  for  sending  down  any  court  valuers 
afterwards.  I think  if  the  parties  were  not 
content  with  the  decision  of  the  Sub- Commission 
we  would  not  send  them  down.  That  is  only  my 
impression.  I think  it  might  not  be  necessary. 

10420.  As  I understand,  you  consider  it  would 
not  be  necessary  to  send  a valuer  a second  time, 
having  done  so  in  the  first  instance  ?— Having 
done  so  in  the  first  instance. 

10421.  Leaving  it  conditional  whether  you 
would  not  send  him  down  again  in  the  case  of 
an  appeal  ? — That  is  so. 

10422.  Am  I to  understand  that  you  are  of 
opinion  that  the  right  of  appeal  should  be  with- 
drawn in  any  case  ? — In  my  opinion  it  is  an 
advantage  to  retain  it,  for  the  reason  I have 
mentioned,  that  I think  it  would  otherwise  lead 
to  great  inequality  in  the  rents  in  various  parts 
of  the  country. 

10423.  We  have  had  a good  deal  of  discussion 
here,  and  some  contradictory  evidence,  with 
reference  to  the  effect  of  the  great  decision  that 
was  given  upon  the  construction  of  the  Land 
Code,  namely,  Adams  v.  Dimseath.  I think  you 
said  on  the  last  day  that  you  were  examined 
here  that  a great  deal  of  that  discussion  is  really 
an  academic  discussion  ?— So  I understand  from 
the  evidence  that  has  been  given  by  a great 
many  of  the  witnesses,  namely,  after  you  have 
made  an  allowance,  and  a liberal  allowance  by 
way  of  exemption  of  rent,  on  the  improvement 
works,  little  or  nothing  would  remain  in  the 
way  of  improved  letting  value,  but  in  some 
cases,  iindoubtedly,  there  would  remain  some- 
thing in  the  case  of  reclamation. 

10424.  Is  that  a very  large  percentage  of 
cases? — In  certain  parts  of  the  country,  it  de- 
pends upon  particular  districts.  Either  in  the 
neighbourhood  of  bogs  or  in  the  neighbourhood 
of  mountains  there  would  always  be  a o-reat 
deal  of  reclamation. 

10425.  Do  you  mean  that  there  are  a great 
number  of  cases,  or  do  you  mean  that  the  cases 
in  value  or  amount  are  large  ? — I mean  a great 
number  of  cases;  a great  number  of  small  cases. 

10426.  Can  you  give  us  any  idea  now  in  these 
cases  what  would  be  the  amount,  approximately, 
of  the  increased  letting  value  which  might  be 
the  subject  of  discussion  between  the  landlord 
and  the  tenant  ? — It  would  vary  so  much  in 
^ x 3 different 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


528 


MINUTES  OP  EVIDENCE  TAKEN  BEFORE  THE 


20  July  1894.] 


Mr.  Justice  Bewlet. 


[ Continued. 


Mr.  W.  Kenny — continued, 
different  case?,  the  nature  of  the  reclamation, 
and  so  forth  . I could  give  absolutely  no  in- 
formation on  the  subject. 

10427.  You  could  not  give  us  a minimum  ? — 
You  must  go  for  information  to  the  Sub-Com- 
missioners. 

10428.  You  could  not  give  us  any  information 
as  to  the  percentage  ? — I could  not  give  you  any 
information. 

10429.  As  to  notices  of  the  improvements,  the 
tenant  gives  a list  of  the.  improvements  upon  his 
originating  notice,  the  tenant  puts  a list  of  his 
improvements  on  his  originating  notice  ? — Yes. 

10430.  Have  you  ever  known  any  hardship 
accrue  to  a tenant  by  omitting  to  insert  in  the 
originating  notice  any  of  these  things  ? — There 
have  been  cases ; I have  known  cases  in  which 
he  had  omitted  something  and  offered  evidence, 
and  it  was  resisted,  and  we  had  to  exclude  it. 

10431.  Are  these  cases  comparatively  trifling? 
— They  are  not  numerous,  but  there  are  some 
cases.  Cases  of  that  kind  are  more  likely  to 
come  before  the  Sub-Commission  than  before  us. 
If  he  has  omitted,  as  I mentioned  on  a former 
day,  to  schedule  the  particular  improvement,  and 
it  has  been  excluded  by  the  Sub-Commission,  he 
can  serve  an  additional  or  supplementary  notice, 
and  bring  the  matter  before  us.  If  he  does  that 
at  any  reasonable  time  before  the  case  comes  on 
l'or  hearing,  we  go  into  the  question  of  that 
improvement  the  same  as  any  other. 

10432.  That,  as  I understand,  the  head  Com- 
mission do? — Yes. 

10433.  You  are  not  talking  of  the  Sub-Com- 
missioners at  all? — No,  if^  he  has  omitted  it 
before  the  Sub-Commissioners,  and  an  appeal  is 
taken.  Then  if  he  serves  notice,  and  it  comes 
before  us,  we  go  into  the  omitted  cases. 

10434.  I do  not  know  whether  you  can  tell  us 
anything  about  the  percentage  of  difference 
between  what  may  be  called  a competitive  rent 
and  a fair  rent  ? — I could  not  tell.  I could  not 
give  you  any  information  on  that  subject  at  all. 
The  valuers  are  the  proper  persons  to  give  the 
information  upon  that. 

10435.  Mr.  Bailey  has  told  us  that  the  differ- 
ence would  be  about  30  per  cent.  ? — Some 
valuers  put  that  figure,  but  l am  not  sure  that 
they  are  all  agreed  what  the  actual  amount  is. 
I do  not  think  myself  that  it  is  possible  to  give 
any  fixed  percentage,  because  I think  it  would 
varv  from  various  circumstances  connected  with 
the  district  and  the  holding. 

10436.  In  fixing  a fair  rent  drainage  charges 
have  to  be  taken  into  account  ? — Yes. 

10437.  Have  cases  come  before  you  in  which, 
although  the  tenant  has  had  to  pay  an  increased 
rent  under  the  Acts  of  Parliament,  still  that 
there  was  really  no  increased  letting  value  created 
by  the  alleged  improvements  of  the  Board  of 
YVorks  ? —That  is  perhaps  putting  it  too  strongly, 
but  cases  have  come  before  us  in  which  the  in- 
creased additional  rent  was  largely  in  excess  of 
the  benefit  conferred  by  the  drainage  works. 

10438.  The  annual  increased  rent  that  could 
be  put  upon  him  under  the  Act  of  Parliament 
would  be  5 per  cent,  on  the  amount  expended  ? — 
I believe  that  is  so. 

10439.  Therefore  you  have  come  across  cases 
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in  which  undoubtedly  that  increased  rent  that 
was  put  upon  the  tenant  did  exceed  the  increased 
letting  value  in  his  hands  of  the  holding  ? — I 
think  so.  You  understand,  of  course,  how  we 
act  in  reference  to  these  things. 

10440.  I was  just  going  to  ask  you ; in  these 
cases  your  Sub-Commissioners  fix  the  fair  rent 
without  taking  into  consideration,  as  I under- 
stand, who  is  to  pay  the  drainage  charge? — No, 
not  at  all.  The  way  it  stands  now  is  this  : and  I 
wish  the  Committee  to  understand  this  perfectly, 
because  there  are  drainage  charges  of  quite  dif- 
ferent kinds ; drainage  charges  under  the  Land 
Improvement  Act  of  10  Yict.  c.  32,  that  is,  where 
money  is  borrowed  from  the  Board  of  Works  by 
the  landlord,  and  applied  in  making  the  improve- 
ments on  the  holding,  whether  by  way  of  drainage 
or  building,  and  then  drainage  charges  are  im- 
posed for  the  purposes  of  repaying  the  advance. 
There  are  then  drainage  charges  and  improvement 
charges  under  the  Land  Act  of  1881,  which  now 
enables  the  tenant  himself  to  borrow  money 
from  the  Board  of  Works,  and  in  that  case, 
of  course,  the  instalments  are  repayable  by 
the  tenant,  and  not  by  the  landlord;  but 
there  is  a third  class  of  case,  which  is  one 
of  the  commonest  of  all,  namely,  where  a 
drainage  district  has  been  formed,  the  neigh- 
bouring proprietors  joining  together,  and  there 
in  that  case,  after  the  money  has  been  borrowed 
and  expended,  a certain  charge  is  imposed  on  the 
various  portions  of  land  benefited,  and  that  charge 
is  primarily  payable  by  the  landlord,  and  then, 
both  in  that  case  and  also  in  the  case  where  the 
landlord  has  borrowed  money  to  improve  the 
holding  under  the  Land  Improvement  Act  of 
10  Yict.,  the  Board  of  Works,  on  the  application 
of  the  landlord,  may  assess  an  additional  rent. 

10441.  That  is  the  case  I want  to  draw  your 
attention  to? — The  way  the  Land  Commission 
deal  with  those  cases  is,  they  fix  the  rent  on  the 
lands  as  they  stand,  quite  irrespective  of  what 
may  have  been  the  rent  the  Board  of  Works  put 
on  by  way  of  additional  rent,  and  then,  taking  the 
last  case,  and  in  the  case  in  which  the  landlord  has 
borrowed  the  money  for  the  purpose  of  improving 
the  holding,  they  put  upon  the  face  of  the  order 
a statement  that  the  landlord  for  the  future  is  to 
pay  the  entire  of  the  drainage  charge  and 
maintenance  charge.  The  form  of  the  order 
is  this  in  such  cases  : “ It  is  ordered  that  the 
fair  rent  of  the  tenant’s  holding  be  fixed  at 
an  annual  sum  of  £ , and  it  is  declared 

that  the  rent  has  been  so  fixed  upon  the  basis 
that  the  drainage  and  maintenance  rates  payable 
to  the  Board  of  Works  in  respect  of  works 
already  executed  by  which  the  holding  is  bene- 
fited should  be  borne  by  the  landlord  without 
power  to  cast  any  of  the  liability  on  the  tenant.  ’ 
Because  in  that  case  the  landlord  has  the  benefit 
by  means  of  any  increased  value,  whatever  that 
increased  value  may  be;  the  lands  have  been 
valued  as  improved  by  means,  of  the  works, 
the  tenant  pays  no  portion  of  the  charge. 

10442.  I do  not  know  whether  you  have  in 
your  mind  any  cases  upon  the  Cosby  Estate  m 
which  the  Sub-Commissioners  in  fixing  the  fair 
rent  reduced  the  rent  value  which  was  anterior 
to  the  improvements,  and  notwithstanding  the 
landlord 
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Mr.  W.  Kenny — continued, 
landlord  had  to  continue  to  pay  the  drainage 
charges  ? — Those  cases  were  never  brought  be- 
fore me,  but  a somewhat  similar  case,  which  is  a 
reported  case,  Gabbett  v.  McCarthy,  in  30  Law 
Reports,  Ireland,  page  720,  came  before  the 
Court  of  Appeal,  on  an  appeal  from  us,  and  the 
Court  said  that  so  long  as  the  rent  fixed  was  not 
less  than  the  additional  rent  imposed  by  the 
Board  of  W orks,  the  Land  Commission  were 
within  their  rights  in  fixing  the  rent  at  the 
amount  they  did. 

10443.  Ihen  it  is  possible  to  have  the  old  rent 
which  was  payable  before  the  increased  letting 
value  was  put  on  by  the  Board  of  Works  reduced 
and  still  to  have  the  landlord  liable  to  pay  the 
charges  ? — It  is  quite  possible  in  cases  in  which, 
for  instance,  the  expenditure  in  drainage  has  not 
proved  remunerative. 

10444.  I ask  you,  do  you  consider  that  to 
be  a hardship  on  the  landlord  ?— It  is  not  my 
business  to  consider  things  hardships,  but  to 
carry  out  the  law,  whatever  the  law  may  be. 

Mr.  Fuller. 

10445.  I should  like  to  carry  that  out.  I 
thought  I understood  that  the  tenant  had  a power 
to  borrow  and  then  the  tenant  had  to  pay  the 
interest?— Under  the  Act  of  1881,  the  31st 
section, ^ as  well  as  I recollect,  p.  295  of  Mr. 
Cherrys  book,  the  Board  of  Works  can  now 
make  an  advance  to  the  tenant  himself  to  execute 
drainage  works  or  any  other  improvements.  In 
that  case  he  pays  the  drainage  charge,  and  he 
continues  to  pay  the  drainage  charge,  but  the 
improvement  he  has  made  by  means  of  that 
money  is  treated  as  his  improvement,  and  we 
exempt  him  from  rent  on  it ; he  pays  no  rent  in 
respect  of  that.  You  can  understand,  for  in- 
stance, if  you  take  an  example,  if  a tenant 
borrowed  200/.  to  execute  certain  drainage  works 
on  his  holding,  he  pays  a certain  instalment  to 
the  Board  of  Public  Works,  but  when  we  are 
fixing  a fair  rent  we  exempt  him  from  rent  in 
respect  of  that  200/. 

10446.  Carrying  that  a little  further,  then  the 
tenant  has  to  bear  the  deterioration  of  the  land 
in  case  the  drainage  does  not  come  up  to  his 
expectations  ? — That  is  so. 

10447.  Exactly  in  the  same  way  that  the 
landlord  would  have  to  bear  the  deterioration  of 
the  land,  where  he  borrows  money,  expecting  to 
have  the  land  improved  ? — That  is  a case  of 
expenditure  in  which  he  has  borrowed  money 
himself,  and  expended  money  himself  on  his  own 
land,  because  it  is  entrusted  to  him  to  expend. 
If  it  has  not  proved  remunerative  he  has  to  pay 
the  Board  of  Works. 

10448.  Exactly  in  the  same  way  in  which  the 
tenant  has  to  pay  ? — Exactly  the  same  as  if  the 
landlord  had  borrowed  the  money  from  a private 
lender. 

Mr.  W.  Kenny. 

10449.  The  landlord  makes  the  expenditure, 
and  borrows  the  money  from  the  Board  of 
v\  orks  for  the  benefit  of  the  holding  in  the 
hands  of  the  tenant?— For  the  benefit  of  what 
used  to  be  his  own  reversion. 

10450.  But,  substantially,  he  has  no  reversion 
n°0  1*  ^°'V'  UP011  ^le  5uesti°n  °f  limited  owner. 


Mr.  W.  Kenny — continued, 
supposing  a rent  was  fixed  in  the  lifetime  of  a 
limited  owner,  I think  you  gave  it  as  your 
opinion  that  the  remainderman  would  be  bound 
by  any  decision  of  the  Land  Commission  upon 
the  question  of  either  town-parks  or  demesne  ? 
—I  think  so,  but  at  the  same  time  T 
guarded  myself  by  saying  that  that  is  an 
arguable  question  as  to  whether  it  operates  as  a 
judgment  in  rem  or  not,  but  in  my  opinion  that 
is  so. 

. I0451-  1 suppose  you  go  the  length  of  sayino- 
it  is  a very  arguable  question  ? — I do.  There 
are  very  few  questions  that  are  not  very  arguable, 
that  is  to  say,  that  you  will  not  get  counsel  to 
argue  at  very  great  length. 

10452.  On  the  question  of  the  redemption  of 
rent,  you  have  expressed  your  • opinion  that 
you  consider  it  somewhat  oppressive  that  the 

tenant  should  be  rented  on  his  improvements  ? 

Recollect  that  only  has  reference  to  fee-farm 
grantees.  Long  leaseholders  are  not  rented  on 
their  improvements. 

10453.  I am  talking  of  the  Redemption  of 
Rent  Act? — Long  leaseholders  under  the  Re- 
demption of  Rent  Act  are  not  rented  ou  their 
improvements,  but  it  is  only  persons  holding  at 
a fee-farm  rent. 

10454.  The  landlord  has  always  an  option 
under  the  Redemption  of  Rent  Act?— -He 


A.  cicner  get  ms  rent  redeemed, 

or  the  tenant  may  go  into  court  and  get  a fail- 
rent  fixed  ? — Yes. 

10456.  Mr.  Commissioner  FitzGerald  told  us 
that  in  a great  number  of  cases  now,  the  landlord 
in  exercising  the  option  exercises  it  in  favour  of 
allowing  a fair  rent  to  be  fixed?— He  does. 

10457.  He  told  us  that  was  on  account  of 
the  heavy  costs  that  were  involved  in  the  redemp- 
tion of  the  rent?-— From  heavy  costs  in  showing 
title  and  redeeming  head  interests:  sometimes 
two  or  three  head  interests  have  to  be  redeemed  • 
that  is  very  expensive. 

10458.  Undoubtedly  the  compulsory  principle 
was  to  some  extent  introduced  in  this  redemp- 
tion of  rent.  The  landlord  has  to  submit  either 
to  his  rent  being  bought,  or  to  have  a fair  rent 
fixed  ? — That  is  so. 


10459.  In  the  redeeming  of  the  rent,  it  is  a 
compulsory  sale  ? -It  is  a compulsory  sale  • if  he 
gives  his  consent  to  the  redemption'  it  is  in  the 
nature  of  a compulsory  sale,  and  the  rate  of  pur- 
chase is  fixed  by  the  Land  Commission,  if  the 
parties  do  not  agree. 

10460.  Do  you  consider  that  the  same  prin- 
ciple of  compulsory  purchase  enters  into  the  Re- 
demption of  Rent  Act,  which  is  applied  in  the 
Rands  Clauses  Act.  Is  not  it  a compulsory 
purchase  under  the  Lands  Clauses  Act?— We 
do  not  regard  the  principle  of  the  Lands  Clauses 
Act  as  applying  to  this  case. 


10461.  Do  you  think  there  is  no  analogy?— 
I do  not  think  it  is  the  same  question  at  alh 
10462.  Do  you  think  there  is  no  analogy 
between  them  in  working  out  ?— There  is,  per- 
haps, some  analogy,  I do  not  think  it  is  precisely 
the  same  thing ; one  is  a purchase  by  a public 
company  for  public  purposes,  the  other  is  a 
private  sale. 

10463.  I will  ask  you  again,  on  the  question 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


530 


MINUTES  OP  EVIDENCE  TAKEN  BEFORE  THE 


20  July  1894.1 


Mr.  Justice  Bewley. 


[ Continued. 


Mr.  W.  Kenny — continued, 
of  hardship,  to  say  yes  or  no  ; do  you  consider 
it  a hardship  on  the  landlord,  whose  rent  is  being 
bought  up  by  a person  who  is  virtually  the  owner 
in  fee ; because  the  tenant  under  a fee-farm  rent 
is  really  owner  in  fee  ; do  you  consider  it  a hard- 
ship that  he  has  to  spend  several  hundreds  of 
pounds  in  making  a title  for  his  purchase?— As 
I said  at  an  earlier  stage  to-day,  I do  not  think  I 
ought  to  be  asked  as  to  what  I consider  hard- 
ship and  what  I do  not ; I consider  many  things 
hardships. 

10464.  I think  you  told  us  the  first  day  you 
were  examined  as  to  when  the  15  years  expired  ? 
—Yes. 

10465.  I think  your  opinion  was  that  the  old 
rent  would  revive  ? — No,  not  at  all;  the  contrary, 
because  you  will  observe  the  language  of  the 
8th  section  is  to  fix  a fair  rent  for  the  holding. 
It  does  not  say  to  fix  a fair  rent  for  the  15  years 
or  a statutory  term. 

10466.  You  say  the  landlord  can  serve  a notice 
to  quit  on  the  tenant  after  the  15  years  ? — I am 
clear  on  the  subject,  because  if  you  look  at  the 
8th  section,  the  13th  section,  and  the  5th  section, 
the  only  restriction  on  an  eviction  is  a restric- 
tion limited  to  the  currency  of  the  statutory 
term.  ■ 

10467.  But,  supposing  the  landlord,  being 
capricious,  serves  his  notice  to  quit  at  the  end  of 
the  15  years,  and  the  tenant  considers  that  he 
has  an  interest  in  the  holding,  and  does  not  want 
to  go  out  ? — The  tenant,  as  a matter  of 
course,  can  serve  a notice,  and  have  a fair 
rent  fixed.  He  can  stay  the  ejectment  pro- 
ceedings, as  a matter  of  course,  and  then,  once 
a fair  rent  is  fixed,  another  15  years’  term 
begins. 

10468.  So  that  where  a tenant  has  an  interest 
in  his  holding  it  is  idle  to  suggest  that  any  land- 
lord would  think  of  turning  him  out  under  any 
circumstances? — The  only  thing  is  the  necessity 
to  keep  applying  for  one  15  years  after  another, 
to  keep  up  the  continuity  of  the  interest. 

10469.  Supposing  the  tenant  did  not  wish  to 
continue,  and  that  he  acquiesced  in  the  notice  to 
quit,  and  allowed  himself  to  be  evicted,  would  he 
not  have  a right  to  compensation  under  the  Act 
of  1870,  as  modified  by  the  Act  of  1881  ? — He 
would  for  improvements. 

10470.  Would  he  have  no  right  for  dis- 
turbance ? — If  he  was  evicted,  then  I think  so. 

10471.  Both? — Infallibly  so. 

10472.  So  that  he  has  two  rights  ; he  has  the 
right  to  continue  on  as  he  likes  ? — Yes. 

10473.  As  a tenant,  and,  according  to  your 
opinion,  at  the  fair  rent  fixed  by  the  Sub-Com- 
missioners ? — Yes. 

10474.  Or,  if  he  wishes  to  go  out  he  can  get 
compensation  both  for  disturbance  and  improve- 
ments under  the  Act  of  1887  ? — Yes. 

10475.  You  gave  us  some  valuable  evidence 
on  the  question  of  the  occupation  interest ; what- 
ever the  Sub-Commissioners  may  think  on  the 
subject,  you  consider  that  such  an  interest 
exists? — I believe  that  there  is  an  occupation 
interest,  but  it  would  be  quite  impossible  for 
me  to  define  the  value  of  it,  or  the  extent  of  it. 
I think  it  is  a valuable  interest.  I think  I 
should  have  mentioned  the  last  day,  in  reference 
to  this  occupation  interest,  that  in  that  same 


Mr.  W.  Kenny — continued. 

Report  of  the  Lords  Committee  to  which  I have 
referred,  Mr.  William  Gray,  a weli-known  valuer 
in  the  County  W estmeath,  who  was  then  attached 
to  a Sub-Commission,  gave  evidence  before  that  to 
Committee.  Probably  the  Committee  does  not 
know  that  in  the  earlier  stages  of  the  Land 
Commission,  the  lay  Commissioners  used  not  to 
value  the  land  themselves,  there  was  a valuer 
attached  to  the  Sub-Commission  to  value  the  lands 
for  them,  but  Mr.  William  Gray,  who  was  for 
some  time  attached  to  a Sub-Commission  in  that 
way,  gave  evidence  before  the  Lords  Committee 
that  lie  was  in  the  habit  of  deducting  an  arbitrary 
sum  of  15  per  cent,  for  this  occupation  interest, 
and  Judge  O’Hagan  and  his  colleagues  said  he 
got  no  instructions  from  them  at  all  to  that 
effect,  but  I take  that  as  meaning  not  that  they 
denied  the  existence  of  the  occupation  interest, 
but  that  they  thought  it  was  a very  erroneous 
principle  to  deduct  a uniform  sum  of  15  per  cent, 
in  every  case. 

Chairman. 

10476.  What  was  the  exact  language  used  by 
Judge  O’Hagan  ? — That  is  in  the  Appendix  to 
the  Second  Report. 

Mr.  Sexton. 

10477.  Did  Judge  O’Hagan  or  any  Land 
Commissioner  say  in  regard  to  the  occupation 
right  that  any  instructions  to  make  any  deduc- 
tion in  respect  of  it  from  the  letting  value  in 
fixing  the  fair  rent  had  ever  been  issued  to  any 
subordinate  of  theirs  ?— The  question  apparently 
was  never  raised  before  them  in  any  way,  nor  any 
instructions  given  to  anybody  on  that  subject, 
as  you  see  from  that  same  report.  J udge  O’Hagan 
goes  very  fully  into  it. 

Mr.  W.  Kenny. 

10478.  I think  you  took  a distinction,  in  refer- 
ring to  Lord  Justice  Fit/.Gibbon’s  evidence,  in 
the  application  of  the  value  of  this  occupation 
interest  in  cases  where  there  were  improve- 
ments and  in  cases  where  there  were  no  improve- 
ments ? — I think  there  is  no  difference,  I think 
that  the  occupation  interest  applies  to  the  holding, 
improved  or  unimproved. 

10479.  I presume  it  would  vary  according  to 
the  number  of  years  a tenant  would  have  ? — I 
cannot  express  any  opinion  on  that,  I have  never 
considered  the  question,  and  I might  only  mis- 
lead .the  Committee  and  embarrass  myself  in 
some  future  judicial  decision. 

10480.  I think  you  told  us  that  Mr.  Trench, 
who  was  one  of  the  Commissioners,  had  given  a 
decision  on  this  question  ? — Only  on  the  question 
of  true  value,  that  is  all  I said. 

10481.  I understood  you  to  say  that  the  ques- 
tion of  the  value  of  the  occupation  interest  was 
decided  by  him  ? — No,  not  at  all ; as  far  as  I can 
make  out,  this  question  of  the  occupation  interest 
has  not  been  raised  before  any  Sub-Commission 
or  before  the  Land  Commission  in  any  shape  or 
form,  except  by  what  seems  now  the  practice  of 
valuers. 

10482.  There  is  no  decision  of  the  Court  of 
Appeal  upon  it  up  to  the  present  time  ? — No, 
Adams  v.  Dunseath  is  the  only  decision  that  at 

all 
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Mr.  W.  Kenny — continued, 
all  refers  to  the  existence  of  such  a question 
even. 

10483.  Then,  as  I understand,  Adams  v.  Dun- 
seath  has  left  it  open  also  ? — So  I consider ; in 
Lord  Justice  FitzGibbon’s  judgment  in  that  case 
lie  says  he  does  not  wish  to  prejudge  the  ques- 
tion which  may  arise  afterwards. 

10484.  I think  he  said  the  question  was  a 
question  altogether  for  the  Land  Commission? — 
I do  not  think  he  said  that.  He  said  this  ques- 
tion was  not  before  him,  but  the  question  whether 
there  would  be  an  apportionment  or  not  would 
be  for  the  Land  Commission  if  this  interest  did 
exist.  I take  it  to  be  that  the  Land  Commission 
should  first  decide  whether  there  was  an  interest 
of  this  nature,  and  then  should  apportion  the 
rent  according  to  that  interest,  and  then  if  the 
question  aiose  before  the  Court  of  Appeal,  it 
would  be  time  enough  for  them  to  consider. 

10485.  But  the  Court  of  Appeal  did  not 
prefer  to  decide  what  was  the  interest  of  the 
landlord  and  tenant  under  the  section  of  the 
Act? — As  far  as  I can  make  out  from  the 
decision  in  Adams  v.  Dunseath,  the  only  interest 
of  the  tenant  that  is  there  referred  to  as  being 
admittedly  an  existing  interest  is  the  interest 
in  improvements,  the  only  admitted  interest. 

10486.  It  was  not  decided  in  Adams  v.  Dun- 
seath that  that  was  the  only  interest?— I do  not 
say  it  decided  that  it  was  the  only  interest. 
Certainly  it  was  the  opinion  of  some  of  the 
judges,  Lord  Morris,  for  instance,  that  it  was 
the  only  interest,  and  it  would  seem  to  me 
probably  to  be  the  opinion  of  the  Lord  Chief 
Baron  that  it  was  the  only  interest;  but  I do 
not  think  Sir  Edward  Sullivan,  or  Lord 
Justice  FitzGibbon,  or  the  Lord  Chancellor 
Law  were  of  that  opinion.  They  left  the  other 
question  open. 

10487.  Your  opinion  with  reference  to  it, 
namely,  that  the  tenant  has  an  occupation 
interest,  is  based,  as  I think  Mr.  Sexton  put  it 
to  one  of  the  witnesses,  upon  the  fact  that  theAct 
of  1870  gave  compensation  for  disturbance  and  for 
improvements,  and  that  the  Act  of  1881,  in  fact, 
gave  it  fixity  of  tenure  ? — No,  not  on  that  alone  ; I 
think  the  mere  possession  of  a farm  gives  a certain 
amount  of  goodwill  in  this  way ; the  supply  of 
farms  is  limited,  you  cannot  create  a new  farm 
unless  there  is  land  to  make  it  out  of;  any  per- 
son who  is  looking  for  a farm  has  only  a limited 
choice,  and  he  will  give  a certain  sum,  whether 
it  be  small  or  great,  in  order  to  get  a farm  to  suit 
his  purpose.  That  is  quite  irrespective  of  the 
improvements  on  the  farm,  and  also  quite  irre- 
spective even  of  the  tenure  of  the'  farm;  to  get  as 
a going  concern  a working  farm  such  as  he  wants, 
he  will  give  something  for  the  occupation. 

10488.  Would  he  not  give  a great  deal  more 
for  the  occupation  if  the  tenant,  whose  interest 
he  was  buying  could  not  be  turned  out  of  that 
farm  by  notice  to  quit? — Of  course  he  will  give 
more  if  the  tenant  has  then  a right  to  get  com- 
pensation for  disturbance  ; he  will  give  more  if 
the  tenant  has  executed  valuable  improvements. 

Mr.  Sexton . 

10489.  And  still  more  if  the  tenant  has  a right 
to  stay  perpetually  ? — Yes,  certainly.  Of  course, 
the  tenure  is  of  enormous  importance  in  the 

0.122. 


Mr.  Sexton — continued. 

value ; the  fixity  of  tenure  that  the  tenant  has 
obtained  under  the  Act  of  1881  largely  increases 
the  value  of  the  tenant’s  interest. 

Mr.  W.  Kenny. 

10490.  J ust  going  back  again,  as  to  your  sug- 
gestions as  to  what  ought  to  take  place  at  the 
end  of  the  15  years,  when  the  tenant  comes  to 
get  a new  rent  fixed,  we  have  been  told  that  the 
Sub-Commissioners,  after  valuing,  take  into  con- 
sideration the  productive  capacity  of  the  soil  and 
the  proximity  to  markets  and  towns,  railways, 
and  so  on  ; why  do  you  consider  it  necessary 
that  the  holdings  should  be  again  inspected  and 
valued  ? — They  must  be  again  inspected,  because 
the  land  may  have  been  greatly  deteriorated,  or 
the  land  may  have  been  greatly  improved. 

10491.  I wanted  to  know  your  reason  ? — That 
is  one  of  the  chief  reasons. 

10492.  You  say  if  the  tenant  during  the  15 
years  has  neglected  his  land,  or  not  improved  it  ? 
— If  the  tenant  has  allowed  the  land  which  was 
originally  reclaimed  to  run  wild  again,  there 
would  be  very  different  considerations  then  as 
to  exemption  from  improvements  than  there 
otherwise  would  be  if  the  land  had  remained  in 
its  improved  state  and  the  improvements  had 
been  kept  up. 

10493.  I believe  there  are  schedules  of  prices, 
are  there  not,  published  by  the  Land  Commis- 
sion?— There  are,  the  prices  are  collected  and 
issued  by  the  Agricultural  Department. 

10494.  Can  you  tell  us  how  these  prices  are 
ascertained  ? — I could  not,  I can  only  tell  you 
about  my  own  department.  Mr.  Wrench  is  the 
head  of  the  Agricultural  Department,  and  we 
have  a division  of  duties  between  us,  and  he 
attends  to  that. 

10495.  Has  he  a staff  under  him  who  collect 
statistics? — There  is  a staff  connected  with  the 
Agricultural  Department,  and  there  are  reliable 
persons,  as  far  as  I know,  in  the  various  towns 
who  collect  these  statistics  and  furnish  them  to 
the  Land  Commission,  where  they  are  compiled. 

10496.  We  have  been  furnished  with  a Return 
showing  a number  of  selected  cases  in  which 
there  were  agreements  out  of  court  in  the  early 
days  of  the  Land  Act  between  landlord  and 
tenant  ? — Yes. 

10497.  Which  were  not  recorded  ? — Yes. 

10498.  In  these  cases  the  tenant  afterwards 
came  into  court,  and  he  got  a fair  rent  fixed  at 
amounts  under  those  which  he  had  agreed  with 
the  landlord  ? — Yes. 

10499.  Have  you  had,  in  your  experience, 
any  appeals  in  which  that  has  come  before  you  ? 
— Several  such  appeals  have  come  before  me. 

10500.  Did  you  find  in  any  such  cases  that  the 
tenant  had  been  fairly,  or  unfairly,  treated  by 
the  landlord  ? — I never  enter  into  these  con- 
siderations at  all.  The  way  the  matter  came 
before  me  was  this  : one  of  these  agree- 
ments and  declarations  was  produced  as  a reason 
why  we  should  fix  a rent  about  the  same  as  the 
tenant  was  then  satisfied  to  pay.  I have  always 
rejected  these  agreements  and  declarations,  and 
never  paid  the  slightest  attention  to  them,  having 
regard  to  a decision  of  my  own  in  Woodside  v. 
Massey,  which  was  afterwards  confirmed  by  the 
Court  of  Appeal.  That  was  a case  in  which 

3 Y parties 
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Mr.  W.  Kenny — continued, 
parties  had  submitted  the  amount  of  the  rent  to 
be  fixed  by  arbitrators,  but  they  had  not 
taken  the  proper  steps  to  have  the  award  made 
a rule  of  the  Land  Commission,  and  I held  that 
we  could  not  pay  any  attention  to  that  at  all ; 
and  the  Court  of  Appeal  were  of  the  same 
opinion.  Therefore,  1 never  pay  the  slightest 
regard  to  these  agreements  and  declarations,  but 
fix  the  rent  as  it  should  be  now,  quite  irrespective 
of  what  the  tenant  might  have  been  willing  to 
pay  at  the  time  the  agreement  was  entered  into. 

10501.  Then  do  I understand  tbat  the  ques- 
tion of  hardship  or  no  hai’dship  would  not  come 
before  you  ? — Generally  speaking,  the  rents  fixed 
by  these  were  higher ; because,  as  a rule,  they 
were  entered  into  at  a very  early  stage  of  the 
proceedings  of  the  Land  Commission,  speaking 
in  reference,  say,  to  the  years  1882  and  1883, 
when  undoubtedly  fair  rents  were  higher  ; but 
I have  no  materials  at  all  for  knowing  whether 
these  agreements,  which  were  produced,  were 
agreements  fixing  a rent  at  a higher  rate  than 
judicial  rents  were  then  being  fixed,  or  not.  1 
know  nothing  about  it. 

10502.  I think  you  say  that  if  the  judicial 
rents  that  were  fixed  in  these  early  periods  came 
before  you  for  revision,  say  in  1885,  1886,  and 
1887,  they  would  have  been  reduced  just  like  the 
rents  that  were  fixed  by  agreement  out  of  court? 
— I imagine  so. 

10503.  I do  not  know  whether  it  would  be 
possible  for  the  Land  Commission  to  give  us  a 
return,  showing  the  difference  in  the  percentage 
and  reductions  on  the  former  rents,  in  the  two 
cases  of  rents  judicially  determined,  and  rents 
which  were  fixed  by  agreement  since  1881  ; to 
give  us  a percentage  since  1881  ?— Any  of  these 
returns  would  take  a long  time  to  make  out. 

10504.  Would  it  be  possible  ? — It  would  be 
possible,  but  I was  thinking  whether  the 
materials  were  not  available  in  the  annual 
reports.  In  our  annual  reports  we  give  the  rents 
that  have  been  fixed  by  agreement  and  declara- 
tion since  the  last  report,  and  we  give  the  rents 
that  have  been  fixed  by  Sub-Commissions  and  by 
County  Courts  during  the  same  period,  and  it 
would  be  easy  to  compare  those. 

10505.  Could  that  be  easily  done  in  the  Land 
Commission  for  us,  so  as  to  give  us  a percentage 
and  save  us  the  trouble? — I will  direct  inquiries 
to  be  made,  and  if  it  can  be  done  it  shall  be  done 
for  each  year.  I am  not  sure  that  the  whole 
materials  are  not  already  in  the  reports. 

10506.  The  materials  may  be  there  for  ar- 
riving at  the  percentages  ? — The  percentages  are 
given  in  the  reports. 

10507.  The  percentages  of  reduction  of  old 
rents  in  the  two  cases  ? — Take,  for  instance,  this 
last  report  of  all ; we  have  for  each  particular 
county  the  number  of  agreements  lodged,  the 
former  rent,  and  the  judicial  rent ; and  it  shows 
for  each  particular  county  the  percentage  of 
reduction.  We  have  a similar  table  for  the  same 
county  in  reference  to  the  rents  that  have  been 
fixed  by  the  Sub-Commissions  and  Civil  Bill 
Courts,  and  I think  you  will  find  that  will  be  what 
you  require.  Of  course  it  may  be  that  in  one 
particular  county  during  the  period  there  were 
no  agreements  and  declarations.  I do  not  think 
the  Land  Commission  could  supply  any  ad- 


Mr.  W.  Kenny — continued, 
ditional  information  than  what  is  contained 
already  in  that  table. 

10508.  Only  one  other  question.  We  have 
had  some  information  as  to  the  tenant  being 
deten-ed  from  appearing  by  the  fear  of  costs. 
In  your  experience  have  you  found  that  tenants 
are  deterred  from  appearing  on  the  ground  of 
costs  ? — I have  no  means  of  knowing  that ; any 
experience  I have  is  to  the  contrary  ; and  in  this 
way  : very  frequently  when  we  have  the  court 
valuer’s  valuation  identical  with  the  fair  rent 
fixed  by  the  Sub-Commission,  a tenant  will  still  go 
on  with  his  appeal  or  notice  of  rehearing;  and, 
if  he  withdrew",  even  at  the  time  when  the  case 
is  called  on,  he  would  save  himself  a certain 
portion  of  the  costs  ; but  very  often  he  goes  on. 

10509.  To  fight  it  out  to  the  bitter  end? — As 
a rule  he  thinks  when  he  has  already  feed  his 
solicitor  and  engaged  his  witnesses,  he  ought  to 
fight  it  out. 

Mr.  Dillon. 

10510.  I think  you  stated  you  were  of  opinion 
that  an  appeal  in  cases  on  value  should  still  be 
retained  ? — I think  so ; I expressed  my  view  and 
you  saw  the  reason  1 gave,  chiefly  the  reason 
that  otherwise  there  might  be  inequality. 

10511.  Can  you  give  the  Committee  an  idea 
of  your  method  of  procedure  in  the  Court  of 
Appeal  in  determining  questions  of  value.  Can 
you  give  me  a sketch  of  the  present  method  of 
valuers  in  determining  the  question  ? — I do  not 
know  of  any  other  improvement  that  could  be 
made. 

10512.  I asked  you  what  the  present  method 
was  ? — In  the  first  place  we  send  two  court 
valuers  to  value  the  lands,  just  in  the  same  way 
as  the  two  lay  Sub-Commissioners  go  on  the  lands. 
Then,  in  addition  to  that,  like  every  other 
tribunal,  we  have  evidence  before  us  on  behalf 
of  landlord  and  tenant,  and  considerable  evidence 
of  value,  sometimes  three  distinct  witnesses  on 
each  side  going  into  details  as  to  value,  and  then 
we  make  up  our  minds  on  the  evidence  given 
before  us  in  Court,  and  on  the  report  of  the  Court 
valuers,  and  of  course  looking  to  the  report  of 
the  Sub-Commissioners. 

10513.  You  said,  I think,  that  you  give  the 
greatest  attention  to  the  evidence  given  on  be- 
half of  the  landlord  and  tenant  ? — We  pay  great 
attention  to  the  evidence,  following  it  as  evidence 
must  ahvays  be  followed.  Sometimes  it  is  very 
good,  and  sometimes  it  is  very  indifferent.  You 
are  not  to  suppose  when  I say  we  give  very 
great  attention  that  we  necessarily  follow  it. 

10514.  Was  your  attention  directed  to  the 
evidence  of  Judge  Shaw  ? — Yes. 

10515.  And  to  his  statements.  I will  just 
direct  your  attention  to  Question  9039  ? — I 
observe  he  stated"  that  he  acted  always  on  the 
report  of  his  courf  valuer. 

10516.  Here  is  his  answer,  9039  : “And  what 
you  do  is  this : you  decide  it  by  rejecting  the 
evidence  of  both  of  them,  and  by  accepting  evi- 
dence which  is  never  put  before  the  Court? — 

( A .)  Exactly.  For  what  purpose  do  I sit ; to 
lake  the  evidence  of  the  landlord  and  to  take  the 
evidence  of  the  tenant;  it  is  a form  of  evidence 
as  to  value  ; I disregard  the  evidence  altogether 
(I  do  not  see  how  I could  do  otherwise)  and 
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Mr.  Dillon — continued. 

take  the  evidence  of  the  man  who  is  appointed 
by  the  Court  to  assist  me.  Well,  I must  say 
that  I consider  that  a most  unsatisfactory  system, 
and  I consider  that  it  puts  the  County  Court 
judge  in  a most  unsatisfactory  position”? — That 
is  not  our  principle  at  all ; we  have  extremely 
eminent  valuers  produced  before  us,  and  certainly 
they  very  often  influence  our  decisions. 

10517.  You  yourself  have  no  knowledge  of 
the  value  of  land  ? — I have  no  more  knowledge 
than  is  required  by  a man  practising  at  the  Bar. 

I could  not  judge  myself  of  what  its  value  would 
be ; I judge  of  it  on  the  evidence  and  on  the 
report  of  these  experts. 

10518.  Is  it  not  hard,  then,  to  understand  how 
the  evidence  of  valuers  appearing  before  you  and 
giving  their  different  values  of  a farm,  which 
you  have  never  seen,  can  influence  your  minds? 
— It  is  the  same  thing  in  every  way  in  every  other 
department  that  I know  of ; every  case  of  value 
in  which  there  is  any  controversy  is  decided 
either  by  a judge  or  by  a jury  on  the  evidence 
given  before  them ; on  conflicting  evidence  ; and 
for  example,  a very  important  class  of  cases  under 
the  Act  of  1870,  claims  for  compensation  for  im- 
provements, those  are  all  decided  by  the  County 
Court  judge  on  hearing  the  evidence,  and  with- 
out inspection  by  anyone ; on  the  evidence  given 
by  the  tenant  and  his  valuers  and  by  the  land- 
lord and  his  valuers. 

10519.  Could  you  say  roughly  how  long  each 
case  on  an  average  takes  where  there  is  an 
appeal  on  value”;  I set  aside  the  cases  where 
there  are  law  points  and  law  arguments,  but 
where  there  is  merely  a question  of  value  at 
issue  ? — Y es. 

10520.  About  how  long  would  you  say  a ques- 
tion of  that  sort  took  in  your  Court? — Some 
take  a very  short  time,  and  some  of  them  take  a 
considerable  time.  Some  cases  of  value  do  not 
take  more  than  10  or  15  minutes,  because  there 
would  be  no  evidence  excepting  the  tenant’s  own 
evidence  and  his  valuers,  and  the  landlord  pro- 
duces no  evidence  at  all.  On  the  other  hand,  if 
there  is  any  controversy  about  improvements  the 
cases  may  take  a considerable  time.  As  a rule 
the  solicitors  throughout  the  country  are  so 
familiar  with  the  work  that  they  bring  things  to 
a point  at  once,  and  usually  the  first  question  is 
that  the  Sub-Commission  have  allowed  so  much 
for  improvements ; so  many  perches  of  fences 
made,  and  acres  drained,  and  so  much  reclaimed. 
Is  there  any  dispute  about  that  ? V ery  often 
there  is  no  dispute  at  all,  and  that  passes. 

10521.  In  your  Court  it  is  a rehearing  ? — 
Yes. 

10522.  Therefore,  the  whole  question  is  opened 
again  ? — All  questions  that  have  been  before  the 
Sub-Commission  or  the  County  Court  judge 
coming  up  again  before  us  are  open. 

. 10523.  Therefore,  you  have  ultimately  to  fix 
the  fair  rent  of  the  holding  ? — In  all  cases  of 
appeals  that  come  before  us. 

10524.  There  must  be  some  principle  present 
in  your  mind  by  which  you  fix  a fair  rent  ? — The 
principle  present  in  our  minds  is  on  the  evidence  ; 
simply  acting  on  the  evidence  before  us,  aided 
by  the  report  of  the  court  valuers. 

10525.  In  order  to  judge  of  that  evidence  you 
must  have  some  idea  of  what  a fair  rent  is  ? — 

0.122. 
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We  have  precisely  the  same  idea  that  the  Act  of 
Parliament  has  given  us,  “ considering  all  the 
circumstances  of  the  holding  and  district,  and  the 
interests  of  the  landlord  and  tenant.” 

10526.  Surely  you  must  be  aware  that  we 
have  the  most  conflicting  evidence  before  the 
Committee  as  to  the  different  ideas  by  which  the 
tribunals  of  valuers  determine  what  is  a fair  rent? 
—I  merely  act  for  myself.  I take  it  as  a ques- 
tion of  evidence.  I have  one  expert  saying 
that  a fair  rent  under  all  the  circumstances  is  so 
and  so,  another  saying  that  it  is  so  and  so,  and  I 
form  my  own  opinion  as  to  which  is  right. 

10527.  Do  you  question  these  experts  as  to 
what  they  mean  by  a fair  rent  ? — No,  you  cannot 
question  experts  as  to  what  they  mean  by  a fail- 
rent,  because  fair  rent  apparently  is  unde- 
fined. We  have  questioned  all  these  experts 
almost  without  exception,  and  the  evidence  we 
have  got  is  the  same. 

10528.  I put  another  answer  to  the  very  many 
that  have  already  been  read  to  you.  This  is 
from  the  evidence  of  Judge  Shaw  : “ On  what 
principle  does  your  valuer  fix  the  fair  rent ; does 
he  fix  the  fair  letting  value  of  the  holding  as  for 
a solvent  tenant  desiring  to  enter  intending  to 
pay  that  rent  from  year  to  year  ? (A.)  Yes,  I 
think  he  puts  down,  as  a general  rule,  what  he 
would  consider  a fair  rent  for  a man  going  into 
the  land,  having  no  previous  connection  with  it 
at  all,  taking  it  as  it  stands  ; then  he  deducts 
from  that  a certain  amount  for  improvements  (if 
there  are  any)  ; then  he  perhaps  deducts  a cer- 
tain amount  for  remoteness  from  markets  or  he 
adds  something  for  proximity  to  markets,  and 
then  he.  puts  in  something  for  turbary,  if  the 
turbary  is  allowed.”  Is  that  your  idea  of  a fair 
rent  ? — That  is  not  my  idea  of  a fair  rent. 
My  idea  of  a fair  rent,  is  this,  as  I have 
mentioned  already,  that  I think  the  occupation 
value  ought  to  be  taken  into  consideration. 
Further,  in  my  opinion  it  is  taken  into  con- 
sideration both  by  our  Sub-Commissioners  and 
also  by  the  valuers  who  give  evidence  before 
us  both  on  behalf  of  the  landlord  and  tenant. 

10529.  Supposing  the  occupation  value  were 
taken  into  consideration,  do  you  think  that  would 
make  a difference,  or  a considerable  difference,  in 
the  rent  fixed  ? — I do  think  it  makes  a substantial 
difference. 

10530.  In  a matter  of  procedure  in  the  Court, 
do  you  ask  the  valuers  who  have  to  appear  be- 
fore you,  are  you  allowing  for  occupation 
value  ? — W e do  not. 

10531.  Do  you  know  on  what  principle  they 
have  fixed  the  rent ; we  have  evidence  from 
nearly  every  single  official  ? — Unfortunately  fair 
rent  is  undefined  ; in  valuing  anything  else  that 
I know  of,  the  test  is  market  value,  and  the  test 
would  be  the  letting  value  to  an  outsider;  but  we 
are  excluded,  we  believe,  under  the  terms  of  the 
Statute  from  fixing  a fair  rent  at  anything  at  all 
like  the  market  value,  and  therefore  we  must 
leave  it  to  these  gentlemen,  the  Sub-Commis- 
sioners, to  say  what,  according  to  their  experience 
would  be  a fair  rent  ; that  is  a reasonable  rent 
for  that  individual  tenant  to  pay,  having  regard 
to  his  occupation  interest,  and  having  regard  to 
all  the  circumstances  of  his  holding,  and  1 cannot 
give  any  further  definition  of  fair  rent  than  that. 

3 r 2 10532.  In 
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Mr.  Sexton. 

10532.  In  the  Land  Commission  you  fix  fair 
rents,  both  as  an  original  Court  and  also  as  a 
Court  of  Appeal?— Yes,  but  except  by  consent, 
not  as  an  original  Court. 

10533.  And  also  as  a Court  of  Appeal  ? — 
Almost  exclusively  as  a Court  of  Appeal. 

10534.  You  have  been  doing  this  for  12  or  13 
years.  Have  you  and  the  other  Commissioners, 
in  fixing  fair  rents  yourselves,  agreed  between 
you  whether  the  occupation  of  the  right  is 
measured  in  valuing  the  fair  rent? — We  have 
never  had  the  question  discussed  at  all. 

10535.  Between  you? — Never;  because  the 
question  has  never  been  raised  before  us.  As 
1 mentioned,  the  valuer  says,  “ I value  the  lands 
so  much  in  the  hands  of  a tenant.” 

10536.  But  you,  as  a Court,  in  fixing  a fair 
rent  were,  in  your  own  words,  to  have  regard  to 
the  interest  of  the  tenant.  Do  you  ever  agree 
between  yourselves  that  that  amount  should  have 
regard  to  the  occupation  right? — 1 can  only  say, 
as  I said  before,  that  it  seems  to  me  that  regard 
has  been  had  in  the  valuations  that  have  been 
made  already,  and  that  is  the  way  we  take  it 
into  consideration;  as  to  putting  a particular 
amount  on  what  the  occupation  value  is,  we 
never  attempt  it. 

10537.  Has  the  matter  ever  been  referred  to 
between  you  in  deliberation  ? — It  never  has  been 
discussed  generally.  The  way  it  has  been 
discussed  is  this  : we  have  discussed  from  time 
to  time  as  to  whether  there  was  a difference 
between  the  rent  that  would  be  payable  if  the 
land  was  in  the  hands  of  the  landlord  or  the  land 
was  in  the  hands  of  the  tenant,  and  we  have 
generally  agreed  that  the  proper  way  to  fix  it 
was  in  the  hands  of  a tenant. 

Mr.  Dillon. 

10538.  As  a matter  of  fact,  for  anything  that 
passes  before  you  in  the  court  in  the  way  of 
evidence,  can  you  say  whether  the  valuers  look 
into  account  the  occupation  interest  of  the 
tenant  _ or  not  ? — Except  in  this  way  : that  they 
value  it  as  so  much  in  the  hands  of  the  tenant, 
and  then  sometimes  they  have  been  asked, 
“Would  you  value  it  at  the  same  amount  if  it 
was  in  the  hands  of  the  landlord  ?”  and  they  say 
“ No,  we  should  value  it  higher.1’ 

10539.  You  have  seen  nearly  all  the  evidence  ? 

I am  speaking  of  what  passes  in  my  own 
court.  I cannot  tell  what  happens  elsewhere. 

10540.  Then  it  amounts  to  this,  that  in  your 
court  the  matter  has  never  been  investigated  or 
inquired  into? — The  matter  has  never  been 
investigated  or  referred  to  in  this  way,  that 
nobody  has  ever  raised  the  net  question  as  to 
whether  there  is  an  occupation  interest  that 
should  be  allowed  for  or  pot. 

10541.  Does  it  not  occur  to  your  mind  that 
that  occupation  interest,  if  it  is  an  important 
estate  and  property  of  the  tenant,  ought  to  have 
been  raised,  and  would  be  adopted  just  as  much 
as  the  improvements  ? — I think  that  the  question 
might  very  well  have  been  raised,  but  it  never 
has  been  raised. 

Mr.  Sexton. 

10542.  If  any  litigant  should  now  bring  an 
appeal  to  you  upon  the  ground  that  the  Sub' 
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Commission,  in  fixing  the  rent,  did  not  make  a 
deduction  for  his  occupation  right,  and  if  you 
find  that  to  be  the  fact,  would  you  reduce  the 
rent  upon  that  ground? — I would;  and  what  I 
would  do  in  a case  of  that  kind  would  be,  I 
would  state  a case  for  the  Court  of  Appeal  as’ to 
whether  it  was  a proper  thing  to  do. 

Mr.  Dillon. 

10543.  Then  it  is  an  absolutely  open  question  ? 
—It  is  a question  which,  as  far  as  I can  make 
out,  has  never  been  decided,  and  is  to  a certain 
extent  an  open  question,  only  I say  in  my  own 
opinion  in  practice  it  has  been  acted  upon. 

10544.  Let  me  ask  you  this  ; have  you  ever 
had  any  evidence  in  your  Court  as  to  the  amount 
of  the  value  of  the  occupation  right  of  any  tenant 
in  Ireland  ? — Never. 

10545.  How  can  a property  be  allowed  for  if 
there  never  has  been  any'  inquiry  as  to  what  is 
its  value? — Because  valuers,  whether  they  be 
right  or  wrong,  say  we  adopt  a principle  in 
valuing  land  in  the  hands  of  what  has  been 
called  the  sitting  tenant,  and  not  valuing  it  as 
in  the  hands  of  the  landlord. 

10546.  That  is  not  the  evidence  we  have 
got,  the  evidence  we  have  got  is  that  the 
valuers  were  bound  to  take  their  land  from  the 
legal  Sub-Commissioners  ? — I have  referred  the 
Committee  to  Colonel  Baylv’s  evidence,  and  to 
other  evidence. 

10547.  We  refer  to  all  the  legal  Commissioners, 
J udge  Shaw  and  some  of  the  Sub-Commissioners, 
who  declared  that  is  not  the  law,  and  that  they 
had  laid  down  the  law  to  be  that  they  are  to  value 
the  land  in  the  words  I have  just  read  to  you  from 
Judge  Shaw,  and  the  Sub-Commissioners  declare 
that  they  take  their  directions  as  regards  law 
from  their  legal  Commissioners  ? — Colonel  Bayly 
shows  you  distinctly  he  does  nothing  of  the  kind. 

I have  read  the  evidence  all  through,  I cannot 
profess  (o  have  it  by  heart,  but  I understand  some 
of  the  legal  Sub-Commissioners  said  they  never 
discussed  what  they  considered  mere  questions  of 
value. 

10548.  Is  this  a question  of  value  or  a ques- 
tion of  law? — It  is  a question  of  value  ulti- 
mately, because  the  question  of  value  is  to 
determine  what  is  the  value  of  the  occupation 
interest. 

10549.  It  is  an  extremely  important  question, 

I should  have  supposed  it  was  a question  of  law  ? 

The  existence  of  an  occupation  interest  is  a 
question  of  law. 

Mr.  Sexton. 

10550.  The  interpretation  of  a fair  rent  is  a 
question  of  law  ? — The  question  of  fair  rent,  as 
to  what  fair  rent  means,  is  a question  of  law,  and, 
as  Judge  O’Hagan  said  when  examined  before 
the  Committee  of  the  House  of  Lords,  all  you 
can  do  is  to  read  out  the  section.  The  Land 
Commission  cannot  give  any  further  definition  of 
a fair  rent.  We  do  not  know  what  it  is,  except 
what  the  Act  of  Parliament  has  said. 

Mr.  Dillon. 

10551.  Is  it  not  clearly  a question  of  law 
whether  fair  rent  is  to  be  the  rent  which  the  land 
would  fairly  let  for  to  a new-comer,  or  whether  a 
deduction 
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Mr.  Dillon — continued. 

deduction  from  that  fair  rent  is  to  be  made  in 
respect  of  an  occupancy  in  the  tenant  ? — Yes. 

10552.  You  heard  one  of  the  legal  Sub- 
Commissioner’s  evidence  that  he  could  not  under- 
stand what  the  meaning  of  occupancy  rent  is  ? — 
I do  not  find  that  there  is  any  settled  practice  on 
the  subject.. 

Mr.  T.  W.  Russell. 

10553.  Is  it  not  a question  of  value  dependent 
solely  upon  a question  of  law  ? — It  is  a ques- 
tion of  value  dependent  on  a question  of  law, 
namely,  as  to  the  existence  of  this  right  of 
occupation. 

Mr.  Dillon. 

10554.  And  the  question  is  entirely  unsettled  ? 
— That  question  is  apparently  unsettled.  I mean 
to  say  unsettled  in  the  way  that  nobody  has 
raised  it  as  a net  question,  but  it  appears  to  me 
that  it  has  been  settled  by  practice. 

10555.  As  the  principle  on  which  judicial 
rents  or  fair  rents  are  calculated  is  a very  im- 
portant question,  would  you  allow  me  to  direct 
your  attention  to  the  evidence  of  Mr.  Heard, 
who  is  the  County  Court  valuer  for  the  County 
of  Cork ; and  I asked  him  on  what  principle  he 
arrived  at  a fair  rent  ; that  is  in  Question  9532  : 
“ What  do  you  think  of,”  that  was  in  deter- 
mining a fair  rent.  (A.)  “ I think  I may  explain 
it  thus  : I go  upon  a farm,  and  I find  that  farm 
would  support  five  or  six  cows;  I know  what 
those  cows  ought  to  give,  and  what  they  ought 
to  bring  in  in  the  year.  I check  my  section  rent 
by  that,  each  field,  and  I check  the  stock  rent ; 

I check  one  by  the  other.  ( Q.)  When  you  say 
you  check  one  by  the  other,  have  you  present  to 
your  mind  any  principle  of  the  division  of  net 
profits  as  between  the  landlord  and  the  tenant  ? 
(A.)  Yes;  we  will  suppose  now  that  a dairy  cow 
is  bringing  in  about  51.  a year;  I take  off  a 
pound  for  deterioration  (that  is,  keeping  up  the 
stock),  and  give  half  to  the  landlord ; that  would 
be  21.  (Q.)  And  half  to  the  tenant?  (A.)  Yes. 

( Q.)  Of  course  you  are  speaking  now  of  grass  ? 
(A)  The  grass  would  be  51. ; I take  off  a pound 
for  deterioration,  keeping  up  the  stock,  and  I 
allow  21.  to  the  landlord.  (Q.)  That  is  to 
say,  you  allow  the  landlord  two-fifths  of 
the  gross  produce  ? (A.)  It  conics  very 

close  to  that.  (Q.)  Two-fifths  of  the  gross 
produce  on  a dairy  farm  ? (A.)  On  a dairy 

farm.  (Q.)  You  would  not  apply  the  same 
principle  to  a village  farm.  (A.)  No;  that 
would  be  one-tliird,  one-third  to  the  landlord, 
one-third  to  the  tenant,  and  one-third  for  his 
expenses  in  labour  and  seed  and  expenses  of  that 
kind.”  There  you  see  the  County  Court  valuer 
values  the  farm  without  the  smallest  reference 
as  to  whose  hands  it  is  in,  or  to  whom  he  is 
valuing  it  for.  He  values  on  a principle  which 
is  entirely  novel  and  different  from  the  principle 
laid  down  by  anybody  else  in  which  he  calculates 
the  gross  products  and  makes  an  arbitrary 
division  which  many  people  may  think  a very 
high  proportion  given  to  the  landlord.  Do  you 
consider  that  to  be  a proper  way  to  fix  a fair 
rent  ? — I do  not  know  whether  in  the  proportions 
he  takes,  he  takes  into  consideration  the  fact  of 
0.122. 


Mr.  Dillon — continued. 

the  tenant  being  in  occupation  or  not.  I cannot 
form  any  opinion  on  that. 

10556.  He  does  not  give  the  slightest  indica- 
tion that  he  does? — He  does  not  say  anything 
about  it.  The  proportion  given  to  the  landlord 
might  be  a third  if  the  lands  were  in  the  hands 
of  the  landlord. 

10557.  From  the  evidence  we  have  before  us 
it  seems  a very  high  proportion,  one-third  of  the 
gross  produce  of  a farm  to  go  in  that  way  ? — 
The  Committee  will  already  have  observed  that 
the  witnesses  examined  before  them  simply  say 
they  value  it  according  to  their  experience. 
That  leaves  the  question  entirely  at  large,  and 
we  have  no  means  of  knowing  what  the  limits  of 
that  experience  are,  or  what  the  criterion  they 
apply  to  it  is.  The  difficulty  arises  from  the 
absence  of  a definition  of  a fair  rent.  Market  value 
is  obviously  not  to  be  the  value ; it  is  something 
under  the  market  value,  but  how  much  under 
the  market  value  the  Act  of  Parliament  has  not 
told  us. 

10558.  The  fact  remains,  that  all  positive 
evidence,  as  regards  the  administration  of  the 
law  before  us,  would  go  to  show  that  the  occu- 
pancy interest  of  the  tenant  is  entirely  neglected, 
and  that  the  value  is  oh  the  land  as  it  would  be 
valued  to  a solvent  tenant  going  into  possession  ? 
— I do  not  think  that  is  really  the  practice  at 
all  in  the  Land  Commission,  and  I think  the 
rent  is  considerably  lower  than  an  outsider 
would  pay. 

10559.  You  have  not  inquired  into  that  fact 
in  your  Court  by  evidence  ? — The  evidence  has 
been  always  given,  apparently,  that  the  land  was 
valued  so  much  in  the  hands  of  the  tenant. 

10560.  Now  on  the  question  of  improvements. 
What  is  your  method  of  allowing  for  improve- 
ments ? — The  method  of  allowing  for  improve- 
ments is  just  the  same  as  has  been  described  by 
most  of  the  witnesses  here  as  I understand,  to 
ascertain  what  the  cost,  or  rather  the  present 
value  of  the  improvements  is,  and  to  settle  the 
allowance  in  respect  of  that.  It  is  not  to  give  a 
sum  that  would  gradually  repay  those  improve- 
ments, but  to  give  such  a sum  as  will  insure  that 
the  tenant  is  not  rented  on  the  value  of  his  im- 
provement works. 

10561.  The  sum  you  give  is  simply  an  interest? 
— The  sum  we  give  is  simply  equivalent  to 
interest.  It  would  vary  of  course  according  to 
the  nature  of  the  improvement. 

10562.  And  not  on  amount.  You  stated  that 
fully  in  Answer  10215,  therefore  you  do  not 
look  to  repay  the  principal  expenditure  ? — No, 
certainly  not.  We  treat  the  improvements  as  if 
the  improvements  remain  there  still,  the  pro- 
perty, so  to  speak,  of  the  tenant,  for  which  he  is 
to  be  compensated  in  case  the  tenancy  is 
determined  at  any  time. 

10563.  Do  you  adopt  the  principle  of  allowing 
the  tenant  an  interest  on  his  outlay  ? — An 
interest  on  the  value  of  his  outlay.  His  outlay 
may  have  been  unremunerative.  He  may  have 
spent  a good  deal  more  money  on  the  property 
than  it  is  worth.  We  would  not  allow  interest 
on  the  money  he  has  actually  spent,  but  interest 
on  the  present  value  of  his  improvement  work. 

10564.  Do  you  remember  a very  interesting 
3 t 3 case 
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Mr.  Dillon — continued. 

case  that  came  before  you  on  the  estate  of 
Villiers  Stuart  of  Drornana? — I do. 

10565.  This  is  such  an  extremely  interesting 
case,  as  it  affects  an  enormous  district  of  the 
West  of  Ireland  and  these  small  reclamation 
tenancies,  that  I must  read  out  a portion  of  your 
judgment,  and  ask  you  some  questions  on  it. 
The  reason  I read  this  out  is,  that  I want  to 
know  whether  it  is  an  accurate  report : “By  the 
Land  Act  of  1881  the  tenant  was  to  be  exempted 
from  rent  on  improvements  in  respect  of  all  im- 
provements made  by  him  or  any  of  his  pre- 
decessors in  title,  for  which,  in  the  opinion  of 
the  Court,  the  tenant  or  his  predecessors  in  title 
shall  not  have  been  paid  or  otherwise  compen- 
sated by  the  landlord  or  his  predecessors  in  title  ; 
the  question  the  Court  has  to  consider  was  how 
far  this  principle  was  applicable  to  the  cases  now 
before  them  ; first,  they  had  two  cases  in  which 
Patrick  Moore  was  tenant,  and  they  would  take 
the  second  case  first,  in  which  the  lands  were 
held  under  a lease  of  1st  May  1826,  made  by 
Mr.  Villiers  Stuart  to  Michael  Costine,  for  his 
own  life,  at  a nominal  rent  of  6(1.  a year  ; it 
appeared  that  prior  to  the  date  of  this  lease  the 
holding,  which  contained  20  acres,  had  been  re- 
claimed by  Michael  Costine,  and  had  been 
inclosed  from  the  mountain,  and,  in  consequence 
of  that,  apparently  he  was  given  this  lease  at  a 
nominal  rent ; at  the  expiration  of  the  lease  in 
1876  the  rent  was  fixed  at  51.  10*.  a year,  about 
5s.  the  statute  acre  ; when  the  case  came  before 
the  Sub-Commissioners,  owing  to  press  ofbusiness, 
the  holding  was  only  valued  by  one  Sub-Com- 
missioner, and  the  case  was  practically  disposed 
of  by  him  without  the  assistance  of  the  legal 
Assistant  Commissioner  to  direct  him  on  the 
question  of  law ; the  Court  had  to  consider  now, 
was  the  enjoyment  of  this  holding  for  50  years 
at  a rent  of  6a.  a year  compensation  for  the 
entire  or  portion  of  the  improvements  effected  by 
the  original  lessee  or  his  successors  prior  to  the 
date  of  the  lease.  The  Court  valuer  estimated 
the  fair  rent  at  4/.  5s.  if  the  improvements  were 
not  taken  into  account,  and  they  might,  reason- 
ably conclude  that  Costine  and  those  who 
succeeded  him  had  a holding  that  was  worth  at 
least  4/.  or  4 1.  5s.  a year  for  nothing  a year  for  a 
period  of  five  years;  so  that  for  50  years  they 
had  practically  a profit  of  4 1.  a year  out  of  the 
holding.  It  seemed  plain  to  demonstration  that 
that  was  complete  compensation  for  any  im- 
provements on  this  holding.  In  considering 
these  cases  the  Court  put  no  rent  upon  the 
buildings  at  all,  they  took  into  consideration  the 
fact  that  holdings  of  this  nature  required  con- 
tinuous expenditure  both  of  laloar  and  manure, 
to  prevent  them  from  reverting  into  their  natural 
state  of  heather  and  furze  ; but  taking  all  these 
things  into  consideration,  which  were  taken  into 
account  by  the  Court  valuers,  they  thought  4 1. 
would  be,  in  the  second  case,  a fair  rent.”  Did 
you  take  any  evidence  as  to  the  cost  of  these 
improvements  made  by  Costine? — Yes,  we  had 
evidence  before  us  as  to  the  value  of  the  im- 
provements. 

10566.  As  to  the  cost  of  the  improvements  ? — 
As  to  the  value  ; I mean  to  say,  valuers  were 
produced  who  said  the  reclamation  would  have 
cost  so  much  per  acre,  and  there  were  so  many 


Mr.  Dillon — continued. 

acres  of  it.  As  a rule,  it  would  be  impossible  to 
take  evidence  as  to  the  cost,  for  these  works  by 
these  small  tenants  are  carried  out  by  them- 
selves and  members  of  their  family,  and  there- 
fore the  most  favourable  way  to  take  it  for 
them  is  to  assume  that  it  was  done  by  hired 
labour,  and  what  tvould  the  cost  be,  and  we  treat 
it  as  if  it  was  done  by  hired  labour. 

10567.  What  was  the  evidence  as  to  what  the 
reclamation  would  have  cost  per  acre  ?— I have 
no  note  of  that  now.  That  has  passed  from  my 
recollection  now.  Out  of  4,500  cases  I could 
not  tell  the  particular  value.  I could  explain  to 
the  Committee  if  they  wish  the  legal  principles 
I applied  to  determine  the  case,  but  to  give  from 
memory  what  the  evidence  was  in  a particular 
case  would  be  impossible. 

40568.  You  have  no  recollection  at  all? — I 
have  not. 

Mr.  T.  M.  Ilealy. 

10569.  Cannot  the  shorthand  writer’s  notes  be 
had  in  that  case  if  we  call  for  them?-  You  can 
have  the  shorthand  writer’s  notes.  In  reference 
to  Moore’s  case  I think  his  valuer  was  not  present, 
and  he  had  a note  of  what  the  valuer’s  valuation 
was,  which,  as  well  as  I recollect,  stated  how  much 
was  for  reclamation  and  so  forth,  and  by  the 
goodwill  of  the  solicitor  for  the  landlord  he  was 
allowed  to  hand  in  that  and  we  used  that,  and 
w e read  the  valuation  of  Mr.  Ryan,  as  well  as  I 
recollect. 

10570.  I see  in  the  previous  judgment  of  Mr. 
O’Brien  he  says  he  estimates  the  cost  at  10/.  per 
acre  ? — I cannot  recollect. 

10571.  Will  you  kindly  give  any  explanation 
as  to  the  principle  that  you  wish  to  give  to  the 
Committee  ? — I can  state  what  is  the  principle  on 
which  I decided  the  case,  but  not  what  the  facts 
are. 

10572.  The  principle  is  pretty  fully  set  forth 
in  this  judgment? — The  principle  seems  to  me 
to  be  very  clear,  one  of  the  principles  decided  by 
Adams  v.  Dunseath,  namely,  that  the  last  clause 
of  the  4th  section  of  the  Act  of  1870  is  applic- 
able to  fixing  rents  under  the  Act  of  1881.  The 
last  clause  of  the  4th  section  of  the  Act  of  1870 
is  : “ Where  a tenant  has  made  any  improve- 
ments before  the  passing  of  this  Act  on  a hold- 
ing held  by  him  under  a tenancy  existing  at  the 
time  of  the  passing  thereof,  the  Court,  in  award- 
ing compensation  to  such  tenant  in  respect  of 
such  improvements,  shall,  in  reduction  of  the 
claim  of  the  tenant,  take  into  consideration  the 
time  during  which  such  tenant  may  have  enjoyed 
the  advantages  of  such  improvements,  also  the 
rent  at  which  such  holding  has  been  held,  and 
any  benefits  which  such  tenant,  may  have  re- 
ceived from  his  landlord  in  consideration,  ex- 
pressly or  impliedly,  of  the  improvements  so 
made.”  A large  majority  of  the  Court  of 
Appeal  in  Adams  v.  Dunseath  says  that  the  same 
principle  must  be  adopted  also  in  fixing  rents, 
and  therefore  you  must  see  when  you  go  to 
exempt  a tenant  from  rent  on  improvements 
whether  those  improvements  are  such  as  will 
come  within  that  last  clause.  In  this  particular 
case,  the  tenant  Moore  in  the  second  case  for 
50  years  had  enjoyed  the  holding  at  6d.  a year, 
ana  we  came  to  the  conclusion  that  that  prac- 
tically 
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Mr.  T.  M.  Healy — continued, 
tically  satisfied  any  claim  for  compensation  he 
•would  have  had  for  the  reclamation,  and  conse- 
quently that  he  was  not  exempted  from  rent  on 
the  same  reclamation.  In  the  first  case  there 
was  a defect  in  proof,  and  we  allowed  him  the 
benefit  of  that,  and  fixed  the  rent  higher  than  we 
otherwise  should. 

Mr.  Dillon. 

10573.  You  allowed  him  the  benefit  of  holding 
it  at  Gd.  only  ? — It  had  been  Gd.  This  is  the 
thing  I wish  the  Committee  to  understand.  The 
reclamation  having  been  made  before  the  lease 
was  granted,  and  the  lands  being  described  in 
the  lease  as  “ that  part  of  the  mountain  lands  of 
Slievegriene  called  Rusheen,  enclosed  and  culti- 
vated by  Michael  Costine,”  (hat  is  to  say  the 
tenant  having  already  enclosed  and  reclaimed, 
got  from  the  landlord  a lease  which  lasted  50 
vears  at  6 d.,  and  vve  came  to  the  conclusion  that 
that  compensated  him  for  any  expense  he  had 
gone  to. 

Mr.  T.  M.  Healy. 

10574.  Will  you  allow  me  to  refer  you  to  the 
file  in  which  it  says  that  if  the  tenant  did  not 
continue  to  cultivate  this  as  he  always  did  it 
would  go  back  to  rushes  and  heath  again  ? — Yes, 
I think  you  will  find  I mentioned  that  in  my 
judgment.  I say  we  have  taken  that  into  con- 
sideration in  fixing,  as  we  did,  the  rent  at  about 
5s.  an  acre.  His  rent  was  51.  10s.  in  the  second 
case,  the  court  valuer’s  valuation  was  4/.  5s.,  and 
we  fixed  the  rent  at  4/. 

10575.  Now,  we  will  assume,  for  the  purpose  of 
the  argument,  that  Mr.  Commissioner  O’Brien’s 
estimate  of  the  cost  on  the  reclamation  is  correct, 
10/.  an  acre;  that  would  be  200/.  of  reclamation 
done  on  the  20  acres  ? — My  recollection  is  that 
that  is  largely  in  excess  of  what  his  own  valuer 
said. 

10576.  Supposing  it  is  100/.,  is  it  not  a 
principle  that  you  adopt  that  the  tenant  is  to  be 
allowed  in  his  rent  5 per  cent,  on  his  outlay? — 
There  is  no  such  hard  and  fast  rule. 

10577.  Is  not  that  a general  practice  ?—  There 
is  a practice  that  he  is  generally  allowed 
5 per  cent. 

10578.  If  he  was  allowed  5 per  cent.,  or  4 per 
cent,  on  the  100/.,  where  does  the  compensation 
come  in  ? — Fifty  years  at  Gd. 

10579.  You  know  at  the  end  of  that  50  years 
you  estimate  the  fair  rent  of  the  holding  to  be  4/. 
a year? — I take  it  during  the  whole  of  those 
years  he  was  holding  a piece  of  land  which  was 
worth  4/.  5s.  an  acre. 

10580.  For  Gd.  ? — For  Gd. 

10581.  Is  that  anything  more  than  a fair 
return  on  the  100/. ; is  that  full  interest  on  the 
100/.  he  allowed  out  in  reclaiming  the  lands  ? — 
I am  not  admitting  at  all  in  any  way  that  100/. 
was  the  sum. 

10582.  I mean  for  the  sake  of  argument ; 
first,  we  want  to  get  at  the  principle  on  which 
that  judgment  was  based;  supposing  he  did  lay 
out  100/.,  would  you  count  the  holding  of  a piece 
of  land  for  Gd.,  worth  now  4/.  a year,  compensa- 
tion and  repayment  to  a tenant  for  the  outlay  of 
100/.  50  years  ago  ?— I cannot  express  a hypo- 
thetical opinion,  but  I can  only  say  that  on  this 
. 0.122. 


Mr.  T.  M.  Healy — continued, 
evidence  we  came  to  the  conclusion  that  he  had 
been  amply  paid  by  his  enjoyment  at  the  Gd. 
rent  for  any  amount  he  had  expended. 

10583.  Here  is  the  file  : “The  character  of 
the  holding  is  such  that  it.  requires  a continuous 
expenditure  in  labour  and  manure  to  prevent  it 
reverting  to  its  natural  state  of  heath  and 
furze  ” ? — That  is  so,  and  we  took  that  into  con- 
sideration. 

Mr.  Dillon. 

10584.  This  is  such  an  enormously  important 
case,  as  affecting  an  immense  district  of  Ireland, 
that  we  ought  to  have  the  evidence? — Yon  can 
have  the  evidence  if  you  like  ; all  1 can  explain 
to  you  is,  that  is  the  principle  on  which  I acted 
in  the  case,  namely',  that  the'  enjoyment  for  50 
years  at  Gd.  a year  was  ample  compensation  for 
the  expenditure,  and  whether  that  decision  was 
right  or  wrong,  there  it  is. 

10585.  We  cannot  know  what  the  law  as  laid 
down  in  that  judgment  was  until  wc  know  what 
the  question  was,  because  it  all  turns  upon  that  ? 
— You  can  know  that  we  acted  upon  this  clause 
of  the  4th  section  that  I have  mentioned,  and 
whether  our  decision  was  right  or  wrong,  it  has 
passed  from  us  now. 

10586.  It  has  not  passed  from  the  House  of 
Commons  ? — This  is  what  I want  to  make  clear ; 
I apprehend  it  is  not  competent  for  the  Com- 
mittee of  the  House  of  Commons  to  investigate 
into  the  propriety  of  any  judicial  decision. 

Chairman. 

10587.  It  is  not  quite  that ; does  it  not  go 
further ; it  is  not  competent  for  us  to  criticise 
the  propriety  of  any  decision  at  which  you  thought 
proper  to  arrive,  but  you  must  understand  the 
Committee  have  a perfect  right  to  ask  you  for 
every  detail  of  every  judgment  that  yrou  have 
given,  and  for  every  principle  that  you  have  ap- 
plied in  those  judgments,  because  it-  is  precisely 
the,  principles  upon  which  the  Land  Acts  have 
been  administered  into  which  we  are  appointed 
to  inquire?  — The  principle  I have  stated 
clearly,  namely,  that  on  the  particular  facts  of 
that  Case,  facts  which  1 cannot  pretend  to  recol- 
lect, two  of  the  members  of  the  Court  came  to 
the  conclusion  that  the  enjoyment  of  this  holding 
at  Gd.  a year  for  50  years  amounted  to  com- 
pensation. I cannot  state  any  further  than 
that  ; the  Committee  can  have  the  evidence  in 
the  case,  and  I cannot  say  anything  more  about 
it. 

10588.  I only  thought  it  proper  to  make  that 
remark,  because  the  position  you  took  in  the 
observation  you  just  made  was  not  one,  I think, 
which  the  Committee  can  admit;  that  this 
Committee  is  not  competent  to  inquire  into  your 
judgments  ; we  are  not  competent,  assuredly,  to 
say  that  your  judgment  was  right  or  wrong  ? — 
Understand  what  I mean  by  that  is,  that  I do 
not  think  the  Committee,  in  the  present  investi- 
gation before  them,  can  go  into  the  consideration 
as  to  whether  the  particular  case  was  rightly  or 
wrongly  decided. 

10589.  Nobody  contends  that  we  have  any 
right  to  do  anything  of  the  sort,  but  we  have  a 
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Chairman — continued. 

right  to  do  what  I think  Mr.  Dillon  was  doing, 
to  probe  every  decision  you  have  made  to  the 
bottom  ? — The  Committee  will  have  the  facts. 

Mr.  Dillon. 

10590.  That  is  all  we  want  to  do ; I wanted 
to  endeavour  to  arrive  at  some  clear  idea  of  what 
principle  guided  you  in  determining  what  was 
fair  compensation  for  improvements ; it  is  a 
matter  of  vital  importance,  as  you  will  see,  to 
reclamation  tenants  ? — All  I can  say  is  that  in 
that  particular  case  we  came  to  the  conclusion 
that  whatever  the  value  of  the  reclamation  was, 
which  I cannot  charge  my  memory  with,  it  was 
satisfied  by  the  enjoyment  during  that  50 
years. 

Chairman. 

10591.  We  shall  be  able  to  have  the  shorthand 
notes  of  this  case  before  Monday  ? — Oh  yes,  you 
can  have  them  at  once. 

Mr.  Sexton. 

10592.  We  are  directed  by  the  House  to 
inquire  into  and  report  upon  the  principles  and 
practice  of  the  Irish  Land  Commissioners  and 
County  Court  judges,  and  I suppose  you  will 
agree  that  we  must  not  only  discover  your 
principle,  but  also  what  the  effect  of  your 
principle  was  in  any  particular  judgment? — 
Ye 8,  you  understand  clearly  what  I mean  as  to 
any  individual  case ; to  ascertain  whether  that 
was  rightly  or  wrongly  decided. 

Mr.  Dillon. 

10593.  In  explanation  of  my  question  I may 
point  out  that  there  was  a great  difference 
between  the  members  of  the  Appeal  Court  on 
the  principle  at  stake,  because  Mr.  Commissioner 
O’Brien  said  it  seemed  to  him  that  this  doctrine 
of  compensation  by  enjoyment  could  not  apply 
unless  concurrent  with  the  enjoyment  there  had 
been  a benefit  received  by  the  tenant  in  the  way 
of  profit  on  his  outlay.  All  1 wanted  to  ascertain 
was  what  was  the  principle  ? — Mr.  Commissioner 
O’Brien  was  of  opinion  that  enjoyment  for  500 
years  at  6d.  a year  would  not  have  been  any 
compensation. 

10594.  That  entirely  depends  on  the  amount 
of  the  outlay  of  the  tenant? — That  was  his  view ; 
and  at  the  end  of  my  judgment  I said  the 
logical  view  would  have  been  to  restore  the  6 d., 
and  not,  as  he  did,  put  an  intermediate  rent. 

10595.  On  the  question  of  reclamation  there 
is  a difference,  is  there  not,  between  the  pre- 
sumption in  favour  of  the  tenant  of  reclaimed 
lands  and  on  other  improvements.  Will  you 
kindly,  for  the  guidance  of  the  Committee,  lay 
down  what  is  the  presumption  in  favour  of  a 
tenant? — I do  not  think  there  is  any  difference 
in  the  law  that  I cau  recollect  at  the  moment 
as  to  the  presumption  given  by  the  statute  as  to 
reclaimed  land  and  any  other  improvements. 

10596.  1 thought  there  was  a difference  of 
presumption  too? — The  operative  section  as  to 
presumption  is  the  fifth  section  of  the  Land  Act 
of  1870.  Perhaps  what  you  mean  is  this  : that 
in  the  case  of  drainage  and  fences  made  before 
the  passing  of  the  Act  the  claim  is  limited  to  20 
years. 


Mr.  Sexton. 

10597.  A tenant  cannot  claim  for  any  im- 
provements made  before  1870,  except  buildings 
and  reclamation  ? — That  is  so.  That  is  to  say, 
now,  at  the  present  moment,  because  the  20 
years  have  expired. 

10598.  The  presumption  is  at  first  sight  for 
anything  done  since  1870  ? — Yes. 

10599.,  Before  1870  it  is  qualified,  and  before 
1850  there  is  no  presumption  ? — There  is  none  ; 
that  is  what  Mr.  Dillon  meant.  There  was 
originally.  Now  the  20  years  having  expired 
since  1870,  of  course  there  is  none. 

Mr.  Dillon. 

1 0600.  I want  to  ask  you  how  the  Court  deals 
with  that  large  class  of  improvements  which 
artake  of  the  nature  of  reclamation,  but  are 
one  upoh  land  which,  before  they  were  exe- 
cuted, was  already  in  cultivation  ? — If  that  is 
so,  as  a rule  that  is  not  treated  as  reclamation 
proper  ; but,  at  the  same  time,  if  land  has  been 
permanently  improved,  credit  may  be  given  for 
it  if  it  is  not  barred  by  any  length  of  time. 
Reclamation  is  usually  supposed  to  be  the 
bringing  of  waste  land  into  cultivation. 

10601.  That  is  the  definition  of  reclamation? 
— That  is  the  definition  of  reclamation. 

10602.  A man  who  removes  an  immense 
quantity  of  rocks  and  stones  from  a field  which 
had  previously  been  in  use,  his  work  is  not 
counted  as  a reclamation  ? — That  is  reclamation  ; 
removal  of  rocks  and  stones  may  often  be  in  the 
nature  of  reclamation. 

10603.  Often,  and  often  not  ? — Often  it  is  not. 
Scattered  stones  may  not  be ; that  is  not  counted 
as  reclamation. 

10604.  It  may  not  be  reclamation? — In  each 
particular  case,  whether  it  is  reclaimed  work  or 
not,  the  land  is  worth  more  than  it  was  before. 

10605.  Could  you  give  the  Committee  a list, 
or  a statement,  of  the  cases,  I mean  under  this 
classified  statement  of  the  cases,  in  which  has 
been  held  that  new  tenancies  have  been  created, 
and  tenants  have  been  excluded  from  the  Court 
by  the  creation  of  new  tenancies  since  the 
passing  of  the  Act  of  1881  ? — It  is  quite 
impossible. 

10606.  That  new  tenancies  have  been  created 
since  1882? — We  could  not  make  any  return  of 
that.  We  could  merely  say  that  tenants  have 
been  excluded  for  not  being  present  tenants. 
That  may  be  for  several  reasons. 

10607.  What  I want  to  know  is  if  you  can 
give  us  a statement  of  the  reasons  ? — In  which  a 
future  tenancy  would  arise  ? There  are  various 
ways  in  which  a future  tenancy  would  arise 
which  I think  have  been  already  pointed  out. 
There  are  some  cases,  they  have  not  been  very 
numerous  before  me,  in  which  lettings  from  year 
to  year  were  made  by  a tenant  for  life,  and 
then  the  tenant  for  life  dies,  and  the  rent 
was  taken  by  the  man  succeeding  in  remainder. 
That  would  be  one  class  of  cases ; another  class 
of  cases  has  been  mentioned  already,  in  which  a 
man,  having  mortgaged  his  estate,  afterwards 
makes  a letting,  and  the  mortgagee  afterwards 
goes  into  possession  and  demands  rent  from  the 
tenant  in  occupation.  That  in  law  is  the 
creation  of  a new  tenancy  on  the  terms  of 
the  old,  and  is  not  a continuance  of  the 
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Mr.  Dillon — continued. 

old.  Those  are  some  examples.  It  would  be 
very  difficult  to  enumerate  all  the  different  cases 
in  which  a future  tenancy  arises.  In  reference 
to  the  question  of  a tenancy  created  by  a tenant 
for  life,  unless  the  law  was  altered  generally, 
quite  irrespective  of  the  Land  Act,  I do  not  see 
how  any  amendment  of  the  Land  Act  could  be 
passed  as  the  law  stands  at  present.  If  a tenant 
for  life  makes  a letting  from  year  to  year  (unless 
it  was  practically  a case  that  never  arises),  un- 
less he  makes  the  letting  with  all  the  formalities 
necessary  for  a lease,  binding  under  some  Act  of 
Parliament,  such  as  the  Settled  Land  Act,  unless 
he  makes  it  by  deed  (which  he  never  does  in 
the  case  of  a yearly  tenancy),  that  does  not  bind 
his  successor ; it  is  quite  irrespective  of  whether 
it  i*  a case  that  comes  under  the  Land  Act  or 
not. 

10608.  I want  to  have  an  analysis  made? — 
You  cannot  make  an  analysis,  it  would  be  per- 
fectly impossible  to  say  all  the  circumstances 
under  which  a future  tenancy  might  arise. 

10609.  I mean  of  the  circumstances  under 
which  it  has  arisen  ? — I cannot  tell  you,  unless 
you  ask  the  individual  case.  As  far  as  I am  con- 
cerned I do  not  remember  any  cases  except 
these  two  I have  mentioned,  there  may  be  other 
cases. 

106 i0.  A case  has  been  brought  under  my 
notice  which  I will  put  to  you  to  know  whether 
this  would  be  a case.  A man  paid  a fine  of 
1,000Z.  for  a lease  in  1858  of  a farm,  and  it  was 
subsequently  discovered  that  the  persons  who 
gave  him  that  lease  had  no  right  to  give  the 
lease,  and  had  no  power  to  give  the  lease  except 
at  the  best  rent,  and  without  any  foregift.  He 
was  left  in  possession  throughout  the  whole  of 
the  lease,  not  disturbed  until  it  expired  in  the 
year  1887,  and  the  rent  being  a high  one  he 
came  fonvard  this  year  and  sought  to  have  a fair 
rent  fixed  ? — Yes,  it  was  objected,  naturally,  that 
the  lease  was  void  and  a tenancy  from  year  to 
year  was  created  ; I think  that  would  be  decided 
in  accordance  with  the  law. 

10611.  Would  not  that  be  a case  of  great 
hardship  ? — It  is  a hardship  that  anybody  should 
take  under  a bad  title.  The  same  thing  applies 
quite  irrespective  of  the  land  law.  Any  man 
who  takes  a lease  from  a limited  owner  in  excess 
of  the  powers  of  that  limited  owner  suffers.  It 
is  not  a thing  connected  with  the  land  law  alone. 
If  I took  a house  Out  there  from  a man  who  is 
only  a tenant  for  life,  and  paid  a fine  of  1,000/., 
and  it  turns  out  that  he  had  no  right  to  take  the 
fine,  then  when  he  dies  the  1,000/.  is  lost. 

10612.  In  this  case  the  lease  had  expired,  and 
it  was  because  of  the  technical  creation  of  a new 
tenancy  that  the  man  was  barred  ? — It  was  be- 
cause the  lease  was  void,  and  the  person  who 
came  in  was  not  bound  by  the  lease,  and  by 
receiving  rent  created  a tenancy  from  year  to 
year. 

10613.  What  I mean  is,  whether  that  does  not 
seem  to  be  a case  of  hardship  that  he  should  be 
barred  from  the  ordinary  incidents  of  a tenancy 
from  year  to  year? — It  would  be  a very  hard 
thing  to  say  that  any  tenant  for  life,  who  has 
only  a limited  power  of  leasing,  should  have 
power  to  make  leases  which  are  in  excess  of 
that  power.  For  instance,  if  a tenant  for  life  is 
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only  allowed  to  lease  for  a certain  number  of 
years  at  the  best  rent,  it  would  be  a great  change 
in  the  law  to  say  that  he  might  lease  for  a 
different  number  of  years  and  not  at  the  beat 
rent.  That  may  be  a hardship. 

10614.  That  is  not  my  point  exactly.  What 
I want  to  put  to  you  is  whether  this  is  not  a 
failure  of  the  law,  inasmuch  as  the  tenant  was  in 
continuous  occupation  of  that  holding,  unbroken 
occupation,  for  a great  many  years,  long  anterior 
to  the  Land  Act ; and  that  owing  to  the  technical 
failure  with  regard  to  the  lease  and  the  creation 
of  his  new  tenancy,  he  is  deprived  of  the  benefit 
of  the  Land  Act? — I do  not  look  upon  it  as 
a technical  failure,  I look  upon  it  as  a most  sub- 
stantial thing.  He  took  a lease  from  a man  who 
was  not  empowered  to  give  the  lease,  and  his 
lease  came  to  an  end  at  the  death  of  that  man, 
and  somebody  else  succeeded  and  took  rent.  It 
is  a very  unfortunate  thing  for  the  individual,, 
but  it  often  happens  from  not  investigating  the 
title  of  the  man  who  made  the  lease.  One  would 
imagine  if  a man  were  paying  a substantial  fine 
he  would  ascertain  whether  the  man  who  was 
granting  the  lease  was  capable  of  making  it. 

Mi1.  Clancy. 

10615.  In  the  Villiers  Stuart  case  Mr.  Dillon 
read  your  judgment,  in  which  the  reasons  for 
your  decision  are  very  fully  given.  Is  there 
anything  in  that  judgment  about  the  occupation 
interest  of  the  tenant? — No,  it  was  not  touched 
on  in  any  way. 

10616.  You  did  not  take  it  into  account? — 
We  took  it  into  account,  the  same  as  we  always 
take  it  into  account,  because  the  valuation  given 
to  us  was  a valuation  of  the  land  as  it  stands 
now  in  the  hands  of  the  tenant,  but  not  speci- 
fically. I have  mentioned  already  to  the  Com- 
mittee that  the  net  question  has  never  been 
raised  directly. 

10617.  You  could  not  give  us  any  idea  as  to 
what  effect  you  give  to  your  judgment  in  regard 
to  the  occupation  right  ? — I could  not  give  you 
anything  except  what  I have  said  already  to-day. 

I would  not  like  myself  to  say  what  the  limits 
of  it  would  be,  or  the  limits  of  its  value. 

10618.  Yet  the  occupation  right,  according  to 
the  Act  of  1870,  is  a very  important  one.  Under 
the  Act  of  1870  the  tenant  in  that  case  could 
have  got  for  disturbance  of  his  occupation  right 
seven  years’  rent? — Yes. 

10619.  Is  it  really  the  practice  that  you  never 
take  into  account  that  fact  ? — You  do  not  take 
strictly  into  account  anything  about  the  occupa- 
tion at  all,  except  you  assume  that  the  valuation 
that  has  been  put  upon  it  is  a valuation  of 
the  lands  as  they  stand  in  the  hands  of  the 
tenant, 

10620.  I want  to  ask  you  a question  or  two 
about  costs.  What  is  the  rule  as  to  costs  in 
proceedings  under  the  Land  Act  of  1881  ? — In 
the  Court  of  the  Sub-Commission  each  party 
bears  his  own  costs. 

10621.  That  was  not  the  case  in  proceedings 
under  the  Act  of  1870  ? — No,  quite  a different 
kind  of  question  arises  there. 

10622.  Whatever  the  question  was  in  that 
case,  the  costs  were  generally  allowed  to  the 
3 Z tenant  ? 
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tenant  ? — If  the  tenant  succeeded.  I mean  to 
say  he  got  the  costs  not  exceeding  10/.,  or  some- 
thing of  that  sort. 

10623.  If  you  look  at  Cherry,  at  page  486,  it 
is  stated -there  that  the  costs  are  usually  allowed 
to  the  tenant,  except  where  very  unreasonable 
claims  are  made? — If  he  establishes  his  claim, 
unless  it  turns  out  to  be  a frivolous  claim,  he 
will  get  his  costs. 

10624.  Under  the  Act  of  1881  he  is  allowed 
to  bear  his  own  costs,  even  though  he  succeeds  ? 
— Yes  ; because  it  is  a kind  of  fixing  of  rent  by 
the  State,  not  by  the  wish  of  the  landlord. 

10625.  Will  you  look  at  page  585  of  Cherry. 
There  the  rules  as  to  costs  upon  rehearings  in 
your  court  are  given  ? — Y es. 

10626.  When  the  landlord  appeals  the  costs  are 
given  according,  apparently,  to  the  result  of  the 
case ; that  is  to  say,  if  the  tenant  loses  he  pays,  and 
if  the  landlord  loses  he  pays  ? — In  that  case,  if  the 
landlord  appeals,  and  the  judicial  rent  is  affirmed 
or  reduced,  the  tenant  gets  his  costs. 

10627.  I am  taking  the  whole  class  of  contin- 
gencies, and  I say  that  when  the  landlord  appeals 
it  appeal's  to  be  the  case  that  the  costs  follow  the 
result  ? — If  the  judicial  rent  is  affirmed. 

10628.  Generally  speaking  ? — It  does  not 
necessarily  follow.  Of  course,  if  the  judicial 
rent  is  increased  each  party  abides  his  own  costs, 
unless  the  original  rent  is  restored. 

10629.  Look  at  the  list  of  these  cases;  if  the 
former  rent  be  restored  the  tenant  pays  the 
costs? — That  is  the  only  event  in  which  the 
tenant  pays  the  costs. 

10630.  Look  at  the  last  of  the  second  series  of 
cases  where  a tenant  appeals,  if  the  judicial  rent 
be  reduced  each  party  abides  his  own  costs ; 
there  the  tenant,  although  he  wins  the  case,  has 
to  pay  his  own  costs  ? — It  exactly  corresponds 
with  the  former  case.  If  the  judicial  rent  is 
increased  each  party  abides  his  own  costs  unless 
the  rent  is  restored-  You  will  see,  with  the 
exception  of  one,  it  corresponds  with  something 
else  in  the  other.  In  the  one  case  if  the 
judicial  rent  is  affirmed  the  tenant  is  entitled 
to  costs ; in  the  second,  if  the  judicial  rent 
is  affirmed  the  landlord  is  entitled  to  costs ; 
in  the  first  case  if  the  judicial  rent  is  reduced 
the  tenant  is  entitled  to  costs,  and  in  the 
second  case  if  the  judicial  rent  is  increased  the 
landlord  is  entitled  to  costs  ; if  there  is  an 
alteration  neither  party  gets  any  costs,  except  in 
the  solitary  instance  where  the  Court  restores  the 
old  rent. 

10631.  I do  not  see  anything  to  correspond 
exactly  with  the  last  of  the  cases  put  ? — There 
could  not  be  anything  to  correspond,  because  it 
is  a case  in  which  the  landlord  ha3  reinstated 
the  old  rent  that  existed  before  any  proceedings 
were  taken ; nothing  would  correspond  with  that 
in  the  case  of  tenants. 

10632.  There  is  a case,  if  the  judicial  rent  be 
reduced,  when  the  tenant  appeals;  that  is  a case 
in  which  the  tenant  wins  the  case,  and  neverthe- 
less he  has  to  pay  his  own  costs  ? — He  abides 
his  own  costs  when  the  judicial  rent  is  reduced. 

10633.  I want  to  ask  you  a question  or  two  as 
to  the  procedure  in  cases  in  which  the  parties 
have  sent  an  originating  notice  and  joint  applica- 
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tion  to  fix  a fair  rent  l — A joint  application  by 
landlord  and  tenant. 

10634.  Yes;  are  there  many  such  cases? — 
The  only  cases  where  they  arise  are  where  land- 
lord and  tenant  agree  to  have  a rent  fixed  by 
two  of  our  court  valuers  or  a court  valuer. 
That  is  the  only  case  which  arises,  and  Wc  nave 
not  a large  number  of  those.  There  are  about 
1,300 ; there  is  no  object  in  the  parties  joining  in 
other  cases,  because  the  tenant  can  proceed 
without  requiring  the  landlord  to  be  a party. 

10635.  Am  I right  in  saying  that  in  these 
cases  formerly  the  question  of  the  rent  was 
referred  to  valuers  who  were  unconnected  with 
your  Commission,  to  special  valuers  ? —I  do  not 
know  how  that  is,  I do  not  know  of  any  such 
practice. 

10636.  To  whom  are  they  referred  now  ? — 
Now,  whenever  the  parties  agree  we  send  two 
down,  two  court  valuers,  or  two  Sub-Commis- 
sioners, and  then  fix  a rent  on  their  report,  but 
there  are  very  few  such  cases. 

10637.  Is  there  any  hearing  in  court? — No 
hearing  in  court  at  all. 

10638.  Does  it  ever  come  before  the  Court? — 
The  only  way  in  which  it  comes  before  us  is  in 
this  way  : the  tenant  sometimes  shows  cause  by 
our  procedure  against  the  rent  which  was  fixed. 
The  rent  is  only  fixed  conditionally  in  the  first 
instance,  and  if  the  tenant  shows,  or  the  landlord 
shows,  as  the  case  may  be,  that  the  valuers  have 
erred  in  point  of  law,  and  have  not  taken  certain 
things  into  consideration  which  they  ought  to 
take  into  consideration,  for  instance,  have 
treated  the  improvements  as  landlord’s  when 
they  ought  to  be  tenant’s,  or  vice  versa,  then  we 
send  it  back  to  them  to  revise  the  rent  on  the 
true  basis,  whatever  it  may  be. 

10639.  Can  you  give  us  any  idea  as  to  the 
proportion  of  cases  in  which  costs  have  been 
disallowed  ? — l could  not  tell.  The  total  number 
of  rents  that  have  been  fixed  in  this  way  is  1,391. 

10640.  Under  that  system  ? — Yes.  One  of  the 
objections  to  the  system  is  that  there  is  no  appeal 
except,  as  I say,  on  a question  of  law.  On  the 
question  of  value  there  is  no  appeal. 

10641.  Now,  as  to  the  custom  of  transfer  of 
cases  from  the  County  Court  to  the  Land 
Commission,  I believe  I am  right  in  saying  that 
either  party  has  a right  to  transfer  the  pro- 
ceedings ? — He  has  a right  to  transfer  the  pro- 
ceedings unless  some  very  strong  cause  for 
retaining  it  in  the  County  Court  is  shown. 

10642.  Unless  a transfer  should  be  shown  to 
be  unjust  and  unreasonable? — As  a rule  it  is 
transferred  to  the  Land  Commission  as  a 
matter  of  course,  unless  either  party  is  damnified 
by  that.  Formerly  the  chief  ground  of  objection 
to  the  transfer  was,  that  it  would  delay  the 
hearing  of  the  case  ; a speedy  hearing  could 
be  got  in  the  County  Court.  Now  that  the 
arrears  of  work  in  the  Sub-Commission  have  been 
swept  off,  that  objection  no  longer  exists  in  prac- 
tice. You  can  have  the  case  heard  as  rapidly 
before  a Sub-Commission  as  before  the  County 
Court. 

10643.  Are  you  able  to  say  whether  the 
applications  to  the  County  Courts  to  fix  rents 
are. uniform  all  over  the  counties  of  Ireland,  or 
are  they  made  specially  in  certain  counties  ? — I 
really 
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really  cannot  say.  There  are  some  counties  in 
which  there  are  more  cases,  as  undoubtedly  you 
will  see  by  the  returns.  In  some  counties  there 
are  a great  many  more  applications  than  in 
others.  I cannot  profess  to  assist  the  Committee 
as  to  what  the  reason  for  that  may  be. 

10644.  Who  pays  the  expense  of  these  cases 
of  transfer? — It  is  a nominal  expense. 

10645.  There  must  be  a motion  in  Court  to 
transfer  the  case  ? — There  must  be  a notice 
served,  and  then,  if  there  is  no  cause  shown, 
as  a matter  of  course  the  order  is  made. 

10646.  Could  you  tell  us  of  the  cases  com- 
menced in  the  County  Courts,  how  many  have 
been  transferred  to  the  Land  Commission? — 
I suppose  that  appears  in  the  reports.  From 
the  22nd  of  August  1881  to  the  31st  of  March  in 
the  present  year  there  have  been  9,034  yearly 
tenancy  cases  transferred  from  the  County  Court 
to  the  Land  Commission,  and  1,340  leasehold 
cases. 

10647.  When  a landlord  applies  to  have  a 
case  transferred  from  the  County  Court  to  the 
Land  Commission,  what  is  the  ground  generally 
alleged  for  the  application  ? — I do  not  think 
there  is  any  special  ground  alleged  at  all  in  our 
forms.  Mr.  Justice  O’Hagan,  when  he  settled 
the  practice  originally,  came  to  the  conclusion 
that  it  was  a matter  of  right  to  have  a transfer 
unless  some  cause  is  shown  to  the  contrary. 
Instead  of  requiring  any  cause  to  be  shown  for 
the  transfer  we  merely  require  a cause  to  be 
shown  against  the  transfer. 

10648.  Therefore,  the  landlord  has  to  make 
no  case  whatever  when  he  wants  a transfer  from 
the  County  Court  to  the  Land  Commission  ? — 
In  the  first  instance  he  makes  no  case  at  all. 
He  merely  says  that  he  applies  to  have  a 
transfer,  and  then  the  tenant  states  any  reason 
he  can. 

10649.  The  burden  of  proving  that  the  Court 
to  which  the  tenant  has  chosen  to  resort  is  the 
best  one  is  thrown  upon  him  ? — The  view  that 
was  taken  on  the  terms  of  the  Act  by  Mr. 
Justice  O’Hagan  was,  that  it  was  a matter  of 
right  to  have  the  transfer,  unless  there  was  some 
special  reason  to  the  contrary.  The  notice  is  in 
this  form  : “ I apply  to  the  Land  Commission  to 
transfer  the  proceedings  in  this  case  from  the 
Civil  Bill  Court  of  the  County  of,”  so  and  so, 
“to  the  Land  Commission.” 

10650.  I am  right  in  saying  that  the  burden 
of  showing  that  that  is  an  application  which 
ought  not  to  be  granted  is  thrown  upon  the 
tenant? — That  is  an  application  which  will  be 
granted,  unless  there  is  some  special  reason  to 
the  contrary. 

10651.  The  tenant  has  to  show  the  reason? 
— The  tenant  has  to  show  the  reason.  There  are 
applications  sometimes  made  by  landlords  to  trans- 
fer from  the  Civil  Bill  Court. 

10652.  Many? — No,  not  many,  because  it 
would  be  practically  only  in  the  event  of  the 
landlord  instituting  a proceeding  in  the  County 
Court.  Under  certain  circumstances,  as  you  are 
aware,  the  landlord  can  serve  an  originating 
notice  if  he  demands  an  increased  rent. 

10653.  What  is  the  method  of  listing  cases 
before  the  Sub-Commissioners  at  present ; how 
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is  it  done  ; : is  it.  by  poor  law  unions  ?— The 
mode  of  listing  the  cases  before  the  Sub -Com- 
mission is  a matter  in  charge  of  Mr.  Fitz- 
Gerald, upon  which,  1 think,  he  gave , evidence 
before  the  Committee;  I have  absolutely  noth- 
ing to  do  with  it,  that  is  his  department.  The 
general  idea  of  course  is,  they  select  whatever 
part  of  the  county  there  are  most  cases  to  be 
heard  in  ; they  group  them  together  according  to 
the  electoral  divisions,  and  they  select  the  most 
suitable  places  to  hear  them,  and  then  send  them 
down  to  the  Sub-Commission. 

10654.  I just  want  to  ask  one  question  more 
about  what  you  would  do  in  cases  in  which 
money  is  borrowed  for  the  purposes  of  drainage 
or  improvement ; take  the  case  in  which  a land- 
lord under  the  Land  Improvement  Acts 
borrows  a certain  sum  of  money  and  expends  it 
on  the  holding,  and  the  landlord  adds  to  the 
rent  what  may  be  equivalent  to,  or  greater  than 
what  he  pays  by  way  of  annual  charge  to  the 
Board  of  Works? — The  way  we  act  in  the  case 
is  this : sometimes  that  goes  on  for  a long  number 
of  years  in  which  the  tenant  pays  all  the  instal- 
ments to  the  Board  of  Works,  that  instalment  is 
repayable  on  the  principle  in  the  original  Act  of 
61.  for  every  100Z.  that  were  borrowed,  so  that  if 
a tenant  pays  6/.  a year,  that  is  in  respect  of  a 
capital  expenditure  of  100/.,  and  that,  as  well  as 
I can  recollect,  for  a term  of  21  years.  If  that 
has  gone  on,  we  will  say  for  half  the  term  for 
which  the  instalment  is  payable,  we  treat  it  that 
the  tenant  has  thereby  acquired  one-half  of  the 
improvement,  and  then  in  fixing  the  rent  we 
impose  a liability  on  the  landlord  to  pay  the 
instalment  for  the  future,  and  treat  one-half  of 
the  improvement  as  acquired  by  the  tenant,  and 
the  other  half  as  remaining  the  landlord’s.  If,  on 
the  other  hand,  in  a possible  case,  the  whole 
term  had  expired,  and  the  tenant  had  gone  on 
during  the  whole  term  paying  the  instalment,  we 
treat  the  improvement  as  entirely  the  tenant’s. 
If  it  was  an  intermediate  case,  we  divide  it 
between  them. 

10655.  What  exactly  do  you  do  when  you 
say  you  treat  it  as  the  tenant’s? — Let  us  fix  the 
idea.  We  will  take  the  case  of  it  being  expended 
on  buildings,  and  we  will  say  during  the  entire 
term  for  which  the  instalment  is  payable  to  the- 
Board  of  Works  the  tenant  has  in  fact  paid  to 
the  landlord  the  instalment  by  way  of  additional 
rent.  We  treat  those  buildings  as  now  the 
tenant’s  buildings,  and  exempt  him  from  any 
rent  in  respect  of  them.  If,  on  the  other  hand,  he 
had  only  paid  the  instalment  for  half  the  period, 
we  treat  the  landlord  as  having  still  some  interest 
in  the  building,  and  for  the  remaining  half  of 
the  term  he  would  have  to  pay  the  instalment. 

10656.  Is  that  a case  in  which  you  give  effect 
to  the  principle  laid  down  in  Adams  v.  Dunseath 
as  to  the  doctrine  of  enjoyment  ? — I do  not 
think  the  principle  of  Adams  v.  Dunseath  has 
anything  to  do  with  it  at  all.  If  the  building,  or 
whatever  the  improvement  is,  has  been  paid  for 
by  the  tenant,  we  treat  it  as  a tenant’s  improve- 
ment. If  it  has  been  partially  paid  by  the 
tenant  we  treat  it  to  that  extent  as  the  tenant’s 
improvement,  and  if  the  instalment  still  remains 
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payable,  the  liability  is  imposed  by  law  on  the 
landlord,  and  no  longer  upon  the  tenant. 

10657.  That  is  not  a case  to  which  you  apply 
the  doctrine  of  enjoyment  due  ? — That  is  one  of 
the  numerous  cases  that  come  before  us.  The 
other  case  I mentioned  already  is  if  the  landlord 
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Monday , 23 rd  July  1894. 


MEMBERS  PRESENT  : 


Mr.  Brodrick. 

Mr.  Carson.  , 

Mr.  Clancy. 

Mr.  Dillon. 

Mr.  Hayes  Fisher. 
Mr.  Fuller. 

Mr.  T.  M.  Healy. 
Mr.  W.  Kenny. 


Mr.  Leese. 

Mr.  Macartney. 
Mr.  M'Cartan. 

Mr.  John  Morley. 
Mr.  T.  W.  Russell. 
Mr.  Sexton. 
Colonel  Waring. 


The  Right  Honourable  JOHN  MORLEY,  in  the  Chair. 


Mr.  Justice  Bewley,  again  called  in  ; and  further  Examined. 


Mr.  Sexton. 

10658.  I understood  you  to  say  that  87 
appeals  had  been  taken  up  from  you? — Yes, 
more  than  87  had  been  taken,  but  87  had  been 
actually  heard  by  the  Court  of  Appeal.  I 
mentioned  that  there  were  17  additional  appeals 
which  had  been  taken,  but  had  been  settled  or 
withdrawn. 

10659.  That  was  higher  than  the  average  for 
the  whole  period,  was  it  not  ? — I do  not  know.  I 
cannot  tell,  but  one  of  the  reasons  why  the 
average  may  be  higher  is  in  consequence  of  new 
appeals  under  the  Act  of  1887,  and  the  Redemp- 
tion of  Rent  Act. 

10660.  The  number  for  the  whole  period  was 
about  200? — Lord  Justice  FitzGibbon  has 
stated  accurately  what  the  number  is. 

10661.  I think  you  said  that  28,  or  one-third, 
of  those  decisions  were  reversed?— Yes. 

10662.  And  of  those,  19  had  been  in  favour 
of  the  tenant  ? — Yes,  I think'  that  was  the  exact 
number. 

10663.  Did  these  include  important  cases  ? — 
I think  I can  tell  you  what  they  were. 

10664.  I would  wish  to  avoid  all  reference  to 
particular  cases;  I ask  you  the  general  ques- 
tion, did  these  19  include  important  cases? — 
The  19  included  some  very  important  cases ; I 
could  mention  some  of  them.  Some  of  them 
involved  very  important  questions  of  principle. 

10665.  Could  you  furnish  a memoranda  show- 
ing the  effect  of  your  decision  and  the  effect  of 
the  reversal  ? — I think  it  would  be  impossible  to 
do  that. 

10666.  Could  you  give  the  subject  of  the  case  ? 
— I could  give  the  subject  of  the  case,  but  it 
would  be  quite  impossible  to  say  in  how  many 
cases  that  had  influenced  a subsequent  decision. 

10667.  I do  not  ask  you  to  give  that,  but  if 
you  could  state  in  any  terms,  however  general, 
the  effect  of  your  judgment,  and  the  point  re- 
versed or  the  matter  reversed,  it  would  be  of 
great  use  to  the  Committee  ? — I could  prepare 
a memoranda  showing  the  subject,  but  1 could 
not  say  in  any  way  how  many  cases  had  been 
affected  by  that  decision  afterwards. 
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10668.  Of  the  60  appeals  in  which  your  judg- 
ment was  affirmed,  can  you  remember  how  many 
were  in  favour  of  the  landlord  ? — Oh,  yes. 

10669.  How  many  of  them  ? — I could  not  tell 
you  without  referring. 

10670.  I do  not  wish  you  to  take  the  trouble 
of  an  enumeration  ? — I could  make  out  a list,  but 
1 could  not  tell  off-hand  how  many. 

10671.  You  have  no  idea? — Except  in  a very 
general  way,  which  might  mislead  the  Com- 
mittee. I have  the  registrar’s  list  here  of  the 
cases  heard  during  the  time,  showing  the  num- 
ber that  were  reversed,  and  the  number  that 
were  affirmed,  and  I could  see  easily  by  that 
which  were  in  favour  of  the  landlord  and  which 
were  in  favour  of  the  tenant. 

10672.  Has  that  been  handed  in  ? — I think 
that  was  handed  in  by  Lord  J ustice  FitzGibbon, 
or  a larger  list;  I only  got  the  list  from  the 
registrar  during  my  own  time,  of  course.  I do 
not  know  whether  it  would  be  of  any  assistance 
to  the  Committee,  but  I have  noted,  in  this  list, 
the  cases  that  have  been  reported  in  any  of  the 
reports.  I think  there  are  40  of  them  that  have 
been  reported  in  some  shape  or  form. 

10673.  Have  you  handed  in  any  list  showing- 
the  subject  of  the  whole  number  of  the  appeals,, 
distinguishing  between  the  appeals  in  which  your 
judgment  was  affirmed  and  the  appeals  in  which 
your  judgment  was  reversed? — I have  made  no 
such  list. 

10674.  I wish  you  would  do  so?— I will. 

10675.  What  is  the  tenure  of  office  of  the 
Sub-Commissioners  ? — The  tenure  of  office  of 
the  Sub-Commissioners  is  the  same  tenure  as  that 
of  any  civil  servant  of  the  Crown ; that  is,  I 
apprehend,  “ during  good  behaviour.” 

10676.  The  legal  Sub-Commissioner,  I think, 
is  somewhat  different  ? — I think  not. 

10677.  I think  he  is  dealt  with  as  a county 
court  judge  ? — No  ; he  has  precisely  the  same 
tenure  as  that  of  a civil  servant,  under  the  Land 
Purchase  Act  of  1891. 

10678.  Are  they  appointed  upon  your  recom- 
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mendation  ? — Oh,  no.  All  those  that  we  have 
now  were  in  office  before  the  passing  of  the  Act 
of  1891.  They  were  then  holding  temporary 
appointments.  After  the  Act  of  1891,  such  of 
them  as  were  considered  best  suited  were  made 
permanent  officers  by  the  Executive  after  re- 
ceiving a report  from  the  Lund  Commissioners. 
We  sent  in  a report,  and  in  the  list  of  lay  Com- 
missioners we  included  a great  many  more  than 
there  were  vacancies  for  and  than  the  Executive 
chose. 

10679.  In  case  of  cause  arising  for  the  re- 
moval of  a Sub-Commissioner,  would  the  Land 
Commission  intervene  ? — W e have  nothing  to  do 
with  removals. 

10680.  Is  that  the  function  of  the  Executive 
purely  ? — Y es,  that  is  the  Executive ; I speak 
from  recollection.  My  recollection  is  that  it  is 
the  Executive  who  appoint  and  the  Executive 
who  remove. 

10681.  But  you  may  remove  a Sub-Commis- 
sioner from  place  to  place  ? — Y es,  if  it  is  necessary 
for  the  purpose  of  business,  or  for  convenience. 

10682.  Whether  he  is  legal  or  lay  ? — Whether 
he  is  legal  or  lay,  naturally. 

10683.  And  if  he  is  a lay  Commissioner  you 
may  remove  him  from  judicial  functions  and 
make  him  a valuer  ? — Yes,  we  may  ; certainly. 
They  are  all,  in  fact,  Assistant  Commissioners; 
there  is  no  distinction  between  them  in  their 
position,  but  some  are  employed  in  judicial 
functions  as  members  of  a Sub-Commission,  and 
others  are  employed  for  valuing. 

10684.  With  regard  to  any  lay  member  of  a 
Commission,  you  and  your  colleagues  have  the 
power  at  any  time  to  remove  him  from  the 
exercise  of  any  judicial  function,  and  to  make 
him  simply  a valuer  ? —Simply  a valuer,  yes  ; 
make  him  a court  valuer,  as,  for  instance,  lately 
owing  to  the  diminution  of  business,  and  the 
death  of  Mr.  Trench,  one  of  the  legal  Sub-Com- 
missioners, it  was  necessary  to  take  off  a number 
of  Sub-Commissioners,  and  they  were  made 
valuers. 

10685.  Why  should  not  you  employ  them  in 
purchase  cases  ? - Some  of  them  are  employed  in 
purchase,  and  some  of  them  are  employed  in 
valuing  for  appeals. 

10686.  And  in  any  other  part  of  your  work  ? 
— Yes,  they  are  all  interchangeable  in  theory. 
There  are  three  or  four  kept  permanently  on 
purchase  work,  and  are  never  sent  down  to  any 
other  work. 

10687.  I understood  you  to  say  that  the  Land 
Commission  have  not  thought  it  proper  to  in- 
struct. the  Sub-Commissioners  as  to  the  discharge 
of  their  duties,  lest  it  might  interfere  with  their 
judicial  independence  ? — -I  wish  to  convey  to  the 
Committee  that  we  do  not  think  we  have  any 
right  to  instruct  them  on  principles  of  valuation. 
As  to  their  general  conduct,  of  course,  we  can 
instruct  them  as  to  the  way  in  which  they  are  to 
conduct  their  business,  matters  of  procedure  and 
the  like,  and  other  matters ; but  we  conceive 
that  we  have  no  right  to  lay  down  any  rules  for 
valuation.  That  was  the  opinion  of  Mr.  Justice 
O’Hagan  so  far  back  as  1882,  and  that  has  been 
acted  on  ever  since. 

10688.  But  the  judicial  independence  of  a man, 
who  can  be  removed,  as  a matter  of  departmental 
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convenience  any  day,  and  put  to  discharge  en- 
tirely non-judicial  functions,  is  limited,  of 
course?— No  Sub-Commissioner  has  ever  been 
removed  from  a Sub  Commission  and  made  a 
valuer,  except  for  the  reason  that  there  was  no 
work  for  him  to  do. 

10689.  I am  not  imputing  motives,  I am 
merely  suggesting  to  you  that  the  liability  to 
such  removal  limits  the  independence  ? — Yes  ; if 
the  Land  Commissioners  should  act  improperly 
and  have  improper  motives,  of  course  it  would  be 
in  their  power  to  do  so.  If  they  choose  to  remove 
a man  for  some  object  of  their  own,  not  really 
connected  with  the  administration  of  the  Land 
Acts,  it  would  be  in  their  power  to  do  so ; but 
it  would  be  a great,  dereliction  ol' duty  on  their 
part. 

10690.  I did  not  proceed  to  any  suggestion  of 
motive? — Oh,  no,  no;  I understand.  You  said 
that  that  was  possible,  I understand. 

10691.  I was  considering  the  effect  of  the 
system  upon  the  mind  of  the  Sub-Commissioner; 
do  you  think  that  an  instruction  to  him  as  to  any 
part  oi  his  duty  would  limit  his  independence 
mox-e  than  his  liability  to  be  removed  ? — There 
are  instructions  sent  to  the  Sub-Commis- 
sioners as  to  the  conduct  of  business;  I think 
there  are  printed  instructions. 

10692.  As  to  the  conduct  of  business  ? — As 
to  the  conduct  of  business  ; as  to  the  way  they 
are  to  conduct  their  business ; small  matters,  I 
mean  to  say,  warnings  to  them,  for  instance,  not  to 
accept  hospitality  in  the  neighbourhood  in  which 
they  are  acting,  nor  to  give  hospitality  to  any- 
body (that,  I think,  is  a very  right  suggestion), 
and  not,  of  course,  to  act  as  Sub-Commissioners 
on  any  estate  with  which  they  have  been  con- 
nected. 

10693.  Could  you  furnish  to  the  Committee  a 
copy  of  any  instructions  issued  at  any  time  to 
any  Sub-Commissioner  or  other  officer  in  respect 
of  the  discharge  of  his  daty  ? — I will  have  those 
sent  to  the  Committee. 

10694.  Now  it  is  a matter  of  duty  on  the  part 
of  the  Sub-Commissioners  to  fill  up  the  pink  re- 
port ? — Yes. 

10695.  The  pink  report  does  convey  very 
elaborate  instructions  ? — It  does.  It  is  much 
more  elaborate  than  it  was  originally. 

1U696.  They  are  obliged  to  classify  the  lands? 
— Yes. 

10697.  They  are  obliged  to  state  the  annual 
value  of  the  buildings  if  they  are  the  landlord’s  ? 
— Y es. 

10698.  And  to  say  what  has  been  added  for 
proximity,  or  deducted  for  remote  position,  and 
so  forth  ?— Yes,  all  those  have  to  be  stated. 

10699.  Many  particulars  ?— A great  many 
particulars.  That  form  (the  Committee,  I think, 
have  been  told  already)  was  settled  by  a committee 
of  Sub-Commissioners  after  considerable  delibera- 
tion. 

10700.  And  sanctioned  by  the  Land  Com- 
mission ? — And  approved  by  the  Land  Com- 
mission of  course,  with  the  concurrence  of  the 
Land  Commission. 

10701.  It  amounts  to  a direction  as  tothernode 
of  valuation  to  be  pursued  ? — It  amounts  to  a 
direction 
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direction  to  give  certain  particulars,  I cannot  say 
anything  more  than  that. 

1 0702.  And  the  classification  of  the  lands  (and 
the  area  of  the  different  classes  of  land)  indicate 
an  acreable  valuation? — Yes,  it  indicates  at  any 
rate  materials  for  an  acreable  valuation. 

10703.  And  the  requisition  as  to  carrying 
power  indicates  an  acreable  valuation  founded 
upon  produce  ? — The  carrying  power  indicates 
produce  in  case  of  pasture  lands  ; it  is  a convenient 
way  to  indicate  what  the  carrying  power  is. 

10704.  But  that  the  acreable  valuation  is  to  be 
guided  by  the  produce? — The  acreable  valuation 
is  to  be  guided  by  the  produce  in  every  case,  or, 
as  I said,  the  particulars  form  the  materials  for  an 
acreable  valuation. 

10705.  This  and  other  forms  have  been  in 
use  for  many  years  ; of  course  I do  not  hold 
you  responsible  for  anything  that  happened  be- 
fore your  time,  but  you  say  that  the  Sub-Com- 
missioners were  never  instructed  to  state  on  the 
pink  report  the  most  important  matter  of  all, 
and  that  is  the  allowance  made  for  the  occupation 
right  of  the  tenant? — No,  there  was  never  any 
instruction  as  to  that ; nor,  as  I have  mentioned 
already  to  the  Committee,  any  question  raised  in 
reference  to  it. 

10706.  It  seems  unaccountable  that  the  Com- 
missioners should  be  instructed  on  points  com- 
paratively minute,  and  that  instructions  upon  the 
main  point  (for  it  is  the  main  point)  should  be 
omitted  ? — I can  answer  that  in  this  way  : The 
Sub-Commissioners  are  not  instructed  as  to 
what  extent  they  are  to  take  prices  into  con- 
sideration, or  various  matters  of  that  kind  ; nor 
are  they  instructed  that  they  are  to  take  in  the 
question  of  the  tenant  being  in  occupation. 

10707.  Lord  Justice  FitzGibbon,  in  Adams  v. 
Dunseath,  was  of  opinion  that  the  fixing  of  fair 
rent  is  eminently  a matter  for  judicial  discretion  ? 
— -Yes,  to  a certain  extent,  subject  to  certain 
legal  principles. 

10708.  And  he  said  very  plainly  that  even 
though  you  delegated  the  powers  of  hearing  to 
Sub-Commissioners,  yet  the  responsibility  was 
fixed  by  the  law  upon  you  7 — I am  not  aware  that 
he  said  that.  Of  course,  if  he  did  say  it  he  said 
it ; I am  not  aware  of  the  passage. 

10709.  Would  it  not  have  been  a very  natural 
and  very  obvious  step  to  ask  the  Sub-Commis- 
sioners to  state  upon  this  pink  report  how  much 
they  had  allowed  for  the  occupation  right  of  the 
tenant,  or  how  much  lower  they  fixed  the  rent 
than  if  he  was  a stranger  ? — I can  only  say,  as  I 
said  before,  that  no  question  has  ever  been  raised 
about  it  by  anybody  ; and  as  far  as  I can  see, 
Adams  v.  Dunseath  left  it  an  open  question  as  to 
whether  that  occupation  interest  is  legally  recog- 
nisable or  not. 

10710.  Well,  1 doubt  that.  What  Lord 
Justice  Fitzgibbon  said  was,  that  he  would  not 
decide  the  question  (which  might  afterwards 
arise)  whether  the  tenant  had  an  interest  in 
addition  to  his  statutory  tenure  ? — And  his  right 
to  improvements. 

10711.  Certainly;  the  Lord  Justice  admitted 
the  right  due  to  the  statutory  tenure : that  is, 
the  occupation  right  ? — Of  course,  the  statutory 
tenancy  is  quite  a distinct  thing  from  the  occu- 
pation right,  as  I say. 

0.122. 
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10712.  The  statutory  tenancy  is  the  occupa- 
tion right  in  its  highest  fox-m  ? — I think  it  is 
quite  a distinct  thing;  I think  one  is  a possessory 
right,  the  other  a right  of  property,  so  to 
speak  ; the  one  is  a right  belonging  to  the  estate 
only  ; the  other  a right  more  in  the  nature  of 
goodwill. 

10713.  The  occupation  right  had  a certain 
value  even  before  the  Act  of  1870  ? — It  had. 

10714.  And  the  Act  of  1870  increased  its. 
value  ? — It  did. 

10715.  The  Act  of  1881  still  further  increased 
its  value  ? — The  Act  of  1881, 1 think,  left  it  very 
much  the  same  ; it  increased  the  value,  if  you 
will  allow  me  to  explain,  ot  the  tenant’s  estate  in 
the  land,  but  whether  it  increased  the  goodwill  in 
addition  to  the  tenant’s  estate  I really  do  not 
know  ; I have  never  considered  the  question 
sufficiently  to  express  a clear  opinion. 

10716.  That  is  to  say,  you  will  not  commit 
yourself  to  saying  that  an  occupation  right  in 
perpetuity  is  worth  more,  or  ought  to  be  counted 
more,  in  fixing  a rent  than  an  occupation  right 
terminable  by  eviction  ? — The  occupation  right  in 
perpetuity,  of  course,  would  be  more  valuable. 

10717.  I thought  so  ; and  I come  back  to  this, 
that  the  statutory  tenure  which  gives  a tenant  a 
perpetual  occupation  is  an  occupation  right  of  the 
highest  value  ? — It  gives  him  the  right  of  con- 
tinuing there  for  ever  if  he  observes  the  statutory 
conditions. 

10718.  You  were  a leader  at  the  Bar  for  many 
years  before  you  became  a judge? — I had  a oreat 
deal  of  practice  at  the  Bar. 

10719.  And  in  regard  to  the  Land  Acts  ? — I 
had  a great  deal  of  practice  under  the  Land  Acts 
both  before  the  Land  Commission,  the  Court  of 
Appeal,  and  occasionally  before  Sub-Commis- 
sioners. 

1U720.  And  I suppose,  from  your  position  at 
the  Bar,  that  you  usually  acted  for  the  landlord  ? 
— On  the  contrary,  I was,  I am  happy  to  say, 
employed  frequently  by  tenants,  and  in  some  of 
the  largest  cases  that  ever  came  before  the  Land 
Commission  or  the  Court  of  Appeal  for  tenants. 

I am  happy  to  say  that  at  the  Bar  I was  not  em- 
ployed by  any  particular  class,  but  by  anybody 
and  everybody  who  thought  my  services  would 
be  of  any  value  to  them. 

10721.  But  I should  suppose,  from  your  posi- 
tion at  the  Bar,  which  was  in  the  first  rank,  that 
the  landlord  would  be  the  person  able  mostly  to 
employ  you? — I do  not  know;  I had  a great 
many  cases  for  landlords  and  not  so  many  cases 
for  tenants. 

10722.  That  is  just  as  I would  assume? — 
Yes. 

10723.  Now  in  the  course  of  your  practice  at 
the  Bar  upon  the  Land  Acts,  whether  you  ap- 
peared for  the  landlord  or  the  tenant,  is  it  pos- 
sible that  the  question  never  arose  as  to  whether 
the  valuations  made  in  Court  took  fair  account  of 
the  occupation  right  of  the  tenant? — Never; 
never  to  my  knowledge  was  the  question  raised, 
never.  Perhaps  that  may  be  against  the  exist- 
ence of  the  occupation  interest,  but  I do  not  want 
to  give  up  my  belief  in  it  still. 

10724.  Had  you  never,  as  counsel  for  the 
landlord,  occasion  to  contest  such  a claim  ? — 
Never. 

.3  z 4 10725.  Ox- 
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10725.  Or  as  counsel  for  the  tenant  to  advance 
it  ? — Never. 

] 0726.  Have  you  now  fully  read  the  evidence  ? 
— I have  fully  read  the  evidence,  I think,  but 
unfortunately  some  of  my  copies  of  the  evidence 
went  astray  in  the  committee-room  here,  and  I 
was  left  without  them.  I have  read  them  all 
carefully  ; at  the  same  time  I am  not  in  a posi- 
tion to  stand  a cross-examination  on  anybody 
else’s  evidence. 

10727.  Oh,  no;  in  fact  I do  not  regard  my 
examination  as  cross-examining  you  at' all  ; I am 
asking  you  as  to  facts  which  you  are  quite  willing 
to  testify  to  ? — You  understand,  I have  not  such 
a minute  knowledge  of  the  evidence  given  by 
other  witnesses  as  might  enable  me  to  criticise  it, 
even  if  I were  disposed  to  do  so  (which  I most 
certainly  am  not). 

10728.  Have  you  read  Mr.  Bailey’s  evidence  ? 
— I have. 

10729.  Have  you  read  a paper  he  handed  in 
showing  the  exclusions  and  restrictions? — I 
have. 

10730.  Does  that  paper  give  an  accurate  view 
of  the  law  ? — I think  the  paper  was  perfectly  ac- 
curate. The  only  commentary  I would  put  upon 
it  at  all  is  this ; that  a great  many  cases  are 
stated  which  in  reality  are  only  particular  cases 
on  one  general  principle;  I mean  to  say,  for 
instance,  that  on  the  one  hand  he  mentions,  and 
very  properly,  a number  of  cases  held  to  be 
future  tenancies,  but,  on  the  other  hand,  that  is 
not  to  be  considered  exhaustive ; there  may  be 
other  cases  in  which  future  tenancies  would  arise 
that  would  come  under  one  general  head. 

10731.  If  there  be  anything  to  be  said  about 
it  it  is  that  there  is  under-statement  rather  than 
over-statement 7 — It  is  not  exactly  that  I mean 
to  say  they  are  not  at  all  to  be  treated  as 
cases  to  be  excluded  ; but  there  are  a number  of 
particular  instances  of  various  classes,  all  of 
which  seem  to  me  to  be  exclusions  directly  under 
the  language  of  the  Act  of  Parliament. 

10732.  Derived  from  the  Act  ? — Yes. 

10733.  Any  of  which  might  occur.  You  have 
read  his  evidence? — I have. 

10734.  So  far  as  it  gave  an  account  of  the 
development  of  the  law  by  decisions,  do  you  see 
any  reason  to  question  the  accuracy  of  his  state- 
ments ? — I respectfully  ask  leave  not  to  answer 
a general  question  of  that  nature,  for  I really 
could  not  say  that  I would  necessarily  concur 
with  every  individual  statement ; at  the  same  time 
he  may  be  perfectly  right  in  some  of  his  views  in 
which  I would  not  concur.  Mr.  Bailey,  I am 
happy  to  be  able  to  say,  is  a very  accomplished 
lawyer,  and  I have  the  greatest  confidence  in  his 
decisions  on  questions  of  law. 

10735.  The  last  case  I have  seen  reported  is 
one  in  which  a decision  of  Mr.  Bailey,  reversed 
by  the  Land  Commission,  was  affirmed  by  the 
Court  of  Appeal? — There  have  been  several 
such  ; but  I ask  leave  not  to  express  so  general 
an  opinion  on  his  evidence,  or  the  evidence  of 
any  other  witness. 

10736.  Does  any  question  of  importance  occur 
to  you,  as  a lawyer  and  as  a judge,  that  you 
think  it  would  be  important  for  the  Committee 
to  have  modified,  as  regards  the  view  expressed 
by  Mr.  Bailey  ? — I could  not  say  that.  I have 
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not  such  an  intimate  knowledge  of  his  statements 
as  would  enable  me  to  say.  I mentioned  one  point 
the  last  day  I was  here  : I think  he  assented 
sometimes  to  some  questions  that  were  put  to  him 
that  I am  perfectly  certain  on  reflection  he  would 
not  have  expressed  so  confident  an  opinion  upon. 
Possibly  I may  do  the  same  myself;  any  witness 
is  liable  to  do  that. 

10737.  But  where  he  set  himself  to  express  the 
law  in  terms,  you  think  he  was  accurate?— It 
would  be  a very  inconvenient  thing  that  I should 
reply  to  that.  Mr.  Bailey  does  not  require  any 
character  from  me ; he  is  well  known. 

10738.  Possibly  he  does  not.  Of  course  you 
have  observed  that  more  than  one-third  of  the 
agricultural  tenants  of  Ireland  are  not  accounted 
for  in  the  records  of  the  Land  Court,  regarding 
fair  rents? — Yes.  The  primary  difficulty  it 
seems  to  me  is  to  ascertain  how  many  tenants 
there  are  in  Ireland  who  would  come  within  the 
Act.  There  is  great  difficulty  in  ascertaining 
that. 

10739.  As  I make  out  the  figures  there  are 
300,000  rents  fixed,  and  there  are  about  486,000 
agricultural  tenants  according  to  “ Thom’s  Direc- 
tory ” which  is  a work  of  authority.  Now  I suppose 
we  may  divide  the  balance,  180,000,  into  pre- 
sent tenants  who  have  the  right  to  come  in, 
presents  tenants  who  have  not  the  right  to  come 
in,  and  future  tenants  ? — Oh,  there  are  a great 
many  others,  I suppose;  a document  that  has  been 
submitted  to  the  Committee  here  is  this  Parlia- 
mentary Paper,  Session  1891,  No.  260,  a copy 
of  a Return  laid  before  Parliament  showing  the 
number  of  the  holdings  in  Ireland,  and  the  total 
number  given  there  was  552,349  ; but  there  was 
a note  appended  to  that : “ The  number  of  hold- 
ings is  taken  from  the  agricultural  statistics  for 
1889,  but  includes  many  thousands  of  holdings 
which  could  not  come  under  the  Act  when  in 
operation,  e.g.,  those  already  dealt  with  under 
the  Ashbourne  and  former  Purchase  Acts,  lands 
occupied  as  villa  residences,  lands  in  the  occupa- 
tion of  landlords,  demesnes,  home  farms,  holdings 
the  purchase  of  which  would  require  a greater 
advance  than  3,000/.,  holdings  in  occupation  held 
under  perpetuities  at  nominal  rents.”  What  I 
want  to  call  the  attention  of  the  Committee  to 
is  that  that  enumeration,  at  any  rate,  includes, 
certainly  to  my  knowledge,  24,000  holdings  that 
have  been  purchased  under  the  Land  Purchase 
Acts  and  the.  Church  Temjjoralities  Acts,  and 
in  addition  to  that  it  includes  labourers’ 
holdings ; it  includes  all  the  villa  residences 
round  the  cities  and  towns  in  Ireland,  and 
includes  , a large  number  of  non-agricultural 
holdings. 

10740.  The  figure  I gave  you  was  486,000 
agricultural  holdings  ? — You  will  understand  me 
when  I say  that  I do  not  know  on  what  basis 
that  figure  is  arrived  at;  I think  there  is  a 
difficulty  in  ascertaining  the  number  of  agri- 
cultural holdings. 

10741.  You  have  no  means  of  knowing  how 
many  of  the  present  tenants  who  have  the  right 
to  come  in,  but  have  not  come  in,  have  been  de- 
terred by  one  cause  or  another  ; arrears  ; fear  of 
losing  turbary,  or  fear  of  the  cost  of  an  appeal  ? 
— I have  no  means  of  knowing  at  all.  Like  a 
great  many  other  persons,  I have  occasionally 
inquired 
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inquired  why  a tenant  from  year  to  year  only 
came  in  within  the  last  few  years,  and  generally 
the  answer  was  given  that  he  was  getting  an 
abatement,  either  that  or  that  he  was  in  arrear ; 
but  I could  form  absolutely  no  idea,  not  even  a 
guess,  as  to  how  many  teuants  are  kept  out  by 
reason  of  that. 

10742.  As  to  the  present  tenants  who  are  kept 
out  by  the  law,  you  have,  in  the  course  of  your 
evidence  suggested  that  considerable  modifica- 
tions might  very  well  be  made  ? — I gave  you  the 
return  of  the  numbers  that  had  been  actually 
excluded  by  decision  ; whether  there  are  any  out- 
side that  of  course  I do  not  know. 

10743.  Of  course  you  realise  that  that  affords 
no  measure  of  the  number  who  may  not  be  ex- 
cluded by  the  same  causes,  but  who  have  not 
come  in  ? — There  may  be  others. 

10744.  There  may  be  many  others;  for  in- 
stance, I suppose  each  case  of  exclusion  warned 
many  others  that  they  were  in  fact  excluded  ?— 
If  you  ask  my  individual  experience,  that  is  not 
so.;  I have  seen  so  many  cases  brought  into 
Court  where  it  appeared  so  perfectly  hopeless  to 
succeed  that  I do  not  think  that  people  are  de- 
terred much  by  former  decisions. 

10745.  You  do  not  think  that  if  a man  saw 
a case  which  he  knew  to  be  on  all  fours  with 
his  own  decided  against  the  tenant,  he  would  be 
kept  out  by  it  ? — I can  only  say  that  I have  seen 
a great  many  cases  that  seemed  to  me  to  be 
utterly  hopeless  cases  brought  into  Court,  not- 
withstanding that  there  were  decisions  which 
virtually  ruled  them. 

10746.  May  I ask  you  whether,  as  a matter 
of  judicial  interpretation,  interpreting  a remedial 
Statute  like  that  of  the  Act  of  1881,  which  in- 
tended to  prevent  excessive  rents,  regard  is  had 
to  the  general  object  of  the  Statute  primarily,  or 
whether  you  would  construe  that  Statute  like  anv 
other  upon  words  and  phrases  and  clauses?— 
flxat  Statute,  as  far  as  I understand  your  question, 
is  to  be  interpreted  along  with  all  other  Statutes 
of  a similar  character ; not  as  any  special 
Statute,  but  as  a Statute  to  be  construed, 
even  if  the  Act  had  not  said  so,  expressly  alono- 
with  the  Land  Act  of  1870,  and  to  be  construed 
along  with  the  Land  Act  of  1860. 

10747.  The  chain  of  judicial  decisions  since 
1881  has  made  apparent  to  the  ordinary  mind 
many  causes  of  exclusion  which  were  not  so 
apparent  at  the  time  when  the  Act  was  passed  ? 
— As  far  as  I can  see,  thex-e  is  no  judicial  decision 
which  has  created  any  new  ground  of  exclusion, 
but  cases  have  arisen  which,  perhaps,  persons 
did  not  contemplate  at  the  time  the  Act  passed, 
but  which  are,  nevertheless,  within  the  exclusions 
of  the  Act ; and  I take  as  an  illustration  that 
case  of  Moylan  v.  Finch,  which  has  been  referred 
to,  the  case  of  a letting  made  by  a tenant  for  his 
own  life.  Well,  that  possibly  was  not  contem- 
plated at  the  time  of  the  Act,  but  it  seems  to  me 
that  the  decision  in  that  case  follows  from  the 
Act,  although  I myself  personally  did  not  think 
so,  because  I reversed  the  Sub- Commission  in  that 
case,  and  I thought  the  tenant  might  be  included. 

10748.  Do  you  take  it  to  have  been  the 
general  intention  of  the  Legislature  that  an  Irish 
te^j^cultivating  land  by  agriculture  or  pasture 
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for  a living  or  for  profit  should  have  a fair  rent 
of  the  same  tenure  ? — I can  see,  of  course,  no 
intention  of  the  Legislature,  except  what  is  ex- 
pressed in  the  Act.  It  seems  to  me  that  the 
intention  of  the  Legislatux*e,  as  expressed  iix  the 
Act,  was  that  a tenant  (that  is,  a person  between 
whom  and  the  landlord-  the  relation  of  landlord 
and  tenant  existed)  of  a present  tenancy  (that 
xs,  that  the  tenancy  should  be  a “present 
tenancy),”  to  which  the  Act  applies  (that  is,  not 
one  of  the  excluded  tenancies')  should,  if  he  was 
in  occupation,  subject  to  the  qualification  stated 
m the  Act,  be  entitled  to  have  a fair  rent  fixed 
and  more  than  that  1 do  not  see  in  the  Statute! 
That  seems  to  me_  to  imply  then  that  if  he  was 
not  a tenant  or  if  he  was  not  in  occupation, 
or  if  he  was  not  a “present  tenant,”  or  if 
his  holding  was  one  of  those  excluded,  it  was 
not  the  intention  of  the  Legislature  that  he  should 
be  within  the  Act. 

10749.  In  the  course  of  your  evidence,  in 
reply  to  questions  with  regard  to  sub-lettino- ; 
with  regard,  I think,  to  non-agricultural  holdings 
in  some  cases  ; with  regard  to  town  parks  in 

some  cases;  demesne  land  also  in  some  cases;  and 
I think  lettings  for  temporary  convenience ; I 
think  you  have  suggested  that  the  law  rnio-ht  be 
usefully  modified  ?— Well,  my  recommendation  is 
not  quite  so  extensive  as  you  mention.  What  I 
said  jvas  this : that  as  to  a certain  class  of  sub- 
lettings, and  as  to  a number  of  cases  in  which 
tenants  are  excluded  in  consequence  of  a portion 
of  a holding  not  being  within  the  Act,  it  might 
be  well  to  amend  the  Act  in  that  respect,  be- 
cause I say  there  really  appears  to  me  to  be  very 
great  injustice  in  some  cases  of  that  kind. 

10750.  Also  as  to  sub-letting? — Also  as  to 
sub-letting. 

10751.  For  instance,  where  a landlord  demised 
or  let  land  to  a tenant  with  the  sub-letting  on  it, 
is  it  not  hard  that  the  tenant,  because  of  that 
sub-letting,  not  created  by  him,  should  be  ex- 
cluded from  a fair  rent  ?— That  is  so,  if  the  sub- 
letting is  of  a small  character ; but  if  the  sub- 
letting is  of  a large  character,  the  man  would  be 
simply  a middleman ; I mean  to  say,  if  the  land- 
lord let  600  acres,  and  590  of  them  were  in  the 
occupation  of  sub-tenants,  I certainly  would  not 
allow  that  man  to  go  in  and  fix  a fair  rent. 

10752.  You  would  see  no  objection  in  principle 
to  defining  the  ratio  that  must  not  be  exceeded? 

-No  ; I think  it  would  be  a most  convenient 
thing,  although  it  is  to  a cei’tain  extent  a rule-of- 
thumb  ; still,  it  would  be  better  to  define  the 
ratio,  and  I would  put  on,  not  merely  a ratio  of 
acreage,  but  a ratio  of  acreage  and  value,  not  ex- 
ceeding a certain  amoxmt  in  "area  and  value. 

10753.  A double  check  ? — Yes,  a double  check; 
because  in  certain  cases  a very  small  portion  of 
the  area  might  happen  to  be  a very  valuable  por- 
tion of  the  holding  and  vice  versa. 

15754.  Is  it-  fair,  do  you  think,  that  demesne 
land  demised  for  ever  should  always  be  demesne 
land  ? — Well,  I asked  on  Friday  not  to  be  asked 
questions  as  to  whether,  a thing  was  “ fair  ” or  not. 

10755.  Well,  if  you  will  not  assist  us  we  are 
in  rather  a difficulty  ? — I will  answer  it  in  one 
way.  If  the  land  which  is  demised  away  for 
ever  is  merely  a farm,  I think  it  is  hardly  fair  to 
^ A treat 
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treat  that  as  demesne  land  still ; if  the  land 
granted  for  ever  is  granted  as  a demesne  to  be 
used  as  a portion  of  the  park  attached  to  a 
mansion  house,  1 do  not  think  there  is  any 

grievance  in  that ; and  that  was  the  case  of 
pencer  v.  Tedcastle. 

10756.  As  to  a holding  held  to  be  non-agri- 
cultural  or  non-pastoral,  do  you  think  it  reason- 
able that  a man  should  be  excluded  from  the 
fixing  of  a fair  rent  because  a minute  alien  or 
foreign  element,  a bit  of  demesne  land,  or  an  old 
mill  (a  useless  mill,  perhaps),  or  the  right  to  col- 
lect a few  shillings  of  toll  is  contained  in  the 
holding,  which  would  otherwise  be  agricultural 
or  pastoral  ? — What  I suggested  in  that  case  was 
that  the  portion  which  was  non-agricultural  in 
character  or  the  portion  which  did  not  come 
within  the  Act  should  be  surrendered,  and  the 
rent  fixed  on  the  residue.  I think,  if  1 may  give 
an  illustration,  it  sometimes  operates  very 
harshly.  W e had  a case  near  Baltinglass,  heard 
some  time  ago,  of  a farm  of  50  acres  and  up- 
wards, a mile  and  a-half  from  the  town  ; but  the 
lease  included  a very  small  plot  of  ground  in  the 
town  of  only  33  perches,  upon  which  was  a house 
which  had  been  sub-let  after  the  passing  of  the 
Act  of  1887  ; the  whole  holding  was  excluded  in 
consequence. 

10757.  Is  it  a reasonable  state  of  the  law  that, 
perhaps  for  many  years  to  come,  the  question 
whether  a fair  rent  should  be  fixed  upon  land 
called  a town  park  should  depend  upon  the  cir- 
cumstarce  of  whether  or  not  the  man  who  held  it 
lived  in  a place  called  a town  on  the  22nd 
August  1881  ? — Well,  I do  not  really  like  to  ex- 
press my  opinion  as  to  whether  the  Legislature 
is  “reasonable”  or  not  in  the  Acts  that  it  passes. 
I assume  that  it  is,  and  I carry  out  the  law, 
whatever  it  may  be.  Undoubtedly  that  is  the 
law ; that  is  the  critical  period  for  deter- 
mining whether  the  holding  is  a town  park  or 
not. 

10758.  Looking  to  the  increasing  importance 
of  pasture  in  Ireland,  it  would  seem  that  the 
limits  existing  in  regard  to  fair  rent  on  pasture 
farms  may  operate  harshly,  and  with  increasing 
harshness  in  the  future  ? — I made  a suggestion 
the  other  day  ; of  course  these  suggestions  are 
all  my  own  individual  suggestions,  which  the 
Committee  will  understand  do  not  bind  any 
other  member  of  the  Land  Commission  ; my 
suggestion  was  that  the  limit  might  be  made  a 
hundred  pounds’  valuation  instead  of  fifty  pounds’ 
valuation. 

10759.  Lord  Justice  FitzGibbon  rather 
astonished  us  by  saying  that  a letting  for 
temporary  convenience,  or  for  temporary  neces- 
sity, excluded  under  the  Act,  might  yet  be  a 
letting  i'or  lives  or  years,  or  lives  and  years  ? — It 
might  be  certainly  for  “ lives,”  in  several  cases 
one  can  conceive  that.  There  is  a reported  case 
(Finnerty  v.  Lord  Cloncurry,  I think  that  was 
the  case  he  referred  to)  in  which  an  old  man  was 
allowed  to  remain  for  his  life  in  his  holding, 
otherwise  Lord  Cloncurry  undoubtedly  would 
have  taken  up  the  land  with  other  holdings 
round  about,  that  was  looked  upon  as  a letting 
for  temporary  convenience. 

10760.  It  is  a surprising  result  to  a layman, 
and  I should  think  that  most  Members  of  the 
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House  of  Commons  would  .be  surprised  to  find 
that  a letting  for  temporary  necessity,  or  tem- 
porary convenience,  might  be  for  “ lives  and 
years  Lives  ” is  the  only  case  I know. 

10761.  Now  as  to  your  jurisdiction,  you  are 
called  an  inferior  Court? — Yes,  we  are  called 
an  inferior  Court,  and  come  within  the  rule  of 
being  liable  to  be  prohibited  as  an  inferior 
Court. 

10762.  Would  you  state  clearly  the  effect 
upon  the  force  of  your  jurisdiction  regarded  as 
being  an  inferior  Court? — It  has  no  practical 
effect,  except  that  if  any  Order  of  ours  is  made 
without  jurisdiction,  an  application  may  be  made 
to  the  Queen’s  Bench  or  Exchequer  Division  for 
a prohibition  to  prohibit  us  from  acting  on  the 
Order.  That  is  quite  irrespective  of  the 
appellate  jurisdiction  to  the  Court  of  Appeal. 

10763.  First  let  me  ask  you,  does  your 
Order  bind  the  parties  in  all  cases? — Cer- 
tainly. 

10764.  But  those  interested  may  question 
your  Order  upon  the  ground,  and  only  upon  the 
ground,  that  you  had  no  jurisdiction? — In  my 
opinion,  and  having  regard  specially  to  the  judg- 
ment of  the  Lord  Chief  Baron  in  the  case  of 
ex  parte  Johnston  (it  is  reported  and  has  been  re- 
ferred to  already),  if  the  relation  of  landlord  and 
tenant  exists,  the  decision  of  the  Land  Commis- 
sion on  any  question  of  law  that  arises  directly 
is  binding  upon  all  parties,  and  no  Order  of  the 
Land  Commission  could  be  restrained  or  pro- 
hibited by  any  Court  in  that  case. 

10765.  Can  a Court  examining  an  Order  of 
yours  inquire  whether  you  were  correct  in 
concluding  that  you  had  jurisdiction  ? — The 
Court  would  inquire  whether  the  relation  of 
landlord  and  tenant  existed,  and  whether,  in  the 
language  of  the  Statute,  there  was  a dispute  be- 
tween landlord  and  tenant  as  to  the  question  of 
the  fair  rent.  Once  the  Court  has  ascertained 
that,  its  jurisdiction  to  deal  with  the  Land  Com- 
mission Order  is  at  an  end.  That  is  illustrated 
by  that  case  of  ex-parte  Johnston,  in  which,  un- 
doubtedly, a Sub-Commission  had  fixed  a rent  in 
the  case  of  a future  tenancy,  and  the  Court  of 
Exchequer  examined  first  as  to  whether  the  re- 
lation of  landlord  and  tenant  existed,  and  having 
come  to  the  conclusion  that  the  relation  of  land- 
lord and  tenant  existed,  they  were  unanimously 
of  opinion  that  they  could  not  touch  the  Order, 
although  in  point  of  fact  it  was  erroneous. 

10766.  If  the  Land  Commission  were  declared 
to  be  a superior  Court,  would  that  give  your 
Orders  greater  foi-ce  ? — 1 really  think  it  would 
make  no  practical  difference.  The  cases  we 
have  had  of  attempts  at  prohibition  (they  have 
been  only  four  or  five)  have  all  failed,  I think ; 
everyone  of  them,  or  all  but  one,  perhaps;  Fox 
v.  Langan. 

Mr.  Carson. 

10767.  But  eventually  you  succeeded,  I think? 
— We  succeeded  on  the  trial  after;  thanks  to 
the  able  counsel  employed  for  .the  Land  Com- 
mission. 

Mr.  T.  M.  Healy. 

10768.  Donelly  v.  Kossmore  did  not  fail  ? — 
Yes,  that  is  another  case,  too ; but  that  is  a 
mandamus. 

10769.  What 
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Mr.  Sexton. 

10769.  What  I am  rather  troubled  about- is 
whether  another  Court  could  inquire  whether 
a tenant  was  really  a “present  tenant,”  or  if  the 
holding  was  a holding  to  which  the  Act  applied  ; 
in  other  words,  whether  you  were  right  in  con- 
cluding that  you  had  jurisdiction? — In  my 
opinion,  as  I have  already  stated,  if  the  relation 
of  landlord  and  tenant  exists,  and  the  Land 
Commission  has  decided  that  the  man  is  a 
present,  tenant,  or  that  the  holding  is  not  demesne 
land,  or  is  not  a town  park,  and  that  case  is  not 
taken  to  the  Court  of  Appeal,  no  other  Court 
can  re-investigate  the  matter.  That  is  my 
opinion.  It  is  all  perfectly  clear,  as  I have  men- 
tioned already,  as  between  the  parties  to  the 
immediate  decision  ; but  in  my  opinion  the  deci- 
sion of  the  Land  Commission  in  such  a case  is  in 
the  nature  of  a judgment  in  rem,  as  no  doubt 
it  is  a judgment  on  a question  of  status  and, 
if  so,  it  would  bind,  not  merely  the  parties  to  the 
decision,  but  all  other  parties. 

10770.  The  jurisdiction  of  a superior  Court  is 
implied  or  assumed  ? — Yes. 

10771.  But  your  jurisdiction  is  open  to  be 
questioned,  to  be  examined? — We  have  the 
jurisdiction  of  a court  of  record  given  to  us. 

10772.  But  a competent  Court  may  examine 
whether  you  were  entitled  in  the  case  to  exercise 
jurisdiction  ? — As  I have  said  already,  the 
Queen’s  Bench  or  the  Exchequer  Division,  on  an 
application  for  a prohibition,  for  instance,  might 
examine  whether  the'  relation  of  landlord  and 
tenant  existed  in  the  case  before  us.  If  they 
found  it  did  not  exist,  then  they  might  proceed 
to  prohibit  and  suspend  any  order  of  ours  ? 

10773.  Whether  they  thought  that  the  holding 
was  one  to  which  the  Act  applied  or  not  ? — They 
could  not  go  into  that  question  at  all,  that  is  my 
view  if  the  relation  of  landlord  and  tenant  existed. 

10774.  We  understand  that  a present  tenancy 
may  be  terminated  by  reason  of  any  interest  in  a 
person  other  than  the  landlord,  just  as  if  a pre- 
sent tenancy  had  not  been  created  ? — Yes,  that 
is  so.  A present  tenancy,  as  I mentioned  in 
those  notes  of  mine,  does  not  imply  any  particu- 
lar quantum  of  interest,  it  only  means  a tenancy 
created  at  a particular  period,  or  existing  at  a 
particular  period.  If  it  was  a yearly  tenancy 
which  would  terminate  irrespective  of  the  Act  of 
1881,  the  Act  of  1881  gives  it  no  increased 
permanence. 

10775.  And  apart  from  anything  done  by  the 
tenant  himself,  the  ejection  of  a middleman  or 
the  death  of  a tenant  for  life  may  put  the  tenant 
back  into  the  position  of  a tenant  at  will  ? — That 
is  so  in  the  case  of  a tenant  for  life.  If  the 
yearly  tenancy  was  created  by  the  tenant  for 
life,  but  only  in  that  case,  it  might  put  him  back 
into  the  position  of  a tenant  at  will. 

10776.  Or  if  it  was  changed  so  as  to  make  it 
legally  a new  tenancy  ? — His  interest  is  not  in- 
creased in  any  way  by  fixing  a fair  rent.  His 
interest  remains  the  same  as  before  in  that  re- 
spect. If  it  would  have  terminated  before,  it 
would  terminate  notwithstanding  the  fair  rent 
being  fixed. 

10777.  Will  the  “ present  tenants,”  whose  rents 
were  fixed  before  decisions  were  given,  which 
would  have  ruled  them  out,  be  in  any  danger 
when  they  come  to  the  second  statutory  term  ? — 

0.122. 


Mr.  Sexton — continued. 

What  decisions  ? I think  I understand  the  ques- 
tion in  this  way  : If,  for  instance,  we  decided 
that  a holding  was  not  a town  park  because  the 
aggregation  of  houses  was  only  a village,  I do 
not  think  that  question  could  be  re-agitated 
again  because  there  had  been  an  express  decision 
upon  the  point. 

10778.  Does  your  mind  suggest  to  you  any 
cases  in  which,  rents  having  been  fixed  in  the 
years  next  after  1881,  decisions  were  given  after- 
wards which  if  given  earlier  would  have  shut 
out  those  cases ; would  these  men  be  in  danger 
of  being  declared  not  to  be  “ present  tenants  ” 
at  the  end  of  the  first  term  ? — I think  not.  If 
the  question  was  raised  whether  a certain  holding 
was  demesne  land  or  not,  and  it  was  decided  that 
it  was  not  demesne  land,  although  subsequent 
decisions  might  establish  that  it  would  be  demesne 
land ; in  such  a case  I do  not  think  that  ques- 
tion could  be  raised  ; I think  it  is  decided  once 
for  all. 

10779.  And  the  statutory  term  renewable  as 
of  course  ? — I think  when  it  comes  to  that,  the 
landlord  and  his  descendants  and  successors  are 
bound  by  that  decision. 

10780.  There  are  three  or  four  sorts  of  “ pre- 
sent tenants  ” ; there  is  the  “ present  tenant  ” 
who  has  gone  on  at  the  old  rent ; he  is  liable  to 
be  evicted,  subject  to  the  protection  of  going 
into  Court  ? — Subject  to  going  in  and  stopping 
the  proceedings,  and  then  having  a fair  rent 
fixed. 

10781.  Then  there  is  the  “present  tenant” 
who  has  accepted  an  increased  rent  without 
having  any  agreement  filed.  He  has  a statutory 
term  which  has  not  been  judicially  recorded, 
and,  whilst  that  term  endures,  he  has  security ; 
but  the  question  when  the  term  began  or  when 
it  ended,  not  being  judicially  recorded,  may  be 
a matter  of  dispute? — That  is  under  the  4th 
Section,  and  as  I pointed  Out,  it  is  to  be  regretted 
that  there  are  no  means  of  recording  those 
tenancies,  or  giving  any  information  as  to  when 
the  term  commenced  or  when  it  will  end.  It  is 
a desirable  thing,  of  course,  that  a record  should 
be  kept  of  these  transactions. 

10782.  And  that  the  record  should  be  obliga- 
tory ? — Yes. 

Mr.  Brodrick. 

10783.  Have  you  any  idea  of  how  many  such 
tenancies  there  are  ? — I imagine  there  are  very 
few.  Some  few  cases  have  come  before  me  in 
which  we  have  dismissed  the  originating  notice 
on  the  ground  that  the  rent  had  been  already 
fixed  by  the  tenant  submitting  to  an  increase  of 
rent  after  the  passing  of  the  Act. 

Mr.  Sexton. 

10784.  You  have  no  means  of  knowing  how 
many  there  may  be,  or  how  few? — I have  not, 
but  I imagine  they  are  but  few  from  the  rareness 
in  which  such  a question  arises  before  us. 

10785.  Then  a third  sort  of  “ present  tenant” 
are  those  who  have  had  agreements  filed  ? — Yes. 

10786.  Those  agreements  were  mostly  come  to 
(two-thirds  of  them)  between  1881  and  1885,  and 
we  have  it  in  evidence  that  the  rents  fixed  in 
those  years  are  materially  higher  than  they 
would  be  now,  owing  to  the  fall  in  prices  and 
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Mr.  Sexton — continued. 

increased  cost  of  labour.  Of  course,  if  the 
statutory  term  is  left  as  it  is,  all  those  people  who 
had  agreements  filed  under  such  circumstances, 
will  have  to  go  on  paying  rents  as  fixed,  five  or 
six  years  more  ? — They  are  just  in  the  - same 
position  as  any  other  judicial  tenant  during  the 
same  period  ; I mean  to  say  they  are  in  the  same 
position  as  men  who,  during  that  time,  had  their 
rents  fixed  by  Sub-Commission  or  County  Court, 
at  a higher  rate  than  at  present  ; I do  not  see  any 
distinction  in  principle  between  them. 

10787.  There  is  tins  difference,  however,  that 
we  have  evidence  that  in  many  cases  where 
these  agreements  were  not  filed  by  inadvertence 
and  came  into  Court  afterwards,  the  reductions 
given  in  Court  were  more  than  double  those  that 
had  been  given  by  agreement  ? — I do  not  know 
that.  I can  only  answer  from  my  own  knowledge. 
I know  that  these  agreements,  as  I have  said,  are 
sometimes  produced  before  me;  but  I have  never 
gone  into  the  question  to  compare  them  with  the 
judicial  rents  fixed  at  the  same  time. 

10788.  With  regard  to  these  tenants  who  have 
either  filed  agreements  or  come  into  Court  to  have 
their  rent  fixed,  they  are  safe  to  the  end  of  the 
statutory  term  subject  to  the  conditions,  but  when 
the  statutory  term  expires,  there  seems  to  be  a 
doubt  (1  think  a doubt  first  suggested  by  Mr. 
Carson)  whether  the  old  rent  does  not  revive? — 
In  my  opinion,  as  I have  said  (guarding  it  as  not 
being  taken  in  the  sense  of  a judicial  opinion  in 
any  way)  a fair  rent  fixed  (because  the  terms  of 
the  8th  Section  are  not  to  fix  a rent  “for  15 
years,”  or  “ the  statutory  term,”  but  ,to  fix  “ the 
fair  rent  of  the  holding  ”)  will  go  on  even  though 
the  statutory  term  has  come  to  an  end.  That,  of 
course,  as  I say,  is  subject  to  my  mind  being 
altered  on  the  subject. 

10789.  The  Act  says  that  the  tenant  shall  not 
during  the  continuance  of  a statutory  term  in  his 
tenancy  be  compelled  to  pay  a higher  rent  than 
the  rent  payable  at  the  commencement  ? — Yes. 
After  the  termination  of  the  statutory  term,  if  the 
landlord  demands  a higher  rent  he  can  proceed  to 
enforce  it  by  means  of  a notice  to  quit,  unless 
proceedings  are  taken  afresh  to  recreate  a 
statutory  term. 

10790.  Would  it  not  be  well  to  provide  ex- 
plicitly that  at  the  end  of  a statutory  term  the 
rent  payable  within  the  term  should  continue  to 
be  the  rent  payable  until  either  the  agreement 
was  filed,  or  until  either  party  came  into  Court  ? 
— That  would  remove  any  question. 

10791.  Are  the  future  tenants . many,  do  you 
think  ; are  they  the  exception '! — That  I have  no 
knowledge  of,  because  naturally  very  few  future 
tenancies  come  before  me  in  any  shape  or  form. 

10792.  But  I suppose  we  may  assume  that 
when  a present  tenancy  determines  as  a rule,  a 
future  tenancy  is  created  ? — Certainly,  if  a pre- 
sent tenancy  is  determined  in  any  way  ; if,  for 
instance,  the  present  tenancy  is  determined  by 
eviction  for  non-payment  of  rent,  then,  unless  the 
old  tenant  is  reinstated,  the  tenancy  is  a future 
tenancy  whether  the  same  tenant  continues  or  a 
new  man  is  taken  in. 

10793.  The  number  of  future  tenancies,  there- 
fore, is  an  increasing  number  ? — I suppose  it  is  ; 
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10794.  There  are  two  kinds  of  future  tenancies, 
I take  it.  There  are  first  those  who  have  gone 
on  at  the  rent  first  imposed  upon  them  ; they 
have  no  security  whatever ; they  are  liable  to 
eviction  ? — F uture  tenants  who  have  not  sub- 
mitted to  any  increase  of  rent  ? 

10795.  Yes  ; quite  so? — They  are  liable  to 
eviction  ; but  they  have  the  right  to  compensation 
for  disturbance  and  compensation  for  improve- 
ments. 

10796.  But  they  are  liable  at  any  time  to 
eviction? — They  are  liable  to  eviction,  assuming, 
as  I do,  that  you  are  speaking  of  tenancies  from 
year  to  year.  Of  course,  if  they  have  taken 
leases  they  can  hold  on  during  the  terms  of  their 
leases. 

10797-  A “future  tenant,”  a tenant  from  year 
to  year,  who  has  accepted  an  increased  rent, 
has  acquired  a statutory  term? — Yes;  under 
the  4th  Section  of  the  Act.  A future  tenant 
under  the  4th  Section  of  the  Act  (it  applies  both 
to  “ future  ” and  “ present  ” tenants),  if  he  sub- 
mit to  an  increase  of  rent,  acquires  one  statutory 
term. 

10798.  Precisely;  he  acquires  one  Statutory 
term  ; at  the  end  of  that  one  statutory  term 
what  is  the  position?— I find  nothing  in  the 
Act  to  enable  him  to  obtain  a new  statutory 
term. 

10799.  At  the  end  of  the  statutory  term  you 
find  nothing  in  the  Act  to  show  what  is  to  happen 
to  him? — No. 

10800.  Do  you  take  it  then  that  at  the  end  of 
the  statutory  term  it  is  no  longer  a “present 
tenancy  ” unless  the  landlord  reconstitutes  a 
fresh  statutory  term  by  a fresh  increase  of  rent ; 
that  would  do  it,  would  it  not  ? — I see  no  other 
way  ; but  that  might  be  done  by  a mere  nominal 
increase,  a farthing  or  a penny  increase. 

10801.  But  unless  the  landlord  is  kind  enough 
to  do  that,  the  “ present  tenancy  ” is  at  an  end  ? — 
Yes,  I see  no  other  way  of  constituting  a second 
or  a further  statutory  term.  The  landlord  can- 
not fix  a rent  on  a future  tenancy. 

10802.  And  a “ future  tenant  ” never  goes 
into  Court  ? — No,  never. 

10803.  After  having  had  only  security  for  15 
j' ears  this  future  tenant  is  then  remitted  back  to 
the  same  position  as  that  which  he  would  have 
held  if  the  Act  of  1881  had  never  passed? — Yes ; 
he  has  the  right  to  compensation  for  improve- 
ments and  the  right  to  compensation  for  dis- 
turbance and  nothing  more. 

10804.  And  is  liable  to  eviction  ? — And  is 
liable  to  eviction. 

10805.  It  is  important  to  the  tenant,  is  it  not, 
that  the  Legislature  should  consider  whether  the 
future  tenant  in  that  case  is  to  be  remitted  back 
to  that  position  ? — That  is  a question  for  the 
Legislature. 

10806.  Your  Table  of  true  values  is,  I think, 
itself  of  limited  value,  for  it  gives  us  no  dates, 
and  does  not  say  what  period  is  covered  ? — That 
was  only  just  taken  out  merely  to  illustrate  what 
I was  saying  in  reference  to  the  question  of  the 
continuance  of  a right  of  appeal. 

10807.  It  gives  only  the  cases  of  increase  ? - 
That 
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That  is  so;  we  decreased  in  some  cases,  but  not 
so  substantially. 

10808.  I see  that,  by  the  pink  Report,  your 
Commissioners  are  directed  to  inform  you  in  any 
case  in  which  the  tenancy  has  been  purchased 
since  the  Land  Act  of  1870,  giving  the  date  and 
the  amount  of  the  purchase  money.  Could  you 
cive  us  a return  for  a substantial  period,  showing 
firstly  the  true  values  and  the  specified  values 
fixed,  the  old  rent,  the  new  rent,  and  the  capital 
value  of  the  improvements  ? — The  “ capital 
value  of  the  improvements.”  I do  not  think  I 
could  do  that ; I am  afraid  not ; I do  not  think 
we  have  any  record  of  that. 

10809.  Not  in  the  field  books? — The  Sub- 
Commissioners  I cannot  answer  for  ; I do  not 
know. 

10810.  Will  you  give  us  the  best  return  you 
can,  showing  also  at  the  same  time  the  prices 
criven  for  future  tenancies  under  free  sale,  with 
the  old  rent  and  the  new  rent  ? — Of  course  the 
Land  Commission  is  only  anxious  to  give  all  the 
information  it  can  to  this  Committee. 

10811.  Then  we  shall  have  further  returns? 
— Certainly. 

10812.  The  number  of  appeals  to  the  Land 
Commission  lor  rehearing  has  been  very  large, 
about  40,000? — I believe  so. 

10813.  And  about  20,000  have  been  heard  ? — 
These  figures  already  appear,  but  I do  not  pro- 
fess to  carry  the  returns  in  my  head. 

10814.  Have  you  any  average  figure  in  your 
mind  as  to  the  cost  of  an  appeal  to  you  ? — I have 
not ; but  it  can  easily  be  ascertained  from  the 
solicitor  who  taxes  the  costs  what  the  costs  would 
be. 

10815.  I see  here  from  a memorandum  that 
the  cost  of  an  application  to  fix  a fair  rent  varies 
from  27.  to  297.  for  each  side,  I suppose ; the 
cost  anyhow  of  hearing  20,000  appeals  has  been 
enormous  ? — Yes,  enormous. 

10816.  A quarter  of  a million  at  least;  a very 
serious  item  ? — No  doubt. 

10817.  And  these  appeals  cause  delay  also,  no 
doubt  ? — It  is  a very  serious  matter. 

10818.  Because  there  are  only  three  of  you 
high  functionaries  to  hear  all  these  appeals  all 
over  Ireland  ? — But  I trust  in  the  future  there 
will  not  be  so  many. 

10819.  The  appeals  will  not  be  so  many  ? — Oh, 
I think  not. 

10820.  Your  scheme  of  costs  for  appeals  is  very 
tempting  to  the  landlord,  I think,  because  out  of 
the  four  possible  cases  in  which  the  landlord 
appeals,  in  one  case  the  tenant  has  to  pay  the 
landlord’s  costs,  in  another  each  party  has  to 
abide  his  own  costs,  and  when  the  tenant  appeals 
(and  this  is  very  remarkable)  in  no  possible  case 
can  the  tenant  receive  his  costs  ? — In  no  possible 
case  can  the  tenant  receive  his  costs. 

10821.  Is  not  that  a very  extraordinary 
arrangement  ? — Oh,  no ; where  the  tenant 
appeals  he  never  gets  costs. 

Chairman. 

10822.  Under  no  circumstances? — Under  no 
circumstances ; and  in  one  case  when  the  land- 
lord appeals  he  gets  costs ; that  is  only  in  the 
event  of  the  original  rent  being  restored,  and 

0.122. 


Chairman — continued. 

there  could  not  be  anything  corresponding  to 
that  in  the  tenant’s  appeal. 

10823.  In  the  second  case  the  landlord  only 
abides  his  own  costs,  and  the  tenant  has  to  pay 
his  ? — Yes. 

10824.  It  is  certainly,  I submit  to  you,  some- 
what extraordinary  where  the  scheme  of  appeal 
is  part  of  the  law  that  the  tenant  is  warned  by 
these  rules  that  no  matter  what  happens  he  can- 
not get  his  costs  ? — The  practical  cases  are  the 
first  three  of  the  landlord’s  appeals,  and  the  first 
three  of  the  tenant’s  appeals  ; the  restoration  of 
the  old  rent  is  a very  rare  thing. 

10825.  There  are  only  “ three  of  the  tenants’  ” 
cases  altogether  ; not  “ the  first  three.”  In  the 
first  case,  if  the  judicial  rent  is  affirmed,  or  if  the 
judicial  rent  is  reduced,  when  the  landlord 
appeals,  the  tenant  gets  costs  in  both  those  cases. 
If  the  judicial  rent  is  increased  each  party  abides 
his  own  costs,  and  if  the  former  rent  be  restored 
the  tenant  pays  costs.  Then  when  the  tenant 
appeals,  if  the  judicial  rent  is  increased  or 
affirmed,  the  landlord  is  entitled  to  costs,  and  if 
the  judicial  rent  be  reduced  each  party  abides  his 
own  costs.  Finally,  when  the  landlord  and 
tenant  both  appeal,  each  party  abides  his  own 
costs? — That  is  exactly  so,  except  in  special 
cases. 

10826.  This  is  the  effect  of  it : the  tenants 
of  Ireland  are  warned  by  this  scheme  that  if  any 
of  them  appeal,  no  matter  what  may  be  the 
result  of  the  decision,  no  matter  how  much  the 
rent  may  be  reduced,  they  will  never  get  any 
costs  ? — They  will  never  get  any  costs,  and  the 
landlord  will  never  get  any  costs,  except  in  the 
very  rare  cases  in  which  we  restore  the  original 
rent. 

10827.  Where  the  landlord  and  tenant  both 
appeal,  as  a rule,  each  party  abides  his  own  costs  ? 
— That  is  the  rule,  subject  to  certain  excep- 
tions. 

10828-29.  I have  had  a case  sent  to  me  by  one 
of  my  constituents,  a gentleman  named  Thomas 
B.  Salis,  who  had  an  action  against  his  land- 
lord, Samuel  Murray  Hussey.  He,  I under- 
stand, had  spent  6007.  on  the  farm  ; it  took  him 
three  years  to  reach  the  Sub-Commission  Court, 
and  two  years  after  that  to  reach  you,  that 
makes  five  years.  The  Sub-Commission  reduced 
the  rent  from  527.  16s.  to  507.,  and  the  landlord 
and  tenant  both  appealed  ? — What  happened  to 
the  rent  ? 

10830.  You  not  only  restored  the  rent  to 
527.  16s.,  but  increased  it  to  557.  You  increased 
it  beyond  the  figure  of  the  old  rent,  and  you 
obliged  the  man  to  pay  not  only  his  own  costs, 
but  also  77.  4s.  for  the  costs  of  the  landlord? — I 
know  nothing  about  the  particular  case. 

10831.  It  seems  to  conflict  with  your  rule  that 
when  the  landlord  and  tenant  both  appeal,  each 
party  abides  his  own  costs.  They  both  appealed  ; 
you  increased  the  rent  beyond  the  old  rent ; you 
added  27.  4s.  to  the  old  rent,  and  made  the 
tenant  pay  the  costs  of  the  landlord? — I suppose 
there  were  some  special  facts  in  that  case. 

10832.  He  feels  it  to  be  a hardship? — There 
are  exceptions,  but  the  general  rules  are  stated 
there.  Those  rules  were  laid  down  in  1882  by 
Mr.  Justice  O’Hagan  and  Mr.  Commissioner 
Litton. 

4 a 3 10333.  You 
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Chairman — continued. 

fri  10833.  You  have  given  us  a return  suggesting 
that  the  Appeal  Court  does  make  substantial 
alterations  ? — In  certain  cases.  I understand 
you  have  asked  for  a fuller  return,  and  you  shall 
have  it. 

10834.  What  is  the  usual  result  of  an  appeal ; 
is  it  to  affirm  the  old  rent  ? — I could  not  tell  you  ; 
the  statistics  will  tell  you  that. 

10835.  Have  you  any  general  idea  ? — In  a very 
large  number  of  cases  there  are  confirmations ; but 
in  other  eases  that  is  not  so  at  all.  It  greatly 
depends  upon  the  particular  cases. 

10836.  VV ould  it  be  correct  to  say  that  the 
ordinary  result  is  that  the  rent  below  is  affirmed; 
and  that  when  the  rent  is  reduced  or  increased  it 
is  reduced  or  increased  by  a small  percentage  ? 
— I think  that  would  not  be  correct.  No,  I do  not 
think  I can  venture  to  make  such  a general  state- 
ment as  that. 

10837.  That  is  the  impression  I have  derived 
from  a study  of  the  figures? — In  some  parts  of 
the  country,  for  instance,  there  would  be  sub- 
stantial increases,  and  comparatively  lew  con- 
firmations; in  other  places,  on  the  other  hand, 
there  would  be  decreases. 

10838.  This  rehearing  is  an  appeal  from 
three  gentlemen,  two  of  whom  are  agri- 
cultural experts  who  inspect  the  farm,  to  three 
gentlemen,  none  of  whom  inspect  the  farm,  upon 
the  inspection  of  two  valuers  who  take  the  im- 
provements as  they  were  found  below  ? — As  a 
rule,  they  take  the  improvements  found  in  the 
Court  below  ; they  make  their  valuation  upon 
that  basis ; but  sometimes  they  note  additional 
improvements  if  they  see  them. 

10839.  Looking  to  the  poverty  of  so  many  of 
these  tenants,  the  smallness  of  the  case,  the 
cost  of  an  appeal  to  landlord  and  tenant,  and  the 
relation  of  the  two  tribunals  as  to  personal 
knowledge  of  agriculture,  do  you  think  it  worth 
while  to  keep  up  in  every  petty  case  of  value 
this  system  of  appeal  to  you? — 1 think,  as  I 
have  said  already,  that  great  injustice  would  be 
done  in  individual  cases  unless  there  was  a right 
of  appeal.  I think  there  are  inequalities.  As  I 
have  said,  if  you  could  have  the  same  tribunal  as 
a Sub-Commission  fixing  rents  all  over  Ii-eland, 
then  I should  say  have  no  appeal  at  all  on  ques- 
tions of  value ; but  where  you  have  a number  of 
different  Sub-Commissions,  with  different  ideas, 
then  I am  afraid  that  at  present  the  right  of 
appeal  must  be  continued. 

10840.  But  you  have  power  under  Section  50, 
paragraph  “ O,”  of  the  Act  of  1881,  to  make 
rules  “ as  to  any  other  matter  or  thing,  whether 
similar  or  not  to  those  above  mentioned,  in  re- 
spect of  which  it  may  seem  to  the  Land  Commis- 
sion expedient  to  make  rules  for  the  purpose  of 
carrying  this  Act,  or  any  part  of  any  Act  incor- 
porated  herewith,  into  effect.”  Why  should 
not  you  secure  uniformity  by  giving  some  in- 
structions upon  the  main  element  of  value  ? — 
Because  that  would  be  instructions  “ upon  the 
main  element  of  value,”  that  really  the  valuers 
are  the  proper  judges  of  and  not  we  ourselves.  If 
Parliament  would  fix  what  a “ fair  rent  ” is  and 
say  that  in  determining  a fair  rent  you  are  to 
proceed  according  to  certain  formula}  we  might 
give  some  direction  to  have  that  formula  carried 
out.  The  evidence  given  before  this  Committee, 


Chairman — continued. 

(and  no  other  evidence  could  be  given),  is  that  the 
fair  rent  is  fixed  according  to  the  experience  of 
the  individual  Sub-Commissioner. 

10841.  If  Parliament  spoke  more  clearly  there 
would  not  be  the  same  necessity  for  an  appeal  ? 
— If  Parliament  defined  what  a “fair  rent”  was 
there  would  not  be  the  same  necessity,  perhaps  ; 
but  I may  say  I think  that  Parliament  will  have 
a very  difficult  job  whenever  it  sets  about  it  to 
define  what  a “ fair  rent”  is. 

10842.  At  any  rate,  the  “job  ” might  be  diffi- 
cult, but  it  would  lessen  the  difficulty  of  the 
“job  ” of  fixing  rent,  perhaps? — Yes. 

10843.  Are  you  in  favour  of  allowing  the 
parties  the  option  of  having  the  holding  valued 
by  a couple  of  valuers  in  advance  of  the  Sub- 
Commission,  and  of  allowing  them  to  agree,  if 
they  will,  upon  that  rent,  with  a reference  to  the 
Sub-Commission  if  they  choose? — I would  give 
them  no  option  in  the  first  instance.  If  you  gave 
them  an  option  they  would  not  agree.  I would 
send  down  as  a matter  of  course  a valuer,  and 
then  give  them  the  'option  of  going  before  the 
Sub- Commission  afterwards.  There  are  great 
practical  difficulties  in  getting  the  parties  to 
agree  beforehand  to  refer  a case  to  a valuer. 

10844.  You  would  maintain  an  appeal  on 
value  in  every  case,  while  at  the  same  time  you 
would  say  to  the  tenant  : “ If  you  appeal  and 
succeed  we  will  never  give  you  costs  ” ? — I think 
it  is  justice. 

10845.  I want  to  ask  you  a few  questions 
upon  the  mode  of  valuing  rents,  and  the  mode  of 
valuing  a farm.  The  value  is  fixed,  I under- 
stand, upon  a rent  per  acre,  calculated  according 
to  the  estimated  gross  value  of  the  produce.  The 
produce  of  a farm  is  the  best  test  of  rent  ? — 
Produce  and  prices. 

10846.  Of  course,  prices  applied  to  produce. 
When  you  fix  the  acreable  rent  with  regard  to 
the  value  of  the  produce,  does  not  that  rent  in- 
clude the  full  value  of  the  holding  as  it  stands, 
buildings  as  well  as  land  ? — That  I can  express 
no  opinion  upon.  I would  treat  the  evidence  of 
valuers  as  the  evidence  of  experts  who  under- 
stand these  principles  a great  deal  better  than  I 
do  ; and  I take  their  evidence  just  in  the  same 
way  as  I take  the  evidence  of  any  other  skilled 
witness  on  any  other  controverted  question. 

10847.  At  the  same  time,  as  it  stands,  it  ap- 
pears to  many  good  judges  that,  whilst  you  pro- 
fess to  value  only  the  land,  the  value  of  the 
buildings  goes  in  ? — I do  not  think  so.  I think 
that  the  valuers  will  tell  you  that  they  make  a 
valuation  of  the  land  alone,  independently  of  the 
buildings ; an  acreable  valuation  alone ; they  are 
experts,  and  understand  the  matter  a great  deal 
better  than  I do. 

10848.  You  never  make  any  deduction  from 
the  full  value  for  the  buildings  made  by  the 
tenant;  you  ignore  them? — Never,  we  simply 
ignore  them  ; we  put  no  rent  on  them. 

10849.  You  add  the  letting  value  of  buildings 
made  by  the  landlord? — We  give  the  landlord 
the  letting  value,  or  a fair  sum,  when  the 
buildings  are  his. 

10850.  It  is  believed  by  many  that  the  effect 
of  that  system  is  that  the  tenant  pays  rent  upon 
his  own  buildings,  that  the  value  of  them  is 
necessarily 
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necessarily  included  in  the  value  of  the  land  in  a 
tillage  farm,  and  that  he  pays  rent  twice  upon 
the  landlord’s  buildings? — The  valuers  tell  you 
that  that  is  not  so.  The  valuers  are  gentlemen 
of  very  great  experience,  and  there  seems  to  be 
a perfect  unanimity  of  opinion  on  that  point. 
They  say  they  can  value  the  land  quite  irrespec- 
tive of  any  buildings;  and  that  the  acreable 
valuation  they  give  puts  nothing  on  the  buildings  ; 
and  I have  no  reason  to  doubt  that. 

10851.  But  you  could  avoid  the  suspicion  if 
you  pleased  by  valuing  the  buildings  and  the 
land  together  in  the  first  instance  and  then 
deducting  ? — 1 do  not  see  any  advantage  in 
that. 

10852.  Do  you  see  any  objection  to  it  ? — That 
is  really  a matter  of  valuation  and  not  a question 
of  law;  and  my  opinion  would  be  certainly 
valueless  to  the  Commiitee  upon  that. 

10853.  Now,  as  to  the  letting  value  of  im- 
provements : the  present  state  of  that  question 
is  peculiar  so  far  as  concerns  the  evidence.  The 
general  evidence  here  is  that  you  allow  a per- 
centage upon  the  letting  value  of  the  improve- 
ments in  the  soil? — The  capital  value  of  the 
improvements. 

10854.  Yes,  upon  the  capital  value  ; but  that 
the  remainder  goes  to  the  landlord  ? — I have 
already  discussed  that,  you  know. 

10855.  You  have  read  the  evidence  ?•— I have. 

10856.  You  recognise  that  the  general  drift  of 
the  evidence  is  that  after  the  allowance  the  rest 
goes  to  the  landlord  ?— Yes-;  but  that  is  all 
subject  to  this  observation  that  I have  made, 
that  when  they  value  the  land  at  20s.  or  10s.  an 
acre  (that  is  the  improved  land)  it  means  land  in 
the  hands  of  the  silting  tenant,  and  therefore 
to  that  extent,  and  to  that  extent  only,  is  there 
any  apportionment  of  the  increased  letting  value. 

10857.  The  evidence  is  that  they  value  the 
farm  as  for  a stranger  coming  in,  and  that  they 
make  no  deduction  from  that  except  for  improve- 
ments ? — Then  I must  respectfully  dissent  from 
that  view  of  the  evidence,  and  I have  pointed 
out  three  witnesses  who  gave  evidence  to  the 
direct  contrary.  Colonel  Bayly,  Mr.  MacAfee, 
and  Mr.  Roberts. 

10858.  Colonel  Bayly’s  evidence  was  peculiar 
in  many  respects.  The  Committee  failed  to 
understand  his  theory  of  improvability ; he 
appeared  to  put  rent  on  an  improvement  before  it 
was  made  ? — Colonel  Bayly  was  very  clear  that 
he  treated  the  land  as  it  would  be  in  the  hands 
of  the  sitting  tenant. 

10859.  Under  the  head  of  “Improvability,” 
he  valued  something  not  yet  done,  but  that  might 
be  done ; in  regal’d  to  some  improvements  he 
gave  a percentage  ; with  regard  to  others  he 
gave  the  whole  of  the  letting  value ; he  was  cer- 
tainly individualistic  ? — If  I might  express  an 
opinion  upon  Colonel  Bayly’s  evidence,  he  gave 
the  value  twice. 

10860.  You  quoted  him  as  an  authority? — As 
I have  said  already,  I do  not  like  to  comment  on 
the  evidence  of  any  witness. 

10860*.  Now  I put  it  to  you  that  Colonel 
Bayly  and  Mr.  MacAfee  did  say  that  they 
allowed  the  whole  letting  value ; but  the  three 
legal  Sub- Commissioners,  the  whole  of  them  (I  do 
not  name  them),  in  addition  to  Mr.  MacAfee, 
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Mr.  Cunningham,  the  county  court  judge  of 
Kerry,  and  Mr.  Heard,  a county  court  valuer, 
have  all  testified  that  the  practice  is  to  make  an 
allowance  out  of  the  letting  value  and  to  give 
the  rest  to  the  landlord  ? — And  certainly  beyond 
all  doubt  no  allowance  qua  increased  letting  value 
is  given  to  the  tenant. 

10861.  They  made  no  such  distinction  ? — They 
do  not  make  such  a distinction. 

10861*.  They  conveyed  to  us  that  in  their, 
judgment  the  effect  of  their  system  is,  after  they 
have  made  the  allowance  for  the  letting  value,  to 
give  the  rest  to  the  landlord  ; have  you  any 
observation  to  make  upon  that? — I have  no 
observation  to  make  at  all  in  reference  to  that, 
except  this  : that  I think  that  as  far  as  distribu- 
tion of  increased  letting  value  is  concerned  they 
are  perfectly  right,  and  that  they  act  in  direct 
accordance  with  the  law. 

10862.  But  every  one  of  these  witnesses  tes- 
tified that  he  never  took  into  account  the 
occupation  right,  first  that  he  made  an  allowance 
for  the  improvements ; secondly,  that  the  rest 
was  given  to  the  landlord  ; and  thirdly,  that  in 
fixing  the  rent,  the  rent  was  fixed  as  for  a solvent 
person  coming  into  the  farm  without  regard  to  the 
interest  of  the  sitting  tenant.  Now,  does  not 
that  disclose  a curious  absence  of  uniformity  in 
the  system  ? — That  is  a matter,  of  course,  of 
comment  upon  the  evidence.  I have  already 
expressed  what  my  views  are.  It  may  be,  of 
course,  that  my  view  as  to  the  existence  of  this 
occupation  interest  is  wrong,  and  may  be  even- 
tually proved  to  be  wrong,  but  I think  it  exists. 

10863.  And  in  your  practice  as  the  head  of 
the  Land  Commission  have  you  allowed  it? — I 
tell  you  the  question  has  never  been  raised  in 
any  shape  or  form.  The  evidence  always  seems 
to  me  to  be  given  as  evidence  of  what  the  holding 
would  be  worth  to  the  “ sitting  tenant,”  as  he 
has  been  called  here  in  this  inquiry. 

10864.  Is  it  possible  that  in  the  Land  Com- 
mission Court  in  Dublin  the  basis  has  been  the 
rent  that  the  sitting  tenant  should  pay,  whilst  in 
at  least  three  Sub-Commissions,  according  to  the 
evidence  of  their  heads,  it  has  been  something 
else  ? — We  can  never  tell  what  the  question  is 
until  it  is  raised  before  us.  No  such  question 
has  ever  been  raised,  and  that  is  all  I can 
say. 

10865.  But  the  facts  are  distinct,  that  three 
Sub-Commission  Courts,  according  to  their  pre- 
sidents, fix  the  rent  as  what  a solvent  stranger 
would  pay,  whilst  you  in  Dublin,  at  the  head  of 
the  system,  fix  the  rent  as  what  the  sitting  tenant 
would  pay,  not  a stranger.  Is  it  possible  to 
explain  how  that  gulf,  that  difference,  continues 
to  exist? — I say  again,  as  I have  said  several  , 
times  already,  that  no  question  as  to  the  existence 
or  non-existence  of  this  occupation  interest  has 
ever  been  raised  before  us. 

10866.  Do  not  you  and  your  colleagues  in 
coming  to  a judgment  ever  ask  yourselves,  or  . 
each  other ? — What  passed  between  our- 

selves is  a question  that  I respectfully  decline  to 
answer  ; but  as  to  what  passed  in  court,  I say 
the  question  was  never  raised,  except  that  some- 
times (as  has  been  mentioned,  I think,  already) 
the  question  has  been  put : “ Do  you  mean  to 
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value  it  so-and-so ; is  that  in  the  hands  of  the 
tenant  ? ” The  difficulty  all  arises  from  not 
knowing  what  is  a fair  rent  under  the  Statute. 
Is  it  a fair  rent  to  an  outsider,  or  is  it  a fair  rent 
to  the  tenant  in  occupation  ? 

10867.  Just  so;  and  the  evidence  we  have  is 
that  in  three  of  your  sub-courts  the  rents  fixed 
is  a rent  that  a stranger  would  pay,  and  that  no 
consideration  is  had  to  the  interest  of  the  sitting 
tenant? — I can  only  repeat  what  I have  said 
before.  The  evidence  of  some  of  the  witnesses, 
at  any  rate,  is  not  to  that  extent.  I regard  the 
occupation  right  as  a most  important  element  to 
be  considered  in  fixing  the  rent.  I am  arguing 
as  to  the  extraordinary  discrepancy  at  this  date, 
13  years  after  the  Act  was  passed,  between  the 
Chief  Commissioner  and  the  Sub-Commissioners. 
— I do  not  think  that  there  is  any  discrepancy, 
because  no  matter  what  certain  witnesses  may 
have  said,  in  my  opinion  the  value  that  is  put  is 
the  value  as  in  the  hands  of  the  tenant. 

10868.  Would  you  not  take  the  legal  Sub- 
Commissioner’s  testimony  as  evidence  of  what 
they  do  ? — We  have  one  of  the  lay  Sub-Commis- 
sioners acting  under  the  legal  Sub-Commissioner, 
Mr.  Doyle,  Colonel  Bayly,  and  we  have  Mr. 
MacAfee  acting  under  Mr.  Bailey,  and  both  of 
them  make  allowance  for  occupation  interest. 

10869.  Two  witnesses  out  of  nine  have  sug- 
gested that  they  do ; the  rest  have  all  denied  it  ? 
— Mr.  MacAfee  says  that  he  has  no  doubt  that 
other  Commissions  act  in  the  same  way,  and 
that  there  is  practically  no  difference  in  the  way 
in  which  rents  are  fixed  in  Ulster  and  out  of 
Ulster. 

10870.  But  other  Commissiori'ers  have  spoken 
for  themselves.  I take  the  legal  Sub-Commis- 
sioners. You  know  that  dissents  continually 
arise  in  Sub-Commission  Courts  between  the 
two  lay  Commissioners  ? — Sometimes  they  do. 

10871.  We  may  take  it  that,  if  the  two  Sub- 
Commissioners  differ  either  as  to  fair  rent  or  as 
to  an  element  of  value,  the  legal  Commissioner 
has  to  decide  between  them  ? — Yes. 

10872.  Would  it  be  possible  in  such  a case,  if 
the  occupation  right  were  taken  into  account  (I 
believe  it  is  not)  for  that  legal  Sub-Commissioner 
in  settling  the  difference  between  the  other  two 
to  avoid  asking  each  of  them,  “ How  much 
lower  have  you  fixed  the  rent  because  of  the 
occupation  right?  ” — In  my  opinion  the  question 
would  never  arise  in  practice.  The  fact  would 
be  that  A.  B.  valued  the  lands  at  25s.  an  acre, 
and  C.  D.  valued  them  at  20s.  an  acre,  and  the 
question  would  be  to  decide  between  the  two. 
No  question  would  be  raised  about  occupation 
interest. 

10873.  Would  the  legal  Sub-Commissioner 
ever  ask  them  the  question  ? — I.  cannot  tell 
you. 

10874.  But  in  all  probability  would  he  notask 
them  : “ Is  this  what  a solvent  tenant  ought  to 
pay,  or  what  the  sitting  tenant  ought  to  pay  ? ” 
— I cannot  possibly  have  any  knowledge  as  to 
what  passes  between  the  Sub-Commissioners. 

10875.  Then  is  it  possible  for  three  men  to  go 
on  together  fixing  rents,  one  having  the  idea  that 
he  gives  value  for  occupation  right  and  another 
feeling  that  he  does  not  ? — It  is  plain  that  it  is 
possible,  for  there  is  Mr.  MacAfee  working  with 


Chairman — co  nti  nued . 

Mr.  Bailey,  and  Mr.  MacAfee  says  that  he  does 
and  Mr.  Bailey  says  that  he  does  not ; and  there  is 
Colonel  Bayly  working  with  Mr.  Doyle,  and 
Colonel  Bayly  says  that  he  does,  and  Mr.  Doyle 
says  that  he  does  not. 

10876.  Supposing  that  there  are  two  lay  Sub- 
Commissioners,  one  taking  the  occupation  right 
into  consideration,  and  they  other  not ; must 
they  not  differ  about  the  rent  ? — I imagine  that 
they  do  not  differ. 

10877.  They  do  very  often  ? — I imagine  that 
they  do  not  differ  upon  that  question. 

10878.  Supposing  that  they  do,  and  that  they 
come  to  the  legal  Sub-Commissioner,  would  it  be 
possible  for  him  to  avoid  discovering  that  the 
one  took  into  account  the  occupation  right,  and 
that  the  other  did  not  ? — It  would  be  quite 
possible ; but  the  question  would  not  arise, 
because  they  would  both  take  it  into 
account,  and  whoever  was  acting  with  Mr.  Mac- 
Afee would  act  upon  the  same  principles.  They 
would  differ  upon  the  amount,  and  they  would 
come  to  Mr.  Bailey,  but  Mr.  Bailey  would  never 
know  that  there  was  any  difference  raised  as  to 
occupation  interest. 

10879.  It  is  a matter  of  vital  importance? — 
At  the  same  time  I would  be  glad  if  Parliament 
would  define  whether  this  occupation  interest 
exists  or  not. 

10880.  So  should  I,  and  I think  it  is  an  unfair 
burden  to  be  placed  upon  the  functionaries  by 
the  Act.  But  the  point  I am  at  present  on  is 
whether  it  is  really  possible  for  these  men  to  go 
on,  the  legal  Commissioners  saying,  “We  fix 
the  rent  with  regard  to  occupation  right”;  and 
some  lay  Commissioners  saying,  “We  fix  the 
rent  as  for  a stranger,  taking  no  account  of  occu- 
pation right  ”;  and  that  these  two  can  go  on  for 
years? — It  is  perfectly  plain,  as  I have  said 
already,  and  can  only  repeat  it,  that  such  things 
do  go  on,  because  Mr.  MacAfee  and  Colonel 
Bayly  have  no  doubt  as  to  the  views  that  they 
take  in  the  matter. 

10881.  The  question  has  never  been  asked 
whether  the  lay  Commissioners  ever  take  into 
account  occupation  right  or  not? — No  ; and 
I should  say  that  he  would  have  very  great 
difficulty  in  putting  any  money  value  on  it. 

10882.  You  have  never  instructed  any  Sub- 
Commissioners  to  take  into  account  occupation 
right? — I have  never  instructed  the  Sub-Com- 
missioners in  anything. 

10883.  Have  you  ever  instructed  the  county 
court  valuers  to  take  occupation  right  into 
account  ? — W e have  nothing  to  do  with  them  ; 
they  are  as  independent  of  us  as  they  are  of 
this  Committee. 

10884.  Do  you  not  make  rules  for  them? — 
No ; the  county  court  valuers  are  not  our 
officers. 

10885.  And  you  make  no  rules  for  them  ? — 
We  give  them  no  instructions  at  all.  We 
appoint  the  county  court  valuers,  with  the  con- 
sent of  the  Lord  Lieutenant. 

10886.  The  county  court  judges  and  the 
county  court  valuers  have  told  us  in  most  em- 
phatic language  that  they  give  the  tenant  credit 
for  occupation  right  in  his  improvement,  but  that 
they  charge  him  the  same  rent  that  they 
would 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


SELECT  COMMITTEE  ON  LAND  ACTS  (IRELAND). 


555 


23  July  1894.]  Mr.  Justice  Bewley.  [ Continued. 


Chairman — continued. 

would  charge  to  a stranger  coming  in  with  no 
interest  in  the  holding  ?— As  I have  already 
stated,  we  have  no  more  power  to  direct  a County 
Court  judge  as  to  what  view  he  will  take  than 
we  have  to  direct  the  judges  of  the  Superior 
Courts.  Supposing  that  a County  Court  judge 
says,  “ I will  not  take  this  occupation  interest 
into  account.”  We  cannot  touch  him. 

10887.  But  if  the  County  Courts  do  not  take 
the  occupation  right  into  account,  and  you  do, 
what  would  happen  then  ? — Then  there  would  be 
a divergence  of  opinion,  and  on  that  an  appeal. 
If  there  wer ; any  such  question  ever  raised  on 
an  appeal  we  would  state  a case  for  the  Court 
of  Appeal  as  to  whether  this  occupation  interest 
ought  to  be  taken  into  account  or  not. 

10888.  But  I notice,  and  I think  it  is  a signi- 
ficant fact,  that  on  appeal  all  the  rents  of  the 
County  Court  judges  are  raised  in  your  Court  ; 
that  that  is  the  effect  of  it.  For  instance, 
between  1881  and  1894  there  came  up 
to  you  the  case  of  Thomas  B.  Silles 
v.  Mr.  Samuel  L.  Hussey.  In  that  case 
the  tenant  had  spent,  I understand,  about  600/. 
upon  improvements  in  a holding  : his  rent  was 
52/.  16s. ; it  took  him  three  years  from  the  time 
he  served  his  notice  to  get  his  case  before  the  Sub- 
Commissioners,  who  reduced  it  to  50/. ; after  two 
years  more  it  came  before  yourself,  Mr.  Fitz- 
Gerald and  Mr.  French,  and  you  increased  the 
rent  from  50/.  to  55/.,  which  was  an  increase  of 
21.  4s.  over  the  old  rent ; and  although  there  is  a 
rule  that  when  both  parties  appeal  each  party 
bears  his  own  cost,  and  in  this  case  both  parties 
had  appealed,  the  Court  obliged  the  tenant 
in  this  case  not  only  to  pay  his  own  costs, 
but  7/.  4s.  for  the  costs  of  the  landlord. 
Is  it  not  strange  that  if  they  did  not  take  into 
account  the  occupation  right  of  the  tenant,  but 
fixed  the  rent  as  for  a stranger,  and  if  you  in 
every  case  take  into  account  the  occupation  in- 
terest, that  you  made  no  reduction  in  consequence 
thereof,  but  increased  the  rent  ? — In  the  same 
way  if  the  County  Court  valuers  in  all  those 
cases  did  not  take  into  account  falling  prices  we 
should  have  no  means  of  knowing  whether  they 
did  or  did  not. 

10889.  But  the  fact  remains  that  you  value 
rent  upon  a basis  more  favourable  to  the  tenants 
by  reason  of  the  inclusion  of  their  occupation 
right,  and  yet  in  the  net  result  you  increase  the 
rents  to  them  on  appeal  from  the  County  Court 
judges,  although  they  do  not  take  into  account 
the  occupation  interest,  and  you  do  ? — As  I say, 
we  have  no  means  of  knowing  the  basis  upon 
which  the  County  Courts  act. 

10890.  But  the  result  is  there  ; and  in  the 
same  way  there  came  to  you  from  the  Sub-Com- 
mission 431,000/.  and  you  made  it  432,000/.,  al- 
though the  presidents  of  the  Sub-Commission 
Courts  say  that  they  do  not  take  the  occupation 
right  into  account,  and  you  say  that  you  do  ? — I 
have  said  over  and  over  again  that  we  never  take 
directly  into  consideration  the  occupation  right 
as  such.  I believe  individually  that  this  occupa- 
tion right  exists,  and  I think  that  the  valuations 
that  have  been  given  to  us  by  the  valuers  and 
Sub-Commissioners  as  a matter  of  fact  include 
something  for  it. 

10891.  Notwithstanding  their  evidence  to  the 

0.1‘?2. 


Chairman — continued. 

contrary  ? — Notwithstanding  their  evidence  to  the 
contrary. 

10892.  Would  you  say,  in  the  teeth  of  what 
Mr.  Cunningham  and  Mr.  O’Keefe  have  said, 
that  they  have  included  occupation  right? — No, 
I do  not  say  that ; but  I have  always  been  under 
the  impression,  until  this  Committee  sat,  that 
they  had  included  it. 

10893.  Would  you  say  that  the  three  legal 
members  of  the  Sub-Commission,  Mr.  Bailey, 
Mr.  Greer,  and  Mr.  Doyle,  have  been  fixing 
rent  for  13  years  upon  the  basis  of  including  the 
occupation  right,  although  they  declare  that  they 
have  not  done  so,  and  although  Mr.  Doyle,  for 
his  part,  declares  that  he  does  not  know  what  it 
means  ? — I have  already  said,  and  can  only  say 
over  and  over  again,  that  the  men  working  with 
them,  Mr.  MacAffee  and  Colonel  Bayly,  tell  us 
that  they  do  include  the  occupation  interest. 

10894.  Some  do  not? — Very  well. 

10895.  It  not  that  creating  a very  unsatisfac- 
tory state  of  things  ? — I cannot  say  more,  but  I 
can  repeat  my  answer  over  and  over  again. 

10896.  You  never  instructed  either  the  Sub- 
Commissioners  or  even  your  own  appeal  valuers 
on  the  subject? — No  question  ever  arose,  and 
very  possibly  might  never  have  arisen,  but  for 
the  sitting  of  this  Committee.  The  question  was 
not  raised. 

10897.  But  it  is  so  vital  to  the  interest  of  the 
parties  that  the  mystery  is  why  it  has  not  been 
raised.  I should  have  thought  that  it  would 
have  been  raised  ? — It  never  has  been  raised. 

10898.  I should  have  thought  that  it  would 
have  been  raised,  debated,  fought,  and  settled, 
within  one  month  from  the  passing  of  the  Act  ? 
— There  is  no  hint  at  the  existence  of  such  a 
right  except  in  Lord  Justice  FitzGibbou’s  judg- 
ment in  Adams  v.  Dunseath. 

10899.  I have  had  this  instructive  case  from 
my  constituents  in  Kerry ; it  is  the  case  of 
Jeremiah  Kennally  v.  James  W.  Raymond.  You 
heard  it  a few  days  ago  in  Killarney.  He  went 
before  the  County  Court  judge  and  two  County 
Court  valuers,  who  do  not  take  the  occupation 
right  into  account,  valued  the  rent  at  28/.  10s. 
and  32/.  The  County  Court  judge,  who  told  me 
here  the  other  day,  in  the  plainest  language, 
that  he  gives  the  tenant  credit  for  nothing  but 
improvements,  fixed  the  rent  at  30/.  Then  it 
went  before  you,  who  do  give  the  tenant  credit 
for  occupation  right,  and  you  raised  it  to  39/.  ? — 
I do  not  know  anything  of  the  facts  of  the  parti- 
cular case.  We  had  the  evidence  before  us  of 
our  valuers  ; the  Court  valuers,  who  are  gentle- 
men generally  of  greater  experience  than  the 
County  Court  judges’  valuers. 

10900.  At  any  rate,  whilst  the  County  Court 
judge  fixed  the  rent  as  for  a stranger  with  no 
interest,  and  you  fixed  the  rent  as  for  a sitting 
tenant,  you  raised  the  County  Court  judge’s  rent 
from  30/.  to  39/.  That  seems  to  me  an  insoluble 
mystery  upon  the  face  of  the  evidence.  Was 
there  a gentleman  named  Mr.  H.  R.  Morrison,  of 
Moneydig,  Gavan,  County  Derry,  can  you  say, 
who  was  a lay  Commissioner  from  1881  for 
several  years  ? — I have  no  recollection  of  him. 

10901.  He  says  in  a letter  that  I have  here, 

“ I was  appointed  a lay  Assistant  Land  Com- 
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missioner  in  December  1881,  and  was  most  of  my 
time,  from  that  to  August  1884,  in  the  counties 
of  Leitrim,  Roscommon  and  Sligo.  The  evening 
before  we  went  out,  all  of  us  who  were  appointed 
at  that  time  were  in  the  Land  Court,  Dublin. 
Mr.  Litton  asked  me  to  meet  him  in  his  own 
room  when  we  were  leaving,  and  there  and  then 
told  me,  after  some  questions  which  I do  not 
remember,  that  I was  to  put  on  such  a rent  as 
the  landlord  could  let  the  holding  for  if  he  had  it 
in  his  own  hand.”  That  is  in  direct  conflict  with 
your  evidence  ? — That  matter  was  all  discussed 
before  the  Lords  Committee  of  1882. 

10902.  He  says,  also : “ Further,  a circular 
was  received  by  each  of  us  three  Commissioners 
during  the  summer  following  instructing  us  to 
the  same  effect.  This  circular  came  from  the 
secretary  to  the  Chief  Commissioners.  How 
they  arrived  at  this  conclusion  I never  could 
understand.”  My  question  to  you  is,  whether 
such  a circular  was  issued  ? — The  Committee  will 
look  at  that  Report  of  the  Lords  Committee  of 
1882 ; but  my  recollection  is  that  Mr.  Justice 
O’Hagan  and  Mr.  Litton  were  asked  the  same 
question,  and  they  denied  the  existence  of  any 
such  instructions. 

10903.  If  such  a circular  was  issued,  can  a 
copy  of  it  be  procured  ? — Certainly  ; a copy  will 
be  sent  to  this  Committee  if  it  exists ; but  I 
never  heard  of  it  up  to  the  present  moment. 

10904.  I desire  to  ask  you  now  as  head  of  the 
Land  Commission  whether  you  will  cause  search 
to  be  made,  and  will  send  us,  along  with  any 
other  instructions  issued  at  any  time  to  Sub- 
Commissioners,  the  circular  to  which  Mr.  Mor- 
rison refers  ? — If  such  a circular  v'as  issued  and 
if  it  is  forthcoming,  it  certainly  shall  be  sent  to 
the  Committee. 

Mr.  Carson. 

10905.  Are  you  acquainted  with  the  9th  Sec- 
tion of  the  Act  of  1881  ? — Yes. 

10906.  They  call  it  the  Equity  Section? — 
Yes. 

10907.  That  section  runs  as  follows  : “Where 
the  Court,  on  the  hearing  of  an  application  of 
either  landlord  or  tenant  respecting  any  matter 
under  this  Act,  is  of  opinion  that  the  conduct  of 
either  landlord  or  tenant  has  been  unreasonable, 
or  that  the  one  has  unreasonably  refused  any 
proposal  made  by  the  other,  the  Court  may  do 
as  follows  : it  may  refuse  to  accede  to  the  appli- 
cation,” and  so  on.  Have  you  ever  used  that 
section  at  all  ? — I have  reversed  one  order  under 
it ; but  I have  never  made  an  order  in  accordance 
with  it.  There  was  one  case  that  came  before 
me  in  which  the  Sub-Commissioners  alleged  that 
the  tenant  did  not  point  out  a portion  of  the 
holding,  a house  that  was  detached,  and  they 
dismissed  it  under  that  section.  When  the  case 
came  before  us  we  came  to  the  conclusion  that 
the  penalty  was  too  severe  a one,  to  exclude  him 
altogether,  and  therefore  we  allowed  the  tenant 
to  go  in  again  to  have  his  case  reinstated  upon 
payment  of  the  costs  which  had  been  incurred. 
That  is  the  only  occasion,  so  far  as  I remember, 
on  which  this  so-called  Equity  Section  was  ever 
brought  before  us. 

10908.  Then,  as  I understand,  in  your  ex- 
perience you  have  never  dismissed  a case  by 


Mr.  Carson — continued. 

reason  of  unreasonable  conduct  on  the  part  of 
the  tenant  ? — Ho. 

10909.  What  unreasonable  conduct  on  the  part 

of  the  tenant  would  entitle  you  to  dismiss  the 
case  ? — As  to  what  unreasonable  conduct  would 
be  a sufficient  ground  I do  not  know,  because  I 
have  had  no  opportunity  of  judging  of  the 
matter ; but  the  unreasonable  conduct  which  has 
been  alleged  in  one  or  two  cases  has  been 
allowing  buildings  to  get  dilapidated,  and  so 
forth  ; and  in  those  cases  where  the  lands  were 
held  under  lease,  and  the  landlord  had  his  remedy 
by  action  on  the  covenant,  we  thought  that  we 
should  not  exclude  the  tenant. 

10910-11.  As  I understand,  practically,  you 
can  give  us  no  particular  state  of  facts  which  has 
ever  been  held-  to  be  such  unreasonable  conduct  ? 
— Ho.  Some  cases  may  have  been  excluded  I 
believe,  by  the  Sub-Commissioners,  especially  in 
the  earlier  days  of  the  Commission,  under  that 
section,  but  of  recent  years  no  cases  have  come 
before  us  except  one  or  two. 

10912.  You  have  been  asked  a good  deal  about 
this  allowance  for  the  occupation  right  in  fixing 
the  fair  rent,  and  I understood  all  that  you  have 
said.  Have  you  construed  the  Act  of  Parliament 
as  meaning  that  a fair  rent  was  the  competition 
rent  minus  the  yearly  value  of  the  tenant’s 
interest  in  the  holding?— Ho,  never  such  a 
definite  formula  as  that. 

10913.  Are  you  aware  that  that  was  the 
formula  laid  down  by  Mr.  Law,  when  he  was 
Attorney-General  ? — I believe  so. 

10914.  But  at  all  events  you  have  construed  it 
in  that  way  ? — Ho.  As  I said  before,  the  ques- 
tion of  occupation  right  and  its  existence  has 
never  been  raised  before  us  directly. 

10915.  And  how  far,  or  whether  at  all,  it 
would  affect  the  value,  I suppose  you  are  not 
able  to  say  ? — Or  as  regards  any  question  as 
to  what  the  value  of  it  might  be,  whether  it  was 
a variable  quantity  varying  with  the  number  of 
years  that  a tenant  had  been  in  occupation,  my 
mind  is  quite  open  on  all  that;  and  in  all 
that  I have  baid  about  occupation  right,  as  I said 
to  Mr.  Sexton,  I am  stating  my  own  individual 
opinion. 

10916.  Is  the  competition  rent  considered  at 
all  ? — Ho,  not  so  far  as  I know. 

10917.  Do  you  agree  with  Mr.  Attorney- 
General  Law  that  not  to  consider  the  competition 
rent  was  monstrously  unjust? — That  is  a matter 
of  policy  upon  which  my  opinion  is  valueless. 

10918.  As  regards  the  question  of  appeal,  I 
gather  for  reasons  you  have  given  that  you  think 
the  right  of  appeal  ought  to  be  kept  as  it  is  ? — 
Yes,  I think  it  ought  to  be  continued. 

10919.  And  as  regards  the  question  of  costs, 
as  I imderstand,  the  only  case  in  which  a land- 
lord can  get  his  costs  is  if  the  old  rent  is  re- 
stored ? — Yes,  that  is  the  only  case. 

10920.  Is  that  upon  the  grounds  that  in  that 
case  you  would  consider  that  the  tenant  was  not 
justified  in  going  to  the  Court? — Yes,  not  justi- 
fied in  revising  the  rent. 

10921.  Could  you  tell  me  at  all  how  many 
cases  are  transferred  from  the  county  courts  into 
your  courts? — I think  there  is  a Return  which 
shows  that.  In  Table  11  of  our  last  Report  you 
will  see  the  number  for  that  vear  ; and  in  Table 
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Mr.  Carson — continued. 

12  the  entire  period  from  the  commencement  of 
the  Land  Commission. 

10922.  Can  you  suggest  any  reason  why  so 
few  rents  have  been  fixed  in  the  County  Courts  ? 
—That  is  a matter  outside  my  knowledge. 

10923.  Can  you  suggest  no  reason  to  us  ? — It 
is  more  a matter  of  confidence  in  having  the  two 
Sub-Commissioners  to  value  the  holdings  than 
in  having  a single  valuer  and  a County  Court 
judge. 

10924.  One  gentleman  suggested  to  us  that  if 
there  were  two  valuers  in  the  County  Court,  in- 
stead of  one,  that  would  give  more  confidence  in 
the  County  Court  ? — I am  not  sure  of  that,  and 
for  this  reason,  that  the  valuers  there  are  only 
paid  by  the  job,  so  to  speak,  and  they  are  not. 
so  independent. 

10925.  Do  you  think  that  that  is  a very  bad 
system  ? — I think  it  is  a very  bad  system. 

10926.  Do  not  you  think  that  the  valuers  em- 
ployed by  the  County  Court  ought  to  be  in  the 
same  independent  position  as  the  other  valuers 
are  ? — If  there  is  work  for  them,  they  ought  to 
be  in  the  same  independent  position  as  the  other 
valuers  are. 

10927.  Could  you  not  send  down,  from  time  to 
time,  valuers  for  the  County  Court  who  are  on 
your  regular  permanent  staff? — No  ; as  I under- 
stand the  Act  of  Parliament,  we,  with  the  sanc- 
tion of  the  Lord  Lieutenant,  appoint  a number  of 
persons  as  County  Court  valuers.  It  is  for  the 
judge  of  the  County  Court  to  select  any  one  of 
those  whom  he  chooses  ; he  is  not  obliged,  neces- 
sarily, to  select  a man  living  in  his  own  county, 
and  Sonle  do  not. 

10928.  And  you  think  it  would  be  an  improve- 
ment that  they  should  be  put  in  a permanent 
position  ? — I think  it  important  that  the 
valuers  for  the  County  Court  judges  should  be 
in  the  same  independent  position  as  the  Sub- 
Commissioners. 

10929.  When  you  are  transferring  from  the 
County  Court  to  your  own  Court,  do  you  give 
the  transfer  as  a matter  of  right  ? — It  is  always 
treated  as  a matter  of  right,  unless  there  is  some 
cogent  reason  to  the  contrary. 

10930.  What,  for  instance,  would  be  a cogent 
reason  to  the  contrary? — At  one  time  if  the 
tenant  would  be  greatly  delayed  in  the  hearing  of 
his  case,  at  the  time  when  the  Sub-Commission 
Courts  were  very  full,  and  the  tenant  might  be  a 
long  time  waiting  to  have  his  fair  rent  fixed  ; 
then  sometimes  the  transfer  was  refused  ; but  in 
any  case  the  order  for  transfer  is  now  always 
made,  subject  to  the  condition  that  no  proceed- 
ings are  to  be  taken  by  the  landlord  to  evict 
without  an  application  to  the  Land  Commission. 

10931.  We  may  take  it,  there  being  not  much 
delay  now,  that  the  transfer  goes  on  as  a matter 
of  course  ?— Yes. 

10932.  You  said  on  the  first  day  when  you 
were  examined  that  you  found  that  sometimes 
the  tenant  got  up,  in  some  way  or  other,  the 
sub-tenancies  which  originally  dismissed  him  ? — 
Yes. 

10933.  And  then  proceeded  te  fix  a fair  rent  ? 
-Yes. 

10934.  Can  they  do  that  ? — Quite  clearly. 

10935.  Is  that  so  held  ? — Yes. 

0.122. 
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10936.  I thought  that  the  question  might 
arise  as  to  the  status  at  the  time  of  the  passing, 
of  the  Act? — The  question  was  raised  before  us 
in  a reported  case,  of  which  I could  give  you  the 
name. 

10937.  The  name  is  not  important  ? — It  was 
contended  there  by  eminent  counsel  that,  inas- 
much as  the  tenant  had  not  the  status  at  the 
time  of  the  passing  of  the  Act  of  1881,  he 
ought  not  to  be  allowed  to  come  in  now.  I did 
not  think  that  the  question  was  arguable.  It 
was  recently  mentioned  in  the  Court  of  Appeal, 
and  the  Court  of  Appeal  seems  to  have  held  that 
the  question  was  not  arguable. 

10938.  So  that  it  is  quite  clear,  and  they 
actually  have  done  it  ? — It  is  quite  certain  that 
any  tenant  of  a present  tenancy,  if  at  the  time 
he  makes  his  application  he  is  in  occupation, 
can  have  a fair  rent  fixed,  although  in  the  year 
1881  or  subsequently  he  had  a number  of 
sub-tenants, 

10939.  And  although  he  may  have  previously 
applied  and  been  dismissed? — Yes. 

10940.  That  is  no  estoppel  to  him  ? — That  is 
no  estoppel. 

10941.  I just  want  to  ask  you  a few  questions 
as  regards  this  true  value,  or  the  specified  value. 
Can  you  tell  us  how,  in  your  Court,  you  fix  that 
at  all  ? — As  regards  the  true  value,  which  is  the 
same  thing  as  specified  value,  we  take  evidence 
from  persons  who  will  tell  us  what  the  selling 
value  would  be,  and  then  we  give  a sum  which  is 
not  equivalent  to  the  full  selling  value,  but,  as  I 
said  on  a former  day,  is  what  we  think  would  be 
the  sum  that  a solvent  tenant  could  give  for  the 
holding,  assuming  it  to  be  held  at  a fair  rent,  and 
make  a reasonable  profit  out  of  it. 

10942*  Then  it  is  not  the  competitive  value  ? — 
No. 

10943.  And  when  you  are  assessing  that  value 
do  you  get  your  own  valuers  to  make  a report  for 
you  on  the  true  value  ? — Yes,  almost  always ; I 
may  say  invariably. 

10944.  Do  they  make  any  inquiry  in  the  neigh- 
bourhood ?— I think  so  always. 

] 0945.  As  to  what  farms  sell  at  ? — Y es,  I 
think  so. 

10946.  Could  you  tell  me  at  all  whether  the 
value  of  the  tenant’s  interest  since  the  Act  of 
1881  has  very  greatly  increased  in  the  open 
market? — No,  that  is  a matter  that  I could  only 
say  by  hearsay,  or  on  information  from  others. 
I have  no  special  knowledge  of  my  own,  but  it 
would  seem  to  me  to  be  a matter  of  course  that 
the  interest  had  very  largely  increased  since  the 
passing  of  the  Act. 

10947.  Is  there  any  way  in  which  \ye  could 
get  any  reasonable  number  of  cases  which  would 
in  formus  as  to  what  the  selling  interest  of  tenant- 
right  since  the  passing  of  the  Act  of  1881  is  ? — 
In  our  pink  forms  we  have  the  sales  since  1870, 
and  some  of  those  forms  will  show  the  sales  sifice 
1881. 

10948'.  Could  we  have  a list  of  those?— It 
would  be  difficult.  In  the  South  of  Ireland  and 
the  centre  of  Ireland  farm's  do  not  change  hands 
very  often  by  sale  ; they  do  sometimes,  of  course. 
In  the  North  of  Ireland  they  change  hands  more 
frequently. 

10949.  Are  you  not  aware,  and  am  I not 
4 B 2 right 
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Mr.  Carson — continued. 

right  in  saying,  that  in  very  many  cases,  altho  ugh 
the  rent  was  substantially  reduced,  afterwards 
the  tenants  sold  the  interests  in  the  market  at  a 
very  large  sum  ? — I have  no  special  knowledge 
of  the  subject.  After  a fair  rent  has  been  fixed, 
of  course  we  have  some  cases  of  sales  intervening 
between  the  fixing  of  the  fair  rent  by  the  Sub- 
Commission  and  the  re-hearing  before  us.  It  is 
only  in  cases  of  that  kind  that  the  question  would 
come  before  us,  and  we  have  seen  large  sums 
given  from  time  to  time  for  the  tenant’s  interest. 

10950.  Even  in  cases  where  the  rent  has  been 
substantially  reduced? — Yes;  the  greater  the 
reduction  made  the  higher  the  price  which  they 
get,  naturally. 

10951.  But  you  would  think  that  the  higher 
the  price  that  was  given  the  less  reduction  there 
ought  to  have  been.  Have  you  read  over  these 
exclusions,  as  they  are  called,  that  were  handed 
in  by  Mr.  Bailey? — Yes,  I have. 

10952.  As  regards  agistment  lettings,  do  they 
come  within  the  Act  ? — Not  at  all ; they  are  not 
tenancies  of  land. 

10953.  Do  they  come  within  any  of  the  Land 
Acts? — No,  they  are  not  holdings. 

10954.  They  are  not  a letting  of  the  land; 
they  are  not  properly  put  down  as  exclusions 
from  the  Act  ? — No ; they  are  merely  particular 
instances  in  which  the  Act  does  not  apply. 

10955.  Is  there  any  tenancy  at  all  in  that  case? 
— There  is  perhaps  a tenancy,  but  not  of  a hold- 
ing; it  is  not  a holding;  it  is  not  land  within 
the  meaning  of  the  Act. 

10956.  It  is  not  a letting  of  the  land  ? — It  is 
only  a right  to  take  the  profits  of  the  land. 

10957.  An  eatage,  they  call  it ; they  are  not 
in  any  of  the  Acts  ? — No. 

10958.  Either  the  Act  of  1870  or  1881  ?— No. 

10959.  Nor  even  the  Act  of  1860,  I think? — 
No,  they  are  not  in  the  Act  of  1860. 

10960.  And  the  same  thing  applies  to  conacre 
lettings? — Yes,  it  is  only  the  letting  of  a crop. 

10961.  There  is  an  exception  put  down  here 
on  which  I should  like  your  opinion  : “ The  pur- 
chaser of  a tenancy  where  the  conditions  pre- 
scribed by  Section  1,  Act  of  1881,  are  applicable, 
but  have  not  been  complied  with,  may  be  ex- 
cluded from  the  provisions  of  the  Land  Acts. 
The  landlord  may  continue  to  treat  the  vendor 
as  still  tenant  ” ? — That  is  because,  if  the  tenant 
had  not  served  notice  to  sell,  and  sold  without 
giving  the  prescribed  notice  under  the  first 
section,  the  landlord  might  set  aside  the  entire 
transaction. 

10962.  Could  he,  if  he  went  on  and  received 
rent  from  the  tenant  ? — It  is  done  ; there  is  that 
possibility. 

10963.  Have  you  come  across  any  such  cases  ? 
— No,  it  is  not  a question  that  is  likely  to  arise 
very  often. 

10964.  That  would  be  a very  exceptional  case  ? 
I think  so. 

10965.  As  regards  the  case  of  a tenant  for  life 
(Massey  v.  Norse’s  case)  creating  a tenancy  in 
the  land,  is  it  your  opinion  that  there  are  many 
cases  affected  by  that  doctrine  or  decision  ? — I 
think  only  to  a certain  extent.  Not  many  such 
cases  have  come  before  me,  but  there  are  several 
cases  of  lettings  made  by  a tenant  for  life  for  his 
own  life. 


Mr.  Carson — continued. 

10966.  Do  you  think  that  that  creates  a sub- 
stantial exception  out  of  the  powers  of  fixing  the 
rent? — I am  not  able  to  say  substantial,  but 
it  is  not  negligeable,  certainly. 

10967.  Then  there  is  this  case  : “Where  a 
middleman  is  ejected  for  non-payment  of  rent 
all  sub-interests  in  the  holding  under  him  are 
destroyed.”  Those  sub-interests  were  never  in 
privity  with  the  landlord  at  all  ?— They  were  not 
in  privity  with  the  head  landlord. 

10968.  They  were  never,  of  course,  his 
tenants  ? — They  were  the  tenants  of  the  middle- 
man with,  as  I have  mentioned  before,  the  right 
of  redeeming,  if  they  think  fit. 

10969.  Rut  they  can  only  redeem  and  put 
back  the  old  tenancy? — Yes. 

10970.  They  have  no  tenancy  on  their  own 
account? — They  would  re-establish  the  middle- 
man’s interest  as  well  as  their  own. 

10971.  The  point  that  I want  to  make  clear  is 
that  they  never  have  been  tenants  to  the  superior 
landlord  ? — No. 

10972.  Next  we  have,  “ Tenancies  created  by  a 
mortgagor  after  the  date  of  the  mortgage  are  not 
binding  on  the  mortgagee  ? ” — That  is  so. 

10973.  Have  you  found  any  cases  in  which 
the  mortgagee  is  prevented  from  intervening  ? — 
I had  one  case  at  the  last  sitting  at  Belfast, 
which  I thought  a very  hard  case ; it  was  a case 
where  the  mortgagor  after  granting  the  mortgage 
made  a lease. 

Mr.  T.  M.  Healy. 

10974.  That  was  the  case  of  Grehan  v.  Pirn? 
— The  mortgagee  afterwards  demanded  specifi- 
cally the  rent  of  that  lease  from  the  lessee,  and 
the  lessee  paid  it  as  being  the  rent  under  the 
lease. 

Mr.  Carson. 

10975.  May  I ask  you  this  : when  you  are 
fixing  the  rent,  when  the  tenant  serves  notice  to 
fix  the  rent,  does  the  mortgagee  get  no  notice 
that  the  rent  is  going  to  be  fixed  ?—  As  a rule 
not. 

10976.  Then  supposing  ' that  a mortgagor, 
having  very  little  interest  in  the  place,  came  into 
Court  and  said  to  you  in  open  Court,  “ I consent 
to  such-and-such  a rent  being  fixed,”  what  would 
happen  ? — What  would  happen  is  that  if  the 
mortgagee  afterwards  got  knowledge  of  the  pro- 
ceedings, we  would  give  him  liberty  to  intervene, 
and,  if  necessary,  we  would  re-hear  the  case.  In 
numerous  cases  they  do  apply,  and  get  leave  to 
intervene,  and  they  are  the  people  who  really 
fight  the  cases. 

10977.  But  in  many  cases  do  not  you  fix  the 
rents  by  consent  in  Court? — Ye3. 

10978.  And  you  do  not  make  any  inquiry 
then  as  to  whether  there  are  any  mortgagees  ? — 
No. 

10979.  And  in  the  same  way  the  landlord  and 
the  tenant  may  file  an  agreement? — STes. 

10980.  And  without  reference  to  the  mort- 
gagee ? — Yes. 

10981.  The  mortgagee  is  no  party  ? — No.- 

10982.  Within  what  time  would  the  mort- 
gagee have  to  come  in  ? — As  well  as  I recollect, 
there  is  no  time  fixed. 

10983.  Then  he  could  come  in  at  any  time  ? — 
Unless 
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Mr.  Carson — continued. 

Unless  there  was  some  laches.  • If  it  was  shown 
that  he  had  been  aware  of  it,  and  had  neglected 
to  come  in,  then  we  might  refuse  permission. 

10984.  But  at  all  events,  you  require  no  notice 
to  be  given  to  him  ? — In  the  case  of  an  agree- 
ment there  is  a time  fixed,  I think,  after 
notice  of  the  filing  of  the  agreement  is  given  ; 
and  if  nobody  comes  in  within  that  time  to 
object,  it  becomes  absolutely  filed. 

10985.  But  do  not  you  think  that  in  the  case 
(and  unfortunately  there  are  many  of  them)  of  a 
landlord  who  had  little  or  no  interest  in  the 
holding,  a great  wrong  might  be  done  to  the 
mortgagee  in  fixing  the  rent  behind  his  back  ? — 
My  experience  is  that  the  mortgagees  look  after 
their  property,  and  they  intervene. 

10986.  They  may  be  English  companies,  you 
know  ? — I think  the  English  companies  look 
after  their  interests  in  Ireland  very  keenly. 

10987.  And  even  although  the  mortgagor  may 
have  consented  to  the  rent,  you  would  not  set  it 
aside  unless  it  was  at  some  gross  under  value  ? — 
As  a rule  not.  If  he  fixed  it  by  agreement  and 
declaration  we  would  not  take  it  off  the  file, 
unless  there  was  something  in  the  nature  of 
fraud. 

10988.  But  that  might  be  difficult  to  prove? 
— Yes. 

10989.  Do  not  you  think  that  there  would  be 
a hardship  on  the  mortgagee  in  those  cases  ? — I 
have  never  known  of  any  individual  case  of  hard- 
ship ; and,  on  the  other  hand,  I think  there 
should  not  be  any  additional  expense  in  serving 
the  mortgagees  unless  it  is  absolutely  necessary. 
There  is  a Schedule  published  by  the  Land 
Commission  every  month  of  the  agreements 
and  declarations  which  have  been  filed  in  the 
previous  month,  and  the  mortgagees  in  that  way 
may  get  knowledge  of  it. 

10990.  It  would  be  very  hard  for  a mortgagee 
to  have  to  go  and  examine  each  “ Dublin 
Gazette,”  to  see  whether  there  has  been  any 
such  agreement  or  declaration.  But,  at  all  events, 
you  do  not  think  it  would  be  an  improvement 
to  say  that  the  order  ought  to  be  served  on  the 
mortgagee  ? — No,  I think  not ; it  would  be 
adding  to  the  expense,  and,  although  there  may 
be  a theoretical  injustice,  I do  not  think  there  is 
any  practical  injustice. 

10991.  Is  it  your  opinion  that  the  mortgagees 
themselves  are  not  inclined  to  intervene  if  the 
rent  lias  been  fairly  fixed  in  Court  ? — I think  if 
it  has  been  fairly  fixed,  they  accept  it. 

10992.  As  regards  the  question  of  demesne 
lands,  where  part  of  a holding  is  demesne,  the 
whole  is  included,  is  it  not  ? — The  whole  is  out 
of  the  Act. 

10993.  Is  that  so,  even  if  the  part  is  very 
trivial  ? — I never  had  a case  of  triviality.  I do 
not  see  how  you  can  get  out  of  it.  I think  that 
if  any  portion  is  demesne  the  entire  land  should 
be  excluded. 

10994.  I want  to  know  as  regards  a fee-farm 
grant  of  demesne  lands,  like  the  case  of  Spencer 
v.  Tedcastle  ; I understand  you  held  that  that 
was  within  the  Act? — I held  that  it  was  within 
the  Act,  because  I thought  according  to  the 
tendency  of  the  decisions  up  to  that  time  the 
object  of  the  exclusion  of  demesne  lands  was 
because  there  ought  to  be  some  right  of  reverter 

0.122. 
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to  the  landlord ; that  the  landlord  ought  to  have 
an  opportunity  of  taking  back  the  land  into  his 
own  possession. 

10995.  Can  you  tell  me  in  Spencer  v.  Ted- 
castle whether  that  was  under  a fee-farm  grant  ? 
— It  was  originally  under  a lease  for  lives,  re- 
newable for  ever,  and  it  was  converted  into  a 
fee-farm  grant. 

10996.  As  regards  Spencer  v.  Tedcastle,  was 
there  anything  in  the  evidence  to  show  that  that 
was  let  as  demesne  land  ? — Yes. 

10997.  Was  there  anything  except  the  mere 
calling  it  demesne  land  ? — Yes,  as  a matter  of 
fact,  at  the  time  of  the  execution  of  the  original 
lease  the  lands  were  apparently  of  a demesne  or 
park-like  character,  and  they  were  used  as  a 
park  under  that  by  the  lessee  as  part  of  the 
demesne  of  his  house. 

10998.  And  there  was  evidence,  you  say,  in 
that  case  that  he  continued  them  in  the  same 
condition? — They  continued  down  to  the  time 
of  the  application,  practically  used  as  part  of  the 
park  attached  to  the  mansion  house. 

10999.  Is  there  any  record  kept  of  the  evidence 
given  ? — Only  in  cases  heard  before  us  on  appeal 
of  late  years.  Of  late  years  there  is  a shorthand 
writer’s  note  of  the  evidence  in  every  such  case. 

11000.  But  that  was  heard  on  affidavit,  I 
think? — Spencer  v.  Tedcastle  was  a motion  and 
that  was  heard  on  affidavit,  and  the  affidavits  are 
preserved. 

11001.  Could  we  have  the  affidavits  in  that 
case  ? — Certainly. 

11002.  I should  myself  very  much  like  to  see 
them  ? — I think  the  facts  are  very  fairly  stated 
in  the  Irish  Reports.  The  case  is  reported  in 
the  32nd  Law  Reports,  Ireland,  at  page  411. 

11003.  Did  that  case  at  all  decide  that  if  you 
made  a fee-farm  grant  of  demesne  lands  (there 
being  no  intention  of  the  lessee  to  use  his  demesne 
for  instance)  to  an  ordinary  farmer,  who  con- 
verted it  and  used  it  as  an  ordinary  farm,  it  is 
still  demesne  ? — That  question  was  not  discussed 
at  all. 

11004.  Have  you  had  many  cases  of  home 
farms? — Very  few.  We  have  never  held  any 
holding  to  be  a home  farm.  The  question  has 
been  raised  in  some  few  cases,  but  we  have  never 
had  a case  that  proved  to  be  a home  farm. 

11005.  Have  you  laid  down  any  definition  of 
what  a home  farm  is  ? — No ; the  Court  of  Ap- 
peal have  laid  down  what  is  practically  a defini- 
tion, namely,  a farm  not  mainly  worked  for 
profit ; a farm  used  in  connection  with  the  resi- 
dence, and  not  mainly  used  for  purposes  of 
profit. 

11006.  Have  there  been  many  cases  raised  on 
the  ground  of  being  pasture  holdings? — Yes,  a 
great  many. 

11007.  Do  you  think  that  the  law  is  in  a satis- 
factory condition  as  regards  that  ? — I should  be 
disposed,  as  I said  the  other  day,  to  alter  the 
limit  and  make  it  1007.  valuation  instead  of  507. 

1 1 008.  Do  not  you  think  that,  having  to  de- 
pend upon  the  construction  of  the  lease,  as  to 
whether  the  thing  is  pasture  or  not,  is  a very 
curious  way  of  arriving  at  the  fact  ? — In  most 
cases  of  pasture  of  recent  years  it  is  quite  inde- 
pendent of  the  construction  of  the  lease ; it  is  on 
the  user  and  character  of  the  lands. 

4 B 3 1 1009.  But 
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Mr.  Carson — continued. 

11009.  But  they  must  be  let  to  be  used,  must 
they  not? — Yes,  they  must  be  let.  to  be  used, 
and  if  you  find  that  the  lands  are  of  such  a 
character  that  they  could  not  reasonably  have 
been  used  for  any  other  purpose,  and  that,  as  a 
matter  of  fact,  they  have  been  used  for  pasture, 
as  a rule,  we  would  hold  them  to  be  pasture. 

1 1010.  Why  do  you  think  that  the  limit  should 
be  changed  from  50/.  to  100/.? — Because  that 
would  exclude  all  large  pasture  holdings.  There 
are  those  Clare  cases  that  we  have  been  obliged  to 
exclude,  and  some  of  those  are  over  the  501. 
limit,  and,  I think,  might  well  be  admitted.  .1 
think  that  the  graziers  of  Meath  and  Roscommon 
who  pay  rents  of  600/.  and  700/.  a year  are  not 
persons  for  whose  benefit  the  Land  Act  was 
necessary  : but  I think  that  small  tenants  of 
pastux-e  holdings  require  the  same  px’otection  and 
assistance  as  tillage  tenants. 

11011-12.  Do  many  cases  come  within  the  ex- 
ception of  glebe  lands  ? — One  solitary  one.  That 
is  an  exception  that  need  not  be  noticed. 

11013.  And  English-managed  holdings? — The 
question  of  English-managed  holdings  has  been 
raised  in  three  or  four  cases,  but  I have  never 
found  a holding  to  be  an  English-managed 
holding.  Sometimes  the  improvements  were 
made  originally  by  the  landlord,  but  have  not 
been  maintained  by  him.  I am  speaking  of  my- 
self individually.  There  have  been  cases  ex-; 
eluded  by  the  Land  Commission  before  my  time. 

11014.  Have  you  never  held  that  a case  is  an 
English-managed  holding  ? — Never  to  my  know- 
ledge. I am  perfectly  certain  that  I never 
have. 

11015.  The  next  exemption  that  Mr.  Bailey 
puts  down  is  : “ Purchaser  of  a present  tenancy 
sold  for  a breach  of  a statutory  condition.” 
Have  you  had  any  such  case  ? — I have  never  had 
a ase. 

11016.  No  such  case  has  arisen  in  your  ex- 
perience ? — No ; it  may  arise  in  the  future. 

11017.  Have  you  found  many  instances  of 
cases  where  a tenant  has  contracted  himself  out 
of  the  Act? — Yes,  we  have  had  a number  of 
instances. 

11018.  His  valuation  being  over  150/.  ? — His 
valuation  being  over  50/.  These  were  cases  that 
were  before  the  Act  of  1881. 

11019.  That  is  with  reference  to  the  Act  of 
1870? — Yes;  but  his  contract  would  be  to  this 
effect : I mean  not  contracting,  out  of  the  Act  of 
1881,  but  I m^an  contracting  not  to  make, a claim 
for  improvements  and  virtually  depriving  himself 
of  the  power  of  asking  for  an  exemption  from 
rent  on  improvement. 

11020.  1 mean  cases  under  the  Act  of  1881, 
have  you  had  any  such  cases  ?— No,  not  in  my 
time. 

11021.  I suppose  the  number  that  would  arise 
would  be  infinitesimal  ? — I only  remember  one 
reported  case  on  the  subject. 

11022.  Do  you  think  it  would  be  possible  to 
lay  dowix  any  rule  as  to  what  proportion  of  sub- 
letting was  to  contract  out  of  the  Act  ? — Any 
rule  of  that  kind  must  necessai'ily  be  a rule-of- 
thumb  ; but  I think  that  it  might  be  laid 
down. 

11023.  What  rule  would  you  suggest  ?— I 
would  not  suggest  any  fraction.  I would  say  not 
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exceeding  a certain  fraction  in  acreage  and  value. 
Whether  that  fraction  should  be  a very  small 
one,  one-twelfth  or  going  up  to  one-sixth,  I will 
not  suggest. 

11024.  But  you  think  that  we  might  lay  that 
down  ? — I think  it  would  save  a great  deal  of 
litigation,  and  would  prevent  a great  deal  of 
heart-burning  that  exists  at  present  by  persons 
being  excluded,  who  are  fairly  entitled  perhaps 
to  come  in. 

11025.  Can  you  suggest  any  amendment  your- 
self?— No,  I do  not  suggest  any  amount.  At  the 
same  time  I do  not  think  that  it  ought  to  be  a large 
proportion ; I think  it  ought  to  be  a small  pro- 
portion, but  I would  rather  not  name  any 
amount. 

11026.  We  shall  have  a difficulty  in  knowing 
where  the  injustice  comes  in  as  regards  amount, 
unless  we  have  some  guide  to  help  us  ? — As 
regards  the  proportion,  I really  could  not  lay 
down  a limit. 

11027.  Can  you  tell  us  any  case  in  which  you 
found  that  the  particular  proportion  created  an 
injustice  ? — 1 could  not  exactly  recall  them  at  the 
present  moment,  but  I have  come  across  several 
cases  of  this  kind  in  which  a small  proportion, 
not  trivial,  had  been  sub-let  before  the  letting 
was  made  to  the  existing  tenant. 

11028.  I can  understand  that;  that  is  a 
different  principle,  because  then  both  landlord  and 
tenant  let  and  take  with  the  knowledge  of  sub- 
letting it ; but  I am  talking  of  a case  where  there 
were  .no  sub-tenants  in  when  the  tenant  took,  and 
where  he  subsequently  created  the  sub-letting. 
You  say  that  hardships  have  been  created,  and 
I should  like  to  see  what  your  idea  was? — I 
could  not  tell  you  what  the  proportion  would  be; 
I cannot  recollect. 

11029.  But  at  all  events,  you  would  say  that 
it  ought  not  to  be  a substantial  proportion  ? — No, 
it  ought  not  to  be  a large  proportion,  but  still 
something  that  would  go  beyond  what  might,  be 
now  treated  as  triviality. 

1 1030.  As  regards  the  question  of  the  fair  rent, 
do  you  think  that  we  could,  lay  down  any  defini- 
tion of  fair  rent  ? — I think  it  would  be  possible  to 
state  something  definite ; to.  give  some  legal  coni- 
ception  of  fair  rent,  but  at  present,  there  is  none. 

11031.  Do  you  think  that  that  would  be  an 
improvement  ? — I think  it  would  be  a great  im- 
provement, because  as  matters  stand  at  present 
the  fair  rent  is  fixed  undoubtedly  largely  by  the 
experience  of  the  individual  Sub-Commissioner. 

11032.  Could  you  suggest  to  us,  for  instance, 
what  would  be  the  materials  (I  do  not  mean  to 
put  it  actually  into  a definition  now)  that  you 
would  recommend? — One  of  the  first  questions. is 
the  question  that  has  been  discussed  here,  ana 
not  before,  as  to  whether  the  occupation  interest 
of  the  existing  tenant  was  to  be  taken  into  con- 
sideration or  not.  Then  another  question  would 
be  as  to  how  far  px-oduce  aixd  prices  were  to  be 
taken  into  consideration.  Then  there  are  certain 
constant  quantities  for  which  I do  not  think  any 
definition  is  required,  because  they  are  already 
taken  into  consideratioxx ; that  is  to  say,  the 
character  of  the  soil,  the  aspect,  elevation,  want 
of  water,  proximity  to  towns,  markets,  and  so 
forth.  Still  it  would  be  well  to  put  them  all  in 
together  if  possible. 

11033.  Then 
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11033.  Then  would  you  suggest  that  we 
should  try  and  give  an  exhaustive  definition  ? — I 
think  not ; I think  the  evidence  of  the  valuers  on 
a question  of  that  kind  would  be  more  important 
than  any  evidence  that  I could  give. 

11034.  Can  you  suggest  any  impi-ovement  in 
procedure  either  in  your  own  Court  or  in  the 
Sub-Commission  Court  ? — I think  not.  I think 
that  the  procedure  is  very  simple  and  inexpen- 
sive. 

11035.  Do  you  think  that  the  hearing  before 
the  Sub-Commissioners  is  useful? — Yes. 

11036.  You  would  not  substitute  for  it  in 
ordinary  cases  of  value  merely  sending  down  the 
Sub-Commissioners  to  value  ? — No,  as  I said 
before,  in  the  first  instance  I would  send  the 
court  valuer  down  to  value  the  holding  and  then 
if  the  parties  would  not  accept  the  rent  so  con- 
ditionally fixed  I would  send  it  before  the  Sub- 
Commission,  just  as  at  present. 

11037.  If  they  did  not  agree  to  the  rents  so 
fixed,  why  should  they  not  go  straight  up  to 
your  Court,  otherwise  you  would  really  have 
three  processes  ? — I would  rather  send  them 
before  the  Sub- Commissioners,  and  1 do  not 
think  they  would  come  any  further.  It  would 
be  open  to  consideration  then,  after  they  had 
the  two  preliminary  hearings,  whether  an  alter- 
ation ought  not  to  be  made  in  the  rules  as  to 
costs. 

11038.  Do  you  think  that  any  plan  could  be 
adopted  to  avoid  the  necessity  of  having  all  the 
rents  re-heard  ? — I am  afraid  not. 

11039.  Do  you  think  it  could  be  on  a system 
of  prices  ? — I do  not  think  that  any  schedule  of 
prices  would  be  made  use  of  in  fixing  rents. 

11040.  You  said  in  answer  to  Mr.  Kennv,  as 
I understand,  that  your  reason  for  saying  that, 
was  that  the  tenant  might  have  deteriorated  or 
improved  the  holding  during  the  statutory  term  ? 
—That  was  as  regard  the  necessity  for  personal 
inspection. 

11041.  Why  do  you  say  that  the  schedule 
of  prices,  such  as  was  made  in  the  Act  of  1887, 
for  instance,  would  be  of  no  use  ? — Because  the 
elements  of  rent  depend  so  much  upon  the 
individual  holding,  and  you  might  have  two 
holdings  side  by  side  very  differently  used  ; and 
if  you  had  a schedule  of  prices  applicable  to  a 
particular  district  great  injustice  might  be  done 
in  one  particular  case. 

11042.  How  do  you  mean  differently  used? — 
One  being  a pasture  holding  and  another  a 
tillage  ; one  might  be  used  for  a particular  class 
of  cattle,  and  the  land  might  be  suited  for 
another  class  of  cattle.  You  might  even  have 
two  pasture  holdings  together,  one  suited  for 
breeding  stock  and  the  other  suited  for  store 
cattle  ; and  the  schedule  of  prices  in  the  one 
case  would  not  be  applicable  to  the  other. 

Colonel  Waring. 

11043.  You  mean  the  suitability  of  the  farm 
for  a particular  use,  not  the  use  to  which  it  is 
put?— -Certainly,  if  you  could,  so  to  speak,  fix 
certain  elements  in  the  farm,  and  only  change 
the  variable  portions,  you  might  get  at  the  rent ; 
but  you  would  have  to  go  to  each  farm  to  ascertain 
it. 

1 1044.  But  when  you  spoke  of  the  use  that  was 
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Colonel  W aring  — continued, 
made  of  the  farm,  I suppose  you  meant  the  use 
that  ought  to  be  made  of  it? — Yes,  the  use  for 
which  it  was  best  suited. 

Mr.  Carson. 

1 1045.  At  all  events,  you  think  that  a schedule 
of  prices  would  not  be  a possible  way  of  meeting 
the  difficulty  ? — 1 said  i hat  my  opinion  was  not 
worth  very  much;  but  the  opinion  of  all  the 
Sub-Commissioners  and  valuers  seems  to  be  that 
they  could  not  work  on  a schedule  of  prices  with- 
out doing  injustice. 

11046.  What  do  you  say  to  a schedule  of 
prices,  with  the  right  of  appeal  by  any  tenant?— 
I do  not  see  how  it  could  be  applied  myself. 

11047.  There  is  only  one  other  matter  that  I 
want  to  ask  a few  questions  about : it  is  this 
Redemption  of  Rent  Act.  Under  the  Redemp- 
tion of  Kent  Act,  as  I understand,  you  put  the 
rent  upon  the  tenant’s  improvements  ? — In  the 
case  of  fee-farm  grantees  ; not  in  the  case  of  long 
leaseholders,  because  these  grantees  are  outside 
the  Act  of  1870. 

11048.  Then,  of  course,  it  must  make  a sub- 
stantial difference  as  to  whether  a man  happeued 
to  be  the  one  or  the  other  ? — Yes. 

1 1049.  What  do  you  do  in  those  cases  if  you  are 
assessing  the  purchase-money  quoad  the  improve- 
ment?— We  have  to  treat  the  fee-farm  grantees 
as  in  a different  position  from  long  leaseholders, 
for  that  very  reason  ; because  in  the  one  case  (as 
I said  in  answer  to  a question  of  Mr.  Russell’s)  the 
rent  is  secured  partly  by  improvements  in  respect 
to  which  no  claim  for  compensation  can  be  made, 
and  in  the  other  case  it  is  secured  partly  by  improve- 
ments in  respect  to  which  a claim  for  compensa- 
tion can  be  made.  If  we  have  two  pieces  of  land, 
side  by  side,  one  held  under  a lease  of  999  years 
and  the  other  held  under  a fee-farm  grant,  both 
equal  in  quality  and  both  having  the  same  rent, 
the  rent  of  the  fee-farm  grant  will  sell  for  a higher 
sum ; because  if  the  landlord  has  to  evict  for  that 
rent  he  is  not  liable  to  a claim  for  compensation  ; 
whereas  in  the  other  case  he  is  liable  to  a claim 
for  compensation. 

11050.  I suppose  I am  wrong,  but  I thought 
that  what  the  Act  was  directed  to  was  to  have 
regard  in  fixing  the  value  to  the  security  for  the 
rent  ? — That  is  the  security  of  the  rent.  One 
rent  is  better  secured  than  the  other.  The  fee- 
farm  rent  is  better  secured  than  the  long  lease- 
hold rent  for  that  very  reason  : that  if  the  land- 
lord has  to  evict  for  rent  he  gets  the  land  into  his 
possession  free  from  all  claims  for  improve- 
ments. 

11051.  But  for  non-payment  of  rents  there  can 
be  no  claim  for  improvements? — That  is  not 

11052.  But  in  the  case  of  ejectment  for  non- 
payment of  rent,  the  tenant  cannot  claim  for  im- 
provements ? — Yes,  he  can;  he  cannot  claim  for 
disturbance.  The  landlord  gets  the  land  free 
from  any  claim  for  compensation  in  the  one 
case,  and  in  the  case  of  a long  leasehold  he  has  to 
pay  for  the  improvements. 

11053.  l’hen  do  I take  it  that  in  fixing  the 
price,  the  difficulty  is  what  would  be  caused  by 
this  liability  to  a claim  for  compensation  ? — The 
way  to  put  it  is  this,  that  in  the  one  case  the 
rent  would  command  a greater  number  of  years’ 
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Mr.  Carson—  continued. 

purchase  than  in  the  other  case,  and  we  give  a 
larger  sum. 

11054.  In  fixing  the  purchase  money  in 
ordinary  holdings  not  within  the  Redemption  of 
Rent  Act,  is  it  fixed  in  the  same  way  as  under 
the  Redemption  of  Rent  Act  ? — Any  head  rent 
or  superior  rent  is  fixed  in  the  same  way  ; that 
is  what  the  Act  of  Parliament  tells  us  to  do. 

11055.  I am  talking  of  a holding? — That  is 
what  the  terms  of  the  Redemption  of  Rent  Act 
lay  down. 

11056.  What  I want  to  know  is  whether,  when 
you  fix  the  price  upon  any  ordinary  tenancy 
from  year  to  year  at  which  a tenant  is  to  pur- 
chase, that  is  regulated  upon  the  adequacy  of  the 
security  for  the  rent  ? — That  is  taken  into  con- 
sideration, of  course ; but  the  language  of  this 
Act  is  special  : “ Such  redemption  shall  be 
effected  by  the  payment,  subject  to  the  rales  of 
the  Land  Commission,  of  such  capital  sum  as 
may  be  agreed  upon,  or  as,  in  case  of  difference, 
may  be  determined  by  the  Land  Commission  (re- 
gard being  had  to  the  adequacy  of  the  security) 
in  like  manner  as  if  it  were  a head-rent  redeemed 
under  the  provisions  of  Section  16  of  the  Land 
Laws  (Ireland)  Act,  1887.” 

11057.  What  I want  to  ask  you  is  this  : You 
have  not  any  similar  words  to  that  in  the  case  of 
an  ordinary  sale? — No,  we  treat  this  as  a head- 
rent. 

11058.  And  it  is  valued  upon  a higher  basis? 
— Y es,  at  a substantially  higher  price. 

11059.  The  valuation  for  sale  being  at  a 
higher  price,  do  you  think  it  would  be  fair  that 
the  valuation  for  rent  should  be  put  upon  the 
same  basis  as  in  the  case  of  an  ordinary  tenant 
from  year  to  year  ? — But  the  valuation  is  on  a 
higher  price  in  reference  to  the  fee-farm  rent 
than  it  would  be  for  a rent  of  the  same  amount 
in  a long  leasehold,  and  I see  no  reason  for  that. 

11060.  But,  again,  a long  leasehold  is  on  a 
higher  scale  than  an  ordinary  tenancy  from  year 
to  year  ? — Yes,  but  that  appears  to  me  to  be  no 
reason  for  putting  the  rent  of  a fee-farm  grant 
on  a still  higher  scale. 

11061.  A higher  scale  than  an  ordinary 
tenancy  from  year  to  year,  to  which  the  Act  of 


Mr.  Carson — continued. 

1887  applies? — By  reason  of  the  improvements 
not  being  the  subject  of  compensation. 

11062.  Is  not  the  fixing  of  a fair  rent  the 
penalty  that  the  landlord  incurs  because  he  will 
not  sell  ? — Yes. 

11063.  If  he  can  sell  at  a higher  rate  than  an 
ordinary  tenancy  ought  he  not  to  have  his  rent 
fixed  in  reference  to  the  higher  rate  at  which  he 
can  sell  ? — Yes ; but  the  higher  rate  at  which  he 
can  sell  the  rent  arises  from  the  fact  of  this  right 
of  compensation  not  existing. 

11064.  No,  you  have  told  me  that  it  is  in  con- 
sequence of  the  words  having  regard  to  the 
adequacy  of  the  security,  and  estimating  it  as 
the  head  rent? — Yes. 

11065.  You  have  not  got  those  words  in  the 
ordinary  purchase  ? — No. 

11066.  Then  of  course  you  have  a different 
basis  for  valuation  and  a higher  basis  for  valua- 
tion under  the  Act?— Yes. 

11067.  Do  not  you  see  that  if  you  reduce  the 
rent  in  the  same  way  that  you  would  reduce  the 
rent  of  an  ordinary  farm,  the  landlord  never  can 
get  anything  higher  than  that  rent  again,  and 
you  reduce  considerably  his  purchase  money  if 
he  goes  to  sell  ? — No.  1 do  not  think  the  land- 
lord ought  to  be  placed  in  a position  as  if  this 
was  merely  a rent  of  a tenancy  from  year  to 
year.  What  I have  said  already  is  that  I do  not 
think  he  ought  to  be  placed  in  a different 
position  from  the  landlord  of  a long  leasehold. 
If  we  had  a long  leasehold  for  9,999  years  the 
head  rent  would  not  command  quite  as  high  a 
price  in  consequence  of  having  to  pay  compensa- 
tion for  improvements  ; there  is  that  distinction. 

1 1068.  The  proposal  is  to  enable  you  to  take  the 
improvements  in  th  e fee-farm  grants  into  considera- 
tion ? — I think  what  would  be  just  is  that  the  fee- 
farm  grantees  should  be  put  in  the  same  position 
as  long  leaseholders;  that  they  should  be  able 
to  get  exemption  from  rent  on  buildings,  and 
the  reclamation  of  waste  land.  It  is  not  really 
a matter  of  very  great  consequenee. 

11069.  Yes,  it  is.  It  occurs  tome  that  when 
the  landlord  goes  to  sell,  then  he  will  be  selling 
something  very  much  more  reduced  than  what  he 
has  a right  to  have  under  the  Act  ?— I do  not 
think  so. 
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The  Eight  Hon.  JOHN  MORLEY,  in  the  Chair. 


Mr.  Justice  Bewley,  again  called  in ; and  further  Examined. 


Mr.  M‘  Cartan. 

11070.  Is  it  right  to  say  that  the  costs  and  the 
inconvenience  involved  to  tenants  in  going  to  the 
Chief  Commission  are  much  greater  than  those 
involved  in  coming  before  the  Snb-Commission  ? 
— The  expense  ? 

11071.  Yes? — I should  say  substantially  so. 

11072.  And  the  inconvenience? — And  the 
inconvenience  too,  because  the  Chief  Commission, 
as  a rule,  only  go  to  a few  large  towns,  and 
sometimes  the  parties  have  to  travel  a greater 
distance. 

11073.  As  a rule,  you  only  sit  in  one  town  in 
a county,  I believe  ? — As  a rule  that  is  so. 
Sometimes  we  take  a second  town  in  a large 
county.  We  used  to  sit  very  often  at  Bantry, 
for  instance,  in  Cork,  in  addition  to  sitting  at 
Cork  ; and  on  one  occasion  we  sat  at  Killybegs, 
in  addition  to  sitting  at  Donegal. 

11074.  Sometimes  you  sit  in  one  town  for 
three  counties,  do  you  not ; for  instance,  for 
Armagh,  Down  and  Antrim? — Yes,  now 
especially  that  the  appeals  have  diminished  much 
in  number.  We  may  occasionally  only  have  six 
or  seven  cases  in  one  town. 

11075.  You  sit  in  the  town  of  Lifford,  [ 
believe  the  county  town  of  Donegal  ? — I think 
that  in  my  time  we  have  sat  in  Strabane,  imme- 
diately on  the  other  side  of  the  river. 

11076.  Are  you  aware  that  the  tenants  who 
have  to  come  from  Dunloe  must  travel  over  50 
miles  even  to  reach  Lifford  ? — I do  not  know ; 
in  some  cases  they  have  to  travel  a considerable 
distance. 

11077.  But  in  the  case  of  the  Courts  of  Sub- 
Commission,  they  hold  the  Courts  as  near  the 
litigant’s  own  door  as  possible  ? — That  is  so. 

11078.  I understood  you  to  say  that  the  land- 
lords do  not  produce  witnesses  generally  in  the 
Sub-Commissions,  valuers  ? — Yei-y  frequently 
the  landlords  do  not  produce  any  valuers  before 
the  Sub-Commission. 

11079.  And  in  those  cases,  if  the  parties  are 
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Mx\  M‘  Cartan — continued, 
not  satisfied  with  the  rents  fixed,  there  is  in- 
variably an  appeal  ? — Invariably  an  appeal. 

11080.  And  the  tenant,  then,  has  to  incur 
double  costs  by  appearing  before  the  two 
Courts  ? — Yes,  there  is  the  risk  of  a second  set 
of  costs. 

11081.  Is  it  the  Chief  Commission  or  yourself 
or  Commissioner  FitzGerald  who  has  the  dis- 
posing power  over  the  Sub-Commissioners? — 
Mr.  Commissioner  FitzGerald,  in  the  distribu- 
tion of  business,  arranges  the  different  Sub- 
Commissions,  and  we  all  arrange  together  what 
the  sittings  of  our  court  are  to  be. 

11082.  I understand,  from  the  evidence  given 
already,  that  most  of  the  witnesses  agree  that  it 
is  very  desirable  to  have  the  Sub-Commissioners 
working  in  the  part  of  the  country  they  know 
best,  that  is  to  say,  to  have  them  sent  to  the  dis- 
trict which  they  know  best? — To  have  the  Lay 
Assistant-Commissioners  sent  ? 

11083.  The  Lay  Assistant-Commissioners  ? — 
There  has  been  some  evidence  given,  I believe, 
to  that  effect. 

11084.  For  example,  it  would  not  be  desirable 
to  send  one  who  only  knew  the  fat  lands  of 
M eath  down  to  some  of  the  mountainous  places  ? 
— On  the  other  hand  there  is  an  advantage 
(which  I think  has  been  mentioned  by  some  of 
the  witnesses)  in  mixing  the  Assistant-Commis- 
sioners more  together  and  getting  them  into 
greater  uniformity  on  principles  of  valuation. 

11085.  Take,  for  example  now,  one  very 
excellent  Commissioner  who  is  at  the  present 
time  sent  down  to  my  own  county  (County 
Down),  Mr.  Rice? — I do  not  know  where  he  is 
at  the  present  moment. 

11086.  I do  not  know  whether  he  is  called  an 
Ulster  gentleman  or  not ; but  he  is  from  Ulster  ? 
— 1 do  not  know. 

11087.  And  other  Ulster  men  are  sent  down 
to  other  parts  of  Ireland,  although  they  know 
nothing  at  all  about  those  parts ; do  you  think  that 
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Mr.  Mi  Cartan — continued, 
is  desirable  ? — I think  in  some  respects  it  is 
desirable,  for  the  reasons  mentioned  by  some  of 
the  witnesses,  that  the  Sub-Commissioners,  by 
mixing  together  and  going  over  the  whole  of 
Ireland  get  a more  general  knowledge  on  the 
subject  of  valuation,  and  are  less  likely  to  differ 
in  the  basis  of  their  valuations. 

1 1088.  How  long  has  the  “ prices  department  ” 
been  established  in  the  Commission?  — The 
“ Agricultural  Department”  ; I can  tell  you  in 
this  way  : It  commenced  at  the  time  of  the 
passing  of  the  Act  of  1887,  for  the  specific  pur- 
poses of  that  Act,  and  afterwards  it  was  con- 
tinued. 

11089.  That  is  for  the  temporary  adjustment 
of  rents  ? — Yes. 

11090.  Who  is  in  charge  of  it? — Mr.  Wrench 
is  at  the  head  of  that. 

11091.  As  to  the  paper  you  handed  in,  in 
reference  to  the  increases  in  “ true  value,”  I 
observe  that  the  largest  increase  you  mention 
is  in  a case  that  came  before  County  Court 
Judge  Kisbey? — It  is  a County  Court  case,  I 
know. 

11092.  The  rent  of  the  holding  was  160/.,  and 
the  true  value  fixed  by  County  Court  Judge 
Kisbey  was  200/.,  a little  more  than  one  year’s 
rent  ? — Y es  ; we  increased  it,  I think,  to  600/. 

11093.  In  the  County  Antrim,  I see,  there  is 
an  increase  of  20/.  in  the  case  of  Boyes.  There 
is  a case  in  County  Antrim  where  Robert  Wilson 
was  tenant,  and  the  trustees  of  John  Wilson, 
landlord  ; the  area  was  90  acres,  I rood,  and 
32  perches,  and  the  judicial  rent  65/.  In  that 
case  the  Sub-Commission  fixed  the  true  value  at 
950/.,  and  the  Chief  Commissioners  reduced  it  to 
600/.  Do  you  know  anything  about  the  facts  of 
that  case  ? — I have  no  recollection  of  the  case, 
but  whatever  we  did  we  did  according  to  the 
best  of  our  skill  and  ability  upon  the  evidence 
that  was  given  before  us  on  the  hearing. 

11094.  Have  you  any  notion  whether  the 
number  of  cases  in  which  you  increased  the  true 
value  is  greater  than  the  number  in  which  you 
reduced  it? — You  understand  the  Committee 
have  ordered  a return  which  will  show  every 
case. 

11095.  That  is  quite  sufficient? — The  Com- 
mittee understand  that  the  sole  reason  for  pro- 
ducing that  was  not  for  the  purpose  of  showing 
that  we  generally  raised  or  that  we  did  not,  but 
to  show  that  if  the  appellate  jurisdiction  were 
taken  away  the  parties  in  those  particular  cases 
would  have  suffered. 

11096.  Do  you  know  why  the  annual  reports 
of  the  Land  Commission  are  silent  as  to  the 
cases  of  specified  value  and  true  value  ? — I do 
not  know  whether  they  do  give  any.  I do  not 
think  there  is  auy  return  at  present ; certainly 
there  ought  to  be  a return. 

Mr.  Sexton. 

11097.  You  give  no  information  in  the  annual 
report,'  except  as  to  fair  rents  and  purchase  ? — 
Yes. 

11098.  There  are  many  other  functions  under 
the  Act  of  1870  : specified  value,  true  value, 
Resumption  of  holdings  by  the  landlord,  and  so 
on  ; why  should  not  these  all  be  given  in  the 
report  ?—  Certainly,  and  for  the  future  I think 
it  should  be  done. 


Mr.  M‘  Cartan. 

11099.  There  is  a very  important  case  here 
that  I want  to  direct  your  attention  to.  It  j« 
the  case  of  Harper  (tenant)  and  Robbins  (land- 
lord) ? — Y es,  I have  a distinct  recollection  of  the 
case. 

11100.  In  that  case,  I understand  the  facts 
shortly  are  that  Mr.  Harper’s  predecessor  was  a 
man  called  Moreland,  the  rent  of  the  farm  in 
Ballyduff  in  1852  was  28/.  4s.  It/. ; in  1870  it 
was  32/.  14s.,  and  there  was  a lease  given  in  1875, 
when  the  rent  was  raised  to  3 51.  19s.  6<Z.  ? — Yes, 
that  is  so. 

11101.  In  this  case  there  were  certain  cove- 
nants ? — Yes. 

11102.  The  lease  contained  a recital,  as  to  the 
recently-made  buildings,  that  at  the  expiration 
of  the  lease  they  would  become  the  property  of 
the  landlord  ? — Y es. 

11 103.  The  lease  was  for  a term  of  41  years  ? 
-Forty-one  years. 

11104.  After  the  passing  of  the  1887  Act 
Mr.  Harper,  who  then  was  tenant  (I  believe  the 
place  had  been  in  the  family  for  hundreds  of 
years)  took  advantage  of  the  1887  Act  and  got 
the  rent  fixed.  He  came  into  Court,  and  al- 
though under  Adams  v.  Dunseath  he  would  be 
entitled  to  the  enjoyment  of  the  house  during  the 
term  of  the  lease,  the  decision  of  the  Court  was 
that  he  should  pay  rent  in  respect  of  the  house 
towards  which  the  landlord  never  contributed  one 
penny  ? — The  question  was  whether  the  granting 
of  the  lease  was  to  be  taken  as  compensation  for 
the  house  which  had  been  so  built,  or  whether  by 
the  express  terms  of  the  contract  you  have  re- 
ferred to  in  the  lease  he  had  contracted  himself 
out  of  claiming  exemption  on  that  particular  im- 
provement. I was  of  opinion  on  both  points 
that  he  could  not  claim  exemption  from  rent ; 
but  a case  has  been  stated  for  the  Court  of 
Appeal,  and  that  case  is  still  pending. 

11105.  It  seems  to  me,  of  course,  strange  that 
the  lease  was  said  to  be  compensation  where  the 
rent  was  increased  when  the  lease  was  given  ? — 
The  way  it  stands  is  this  : I will  refer  very 
shortly  to  a passage  in  the  judgment  of  Sir 
Edward  Sullivan  in  Adams  v.  Dunseath,  where 
he  deals  with  this  very  question. 

11106.  1 should  mention  to  you  that  the 
Ulster  custom  was  admitted  on  this  farm.  It 
was  different  to  Adams  v.  Dunseath  ? — The 
question  (as  you  very  rightly  put)  first  treated 
it  as  a case  not  subject  to  the  Ulster  custom,  or 
a case  in  which  the  tenant  did  not  avail  himself 
of  the  rights  under  the  Ulster  custom,  and, 
secondly,  treated  it  as  an  Ulster  custom  case.  I 
propose  to  say  a few  words  on  both  those  heads. 
Treating  it  as  one  in  which  he  was  not  claiming 
the  benefit  of  the  Ulster  custom,  and  was  going 
in,  so  to  speak,  under  the  4th  section  of  the  Act 
of  1870  as  to  improvements,  the  Master  of  the 
Rolls,  Sir  Edward  Sullivan,  in  Adams  v.  Dun- 
seath, page  144,  thus  expressed  himself  : “ On 
every  break  in  the  tenancy  a state  of  things  may 
undoubtedly  occur  which  the  Land  Commis- 
sioners would  have  to  consider  as  to  whether  it 
amounted  to  a compensation  for  the  improve- 
ments otherwise  than  by  payment.  This  state  of 
things  may  mount  up  to  a case  where  the  new 
tenancy  is  granted  and  accepted  expressly  in 
consideration  of  the  improvements  being  made, 
and  descend  to  a case  where  nothing  whatever  is 
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Mr.  M‘  Cartan — continued, 
said  between  the  landlord  and  tenant  on  the  sub- 
ject; but  where,  from  the  terms  of  the  new 
tenancy,  it  can  and  ought  to  be  reasonably 
inferred  that  the  new  tenancy  has  been  granted 
upon  terms  which  fairly  imply  that  the  improve- 
ments were,  either  to  the  entire  or  partial  extent, 
the  moving  cause  to  the  landlord  giving  the  new 
tenancy,  no  contract  is,  in  my  mind,  in  any  way 
necessary  towards  getting  at  a ‘ compensation 
otherwise  than  payment  ’ under  the  section ; 
much  less  is  a threat  or  menace  of 
eviction  on  the  part  of  the  landlord.”  In 
the  case  you  have  referred  to,  in  the  first  place 
the  lease  was  granted  expressly  in  consideration  of 
the  improvements  already  made,  and  then  in  one 
of  the  leases  there  is  this  express  recital : “ And 
whereas  the  lessee  has  recently  erected  on  said 
premises  a new  dwelling-house  with  out-buildings, 
and  has  made  other  improvements  on  said 
premises.  Now,  it  is  hereby  declared  that  this 
lease  is  made  by  the  lessor  to  the  lessee,  specially 
in  consideration  of  such  buildings,  and  in  satisfac- 
tion of  such  outlay,  and  on  the  understanding  and 
agreement  that  on  the  determination  of  the . term 
hereby  granted,  the  premises  hereby  demised 
should  be  surrendered  to  the  lessor,  his  heirs  or 
assigns,  without  any  claim  in  respect  of  such 
buildings,  or  improvements,  or  for  or  in  respect 
of  disturbance,  custom,  or  otherwise,  as  afore- 
said.” Therefore  on  the  face  of  the  lease  in  this 
case  the  lessee  took  the  lease  as  express  com- 
pensation for  the  buildings,  whether  it  was  wise 
or  not. 

11107.  Is  not  that  contrary  to  the  whole 
intendment  of  the  1870  Act,  the  policy  of  which 
was  to  prevent  the  tenant  from  contracting  him- 
self out  of  improvements  ? — Taking  now,  first, 
the  larger  case  : in  the  larger  case,  in  the  first 
place  as  stated  on  the  originating  notice,  the 
Poor  Law  Valuation  was  over  50Z.,  and  even 
assuming  that  it  was  under  501.,  according  to  the 
reasoning  of  Sir  Edward  Sullivan  in  that 
case,  no  contract  is  necessary  at  all;  if  it 
was  the  moving  cause  of  the  landlord  for  making 
the  lease,  that  is  compensation  within  the  meaning 
of  Sub-section  9 of  the  8th  section  of  the  Act  of 
1881.  Then,  in  the  second  case,  there  were  also 
buildings  ; the  house  had  been  erected  by  a pre- 
vious tenant,  Andrew  Moreland,  Senior,  and  the 
lease  contained  this  recital : — “ Whereas  the  said 
lessor  and  his  late  brother,  Alexander  Henry 
Halliday,  Esq.,  agreed  with  Andrew  Moreland, 
deceased  (the  father  of  the  lessee)  that  if  the 
said  Andrew  Moreland  would  erect  a new 
dwelling  house  thereon  (and  which  he  did)  they 
would  execute  to  him  a lease  of  the  premises 
hereby  demised  at  the  rent  for  the  term,  and  on 
the  conditions  herein  contained,  and  also  on  the 
special  condition  that  said  lease  should  be  ac- 
cepted in  satisfaction  of  such  outlay,  and  on  the 
understanding  and  agreement  that  on  the  deter- 
mination of  the  term  hereby  granted  the  premises 
hereby  demised  shall  be  surrendered  to  the  lessor, 
ms  heirs,  or  assigns,  without  any  claim  in  respect 
of  such  improvements,  or  for  or  in  respect  of  dis- 
turbance, custom,  or  otherwise,  as  aforesaid,  and 
the  lessee  being  now  entitled  to  his  father’s  in- 
terest in  said  house  applied  to  the  lessor  to 
execute  such  lease  and  declares  that  he  accepts 
the  same  on  the  terms  and  conditions  aforesaid.” 
0.122. 


Mr.  M‘ Cartan— continued. 

In  that  particular  case,  according  to  the  recital 
there,  there  was  an  agreement  for  what  is  called 
“ valuable  consideration  ” ; that  is,  Andrew 
Moreland  was  to  erect  the  house  on  condition 
of  the  landlord  afterwards  giving  him  the  lease ; 
and  that  is  taken  out  of  the  provision  as  to  con- 
tracting in  the  4th  section  of  the  Act  of  1870. 

IJI'08.  The  principal  point  I want  to  get  out 
is  this,  that  by  the  lease  the  lessee  contracted 
that  he  should  give  over  his  house  at  the  end  of 
the  term  of  41  years  to  the  landlord? — Yes. 

11109.  Then  owing  to  the  depression  of  prices 
and  the  cost  of  labour,  in  1887  he  came  into 
Court  to  have  a fair  rent  fixed,  and  when  he 
came  in  to  have  a fair  rent  fixed  that  considera- 
tion which  he  was  to  give  over  to  the  landlord  at 
the  end  of  41  years  is  taken  from  him  then? — 
As  having  been  compensated  for. 

11110.  And  a rent  is  fixed  upon  it? — The 
Court  of  Appeal  has  laid  down  in  Barton  v. 
Atkinson,  Moylan  v.  Finch,  Clement  v.  Tighe, 
and  other  cases,  all  of  which  are  reported,  that  if 
a lessee  avails  himself  of  the  Statute  of  1887  he 
puts  himself  in  precisely  the  same  position  as  if 
his  lease  had  determined  ; and  if  he  chooses  to 
avail  himself  of  the  Act  of  1887  his  rights,  as  to 
improvements  and  otherwise,  are  to  be  dealt  with 
exactly  as  if  the  lease  had  come  to  an  end. 

11111.  Would  you  not  think  that  requires  to 
be  remedied  ? — That  is  settled  in  several  cases 
by  the  Court  of  Appeal. 

11112.  And  will  require  an  Act  of  Parliament 
to  remedy  it  ?— It  will  require  an  Act  of  Parlia- 
ment to  alter  it. 

11113.  Now  as  to  town  parks.  I understand 
one  necessary  element  is  that  the  tenant  should 
have  been  living  in  the  town  at  the  passing  of 
the  1881  Act?— That  is  so. 

11114,  A curious  case  came  before  you  of 
Martin  v.  Annesley,  where  the  tenant  happened 
to  be  in  the  lunatic  asylum  at  the  time,  and  it 
was  held  not  to  be  a town  park  ? — I thought  that 
when  the  man  was  dying  in  a lunatic  asylum  at 
Downpatrick  he  was  not  living  at  Newcastle. 

11115.  So  it  depends  altogether  upon  the  resi- 
dence of  the  man  ?— It  did  in  that  case. 

11116.  And  not  upon  the  circumstances  of  the 
holding  ? — Yes,  it  undoubtedly  would  have  been 
a town  park  but  for  the  circumstances  men- 
tioned. 

11117.  If  he  had  been  in  his  senses  ? — If  he  had 
not  been  carried  away  to  Downpatrick  and  put 
in  a lunatic  asylum,  but  had  been  living  there  in 
1881,  it  would  have  been  held  to  be  a town 
park. 

11118.  I want  to  direct  your  attention  to  what 
Justice  O’Hagan  said  in  reply  to  Question  1553 
of  the  Cowper  Commission,  put  by  the  President : 

“ It  seems  to  me  somewhat  unreasonable  that 
one  portion  of  land  should  be  included  and 
another  excluded,  simply  because  the  tenant 
happens  to  live  inside  or  outside  the  town  ? — 
(A.)  I think  if  a change  were  to  be  made  in  the 
law  that  change  might  be  made  very  much  on  the 
ground  which  your  Lordship  points  to,  namely, 
not  to  exclude  the  lands  near  the  town,  although 
they  will,  of  course,  be  rated  at  a higher  value.” 
Do  you  think  that  would  not  meet  the  neces- 
sities of  the  case  ? — I think  if  any  change  were 
made  in  the  law  in  that  respect  it  would  be 
4 C 2 greatly 
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Mr.  M‘  Cur  tan — continued, 
greatly  against  the  interest  of  the  tenants,  because 
. it  would  bring  in  a great  many  cases  as  town 
parks  which  have  been  hitherto  excluded.  I 
have  excluded  a number  of  cases  on  the  ground 
that  the  tenant  was  not  living  in  the  town  at  the 
time  of  the  passing  of  the  Act,  although  living  in 
the  town  at  the  time  the  rent  was  fixed. 

11119.  You  did  not  catch  my  point.  Justice 
O’Hagan  seemed  to  have  in  his  mind  that  rent 
should  be  fixed  on  all  town  parks,  that  the  tenant 
should  have  security  but  that  the  landlord  should 
be  entitled  to  the  best  rent  it  was  worth  ? — For 
the  reasons  I stated  on  a former  day  I do  not 
see  my  way  to  recommend  the  inclusion  of  all 
town  parks,  I think  it  is  dealing  with  holdings,  a 
large  number  of  which  are  not  at  all  of  an  agri- 
cultural nature. 

11120.  But  the  result  is  that  it  leaves  all  these 
holders  of  town  parks  at  the  mercy  of  the  land- 
lord and  subject  to  eviction  ? — They  are  subject 
to  eviction,  yes. 

11121.  Would  it  be  any  injury  to  the  landlord 
if  the  Land  Commission  had  power  to  fix  the 
rents  and  give  the  landlord  the  best  rent  ? 
— I think  it  would,  and  for  this  reason, 
amongst  others  : If  agricultural  rents  (I 

am  not  speaking  now  of  the  amount  of  them) 
were  fixed  upon  town  parks,  a man  who  had  got 
one  of  these  town  parks  might  buy  up  two  or 
three  of  the  neighbouring  town  parks,  you  under- 
stand, and  convert  them  all  into  one  farm.  There 
is  no  objection  so  far  as  he  is  concerned  ; but  at 
present,  as  you  know,  very  often  town  parks  are 
allotted  to  particular  houses  in  a town.  I think 
the  accommodation  of  the  residents  in  a town 
would  often  be  interfered  with  by  an  aggrega- 
tion of  a number  of  town  parks  into  one  large 
farm. 

11122.  Are  you  aware'  that  the  general  rule  in 
Ireland  is  (at  least  my  experience  of  it  is)  that 
in  the  small  towns  in  Ireland,  the  town  parky, 
just  like  the  farms,  have  been  in  the  hands  of 
the  same  families  for  generations  ? — W ell,  that 
varies  in  different  parts  of  Ireland.  In  the  north 
of  Ireland,  it  is  a very  common  thing  to  have 
the  town  park  assigned  to  one  particular  house 
and  going  with  the  house,  and  whenever  there 
is  a change  of  occupancy  in  the  house  there  is  a 
corresponding  change  of  occupancy  in  the  town 
park. 

11123.  That  is  in  the  larger  towns? — Yes, 
and  it  is  very  beneficial  to  the  occupants  of  the 
houses  in  that  way. 

11124.  The  principal  argument  used  against 
giving  security  to  the  tenant  as  regards  these 
town  parks,  was  that  the  landlord  might  require 
them  for  building  purposes  ? — That  only  occurs 
in  comparatively  few  towns. 

11125.  That  only  occurs  in  comparatively  few 
towns  ? — Yes. 

11126.  That  seems  to  be  the  chief  argument 
against  it  ? — That  is  one  of  the  arguments  ; the 
other  argument  is  the  accommodation  of  the  in- 
habitants themselves. 

11127.  You  gave  some  evidence  about  the 
middleman.  I think  you  said  that  in  the  case 
where  the  tenant  of  the  middleman  got  his  rent 
fixed  at  a smaller  amount  than  the  middleman 
had  to  pay  himself,  he  usually  surrendered  ? — 
The  middleman  might  surrender.  If  the  amount 


Mr.  M‘Cartan  — continued, 
of  the  middleman’s  rent  was  larger  than  the 
aggregate  rents  received  by  him,  he  could  sur- 
render under  the  provisions  of  the  Act  of  1887. 

11128.  Of  course  in  some  cases,  if  he  were  a 
needy  landlord,  he  would  not  have  much  interest 
in  surrendering  ; he  would  like  to  get  as  much 
of  the  judicial  rent  as  he  could,  and  if  he  did 
not  surrender  within  nine  months  of  the  fixing  of 
a judicial  rent  his  power  to  surrender  was  gone  ? 
— I think  experience  will  tell  you  that  middle- 
men who  are  losing  will  surrender  on  the  very 
first  opportunity  possible  ; if  the  rents  they  are 
receiving  are  not  equal  to  the  rents  they  have  to 
pay,  they  will  not  hesitate  to  surrender. 

11129.  Have  you  any  notion  of  how  many 
cases  of  surrender  there  have  been  under  such 
circumstances? — No,  I have  not;  some  few 
cases  have  come  before  me,  hut  not  many.  The 
usual  way  they  come  before  us  is  when  judicial 
rents  have  not  been  fixed  on  the  entire  holding, 
and  then  the  middleman  come3  to  us  to  fix  a 
rent  upon  the  portion  which  is  not  sublet,  in 
order  that  he  may  surrender. 

11130.  The  landlord  in  those  cases  has  nothing 
to  gain  by  immediate  surrender ; he  has  to  gain 
by  allowing  his  own  rent  to  run  behind,  and 
getting  as  much  of  the  judicial  rents  as  lie  can  of 
the  tenants,  and  leave  them  to  redeem  ? — Yes. 

11131.  Do  not  you  think  the  law  requires 
alteration  in  that  respect  ? — Really  it  is  a matter 
which  I do  not  wish  to  express  any  very  decided 
opinion  upon  ; it  would  involve  a great  change 
in  the  law,  which  perhaps  ought  not  to  be  confined 
to  agricultural  tenancies. 

11132.  Has  your  attention  been  called  to  the 
papers  handed  in  by  Mr.  Bailey  and  Mr.  Doyle 
with  reference  to  agreements  ? — Yes. 

1 1 133.  I find  here,  from  the  paper  handed  in 
by  Mr.  Bailey,  that  (in  round  numbers)  the 
aggregate  rents  of  about  6507.  (which  the  tenants 
agreed  to  pay,  and  where  the  agreements  were 
not  filed)  were  further  reduced  by  the  Land  Com- 
mission to  4807.  ? — Yes. 

11134.  In  a paper  handed  in  by  Mr.  Doyle,  I 
find  that  in  Cork,  where  rents  were  fixed  by 
agreement  to  the  amount  of  1357.  10s.,  they  were 
further  reduced  by  the  Commission  to  1097.  ? — 
Yes. 

11135.  Now,  do  not  you  think  there  would 
have  been  a hardship  if  these  tenants  had  been 
held  by  the  agreements  when  the  Commission 
afterwards  declared  that  the  rents  were  exces- 
sively high  ? — I cannot  see  any  difference 
between  the  position  of  those  tenants  who  had 
entered  into  these  agreements  and  that  of  persons 
who  fixed  rents  in  the  County  Court  or  before 
the  Land  Commission  at  that  day.  1 have  no 
materials  before  me  to  enable  me  to  know  whether 
the  rents  fixed  by  agreement  and  declaration 
were  higher  than  than  they  would  have  been  if 
they  had  been  fixed  in  the  Land  Commission  or 
the  County  Court. 

11136.  The  rents  fixed  at  this  time  were  very 
much  lower  than  would  probably  have  been  the 
case  if  fixed  by  the  same  Commission  at  the  date 
of  the  agreement,  the  alteration  in  prices  had 
taken  place  in  the  mean  time  ? — I,  of  course, 
have  no  knowledge  of  these  particular  cases,  and 
I do  not  wish  to  express  any  opinion  in  reference 
to  them. 

11137.  We 
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11137.  We  must  take  it  that  the  rent  fixed  by 
the  Commission  was  a fair  rent  ? — A fair  rent  at 
the  time  at  which  it  was  fixed. 

11138.  Would  it  not  be  well  that  the  tenants 
who  got  their  rents  fixed  at  the  date  of  these 
early  agreements,  should  be  at  liberty  to  come 
into  court  now  ? — I have  no  doubt  that  rents 
fixed  by  agreements  and  declarations  a good  many 
years  ago  are  higher  that  the  judicial  rents  that 
would  be  fixed  by  a Sub-Commission  at  present, 
but  I cannot  say  anything  more.  I have  really  no 
idea  in  my  mind  as  to  whether  the  rents  fixed  by 
agreement  and  declaration  are  in  any  respect 
higher  than  the  rents  which  were  being  fixed  by 
the  Land  Commission  at  that  time. 

Mr.  Brodrick. 

11139.  May  I refer  you  to  the  8th  section  of 
the  Land  Act  of  1881,  in  which,  in  regard  to 
fair  rent,  it  is  laid  down  that  “ the  Court,  after 
hearing  the  parties,  and  having  regard  to  the 
interest  of  the  landlord  and  the  tenant  respec- 
tively, and  considering  all  the  circumstances  of 
the  case,  holding  and  district,  may  determine 
what  is  such  fair  rent”? — Yes. 

11140.  How  do  you  interpret  that  expression 
“ district.”  Do  you  hold  that  the  Sub- Commis- 
sioners are  justified  in  shutting  their  minds  to 
prices  given  for  sub-letting? — I think  that 
merely  refers  to  what  would  be  fair  rent  in  that 
particular  district  for  the  quality  of  land,  not  the 
question  of  sub-letting. 

11141.  When  you  come  to  “the  circumstances 
of  the  case,  holding  and  district,”  what  do  you 
say? — The  circumstances  of  a particular  case,  of 
course,  have  to  be  taken  into  consideration,  and 
and  if  the  tenant,  for  instance,  has  sublet,  with 
the  consent  of  the  landlord,  the  amount  of  rent 
he  is  receiving  from  his  sub-tenants  is  a circum- 
stance to  lie  taken  into  account. 

11142.  But  if  you  have  a farm'  comparatively 
low-rented,  which  is  brought  into  Court,  which 
is  side-by-side  with  one  which  a man  has  just 
taken  at  a higher  rent,  would  not  that  be  a cir- 
cumstance of  the  district  to  be  considered  by  the 
Commissioners? — I do  not  know;  I could  not 
express  any  opinion  on  that  particular  case  unless 
I knew  all  the  facts  connected  with  ; it  might  be 
perhaps  a circumstance  to  show  what  a fair  rent 
would  be. 

11143.  Would  you  not  consider  it  a guidance 
to  the  Commissioners  in  fixing  a fair  rent  on  one 
farm  to  know  what  rents  were  readily  attainable 
for  other  farms  in  the  same  district? — I appre- 
hend that  they  do  know : that  is  what  they  say  ; 
that  from  their  experience  in  that  particular  dis- 
trict, or  from  their  experience  in  that  particular 
county,  they  are  able  to  fix  what  would  be  the 
fair  rent  of  the  farm. 

11144.  Does  it  not  often  happen  that  you  send 
down  a Sub-Commissioner  who  has  no  experience 
in  that  particular  county  ? — I do  not  know  that ; I 
cannot  say  that ; I never  have  anything  to  do 
with  sending  down  the  Sub-Commissioners. 

11145.  Who  does  that? — Mr.  FitzGerald, 
who  has  been  examined  before  this  Committee 
already.  He,  under  the  distribution  of  business, 
assigns  different  districts  to  different  Sub-Com- 
missioners ; he  has  a very  great  practical  know- 
ledge of  the  Sub-Commissioners  themselves, 
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Mr.  Brodrick — continued, 
and  of  the  districts  for  which  they  are  best 
suited. 

11146.  We  have  it  in  evidence  from  some  of 
the  Sub-Commissioners  that  they  have  been 
sent  to  districts  with  which  they  were  not  before 
acquainted  ; should  not  you,  in  such  a case,  con- 
sider that  they  were  bound  to  take  into  con- 
sideration evidence  which  might  be  proffered  as 
to  the  rents  ruling  in  the  district? — J think  it 
would  lead  to  an  interminable  investigation  if 
the  Sub-Commissioners  were  to  receive  evidence 
of  the  rents  payable  on  all  the  estates  round. 

Mr.  Sexton. 

11147.  Do  you  mean  judicial  rents  ? — So  I 
understand.  I understand  the  suggestion  to  be 
that  they  should  receive  evidence  in  Court  of 
the  rents,  judicial  or  otherwise,  that  are  payable 
on  other  portions  of  the  same  estate,  or  adjoining 
estates. 

Mr.  Brodrick. 

11148.  Would  you  not  consider,  having  regard 
to  Mr.  Sexton’s  question,  that  it  v'ould  lead  to 
uniformity  if  they  knew  something  of  the 
judicial  rents  which  had  been  fixed  ?— I do  not 
think  so. 

11149.  You  do  not? — No,  I think  that  the 
rents  that  they  would  receive  evidence  in  respect 
of,  might  be  the  full  competitive  rents.  The  rents 
might  have  been  fixed,  as  I understand,  out  of 
Court;  the  rents  have  been  fixed,  not  as  fail- 
rent,  but  fixed  before  the  passing  of  the  Act. 

11150.  But  there  are  many  cases,  are  there 
not,  of  rents  fixed  by  agreement? — Yes. 

11151.  Kents  which  have  been  readily  paid  ? 
— I believe  so. 

11152.  Would  you  exclude  the  consideration 
of  such  rents  in  the  same  district  under  this 
section  ? — Whether  the  Sub-Commissioners  take 
that  into  consideration  or  not  I do  not  know. 

11153.  I rather  invited  your  opinion  whether 
it  would  not  be  a guidance  to  them  ? — I do  not 
think  so,  for  the  reason  that  has  been  so  often 
mentioned,  namely,  that  the  rents  that  were  fixed 
at  a certain  period  after  the  passing  of  the  Land 
Act  were  certainly  higher  than  the  rents  that 
would  be  fixed  at  present ; and  that  was 
recognised  by  the  Act  of  1887  in  giving  abate- 
ments on  those  rents  in  certain  cases.  The 
Legislature  by  the  Act  of  1887  has  substanti- 
ally admitted  that  what  was  a fair  rent  at.  one 
time  is  not  necessarily  a fair  rent  at  another  time. 

11154.  Then  your  view  is  that  if  it  is  in  the 
power  of  a landlord  to  prove  that  on  a neighbour- 
ing holding  the  tenant  has  sub-let  for  2 l.  an  acre, 
he  is  not  to  be  allowed  to  produce  that  evidence  ? 
— I would  reject  the  evidence  myself,  if  it  were 
tendered  to  me  as  not  being  material ; I do  not 
think  that  is  any  part  of  having  regard  to  the 
“ circumstances  of  the  case,”  or  the  “ holding  ” 
or  “ district,”  1 do  not  think  that  is  “ circum- 
stances.” 

11155.  The  “circumstances”  of  the  “dis- 
trict ” ?—  I do  not  think  so  ; I think  it  is  a parti- 
cular circumstance  affecting  a particular  holding 
which  is  not  before  the  Court. 

11156.  Do  you  hold  the  same  with  regard  to 
prices  given  for  tenant  right  in  the  district  ? — Oh 
no.  Are  you  speaking  of  out  of  Ulster  ? 

4 c 3 11157.  I am 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


568 


MINUTES  OP  EVIDENCE  TAKEN  BEFORE  THE 


24  July  1894.] Mr.  Justice  Bewley.  [ Continued. 


Mr.  Brodrich — continued. 

11157.  I am  speaking  of  out  of  Ulster? — 
Very  well  ; if  it  was  on  a question  of  true  value, 
or  specified  value,  we  would  receive  evidence  as 
to' what  had  been  paid  for  farms  in  the  same  dis- 
trict, for  that  is  the  only  way  we  get  any  evi- 
dence at  all  of  what  the  true  value  is. 

11158.  Would  you  consider  it  wrong  for  the 
Sub-Commissioners,  under  this  section  of  the  Act, 
to  take  into  consideration  the  sums  paid  for  tenant 
right  in  the  district  in  fixing  this  rent  out  of 
Ulster.  Let  me  put  a concrete  case.  Supposing 
the  landlord  could  bring  and  prove  that  on  each 
of  the  farms  on  either  side  of  the  farm  in  question 
the  tenant  right  had  been  sold  recently  for  three 
or  four  times  the  value  of  the  improvements 
shown  on  the  farm ; might  not  that  be  brought 
before  the.  Commissioners  as  a circumstance  of 
the  “ district  ’ ? — I think  it  would  be  a very  mis- 
leading circumstance.  My  experience  is  that  the 
sums  which  are  paid  are  certainly  extravagant 
sums,  and  often  quite  unconnected  with  the 
amount  of  the  rent.  You  sometimes  find,  in 
cases  in  which  the  rent  is  low,  a very  ]ar°-e  sum 
paid,  and  in  cases  in  which  the  rent  is  high 
almost  the  same  sum  paid. 

11159.  Your  view  is  that  those  extravagant 
sums  should  be  checked  ?— If  you  could  check 
them  ; but  there  is  a difficulty  in  doing  that. 

11160.  At  the  time  of  the  passing  of  the  Act 
it  was  stated  by  Mr.  Gladstone — I am  not  going 

to  examine  you  on  this ? — I hope  not. 

11161.  Mr.  Gladstone  stated  that  he  believed 
“ the  object  of  the  sub-section  ” — that  is,  with 
regard  to  specified  value, — “ is  not  to  impose 
artificial  limitations  upon  the  value  of  the  tenant 
right,  but  to  enable  the  court  to  interfere  if  it 
should  be  of  opinion  that  a price  beyond  the  just 
and  bond  fide  market  value  of  the  land  that  it  is 
proper  to  give,  and  that  a tenant  can  afford  to 
give,  has  been  offered  through  the  pressure  of  that 
extreme  competition  which  is  said  to  prevail  for 
the  possession  of  land  in  Ireland.”  Do  you  con- 
sider that  is  carried  out  by  the  Act? — I wall 
answer  if  I may  take  that  as  if  it  were  a ques- 
tion of  your  own,  put  in  your  own  words. 

11162.  I am  quite  ready  to  adopt  Mr.  Glad- 
stones language? — Without  knowing  anything 
about  what  Mr.  Gladstone  said  in  the  House,  we 
have  always  endeavoured  to  carry  out  very  much 
the  same  thing  as  is  expressed  in  this  passage  : 
that  the  “ true  value  ” and  “ specified  value  ’’  are 
something  under  the  full  competition  value.  As 
I said  before,  the  view  we  took  was  to  fix  it  at 
such  a sum,  as  far  as  we  could  make  out,  as  a 
solvent  tenant  would  give  for  the  holding  if  held 
at  a fair  rent  and  be  able  to  get  some  reasonable 
profit. 

11163.  Do  you  consider  that  the  limitation  in 

the  price  of  the  tenant  right  should  be  analogous 
to  the  limitation  on  the  rent  to  be  asked?— I 
have  never  considered  the  question,  and  I would 
not  like  to  express  any  opinion  about  it,  as  to 
whether  there  ought  to  be  any  limitation. 

11164.  Does  the  power  given  you  in  the  Act, 

of  fixing  tenant  right,  put  you  in  the  same 
position  to  fix  that  as  you  are  in  for  fixing  fan- 
rent,  that  is  to  say,  on  the  same  principle,  that  it 
should  be  what  a solvent  tenant  could  afford  to 
pay  ?— We  treat  it,  as  I have  already  said,  as  a 
sum  of  money  which  a solvent  tenant  would  pay 


Mr.  Brodrich — continued, 
for  the  holding  if  held  at  a fair  rent,  and  be  able 
to  make  a profit  on  it.  I cannot  define  it  more 
accurately  than  that. 

11165.  That  is  your  view,  at  all  events  ? — That 

is  my  view. 

11166.  Then  I wanted  just  to  ask  you  : How 
is  it  that,  that  being  one  of  the  functions  of  the 
Commission,  the  Sub-Commissioners  decline  very 
often  to  fix  a specified  value?— The  Sub -Com- 
missioners sometimes  decline  to  fix  a specified 
value  on  the  ground  that  no  reliable  evidence  of 
value  is  given. 

11167.  But  it  is  not  a right  on  the  part  of  the 
landlord  to  have  it  fixed  ?— It  is  one  of  their 
duties  to.  do  it,  but  at  the  same  time  if  no 
evidence  is  offered  to  them  on  the  subject  it  is  a 
matter  that  they  may  not  be  able  to  come  to  any 
conclusion  upon.  I have  mentioned  to  the  Com- 
mittee already  a case  that  came  before  the  Land 
Commission  on  a re-hearing,  in  which  the  evidence 
was  of  such  a contradictory  and  unreliable 
character  that  we  were  unable  to  fix  the  specified 
value. 

11168.  Do  not  you  often  have  contradictory 
evidence  with  regard  to  the  value  of  land  which 

Sub-Commissioners  have  to  fix  a rent  upon? 

That  is  a different  thing ; it  seems  to  me  to  be 
quite  a different  thing. 

11169.  As  a matter  of  fact,  under  the  Act  do 
not  you  think  the  Sub-Commissioners  are  bound 
to  carry  out  the  Act  and  fix  a specified  value  ?— 
Whenever  they  have  the  materials  to  do  so  ; but 
if  they  have  not  the  materials,  I do  not  think 
they  are. 

11170.  Is  it  not  possible  where  they  have  no 
materials  for  them  to  fix  the  tenant  right  value 
at  nil  ? — IT  they  have  no  materials  before  them 
upon  which  they  can  fix  a specified  value,  no 
evidence  as  to  what  farms  are  being  sold  in  the 
neighbourhood,  or  no  evidence  at  all  in  connec- 
tion with  that  particular  holding,  I think  they 
would  run  a very  great  risk  in  fixing  the  specified 
•value. 

11171.  If  there  are  no  improvements,  and 
farms  are  not  selling  in  the  neighbourhood, 
surely  would  they  not  be  justified,  not  in  declin- 
ing to  fix  a specified  value,  but  in  stating  that 
there  was  not  a specified  value  under  the  Act, 
would  not  they  be  justified  in  doing  that  ? — I am 
not  aware  that  in  recent  times  they  have  refused 
to  fix  it  in  many  cases.  As  a matter  of  fact,  the 
first  judicial  Commissioner,  Mr.  Justice  O’Hagan, 
in  one  case  where  he  and  his  colleagues  refused 
to  fix  a specified  value,  offered  to  state  a case  for 
the  consideration  of  the  Court  of  Appeal  as  to 
whether  the  duty  under  this  particular  sub- 
section was  mandatory  or  not ; and  no  case  was 
stated. 

11172.  You  do  not  consider  that  the  words, 
“the  Court  may  fix”  (which  is  a point  Mr. 
Sexton  has  raised)  means  “ the  Court  shall  fix  ?” 

I hat  is  precisely  what  I was  mentioning.  Mr. 
Justice  0 Hagan  held  that  he  did  not  consider  it 
to  be  mandatory,  and  he  gave,  or  offered,  a case  to 
the  landlord,  and  the  landlord  did  not  proceed 
with  the  case  to  the  Court  of  Appeal. 

1 1 1 73.  Going  on  the  question  of  refixing  the 
rents  at  the  end  of  a judicial  period,  you  told  Mr. 
Sexton  that  you  did  not  see  any  means  of  fixing 
them  by  a scale  of  prices  ? — So  I understand ; in 
that 
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Mr.  Brodrick — continued, 
that  respect,  of  course,  I am  guided  greatly  by 
the  opinion  of  experts  and  valuers. 

11174.  Then  you  mentioned  that  to  some 
extent  in  refixing  the  rent  at  the  end  of  a judi- 
cial term,  the  Sub-Commissioners  would  have  to 
be  guided  by  improvement  or  deterioration  in 
the  farm  ?■ — Yes,  certainly. 

11175.  Would  you  explain  that  a little  more 
fully  ? — I mean  when  the  time  comes  to  refix  the 
rents,  they  will  have  to  consider  what  would 
then  be  a fair  rent  for  the  farm.  If,  on  going  to 
the  farm,  they  find  that  the  tenant  has  grossly 
deteriorated  it ; for  instance,  by  constantly  over- 
meadowing  or  over-cropping,  they  would  take 
that  into  consideration  ; if,  on  the  other  hand,  he, 
has  permanently  improved  the  character  of  the 
soil  by  judicious  treatment,  that  is  to  be  taken 
into  consideration  also  ; and  if  he  has  made  other 
improvements  in  the  way  of  drainage  or  re- 
clamation, fences  or  buildings,  all  those  have  to 
be  taken  into  consideration. 

11176.  How  would  that  operate,  putting  it  in 
figures.  Supposing  a farm  had  been  fixed  at  50/. 
a year  in  1881,  and  had  been  gravely  deteriorated 
by  over-meadowing  and  so  forth,  what  would  be 
the  course  •,  would  the  course  lie  to  fix  the  old 
rent,  or  the  rent  having  regard  to  the  position 
the  land  ought  to  have  been  in? — When  they 
come  to  refix  rents  they  fix  them  de  novo  as  what 
they  consider  at  that  date  would  be  a fair  rent  of 
the  holding,  having  regard  to  improvements  and 
all  other  circumstances,  and  not  necessarily  to 
assume  that  the  original  rent  is  to  remain,  plus 
improvements  or  minus  deterioration.  They 
would  have  to  fix  the  rent  and  then  consider, 
having  regard  to  the  then  ruling  prices  and  so 
forth,  what  would  be  a fair  rent  for  the  holding. 

11177.  I quite  follow  you,  but  xvould  not  that 
have  the  effect  of  giving  the  tenant  the  benefit  of 
Ins  deterioration  ? — Certainly  not ; the  tenant 
never  benefits  by  his  deterioration.  The  Sub- 
Commissioners  tell  us,  and  I have  no  reason  to 
disbelieve  it  at  all,  that  when  a farm  is 
deteriorated  they  fix  the  rent,  not  on  the  de- 
teriorated value,  but  on  what  would  be  the 
normal  condition  of  the  soil. 

11178.  In  question  10418  you  suggest  that 
the  moment  the  originating  summons  is  issued 
you  should  send  down  one  of  your  Sub-Com- 
missioners or  Coui't  valuers  to  examine  the  lands 
and  investigate  the  expense  of  improvements, 
and  report  to  you  on  the  several  matters  you 
mentioned  in  your  evidence,  and  report  what  a 
fair  rent  should  be,  and  that  you  (the  Land 
Commission)  should  then  make  a conditional 
order  fixing  the  rent  at  that  amount,  and  serve 
that  on  the  parties.  Now,  does  that  indicate 
that  you  would  only  simply  take  the  valuation 
as  presented  to  you  and  make  a conditional  order 
at  that  sum,  or  would  you  consider  the  rent?  — 
My  present  idea  is  (of  course  it  is  only  in  petto, 
so  to  speak)  that  whatever  is  put  down  there  in 
figures  as  being  a fair  rent  we  would  fix  condi- 
tionally as  the  fair  rent  if  we  saw  that  it  corres- 
ponded with  the  other  particulars  that  were 
given  in  the  report.  We  would  have  the  gross 
value  of  the  lands  ; the  various  deductions 
from  it,  the  various  additions,  and  so  forth, 
and  we  could  check  all  these,  and  if  the  sum 
which  the  Sub-Commissioner  put  down  for  a 
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judicial  rent  was  apparently  the  right  sum,  we 
would  make  a conditional  order  and  fix  the  rent 
at  that  sum. 

11179.  Supposing,  in  your  opinion,  it  was  not 
the  right  sum  ; supposing  that  you  thought  it  too 
high  or  too  low,  what  would  you  then  propose  ; I 
only  want  to  get  your  scheme? — We  would  have 
no  materials  before  us  to  give  us  any  idea 
whether  it  was  too  high  or  too  low ; the  only 
thing  that  would  be  before  us  would  be  the 
report  of  the  Sub-Commissioner,  and  we  would 
accept  that  as  being  the  report  of  a perfectly  im- 
partial man  who  was  an  expert  in  these  matters. 

11180.  Then  would  the  effect  be  simply  that 
you  would  be  completely  guided  by  the  expert, 
and  that  in  that  case  the  Sub-Commissioner 
might  just  as  well  report  to  any  member  of  the 
Committee,  because  he  could  make  the  Order 
just  in  the  same  way  without  your  authority  ? — 
You  are  quite  right.  Our  functions,  as  far  as 
making  the  conditional  Order  is  concerned,  would 
be  merely  administrative,  and  not  in  any  sense 
judicial.  The  Head  Commissioners,  as  they  are 
sometimes  called,  would  not  take  the  case  into 
consideration,  properly  speaking.  The  particu- 
lars would  be  checked  by  some  clerk,  or  some- 
body of  that  kind,  and  then  the  conditional 
Order  would  be  made.  If  either  party  was  dis- 
satisfied lie  would  go  in  before  the  Sub-Commis- 
sioner in  precisely  the  same  way  as  at  present. 

11181.  I want  only  to  get  at  whether  there  is 
any  modification  in  your  procedure  suggested  ? — 
I should  be  very  glad  if  we  could  get  anybody 
to  make  suggestions  that  would  simplify  it,  ox- 
enable  us  to  fix  rents  in  a more  satisfactory 
manner. 

11182.  Would  it  be  possible  for  you  to  hear 
the  valuer  in  cases  ; you  would  have  before  you 
the  old  rent,  the  remarks  on  the  report^  the 
valuation,  if  you  take  that  into  consideration  at 
all  (I  mean  by  the  “ old  rent  ” the  “old  judicial 
rent  ”)  and  the  new  judicial  rent  proposed,  and 
the  improvements  which  he  has  put  before  you  ; 
would  it  not  be  possible  for  you  to  exercise  some 
authority  in  the  matter  ; that  is  to  say,  to  hear 
the  valuer  and  examine  him  ; ask  him  any  ques- 
tions on  any  point  which  seemed  to  you  very 
abnormal  before  you  made  your  conditional 
order  ?— I do  not  think  so.  In  the  first  place, 
owing  to  the  vast  number  of  cases,  I think  it 
would  be  quite  unworkable.  1 do  not  think  we 
could  possibly  have  the  time  and  opportunity ‘ 
and  the  cases  would  fall  tremendously  into  arrear. 

11183.  You  think  it  must  be  simply  the  regis- 
tration ? — It  would  be  also  a most  unsatisfactoi-y 
kind  of  investigation,  because  in  the  end  we 
should  rely  practically  on  his  opinion. 

11184.  It  amounts,  does  it  not,  to  this:  that 
you  propose  a procedure  which  would  really 
make  you  only  a registration  Coux-t  ? — In  the  first 
instance. 

11185.  In  the  fix-st  instance  ? — I mean  to  say  it 
would  be  like  a hearing  befoi-e  one  Sub-Com- 
missionex-,  instead  of  three  Sub-Commissionex-s  in 
the  first  instance — a hearing  on  the  land — an  in- 
vestigation on  the  land,  of  the  materials  neces- 
sary to  fix  a fair  rent. 

11186.  Now  I will  ask  you  rather  a delicate 
question ; but  it  is  very  important : Do  you 
think  that  you  could  select  valuers  who,  upon 
4 C 4 the 
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Mr.  Brodrick — continued, 
the  whole,  would  be  men  of  greater  experience 
than  the  Sub-Coinmissioners  who  would  naturally 
try  the  case  ; that  is  to  say,  that  you  could  pick 
out  of  the  whole  body  special  men  whose  opinions 
would  carry  weight? — Really,  my  own  personal 
opinion  is  that  all  the  Sub-Commissioners  that 
we  have  at  present  are  men  whose  opinions  ought 
to  carry  weight,  and  that  they  are,  in  their  way, 
most  thoroughly  impartial : and  I would  not  like 
to  select  one  man  more  than  another. 

11187.  Then  practically  it  amounts  really  to 
what  I said  just  now,  that  you  propose  a hearing 
before  one  Sub-Commissioner,  as  you  call  it? — 
On  the  land. 

11188.  On  the  land  ? — On  the  land,  a valuation 
on  the  land,  without  the  necessity  of  taking 
evidence  in  any  formal  way  ; and  the  main 
object,  I need  hardly  say,  of  making  that  sug- 
gestion, is  to  save  the  enormous  expense  both  to 
landlords  and  tenants,  and  to  try  and  avoid,  if 
possible,  the  necessity  of  a hearing,  and  I think 
that  would  be  so. 

11189.  Quite  so  ; but  the  whole  point  of  the 
matter  is,  whether  these  valuations  would  be 
accepted  in  nine  cases  out  of  ten,  or  whether 
they  would  be  contested  in  nine  cases  out  of  ten  ? 
— Certainly. 

11190.  With  regard  to  town  parks,  you  spoke 
of  a population  limit  as  being,  in  your  opinion, 
the  only  limit  which  could  be  now  adopted  ? — I 
think  it  would  be  a good  practical  way  of  settling 
the  question. 

11191.  Have  you  any  suggestion  to  make  as 
regards  a population  limit? — No,  I have  not ; I 
would  rather  not  make  a suggestion  on  a ques- 
of  that  kind. 

11192.  You  think  that  that  we  must  worry  out 
for  ourselves  from  the  evidence  ? — I would  not 
put  a very  high  population  limit ; I mean  to  say 
not  very  high. 

11193.  Do  you  mean  you  would  not  go  to  four 
figures  ? — I wish  to  express  no  opinion  as  to 
what  the  population  limit  should  be. 

11194.  But  your  opinion  is  very  clear,  that 
town  parks,  whatever  limit  is  suggested,  should 
be  excluded  from  the  Act? — That  is  my  personal 
opinion. 

1 1195.  With  regard  to  English-managed  hold- 
ings, you  stated  yesterday,  I think,  that  only 
one  single  case  of  that  kind  of  holding  existed  ? 
— Oh,  no,  no  ; what  I stated  was  that  during  my 
tenure  of  office  I have  never  excluded  any  hold- 
ing as  being  an  English-managed  estate.  Some 
three  or  four  cases  were  brought  before  me,  not 
more,  and  in  none  of  these  cases  was  it  proved 
that  they  came  within  the  definition  of  an 
English-managed  estate  ; on  two  of  them,  per- 
haps, all  the  improvements  had  been  made  by  the 
landlord  ; but  on  none  of  them  had  the  improve- 
ments been  maintained  by  the  landlord.  There 
have  been  other  cases  before  the  Land  Commis- 
sion long  before  my  time. 

11196.  You  have  suggested  amendments  of  the 
law  in  some  cases  ; do  you  think  there  are  cases 
in  which  the  words  “ and  maintain  ” have 
operated  prejudicially  ? — I do  not  know ; I have 
no  knowledge  on  the  subject. 

11197.  It  has  been  stated  to  us  that  efforts 
have  been  made  in  some  cases  to  subpoena  the 
Sub-Commissioners,  with  a view  to  having  them 
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examined  in  Court  as  to  the  grounds  upon  which 
they  arrived  at  an  estimate  of  the  judicial  rent. 
Do  you  see  any  objection  to  this  course  ? — I see 
the  strongest  objection.  They  are  persons  who 
are  placed  in  a judicial  position,  and  it  would  be 
utterly  inconsistent  with  that  position  that  they 
should  be  treated  as  ordinary  witnesses.  An  at- 
tempt was  made  to  get  the  Court  of  Appeal  to 
issue  a subpoena  in  a case  of  that  kind,  and  they 
gave  no  countenance  to  such  a procedure. 

11198.  As  a matter  of  fact,  they  cannot  now 
be  subpoenaed,  can  they  ? — They  cannot  be  sub- 
poenaed ; and  if  they  were  subpoenaed  before  me 
I would  decline  to  let  them  be  examined. 

11199.  Just  with  regard  to  sub-lettings  ; you 
did  not  wish  to  state  any  limit  with  regard  to 
sub-letting,  but  you  were  treating,  were  you 
not,  of  a very  large  holding  with  a small  sub- 
letting ? — I was  treating,  I will  not  say  of  any 
very  large  holding,  but  a holding  in  which,  of  the 
total  amount,  the  fractional  portion  sublet  would 
not  be  very  large. 

11200.  We  had  it  in  evidence  from  Mr.  Greer 
that  he  thought  great  dissatisfaction  existed 
where  a man  with  20  acres  had  got  two  sons  who 
had  been  working  upon  the  holding,  and  was  not 
able  at  his  death  to  divide  the  holding  between 
the  two  ; that  was  not  a class  of  sub-letting  you 
had  in  your  mind  ?— I myself  disapprove  of  that 
sub  division,  because,  generally  speaking  there  is 
not  capital  to  work  the  farm  as  two  farms,  and 
if  you  allowed  sub-division  in  that  case  you 
would  have  to  allow  further  sub-division,  pro- 
bably, of  the  one  half  of  the  farm. 

11201.  I want  to  ask  you  one  question  with 
regard  to  instructions  to  Sub-Commissioners. 
Under  the  Act  no  instructions  were  given,  I 
understand,  to  Sub-Commissioners  before  they 
were  sent  over  Ireland  ? — None,  for  the  reasons 
stated  by  Mr.  Justice  0‘Hagan  and  his  col- 
leagues in  that  report  that  I have  referred  to 
already. 

11202.  Would  you  regard  it  as  undesirable, 
not  that  instructions  should  be  given,  but  that 
matters  should  be  laid  down  on  which  it  would 
be  the  duty  of  the  Chief  Commissioners  to  in- 
struct the  Sub-Commissioners  ? — I think  it  may 
be  desirable  that  Parliament  should  lay  down 
certain  rules,  but  I do  not  think  the  Land 
Commissioners  would  be  a suitable  body  to  give 
directions  to  the  Sub- Commissioners  on  questions 
of  valuation.  If  you  mean  to  instruct  the  lay 
Sub-Commissioners  on  questions  of  value  they 
are  much  better  qualified  to  instruct  the  Head 
Commission  on  questions  of  value. 

11203.  What  were  the  rules  you  were  think- 
ing Parliament  should  lay  down  and  on  what 
points?— I mean  to  say,  if  Parliament  chooses  to 
lay  down  certain  principles  of  valuation  to  be 
adopted  in  every  case,  let  those  be  laid  down  ; 
but  I do  not  think  the  Land  Commission  should 
l>e  called  upon  to  give  any  instructions  in  valua- 
tion to  lay  Assistant-Commissioners  and  Court 
valuers. 

11204.  But  you  answered  many  questions; 
for  instance,  of  the  occupation  value  of  a holding  ? 
— Yes,  that  is  a question  of  law. 

11205.  Do  you  think  in  a case  of  that  kind, 
that  in  each  the  Land  Commissioners  should 
wait  until  the  question  arose,  to  decide  it? — Cer- 
tainly. 
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tainly.  I have  the  clearest  opinion  upon  that ; 
it  is  like  a question  on  any  other  legal  point  that 
is  likely  to  come  before  a Sub-Commission.  If 
the  question  ai’ises,  let  it  be  raised  by  some  party 
and  brought  before  the  Land  Commission,  and 
then,  if  necessary,  taken  to  the  Court  of 
Appeal. 

11206.  But  is  it  not  the  case  that  whichever 
way  the  decision  goes  in  the  Land  Commission, 
all  the  rents  which  have  been  fixed  before  that 
decision  must  for  15  years  necessarily  suffer  by 
it  one  way  or  the  other  ?— I do  not  know ; I do 
not  think  so.  It  may  turn  out  that  the  occupa- 
tion value  is  a very  small  thing. 

11207.  I beg  your  pardon,  1 did  not  mean  the 
occupation  value,  I meant  any  legal  point.  Is 
not  the  case  peculiar  in  this  way,  that  if  the  point 
is  decided  in  favour  of  the  landlord,  he,  of  course, 
may  be  assumed  to  get  less  rent ; if  decided  in 
favour  of  the  tenant,  he  has  to  pay  more  rent,  in 
the  cases  which  have  been  decided  by  the  Com- 
missioners finally  before  this  point  is  raised  ? — I 
really  do  not  follow  you. 

11208.  If  in  the  year  1883  a legal  point  is 
brought  up  subsequent  to  the  fixing  of,  say  a 
couple  of  thousand  cases,  or  20,000  cases,  all 
those  20,000  cases  have  not  had  the  benefit  of  it 
one  way  or  the  way? — You  mean  a ground  of 
exclusion  ? 

11209.  Yes? — Certain  cases  have  been  in- 
cluded originally  that  might  be  excluded  now, 
and  vice  versa,  some  cases  might  be  included  now 
that  were  excluded  originally. 

11210.  Therefore  you  do  not  think  it  possible 
to  lay  down  any  definite  rules? — Certainly  you 
cannot  lay  down  any  definite  rules  on  questions  of 
law,  you  must  wait  until  the  question  arises; 
then  it  must  be  decided  by  whatever  the  tribunal 
is  that  is  intrusted  with  the  decision. 

Mr.  T.  M.  Healy. 

11211.  Will  you  turn  to  Question  3477  of 
Lord  Justice  FitzGibbon’s  evidence,  the  case  of 
Howell  v.  Briscoe  ? — I know  the  case  per- 
fectly. 

11212.  The  learned  Lord  Justice  says,  as  to 
the  difference  between  a present  and  future 
tenant,  that  the  Land  Commission  held  that  this 
man  who  held  under  a lease  beginning  on  the  1st 
January  1883,  was  a future  tenant;  but  that  the 
Court  of  Appeal  said  : “ No ; the  tenant  tvas 
occupying,  before  the  1st  January,  under  a con- 
tract of  tenancy  made  before  that  day,  and  he 
was  entitled  to  his  fair  rent?” — The  Lord  Jus- 
tice’s recollection  is  at  fault  in  that ; it  is  just 
the  reverse.  Mr.  Justice  O’Hagan  held  that  it 
was  a case  that  came  within  the  Act,  that  the 
tenancy  was  created  in  the  year  1882  ; and  the 
Court  of  Appeal  decided  that,  inasmuch  as  the 
term  did  not  commence  in  possession  until  the 
1st  January  1883,  it  was  outside  the  Act;  so 
that  it  was  the  Land  Commission  that  put  the 
man  in,  so  to  speak. 

11213.  And  the  Appeal  Court  put  him  out? 
— It  is  a reported  case. 

11214.  Have  you  got  a revised  proof  of  the 
evidence  ? — I understand  this  is  a revised  proof. 

11215.  The  revised  proof  maintains  the  ori- 
ginal inaccuracy  apparently  ? — It  is  exceedingly 
difficult  for  any  judge,  no  matter  how  eminent, 

0.122. 
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to  retain  all  these  cases  in  his  memory.  I think 
it  was  a very  wonderful  thing  that  the  Lord 
Justipe  was  able  to  give  such  an  accurate 
account  of  most  of  the  cases  that  came  before 
him. 

11216.  It  was  equally  wonderful  on  Mr. 
Bailey’s  part,  I presume? — Yes. 

11217.  Before  I come  to  other  matters,  Mr. 
Brodrick  asked  you  with  regard  to  the  opinion 
expressed  by  Mr.  Gladstone  in  1881  ? — I know 
nothing  of  that. 

11218.  I wish  to  ask  you  whether  this  view  of 
the  Act,  as  put  by  Mr.  Gladstone,  has  been 
maintained:  “In  the  Act  of  1870  we  did,  in 
respect  of  the  tenant,  recognise  the  principle 
that  he  might  be  compensated  by  a reasonable 
lapse  of  time  in  respect  of  improvements  he 
had  made,  and  that  the  use  and  profit  of 
those  improvements  for  a certain  time  might 
be  considered  as  compensation  ; but  we  do  not 
recognise  that  principle  in  the  present  Act ; none 
of  the  enactments  of  the  present  Bill  are  founded 
upon  that  principle.  It  is  much  better,  I think, 
that  those  who  make  the  improvements  shoald 
have  the  whole  benefit  of  the  improvements.” 
That  principle  has  not  been  carried  out,  has  it  ? 
— That  is  not  carried  out;  but  that  is  one  of  the 
points  decided  in  Adams  v.  Dunseath ; and  the 
last  clause  of  Section  4 of  the  Act  of  1870  is 
still  applicable  to  fair  rent. 

11219.  That  speech  was  on  the  “ 9th  August 
1881.”  Now  the  “ 15th  August  1881  ” : “ It  was 
nothing  short  of  impossible  that  the  Court  should 
imagine,  or  adjudge,  that  to  be  compensation  by 
the  landlord  which  had  never  cost  the  landlord  in 
any  shape,  in  money  or  money’s  worth,  a single 
farthing.”  That  is  not.  the  law,  as  it  is  admi- 
nistered now,  is  it  ? — No. 

11220.  That  has  not  been  found  to  be  “impos- 
sible”?— Since  Adams  ?>.  Dunseath,  that  is  not 
the  law. 

11221.  I wish  to  ask  you  with  regard  to  these 
words  “ enjoyment  of  improvements,”  whether 
any  definition  of  “enjoyment”  exists  either  in 
the  Acts  either  of  1870  or  of  1881  ? — No  ; no 
definition. 

11222.  And  do  you  take  evidence  as  to  “ en- 
joyment,” or  do  you  leave  it  tq  inference  ? — As  a 
rule,  the  evidence  of  “ enjoyment  ” is  merely  pos- 
session, and  the  possession  of  the  holding  with 
all  its  advantages. 

11223.  Would  “enjoyment”  mean  that  a man 
had  succeeded  in  making  a living  or  a compe- 
tence out  of  it  ? — 1 do  not  think  so ; I think  it 
merely  means  that  he  was  in  possession,  and 
what  we  would  properly  call  “ enjoying  it,”  be- 
cause I dp  not  think  any  other  word  expresses 
it  so  well. 

11224.  Suppose  you  found  a tenant  of  a few 
acres  living  in  rags  on  a mountain  side,  would 
“possession”  mean  “enjoyment”  of  his  holding? 
— That  is  a play  on  the  words,  I think.  He 
would  be  in  “ enjoyment  ” of  the  holding,  an 
“ enjoyment  ” within  the  meaning  of  any  Statute 
that  referred  to  such  an  expression. 

11225.  Then  you  take  “enjoyment”  to  be 
“ occupation  interest  ” ? — I take  “ enjoyment  ” 
to  be  the  being  in  possession  of  a holding  with 
all  the  advantages  that  are  attached  to  it  in  the 
way  of  improvements. 

4 D 11226.  Is 
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11226.  Is  the  “ enjoyment  ” and  the  “ tenant- 
right,”  then,  the  same  thing  ? — No. 

11227.  Is  “enjoyment”  and  “occupation- 
right”  the  same  thing?—  No  ; I do  not  think  so. 
I think  it  is  quite  a different  thing. 

11228.  No  case  has  been  stated  as  to  the 
meaning  of  the  word  “ enjoyment  ” ? — No. 

11229.  Do  not  you  think,  however,  it  is  a very 
otent  word  in  the  section  ? — I do  not  think  so  ; 

think  it  is  an  ordinary  English  word,  to  be 
interpreted  with  its  ordinary  dictionary  meaning. 

11230.  The  word  “ improvement,”  however, 
has  not  been  interpreted  in  its  ordinary  diction- 
ary meaning  ? — No  ; because  the  word  “improve- 
ments ” is  defined  by  the  Act  of  1870.  By  the 
incorporation  of  the  Act  of  1870  with  the  Act  of 
1881  its  meaning  is  fixed  in  the  Act  of  1881. 

11231.  But  there  being  no  definition  of  the 
word  “ enjoyment  ” in  the  Acts,  has  there  ever 
been  a judicial  definition  of  “enjoyment  ” ? — No  ; 
not  that  I know  of. 

11232.  Do  you  think  it  would  be  desirable  or 
possible  that  we  should  have  from  the  judges  a 
definition  of  what  “ enjoyment  ” means  ? — I think 
it  would  be  very  difficult  to  raise  the  question  so 
as  to  ensure  a decision. 

11233.  Could  you  not,  in  the  Bame  way  as  a 
case  was  stated  on  the  word  “ improvements,” 
state  a case  on  the  word  “ enjoyment  ” ? — I do 
not  know  what  answer  could  be  given  to  it, 
except  that  “ enjoyment  ” is  enjoyment. 

11234.  Whereas  the  word  “improvements” 
does  not  mean  improvements ? — No;  “improve- 
ments” means  certain  matters  so  called  in  the 
Act  of  1870,  improvement  works,  and  tillages, 
and  manures. 

10235.  You  are  clear  that  “ enjoyment  ” and 
“occupation  right”  are  different? — I do  not 
think  they  are  the  same  ; they  do  not  appear  to 
convey  to  me  the  same  idea  at  all. 

11236.  This  was  put  to  you  by  Mr.  Sexton 
(Question  10542)  : “ If  any  litigant  should  now 
bring  an  appeal  to  you  upon  the  ground  that  the 
Sub-Commissioner,  in  fixing  the  rent,  did  not 
make  a deduction  for  his  occupation  right ; and 
if  you  find  that  to  be  the  fact,  would  you  reduce 
the  rent  upon  that  ground”?  and  you  stated: 
“ I would,  and  what  I would  do  in  a case  of  that 
kind  would  be,  I would  state  a case  for  the  Court 
of  Appeal  as  to  whether  it  was  the  proper  thing 
to  do  ” ? — Yes,  I think  so. 

1 1237.  Supposing  it  was  alleged  that  you 
took  a wrong  view  of  “enjoyment,”  would  you  be 
prepared  to  give  a case  ? — I would  certainly 
state  a case.  If  any  Counsel  came  in  before  me 
and  said  he  thought  it  was  a serious  question,  I 
would  state  a case  ; but  I think  there  would  be 
very  great  difficulty  in  getting  any  decision  on 
the  point.  . 

11238.  At  Question  10215,  in  reply  to  the 
Chairman,  you  say  : “ If,  for  instance,  he  has 
reclaimed  land,  he  is  given  an  annual  allowance 
that  will  exempt  him  from  rent  in  respect  of  the 
expenses  of  reclamation  ; but  the  actual  capital 
value  of  the  reclamation  remains  his  property 
still  ” ? — So  I understand. 

11239.  Further  on  you  say  : “The  only  thing 
that  the  Land  Commission  is  to  take  care  of  is 
that  he  gets  a full  and  ample  allowance  in  respect 
of  it,  so  that  he  is  not  to  be  rented  in  any  way 
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for  the  improvement  work.”  You  adhere  to  that 
view? — Yes,  that  I consider  to  be  the  law. 

11240.  And  you  think  that  has  been  carried 
out  ? — I think  so. 

11241.  And  later  on.  Question  10226,  you 
say  : “ I humbly  express  my  opinion  that  nothin** 
short  of  legislation  could  transfer  any  of  the  im- 
proved letting  value  to  the  tenant  over  and  above 
this  annual  allowance  that  is  made  to  him  in 
respect  of  his  improvement  working  ; that  no  de- 
cision of  the  full  Court  of  Appeal,  even  if  it  was 
composed  of  seven  members,  could  transfer  pro- 
perty which  originally  was  not  the  property  of 
the  tenant  to  the  tenant  ” ? — I think  that  is  so. 
That  is  precisely  the  view  that  was  taken  by  the 
Lord  Chief  Baron  in  Adams  v.  Dunseath,  page 
157  of  the  Report : “In  my  view  it  was  not  in- 
tended by  this  sub-section”  (that  is  Sub-section 
9 of  Section  8)  “to  provide  that  the  Court  should 
not  have  regard  to  the  interest  of  the  landlord,  or 
to  transfer  to  the  tenant  any  part  of  that  in- 
terest either  in  the  holding,  or  in  the  improve- 
ments thereon.” 

11242.  Now  Judge  O’ Hagan,  when  he  was 
examined  before  the  Lords  Committee,  made 
this  statement ; I only  want  to  ask  for  an  ex- 
planation of  it,  not  in  any  way  in  order-  to 
criticise  your  view  or  his,  but  to  ask  if  you  can 
understand  his  answer,  because  I cannot.  He 
says  (Question  3743)  : “ Then  upon  the  inter- 
pretation of  that  sub-section  alone,  the  Court  of 
Appeal  decided,  in  accordance  with  the  decision 
of  the  Court  below,  that  the  enjoyment  during 
the  currency  of  a lease  was  not  compensation  by 
the  landlord  ; but  then  they  further  decided  that 
the  sub-section  of  Section  4 of  the  Act  of  1870 
applied  to  Healy’s  clause  in  estimating  a fair 
rent,  and  that  I apprehend  would  take  effect 
whether  the  enjoyment  was  during  a lease  or 
outside  of  it  ” ? — I follow  you  ; I am  just  trying 
to  take  in  that.  I have  always  considered  the 
law  to  be,  as  laid  down  in  Adams  v.  Dunseath, 
that  the  enjoyment  of  improvements  made  pend- 
ing a lease,  during  the  lease,  cannot  be  a com- 
pensation in  any  way. 

11243.  That  is  what  I have  always  understood, 
but  I have  equally  understood  that  in  the  case  of 
improvements  effected  during  the  currency  of 
a tenancy  from  year  to  year  enjoyment  does  com- 
pensate to  some  extent  ? — It  may. 

11244.  It  may  compensate? — It  may  com- 
pensate. 

11245.  What  does  the  learned  Judge  mean 
here,  if  you  could  tell  me,  by  saying  that  the 
Court  of  Appeal  “further  decided  that  the  sub- 
section of  Section  4 of  the  Act  of  1870  applied  to 
Healy’s  clause  in  estimating  a fair  rent,  and  that, 
I apprehend,  would  take  effect  whether  the 
enjoyment  was  during  a lease  or  outside  of  it”  ? 
— I apprehend  what  he  must  have  been  referring 
to  is  improvements  made  before  the  execution  of 
the  lease,  that  enjoyment  during  the  lease  might 
amount  to  compensation.  I only  suggest  that 
that  is  what  he  might  mean. 

11246.  Does  it  not  seem  to  point  to  this,  that 
in  his  view  Adams  v.  Dunseath  affected  improve- 
ments made  during  the  lease,  as  well  as  improve- 
ments made  during  the  occupancy  of  the  tenancy 
from  year  to  year? — I should  say  not.  The 
Judge  knew  the  decision  in  Adams  v.  Dunseath 

so 
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so  thoroughly  that  he  would  not  have  made  a 
statement  which  seems  to  me  entirely  counter  to 
the  decision  in  Adams  v.  Dunseath.  Of’  course 
I cannot  pretend  to  explain  what  he  may  have 
had  in  his  view  when  he  gave  that  answer. 

11247.  Then,  as  I’  understand,  any  improve- 
ments made  during  the  currency  of  a lease  are 
excluded  from  rent? — Yes,  unless  in  special 
cases  in  which  there  is  a contract. 

11248.  That  is  pending  the  lease? — Yes. 

11249.  But  on  the  expiration  of  the  lease,  how 
does  the  law  now  stand  ? — On  the  expiration 
of  the  lease,  I apprehend  it  would  be  the  same. 

11250.  Then  it  is  your  view  that  if  a man 
makes  improvements  during  the  lease,  not  only 
lie  cannot  be  rented  on  these  improvements 
during  its  currency,  but  that  on  its  expiration 
and  on  the  springing  up  of  a yearly  tenancy 
thereafter,  these  improvements  are  equally  ex- 
empted from  rent  ? — I may  answer  that,  perhaps, 
in  one  way ; I have  never  considered  the 
case,  but  that  seems  to  me  to  be  the  fair  inter- 
pretation. 

11251.  The  reason  I ask  the  question  is  this  : 
of  course,  I know  it  is  very  inconvenient  to  ask 
you  with  regard  to  these  series  of  Villiers  Stuart 
cases;  I apprehend  you  have  not  the  facts  alto- 
gether in  your  mind  ? — I have  some  of  them.  It 
shows  the  inconvenience,  as  you  say,  of  asking 
such  questions,  because  on  the  last  day  I was 
here  I attempted  to  recollect  the  facts  of  this  case, 
and  I made  a statement  in  reference  to  the 
evidence  of  value  given,  which  statement  was 
utterly  erroneous  it  seems,  as  to  a written  valua- 
tion having  been  handed  in,  and  I must  have  been 
considering  some  other  case ; it  shows  the  diffi- 
culty of  re  -trying  a case  before  this  Committee. 

11252.  I only  wish  to  ask  you  so  far  as  yOur 
view  bears  on  these  facts,  and  not  anything  in 
the  nature  of  cross-examination  on  the  case 
itself ; I hope  you  will  understand  that  ? — I 
know  what  you  mean. 

11253.  Now,  according  to  the  shorthand  notes, 
Patrick  Moore  was  an  Irish-speaking  tenant, 
whose  evidence  was  interpreted  for  him? — Yes. 

11254.  And  his  whole  holding  was  rented  at 
•2d.,  not  2d.  an  acre  ? — Apparently.  In  reference 
to  that  smaller  holding,  a lease  similar  to  the 
lease  in  the  two  other  cases  was  produced ; but 
those  acting  for  the  landlord  failed  to  identify  the 
lands  with  the  lands  that  were  in  the  occupation 
of  the  tenant,  the  lands  mentioned  in  the  lease. 
The  evidence  was  that  he  or  his  father  had  held 
this  holding  at  2d.  a year  for  a long  number  of 
years. 

11255.  Were  not  these  improvements  ap- 
parently made  during  the  currency  of  that 
lease  ? — No  ; my  idea  was  that  they  were  made 
before. 

11256.  Before  the  lease  ? — Yes,  in  all  the 
three  cases. 

11257.  And  therefore  it  corresponded  to  the 
house  in  Adams  v.  Dunseath  ? — Yes.  In  the  first 
place  the  evidence  I think  was  chiefly  to  be 
derived  in  the  two  other  cases  from  the  descrip- 
tion of  the  lands,  they  were  described  as  the 
dwelling-house  and  that  part  of  the  mountain 
lands  of  Slievegriene  called  llusheens,  “ en- 
closed and  cultivated  by  the  said  Michael 
Costine.”  They  had  been  enclosed  and  cultivated 
at  the  date  of  the  lease,  and  the  Court  valuer 
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pointed  out  to  us,  that  on  examining 
the  Ordnance  Survey  of  the  land,  which 
had  been  surveyed  in  1840,  he  found 
that  the  lands  were  in  precisely  the  same 
condition  as  to  fences  and  otherwise  as  they 
are  at  the  present  time,  and  any  reclamation  that 
was  done  must  have  been  done  before  the 
Ordnance  Survey  was  made. 

11258.  Assuming  that  those  improvements 
were  made  before  the  lease,  and  therefore  that 
the  case  was  in  the  same  position  as  the  house  of 
David  Adams,  which  Adams  v.  Dunseath  decided 
might  be  rented,  was  not  that  view  in  Adams 
v.  Dunseath  held  by  four  judges  to  three  ? — The 
view  I took  in  this  particular  case,  you  will 
understand  at  once  without  re-trying  the  case,  is 
this  : Whether  rightly  or  wrongly  I took  in  the  two 
cases  in  which  there  were  leases  and  as  to  which 
there  was  no  question  at  all,  that  the  granting 
of  the  lease  at  a nominal  rent  ( 6d . a year)  for 
the  term  of  the  life  of  the  lessee  (which  lasted, 
in  fact,  in  each  case  for  50  years)  coupled  with 
the  enjoyment  during  that  50  years  was  complete 
compensation,  and  that  it  was  not  necessary  in 
such  case  to  show  that  the  tenant  had  been  repaid 
the  actual  amount  in  money  constituting  the 
value  of  the  reclamation. 

11259.  First,  was  not  the  renting  of  the  house 
in  Adams  v.  Dunseath  done  by  a majority  of  four 
to  three  ? — Yes,  that  is  on  the  special  circum- 
stances of  that  case. 

11260.  And  was  not  one  of  the  judges  who 
formed  part  of  that  majority  overruled  by  the 
others  on  the  reasons  that  he  gave  ? — That  all 
appears  from  the  Report ; it  is  not  for  me  to 
comment  on  the  judgments  of  the  judges  in  the 
case. 

11261.  I ask  you,  as  a matter  of  fact? — As  a 
matter  of  fact,  I believe  that  is  so. 

11262.  Therefore,  apparently,  how  can  any 
legal  tribunal  construe  Adams  v.  Dunseath  on 
that  point? — They  can  construe  it  on  all  the 
other  questions  except,  perhaps,  on  that  question 
as  to  the  house. 

1 1263.  But  is  not  this  case  of  Patrick  Moore’s, 
on  the  Yilliers  Stuart  Estate,  that  case  over 
again? — No,  not  at  all  ; it  is  on  another  prin- 
ciple altogether ; it  is  on  the  question  of  the 
applicability  of  the  hist  Clause  of  Section  4 to 
the  fixing  of  a fair  rent,  and  on  that  the  judges 
were  nix  to  one.  Six  to  one  were  Of  opinion 
that  you  should  take  into  consideration  that  last 
sub-section  of  Section  4 of  the  Act  of  1870, 
which  said  : “ Where  a tenant  has  made  any 
improvements  before  the  passing  of  this  Act  on 
a holding  held  by  him  under  a tenancy  existing 
at  the  time  of  the  passing  thereof,  the  Court,  in 
awarding  compensation  to  such  tenant  in  respect 
of  such  improvements  shall,  in  reduction  of  the 
claim  of  the  tenant,  take  into  consideration  the 
time  during  which  such  tenant  may  have  enjoyed 
the  advantages  of  such  improvements,  also  the 
rent  at  which  such  holding  has  been  held,  and  ” 
(and  especially  then)  “ any  benefits  which  such 
tenant  may  have  received  from  his  landlord  in 
consideration,  expressly  or  impliedly,  of  the  im- 
provements so  made.”  Whetner  right  or  wrong, 
I,  and  one  of  my  colleagues,  were  of  opinion 
that  the  granting  of  the  lease  was  a benefit  which 
the  tenant  had  received  from  the  landlord  for  the 
improvement,  and  that  that,  coupled  with  the 
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enjoyment  of  the  improvement  during  the  term, 
wiped  out  any  right  to  compensation. 

11264.  But  I apprehend  that  your  construction 
of  the  law  has  an  equally  important  effect,  be- 
cause it  gives  the  go-by  to  the  decision  of  the 
majority  of  the  judges  in  Adams  i>.  Dunseath  as 
to  the  ownership  of  the  improvements  made 
before  the  lease?— I do  not  think  so. 

11265.  Will  you  allow  me  to  put  this  to  you  : 
Four  judges  in  Adams  v.  Dunseath  decided  that 
the  house  of  David  Adams  granted  before  the 
currency  of  the  lease  passed  to  the  landlord: 
You  decided  in  the  Villiers  Stuart  case,  ap- 
parently', that  although  these  improvements  were 
made  before  the  granting  of  the  lease,  the  im- 
provements remained  the  tenant’s,  but  that  the 
landlord  was  entitled  to  rent  upon  them  because 
of  the  “enjoyment  thereof”  by  the  tenants?— 
And  by  the  granting  of  the  lease  itself,  just  in 
the  same  way  as  was  put  to  me  by  Mr.  M’Cartan 
awhile  ago  in  Mr.  Harper’s  case.  There  in  that 
case,  there  was  an  express  contract  on  the  face  of 
the  lease  that,  the  lease  was  made  in  consideration 
of  the  improvements  that  had  been  so  made.  As 
the  Master  of  the  Rolls  said  in  the  passage  I have 
already  cited,  it  is  not  necessary  that  there  should 
be  actually  a contract.  The  existence  of  the  prior 
improvements  was  “the  moving  cause”  there, 
and  a compensation  otherwise  than  by  the  payment 
of  money. 

11266.  I may  take  it,  however,  that  practically 
the  go-by  is  given  to  the  majority  of  the  judges 
in  Adams  v.  Dunseath  that  improvements  made 
before  the  lease  passed  to  the  landlord  ? — Under 
certain  circumstances  they  may  pass. 

11267.  So  that  Adams  v.  Dunseath  has  been 
riddled  upon  that  point?— 1 do  not  think  so. 

11268.  Here  you  admit  that  though  these  im- 
provements were  made  by  the  tenant  before  the 
granting  of  the  lease,  yet  you  did  not  hold  that 
they  passed  to  the  landlord  ? — We  did  hold  that 
they  passed.  We  held  that  the  tenant  was  com- 
pensated for  them  by  the  granting  of  the  lease 
and  subsequent  “ enjoyment.” 

1 1269.  The  two  together  ?— I think  that  very 
possibly  we  would  have  been  justified,  if  we  had 
so  thought  fit,  to. hold  that  the  mere  granting  of 
the  lease  was  sufficient  to  cancel  any  right  for 
compensation  for  improvements. 

11270.  Suppose  the  “enjoyment”  section  was 
not.  in  the  Act  of  1870,  would  you  have  acted 
in  the  same  way  ? — No,  certainly  not.  The  de- 
cision, you  understand,  is  founded  solely  on  that 
last  clause  of  the  fourth  section  of  the  Act  of 
1870. 

11271.  Solely?— But  for  that,  certainly  we 
should  have  treated  these  as  tenant’s  improve- 
ments. 

11272.  This  tenant,  Moore,  applied,  in  the 
first  instance,  by  originating  notice,  dated  the 
24th  February  1892,  to  the  County  Court? — I 
believe  he  did. 

11273.  The  landlord,  on  the  10th  March  1892, 
served  notice  to  transfer  the  proceeding  to  the 
Land  Commission  ? — And  it  was  transferred  as  a 
matter  of  course. 

11274.  And  there  is  a certificate  of  the  Clerk 
of  the  Peace  that  if  it  had  not  been  transferred  it 
could  have  been  heard  in  the  County  Court  on 
the  18th  April  1892  ? — I suppose  that  is  so. 


Mr.  T.  M.  Healy  —continued. 

11275.  And  as  a matter  of  fact,  when  was  it 
heard? — As  a matter  of  fact,  the  Order  of  the 
Sub-Commission  was  made  in  December  1893. 

11276.  So  that  very  nearly  two  years  elapsed 
before  the  fair  rent  was  fixed  ?— Yes. 

11277.  That  transfer  you-  speak  of  is  made  as 
a matter  of  course? — Yes,  that  was  the  view  that 
Mr.  Justice  O’Hagan  took,  and  it  has  been 
followed  ever  since. 

11278.  And  in  granting  these  motions  no  stay 

is,  I presume,  put  upon  any  proceedings  by  the 
landlord  to  eject  the  tenant? — Yes. 

11279.  Did  you  put  a stay  in  this  case  ?— It  is 
made  in  the  usual  form.  I do  not  know  whether 
the  Order  is  here  ot  not.  There  is  a regular 
settled  form.  There  was  no  cause  shown'.  I 
find  in  none  of  these  cases  cause  was  shown  to 
stop  the  Order. 

11280.  In  this  case  no  stay  was  put  upon  the 
Order  ? —Apparently  not. 

11281.  And  if  the  tenant  wants  to  have  a stay 
put  upon  the  Order,  he  has  lo  instruct  his  legal 
advisers  to  come  into  Court  and  make  that 
motion  ? — Yes  ; and  in  my  experience,  we  have 
had  no  such  motions  because  proceedings  are  not 
taken.  I mean  to  say  it  may  be  a theoretical 
grievance,  but  I do  not  think  it  is  a practical 
one. 

11282.  You  do  not  think  it  is  a practical 
grievance ? I do  not;  and  whenever  any  cause 
is  shown  we  always  now  make  it  part  of  the  Order 
that  no  proceedings  are  to  be  taken  without  the 
sanction  of  the  Land  Commission. 

11283.  The  Sub-Commissioners  fixed  the  rent 
on  the  old  rent  of  18s.  9 d.  ?— In  the  first  case. 

11284.  It  had  been  raised  from  6d.  to  18s.  9 d.? 
— That  is  so  ; yes. 

11285.  They  state  this  on  their  Report: 

“ Elevation  550  feet.  Considering  the  position 
being  exposed  to  the  sea,  not  a good  water 
supply.  Entire  holding  was  evidently  poor, 
wild  mountain,  and  will  require  continuous  out- 
lay in  the  shape  of  labour  to  prevent  its  going- 
back  to  its  normal  state  of  furze  and  heath  ” ?— 
That  is  so.  You  will  observe  that  the  holding 
was  inspected  by  Mr.  Mackenzie  alone.  It  was 
during  the  time  of  Mr.  Trench’s  serious  illness 
that  the  rent  was  fixed,  and  it  was  fixed  without 
the  presence  of  a legal  Commissioner.  Mr. 
YYalpole  was  associated  with  Mr.  Mackenzie,  and 
signed  the  formal  Order,  but  he  took  no  part  in 
the  inspection. 

11286.  But  it  was  fixed  at  the  rent  the  land- 
lord himself  had  fixed  ? — That  was  fixed  about 
35  years  ago. 

11287.  If  that  is  so,  then  the  file  is  wrong,  and 
I take  it  the  file  must  be  wrong  ? — Yes.  I have 
taken  a note  from  my  own  record  of  the  evidence 
that  was  given  in  the  case,  and  I think  you  will 
find  it  is  so. 

11288.  I take  it  that  the  file  must  be  wrong, 
because  it  is  stated  here  that  the  landlord  raised 
the  rent  from  6d.  to  18s.  9^.  in  1884  ?— 

“ 1884  ”?  It  was  1874. 

11289.  If  it  took  place  in  1884,  the  rise  would 
have  attracted  statutory  conditions,  and  he  could 
not  have  come  into  Court  at  all?  — He  said 
that  his  father  died  about  35  years  ago.  Upon 
the  father’s  death  the  old  lease  apparently  fell  in 
and  the  rent  was  raised  to  18s.  9d.  from  2d. 

11290.  1874, 
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11290.  1874,  when  this  rent  was  raised,  was  the 
high-water  mark  of  prices  and  of  the  value  of  land 
in  Ireland,  was  it  not? — We  took  it  that  the 
landlord  had  only  fixed  a very  moderate  rent,  in 
consideration  of  the  improvements  that  had  been 
made. 

11291.  The  rent  of  18s.  9 d.  was  the  landlord’s 
own  fixing?  — Yes,  and  whether  rightly  or 
wrongly,  the  view  we  took  in  that  particular 
case  was,  that  we  thought  the  landlord,  in  con- 
sideration of  the  improvements  that  had  been 
made,  fixed  a rent  which  was  far  below  the  value. 

11292.  But  it  was  the  landlord’s  own  rent? — 
It  was  the  landlord’s  own  rent. 

11293.  And  the  Sub-Commission  fixed  the 
rent  at  the  old  rent  of  the  landlord? — Yes,  and 
if  I may  say  so,  it  was  a very  disastrous  thing 
for  the  tenant  to  have  served  an  originating 
notice  in  the  case,  for  if  he  had  not  served  the 
originating  notice,  the  rent  would  have  gone  on 
apparently  at  18s.  9 d. 

11294.  That  is  what  is  called  the  “ Benefit  of 
the  Land  Act”?- — Yes.  The  tenant  foolishly 
thought  he  could  reduce  the  18s.  9 d.,  but  instead 
of  that  he  had  his  rent  raised  to  30s. 

11295.  The  landlord  appealed  from  his  own 
rent  of  18s.  9</.  ? — Yes. 

11296.  And  you  raised  the  rent  to  30s.  ?— We 
raised  the  rent  to  30s. 

11297.  And  ordered  the  tenant  to  pay  costs? 
— And  ordered  the  tenant  to  pay  costs. 

11298.  You  say  that  there  the  Sub-Commis- 
sion Court  had  no  legal  Commissioner  attached 
to  it  ? — No. 

11299.  Butyousent  down  a valuer  ?— Wesent 
down  our  two  valuers,  Mr.  Lynch  and  another 
gentleman. 

Mr.  T.  W.  Russell. 

11300.  Who  was  the  other  gentleman  ? — Mr. 
Headech. 

Mr.  T.  M.  Healy. 

11301.  Have  these  valuators  any  instructions 
on  legal  points  ? — No ; but  one  of  them,  Mr. 
Lynch,  happens  to  have  legal  qualifications 
also. 

11302.  They  value  the  land  as  they  find  it? — 
They  did,  and  they  reported  specially  in  that 
case  on  the  question  that  evidently  arose. 

11303.  I am  asking  you  as  a matter  of  fact: 
Do  your  valuators  in  every  case  (that  is  the 
Appeal  Court  valuators)  value  the  land  as  they 
find  it? — As  a rule  they  do. 

11304.  Irrespective  of  tenants’ improvements  ? 
— They  value  it,  taking  the  improvements  into 
account,  of  course.  They  take  the  improvements 
into  account  where  improvements  have  been 
allowed  by  the  Sub-Commission. 

11305.  Have  they  any  notes  of  the  Sub-Com- 
mission evidence  before  them  ? — None,  absolutely 
none  ; they  have  only  got  the  pink  form. 

11306.  Now  here  are  the  valuator's’  reports  ? — 
Yes. 

11307.  “This  holding  was  at  some  period 
reclaimed  from  mountain,”  (this  is  the  appeal 
valuer)  “ but  as  appears  from  the  Ordnance  Map, 
all  works  of  reclamation  and  fencing  were 
executed  prior  to  1840,  the  lands  shown  on  the 
map  of  1842  being  exactly  as  they  now  appear. 
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The  lands  appear  to  have  been  held  for  a con- 
siderable period  prior  and  subsequent  to  1840,  at 
a nominal  rent ; and  under  these  circumstances, 
Ave  leave  it  to  the  Court  to  decide  what  allowance 
(if  any ) should  be  made  for  such  x-eclamation.” 
They  also  say,  “ This  is  a mountain  holding, 
having  been  at  some  period  reclaimed  .and 
brought  into  cultivation.  The  aspect  is 
about  south  and  the  elevation  500  feet.  There 
is  no  water  in  summer,  and  water  at  that  season 
has  to  be  drawn  about  a quarter  of  amile.  The 
approach  is  by  an  old  Board  of  Works  road,  not 
kept  in  repair,”  and  they  say  that,  “ the  holding 
is  suitably  used,  and  well  farmed,  and  shows  im- 
provements ” ; they  say  the  buildings  are  the 
tenant’s  ? — Y es. 

11308.  Now,  the  tenant  proved,  from  his 
evidence  apparently,  that  he  had  built  the  house, 
built  a cow-house,  a fowl-house,  stable,  and 
piggery,  piggery  yard,  pier,  and  iron  gates,  and 
he  reclaimed  seven  acres,  no  roods,  and  15 
perches? — Yes. 

11309.  And  Mr.  Villiers  Stuart,  the  landlord’s 
agent,  son  of  Captain  Stuart,  put  the  value 
of  the  reclamations  at  10/.  an  acre  ? — Yes,  so  he 
said. 

11310.  Now,  when  it  is  admitted  under  these 
circumstances  that  the  holding  will  require  con- 
tinuous outlay  on  labour  to  prevent  its  goino1 
back  to  its  normal  state  of  furze  and  heath,  what 
is  the  “ enjoyment  ” that  that  tenant  had  for  his 
improvements? — Apparently,  according  to  the 
valuation  of  the  Court  valuer,  he  had  a holding 
which  was  worth  21.  a year,  if  the  improvements 
were  not  taken  into  account. 

11311.  Do  you  say,  as  a matter  of  fact  and 
lavy,  that  the  appeal  valuator  values  irrespective 
of  improvements  or  plus  them  ?— In  this  particu- 
lar case,  on  account  of  the  circumstances  that 
were  brought  to  the  notice  of  Mr.  Lynch,  he 
valued  irrespective  of  improvements,  as  he  says  in 
that  case. 

11312.  Does  he  say  it? — Yes.  Take  one  of 
the  other  cases. 

11313.  One  moment;  I will  stick  to  this  for  the 
present.  Let  me  ask  you  this  question  : Have 
the  valuators  any  instructions  as  to  their  valua- 
tion ? — I do  not  think  they  have  any  special  in- 
structions, because  they  have  all  been  Sub-Com- 
missioners, and  they  act  precisely  in  the  same 
way  as  Sub-Commissioners. 

11314.  They  have  no  instructions  ? — N o special 
instructions  that  I know  of. 

11315.  They  have  not  heard  the  evidence 
about  the  improvements  ? — No. 

11316.  They  are  armed  with  nothing  except 
the  pink  paper  ? — That  is  so  ; and  then  they  give 
notice  to  both  the  landlord’s  and  the  tenant’s 
representatives,  and  are  met  on  the  land  and  all 
improvements  are  pointed  out. 

11317.  I do  not  wish  in  any  way  to  extract  an 
answer  from  you,  but  do  you  say  that  in  this 
case,  in  fixing  the  rent  by  the  valuators  at  21., 
they  took  improvements  into  consideration? — 
Certainly  not. 

11318.  They  did  not  take  the  improvements 
into  consideration  ? — They  did  not  take  the  im- 
provements into  consideration  ; if  they  had  taken 
the  improvements  into  consideration  their  valua- 
. 4 D 3 tion 
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Mr.  T.  M.  Healy — continued, 
tion  would  have  been  very  much  less,  I have  no 
doubt.  Mr.  Lynch  there  says,  “leaving  it  to 
the  Land  Commission  to  decide  whether  the 
reclamation  should  be  allowed  or  not.” 

11319.  I thought  that  would  be  so.  Then  the 
fair  rent  of  the  holding,  cum  improvements,  was 
21.  ? — Yes,  if  improvements  should  be  allowed. 

11320.  That  is  to  say  these  valuators  valued 
this  land  at  21.,  with  the  improvements?— £2 
with  the  improvements. 

11321.  And  the  only  “ allowance  ” that  you 
made  to  this  tenant  for  his  50  years  of  toil  for 
making  the  land  what  it  was,  the  whole  of  which 
was  only  worth  6 d.  rent,  was  to  increase  the 
rent  to  30s.? — We  thought,  whether  rightly  or 
wrongly,  that,  having  been  “ enjoying  ” it  for 
more  than  half  a century  at  what  was  little  more 
than  a nominal  rent,  his  right  to  improvements 
was  barred. 

11322.  Was  barred?— Yes:  for  instance,  if 
he  had  taken  proceedings  under  the  Act  of  1870 
he  would  get  no  compensation. 

11323.  How  does  that  tally  with  the  answer 
you  gave  to  Question  10215.  There  you  say  : 
“ To  put  a concrete  example.  If,  for  instance, 
he  has  reclaimed  land,  he  is  given  an  annual 
allowance  in  respect  of  the  expenses  of  reclama- 
tion;” and  further  on,  that  care  is  taken  “that 
he  gets  a full  and  ample  allowance  in  respect  of 
it ; so  that  he  is  not  to  be  rented  in  any  way  for 
the  improvement  work”? — That  is  to  say,  under 
ordinary  circumstances;  but  the  exemption,  as 
you  know  under  the  9th  Sub-section,  which  you 
are  specially  familiar  with,  is  an  exemption  in 
respect  of  improvements  made  by  the  tenant  or 
his  predecessors  in  title,  and  for  which  he  has  not 
been  paid  or  otherwise  compensated  by  the  land- 
lord ; if  he  has  been  “ paid  or  otherwise  com- 
pensated by  the  landlord,”  then  the  exemption 
from  rent  no  longer  exists. 

11324.  The  landlord  himself,  by  his  agent, 
valued  this  man’s  reclamation  at  10/.  an  acre  ; 
there  were  eight  acres,  that  would  be  80/.,  at 
3 per  cent.? — You  will  excuse  me,  but  I really 
could  not,  as  I said  the  other  day,  re-try  the 
question  now  ; and  I cannot  say  what  exactly 
operated  on  my  mind  on  the  question  of  figures; 
I can  only  give  you  the  general  principles  that 
we  adopted  in  these  various  cases ; and  1 say  that 
we  considered  that  the  granting  of  the  leases  in  the 
two  cases  referred  to,  and  the  length  of  enjoy- 
ment at  a nominal  rent  in  the  other,  had  dis- 
charged the  right  to  improvements. 

11325.  Then  I will  ask  only  one  question 
more  if  you  can  answer  it  upon  this : that  is, 
whether  you  think  a question  of  law  arises  in  this 
case  : — Holding  reclaimed  by  tenant ; proved  be- 
fore the  Sub-Commission  to  be  such  as  that  it 
requires  the  continual  labour  of  the  tenant  to 
prevent  its  relapsing  back  into  its  normal  state  of 
heath  and  furze  : Submission,  That  no  length  of 
time  can  be  an  “ enjoyment  ” under  such  circum- 
stances ?— I do  not  think  that  is  any  question  of 
law ; I think  that  is  a question  of  fact ; that  is 
my  view.  The  Court  valuers  call  attention  to  the 
facts ; and  state  that,  putting  aside  for  the  moment 
the  question  of  reclamation,  the  land  was  worth 
21.  to  the  tenant;  and  I may  mention  that  in  the 
second  case  of  Moore,  where  the  rent  had  been 
raised  to  51.  10s.  from  6 d.  in  1876,  a tenant 
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bought  it  in  1884  for  about  three  and  twenty 
pounds  at  the  high  rent. 

11326.  Now  I am  on  one  case,  of  course,  and 
you  are  on  another ; but  if  you  will  allow  me,  I 
will  ask  you  this,  whether  no  legal  consideration 
enters  into  the  construction  of  the  word  “ enjoy- 
ment,” and  whether  in  your  view  it  is  purely  a 
question  of  fact  ? — 1 think  it  is  purely  a qnestion 
of  fact. 

11327.  A question  of  fact  ? — I think  so  ; but 
in  any  case  where  the  question  arises  before  us, 
if  any  Counsel  asks  us  to  6tate  a case  we  will 
state  a case ; but  my  own  impression  is  that  there 
is  really  no  question  of  law  for  the  decision  of  a 
superior  tribunal  in  this  case. 

11328.  Have  you  any  view  in  your  mind  as  to 
the  amount  you  would  rent  the  tenant  at  in  this 
case,  supposing  the  “ enjoyment  ” obstacle  was 
not  in  the  way? — I could  not  say.  As  I have 
already  said,  our  decision  would  have  been  very 
different,  and  certainly  the  rent  would  have  been 
very  much  lower  ; we  would  have  exempted  him 
from  all  rent  on  the  reclamation,  but  for  the  fact 
that  we  considered  ourselves  bound  by  the  law, 
having  regard  to  that  decision  in  Adams  v.  Dun- 
seath,  to  treat  the  reclamation  in  fact  as  if  it  had 
been  purchased  by  the  landlord  by  the  gift  of 
the  lease  in  the  two  cases  and  by  the  “enjoyment” 
in  the  other. 

11329.  The  subsequent  cases  of  Morrisey,  and 
another  case  of  Moore,  are  practically  the  same  ? 
— They  are  practically  the  same,  and  I may 
mention  that,  for  some  reason  I cannot  under- 
stand, no  claim  was  made  for  reclamation  in 
either  of  those  cases  on  the  originating  notice. 
No  point  was  raised  as  to  that,  but  we  dealt 
with  them  as  if  the  tenant  was  entitled  to  claim 
for  reclamation.  In  the  two  cases  there  was  no 
claim,  and  no  question.  It  is  fair  to  the  landlord 
to  say  that  no  objection  was  made  on  that 
account,  and  we  did  not  take  that  into  considera- 
tion at  all. 

11330.  But  under  10/.  valuation  they  were  not 
bound  to  give  any  improvements  at  all  ? — They 
had  given  notice  of  improvements. 

11331.  Butjas  a matter  of  fact,  being  under 
10/.,  they  were  not  bound  to  do  so  ? — They  were 
not. 

11332.  So  that  they  were  not  bound  to  give 
this  notice  to  the  landlord  ? — They  vv  ere  not ; 
but  it  is  a curious  fact  that  although  reclamation 
is  claimed  in  one  case,  there  is  no  reclamation 
claimed  in  the  other  two.  There  is  no  question, 
however ; no  question  was  raised. 

11333.  Both  being  under  10/.,  there  was  no 
necessity  ? — There  was  no  necessity. 

11334.  Of  course  no  question  of  this  “ occupa- 
tion interest  ” was  raised  in  that  case  ? — No  such 
question  has  ever  been  raised. 

11335.  You  stated,  as  I understand,  that  Mr. 
Gray  had  been  in  the  habit  of  allowing  15  per 
cent,  for  occupation  interest.  Will  you  tell  the 
Committee  what  became  of  Mr.  Gray  ? — Mr. 
Gray  was  only  temporarily  attached  to  the 
Commission,  and  his  services  were  not  required 
afterwards,  I think. 

11336.  Mr.  Gray  is  not  now  in  the  employ- 
ment of  the  Land  Commission  ?— No,  he  was 
only  employed  for  a short  time. 

11336.*  Now  this  is  what  he  says.  He  is 
asked 
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asked  by  Lord  Waterford  (Question  1972, 
in  the'  Minutes  of  Evidence  before  the 
Lords’  Committee  on  the  1st  June,  1883)  : “ Be- 
fore I became  a Court  valuer  I valued  land  as 
if  it  were  in  the  landlord’s  hands  ; that  is  to  say, 
the  letting  value  of  it.  (Q.)  The  fair  letting 
value  of  it? — (A.)  The  fair  letting  value  of  it. 
(Q.)  And  after  you  became  a Court  valuer  you 
were  obliged  to  deduct  15  per  cent.,  as  I under- 
stand.” That  is  the  question.  “ Yes  ; and  I 
have  adopted  that  on  my  private  valuations  since. 
I was  always  asked  the  question,  and  I found  my 
former  system  very  inconvenient.”  Did  Mr. 
Justice  O’Hagan  make  any  observation  upon 
that  statement  of  Mr.  Gray  ? — In  the  appendix 
to  the  Report  of  the  Land  Commission  of  1882 
and  1883,  page  40,  I find  this  : “ As  to  the 
statement  of  Mr.  Gray  that  he  was  in  the  habit 
of  deducting  about  15  per  cent,  from  the  letting 
value,  to  represent  the  tenant’s  right  of  occupa- 
tion, the  Commissioners  can  only  say  that  they 
appointed  Mr.  Gray  upon  the  evidence  of  what 
they  deemed  satisfactory  testimonials,  as  well  as 
upon  his  own  oral  statement  of  his  qualifications  ; 
that  not  only  this  principle  of  deducting  15  per 
cent,  did  not  emanate  from  any  instructions  given 
to  him  by  the  Commissioners,  or  by  any  Sub- 
Commission  to  which  he  was  attached,  but  that 
it  was  never  communicated  to  them,  and  was  re- 
served to  be  stated  after  he  had  ceased  to  hold 
his  office,  in  order  to  f orm  an  item  in  a concerted 
attack  upon  others  in  no  way  responsible  for  his 
methods.”  That  is  what  Mr.  Justice  0 'Hagan 
says. 

11337.  I suppose  you  have  not  been  able,  from 
your  comparatively  brief  period  on  the  Land 
Commission,  to  determine  the  meaning  of  his 
allegation  that  he  was  obliged  to  deduct  15  per 
cent.?— I know  nothing  about  it.  I see  the  terms 
in  which  Mr.  Justice  O’Hagan  speaks  of  it,  that 
he  had  no  instructions,  and  I need  hardly  say  that 
I take  that  as  being  absolutely  correct ; and  to  my 
knowledge  no  instructions  were  given  to  either 
valuers  or  Sub-Commissioners  upon  any  such 
question. 

11338.  With  regard  to  what  you  call  occupa- 
tion right  or  occupation  interest,  do  you  dis- 
tinguish between  that  and  what  we  call,  roughly, 
tenant  right  ?- — I think  it  is  very  much  the  same 
thing.  It  has  never  received  any  legal  definition 
as  far  as  I know. 

11339.  And  the  animadversion  on  this  proceed- 
ing of  making  this  allowance,  by  the  Lords’ 
Committee  and  by  the  Land  Commission,  would 
naturally  seem  to  point  to  the  fact  that  this 
deduction  of  15  per  cent,  was  an  irregularity  ? — 
It  would  seem  to  me  that  the  deduction  of  the 
arbitrary  sum  in  each  case  was  an  irregularity. 

11340.  But  there  is  nothing  pointed  in  the 
observations  of  the  Land  Commission  to  show 
that  a fluctuating,  or  a regular,  or  a proper  sum 
might  be  allowed? — There  is  nothing  to  show 
that  any  consideration  was  paid  to  it  as  far  as 
any  case  is  concerned.  There  is  nothing  to 
show  in  the  records  of  the  Land  Commission,  or 
in  any  reported  case,  that  any  specific  allowance 
has  ever  been  made  for  occupation  right. 

11341.  And  in  the  only  case  in  which  we  meet 
any  report  or  evidence  of  this  occupation  right 
being  allowed  for,  it  is  met  with  condemnation  ? 

0.122. 


— It  is  met  with  a statement  that  no  instructions 
had  been  given  to  give  an  arbitrary  allowance  of 
15  per  cent. 

11342.  Mr.  Justice  0‘Hagan  speaks  of  it  as 
a portion  of  a “ concerted  attack  ” on  the  Land 
Commission  ? — A concerted  attack  on  the  Land 
Commission,  that  there  were  instructions  sent  to 
the  valuers  to  take  off  a specific  15  per  cent,  in 
each  case. 

11343.  Judge  O’Hagan  in  his  evidence  objects, 
on  the  ground  of  policy  (Question  3712  to  3716, 
in  answer  to  Lord  Cairns  and  the  Marquis  of 
Salisbury)  to  ear-marking  the  improvements '! — 
That  was  his  view.  He  had  very  strong  views 
on  the  subject,  and  they  are  stated  in  that  same 
Appendix  that  I have  referred  to. 

11344.  He  is  asked  by  Lord  Salisbury,  on 
page  346,  this  question  ; he  says  : “ You  mean 
the  revelation  of  your  reasons  would  create  more 
discontent  that  it  would  allay  ? — ( A .)  Yes.  ( Q.) 
They  were  reasons  of  policy,  in  short  ? — They 
were  reasons  of  policy.”  That  is  on  the  25th 
April  1882.  Now,  notwithstanding  that  evidence 
by  the  head  of  the  Land  Commission,  the  House 
of  Lords’  Report  is,  that  “ they  must  express 
again  their  strong  opinion  that  the  respective 
interests  of  landlord  and  tenant  cannot  be  pro- 
perly dealt  with,  and  the  settlement  of  judicial 
rents  cannot  be  placed  upon  a satisfactory  basis, 
unless  there  is  made  and  preserved  a distinct 
specification  of  the  improvements  established  by 
the  evidence,  and  of  the  value  assigned  to  them 
in  the  settlement  of  rent  ” ? — At  page  38  of  the 
same  Appendix,  to  which  I have  so  often  re- 
ferred, of  the  Report  of  the  Land  Commission  of 
1882  and  1883,  Mr.  Justice  O’Hagan  and  his 
colleagues  say  in  reference  to  that : “ It  is  also 
complained  of  that  the  decisions  do  not  show  the 
exact  deductions  which  have  been  made 
from  what  would  otherwise  be  the  fair  rent 
ou  account  of  the  tenant’s  improvements.  No 
doubt  it  would  be  possible  to  make  a specific 
statement  of  that  nature.  The  Commissioners 
require  that  in  every  case  the  Sub-Commissioners 
should  make  a minute  of  the  improvements  taken 
into  consideration.  But  as  to  a statement  of  the 
money  value  of  the  improvements,  the  rate  per 
cent,  calculated  upon  such  money  value,  and  the 
specific  deductions  on  that  account  from  what 
would  otherwise  be  the  fair  rent,  the  Com- 
missioners openly  informed  the  Committee  that 
they  had  given  that  question  the  most  anxious 
consideration,  and  had  come  to  the  conclusions 
that  it  would  be  an  unwise  step,  and  likely  to 
tend  to  discontent  and  litigation.  Such  is  still 
their  deliberate  opinion.”  That  was  the  opinion 
of  Mr.  Justice  O’Hagan. 

1 1345.  I take  it  then  that  even  if  a Committee 
of  the  House  of  Commons  were  to  concur  with 
the  House  of  Lords  in  making  a similar  re- 
port. it  would  require  a Statute,  with  the  assent 
of  Her  Majesty,  to  affect  the  Land  Commis- 
sion ? — If  this  Committee  made  any  such  sug- 
gestion, all  I can  say  is,  that  as  head  of  the  Land 
Commission  I should  carry  it  out  at  once,  because 
as  far  as  I am  personally  concerned,  I see  no 
objection  whatsoever  to  giving  the  particulars 
suggested  by  the  Lords’  Committee  ; I see  no 
objection  in  any  way. 

11346.  That  is  very  satisfactory.  You  do  not 
4 d 4 then 
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Mr.  T.  M.  Healy — continued, 
then  agree  with  Mr.  Justice  O’Hagan?  — No,  I 
do  not.  There  may  be  some  “ discontent,”  per- 
haps, but  I do  not  think  it  would  lead  to  any 
great  discontent  or  “litigation” ; and  on  the  other 
hand  it  would  give  great  satisfaction  to  the 
parties  to  know  exactly  what  had  been  allowed 
to  them. 

11347.  I believe  it  was  exactly  done  in  O’Neill 
v.  Cooper.  It  was  ear-marked  there? — One  or 
two  of  the  Sub-Commissioners  were  in  the 
habit  of  stating  the  allowance  they  made,  though 
they  were  not  required  to  do  so ; but  perhaps  I 
might  mention,  in  reference  to  a suggestion  that 
I think  was  made  by  a member  of  the  Com- 
mittee, that  it  seems  to  me  doubtful  in  point  of 
law  whether  putting  a statement  of  the  improve- 
ments on  the  Order  would  necessarily  make  that 
statement  evidence  hereafter,  and  legislation 
might  be  necessary  for  that  purpose. 

1 1348.  Even  although  you  have  framed  a rule 
which  you  are  empowered  to  do  by  Statute  ? — I 
am  afraid  so,  having  regard  to  a case  that  I would 
refer  you  to.  If  there  is  a difficulty  in  the  matter 
it  is  well  that  it  should  be  met,  if  there  is  to  be 
legislation  upon  the  subject.  I am  afraid,  having 
regard  to  a case  of  Blake  v.  Jennings,  reported 
in  the  12th  Irish  Common  Law  Keports,  page 
458,  that  any  such  statement  would  not  be  evi- 
dence. That  was  a partition  Order  of  the  In- 
cumbered  Estates  Court. 

11349.  What  was  the  date  of  it? — It  was 
some  time,  of  course,  in  the  ’5<i’s  or  ’60’s,  but  it 
was  a partition  Order  which  was  made  evidence 
by  Act  of  Parliament ; nevertheless,  it  was  held 
that  the  recitals  in  that  partition  Order  of  the 
interests  of  the  parties,  the  relative  shares  they 
held,  as  also  the  statement  of  the  wills,  deeds, 
and  other  documents,  what  were  recited,  were 
not  evidence. 

11350.  That  Order  in  that  case  was  not  made, 
as  I apprehend,  under  any  statutory  rules  ? — It 
was  made  under  the  Incumbered  Estates  Act, 
which  expressly  declared  that  it  should  be 
binding  on  all  the  world,  and  receivable  in 
evidence  on  mere  production.  It  was  good  evi- 
dence of  a partition  having  been  made,  but 
it  was  not  good  evidence  of  all  the  facts  that 
Jed  up  to  the  partition  ; and  I may  mention,  as 
bearing  upon  the  same  question,  that  also  in  the 
Trustee  Act  of  1850,  Section  44,  legislation 
has  been  considered  necessary  to  make  the 
recitals  in  a particular  Order  evidence,  even  for 
a limited  purpose. 

11351.  That  would  be  evidence  in  Common 
Law  Courts  ? — Evidence  in  any  Court. 

11352.  Evidence  in  any  Court?—  Yes;  there- 
fore I think  if  it  was  considered  expedient  to  pre- 
serve evidence  of  improvements  by  endoi’semcnt 
on  the  Order,  or  otherwise,  legislation  would  be 
necessary. 

11353.  But  in  the  meantime,  as  a matter  of 
convenience,  you  would  be  prepared  to  carry  out 
such  a recommendation  if  it  were  made  ? — Cer- 
tainly. 

11354.  I do  not  know  whether  you  are  aware 
that  under  a section  of  the  Crofter’s  Act  a ques- 
tion exactly  similar  arose  ? — I am  not  aware  of 
that. 

11355.  And  was  decided  in  favour  of  the 
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tenant  ? — I have  never  seen  the  case  nor  con- 
sidered it. 

11356.  You  have  not  considered  it? — I have 
not  considered,  or  even  heard  of  the  case. 

11357.  It  is  to  be  found  in  the  Crofter’s  Com- 
mission Beport  of  1887,  page  101.  Mr.  Kenny 
and  Mr.  Carson  have  suggested  that  some  of  those 
exclusions  in  the  Acts  of  1881  and  1887  affect 
only  a very  small  number  of  cases,  aud  especially 
Mr.  Kenny,  I think,  referred  to  the  limited 
owner  point ; Massy  v.  Norse,  and  that  class  of 
cases.  I wish  to  ask  you  this  question  : whether 
it  is  not  a greater  hardship  to  be  one  of  a small 
number  of  insignificant  people  who  are  unable  by 
agitation  to  affect  legislation,  or  to  be  one  of  a 
large  number  who,  by  their  numbers  and  strength 
and  power,  may  be  able  to  affect  legislation  ?— 
That  is  hardly  a question  upon  which  I can  give 
an  opinion  that  is  worth  more  than  the  opinion  of 
any  passer-by,  as  I may  say. 

11358.  But  the  question  is  put  to  you  that  if 
the  exclusion  affects  only  one  man  or  10  men  it 
should  not  be  considered  important,  whereas  if 
it  affects  a thousand  it  should? — Yes  ; but  at  the 
same  time,  if  you  are  going  to  remedy  that  griev- 
ance, you  must  take  care  that  you  do  not  alter 
the  law  fundamentally  in  reference  to  other  cases 
that  are  outside  it. 

11359.  With  regard  to  fundamental  alteration 
of  the  law,  are  you  aware  that  Lord  Cairns,  in 
the  House  of  Lords,  in  this  14th  Section  struck 
out  the  words  “ immediate  landlord,”  and  sent  it 
down  to  the  House  of  Commons  with  the  words 
“limited  owner”  in  it?— No,  I am  not.  As  a 
rule  I never  read  Bills  when  they  are  passing 
through  the  Houses. 

11360.  “The  landlord  being  the  limited 
owner”;  that  is  inserted  by  Lord  Cairns  and 
the  House  of  Lords,  so  that  the  very  grievance 
which  exists  would  have  been  met  if  the  words 
of  the  House  of  Lords  had  remained  intact  ; is 
not  that  so  ? — I have  not  considered  that,  aud 
would  not  like  to  express  any  opinion  as  to 
whether  it  was  sufficiently  worded  to  meet  the 
grievance ; but  as  it  is  drawn  there,  it  seems  that 
it  does  meet  it. 

11361.  Who  appoints  the  Court  valuers  in  the 
Appeal  Court?— With  regard  to  the  Court 
valuers  and  the  Sub- Commissioners,  certain  of 
them  are  assigned  for  valuing  duty,  and  they 
are  sent  backwards  and  forwards.  Sometimes 
they  are  sent  to  a Sub-Commission ; sometimes 
they  a.re  taken  away  for  valuation  purposes  when 
there  is  a press  of  appeals  to  be  valued. 

11362.  I think  you  take  the  view  that  the 
landlord,  at  the  expiration  of  the  statutory  term, 
is  estopped  from  denying  the  present  tenancy?  — 

1 think  so.  That  is  the  view  I take. 

11363.  And  does  that  view  extend  even  to 
cases  where  no  legal  question  or  objection  was 
raised  below  ? — I think  so,  because  I think  it 
was  a question  necessarily  involved  in  the 
decision  of  the  Court  in  fixing  a fair  rent,  assum- 
ing always  in  every  case  that  the  relation  of 
landlord  and  tenant  exists;  some  relation  of  land- 
lord and  tenant.  I think  probably  it  would  be 
held  (guarding  myself,  as  I have  said  before, 
against,  this  being  considered  as  any  judicial 
expression  of  opinion)  that  the  landlord  was 
estopped 
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estopped  from  raising  the  question  that  the  tenant 
was  not  a present  tenant. 

11364.  Is  it  not  unquestionable  that  in  one 
case  at  least  Mr.  Justice  Holmes,  sitting  as 
Appeal  Judge  from  a Civil  Bill  Court,  granted 
ejectment  where  a fair  rent  had  been  fixed  ? — 
No ; the  way  it  stood  was  this.  The  decree  of 
ejectment  was  made  before  any  fair  rent  had 
been  fixed,  and  the  great  question  was  (and  a 
most  difficult  question)  whether  the  tenancy  had 
been  determined  by  the  decree,  and  whether  in 
fact  there  was  anything  for  the  fair  rent  order  to 
operate  upon.  You  will  see  that  question  was 
also  raised  in  a reported  case  (Gorman  v.  La 
Touche),  and  both  Lord  Justice  FitzGibbon  and 
Lord  Justice  Barry  expressed  the  opinion  there 
that  if  the  tenant  had  not  got  his  rent  fixed 
before  the  decree  was  made  probably  his  right  is 
gone. 

11365.  Will  you  tell  the  Committee  (probably 
they  are  not  familiar  with  it)  what  is  the  limit 
of  County  Court  jurisdiction  in  Ireland  ? — I 
think  it  is  30Z. 

11366.  And  30 1.  would  cover  four-fifths  of  the 
tenancies  of  Ireland  ? — It  covers  a very  large 
number. 

11367.  These  ejectments  can  never  be  tried  by 
ajury  in  the  County  Court,  can  they  ? — I think  not, 

11368.  When  the  judge  tries  them  on  appeal, 
the  judge  can  never  have  a jury  ? — No. 

11369.  So  that  four-fifths  of  the  tenantry  of 
Ireland  are  liable  to  ejectment  on  the  mere  view 
of  the  County  Court  judge,  from  whom  an  ap- 
peal would  go  only  to  a Judge  of  Assize? — An 
appeal  would  be  to  the  Judge  of  Assize,  and  then, 
if  any  serious  question  of  law  arises,  a case  is 
stated  for  the  Court  of  Appeal. 

11370.  At  his  option? — At  his  option.  Well 
I have  never  known  it  to  be  refused  when  there 
was  any  serious  question. 

11371.  If  the  County  Court  judge  elects  to 
take  a strong  view  of  the  law  (we  know  there 
are  strong  men),  and  on  appeal  it  comes  before 
another  “ strong  ” judge,  he  may  take  a different 
view  of  the  law  from  that  expressed  as  to  the  im- 
pregnability of  a fair  rent  order,  may  he  not? 
— Of  course,  any  judge  may  take  a different 
view  ; but  if  the  Court  of  Appeal  has  decided 
the  question  the  judge  would  follow  the  decisions 
of  the  Court  of  Appeal. 

11372-3.  But  has  the  Court  of  Appeal  decided 
the  question? — This  particular  question,  you 
mean?  No  ; the  facts  in  Gorman  v.  La  Touche 
were  almost  identical  with  those  in  the  case  re- 
ferred to  before  the  Committee  of  Quinn  (I 
think)  v.  The  Marquess  of  Downshire.  I was 
counsel  myself  for  the  tenant  in  the  former  case, 
and  therefore  I am  very  familiar  with  the  facts ; 
and  it  seemed  to  me  that  Mr.  Justice  Holmes’  de- 
cision was  virtually  in  accordance  with  what 
some  of  the  members  of  the  Court  of  Appeal  at 
any  rate  would  probably  hold  to  be  the  law. 

11374.  But  at  any  rate  it  is  a moot  question? 
— It  is,  and  it  is  not  in  any  way  settled. 

11375.  Would  you  consider  it  desirable,  by 
way  ol  a bill  of  peace,  that  for  these  300,000 
tenants  who  have  had  fair  rents  fixed,  the  law 
should  be  declared  ? — In  my  opinion  it  does  not 
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apply  to  any  of  those  300,000  tenants,  at  least 
not  the  300,000  who  have  already  had  their  rents 
fixed.  It  only  applies  to  those  tenants  who  have 
not  had  their  rents  fixed. 

11376.  I do  not  follow  you?—  What  I mean 
is  this.  Mr.  Justice  Holmes’  decision  only 
applies  to  a case  where  a decree  in  ejectment  had 
been  made  before  any  Order  was  made  fixing 
a fair  rent.  Therefore,  in  all  those  cases  in  which 
fair  rents  had  been  already  fixed,  that  case  is  of 
no  application  at  all. 

11377.  Is  not  the  question  open  ; for  instance, 
supposing  that  the  judicial  tenancy  in  a piece  of 
demesne  land,  where  there  was  sub-letting,  say, 
had  been  fixed  per  incuriam,  is  it  not  open  to  con- 
sider whether  that  tenancy  cannot  be  attacked  by 
ejectment  or  notice  to  quit  ? — I will  guard  my- 
self in  this  way  : If  the  question  whether  it  was 
demesne  land,  whether  it  was  a town  park,  or 
whether  it  had  been  “ let  to  be  used  mainly  for 
the  purpose  of  pasture,”  was  specifically  raised 
originally  before  the  Sub-Commission  or  County 
Court  and  decided  adversely  to  the  landlord,  in 
my  opinion  it  would  not  be  open. 

11378.  I quite  agree  in  that,  but  that  is  not 
what  I am  on.  I am  on  a case  where  such  a 
point  was  not  taken  below.  Take  this  case : 
For  the  landlord  it  is  shown  that  a fair  rent  was 
fixed  in  circumstances  where  there  was  no  juris- 
diction, because  the  holding  included  a piece  of 
demesne  land,  or  it  included  pasture  letting,  or  it 
included  a case  where  there  was  a sub-letting, 
or  something  of  that  kind,  would  not  you 
rule  that  it  was  open  to  the  landlord  to  raise 
that  point  ? — I would  go  so  far  as  to  say  that  it 
is  an  open  question  as  to  whether  the  landlord 
could  raise  that  point  or  not. 

11379.  Then  the  position  that  I submit  to 
you  is  this  : would  not  it  be  desirable  that 
there  should  be  a statutory  enactment  quieting 
these  people  in  the  possession  of  their  tenancies  ? 
— There  is  no  question  at  all  that  it  would  be 
very  desirable  in  the  interest  of  the  tenant,  and 
there  is  no  question  at  all  that  it  would  be  very 
undesirable  in  the  interest  of  the  landlord.  You 
understand  what  I mean  by  that.  If  the  rent 
had  been  fixed  without  jurisdiction  originally,  of 
course  the  landlord  was  damnified  ; if  fixed  with- 
out jurisdiction  some  persons  at  least  might  think 
there  was  not  the  same  ground  for  quieting  the 
tenant  in  a case  in  which  he  had  wrongly  suc- 
ceeded in  fixing  a fair  rent. 

11380.  As  J understand  you,  you  say  that  in 
any  case  where  a law  point  was  not  taken  below 
it  would  be  very  unfair  to  the  landlord  to  allow 
that  law  point  to  be  taken  at  the  end  of  the  15 
years? — 1 would  not  say  anything  of  that  kind, 
but  I would  not  give  any  encouragement  to  the 
raising  of  law  points  again,  so  far  as  I am  per- 
sonally concerned. 

11381.  You  would  be  bound  by  that? — ^Cer- 
tainly not ; but  you  ask  me  for  an  expression  of 
opinion  as  to  whether  I think  it  fair  that  the 
question  should  be  raised  ; I would  not  encourage 
the  landlord  to  raise  it. 

11382.  It  hardly  rests  on  personal  volition; 
you  will  have  to  decide  it  as  a judge  ? — Of  course. 

11383.  And  if  you  found  that  the  rent  was 
fixed,  let  us  say  per  incuriam,  or  fixed  without 
jurisdiction,  or  fixed  where  there  was  a substantial 
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law  point  to  be  mooted  which  was  not  mooted,  it 
would  be  your  duty,  I apprehend,  to  allow  it  to 
be  mooted  ? — If  I find  that  the  landlord  has  not 
been  estopped  by  a previous  decision  I will  enter- 
tain the  question  again  ; but  I am  by  no  means 
clear  about  it  at  present,  and  I express  no  opinion' 
upon  the  subject. 

11384.  The  tenant  in  no  case  gets  costs  in  the 
Sub- Commission  Court? — No. 

11385.  And  the  successful  party  gets  costs  in 
the  Appellate  Court?  — That  is  the  general 
rule. 

11386.  Why  should  not  the  successful  party 
get  his  costs  in  the  inferior  as  well  as  in  the 
superior  Courts  ? — It  seems  to  me  to  stand  on 
quite  a different  basis.  Judge  O’Hagan  has  dis- 
cussed that,  I think,  in  his  evidence  before  the 
Lords’  Committee.  The  rent  is  fixed,  one  might 
almost  say,  by  Parliament,  and  not  by  the  wish 
of  the  landlord,  and  it  would  be  a hard  thing  to 
impose  all  the  costs  of  a litigation  of  that  kind 
upon  the  owner  of  the  estate. 

11387.  Ejectments  are  also  granted  by  Act  of. 
Parliament  as  well  as  fair  rents  ; and  the  success- 
ful party  gets  the  costs  of  the  ejectment? — That 
is  a different  matter.  That  is  not  for  the  pur- 
pose of  fixing  what  is  to  be  the  rent  payable  by 
one  party  to  the  other,  but  it  is  to  get  up  posses- 
sion of  land  to  which  a man  is  entitled  by  law  upon 
the  non-payment  of  a year’s  rent.  And  as  well 
as  I recollect,  if  no  defence  is  taken,  there  are  no 
costs  in  ejectment. 

11388.  Do  you  think  it  would  tend  to  more 
reasonable  conduct  on  the  part  of  the  landlords, 
and  stop  the  glutting  of  the  courts  with  these 
cases,  if  they  knew  that  where  the  rent  was  found 
to  be  unfair  they  would  be  visited  with  costs  ? — 
That  is  a matter,  really,  that  my  experience  does 
not  enable  me  to  offer  any  opinion  upon. 

11389.  But  in  nine-tenths  of  the  cases  that 
come  before  the  Sub-Commission  Court  and  the 
Head  Commission  Court  the  rents  are  found  to 
be  unfair  ? — I should  not  like  to  assent  to  that. 
They  are  found  to  be  not  what  is  called  a fair 
rent  at  the  present  time,  but  that  may  be  largely 
due  to  changes  in  prices.  If  you  use  the  word 
“ unfair  ” in  the  sense  of  being  not  a fair  rent, 
then  of  course  the  rent  is  unfair,  but  if  you  mean 
an  unreasonable  or  unrighteous  rent,  it  does  not 
always  happen  that  that  is  so  at  all.  I mean  to 
say  that  the  reductions  are  very  often  not  more 
than  the  reductions  that  have  been  made  volun- 
tarily by  the  landlord  for  a considerable  number 
of  years. 

11390.  But  where  the  tenant  has  been  endea- 
vouring to  secure  from  the  landlord  an  abatement 
of  rent  which  is  refused  by  the  landlord,  and  the 
Sub-Commission  finds  that  it  ought  to  be  granted, 
and  fix  a lower  rent,  do  not  you  think  that  in 
that  case  the  successful  litigant  should  be  entitled 
to  his  costs  ? — I do  not.  I adopt  the  view  of 
Mr.  Justice  O’Hagan,  page  17  of  Adams  v. 
Dunseath,  as  reported  in  McDevitt’s  reports,  in 
which  he  states  the  principle  that  influenced  him 
in  making  that  rule  in  reference  to  costs. 

11391.  The  parties  injured,  however,  in  these 

matters  are  the  large  body  of  the  tenants  ? — Both 
landlords  _ and  tenants  are  vitally  interested  in 
the  question  of  fair  rents. 
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11392.  And  vitally  interested  in  the  question 
of  costs  ? — And  vitally  interested  in  the  question 
of  costs. 

11393.  Yet  the  Land  Commission  alone,  of  all 
the  Courts  in  the  realm,  declare  that  the  success- 
ful party  shall  be  deprived  of  his  costs  in  these 
hundreds  of  thousands  of  cases  ? — The  Land  Com- 
mission have  taken  the  view  expressed  by  Mr.  Jus- 
tice O’Hagan,  that  it  is  not  to  be  treated  as  hostile 
litigation  between  two  hostile  parties.  The  State 
has  interfered  and  done  away  with  the  freedom 
of  contract,  and  established  a tribunal  to  fix  in- 
dependently what  is  the  fair  rent. 

11394.  When  the  Sub-Commission  dismiss  a 
case  out  of  Court,  do  they  give  costs  ? — If  it  is 
dismissed  as  a case  that  does  not  come  within 
th'e  Act. 

11395.  Although  the  tenant  might  be  entirely 
ignorant  of  the  law  point  excluding  him? — 
Ignorance  of  the  law  cannot  be  excused,  accord- 
ing to  the  legal  maxim. 

11396.  I wish  to  ask  you  if  you  can  give  the 
Committee  any  explanation  of  "why  it  was  that 
Mr.  Justice  O’Hagan’s  decisions  were  never  re- 
ported in  the  authorised  reports,  nor  Mr. 
Justice  Litton ’s  decisions  ? — I cannot  say  at  all. 

11397.  But  your  decisions  are  reported  in  the 
authorised  reports  ?— Yes.  I think  possibly  it 
was  that  there  were  so  many  other  cases  to  be 
reported  that  they  did  not  think  they  could  make 
room  for  the  Land  Commission  cases.  Now  that 
there  are  not  so  many  cases,  as  we  all  know,  to 
be  reported  from  the  other  Courts,  they  have 
taken  in  Land  Commission  cases,  and  further 
they  have  become  alive  to  the  fact  that  these 
Land  Commission  cases  are  some  of  the  most 
important  cases  that  ax-e  reported  of  recent  years, 
cases  that  are  most  vitally  important  to  a vast 
number  of  people  throughout  the  country. 

11398.  Did  it  come  under  your  notice,  that 
some  of  the  judges  protested  against  Land  Com- 
mission cases  being  reported  in  the  authorised- 
reports  ? — I never  heard  of  that.  I mentioned 
to  this  Committee  the  fact  that  as  soon  as  I was 
appointed  I got  an  official  communication  from 
the  Council  to  say  that  they  had  resolved  to 
appoint  an  official  reporter  in  my  Court,  and  I 
have  given  him  every  facility. 

11399.  Perhaps  it  might  be  on  the  ground 
that  the  Land  Commission  Courts  were  not, 
strictly  speaking.  Courts  of  law  ?— That  may 
also  have  influenced  them.  I mean  to  say,  while 
they  report  my  decisions,  they  might  not  care  to 
report  the  decisions  of  Lay  Commissioners. 

11400.  But  the  fact  remains  that  there  is  only 
one  lawyer  to  four  laymen,  because  although  Mr. 
Commissioner  FitzGerald  is  a lawyer,  that  is  only 
by  accident? — It  is  an  accident  that  has  con- 
tinued from  the  commencement  of  the  Com- 
mission. 

11401.  But  the  Act  only  provides  for  one 
lawyer  ? — That  is  all.  The  original  Bill  provided 
for  two,  two  judges. 

11402.  And  it  is  only  the  decision  of  the  Legal 
Commissioner  that  is  reported  ?— Oh,  yes,  they  re- 
port the  decisions  of  the  other  Commissioners. 

11403.  In  the  authorised  reports? — In  the 
authorised  reports. 

11404.  Mr.  Murrough  O’Brien,  for  instance, 
is  he  reported? — Yes  ; you  will  see  that  in  that 
case 
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case  of’  Kieran  v.  Mollan  his  judgment  is  re- 
ported. 

11405.  Now  I wish  to  ask  you  whether  the 
view  of  the  law  which  prevailed  in  cases  like 
Gillman  v.  Murphy  is  still  acted  upon— what 
Lord  Justice  Christian  called  a reductio  ad 
latrocinium  ? — I am  sorry  to  say  that  view  of  the 
law  prevails,  and  questions  have  arisen  before  me 
on  two  or  three  occasions  lately. 

11406.  That  is  a very  unfortunate  state  of  the 
law,  is  it  not  ? — I would  go  further  and  say  an 
iniquitous  state  of  the  law. 

1 1407.  Would  you  tell  the  Committee  why  ?-— 
I will  tell  the  Committee  what  the  law  appears 
to  me  to  be  upon  that  subject  : Under  the  Act  of 
1860,  Section  10,  no  assignment  of  a leasehold  is 
legal  if  the  lease  prohibits  or  restricts  alienation, 
unless  consent  is  given  to  it  by  the  landlord 
either  in  the  form  prescribed  by  the  instrument, 
or  in  the  form  prescribed  by  that  Section  10  of 
the  Act  of  1860 ; that  is  by  the  landlord  or  his 
agent  being  a party  to  the  instrument  of  assign- 
ment, or  where  he  or  his  agent  testify  their 
consent  by  an  indorsement  on  the  deed.  The 
18th  section,  as  well  as  I recollect  it,  of  the  Act 
of  1860,  has  a similar,  or  almost  similar,  provi- 
sion in  reference  to  sub-letting.  That  has  been 
construed  in  this  way  : that  if  the  assignment  is 
made  without  the  necessary  consent,  it  is  held  to 
be  absolutely  void,  and  even  the  person  himself 
who  has  assigned  the  lands  may  bring  an  action 
of  ejectment  for  their  recovery.  That  is  what  Lord 
Justice  Christian  called  a reductio  ad  latrocinium  ; 
but  then  there  came  this  further  case,  a case  of 
sub-letting,  in  which  a man  may  make  a 
sub-letting,  and  if  the  necessary  consent  is  not 
obtained,  he  may  recover  the  lands  by 
ejectment  from  the  sub-tenant.  The  case 
in  which  Lord  Justice  Christian  made  these 
observations  was,  as  well  as  I recollect,  the  case 
of  Doody  v.  Nolan.  That  was  a very  strong 
case.  On  the  occasion  of  a marriage,  the  father 
of  the  lady  agreed  to  assign  over  a leasehold 
farm,  and  he  purported  to  assign  it  by  the  mar- 
riage settlement.  It  turned  out  afterwards  that 
there  was  a restraint  on  alienation  in  the  lease, 
and  although  the  marriage  was  solemnised  on  the 
faith  of  this  arrangement,  afterwards  the  father- 
in-law  of  the  gentleman  who  had  married  repu- 
diated the  entire  transaction,  and  it  was  held  by 
the  Court  of  Appeal  that  he  was  authorised  to 
do  so,'  Lord  Justice  Christian  dissenting,  and 
referring,  I think,  then  to  this  case  as  being  a 
reductio  ad  latrocinium.  I had  a recent  case, 
perhaps  I may  tell  the  Committee,  in  Belfast ; 
an  interesting  case  on  the  same  question.  In 
this  case  in  Belfast,  which  was  the  case  of  Mathew 
Parker,  tenant,  and  Thomas  Stevenson,  landlord, 
the  tenant,  who  came  to  fix  a fair  rent,  had  paid 
his  rent  to  his  landlord  for  37  years,  receiving 
receipts  as  if  he  was  an  ordinary  tenant. 
When  the  case  came  on  afterwards  be- 
fore the  Sub-Commission,  the  landlord  said, 
“ You  are  not  my  tenant  at  all  because  I hold 
under  a lease  which  contains  a covenant  against 
sub-letting  without  the  consent  of  the  landlord 
under  his  hand  and  seal;  I had  no  power  to  sub-let 
to  you,  and  this  transaction  was  entirely  illegal,  and 
you  are  not  entitled  to  fix  a fair  rent.”  The  legal 
Sub-Commissioner  thought  he  was  bound  by  the 
case  of  Jagoe  v.  Harrington  (10  Law  Reports 

0.122. 


Mr.  T.  M.  Healy — continued. 
(Ireland),  page  335),  and  dismissed  the  tenant’s 
originating  notice.  The  case  then  came  on 
before  the  Land  Commission  on  appeal,  and  I 
thought  that  in  that  particular  case  I might  apply 
a principle  which  was  decided  by  the  Exchequer 
Chamber  (which  was  then  the  Court  of  Appeal 
in  legal  cases  in  Ireland)  in  a case  of  Tennant  v. 
Neil,  which  is  reported  in  the  Irish  Reports,  5th 
Common  Law,  418.  I thought  that  it  was  a case 
in  which  I might  presume  that  the  necessary  con- 
sent had  been  given,  or  that  a deed  had  been  exe- 
cuted releasing  the  covenant ; and  thereupon  I and 
my  colleague,  acting  as  jurors,  found  that,  as  a 
matter  of  fact,  there  had  been  such  a deed,  al- 
though, as  in  cases  of  that  kind,  it  is  not  necessary 
that  one  should  believe  such  a deed  ever  existed. 
However  a case  has  been  stated  for  the  Court  of 
Appeal,  and  the  question  for  the  Court  of  Appeal 
is  now,  whether  under  the  circumstances  it  was 
competent  for  us  to  find  that  this  consent  had 
been  given. 

11408.  Did  you  come  to  that  conclusion  as  to 
the  consent,  because  of  the  length  of  time  that 
had  elapsed  ? — The  length  of  time. 

11409.  If  the  Court  of  Appeal  affirmed  your 
view,  would  that  get  rid  of  Gillman  v.  Murphy? 
— That  would  only  apply  in  the  particular  case,  the 
length  of  time.  The  same  question  has  been 
raised  before  me  recently  in  a case  at  Cork,  and 
I must  say  I thought  it  a very  unrighteous  case. 
A man  who  was  a large  tenant-farmer  had  got 
his  own  fair  rent  fixed,  and  then  a sub-tenant  of  14 
acres  of  poor  mountain  land  came  to  have  a rent 
fixed  against  that  middleman,  so  to  speak  ; he  at 
once  raised  the  question,  and  said  : “ Oh,  this  is 
a sub-letting  without  consent,  and  you  are  not 
my  tenant  at  all.”  W ell,  fortunately,  in  that  case 
we  were  able  to  find  out  that  this  large 
tenant-farmer  before  he  went  into  the  Court 
himself,  fearing  that  the  question  of  sub-letting 
might  be  raised  as  to  the  14  acres,  wrote  to  the 
agent  of  the  estate,  asking,  would  any  objec- 
tion be  taken  on  the  ground  of  sub-letting.  The 
agent  very  fairly  replied  that  no  objection  would 
be  taken  at  all ; therefore  we  held  in  that  case 
that  there  was  such  consent  as  was  neces- 
sary. 

11410.  Will  you  give  the  name  of  the  case, 
was  it  David  Powey  ? — I would  rather  not  give 
the  name ; I will  write  it  down. 

11411.  It  is  very  desirable  that  we  should  get 
it  on  the  notes? — David  Powey  was  the  land- 
lord, and  Thomas  Sliehan  the  tenant.  I thought 
it  a very  unhandsome  thing,  to  say  the  least, 
after  he  had  succeeded  in  getting  a rent  fixed  on 
the  faith  of  the  sub-letting  not  being  objected  to, 
and  had  got  that  consent,  he  should  turn  round 
upon  his  own  sub-tenant,  and  say,  “ You  are  not 
my  tenant.” 

11412.  Are  the  Sub- Commissioners  prohibited 
in  any  way  from  publicly  expressing  their  dissent, 
when  they  cannot  agree  on  the  question  of  the  fair 
rent  ? — Oh,  no  ; on  the  contrary,  they  may  ex- 
press it  openly  in  Court ; there  is  no  objection 
to  that  at  all ; and  invariably  they  express  it  in 
the  Minute  of  the  Order,  or  sometimes  by  mak- 
ing separate  reports ; when  they  differ  to  any 
considerable  extent  they  fill  up  two  distinct  pink 
forms  and  send  them  back  to  us. 

11413.  Do  landlords  frequently  write  to  the 
Land  Commission  respecting  Sub-Cominis- 
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Mr.  Justice  Bewley. 


[ Continued. 


Mr.  T.  M.  Healy  — continued, 
sioners? — Not  to  my  knowledge.  I have  never 
received  any  such  letter,  and  I get  letters  from  a 
great  many  persons,  the  majority  of  which  I 
never  answer. 

11414.  My  last  question  is : Could  you  give 

the  Committee  any  idea  of  the  costs  of  a motion 
in  the  superior  Courts  ? — In  our  Court  ? 

11415.  No,  in  the  superior  Courts? — I could 
not,  but  it  is  very  much  in  excess  of  the  costs  of 
a motion  in  our  Court. 

11416.  That  is  what  I want  to  get  at.  The 
costs  of  both  sides  would  not  be  far  short  of 
about  30Z.,  would  they  ? — In  a contested  motion, 
with  a number  of  affidavits,  the  costs  may  come 
to  that.  In  our  Court  we  are  in  the  habit  of 
giving  very  small  sums  for  costs,  a guinea,  or  two 
guineas. 


Mr.  T.  M.  Healy — continued. 

11417.  The  Chairman  wishes  to  know  what 
would  be  the  costs  in  your  Court  of  amotion  ? — 
Usually  in  our  Court  we  fix  a sum  for  costs,  we 
do  not  leave  it  to  taxation.  Sometimes  in  small 
cases  we  only  give  10$.  6 d.  ; sometimes  a guinea, 
sometimes  two,  and  sometimes  three  or  four  in 
very  big  cases. 

11418.  Guineas? — Guineas,  yes.  Three  or 
four  guineas  would  be  an  exceptional  case,  a 
case  perhaps  with  two  counsel  on  each  side. 

11419.  The  reason  I wished  to  ask  you  the 
question  was  this : The  13th  section  of  the 
Act  of  1881  has  been  referred  to  as  a section 
which  would  enable  the"'  tenant  to  put  a stay  on 
the  landlord’s  ejectment  on  terms  in  your  Court? 
— No,  not  in  our  Court ; it  is  in  the  Court  in 
which  the  action  is  brought. 
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Friday , 2 7th  July  1894. 


MEMBERS  PRESENT  : 


Mr.  Brodrick. 

Mr.  Clancy. 

Mr.  Dillon. 

Mr.  Hayes  Fisher. 
Mr  Fuller. 

Mr.  T.  M.  Healy. 
Mr.  W.  Kenny. 
Mr.  Leese. 


Mr.  Macartney. 

Mr.  M'Cartan. 

Mr.  John  Morley. 

Mr.  T.  W.  Russell. 
The  Solicitor  General. 
Mr.  Sexton. 

Colonel  Waring. 


The  Right  Honourable  JOHN  MORLEY,  in  the  Chair. 


Chairman. 

I have  to  announce  that  the  Committee  have 
resolved  that  a certain  correspondence  between 
Mr.  W.  F.  Bailey  and  Lord  Justice  FitzGibbon 
shall  be  given  to  the  public  in  the  same  way  as 
that  in  which  the  correspondence  between  Mr. 
Justice  Bewley  and  Lord  Justice  FitzGibbon 
was  given  to  the  public. 

Correspondence  between  Mr.  W.  F.  Bailey 
and  the  Right  Honourable  Lord  J ustice 
FitzGibbon. 

« 18  July  1894. 

“ Dear  Lord  Justice  FitzGibbon. 

“ In  a letter  from  you  read  by  Mr.  Justice 
Bewley  before  the  Select  Committee  of  the 
House  of  Commons  on  the  Irish  Land  Acts,  you 
make  the  following  statement  : ‘ 1 could  not 
follow  Bailey’s  evidence  as  to  the  action  of  the 
Land  Commissioners  upon  this  and  other  points, 
and  he  was  so  wide  of  the  mark  in  his  version  of 
the  decisions  of  the  Court  of  Appeal  that  I 
could  feel  no  confidence  in  his  accuracy  upon 
any  other  branch  of  his  subject  where  others 
differed  from  him. 

“ I need  hardly  say  that  a statement  of  this 
kind  made  by  a judge  of  the  High  Court  of 
Appeal  to  the  judicial  head  of  the  Land  Com- 
mission with  respect  to  an  Assistant  Commis- 
sioner attached  to  that  department,  is  a matter 
of  such  serious  importance  as  to  require  absolute 
justification.  I gave  evidence  for  five  days  before 
the  Select  Committee.  That  evidence  was  printed 
in  the  official  notes,  and  was  before  you  when  you 
gave  your  evidence.  1 listened  to  your  evidence 
with  attention  and  I have  read  the  official  report 
of  it  with  care,  and  I cannot  find  that  you  made 
any  attempt  to  show  that  I mis-stated  the  de- 
cisions of  the  judges  of  the  Court  of  Appeal.  If 
I had  misrepresented  those  decisions  one  would, 
I think,  naturally  have  expected  that  you  would 
have  shown  the  Committee  how  and  where  I had 
done  so.  I regret  that  you  should  have  allowed 
the  opportunity  so  readily  furnished  to  you  of 
correcting  my  statements  to  pass  by,  and  that 
you  should  have  adopted  the  less  convenient 
course  of  impugning  my  accuracy  in  a letter  to 
0.122. 


Chairman — continued. 

the  head  of  my  department.  Now  that  that 
letter  has  been  made  public  I think  that  you  will 
agree  with  me  that  I am  fairly  entitled  to  ask 
for  some  explanation  of  your  statement  and  to 
request  you  to  be  so  good  as  to  indicate  the 
grounds  on  which  you  have  based  so  serious  a 
charge  as  that  contained  in  your  letter  to  Mr. 
Justice  Bewley. 

“ I am,  &c. 

“ William  F.  Bailey. 

“ The  Right  Hon. 

“ Lord  Justice  FitzGibbon.” 

“ Dublin,  10,  Merrion-square. 

“20  July  1894. 

“ My  dear  Bailey, 

“ I regret  that  the  unexpected  publication  of 
my  reply  to  Mr.  Justice  Bewley’s  letter  of  July 
7th  should  have  given  you  occasion  to  ask  me 
for  an  explanation  of  my  reference  to  your  evi- 
dence before  the  Lands  Acts  Committee.  I took 
the  letter  which  I answered  to  be  a communica- 
from  one  friend  to  another,  informal  and  unoffi- 
cial, though  on  an  important  subject,  written  to 
ascertain  whether  Judge  Bewley’s  understanding 
of  my  evidence  in  reference  to  the  case  of  Adams 
v.  Dunseath  was  correct,  as  contrasted  with 
‘ statements  in  newspapers  and  elsewhere,’ 
that  the  Land  Commission  had  misinterpreted 
the  decision  of  the  Court  of  Appeal. 

“ The  most  specific  of  these  statements  which 
I have  seen  in  the  ‘ Freeman’s  Journal  ’ of  June 
8th,  was  based  upon  your  evidence,  and  said  that, 
if  I were  right,  the  procedure  of  the  Land  Com- 
mission, as  explained  by  you,  and  the  interpreta- 
tion placed  by  it  upon  the  judgment  of  the  Court 
Appeal,  were  in  defiance  of  the  law  as  laid  down 
by  the  Judges  of  my  Court.  I was  thus  obliged 
to  refer  to  the  authority  on  which  the  statement 
rested,  in  order  to  answer  Judge  Bewley’s  ques- 
tion. 

‘•'When  summoned  as  a witness,  I was  fur- 
nished from  the  Irish  Office  with  the  ‘ Freeman’s 
J ournal  ’ report  of  your  evidence.  It  conveyed 
that  tenants  had  been  deprived  of  the  benefits  of 
the  Land  Acts  by  the  interpretations  which  the 
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Chairman — continued. 

Judges  had  put  upon  those  Acts,  that  our  deci- 
sions were  in  some  instances  contradictory,  and 
in  others  had  not  given  to  the  Land  Commission 
that  guidance  which  was  fairly  to  be  expected. 
I did  not  get  the  official  report  of  your  evidence 
until  after  I reached  London.  When  called  as 
a witness,  I went  in  detail  through  the  cases  to 
which  you  had  referred,  giving  the  facts  and 
grounds  of  decision,  and,  especially  with  regard 
to  Adams  v.  Dunseath,  quoting  the  judgments 
themselves.  My  evidence  must  speak  for  itself, 
and  you  will  see  from  it  how  widely  it  differs,  in 
result  and  in  detail,  from  the  account  which,  no 
doubt  upon  imperfect  information,  you  had  given, 
and  how  far  it  corrects  the  impressions  which 
your  evidence  had  conveyed,  as  to  the  action 
and  the  decisions  of  my  Court. 

“The  witnesses  from  the  Land  Commission 
who  followed  you,  and  whose  evidence  had  not 
been  taken  when  the  statements  were  made  of 
which  Judge  Bewley  complained,  appeared  to 
me  to  differ  from  you  as  to  the  procedure  of  the 
Commission  in  fixing  fair  rents,  and  especially  as 
to  the  effect  given  to  the  decision  in  Adams  v. 
Dunseath.  I have  only  seen  newspaper  reports 
of  their  evidence,  but  it  did  not  seem  to  show 
uniformity  of  procedure,  nor  to  support  the  state- 
ments adverse  to  the  Land  Commission,  which 
had  been  previously  made  upon  the  supposed 
ground  of  difference  between  the  procedure  as 
explained  by  you  and  my  account  of  the  decision 
in  Adams  v.  Dunseath. 

“ It  was  to  this  that  I referred  in  my  letter  to 
Judge  Bewley.  But  I most  earnestly  disclaim 
having  made  any  charge  against  you,  beyond 
that  of  having  been  led  into  making  statements 
which  I could  not  accept  as  accurate  in  the  course 
of  your  discussion  of  complicated  and  difficult 
decisions  and  subjects,  as  to  which  you  had  not 
the  same  imfonnation  which  my  position  gave 
me. 

“ Having  thus  given  you  the  explanation  for 
which  you  ask  me,  you  must  allow  me  to  add 
the  expression  of  my  sincere  regret  that  any 
letter  of  mine  should  have  been  made  public  in  a 
manner  which  could  cause  you  pain.  For  that 
publication,  I really  feel  that  I cannot  justly  be 
held  responsible,  for  even  now  I cannot  see  that 
I could  have  anticipated  it. 

“ I must  also  add  the  emphatic  assurance, 
though  I trust  it  is  not  necessary,  that  no 
thought  of  impugning  your  truthfulness,  or  of 
injuring  you  in  any  way,  for  a moment  entered 
my  mind. 

“ Furthermore,  I shall  be  glad,  if  you  desire 
it,  to  give  the  same  publicity  to  this  explanation 
which  my  letter  so  unexpectedly  received,  by 
placing  what  I have  now  written  in  the  hands  of 
the  Committee. 

“ I remain,  my  dear  Bailey, 

“ Faithfully  yours, 

“ Gerald  Fitz  Gibbon. 

“ W.  F.  Bailey,  Esq.” 

“ 52,  Harcourt-street,  Dublin, 

“ 24  July  1894. 

“ Dear  Lord  Justice  FitzGibbon, 

“ I have  to  think  you  for  your  friendly  reply 
to  my  letter  of  the  18th  inst.,  and  while  fully 


Chairman — continued. 

accepting  yourassurancethatyou  had  ‘no thought 
of  impugning  my  truthfulness  or  of  injuring  me 
in  any  way,  I feel  that  the  situation  as  regards 
myself,  created  by  your  reference  to  me  in  your 
letter  to  Mr.  Justice  Bewley,  is  still  un- 
satisfactory. You  say  that  your  letter  contain- 
ing the  reference  I complained  of  was  not  intended 
for  publication.  I cannot,  however,  but  think 
that  it  is  juster  and  fairer  to  me  to  have  such 
criticism  as  that  contained  in  your  letter  made  in 
public  than  that  it  should  be  conveyed  in  private 
when  I would  have  no  opportunity  of  knowing 
of  or  of  answering  it.  ° 

“ I cannot  quite  see  the  relevancy  of  your 
reference  to  the  newspaper  report  of  my  evidence 
with  which  you  say  you  were  furnished,  as  you  sav 
that  you  had  the  official  report  of  my  evidence 
before  you  when  you  were  examined. 

“ You  appear  to  adhere  to  your  assertion  that 
my  version  of  the  decision  of  the  Court  of 
Appeal  in  land  cases  is  inaccurate  and  mislead- 
ing. I still  think  that  such  a statement  should 
be  supported  by  some  proof  or  justification  of 
a specific  character.  You  say  that  your 
evidence  must  speak  for  itself,  and  that  I will 
see  from  it  how  widely  it  differs  in  result  and 
m detail  from  the  account  which  I had  o-iven. 
Now,  this  is  precisely,  if  you  will  excuse  me  for 
saying  so,  what  I do  not  see.  Taking  my  evi- 
dence as  a whole,  I cannot  find  that  in  any 
material  respect,  with  the  exception  of  one  or 
two  points  to  which  I shall  refer,  does  it  differ 
from  yours.  When  dealing  with  some  unre- 
ported decisions,  I was  not  able  to  give  in  the 
first  instance  accurate  details  of  the  particular 
facts  of  the  cases,  but  even  in  these  instances  I 
cannot  find,  after  a careful  study  of  the  reports 
af.  t'ie  judgments,  that  I have  misrepresented  or 
misstated  the  broad  legal  effect  of  the  decisions  of 
the  Court  of  Appeal. 

“ 1^  a few  instances,  doubtless  owing  to  the 
superior  information  ‘which  your  position  gave 
7°u/.  your  version  of  Court  of  Appeal 
decisions  is  not  the  same  as  mine,  but  neither 
does  it  quite  agree  with  the  reports  of  the  cases 
to  which  I had  access  and  from  which  I gave  my 
evidence.  As  my  information  was  limited  to 
such  reports,  I can  hardly  be  blamed  for  trusting 
to  them.  Thus,  when  dealing  with  the  question 
of ‘trivial  sub-letting,’  under  Section  4 of  the 
Act  of  1887,  I referred  to  the  case  of  Kennedy  v. 
Essex,  as  a decision  on  the  subject.  You,  in 
giving  evidence  (Questions  3281-2),  referring  to 
the  cases  of  White  v.  White  and  Ward  v.  Cor- 
ballis,  say,  ‘ Those  are  the  only  two  cases  that 
have  come  into  court  under  the  Act  of  1887  ’ 
(on  the  question  of  triviality;,  and,  ‘I  do  not 
believe  that  Kennedy  v.  Essex  was  decided  under 
the  Act  of  1887-’  Now,  the  report  of  the  case 
given  in  26,  Irish  Law  Times  Reports,  page  8, 
states  that  the  tenant  “ served  an  Originating 
Notice  as  lessee  under  the  Land  Law  (Ireland) 
Act,  1887,”  and  Lord  Ashbourne  in  his  judgment 
says,  ‘from  the  terms  of  Mr.  Justice  Bewley ’s 
judgment,  it  would  appear  that  the  case  was 
presented  to  the  Court  on  behalf  of  the  tenant  as 
one  of  trivial  sub-letting,  merely.’  When  I was 
giving  my  evidence,  Kennedy  v.  Essex  was  the 
only  reported  case  in  which  the  question  of 
‘ trivial 
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Chairman — continued. 

i trivial  sub-letting,’  had  been  discussed  by  the 
Court  of  Appeal,  so  far  as  I am  aware. 

“ A^ain,  in  dealing  with  demesne  lands  as  ex- 
cluded from  the  Land  Acts,  I referred  to  the  case 
of  Spencer  v.  Tedcastle,  as  a decision  of  the 
Court  of  Appeal  that  demesne  lands  were  not 
< undemesned*  by  being  let  on  a long  lease,  or  in 
perpetuity,  ‘that  is  if  let  as  demesne  laud’ 
(Question  990-993).  In  your  evidence  in  answer 
to  the  Question  (3505),  ‘You  have  not  referred  to 
Spencer  v.  Tedcastle.  As  I understand,  it  went 
this  length,  that  demesne  land  let  for  a period  of 
999  years  was  not  undemesned  by  that.’  You 
replied  ‘No  ; Spencer  v.  Tedcastle  went  on  the 
same  principle  as  was  reduced  to  a very  much 
lower  point  by  the  case  of  Pratt  v.  Gormanstown; 
the  land  was  let  on  a fee  farm  grant,  and  it  was 
the  grantee  who  made  it  a demesne,  and  what 
Spencer  v.  Tedcastle  decided  was  that  a grantee 
for  ever  might  make  land  demesne.’  Now,  the 
head  note  to  the  report  of  the  case  in  32  Law 
Reports,  Ireland,  page  411,  states  as  follows  the 
result  of  the  decision  : ‘ Demesne  lands  are  not 
undemesned  by  the  mere  fact  of  their  having 
been  granted  or  demesned  for  so  long  a period  as 
to  negative  any  intention  in  the  grantor  or  lessor 
of  resuming  possession  at  some  future  time.’ 
The  summary  of  the  evidence  given  in  the  Re- 
port (page  412)  says  : ‘ The  lands  were  demised 
originally  by  a lease  dated  November  29th,  1800. 
The  lands  were  therein  described  as  demesne 
lands.’ 

“ You  say  also  that  the  subsequent  witnesses 
from  the  Land  Commission  appeared  to  you  to 
differ  from  me  as  to  the  effect  given  to  the  de- 
cision in  Adams  v.  Dunseath.  I have  referred 
to  the  evidence  of  Mr.  Hoyle  and  of  Mr.  Greer, 
the  other  Legal  Assistant  Commissioners 
examined,  and  I find  that  they  have  given  pre- 
cisely the  same  interpretation  as  I had  stated  had 
been  adopted  by  the  Land  Commission  in  dealing 
with  the  distribution  of  the  increased  letting 


Chairman — continued. 

value  which  might  arise  from  the  making  of  im- 
provements by  a tenant. 

“ You.  also  complain  that  the  unofficial  report 
of  my  evidence  which  you  had  seen  conveyed  that 
tenants  had  been  deprived  of  the  benefits  of  the 
Land  Acts  by  the  interpretation  which  the 
judges  had  put  upon  those  Acts,  that  your  deci- 
sions were  in  some  instances  contradictory,  and 
in  others  had  not  given  to  the  Land  Commission 
that  guidance  which  was  fairly  to  be  expected. 
I really  cannot  find  in  my  evidence  that  I made, 
or  intended  to  make,  any  of  these  assertions. 
Anything  that  I said  which  could  be  construed 
as  furnishing  support  for  such  propositions  has 
not,  so  far  as  I can  see,  been  put  one  whit 
stronger  by  me  than  by  Mr.  Justice  Bewley, 
whose  experience,  if  I may  say  it  without  pre- 
sumption, cannot  be  doubted,  and  whose  legal 
accuracy  and  ability  are  beyond  all  controversy. 
Under  these  circumstances,  I think  I cannot 
fairly  be.  expected  to  be  quite  satisfied  with  any 
explanation  which  still  leaves  me  open  to  the 
criticism,  that  I was  so  wide  of  the  mark  in  my 
version  of  the  decisions  of  the  Court  of  Appeal, 
that  you  could  feel  no  confidence  in  my  accuracy 
upon  any  other  branch  of  my  subject  where 
others  differed  from  me. 

“ I must,  however,  leave  the  subject  to  the  judg- 
ment of  the  Committee,  and  I gladly  accept  your 
frank  permission  to  give  your  letter  to  me  the 
same  publicity  as  your  original  statement  re- 
ceived. 

“ In  writing  to  you  thus,  I hope  that  you  will 
not  think  me  wanting  in  that  courtesy  which  is 
due  to  your  position,  or  that  I do  not  reciprocate 
the  friendly  spirit  in  which  you  replied  to  my 
letter.  “ I remain,  &c. 

“ William  F.  Bailey. 

“ The  Right  Hon. 

Lord  Justice  Fitz  Gibbon.” 


Mr.  John  Chute  Neligan,  called  in;  and  Examined. 


Chairman. 

11420.  You  are  the  Recorder  of  Cork? — 
Yes. 

11421.  And  as  such  County  Court  judge  ? — I 
am  County  Court  judge  of  the  East  Riding  of 
the  County  Cork. 

11422.  They  are  two  different  and  indepen- 
dent offices  ? — They  are  two  independent  juris- 
dictions. 

11423.  It  is  as  County  Court  judge,  of  course, 
and  not  as  Recorder  of  Cork  that  you  have  to 
deal  with  land  cases  ? — 1 1 is. 

11424.  How  long  have  you  been  County  Court 
judge  ? — Of  Cork,  exactly  two  years.  I was  ap- 
pointed in  the  July  of  1892.  Before  that  I had 
been  at  Londonderry. 

11425.  Before  you  were  in  East  Cork  you 
were  County  Court  judge  elsewhere? — Yes,  at 
Londonderry. 

11426.  Had  you  land  cases  in  Derry  as  well  as 
in  Cork  ? — I had. 

11427.  That  is  to  say  you  were  the  County 
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Chairman — continued. 

Court  judge  there  in  1881  ? — I was  appointed  in 
the  end  of  1882.  Before  that  I had  been  in 
what  is  called  the  Quadrilateral,  the  two  Meaths, 
King’s  County  and  Longford. 

11428.  But  had  you  land  cases  there? — 
Practically  the  Act  had  not  commenced  to  work 
while  I was  there. 

11429.  You  were  of  course  a barrister  ? — 
Yes. 

11430.  Whilst  you  were  at  the  Bar  had  you 
a large  experience  in  land  cases  ? — Practically 
speaking,  I left  the  Bar  before  land  cases  came 
into  Court  much.  My  health  had  broken  down 
and  I had  to  go  abroad.  Any  experience  that 
I have  had  in  land  cases  has  been  entirely  since 
I have  been  on  the  Bench. 

11431.  The  only  point  on  which  I wish  to  ask 
a question  or  two  of  you  is  the  point  of  valuation  ? 
— I have  only  been  two  years  in  Cork.  I have 
gotr  fom  the  office  a note  of  the  number  of  cases 
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Chairman — continued. 

that  came  before  me  in  the  County  Court,  and 
of  the  results. 

1 1432.  You  mean  the  number  of  cases  that 
came  before  you  as  County  Court  judge? — Yes, 
of  land  cases. 

11433.  Will  you  give  us  that? — In  two  years 
there  were  207  cases. 

11434.  Two  hundred  and  seven  applicants  to 
have  a fair  rent  fixed  ? — Two  hundred  and  seven 
originating  notices  to  have  a fair  rent  fixed.  Of 
those  52  were  transferred  to  the  Commission, 
and  I therefore  heard  155. 

11435.  In  two  years? — Yes.  There  is  no 
arrear  ; they  are  heard  up  to  the  last.  Of  the 
55  there  were  38  appeals. 

Mr.  T.  W.  Russell. 

11436.  Against  your  decisions  ? — Appeals 
from  me. 

Chairman. 

11437.  How  did  the  Land  Commissioners 
decide? — I have  been  called  here  rather  sud- 
denly ; I wrote  unexpectedly  for  information 
to  the  office,  and  they  have  only  given  me  the 
result  of  the  appeals  at  the  last  sitting  of  the  Land 
Commission.  I can  give  you  that.  Of  course  I 
can  get  the  others  if  you  wish. 

11438.  Give  us  what  you  have? — I will  give 
you  what  I have.  There  were  four  appeals  from 
me  at  the  last  sitting  of  the  Land  Commission. 
(They  sat  in  Killarney.)  In  one  of  those  the 
rent  as  fixed  by  me  u as  reduced ; in  one,  the 
rent  as  fixed  by  me  was  affirmed ; and  in  the 
other  two,  the  rents  fixed  by  me  were  raised. 

11439.  You  cannot  give  us  the  results  of  any 
of  the  other  appeals  ? — No,  I have  not  got  them ; 
but  I can  procure  them. 

11440.  Now  I want  to  ask  you  a question  as 
to  the  relation  between  your  Judgment  and  the 
report  furnished  to  you  by  your  valuer  : Do  you 
form  an  independent  judgment  upon  the  case,  or 
do  you  take  the  report  of  your  valuer  for 
granted? — No;  I use  an  independent  judgment. 

I believe  it  is  my  duty  to  do  so  ; and  since  I 
commenced  adjudicating  on  those  cases  I have 
done  my  best  to  understand  the  subject,  and  to 
make  myself  master  of  each  case. 

11441.  And  you  would  think  that  your  judg- 
ment, so  formed,  after  you  had  mastered  the 
facts,  would  be  better  than  the  judgment  of  the 
valuer  who  inspected  the  farm? — If  you  will 
allow  me  I will  answer  that  question  rather  indi- 
rectly. I take  a very  full  note  of  every  case 
that  comes  before  me.  I never  allow  any  case 
to  be  heard  before  me  in  which  I do  not  take  a 
full  note  of  the  evidence. 

11442.  From  the  report  of  the  valuers? — 
From  the  valuers  for  the  landlord  and  the  valuers 
for  the  tenant.  If  the  professional  men  have 
not  satisfied  me,  I try,  by  my  own  examination, 
to  exhaust  them  as  well  as  I can.  I note  every- 
thing they  tell  me  ; I have  the  valuer  sitting 
alongside  me  ; I have  his  report  before  me : if 
I find  much  difference  I call  his  attention  to  it. 

I ask  for  an  explanation  from  him.  I note  all  in 
my  own  book  ; I always  take  that  note  home ; 
and  I never  give  the  judgment  until  I have  con- 
sidered it  and  sat  over  it  for  some  timme. 

1 1443.  Then  you  do  not  follow  the  practice  to 
which  Judge  Shaw  confessed? — I do  not. 


Mr.  Macartney. 

11444.  Had  you  any  experience  in  London- 
derry in  land  cases  ? — I had  rather  a large  ex- 
perience in  Londonderry.  I rather  think 
owing  to  an  accident,  that  a vast  number  of 
cases  came  before  me  in  Londonderry.  J 
can  explain  what  that  was  if  you  will  allow 
me. 

11445.  Perhaps  you  will  tell  us  what  the 
“ accident  ” was  ? — You  are  aware  that  what  we 
know  as  the  “ London  Companies  ” have  large 
estates  in  the  County  of  Londonderry.  Two  of 
those  companies  (I  think  it  was  the  Salter’s  and 
the  Draper’s)  wished  to  sell  their  estates  to  the 
tenants;  and  before  doing  so  they  wished  that 
judicial  rents  should  be  fixed.  They  brought  in 
an  immense  number  of  cases  before  me  on  the 
whole  of  those  two  estates  in  that  way.  There 
I had  nothing  to  think  of  but  value ; there  were 
no  outside  questions  of  presumptions  for  im- 
provements, or  anything  of  that  kind. 

11446.  May  I ask  you  at  what  period  is  the 
valuation  made  in  your  Court ; at  what  period 
does  your  valuer  proceed  to  work? — As  soon  as 
ever  I get  the  originating  notice  and  know  what 
is  before  me,  I send  it  to  the  valuer  with,  direc- 
tions, to  go  down.  I generally  try  to  give  him 
as  long  as  I can;  about  10  days  as  a rule,  we 
will  say. 

11447.  Then  when  the  case  comes  on  for 
hearing,  his  valuation  is  before  you  ? — It  is. 

11448.  We  have  had  some  evidence  before  the 
Committee  against  the  practice  of  one  valuer 
only.  Judge  Shaw  and,  I think,  one  of  the 
County  Court  valuers,  both  expressed  themselves 
to  the  effect  that  they  thought  the  system  of  one 
valuer  was  not  as  good  as  it  might  be.  Is  it 
your  opinion  that  your  Court  would  be  stronger 
with  two  valuers  ? — Those  questions  come  upon 
me  a little  by  surprise  ; I would  like  to  think  a 
little  before  I answer. 

11449.  Certainly  ? — What  I would  say  to  that 
is  this.  I do  not  know  that  I would  arrive  at  a 
fairer  conclusion,  but  I do  believe  that  the  Court 
would  command  more  outside  confidence  if  it  had 
two  valuers. 

11460.  Yes,  that  is  what  I wanted  to  know. 
— I think  that  because  I am  judging  now  from 
statements  1 have  heard.  I am  not  speaking 
from  personal  knowledge;  I am  speaking  from 
hearsay.  Of  course  1 make  it  a rule  never  to 
discuss  any  of  those  matters  with  any  persons  in 
my  jurisdiction  or  county. 

11451.  Then  wre  have  had  some  evidence  as  to 
the  manner  in  which  the  valuer  is  paid.  Do  you 
think  it  is  prejudicial  to  the  useful  effect  of  the 
Court,  the  valuer  being  paid  for  the  day  ? — 1 
have  not  heard  any  of  my  valuers  complaining 
of  being  insufficiently  paid  ; but  I really  do 
think  that  it  would  be  right  to  put  my  Court  as 
much  as  possible  on  the  same  footing  as  that  of 
the  Sub-Commission.  Whether  there  were  one 
or  two  valuers,  I think  it  would  be  better  that 
he  should  be  a permanent  official,  and  not  a man 
paid  (may  I say  it  ?)  by  the  job. 

11452.  Are  there  any  other  objections  that 
occur  to  you  to  the  method  that  you  are  obliged  to 
pursue  in  your  Court? — I am  not  aware  that 
there  are. 

11453.  Then,  admitted  that  those  two  objec- 
tions were  removed,  do  you  consider  the  County 
Court 
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Mr.  Macartney — continued. 

Court  a suitable  Court  for  a revision  of  rent  ? — 
I may  be  a prejudiced  witness,  but  I think  so. 

11454.  Now,  on  the  question  of  appeal ; what 
is  your  view  as  to  the  desirability  of  preserving 
an  appeal  ? — Oh,  I am  strongly  an  advocate  for 
appeals  from  all  Courts  of  first  instance ; whether 
a man  be  a County  Court  judge,  or  whether  he 
be  a Land  Commissioner,  he  is  a human  being; 
and  I think  the  appeal  has  a most  wholesome  re- 
flection on  his  mind ; I would  facilitate  an 
appeal  from  him.  I should  be  very  sorry,  as  a 
County  Court  judge,  to  know  that  the  light  of 
appeal  from  me  was  removed. 

11455.  Does  'that  opinion  apply  both  to 
questions  of  law  and  value  ? — It  applies  to  all. 

11456.  Has  it  been  your  practice  to  give  any 
instructions  to  your  valuers  before  they  visit  a 
farm  ? — Is  it  as  to  valuing  you  mean  ? 

11457.  Yes,  as  to  what  they  are  to  do? — Oh, 
no.  I always  look  at  it  that  that  is  their  function, 
not  mine.  As  to  giving  instructions,  I do  not  sit 
down  and  give  them  a lecture ; but  I have  conversa- 
tion with  the  gentlemen,  and  they  know  very  well 
what  I wish  ; for  instance,  they  know  I wish 
their  examination  to  be  as  minute  as  possible ; 
field  by  field  in  every  case,  and,  where  there  is 
a great  difference  of  quality  of  land,  if  possible, 
acre  by  acre,  and  by  the  gentlemen  who  value 
for  me  I find  that  that  is  done  very  scrupu- 
lously. 

11458.  But  you  leave  them  perfectly  free  as  to 
the  method? — Ye3,  as  to  the  method  by  which 
they  arrive  at  their  valuation,  because  I believe 
the  law  has  left  that  in  their  hands  and  not  in 
mine.  That  would  be  subject,  again,  to  this 
observation  : if  I find  that  my  valuer  differs  as 
to  any  portion  of  the  holding  from,  say,  the 
tenant’s  valuer  or  the  landlord’s  valuer  (that  is 
before  me),  I point  it  out  to  my  valuer ; I ask 
him  very  very  closely  how  it  is,  or  if  he  can 
explain  the  difference  ; I form  my  own  opinions  ; 
and  it  has  sometimes  occurred  that  I have 
differed  with  my  valuer,  that  is,  as  a juror  sitting 
there,  I arrive  at  a conclusion  different  from  his 
sometimes. 

11459.  Now,  with  regard  to  the  question  of 
improvements,  is  it  your  experience  that  the 
tenants  have  any  difficulty  in  giving  you  legal 
proof  of  the  improvements  which  they  claim  ? — 
1 have  been  fortunate  in  that.  I do  not  remem- 
ber any  case  before  me  where  there  has  been 
any  difficulty  or  question  as  to  by  whom  the 
improvements  were  made. 

11460.  Speaking  generally,  is  there  a dispute 
or  not  in  your  Court  as  to  improvements  ; I 
mean  to  say,  do  the  landlords  generally  make  a 
claim  to  the  tenants’  improvements,  or  do  they 
acquiesce  in  the  view  that  the  improvements  are 
generally  belonging  to  the  tenant? — Again,  if 
you  will  allow  me,  I will  answer  perhaps  a little 
more  largely.  The  very  first  question  I ask 
when  a case  is  called,  is  : Does  the  landlord  here 
claim  the  buildings  ? Asa  general  rule  (certainly 
m Cork)  he  does  not;  therefore  they  are  ex- 
cluded. Then  you  come  to  the  question  of  the 
other  improvements,  which  appear  indorsed  on 
the  originating  notice. 

11461.  With  regard  to  other  improvements, 
such  as  drainage,  what  do  you  say  ? — I have 
never  heard  any  question  raised  as  to  whether  the 
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Mr.  Macartney — continued, 
tenant  did,  or  did  not,  make  the  drains  which  are 
the  result  of  the  inspection.  “ Drainage  ” is  a 
large  word.  Very  often  the  tenant  will  say  : 
“ Drained  on  such-and-such  a field.”  When  my 
valuer  goes,  he  takes  the  number  of  perches  of 
drains  pointed  out  to  him.  I wish  him  to  do 
that ; 1 also  ask  the  tenant’s  valuer  about  how 
many  perches.  Then  l ask  what  kind  of  drains, 
French  drains,  covered  drains  ; I have  become  a 
little  familiar  with  these  drains  now,  and  I have 
an  idea  what  it  is  worth  a perch ; and,  as  a rule, 
I do  not  find  a difficulty  in  arriving  at  the 
result. 

11462.  We  have  had  some  evidence  before  the 
Committee  that  in  some  cases  the  tenants  have  a 
difficulty  in  proving  their  legal  right  to  improve- 
ments, such  as  drainage  or  reclamation,  by  reason 
of  the  fact  that  they  cannot  produce  legal 
evidence  to  establish  their  claim? — As  far  as 
legal  evidence  goes  the  fact  that  the  drainage  is 
there  satisfies  me. 

11463.  That  satisfies  you  ? — Yes,  if  the  drain 
is  there  1 am  satisfied.  Then,  very  often,  comes 
the  question:  Is  the  drain  in  working  order? 
Drains  may  be  well  made  or  ill  made,  and  it  de- 
pends very  much  upon  the  original  formation  of 
the  drain  whether  it  is,  after  a lapse  of  time, 
really  a drain  at  all  in  working  order ; it  very 
frequently  turns  out  that  it  is  not.  Drains  re- 
quire a little  art  in  making. 

11464.  Then  I may  take  it  that  generally,  so 
far  as  your  experience  goes,  no  general  case  of 
hardship  results  to  the  tenants  from  the  opera- 
tion of  the  rules  of  law  in  your  Court? — I can- 
not, since  I went  to  Cork,  recollect  a single  case 
in  which  it  was  questioned. 

Mr.  Leese. 

1 1465.  You  said  that  there  was  no  difficulty  in 
regard  to  the  tenant  giving  evidence  on  the  point, 
that  you  could  see  that  the  drain  was  there,  and, 
of  course,  as  it  was  there,  you  could  value  it ; the 
point  is,  who  put  it  there  ; and  the  difficulty 
about  the  evidence  is,  who  put  it  there  ; that  is 
what  was  put  to  you,  and  that  you  did  not 
answer?— Since  I went  to  Cork  (I  am  speaking 
of  my  own  personal  experience)  I have  never 
known  a case  in  which  the  tenant's  word  has 
been  questioned. 

Mr.  M‘  Cartan. 

1 1466.  Do  you  presume  that  the  drains  belong 
to  the  tenant? — 1 do  not  know  that  it  is 
a presumption.  I find  the  drains  there  ; I find 
that  his  assertion  that  he  made  them  is  not  ques- 
tioned ; I would  not  call  that  a “ presumption.” 

11467.  If  he  swears  that  he  made  them?  — 
Yes. 

Mr.  Macartney. 

11468.  Can  you  tell  the  Committee  upon  what 
principle  the  tenants’  improvements  are  con- 
sidered in  fixing  the  rent  ? — I do  not  clearly 
understand. 

11469.  I may  put  it  in  this  way.  We  have 
had  before  us,  of  course  the  great  case 
of  Adams  v.  Dunseath,  and  the  distinc- 
tion drawn  there  by  the  Lord  Chancellor 
Law.  First  of  all  there  are  the  improvement 
works,  which  Lord  Chancellor  Law  laid  down, 
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Mr.  Mucartney — continued, 
should  be  completely  protected  from  confiscation 
by  rent  or  otherwise ; and  secondly,  the  improved 
letting  value  of  the  land  resulting  from  those 
works.  Now  we  have  had  a good  deal  of 
evidence  before  the  Committee  as  to  the  manner 
in  which  this  question  is  treated  by  the  lay 
valuers.  Would  you  state  to  the  Committee 
how  you  deal  with  the  improvemants  of  the  tenants 
which  have  been  claimed  and  proved  to  your 
satisfaction  ? — If  I am  satisfied  that  the  field 
(we  will  call  it  “ black  acre  ”)  has  been 
drained  by  the  tenant,  that  he  has  made  a 
hundred  perches  or  200  perches  of  drains  on 
that,  and  ascertain  as  well  as  I can  how  much  a 
perch  that  cost  him  ; I then  as  a general  rule 
see  how  long  he  has  been  in  the  enjoyment  of 
them,  then  I do  my  best  to  recompense  him  for 
his  outlay.  Then  as  to  the  future  rent  put  on 
it  (assuming  that  there  is  an  increase),  I think 
that  is  apportinnable  ; mind  you  the  apportioning 
is  incapable  of  a fixed  rule ; you  must  deal  with 
each  case  as  .it  turns  up ; there  are  so  many 
matters  that  have  to  be  considered. 

11470.  But,  generally  speaking,  do  I take  it 
that  your  object  is  to  give  the  tenant  a full  in- 
terest on  the  outlay  ? — That  is  my  intention  ; I 
wish,  as  far  as  possible  in  the  conclusions  I 
arrive  at,  to  encourage  tenants  to  be  improving, 
and  to  let  them  see  that  there  is  a protection  for 
improvements  made  by  them. 

11471.  From  your  experience,  can  you  give 
the  Committee  any  information  upon  this  point. 
Some  of  the  lay  valuers  who  have  been  before  us 
have  told  us  that,  in  their  opinion,  when  interest 
has  been  given  upon  tenant’s  outlay  on  the  im- 
provement, it  exhausted  any  increased  value 
there  will  be  resulting  from  the  improvement 
works  ; do  you  quite  follow'  me  ? — I am  trying 
to ; but  I do  not  wish  to  give  evidence  outside 
my  own  experience  ; I do  not  wish  to  say  a w'ord 
on  what  some  other  gentleman  has  said  ; I wish 
to  confine  myself  to  what  I know  of  my  own  ex- 
perience. I do  not  remember  any  case  of  that  kind 
being  brought  under  my  consideration.  What 
other  men  may  do  under  particidar  circumstances 
I would  rather  not  discuss. 

11472.  Have  you  had  many  cases  in  which  you 
have  fixed  specified  value  or  true  value  ? — Since 
I went  to  Cork  1 have  only  had  one  case  I can 
call  to  mind  where  I was  asked  to  fix  a specified 
value.  When  that  case  was  called  on  the 
solicitor  for  the  landlord  told  me  that  he  was  not 
prepared  with  some  evidence  he  wanted  to  lay 
before  me,  and  he  withdrew  it.  I have  only  had 
that  one  case  since  I went  to  Cork  that  I can  call 
to  mind.  I wish  it  to  be  understood  that  I am 
speaking  rather  at  a disadvantage  ; I have  not 
had  an  opportunity  from  the  suddenness  of  my 
call  here  of  looking  through  my  notebooks ; I 
am  now  speaking  from  general  memory  and 
recollection. 

1 1473.  Have  you  had  any  cases  of  town  parks 
before  you, or  many? — Well,  I have  had  some 
since  I went  to  Cork.  I will  give  you  those  of 
which  I have  a note  made  from  memory  ; I 
can  tell  you  what  I had  and  what  happened  to 
them. 

11474.  I will  put  one  or  two  questions,  and  if 
you  wish  you  can  illustrate  them  from  your  notes; 
perhaps  that  will  be  the  shortest  way.  What 


Mr.  Macartney — continued, 
class  of  people  were  the  claimants  in  these  Town 
Park  cases  ? — I will  give  you  one  now.  There 
were  claims  made  to  fix  a fair  rent  for  small 
holdings  in  the  immediate  vicinity  of  the  City  of 
Cork  ; what  perhaps  I might  describe  as  market 
gardens  ; they  were  small  holdings  held  in  the 
immediate  vicinity  of  the  city.  I heard  those 
cases,  and  I formed  an  opinion  of  my  own  on 
them.  It  then  came  out  that  my  predecessor  in 
Cork  had  had  many  such  cases  before  him  of 
neighbours  of  these  people  who  held  under  the 
same  landlord ; and  that  he  had  fixed  judicial 
rents  on  them.  I think  it  always  better,  if 
possible,  to  have  uniformity,  and  I then  said  : If 
the  matter  was  res  Integra,  if  I had  to  decide  it 
myself  for  the  first  time,  I would  rule  them  out ; 
but  I thought  that  was  a fair  matter  to  try  on 
appeal  where  Mr.  Hamilton,  my  predecessor,  had 
ruled  it  otherwise,  and  where  the  landlord  had 
submitted  to  his  ruling.  I would  not  con- 
stitute myself  a Court  of  Review  from 
my  predecessor,  and  I fixed  fair  rents  on  them, 
I had  another  case  in  the  neighbourhood  of  the 
town  of  Mallow,  and  there  I came  to  the  conclu- 
sion that  the  holding  would  fall  within  what  we 
now  believe  to  be  the  definition  of  “town  parks 
but  I came  to  the  conclusion  that  the  mode  of 
dealing  with  it,  and  the  fact  that  it  was  dealt 
with  by  a man  who  was  making  his  living  by  it 
agriculturally,  took  it  out,  and  I fixed  a fair  rent 
upon  it,  but  I was  reversed  by  the  Commis- 
sioners ; they  held  it  to  be  a town  park.  I think 
those  are  the  two  cases  in  which  the  question  has 
been  raised  before  me. 

Mr.  W.  Kenny. 

11475.  Were  there  any  appeals  in  the  Cork 
cases  ? — Not  that  I am  aware  of. 

Mr.  Macartney. 

11476.  What  is  your  opinion  as  to  a revision 
of  the  Act  with  regard  to  town  parks  ? — That  is 
a large  question. 

11477.  This  Committee  is  sitting  under  a refer- 
ence to  make  suggestions,  and  I put  it  in  the 
most  general  way  I can  ; I do  not  v'ant  to  put 
leading  questions? — You  will  excuse  me  if  I 
answer  that,  generally  I believe  the  principle  of  the 
Act  of  1 88 1 is  to  confine  its  operations  to  purely 
agricultural  (agricultural  or  pastoral)  holdings. 

I will  call  them  all  “ agricultural I would  not 
extend  that.  If  I find  a holding  held  by  a 
trader  in  the  town,  and  if  I find  that  he  is  hold- 
ing that  as  really  part  of  his  establishment  for 
the  purpose  of  giving  his  family  milk  or  butter 
or  something  of  that  kind,  I do  not  think  that  is 
within  the  intention  and  scope  of  the  Act  of 
1881,  which,  rightly  or  wrongly,  I believe  to  be 
confined  to  agricultural  holdings,  and  I would 
not  extend  it  to  such  cases  as  those  I have  just 
mentioned. 

11478.  Have  you  had  any  cases  of  pasture 
holdings  before  you? — No,  we  do  not  have  many 
in  that  neighbourhood.  The  only  other  exemp- 
tion I have  had  before  me  is  that  of  dairy  farm- 
ing ; I remember  one  case  of  dairy  farming. 

11479.  Where  is  that? — In  the  East  Riding 
of  the  County  Cork ; but  that  is  near  the 
borders  of  Limerick,  near  a place  called  Charle- 
Ville. 

11480.  Did 
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Mr.  Macartney — continued. 

11480.  Did  you  fix  a rent  in  that  case? — No, 
I did  not. 

1 148 1 . On  what  grounds  ? — On  the  ground 
that  it  was  one  of  the  exempted  cases. 

Mr.  T.  M.  Healy. 

11482.  Had  not  we  better  have  this  case  now 
in  lull.  W ould  you  give  us  the  name  of  it? — I 
cannot : I will  tell  you  that  it  was  heard  at 
Kanturk  ; Mr.  Ryan  of  Charleville  was  one  of 
the  solicitox-s. 

11483.  For  the  landlord  ? — I think  he  was  for 
the  landlord;  and  young  Mr.  Sullivan  was 
counsel  for  the  tenant.  He  argued  it  very  well ; 
go  well  that  I took  time  to  consider  it. 

11484.  It  is  a recent  case,  then? — It  is  a 
recent  case. 

11485.  Can  you  give  us  the  acreage  of  the 
holding  ? — It  is  a largish  farm. 

11486.  Was  it  subject  to  a lease? — No.  I 
think  after  that — I may  be  wrong-,  but  I think 
they  acquiesced  in  my  judgment. 

11487.  The  tenant  acquiesced? — His  pro- 
fessional men  did  ; they  did  not  appeal. 

Mr.  Macartney . 

1 1488.  Can  you  say,  from  your  experience, 
whether  or  not  the  occupiers  of  these  grazing  or 
dairy  farms  of  a large  class  make  many  improve- 
ments ? — I do  not  know'. 

11489.  On  the  question  of  sub-letting  ; do  you 
think  it  would  be  desirable  to  enlarge  the  pro- 
visions of  the  Act  with  regard  to  sub-letting  ? — 
Rightly  or  wrongly,  I have  a great  objection  to 
sub-letting.  I remember  in  my  youth  what 
sub-letting  was  in  the  country,  and  I remember 
the  mischief  done  by  it ; I think  that  in  many 
places  you  may  create  congested  districts. 

Chairman. 

11490.  Do  you  draw  a distinction  between 
sub-letting  and  sub-division.  Would  you  appre- 
hend that  all  the  mischief  that,  as  we  know,  used 
to  flow  from  enormous  sub-division  must  be  im- 
puted to  sub-letting  ? — 1 would  be  afraid  of  it, 
though  I had  not  finished  my  answer.  I think 
that  wherever  a farmer  makes  lettings  on  his 
holding  for  men  whom  he  intends  to  employ,  if 
he  does  not  exceed  the  number  of  labourers  he 
may  v'ant  on  his  farm,  I would  not  call  that  sub- 
letting, 1 would  call  that  an  extension  of  his  farm 
buildings. 

Mr.  Macartney. 

11491.  That  is  the  position  at  the  present 
moment,  is  it  not : you  nave  a discretion  under 
the  1887  Act? — We  have,  and  that  is  my  read- 
ing of  that  “ discretion.”  If  I found  that  a 
farmer  had  given  houses  to  three  or  four  men 
for  the  purpose  of  tilling  his  farm,  and  that  he 
got  labour  cheaper  by  it  (I  think  that  is  desir- 
able), then  I would  consider  : Has  he  exceeded 
what  the  farm  fairly  wants  ? If  he  has  not  I 
would  look  upon  that  really  as  farm  buildings 
and  what  the  man  ought  to  be  allowed  to  put  on. 

Mr.  Sexton. 

11492.  Is  it  not  the  fact  that  the  section  )f 
the  Act  of  1887,  even  for  labourers,  is  confined 
to  sub-letting  made  before  the  passing  of  that 
0.122. 


Mr.  Sexton — continued. 

Act? — I was  asked  as  to  my  view's  of  it,  not  as 
to  the  construction  of  the  Act. 

11493.  Would  you  extend  that  provision  with- 
out limit  of  time  ? — The  sub-letting  ? 

11494.  Yes. — Really  I think  I would  leave 
that  to  the  discretion  of  the  holder ; that  is,  once 
I come  to  the  conclusion  that  he  was  not  doing 
anything  in  excess  of  what  was  reasonable  upon 
it.  I would  let  him  get  labour  as  cheaply  as  he 
could. 

Mr.  Macartney. 

11495.  But  excluding  the  question  so  far  as 
it  refers  to  labourers,  I understand  you  are 
against  enlarging  the  facilities  under  the  Act  for 
sub-letting  ? — I am  afraid  you  are  asking  me 
questions  now  not  as  a “limb  of  the  law,”  but  as 
a private  individual. 

11496.  I am  asking  you  to  speak  from  your 
experience  ? — My  legal  experience  does  not  en- 
able me  to  form  any  opinion. 

11497.  In  your  experience  have  you  had  any 
knowledge  of  the  rents  charged  to  sub-tenants  by 
the  occupier  of  the  farms  that  have  come  before 
you? — Yes,  and  rather  startling  knowledge. 

11498.  Will  you  tell  the  Committee  what  that 
experience  is  ? — I can  recollect  one  or  two  cases 
in  which  men  who  have  fixed  fair  rents  before 
me  have  afterwards  come  and  brought  actions 
for  trespass  against  their  neighbours  ; and  when 
they  came  to  prove  the  damage  done  to  their  farms, 
it  w'as  extraordinary  how  the  acreable  value  of 
the  farms  increased  ; and  recently  I had  a case 
(I  think  it  was  last  sessions  or  the  sessions  before 
last)  where  a man  whose  rent  had  been  fixed  (as 
well  as  I recollect  it  was  about  a 30-acre  holding, 
and  the  i-ent  was  fixed  at  something  about  15s. 
an  acre),  set  some  of  his  holding  in  conacre,  and 
he  processed  the  conacre  man  before  me  ; he 
sued  him  for  rent,  w'hich  he  put  at  1 0 guineas  an 
acre.  I called  his  attention  to  the  circumstance 
about  the  valuation  of  the  farm ; then  he  said 
this  was  the  very  best  bit  of  the  farm.  Still, 
there  it  was. 

11499.  Assuming  that  any  alteration  was 
made  in  the  law  as  to  sub-letting,  would  you 
think  it  desirable  that  the  Land  Commission 
Court  or  your  Court  should  have  the  power  of 
fixing  the  rent  as  between  the  sub-tenant  and 
the  occupier  of  the  farm,  as  well  as  between  the 
landlord  and  the  occupier  of  the  farm  ? — I really 
do  think  it  would ; I would  give  them  the 
power. 

1 1 500.  W ould  you  be  in  favour  of  attaching 
any  other  of  the  statutory  conditions  to  the  sub- 
tenant?— Well,  that  requires  consideration.  It  is 
a matter  that  has  never  occurred  to  me  before. 

I have  never  thought  of  it. 

11501.  I do  not  desire  then  to  press  you  upon 
it? — I have  never  thought  of  it. 

11502.  Do  agreements  fixed  out  of  Court 
come  before  you? — I have  never  had  one.  I 
know  that  there  are  such  cases  as  you  allude  to, 
but  I have  never  had  one,  strange  to  say. 

11503.  Then,  from  your  experience,  can  you 
give  any  information  to  the  Committee  ? — 
No. 

11504.  Are  you  now  speaking  of  Londonderry 
as  well  as  Cork  ? — I am. 

11505.  Speaking  of  your  whole  experience  ?-i- 
4 F 2 I have 
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Mr.  Macartney — continued. 

I have  no  recollection  of  such  a case  having 
come  to  me. 

11506.  On  the  question  of  costs  : do  you  think 
any  complaints  are  made  upon  that  question  ? — 
The  costs  of  what? 

11507.  Do  you  give  costs  in  your  Court? — 
No. 

11508.  I mean  to  say,  do  you  think  the  fact  of 
costs  not  being  given  to  what  is  called  the  “ suc- 
cessful party  ” is  a matter  of  complaint  ? — No  ; 
I do  not  look  on  the  fixing  of  a fair  rent  as  I 
would  upon  a hostile  lawsuit.  In  the  fixing  of 
a fair  rent  the  Legislature  steps  in  as  between 
one  man  and  another,  and  says  : “ We.determine 
that  the  contract  that  exists  between  you  must 
terminate  and  we  must  fix  it,  and  we  appoint  a 
Court  to  fix  it.”  I think  they  have  a right  to 
come  and  have  that  rent  fixed,  and  I would  not 
give  costs  there. 

11509.  Can  you  give  the  Committee  any  idea 
what  the  average  cost  to  a tenant  is  in  your  Court 
of  getting  a fair  rent  fixed  ? — I could  not ; I 
believe  the  costs  to  be  small. 

11510.  Do  you  think  that  the  question  of  costs 
has  at  all  operated  in  keeping  tenants  out  of 
Court? — I have  no  reason  to  think  so;  I have 
never  heard  it  said  that  it  has.  I have  such 
a number  of  very  poor  men  coming  in  and  getting 
their  rents  fixed,  an  immense  number,  and 
latterly  in  very  small  cases,  so  that  I do  not 
think  so ; the  costs  are  really  only  a few 
shillings. 

Mr.  T.  W.  Russell. 

1 1511.  What  do  you  mean  when  you  say  that 
you  have  an  “ immense  number  ” of  small 
tenants  coming  in  to  get  their  rents  fixed.  You 
have  had  only  155  cases  in  two  years  ? — In  pro- 
proportion to  the  number  who  come.  In  the 
County  Cork,  I have  had  207  ; and  before  that, 
for  nine  years,  I have  had  some  thousands  of 
cases. 

11512.  If  it  is  “ in  proportion,”  that  is  another 
thing  ? — Of  course  I speak  “ in  proportion.” 

11513.  We  have  been  dealing  with  hundreds 
of  thousands  of  cases  ? — Yes,  I speak  of  course 
“ in  proportion.” 

Mr.  W.  Kenny. 

11514.  And  you  are  speaking  with  reference 
to  Londonderry  cases  also? — Yes,  the  question 
was  large  enough  to  cover  the  entire  of  my  ex- 
perience. 

Mr.  T.  W.  Russell. 

11515.  You  used  the  word  “immense”?  — 
Perhaps  I ought  not  to  have  used  the  word ; 
I will  be  more  cautious. 

Mr.  Macartney. 

11516.  May  I take  it  that  in  your  experience, 
not  only  as  Land  judge,  but  as  County  Court 
judge  and  chairman  of  the  county,  the  question 
of  costs  is  no  deterrent  to  an  Irish  tenant  in 
litigation? — I have  no  reason  to  suppose  it  to  be 
so.  The  question  of  costs  is  a very  small  one,  it 
is  a few  shillings  to  a solicitor ; and  with  reference 
to  costs  too,  where  I am  at  present,  in  a great 
number  of  cases,  when  the  case  is  called  on,  and 
the  proof  given,  on  bringing  it  into  Court,  the 


Mr.  Macartney — continued, 
tenant  has  very  frequently,  when  I have  asked 
him  for  evidence,  said  he  would  leave  it  to  Mr. 
Heard,  the  County  Court  valuer.  In  a treat 
many  of  the  cases  where  small  men  have  come 
in,  they  have  expressed  their  confidence  in  Mr. 
Heard,  the  gentleman  who  values  for  me. 
Whether  that  is  the  result  of  poverty  or  not  I 
cannot  tell  you,  but  in  a great  many  of  those 
cases  they  say  they  are  perfectly  satisfied  with 
Mr.  Heard. 

11517.  That  is  to  say,  I understand,  they  do 
not  employ  any  professional  witnesses? — They 
employ  a solicitor. 

11518.  But  I mean  to  say  valuers? — No,  in 
a great  number  of  the  small  cases  they  do  not. 

11519.  Some  complaints  have  been  made  to 
the  Committee  that  there  is  no  efficient  system 
of  reporting  cases  that  are  brought  before  the 
Land  Commission.  Have  you  anything  to  say 
upon  that  point?— We  have  the  same  system  of 
reporting  that  the  superior  courts  have  got.  We 
have  two  reports  in  Ireland  ; we  have  a weekly 
publication,  called  the  “ Irish  Law  Times,” 
which  published  the  cases  (I  think  very  fully), 
and  we  have  the  monthly  publication  of  the 
authorised  reports,  and  of  late  I find  a great  pro- 
portion of  them  taken  up  with  land  cases. 

11520.  Do  you,  sitting  as  a land  judge,  feel 
that  you  have  got  sufficient  access  to  the 
decisions  of  the  higher  court? — As  far  as  I 
know.  I have  not  heard  of  any  important  case 
that  has  not  been  reported. 

Mr.  W.  Kenny. 

11521.  But  the  authorised  reports  do  not  send 
a reporter  to  your  Court,  do  they  ? — No,  they  do 
not. 

11522.  They  do  not  report  your  decisions? — 
The  only  reporters  before  me  are  the  newspaper 
reporters. 

Mr.  Macartney. 

11523.  I do  not  speak  of  the  newspaper  re- 
ports?— You  were  speaking  of  the  reports  of  the 
Commission  above  ? 

Mr.  Reese. 

11524.  In  the  Law  Reports  and  the  “Irish 
Law  Times”  the  only  decisions  of  the  cases  that 
coine  before  the  Court  are  those  appealed  from 
which  I suppose  are  decisions  of  the  High  Court  ? 
— Yes. 

Mr.  W.  Kenny. 

11525.  Is  not  there  an  occasional  reporter 
in  your  Court  from  the  “ Irish  Law  Times  ” ? — 
In  some  towns  there  is ; and  what  frequently 
happens  is  that  one  of  the  professional  men  re- 
ports one  of  the  solicitors. 

11526.  The  report  of  a case  decided  by  you 
would  appear  occasionally  whether  it  went  to 
appeal  or-  not  ? — Occasionally  I have  seen  such 
reports.  One  of  the  young  solicitors,  or  one  of 
the  young  barristers,  in  the  Court,  will  report  a 
case;  and  1 know  such  cases  have  been  reported ; 
and  the  “ Law  Times  ” publish  them.  I have 
seen  reports  of  cases  decided  by  me  published  in 
the  “ Law  Times.”  Those  reports  are  sent  up 
by  some  of  the  young  men  present ; they  are  paid 
for  sending  them. 

11527.  We 
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Mr.  Macartney. 

11527.  We  have  had  some  evidence  before  the 
Committee  as  to  the  desirability  of  altering  the 
statutory  term  of  15  years ; that-  is  to  say, 
shortening  it.  Have  you  any  views  on  that 
question  ? — I have  formed  an  opinion  upon  that. 
My  opinion  would  be  in  favour  of  shortening  it. 
As  you  have  taken  me  on  this  question,  I would 
wish  to  say  that  I had  the  honour  of  being  a 
member  of  what  is  known  as  the  Cowper 
Commission.  I sat  on  that  Commission,  and  on 
that  there  was  a recommendation  to  shorten  the 
judicial  term  to  five  years,  and  if  you  look  into 
the  Report  (I  have  it  here),  you  will  see  that  that 
was  a particular  suggestion,  and  for  a particular 
purpose.  The  late  Sir  James  Caird,  who  was  a 
member  of  that  Commission,  was  very  anxious 
that  the  future  rents  should  be  automatic.  His 
theory  was  to  have  a short  term  ; to  have  a 
judicial  report  or  quotation  of  prices  ; and  then 
the  finding  of  the  fourth  proportion  should  be 
that  as  prices  were  to  that  quotation,  so  should 
there  be  a percentage  reduction  or  addition  in 
accordance  with  change  of  price,  made  on  the 
future  rent.  The  Report  says  “ five  years,”  but 
I think  that  a term  of  five  years  would  be  too 
short  to  carry  out  that ; it  afterwards  turned  out 
to  be  impracticable. 

11528.  Do  I understand  that  your  views  as  to 
shortening  the  statutory  term  depend  upon  the 
rents  being  fixed  in  some  automatic  manner  ? — 
No ; I wish  to  explain  how  it  is  that  my  name 
appears  to  a document  recommending  a five 
years’  term,  because  my  name  does  appear  as  re- 
commending a five  years’  term,  and  I want  to 
explain  why  and  how  that  is. 

Mr.  Clancy. 

11529.  Do  you  mean  you  appended  your 
signature  to  the  Report  on  the  reason  given  by 
Sir  James  Caird  ? — I have  the  Report  here,  and 
can  read  the  passage  out  if  you  like. 

11530.  Did  you  agree  to  Sir  James  Caird’s 
reasons  ? — The  Report  states  that  we  fixed  five 
years,  on  the  assumption  and  for  that  purpose, 
the  purpose  of  getting  an  automatic  fixing  of 
rents. 

Mr.  Hayes  Fisher. 

11531.  Do  I understand  you  to  say  that  that 
assumption  has  since  been  found  to  be  impractic- 
able ? — l understand  they  found  it  so  when  that 
report  came  to  be  considered. 

Mr.  W.  Kenny. 

11532.  If  there  could  be  an  automatic  revi- 
sion, would  you  still  be  of  opinion  that  the  five 
years  would  be  advisable? — If  that  could  lead 
to  an  automatic  revision,  I would  adhere  to  the 
opinion  expressed  in  that  report. 

Mr.  T.  M.  Healy. 

11533.  I suppose  everything  that  Sir  James 
Caird  thought  and  that  you  thought  is  stated 
in  the  report,  paragraphs  36  and  37  ? — I think 
I have  the  report  here.  You  see  at  paragraph  37 
we  recommended  the  term  of  revision  to  be 
shortened  from  15  to  five  years.  Then  you  see, 
we  say  in  the  next  paragraph  : “ This  should  be 
done,  however,  on  a principle,  as  near  as  possible, 
self-acting.”  That  was  the  object  and  scope  of 
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it.  There  was  a difference  at  the  time  ; the  late 
Lcrd  Milltown  differed  altogether,  and  I only 
took  so  short  a term  as  five  years  for  that  pur- 
pose. I took  five  years  entirely  for  that  pur- 
pose. I adhere  to  the  general  idea  of  shortening, 
but  I think  five  years  too  short. 

Mr.  Macartney. 

11534.  Have  you  any  other  suggestions . to 
make  to  the  Committee  as  to  the  method  of  fixing 
fair  rents? — No,  nothing  occurs  to  me  at 
present. 

11535.  What  term  would  you  recommend? — 
You  have  to  make  very  much  of  a compromise; 
I would  say  10  years. 

Colonel  Haring. 

11536.  Do  not  you  think  that  the  shortening 
of  the  term  would  lead  to  a good  deal  of  un- 
settling of  the  farmers  in  their  work  ? — I really 
do  not  think  so.  My  object  in  shortening  the 
term  is  this,  to  prevent  as  far,  humanly  speak- 
ing, as  we  can,  a rent  (which  may  turn  out,  owing 
to  fall  of  the  prices  or  something,  to  be  too  high) 
lasting  too  long. 

11537.  Do  not  you  see  considerable  difficulty 
in  the  repetition  of  litigation  at  such  short 
periods  ? — I would  hope  that  the  litigation  would 
really  not  be  much. 

11538.  In  fact,  you  would  expect  that  agree- 
ments would  be  come  to  largely  without  the  in- 
tervention of  any  Court  ? — I would ; and  then 
the  intervention  of  a Court  would,  I think,  be  a 
very  facile  one  as  compared  with  what  we  have 
gone  through. 

11539.  I think  you  have  said  you  do  not  know 
very  much  of  the  agreements  hitherto  come  to 
out  of  Court  ? — No. 

11540.  But  have  you  any  reason  to  suppose 
that  advantage  was  taken  of  the  tenants  by  the 
landlords  in  these  agreements  ? — There  has  been 
no  such  case  before  me. 

11541.  Has  there  been  anything  to  raise  that 
impression  in  your  mind  ? — Nothing. 

11542.  Mr.' Heard  has  told  us,  I think,  that 
he  thought  the  valuation  by  the  County  Court 
valuer  would  be  better  to  be  subsequent,  to  the 
hearing  than  before  it.  Is  that  your  opinion  ? — 
You  see  he  is  a valuer,  and  I would  be  very  slow 
to  differ  with  him.  If  he  says  that  he  could 
value  better  after  than  before,  1 should  be  very 
sorry  to  differ  with  his  opinion.  That  is  a matter 
more  for  him  than  for  me. 

11543.  Should  you  agree  with  him  that  it 
would  be  more  satisfactory  if  there  were  two 
valuers? — I think  it  would  give  more  public 
confidence  in  the  Court  (and  now  I fall  back 
a train  upon  hearsay),  because  I heard  that  cases 
are  removed  from  the  County  Court  to  the  Com- 
mission by  landlords,  because  they  prefer  having 
the  operation  of  two  minds  to  that  of  one ; I . 
have  heard  that,  and  therefore  it  is  that  I say 
what  I do  say. 

11544.  Have  you  had  any  experience  with 
regard  to  reclamation  of  land  in  the  cases  that 
have  come  before  you  ?— There  have  been  several 

cases  of  reclamation. 

11545.  And  ha?  that  reclamation  usually  been 
a costly  operation  on  the  part  of  the  tenant  ? — 
Sometimes  “ yes,”  sometimes  “ no  ” Sometimes 

4 * 3 lfc 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


592 


MIN  0TJ5S  OF  EVIDENCE  TAKEN  BEFORE  THE 


27  Juhj  1894.] Mr.  Nelioah.  [Continued. 


Colonel  Waring — continued, 
it  is  very  well  done,  indeed,  and  costly ; in  other 
cases  it  is  merely  a name. 

11546.  The  latter  is  the  more  usual,  I suppose? 
— You  go  from  one  end  of  the  gamut  to  the 
other  when  you  come  to  deal  with  that,  as  in 
most  other  things,  I think. 

11547.  As  to  the  presumption  of  the  owner- 
ship of  improvements,  do  you  think  the  tenant 
suffers  any  injustice  from  the  present  position  of 
the  law  in  that  respect?-- 1 am  happy  to  say 
that  the  question  of  presumption  I have  never 
had  to  consider.  I have  been  a fortunate  man  in 
that  respect. 

11548.  Do  you  find  that  the  ordinary  run  of 
landlords,  in  your  experience,  have  kept  records 
of  any  money  or  material  allowed  to  the  tenant  ? 
— On  the  large  estates,  where  there  is  a rent 
office,  the  record  is  very  well  kept ; that  w'ould 
be  my  experience  ; but  I know  of  many,  many 
cases  (I  have  one  or  two  now  before  my  mind) 
where  the  record  kept  by  the  landlord  was  the 
most  meagre  thing. 

11549.  As  a matter  of  fact,  has  it  occurred  to 
you  that  before  the  year  1870  ihere  was  nothing 
to  suggest  to  the  landlord  any  reason  why  he 
should  keep  such  a record  ? — I think  the  only 
record  he  then  kept  was  as  to  whether  the  rent 
of  a particular  “ gale  ” day  was  paid  or  not. 

11550.  Has  it  ever  come  before  you  in  any  of 
the  cases  that  allowances  in  the  shape  of  remis- 
sions or  temporary  reductions  of  rent  were  given 
as  a sort  of  compensation  for  improvements? — I 
have  known  such  cases  ; and  then  they  came  in 
when  we  came  to  put  a value  on  improvements. 

Mi-.  M'Cartan. 

11551.  Could  you  give  any  of  those  cases  ? — 

I could  not.  You  see  1 am  here  at  a great  dis- 
advantage. I did  not  know  until  a few  hours 
before  I started  that  I was  to  come  here,  and  I 
have  not  had  an  opportunity  of  looking  through 
my  note-books  or  anything. 

Mr.  Sexton. 

11552.  Those  wou Id  be  exceptional  cases? — 
Those  would  be  exceptional  cases. 

Colonel  Waring. 

11553.  Do  you  think  you  could  furnish  a return 
of  any  of  these  cases  from  your  notes  ? — I am 
afraid  it  -would  take  some  time,  because,  as  a 
matter  of  fact,  my  note-books  are  scattered. 

Mr.  Clancy. 

11554.  Can  you  say  whether  these  are  “ excep- 
tional cases  ” or  not  ? — 1 would  say  they  are 
exceptional. 

Colonel  Waring. 

11555.  Do  you  consider,  then,  on  the  whole, 
that  tenants’  improvements  are  protected  suffi- 
ciently under  the  present  law? — As  far  as  my 
personal  experience  enables  me  to  form  an 
opinion,  I would  say  “ Yes.” 

11556.  I do  not  understand  this  question  of 
pre-emption.  You  have  already  given  evidence 
with  regard  to  sub-letting,  and  about  costs  ? — 

I have. 

11557.  You  have  not  been  able  from  your  ex- 
perience to  suggest  any  short  or  less  contentious, 


Colonel  Waring — continued, 
or  less  expensive  method  cf  arriving  at  a revision 
of  rents  at  the  end  of  the  term.  Have  you  formed 
any  idea  as  to  that  ? — I have  not.  I was  asked 
just  now  if  I had  any  suggestions  to  make. 

11558.  Yes?  — Now  you  are  speaking  of  the 
end  of  the  term.  1 do  not  know  whether  I am 
presumptuous  in  saying  that  as  far  as  suggestions 
go  I really  think  that  legislative  interference  is 
requisite  to  define  what  is  to  happen  at  the  end 
of  the  judicial  term. 

11559.  Have  you  yourself  formed  any  opinion 
as  to  what  would  hapjren  if  such  legislative  in- 
terference did  not  take  place?— I have;  but 
that  is  a thing  that  may  come  before  me  judi- 
cially. I think  there  is  sufficient  doubt  and 
difficulty  to  render  it  almost  necessary  that  the 
Legislature  should  do  something. 

Mr.  Dillon. 

11560.  About  the  instructions  which  you  give 

to  your  valuer:  you  siated  just  now  that  you 
gave  no  instructions,  except  that  the  valuation 
should  be  as  minute  as  possible,  field  by  field, 
and,  when  there  was  considerable  difference  in  the 
land,  acre  by  acre  ? — Just  so. 

11561.  That  is  practically  the  only  instruction 
you  give  ? — Practically,  I think  so.  Now  a case 
presents  itself  to  me  in  which  a question  of  this 
kind  arose,  and  I was  talking  it  over  with  Mr. 
Heard,  a case  where  there  was  a scarcity  of 
water  on  the  farm  ; I then  wished  that  the  report 
should  be  a little  more  minute  upon  the  expense 
caused  by  the  frequent  deficiency  of  water  in  dry 
weather,  and  how  much  he  would  set  for  the  cost, 
taking  one  year  with  another,  that  is,  to  put  an 
average  upon  the  cost.  Those  are  really,  I sup- 
pose, instructions. 

11562.  But  they  are  not  instructions  of  a 
general  character  ? — No,  they  pass  between  us 
conversationally. 

11563.  And  only  have  reference  to  particular 
cases  ? — To  guide  them  in  similar  cases  in  the 
future. 

11564.  Kxceptiou al  cases  ? — Y es. 

11565.  But  I suppose  the  way  in  which  he 
arrives  at  the  value  of  the  farm  is  by  adding  up 
these  detailed  valuations  he  makes,  field  by  field? 
— I see  his  report,  you  know.  He  adds  up  all 
those  matters,  but  then  as  a total  figure  he 
deducts  from  that  such  deductions  as  he  thinks 
ought  to  be  made  and  gives  me  the  result. 

11566.  He  gives  you  an  idea  of  the  deductions 
he  makes  ? — First  of  all  it  might  be  a deduction 
on  account  of  improvements;  it  might  be  a de- 
duction in  consequence  either  of  too  much  water 
or  too  little  water.  A farm  may  suffer  from 
flooding  as  much  as  from  too  little  water ; and 
it  frequently  happens  that  he  takes  off’  something 
for  the  average  loss  in  some  parts.  I need  not 
go  into  the  names  of  the  places;  you  do  not 
know  them  perhaps ; matters  like  that  he  will 
take  off. 

11567.  But  those  are  the  only  deductions  ? — I 
will  not  say  the  “ only  deductions.” 

11568.  1 mean  in  a general  way  ? — Then  there 
comes  the  question  as  to  whether  the  tenant  has 
turbary  or  not.  There  are  many  things  of  that 
kind. 

11569.  Let  me  read  to  you  a passage  from  a 
newspaper 
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newspaper  report  of  a judgment  given  by  the 
High  Commission  the  other  day  ; of  course,  this 
may  or  may  not  be  accurate,  but  I want  to  put 
it  to  you  whether  this  would  convey  your  idea 
of  the  way  in  which  the  rent  was  settled.  This 
is  cut  from  “ The  Freeman’s  Journal.”  I have 
not  got  the  date  of  the  judgment.  It  refers  to  a 
case  of  Kevin  Doyle  (tenant)  v.  Sir  George 
Young  (landlord),  and  the  judgment  was  given 
recently,  within  the  last  three  weeks  ? — It  must 
be  a recent  case,  for  I do  not  remember  the 
name. 

11570.  It  is  only  published  as  a newspaper 
report.  Now  here  is  the  law  as  laid  down  by 
Justice  Bewley  : “The  Court  valuer  was  of 
opinion  that  the  value  was  1057.,  but  in  his  re- 
port he  stated  1037.  8s.  4c7.,  that  is  to  restore  the 
judicial  rent.  Now  the  law  is,  no  matter  whether 
a person  may  approve  of  it  or  not,  that  the  rent 
is  to  be  assessed  on  the  value  of  the  land  as  it 
stands  ” ? — What  I will  say  to  that  is,  that  every 
judgment  must  be  read  secundum  propriam 
materiam.  I must  first  know  the  question  before 
the  Court.  Before  I express  any  opinion  upon 
the  judgment  delivered,  I should  have  all  the 
facts  upon  which  to  express  an  opinion.  Of 
course  I am  bound  by  the  decision,  but  as 
to  whether  I approve  of  it  or  not,  I cannot  say 
unless  I see  the  facts  upon  which  it  was 
founded. 

11571.  You  stated  j list  now  that  you  saw  the 
deductions  made  by  your  own  valuer  from  the 
value  put  upon  the  farm ; you  see  in  his  report 
the  detail  or  the  deductions  made?  — Yes. 

11572.  In  any  case,  did  you  see  him  make  any 
deduction  for  the  occupancy  right  of  the  tenant  ? 
— I do  not  understand  that  really. 

11573.  You  never  saw  entered,  as  a head  of 
deduction,  the  occupation  right  ? — Do  you  mean 
that  after  fixing  the  fair  rent,  I should  then  make 
a deduction  because  the  tenant  has  got  fixity  of 
tenure  ? 

11574.  You  have  stated  now  the  way  in  which 
your  valuer  proceeds  ? — Yes. 

11575.  You  see  it  is  a very  interesting  thing 
to  the  Committee,  in  view  of  the  evidence,  to 
ascertain  the  method  by  which  the  fair  rent  is 
arrived  at? — I want  to  understand  the  question. 
You  asked  me  whether  he  took  any  deduction  off 
in  respect  of  occupancy. 

11576.  I will  make  it  as  clear  as  I can.  You 
explained  to  the  Committee  how  he  arrived  at  his 
valuation,  by  valuing  in  detail  and  adding  up  ? — 
Yes. 

11577.  Then  you  explained  to  the  Committee 
that  from  that  gross  value  he  made  certain  de- 
ductions to  arrive  at  a fair  rent  ? — Yes. 

11578.  A deduction  for  the  tenant’s  improve- 
ments, and  for  certain  other  circumstances  con- 
nected with  the  farm  ? — Yes. 

11579.  Does  he  evpr  deduct  anything  in 
respect  to  the  occupancy  right  of  the  tenant  ? — 
No,  I never  saw  it ; I never  heard  of  such  a 
thing  before.  Since  the  commencement  of  the 
Act  I have  been  administering  it ; I have  had 
a great  many  professional  men,  some  of  them 
men  of  eminence,  arguing  before  me,  and  I never 
heard  one  of  them  ask  that  such  a thing  should 
be  considered. 

115S0.  You  never  heard  it  raised? — I have 
never  heard  it  raised  ; and  if  that  were  to  come 
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in  as  an  element,  I rather  think  I should  value 
the  rent  upon  a different  basis.  I should  then 
take  the  rent  from  which  I was  to  deduct,  more 
or  less,  as  being  the  competition  rent.  You  are 
asking  my  opinion. 

11581.  That-  brings  us  back  to  the  point.  Do 
you  direct  the  valuer  as  to  how  he  is  to  value  ? 
— As  far  as  that  deduction  to  which  you  allude  ; 
I never  heard  of  it ; it  has  never  been  put  to  me 
by  the  Bar. 

11582.  You  stated  just  now  that  if  you  were 
directed  to  make  a deduction  in  respect  of  the 
occupancy  interest  of  the  tenant  you  would  value 
the  rent  in  the  first  instance  on  a different  prin- 
ciple ? — I am  giving  you  what  occurs  to  me  at 
the  first  blush.  As  I understand  it  it  is  this  : 
The  tenant  has  a fair  rent  fixed,  and  from  that  is 
to  be  deducted  something  because  he  has  a fixity 
of  tenure. 

1 1583.  No ; my  object  is  to  ascertain  the 
method  of  procedure  by  which  the  valuer 
arrives  at  a fair  rent  ? — If  you  ask  whether  he 
has  ever  deducted  anything  for  occupancy,  I 
know  this  fand  to  this  extent  there  is  instruction), 
that  we  never  take  the  gross  rent  as  a competi- 
tion rent,  that  is,  not  what  the  landlord  could 
possibly  get  if  he  put  it  up  in  the  open  market; 
we  take  the  rent  as  what  the  occupying  tenant 
should  (and  ought  to)  pay  a solvent  man,  living 
on  and  getting  a fair  return  for  himself  out  of 
the  farm.  We  do  not  consider  what,  if  it  was 
put  into  the  market,  it  might  bring  as  rent ; and 
I think  if  we  were  once  to  go  on  making  those 
deductions  in  respect  of  occupancy  that  would  be 
a large  question.  If  such  a question  were 
raised  before  me,  I would  have  it  argued  on  both 
sides  (because  it  is  perfectly  new  to  me)  and 
take  time  to  consider  and  deliver  the  best  judg- 
ment I could. 

11584.  You  have  stated  that  you  would  value 
the  land  on  a different  principle  if  such  a ques- 
tion were  raised.  I asked  you  in  the  beginning, 
have  you  given  any  instructions  to  your  valuer 
as  to  the  principle  on  which  he  is  to  value  the 
land  except  that  he  is  to  be  minute  and  accurate  ? 
— That  is  all. 

11585.  Therefore  we  are  to  conclude  that  the 
valuer  values  the  land  as  he  explained  to  this 
Committee  that  he  did  ? — He  values  the  land  on 
what  an  occupying  tenant,  not  a competitive 
tenant,  but  a solvent  man  in  occupation,  ought 
to  give,  leaving  himself  such  a margin  as  he 
ought  to  have. 

11586.  That  is  not  his  evidence? — That  is 
the  way  we  do  it. 

11587.  You  have  given  him  no  such  instruc- 
tions, do  not  you  state  that? — Forgive  me, 
general  instructions ; I have  always  understood 
that  that  is  what  he  did. 

1 1588.  i t is  not  his  evidence  to  the  Committee. 
Let  me  direct  your  attention  to  his  evidence.  I 
asked  him  a question  myself  upon  this  particular 
point.  At  Question  9531,  I ask  him:  “Can 
you  tell  me  what  principle  is  present  to  your 
mind  in  fixing  a fair  rent.”  The  question  goes 
on  : “I  will  try  to  make  the  question  clearer  to 
you  : We  have  had  here  mentioned  a number  of 
rents  ; we  have  heard  of  an  economic  rent  ; we 
have  heard  of  a fair  rent;  we  have  heard  of  a 
fair  competition  rent ; and  we  have  heard  of  a 
competition  x’ent,  and  some  Commissioners  have 
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said  that  their  idea  of  a fair  rent  was  a competi' 
tion  rent,  with  an  allowance  for  the  tenant’s  im- 
provements. You  say  that  in  fixing  a fair  rent 
you  never  have  the  least  reference  in  your  mind 
(you  do  not  think)  to  a competition  rent  ? — (A.) 
Yes  ( Q .)  What  do  you  think  of? — (A.)  I 

think  I may  explain  it  thus  : I go  upon  a farm 
and  I find  that  farm  would  support  five  or  six 
cows ; I know  what  those  cows  ought  to  give 
and  what  they  ought  to  give  in  the  year  ; I check 
my  section-rent  by  that,  each  field,  and  I 
check  the  stock-rent;  I check  one  by  the 
other.”  Then,  in  answer  to  subsequent  ques- 
tions, he  goes  on  to  apply  the  principle 
upon  which  he  acts,  and  it  amounts  to  this,  as 
you  will  see  from  the  evidence,  that  on  an  aver- 
age dairy  farm,  he  gives  two-fifths  of  the  gross 
produce  to  the  landlord,  and  on  a tillage  farm 
one-third,  as  close  as  he  can  go  ?— Well,  I sup- 
pose that  is  so. 

11589.  But  his  evidence  is,  that  he  had  no 
reference  in  his  mind  to  the  question  of  a compe- 
tition rent  or  occupancy  rent  ? — But  it  is  not 
right  to  say  that  he  takes  that  into  consideration, 
competition  rent,  because  he  does  not.  You  see 
a competition  rent  will  be  larger  than  the  rent 
you  are  charging  to  the  occupying  tenant ; no 
doubt  the  competitive  man  will  pay  somethin^  to 
get  into  possession. 

11590.  That  is  not  his  evidence.  His  evidence 
is  entirely  inconsistent  with  that  ? — I think  he 
has  not  put  himself  very  fairly  before  you,  for  I 
can  answer  you  as  to  that. 

11591.  How  can  you  “ answer  ” if  you  have 
never  given  him  any  instructions  ?—  I have  never 
given  him  any  instructions  ; but  we  have  talked, 
it  over,  and  he  has  often  said,  if  that  farm  was  in 
the  market  it  would  be  so  many  pounds  a year 
more. 

11592.  You  have  had  a good  deal  of  experi- 
ence now  of  land  cases,  though  you  are  not  an 
agriculturist  yourself  ? — Oh,  no.  I am  not  an 
agriculturist. 

11593.  Would  you  say  he  would  give  one- 
third  of  the  agricultural  produce? — Upon  that 
I form  no  opinion.  I am  here  now  as  a lawyer, 
and  I am  not  a farmer  I am  happy  to  say. 

11594.  Your  evidence  is,  however,  that  you 
have  given  no  general  instructions  to  the  valuer  ? 
— That  is  right. 

11595.  He  has  instructions.  Then  I think  we 
must  accept  his  own  statement  of  his  method  as 
given  in  evidence  ?— He  never  puts  down  what 
we  call  a competition  rent ; for  often  and  often 
when  speaking  of  the  rent  he  has  said  to  me, 
over  and  over  again,  “ If  that  farm  was  in  the 
market  or  put  up  to-morrow  for  sale,  it  would 
produce  4 1.  or  51.,  or  something  more.” 

11596.  Are  you  aware  that  we  have  had  a 
great  deal  of  evidence  drawing  a difference  be- 
tween a competition  rent  and  a fair  competition 
rent.  Do  you  draw  that  distinction? — The  only 
rent  I ever  believe  I am  dealing  with  is  that 
which  ought  to  be  charged  to  the  man  in 
occupation. 

11597.  What  I want  to  come  at  is  this  : Have 
you  got  any  principle  to  guide  you  in  drawing  a 
distinction  between  the  rent  which  ou<dit  to  be 
charged  to  the  man  in  occupation,  and  that  which 


Mr.  Dillon — continued. 

ought  to  be  charged  to  a stranger  ? — No,  I have 
not. 

11598.  None  whatever? — No. 

11599.  Do  you  draw  any  distinction,  for  in- 
stance, such  as  to  20,  40,  50,  or  60  per  cent.?— I 
do  not  think  it  is  necessary  that  I should  do 
that. 

11600.  Then  how  can  you  fix  the  fair  rent  ? — 
The  only  matter  I know  is,  that,  as  a general 
rule,  if  this  farm  was  put  up  to  auction  for  a 
tenant,  the  landlord  would  get  more  than  he  is 
getting  now. 

11601.  How  much  more? — I have  not  the 
most  remote, idea. 

1 1 602.  On  what  principle  do  you  act;  what 
idea  is  present  to  your  mind  ? When  you  pro- 
ceed to  fix  a rent  on  a sitting  tenant  lower  than 
you  would  fix  on  a stranger,  you  have  not  the 
slighest  idea,  and  can  give  us  no  idea,  what  per- 
centage lower  you  fix  ? — I do  it  because  I hear 
that,  as  a general  rule,  if  there  was  any  freedom 
of  sale,  that  is  to  say,  if  the  county  was  in  a 
different  state,  and  the  farm  was  put  up  to  auc- 
tion, it  would  bring  a great  deal  more.  The 
only  thing  I deal  with,  and  that  I try  to  deal 
with,  is  this  : I have  the  man  here  in  possession  ; 
I am  not  going  to  consider  in  his  case  what  this 
farm  might  bring  if  it  was  put  up  to  auction  ; I 
am  merely  dealing  with  him  as  a man  there  in 
occupation,  and  I deal  with  the  rent,  as  supposing 
him  to  be  a solvent  man,  and  what  he  ought  to 
pay  for  it,  leaving  him  a sufficient  margin. 

11603.  Leaving  him  a sufficient  margin? — 
Yes;  that  is,  a sufficient  margin  according  to  his 
position  in  life,  and  the  position  of  his  farm. 

11604.  I confess  I fail  to  understand  how,  on 
that  principle,  you  fix  the  fair  rent  ? — I could  not 
give  you  a mathematical  definition.  I do  not 
think  the  thing  is  capable  of  a mathematical 
definition. 

11605.  Would  you  accept  that  definition  that 
I have  read  out  to  you ; that  the  land  must  be 
valued  as  it  stands  ? — I apprehend  that  is  what  I 
am  doing. 

11606.  You  value  the  land  as  it  stands  ? — I 
believe  so.  It  may  be  my  stupidity,  but  I fail  to 
follow  you.  I think  that  is  what  is  done. 

11607.  At  all  events,  neither  you  nor  your 
valuer  have  ever  made  any  deduction  from  the 
valuation  of  the  farm  in  respect  to  the  occupancy 
right  of  the  tenant  ? — I have  not  done  it,  or  been 
asked  to  do  it. 

Colonel  Waring. 

11608.  Under  that  name? — Or  under  any 
name.  However,  I do  not  clearly  understand 
what  it  means,  you  know. 

Mr.  Dillon. 

11609.  Now  I want  to  ask  you  a question  or 
two  in  reference  to  the  Report,  and  your  evidence 
about  shortening  the  judicial  term.  You  said 
that  Sir  James  Caird  was  in  favour  of  shortening 
the  term  to  five  years  in  the  hope  that  rent 
would  be  fixed  in  the  future  automatically  ? — 
Yes. 

11610.  And  you  gave  as  his  idea,  that  there 
should  be  a sum  in  proportion,  namely,  that  as 
the  previous  rent  was  to  the  prices  so  should  the 
new  rent  be  to  the  prices?— I think  you  will 
find 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


SELECT  COMMITTEE  ON  LAND  ACTS  (IRELAND). 


595 


27  July  1894.]  Mr.  Neligan.  [ Continued . 


Mr.  Dillon  — continued. 

find  that  it  is  explained  in  the  report ; it  is  all 
on  the  face  of  the  report. 

11611.  Do  you  think  that  would  be  a fair  way 
in  which  to  calculate  the  rent  in  relation  to  the 
fall  of  prices  ? — To  settle  rent  by  prices  ? 

11612.  No  ; to  settle  it  in  direct  proportion  to 
the  fall ; for  instance,  to  put  it  concretely,  do 
you  think  it  would  be  a fair  suggestion  to  make 
to  a farmer,  where  the  prices  fell  20  per  cent,  all 
round,  that  20  per  cent,  should  be  taken  off  the 
rent? — That  is  not  a question  of  law. 

11613.  That  is  not  a question  of  law? — I do 
not  think  that  is  a question  of  law,  is  it  ? 

11614.  No  ? — I wish  to  confine  myself  to  law. 
I have  never  acted  as  a land  agent,  and  I am  not 
an  agriculturist. 

11615.  You  sat  on  the  Cowper  Commission  ? — 
Yes. 

11616.  Did  you  sit  there  as  a lawyer? — I was 
there  as  a legal  member  of  that  Commission.  I 
was  very  much  guided  there  by  the  opinion  of 
Sir  James  Caird,  who  was  a very  eminent 
authority  on  these  subjects. 

11617.  Who  stated  afterwards  that  that  was 
found  to  be  impracticable  ? — So  I understand. 

11618.  What  had  he  reference  to  when  he 
said  it  was  found  to  be  impracticable  ? — I heard 
afterwards  that  it  was  found  to  be  so  legislatively 
difficult  that  that  was  not  carried  out ; whether 
that  be  right  or  Avrong  I cannot  tell  you. 

11619.  Then  it  is  only  hearsay? — It  is  only 
hearsay. 

Mr.  Macartney. 

11620.  And  that  “hearsay”  report  referred 
entirely  to  difficulty  in  Parliament;  legislative 
difficulty  I mean  ? — I remember  speaking  after- 
Avards  about  it  (I  do  not  wish  to  mention  names), 
and  I understood  there  Avas  a difficulty  in  a suffi-  - 
ciently  accurate  ascertainment  of  prices  on  the 
subject,  and  that  there  Avas  some  Parliamentay 
difficulty  in  the  Avay  of  doing  it. 

Mr.  Sexton. 

11621.  Was  the  nature  of  the  difficulty  ex- 
plained to  you  by  the  gentleman  you  do  not  care 
to  name? — Except  in  general  terms. 

Mr.  Dillon. 

11622.  You  expressed  your  opinion  that  the 
judicial  term  ought  to  be  shortened  to  10  years  ? 
— That  is  my  idea ; I Avould  do  that. 

11623.  You  thought  that  Avas  necessary  for 
fear  rents  might  be  oppressive  ? — I would  do  that 
very  much  as  a matter  of  compromise,  because 
there  is  dissatisfaction.  I know  a great  many 
people  think  that  15  is  too  long  ; a great  many 
people  think  that,  and  men  Avhose  opinions  I 
value. 

11624.  Are  you  in  favour  of  the  vieAV  that 
Avhen  the  period  comes  for  revision  the  cases 
should  come  before  the  Court  again  ? — If  it  Avere 
possible  I Avould  rather  they  did  not,  but  I do  not 
see  how  you  can  shut  people  out  from  a judicial 
ruling,  because  you  have  interfered  Avith  the 
right  of  contract  between  man  and  man ; and 
Avhere  you  do  that  you  must  have  an  authorita- 
tive solution,  I think. 

11625.  Y'ou  said  you  Avere  in  favour  of  con- 
tinuing the  right  of  appeal ; are  you  in  favour  of 

U.122. 


Mr.  Dillon — continued. 

continuing  the  right  of  appeal  on  the  question  of 
value  as  well  as  on  questions  of  laAv  ? — Certainly  ; 
I have  a very  strong  feeling  against  alloAving  any 
Court  of  first  instance  to  adjudicate  upon  them 
Avithout  being  appealable. 

11626.  Will  you  explain  Avhy  you  think  an 
appeal  on  questions  of  value  ought  to  be  main- 
tained ? — It  is  the  same  explanation  that  I gave 
before.  I do  not  care  whether  a man  is  a Com- 
missioner, a County  Court  judge,  or  a Superior 
Court  judge;  I think  if  you  make  him  autocratic 
the  tendency  is  not  Avhat  is  desirable ; and  the 
consciousness  that  he  is  appealable  and  that  his 
opinion  is  capable  of  revision  tends  to  keep  him 
straight  ; and  I think  that  the  very  fact  that  it  is 
so  will  give  more  public  confidence  in  his  ruling. 
If  people  believed,  “There  is  Mr.  Smith,  he  is 
a little  Almighty,”  I do  not  think  there  would 
be  the  same  confidence  in  his  ruling. 

11627.  Do  you  think  that  the  machinery  of 
the  Superior  Court  (that  is  the  Land  Commis- 
sion) is  better  constituted,  and  that  the  Com- 
missioners are  as  Avell  qualified  to  judge  of 
questions  of  value  as  the  Sub- Commissioners  ? — 
L am  not  a member  of  either  of  those  Courts,  and 
I am  not  at  home  in  their  AA-orking;  but  the 
Legislature  having  put  it  there  I must  assume 
that  it  is  right. 

Mr.  W.  Kenny. 

11628.  We  have  heard  a great  deal  of  evi- 
dence already,  and  questions  put  to  you  Avith 
reference  to  the  competitive  and  fair  rent,  and 
we  have  been  told  by  witness  after  Avitness  that 
there  is  a considerable  difference  between  the 
tAvo,  betAveen  the  rent  that  Avould  be  charged  by 
a landlord  to  a stranger  in  the  open  market  and 
the  rent  that  AA'Ould  be  fixed  upon  a sitting 
tenant.  Now,  in  fixing  rents,  do  I understand 
you  to  say  that  the  same  considerations  are 
given  by  your  valuer  and  by  yourself  in  arriving 
at  a decision  as  to  the  amount  of  rent  to  be  fixed  ? 
— Certainly ; we  never  consider  Avhat  the  farm 
Avould  produce  if  put  into  the  public  market. 
We  merely  say  what  is  it  Avorth  as  it  is  there. 

11629.  As  l understand,  you  never  put  upon 
the  sitting  tenant  the  rent  you  Avould  put  upon 
the  stranger? — No. 

11630.  Are  you  able  to  give  us  at  all  Avhat 
Avould  be  the  difference  between  a competitive 
rent  and  a fair  rent  ? — I am  not. 

11631.  Would  you  agree  Avith  some  of  the 
evidence  that  has  been  given  (particularly  by 
Mr.  Bailey),  that  there  would  be  a difference  of 
30  per  cent,  between  them  ? — Mr.  Bailey  has  had 
a great  deal  of  experience  ; I Avould  not  either 
agree  with  him  or  differ  with  him,  because  I have 
not  been  watching  these  matters.  I do  not  knoAv 
really  how  things  are  going ; my  attention  has 
not  been  called  to  the  matter. 

11632.  Whatever  Ave  may  call  this  thing, 

“ fixity  of  tenure,”  or  “ occupation  interest,” 
Avithout  referring  to  it  ex  nomine,  it  is  taken  into 
consideration  in  fixing  the  fair  rent? — To  this 
extent : Ave  fix  a fair  rent,  as  you  have  already 
asked  me,  on  the  man  avIio  is,  as  you  call  him, 
the  “ sitting  tenant,”  and  not  as  on  a man  who  is 
coming  in. 

‘ 11633.  Giving  the  sitting  tenant,  a special  ad- 
4 (J  vantage 
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Mr.  W.  Kenny — continued, 
vantage  by  reason  of  his  being  in  occupation  of 
the  land.  I will  put  it  to  you  in  this  way  : 
taking  into  consideration  as  you  do  the  fact  of 
his  being  the  sitting  tenant,  if  you  had  after- 
wards to  consider  this  occupation  interest  ( what- 
ever it  may  be),  and  you  made  an  allowance  in 
respect  of  that,  would  you  not  be  allowing  the 
occupation  interest  twice  over? — I would;  and 
I think  I stated  that  just  now,  that  if  I come  to 
make  such  an  allowance  as  I understood  the 
honourable  Member  on  your  right  to  allude  to, 
in  all  probability,  as  at  present  advised,  I 
would  find  myself  called  upon  to  consider,  not  the 
occupying  rent,  but  the  rent  which  you  call 
“ competitive.”  Rightly  or  wrongly  I am 
answering  these  questions  upon  a subject  that 
has  come  upon  me  at  the  first  blush. 

11634.  In  fixing  a fair  rent  you  do  not  con- 
sider this  occupation  interest  by  that  name,  but 
as  I understand,  you  simply  consider  what  a 
solvent  tenant  ought  to  pay,  leaving  him  a fail- 
margin  ? — Yes. 

11635.  Now,  I want  ask  you  a word  or  two 
with  reference  to  improvements  ? — With  refer- 
ence to  that,  perhaps  I have  been  asked  a great 
many  questions  as  to  instructions  to  my  valuers, 
and  all  that.  I have  always  impressed  upon 
them,  and  do  (and,  really,  now  it  has  become 
unnecessary),  that  when  we  come  to  consider  the 
margin  there  ought  to  be  left  to  the  tenant  we 
must  remember  (and  I am  very  glad  of  it)  that 
men  live  better  and  clothe  themselves  better  now 
than  they  used  to  do,  and  I take  into  considera- 
tion their  improved  method  of  living  (which  I 
am  happy  to  say  has  taken  place)  in  that  way. 
They  live  better,  and  are  better  clothed  than 
when  I was  young  man  in  Ireland. 

11636.  You  attribute  that  to  the  effect  of  land 
legislation  ? — Whatever  I may  attribute  it  to,  I 
know  this,  that  people  in  the  country  are  better 
fed,  better  taught,  better  housed,  and  better 
clothed  now  than  at  any  other  period  I remem- 
ber. 

11637.  As  I understand,  you  do  not  give  any 
directions  to  your  valuer  as  to  valuing  ?— 
No. 

11638.  But  if  a question  of  law  arises,  when 
do  you  dispose  of  the  question  of  law  ; is  it  after 
the  valuation  is  made,  and  when  it  comes 
before  you  ? — He  has  this  instruction  from  me 
(if  you  wish  to  call  it  an  “ instruction  ”) : I tell 
him,  “ If  anything  like  a question  of  law  is 
raised  before  you  when  you  are  there,  I wish 
you  to  deal  with  the  whole  thing  as  if  there  was 
no  law ; make  a note  with  ‘ law  ’ before  it,  and 
deal  with  the  whole  thing,  and  let  me  deal  with 
the  point  of  law.”  He  has  that  instruction  from 
me  : “ You  are  not  to  exclude  that,  because  a 
question  of  law  may  arise  about  it.  I want  you 
to  deal  with  it  as  a valuer,  and  leave  me  to  de- 
termine whether  in  law  it  ought  or  ought  not  to 
be  considered.” 

11639.  Does  he,  in  cases  of  that  sort,  state  the 
facts  in  such  a way  as  to  enable  you  to  come  to 
a decision  upon  any  qu  stion  of  law  as  it  may 
arise  ? — No ; what  he  does  is  this  : he  says, 

“ This  is  probably  a question  of  law.”  I hear 
the  evidence  on  both  sides,  and  work  that  out 
for  myself.  Really  my  land  cases  take  me  a 
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very  long  time,  for  I take  very  full  notes  of 
them. 

11640.  Is  the  report  made  by  the  valuer  to 
you  upon  the  question  of  fair  rent  an  elaborate 
report,  giving  you  all  particulars  for  the  purpose 

of  enabling  you  to  come  to  a sound  judgment  ? 

Yes,  it  is  very  full. 

11641.  Does  it  deal  invariably  with  the  ques- 
tion of  improvements  ? — His  value  is  not  the  only 
thing,  for  in  my  own  notebook  I take  down 
everything  that  the  tenant’s  valuer  proves  before 
me  ; I take  down  every  word  that  the  landlord’s 
valuer  proves  before  me,  and  occasionally  1 have 
recalled  them,  after  considering  the  case  before 
me  from  my  notebook  ; occasionally  I recall  them 
to  enable  me  to  arrive  at  a conclusion  as  a juror 
sitting  between  them.  I look  upon  myself  then 
as  being  in  the  position  of  a juror  finding  a 
verdict  between  those  different  gentlemen. 

11642.  When  your  valuer  has  reported  to  you 
that  there  have  been  improvements  made  by  a 
tenant,  and  that  there  has  been  an  increased 
letting  value  as  a result  of  those  improvements, 
have  you  had  to  consider  at  all,  having  regard  to 
the  case  of  Adams  v.  Dunseath,  how  that  in- 
creased letting  value  is  to  be  distributed  ? — Two 
or  three  times  I have.  That  is  not  an  easy  ques- 
tion; that  is  by  no  means  an  easy  question. 

11643.  I would  like  your  explanation,  but  just 
before  coming  to  it  I would  like  to  ask  you  this : 
Do  you  in  every  case  where  there  is  increased 
letting  value,  allow  in  the  first  place  to  the 
tenant  a percentage  upon  the  improvements  he 
has  made  ? — That  is  the  first  thing  to  be  done. 

1 1 644.  Now  continue  your  explanation,  please  ? 
— Then  comes  the  question  : who  is  to  derive 
the  benefit,  and  in  what  proportion,  of  the  im- 
proved value?  Much  the  larger  proportion  of 
that,  in  my  opinion,  should  go  to  the  tenant. 
The  proportion  that  ought  to  go  to  the  landlord 
must  vary  according  to  different  circumstances  ; 
the  amount  of  labour  that  was  required;  the 
character  of  the  improvement  in  itself,  and  all 
that ; but  as  a general  rule  (I  do  not  like  giving 
figures,  you  will  take  me  now  as  merely  giving 
them  at  haphazard)  I would  say  I would  give 
three-fourths  of  that  to  the  tenant. 

11645.  You  would  give  three-fourths  of  that  to 
the  tenant? — Yes. 

11646.  That  is  your  practice  ? — I will  not  say 
I measure  it  by  three-fourths. 

11647.  But  speaking  roughly  ? — Speaking 
roughly,  I daresay  it  woidd  average  about  that. 
Then  the  other  I give  to  the  landlord,  because  I 
believe,  rightly  or  wrongly  (of  course,  I am 
open  to  correction  upon  that  if  I am  wrong 
by  the  Court  of  Appeal),  the  capability  of  im- 
provement in  the  land  is  the  property  of  the 
landlord,  in  respect  of  which  he  is  entitled  to 
get  something. 

11648.  Of  course  you  do  not  give  the  tenant 
interest  upon  the  whole  of  the  outlay  that  he 
proves  before  you  ; you  ascertain,  in  the  first  in- 
stance, whether  that  outlay  has  created  an  in- 
creased letting  value  ? — If  it  has  not  made  an 
increased  letting  value  it  is  not  an  “ improvement” 
at  all. 

11649.  If  it  has  not  made  an  increased  letting 
value  it  is  not  an  improvement  at  all,  although  the 
tenant  may  have  expended  money  upon  it? — 
Under 
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Mr.  W.  Kenny — continued. 

Under  this  Statute,  as  I understand  it,  I do  not 
believe  there  is  an  “ improvement  ” then ; it 
must  add  to  the  annual  letting  value  if  it  is  an 

improvement.  . 

11650.  It  must  add  to  the  annual  letting  value? 
—Yes. 

11651-52.  Can  you  tell  us  what  the  percent- 
age is  that  you  allow  upon  what  is  proved  to  be 
the  tenants’  improvements  which  create  the  in- 
creased letting  value  ? — Never  less  than  5 per 
cent. 

11653.  How  far  have  you  known  it  to  go? — 

8 or  9 per  cent.  Where  I find  that  it  has  been 
really  a difficult  work,  and  that  it  has  been  done 
in  a good  workmanlike  manner,  I would  give 
him  more  than  his  5 per  cent. ; it  depends  very 
much  upon  the  character  of  the  work  and  the 
way  it  is  done. 

11654.  Now,  we  have  heard  from  a great 
number  of  witnesses  here  that  as  a general  rule 
throughout  Ireland,  as  soon  as  that  percentage 
is  laid  upon  the  improvement  there  is  little  or 
nothing  left  to  distribute  at  all  between  landlord 
and  tenant ; and  in  fact  one  witness  used  the  ex- 
pression that  he  considered  the  allocation  of  the 
increased  letting  value  over  and  above  the  per- 
centage is  a purely  academic  one ; do  you  concur 
in  that? — I do  not  like  to  lay  down  a general 
proposition;  but  I have  known  cases  where  there 
was  nothing  after  allowing  the  percentage.  You 
will  take  me  as  confining  my  answers  to  my  own 
experience ; I do  not  know  what  other  men  will 
find ; and  then  again  I wish  to  call  attention  to 
the  fact  that  I am  now  being  examined  very 
critically  upon  a difficult  subject  without  any 
preparation,  after  just  getting  a few  hours’  notice 
by  telegram  that  I was  to  be  here. 

11655.  Could  you  tell  us  anything  upon  the 
subject  of  the  deterioration  of  holdings  ? — Now 
you  have  come  upon  a very  difficult  subject,  for 
I have  had  cases  of  deterioration  before  me 
lately.  There  I felt  that  I was  doing  a hardship 
to  the  landlord,  and  I could  not.  help  it.  I 
believed  myself  bound  to  fix  a fair  rent  upon  the 
land  as  my  valuer  saw  it.  I am  upon  really  one 
of  the  most  difficult  questions  I have  to  deal 
with,  cases  of  deterioration. 

11656.  And  in  those  cases  of  deterioration 
that  came  before  you,  did  you,  notwithstanding 
the  deterioration,  fix  a rent  as  if  the  land  had  not 
been  deteriorated  ? — I did  not.  It  is  a question 
that  I hope  to  have  argued  before  me  some  day. 
I fixed  the  rent  on  the  land  as  my  valuer  saw  it ; 
but  I felt,  and  still  feel,  that  those  were  cases  in 
which  a hardship  was  done  to  the  landlord. 

11657.  The  tenant  in  those  cases  got  the 
benefit  of  his  deterioration  ? — Well,  there  again 
is  a difficult  thing.  The  tenant  had  run  down 
his  farm.  The  deteriorations  I speak  of  are 
cases  where  a man  has  been  meadowing  year 
after  year;  where  a man  has  been  taking  white 
crop  after  white  crop,  and  in  that  way  he  has 
deteriorated;  it  has  deteriorated  in  his  hands. 
The  only  thing  you  can  say  is  that  he  has  got 
whatever  money  value  (if  any)  arose  out  of  it 
in  his  pocket. 

Mr.  T.  M.  Healy. 

11658.  He  and  the  landlord? — Well,  he  and 
the  landlord,  certainly.  It  is  a question  I am 
most  anxious  to  hear  well  argued. 

0,122. 


Mr.  TV.  Kenny. 

11659.  But  it  comes  to  this,  does  it  not,  that 
if  the  tenant  by  a process  of  exhaustion,  after  a 
number  of  years  has  deteriorated  the  land,  your 
valuer  will  fix  the  value  of  the  land  as  he  finds 
it  ? — I do  not  see  what  else  he  can  do. 

11660.  Is  not  the  necessary  result  of  that  that 
the  tenant  has  got  the  benefit  of  the  exhaustion 
of  the  land? — He  has  got  the  benefit  of  the  over- 
cropping, any  benefit  there  is.  I am  not 
sufficient  of  a farmer  or  agriculturist  to  tell  you 
what  that  amounts  to. 

Mr.  Fuller. 

11661.  How  would  you  suppose  it  would  affect 
the  tenant  in  the  future  if  he  had  deteriorated 
the  land  in  his  hands  ? — I think  he  has  injured 
his  own  prospects. 

11662.  Exactly;  and  himself  more  than  his 
landlord,  I should  think  ? — My  difficulty  is  this  : 
I am  afraid  I am  holding  out  a bad  example  of 
this  kind  ; “ Tim  ” would  say  that  “ Pat  ” has 
got  his  farm  cheaper  by  doing  so ; and  in  that 
way  I am  afraid  it  may  have  a bad  effect.  I tell 
you  what  I have  done ; but  I should  like  to  see 
some  solution  or  way  out  of  it,  and  at  present  I 
do  not  see  any. 

Mr.  TV.  Kenny. 

11663.  We  must  clear  up  this  which  has  been 
put  to  you  : Who  is  the  person  injured  by  the 
land  being  valued  in  the  hands  of  the  tenant  as 
it  is  after  deterioration  ? — 1 think,  the  landlord. 

11664.  Of  course  it  is  the  landlord.  Is  not 
there  a lower  rent  fixed,  in  consequence  of  the 
deterioriation,  for  the  15  years’  term? — There  is 
a lower  rent  fixed  for  the  landlord  than  would 
have  been  fixed  if  the  farm  had  been  properly 
cultivated  and  tilled. 

11665.  And  for  the  15  years’ term  fixed  by 
the  Land  Commission  he  pays  that  lower  rent? 
— He  does. 

Mr.  T.  W.  Russell. 

11666.  Have  you  read  the  evidence  given 
before  the  Committee  at  all  ? — No,  very  little. 

11667.  Are  you  aware  that  every  Sub-Com- 
missioner that  has  been  examined  has  distinctly 
stated  that  they  would  not  allow  the  tenant  for 
deterioration,  and  that  they  would  take  very 
good  care  the  man  should  suffer  for  his  deterio- 
ration?— I am  very  glad  to  hear  it.  We  have 
only  had  two  or  three  cases  of  deterioration 
lately,  and  those  from  a particular  part  of  the 
country  ; the  valuer  called  my  attention  to  it, 
and  in  one  or  two  of  the  cases  I reduced  his 
valuation. 

Mr.  Hayes  Fisher. 

11668.  Are  you  aware  that  your  own  valuer 
stated  that  the  landlord  would  be  the  sufferer  in  a 
case  of  deterioration  ? — l say  so  too.  My  diffi- 
culty is  what  I am  to  do,  having  regard  to  the 
language  of  the  Statute  ; 1 am  to  administer  the 
law,  and  not  to  do  what  I would  wish  to  do.  I 
look  upon  it  as  a most  difficult  question. 

Mr.  TV.  Kenny. 

11669.  I quite  agree  with  you  ?— I do  not 
wish  to  be  misunderstood;  when  I am  speaking  of 
deterioration,  I am  speaking  of  exceptional  cases  ; 
1 have  only  had  a few  in  one  particular  part  of 
the  country. 

4 G 2 11670.  One 
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Mr.  Clancy. 

11670.  One  or  two  altogether? — I think  I 
have  had  three  or  four. 

Mr.  W.  Kenny. 

11671.  At  any  rate,  whatever  the  number  is 
that  has  come  before  you,  you  have  adopted  a 
uniform  ride  ? — I have,  in  doing  what  I believed 
to  be  my  duty. 

11672.  In  any  of  the  Cork  cases  that  have 
come  before  you  has  there  been  any  evidence  of 
contribution  otherwise  than  by  remission  of  rent 
by  the  landlord  for  the  tenant’s  improvements  ? — 
Oh,  yes ; I have  had  cases  before  me  of  buildings 
where  the  question  is  : Does  the  landlord  claim 
the  buildings?  Then  it  has  turned  out  that  the 
buildings  were  built  by  the  tenant,  and  in  many 
cases  1 have  1'ound  that  the  tenant  built  the  walls 
and  the  landlord  gave  what  is  called  slate,  and  he 
gave  the  roofing  (the  slate  and  the  timber  for  the 
roof)  ; and  the  same  observation  applies  in  the 
case  of  out-offices,  where  the  landlord  gave  zinc 
or  corrugated  iron  for  the  roof's  they  put  on  ; 
then  you  take  the  value  of  each  and  give  the 
tenant  his  value. 

11673.  Did  you  allow  anything  to  the  landlord 
for  what  he  contributed  ? — Very  little ; I look 
on  it  that  the  improved  security  he  has  got  for  his 
rent  by  that  little  contribution  has  recompensed 
him. 

11674.  I think  you  told  us  that  you  considered 
yourself  rather  fortunate  in  not  having  any  dis- 
pute in  any  of  the  cases  before  you  upon  the 
question  of  the  presumption  of  improvement.  In 
your  experience  do  you  find  that  the  tenants 
have  any  difficulty  in  proving  the  outlay  that 
they  have  made  upon  the  improvement? — As 
far  as  I am  aware,  lie  has  not ; of  course  he  may 
have  done  things  that  I never  hear  of,  but  in 
those  that  he  has  brought  before  me  I have  not 
found  any  difficult)'. 

11675.  You  have  said  that  on  the  big  estates, 
of  course,  records  are  kept? — Yes;  records  are 
kept. 

11676.  But  when  you  come  to  deal  with  the 
smaller  estates,  small  landlords,  do  you  find  that 
the  tenants  are  quite  as  well  equipped  in  the 
way  of  proof  as  the  small  landlords  ? — I will  not 
say  “ quite  as  well,”  because,  after  all,  the  land- 
lord has  books  of  some  kind  or  another. 

11677.  What  is  the  class  of  evidence  that  the 
tenant  usually  gives  upon  the  subject  of  improve- 
ments ; is  it  the  evidence  of  his  labourers,  coupled 
with  his  own  direct  evidence? — That  depends 
very  much  upon  the  age  of  the  improvement.  If 
it  is  drainage,  why  then  the  valuer  opens  the 
drain  here  and  there,  studies  the  outlet  of  the 
drain  and  all  that,  and  then  he  forms  his 
opinion  as  to  whether  there  is  a sufficient  outlet 
in  the  drains  for  main  drains.  There  is  a wood 
deal  of  technicality  in  all  those  things.  °Thc 
fact  that  the  drains  are  there,  and  the  fact  that 
the  tenant  says,  “ I did  the  work,”  has  been  quite 
sufficient ; and  the  landlord  has  notice  that  it 
is  going  to  be  claimed  for ; it  is  put  on  the 
back  of  the  originating  notice ; he  has  notice 
that  the  tenant  is  about  to  claim  that  improve- 
ment. 1 do  not  remember  a case  in  which  it  has 
been  disputed.  1 have  never  been  thrown  back 
upon  the  doctrine  of  presumption  myself. 


Mr.  W.  Kenny — continued. 

11678.  When  your  valuer  goes  upon  the  land 
is  he  accompanied  by  the  representative  of  the5 
landlord  and  of  the  tenant,  or  is  he  unaccom- 
panied ? — Before  he  goes  he  sends  notice  to  the 
landlord  and  the  tenant  that  he  will  be  there  on 
such  a day.  He  has  that  instruction  from  me  that 
he  should  give  notice  beforehand  ; if  possible 
three  day  s’  notice  ; and  ver  y often  he  gives  more. 
He  gives  notice  the  moment  he  himself  gets 
notice  that  he  is  to  go.  As  a general  rule,  he 
has  someone  representing  the  landlord  and  the 
tenant  with  him ; sometimes  he  tells  me  the 
landlord  does  not  meet  him ; but,  as  a general 
rule,  both  parties  are  before  him. 

11679.  And  then  tl  le  tenant  points  out  what 
he  alleges  are  his  improvements? — Yes. 

11680.  And  your  valuer  tests  his  statements 
on  the  land? — Yes. 

11681.  I do  not  know  whether  you  can  tell 
us  anything  about  the  changes  in  the  rents  that 
were  fixed  since  1887  as  compared  with  the  pre- 
vious years  ?— If  I had  looked  into  it  a little  I 
could. 

11682.  Speaking  roughly  and  generally,  do 
you  find  that  you  are  obliged  now  to  fix  lower 
rents  than  you  would  have  fixed  previous  to 
1887  ? — No,  not  before  1887. 

11683.  Well,  1886? — Oh,  yes;  before  1886 
I do. 

11684.  Do  you  attribute  that  to  the  fall  in 
prices? — For  what  my  opinion  is  worth,  I do  at- 
tribute it  to  the  fall  in  prices. 

11685.  One  question  upon  the  subject  of  town 
parks.  Have  you  considered  this  question  of 
town  parks,  and  the  advisability  ot  at  all  extend- 
ing legislation  with  x-eference  to  them  ? — 1 will 
give  you  the  same  answer  as  I gave  to  the 
gentleman  who  asked  me  about  that  before. 
With  reference  to  town  parks,  the  way  I look 
upon  it  is  this  (I  would  rather  speak  in  general 
terms  than  be  talking  of  particular  instances) : 
The  framers  of  the  Act  knew  what  they  were 
about;  they  un  erstood  the  question  they  were 
dealing  with,  and  they  laid  it  down  in  the 
Statute  that  they  were  only  dealing  with  agri- 
cultural holdings.  A town  park,  as  I understand 
it,  is  not  an  agricultural  holding.  The  framers 
of  the  Statute  (and  I must  suppose  that  the  law- 
makers understand  what  their  duty  is)  took  the 
same  view  of  it ; and  I think  they  are  right, 
because  if  a man  living  in  a town  takes  a field  near 
to  the  town  (as  I said  before ) for  the  purpose  of 
enabling  him  to  give  butter  and  milk  that  he 
can  rely  upon  to  his  family,  and  has  a horse,  and 
wishes  to  have  some  outlet  for  the  manure  of  his 
stable,  and  all  that,  and  that  it  really  makes  a 
part  of  his  oivn  establishment,  I do  not  call  that 
an  agricultural  holding. 


Mr.  M'Cartan. 

11686.  You  are  aware  that  they  would  not'* 
deal  with  leases  in  1881,  but  that  they  had  to  do 
that  afterwards  in  1887  '! — I was  one  of  those  who 
recommended  that  they  should,  but  I do  not 
think  the  same  reasoning  would  apply,  because 
once  it  is  said  that  they  are  to  deal  with  agri- 
cultural holdings,  a holding  did  not  cease  to  be 
agricultural  because  there  was  a lease. 

11687.  Is 
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Mr.  T.  IV.  Russell. 

11687.  Is  it  not  the  fact  that  the  one  was  a 
contract  under  seal,  the  other  nothing  of  the 
kind? — I suppose  there  was  something  under, 
seal. 

Mr.  7’.  M.  Healy. 

11688.  You  recommended,  did  you  not,  that 
all  town  parks  should  be  abolished  that  were  less 
than  five  statute  acres  in  size,  and  adjoining  towns 
containing  less  than  5,000  inhabitants? — We  did 
that  because  we  thought  it  would  be  well  to  put 
a definition  of  that  kind  in  the  Act,  rather  than 
leave  it  to  the  arbitrary  judgment  of  indi- 
viduals. 

Mr.  W.  Kenny. 

11688.  Does  the  question  as  to  the  class  of 
persons  who  would  be  the  owners  of  these  town 
parks  enter  into  your  mind  and  influence  any 
observation  you  make  ? — I do  not  think  so. 

11690.  1 think  it  was  you  that  decided  the 
case  of  Crookshank  v.  Law  ? — I did  indeed 
decide  that,  and  the  Commission  reversed  me, 
and  the  Court  of  Appeal  set  me  up  again ; I 
remember  that  case  ; it  was  up  near  Port  rush. 

11691.  I remember  it  also,  as  1 argued  it? — 
I remember  the  Land  Commission  reversed  me, 
and  the  Court  of  Appeal  reversed  the  Land 
Commission.  That  was  rather  a peculiar  case. 

11692.  That  was  the  case  of  the  solicitor 
tenant.  We  have  had  all  the  facts  of  it? — I did 
not  decide  it  as  I did  because  he  was  a solicitor. 

11693.  But  he  was  a solicitor? — He  was  a 
solicitor.  He  had  built  a very  fine  house. 
Between  him  and  the  sea  there  was  a bit  of 
sloping  grass  land,  which  he  wished  to  take  in  as 
a little  bit  of  pleasure  ground  for  his  house ; he 
also  had  the  terror  before  his  mind  that  another 
gentleman  was  in  treaty  to  get  a building  lease 
for  that  bit  of  ground,  which  would  build  him  in 
from  the  sea.  I remember  the  case  very  well. 

11694.  I do  not  know  whether  you  can  tell 
us  anything  about  the  sales  of  tenants’  interests, 
where  tenants  have  had  rents  fixed.  Can  you 
tell  us  anything  about  the  amounts  for  which 
these  have  sold  in  the  open  market  ? — All  I know 
about  that  is  that  I see  in  the  newspapers  that 
such-and-such  lands  have  been  sold  at  such-and- 
such  prices.  I have  no  other  means  of  knowing 
anything  about  it.  I see  in  the  papers  that  are 
open  to  all  of  us  the  large  prices  obtained  for 
tenants’  rights  sold  ; that  is  all  I know. 

11695.  I do  not  know  whether  you  know  that 
there  have  been  a good  many  cases  in  Cork  ? — 
Yes. 

11696.  In  the  local  Cork  papers? — Yes; 
those  are  the  papers  I principally  read. 

11697.  Have  you  observed  how  many  years’ 
purchase  are  obtained  under  these  judicial  rents  ? 
— I have  not.  I merely  look  at  it  and  pass  on. 

I am  afraid  I have  not  been  giving  that  exhaus- 
tive attention  to  these  subjects  that  I ought  to 
have  given. 

Mr.  Sexton. 

11698.  I think  you  said  that  there  is  no  arrear 
in  your  Court  ?— No,  there  is  not. 

11699.  But  there  is  next  to  no  business  in  it? 

• — Next  to  no  business. 

11700.  Yes;  laud  business? — I am  giving  you 

0.122. 


Mr.  Sexton — continued. 

the  fact  that  within  two  years  I have  had  207 
cases. 

11701.  Last  year,  according  to  the  Return, 
you  heard  62  cases  ? — I am  giving  them  to  you 
up  to  date  from  July  1892  to  July  1894,  since 
my  appointment.  How  they  are  distributed,  I 
cannot  tell  you. 

11702.  There  seems  to  be  a tendency  rather 
to  remove  business.  Whilst  you  had  only  62 
cases  last  year,  I see  there  were  248  appeals  from 
you  ? — That  could  not  be,  you  know. 

11703.  From  the  whole  county? — There  are 
two  ridings  in  the  county,  East  and  West.  They 
are,  you  know,  separate.  Since  I sat  in  the  East 
Riding  of  Cork  there  have  been  38  appeals  in 
the  two  years.  I have  actually  heard  and  deter- 
mined 155  cases  in  those  two  years,  and  there 
have  been  38  appeals. 

11704.  It  would  seem  that  in  the  whole  period 
since  the  passing  of  the  Land  Act,  out  of  about 
4,500  cases  lodged,  nearly  3,000  of  them  have 
been  taken  up? — I cannot  tell  you.  I know 
there  have  been  some  statistics  published  lately 
about  returns  which  have  given  great  dissatisfac- 
tion in  the  Peace  Offices,  and  other  places. 

11705.  That  is  another  matter  '/ — I really 
could  not  tell  you  anything  about  that. 

11706.  Are  the  cases  taken  up  from  you  as 
of  course  when  the  landlord  wishes  ? — I believe 
so.  I believe  the  moment  he  serves  his  notice  of 
the  wish  to  transfer  from  one  court  to  the  other, 
unless  the  tenant  shows  cause,  it  goes  up  as  of 
course.  I believe  that  is  the  practice. 

11707.  The  result  is  that  in  1894  there  were 
60  cases  only  in  the  whole  of  Cork  left  to  be  tried 
in  your  Court? — I think  there  must  be  some 
mistake  in  that. 

11708.  I am  giving  you  the  official  figures.  I 
am  giving  you  the  record  from  the  Peace  Office  ? 
— I am  sorry  they  did  not  distribute  the  207 
cases  for  the  two  years.  Any  information  1 can 
get  you  with  reference,  to  the  figures,  if  you  will 
only  let  me  know,  I will  have  it  done  the  moment 
I get  back. 

11709.  Kindly  send  them? — If  you  will  allow 
me  to  take  down,  by-and-by,  the  information 
you  wish  to  get,  I will  do  so. 

11710.  About  arrears,  the  Lord  Chancellor 
says  that  in  the  two  Ridings,  from  the  29th 
August  to  the  29th  March,  the  Land  Commission 
show,  according  to  their  record,  2,034  cases  in 
arrear.  It  appears  that  your  clerk  of  the  peace 
does  not  send  the  orders  ?— There  was  some  con- 
fusion about  that.  I remember  the  Lord  Chan- 
cellor sent  round  a circular  about  that.  The 
moment  I got  a copy  of  that  circular  1 sent  for 
the  clerk  of  the  peace,  and  between  the  Peace 
Office  and  the  Commission  people  there  is  some 
friction  or  other ; 1 do  not  know  what  it  is. 
Each  party  throws  the  blame  on  the  other.  The 
Peace  Office  say  that  they  have  forwarded  every- 
thing ; and  all  I can  say  is,  as  to  the  Peace  Office 
in  the  County  Cork,  that  I do  not  believe  there 
is  a better  clerk  of  the  peace  anywhere. 

11711.  Have  you  power  to  instruct  the  clerk 
of  the  peace  ? — Certainly  : he  is  an  officer  of 
mine. 

11712.  Have  you  instructed  him  to  send  the 
orders  forward  ? — The  moment  I got  the  circular 
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that  the  Lord  Chancellor  issued  I sent  for  him 
at  once  and  asked  for  an  explanation,  and  he 
satisfied  me  that  there  was  no  default  in  his 
office.  Rivalries  take  place  between  the  offices 
that  I really  do  not  understand.  Any  gentleman 
who  is  acquainted  with  Cork  would  know  that 
we  have  a most  efficient  officer  indeed  in  the 
clerk  of  the  peace  there. 

11713.  You  have  said  that  you  have  no  expe- 
rience as  an  agriculturist  ? — No. 

11714.  Have  you  had  any  experience  as  a 
landlord  ? — I am  a very  small  landlord,  I am 
sorry  to  say. 

11715.  Have  you  any  tenants? — I suppose  I 
have  about  17  or  18. 

11716.  What  county  ; Kerry,  I think,  is  not 
it  ? — Yes. 

11717.  Are  they  statutory  tenants ; have  they 
come  into  Court  ? — Some  are  statutory,  some 
are  not.  I have  some  tenants  who  would  not  go 
into  Court,  they  would  be  afraid  of  their  rents 
being  fixed  higher. 

11718.  Afraid  of  what  ? — I think  they  would 
much  prefer  their  rents  as  they  are.  • 

11719.  Did  those  who  went  in  get  reductions? 
— Small  reductions. 

11720.  Do  you  give  abatements?  — Large 
abatements. 

11721.  You  do? — I do;  in  the  bad  times  I 
gave  large  abatements,  which  I have  continued. 

11722.  What  abatements,  may  I ask  ? — I gave 
up  to  about  30  per  cent. 

1172.  . There  appears  to  be  a very  curious 
difference  in  practice  between  yourself  and  the 
County  Court  Judge  of  Kerry  ? — I have  read 
.Judge  Shaw’s  evidence,  and  reading  from  his 
evidence  (Mr.  Morley  was  kind  enough  to  send 
it  me  last  night),  it  appears  that  there  is  a very 
great  difference  in  practice. 

11724.  He  acts  invariably  upon  the  report  of 
his  valuer? — So  I see. 

11725.  After  the  case  is  heard,  he  asks  the 
valuer  whether  the  hearing  has  made  any  im- 
pression upon  his  mind,  the  evidence?— So  I 
gather  from  his  evidence. 

11726.  And  he  accepts  the  mind  of  the  valuer 
as  to  any  change  that  should  be  made,  so  that,  in 
point  of  fact,  in  Kerry  the  Judge  takes  the  evi- 
dence and  the  valuer  hears  the  case.  Is  that  a 
fair  inference  ? — W ell,  I would  rather  not  speak 
about  that. 

11727.  At  any  rate,  in  Kerry  that  appears  to 
be  so? — You  have  Judge  Shaw’s  evidence  before 
you,  and  you  will  excuse  my  saying  that  I do 
not  wish  to  comment  upon  it.  I think  my  own 
the  better  practice  ; that  is  all  1 say. 

11728.  The  valuer  sits  with  you  in  Court?  — 
Oh,  yes  ; he  sits  with  me  on  the  Bench. 

11729.  Do  you  ask  him  what  impression  the 
evidence  has  made  upon  his  mind  ? — Always  ; 
and  I have  his  notes  before  me  : “ The  farm  of 
Blackacre,  field  No.  1 ” ; and  so  on.  You  know 
there  are  maps.  I take  it  field  by  field.  If  I 
see  much  difference  between  him  and  either  of 
the  valuers  before  me,  I at  once  call  his  attention 
to  it,  and  ask  him  to  give  me  an  explanation 
about  it;  and  then  very  frequently,  if  there  is 
much  difference,  I call  the  attention  of  the  party 
valuers  to  it,  and  I hear  what  they  all  have  to 
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say.  I take  the  fullest  possible  note  I can  of  it; 
then  I consider  it  as  a juror  sitting  between  ex- 
pert witnesses ; I do  the  best  I can  between 
them. 

11730.  Do  you  ask  him  to  put  into  figures  the 
effect  of  the  evidence  on  his  mind  ? — I do. 

11731 . You  know  you  are  not  an  agriculturist  ? 
— No.  Sometimes  I do  ask  him  to  do  that,  and 
he  has  done  it,  and  sometimes  I have  reduced  his 
value. 

11732.  As  a rule  do  you  accept  what  he 
suggests  ? — As  a rule  ; I do  not  accept  it  because 
he  has  said  it ; I accept  it  because,  as  a rule,  I 
think  it  fair,  having  heard  the  case. 

11733.  No  ; but  as  a matter  of  practice  ? — As 
a general  rule  I find  that  he  is  a very  fair  man. 

11734.  Are  you  speaking  now  of  Mr.  Heard  ? 

• — Yes,  of  Mr.  Heard. 

11735.  He  told  us  that  he  valued  for  the  land- 
lords up  to  1881  ? — I did  not  know  that. 

11736.  You  never  inquired? — I never  in- 
quired. I found  him  there  when  I went  to  the 
county,  and  I continued  the  staff;  I would  con- 
tinue him  until  I saw  reason  to  get  rid  of 
him. 

11737.  I understood  there  were  two  valuers 
there  before  your  time  who  have  not  been  em- 
ployed since,  Mr.  Roberts  and  Mr.  Byrne  ?— 
Mr.  Byrne  has  had  a serious  attack  of  illness. 

11738.  Mr.  Roberts?  — Mr.  Roberts  I have 
never  employed.  Is  he.  still  a valuer  ? 

11739.  That  is  what  I am  asking  you? — I 
have  never  employed  him. 

11740.  In  selecting  a valuer,  you  never  asked 
whether  he  had  been  in  the  habit  of  valuing  for 
landlords  before  ? — What  I generally  try  to  do 
is  to  get  the  valuer  who  is  most  conversant  with 
the  district.  Now  there  is  a place  called 
Kanturk. 

11741.  1 do  not  think  you  need  go  into  details  ? 
— I want  to  tell  you  what  I am  doing.  There  I 
did  ask  the  Commissioners  (and  they  have  done 
it  for  me)  to  appoint  a gentleman,  Mr.  Maloney. 
I did  that  because  he  resided  in  that  part  of' 
Ireland ; he  was  strongly  recommended,  and  I 
believed  he  would  give  great  confidence  and  faith 
in  the  district  if  he  were  appointed  a valuer.  He 
was  appointed  a valuer,  and  he  sat  with  me  last 
Sessions.  He  is  acquainted  with  large  agricul- 
tural farms  and  grass  holdings,  such  as  they  have 
there.  I thought  it  advisable  to  have  a man 
living  there,  as  Mr.  Maloney,  and  I got  him 
appointed. 

11742.  Practically  it  would  appear  that  the 
opinion  of  the  valuer  is  as  potential  in  your 
Court  as  in  Kerry,  in  the  long  run  ? — I will  not 
say  that. 

11743.  So  far  as  value  is  concerned  ? — I differ 
from  him,  and  have  differed  from  him.  I some- 
times reduce  his  valuation. 

11744.  Much? — No. 

11745.  You  say  that  Mr.  Heard  is  usually 
employed  by  you  ? — Y es,  by  me. 

11746.  You  also  say  that  the  question  of  pre- 
sumption does  not  come  up  before  you ; the 
improvements  of  the  tenant  are  not  questioned  ?— 
W hat  I said  was  this  : that  what  lawyers  call 
the  doctrine  of  presumption  I have  never  had  to 
draw  upon,  or  to  apply  it  to  the  cases  before  me, 
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for  any  improvements  that  have  been  dealt  with 
before  me  have  not  been  questioned.  I have 
really  found  that  the  landlords  there  have  not 
been  standing  in  the  way  of  the  tenants  coining 
in.  I rather  think  they  have  been  giving  every 
encouragement  to  the  fixing  of  judicial  rents,  as 
far  as  I can  see. 

11747.  Do  you  see  any  objection  to  a rule  of 
law  that  the  presumption  should  be  that  the 
tenant  had  made  the  improvements,  visible  and 
valuable,  unless  there  was  proof  to  the  contrary  ? 
— I should  like  to  consider  that  a little  before  1 
answered  it. 

11748.  I understand  from  your  practice  that  is 
what  turns  out  to  be  the  case? — Practically  it 
comes  to  that,  but  I do  not  think  myself  there 
would  be  much  harm  in  that. 

11749.  In  making  the  law  according  to  the 
facts  ? — I do  not  see  that  there  would  be  much 
harm  in  that.  When  Isay  “much harm”  in  it,  I 
mean  to  say  I do  not  think  I would  be  doing  any 
wrong  to  the  landlord. 

11750.  Are  you  aware  that  your  own  valuer, 
Mr.  Heard,  told  us,  that  when  he  found  any 
reclamation  upon  the  map  in  1848,  he  never  gave 
it  to  the  tenant? — I do  not  follow  you. 

11751.  He  takes  with  him  on  to  the  farm,  the 
ordnance  map  of  1848  ? — Yes. 

11752.  If  he  finds  on  that  map  a reclamation 
then  done  on  the  farm,  he  gives  the  whole  value 
to  the  landlord  ? — What  I have  understood  from 
him  about  that  is  ibis  : the  Ordnance  Survey 
in  Cork,  I think,  was  in  1842,  and  if  he  finds  that 
the  improvement  was  done  in  1842,  if  he  arrives 
at  that  conclusion,  he  then  comes  to  the  conclusion 
that  that  was  done  in  1842. 

11753.  Why  should  that  be  done  ? — Because 
if  an  improvement  is  made  in  1842,  you  see  it  on 
the  map  of  1842  ; there  it  is. 

11754.  There  it  is;  and  why  should  he  pre- 
sume that  the  tenant  did  not  make  it? — If  you 
take  the  period  of  enjoyment,  and  apply  the 
value  to  that  period  of  enjoyment,  if  it  were 
•worth  anything,  they  would  have  paid  themselves 
since  1842. 

11755.  In  the  period  of  enjoyment  since,  you 
mean  ? — Yes. 

11756.  That  is  presuming  in  every  case,  no 
matter  what  the  improvement  was,  or  how  much 
it  added  to  the  letting  value  of  the  soil,  that  the 
enjoyment  since  the  improvement  was  made  will 
have  compensated  the  tenant  for  making  it  ? — 
Drainage,  as  1 have  heard  very  competent  men 
say. 

11757.  Reclamation  we  are  on  ? — Reclamation 
drainage  is  one  species. 

11758.  It  is  part  of  it? — It  has  never  been 
raised  before  me  at  all.  I have  never  heard 
anyone  dispute  or  quarrel  with  Mr.  Heard’s 
report  to  me  ; they  have  never  done  it. 

11759.  At  any  rate  you  say  that,  looking  to 
the  fact  that  the  tenant  does  make  improvements, 
and  to  the  difficulty  of  proof,  you  would  see  no 
hardship  in  a general  rule  that  the  improvements 
causing  the  value  should  be  presumed  to  be  his 
unless  the  landlord  proved  the  contrary  ? — I do 
not  see  any  reason  why  it  should  not  be  so. 

11760.  I think  you  were  one  of  the  Committee 
of  County  Court  Judges  who  drew  up  this  form 
that  has  been  used  by  the  valuers? — There  have 
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been  so  many ; but  if  you  ivill  allow  me  to  see  it 
I will  tell  you. 

11761.  Your  name  is  to  it,  “ J.  C.  Neligan.” 
The  principle  is  that  you  fix  a rent  per  acre?— 
We  fix  a rent  per  acre  ? 

11762.  Yes?— We  do. 

11763.  I do  not  think  you  need  go  further  ? — 
The  rent  is  not  an  acreable  rent.  Practically 
speaking,  what  I wish  is  to  have  each  acre  on  the 
farm  valued  as  well  as  I can ; then  to  tot  it  up 
for  the  purpose  of  arriving  at  a general  result. 
You  would  scarcely  perhaps  call  that  an  acreable 
rent.  It  depends  entirely  upon  what  a man 
means  by  an  acreable  rent.  To  that  extent  it  is 
an  acreable  rent. 

11764.  You  distinguish  between  gross  and  net 
value  ? — Yes. 

11765.  You  could  not  put  a figure  upon  it? — 
I could  not. 

11766.  You  could  not  calculate  that  ? — Not  as 
a rule ; you  could  not  take  an  average. 

11767.  That,  of  course,  gives  you,  I appre- 
hend, the  gross  value  of  the  farm  ? — I take  it  so. 
Remember  that  the  value  is  a matter  the  Legis- 
lature has  not  put  upon  me,  except  as  sitting  as  a 
juror  between  different  valuers. 

11768.  But  you  do  sit  as  a juror? — Yes,  as 
between  different  valuers. 

11769.  And  do  you  determine  it? — Yes,  as  a 
juror. 

11770.  Now,  will  you  tell  me,  following  out 
your  scheme  in  this  form ; valuing  per  acre  ; 
having  regard  to  the  total  value,  how  it  is 
possible  on  a tillage  farm  to  exclude  the  value  of 
buildings  ? — Suppose  I go  to  this  table  ( referring 
to  the  table  at  which  the  Witness  sat),  and  l find 
that  there  is  a building,  and  I go  and  value  the 
acres  of  the  farm ; I do  not  value  that  bit. 

11771.  How  do  you  value  the  rent  per 
acre  of  the  produce  ? — According  to  acreage 
measure  ? 

11772.  Yes? — This  table  I lake  for  the  sake 
of  illustration,  as  a farm  ; here  are  the  buildings 
on  it ; the  buildings  are  made  by  the  tenant ; in 
point  of  fact,  for  those  he  is  charged  no  rent, 
practically  speaking. 

11773.  That  is  just  the  point  in  dispute.  To 
remove  doubt,  can  you  see  any  objection  to 
drafting  a new  form  in  which  you  would  value 
the  building  and  the  land  together  as  a going 
concern  ? — I do  not  think  in  county  Cork  my 
valuers  act  much  upon  this  form  now.  The 
Land  Commission  never  furnished  us  with  this 
form  even ; the  valuers  have  what  are  called  the 
pink  forms  sent  to  them  by  the  Land  Commis- 
sion, and  the  report  to  me  is  upon  the  Land 
Commission  form. 

11774.  It  is  not  the  form  used  by  the  Sub- 
Commissioners? — I could  not  tell  you  whether 
our  form  is  the  same  as  that  of  the  Sub-Com- 
missioners. 

11775.  I can  tell  you  it  is  not,  nor  any  tiling 
like  it? — We  use  a form  sent  down  by  the  Com- 
missioners for  our  valuers.  They  have  super- 
seded ours,  and  they  have  sent  down  a form  for 
our  valuers. 

11776.  Why  should  not  you  value  the  whole 
farm  as  a going  concern ; if  the  tenant  has 
buildings,  take  off  the  value  of  them,  and  if  the 
landlord  has  them,  let  the  matter  stand  ? — 
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Because  1 think  the  other  gives  me  a better 
idea. 

11777.  The  impression  it  gives  me  is  that  the 
landlord  gets  rent  twice ; the  tenant  is  always 
rented  upon  them  ? — That  is  how  different  men 
look  upon  different  matters.  It  does  not  strike 
me  in  that  way. 

11778.  Would  it  not  be  important  to  get  rid  of 
suspicion  ? — But  I do  not  see  any  suspicion 
myself. 

11779.  There  is  suspicion  abroad  upon  the 
subject  ? — There  may  be. 

11780.  Is  itnot.  desirable  that  justice  should  be 
above  suspicion  ? — If  I were  to  alter  the  pratice 
of  my  Court  to  meet  every  case  of  fancy  sus- 
picion that  arises  amongst  a very  suspicious 
people,  1 think  I should  find  myself  very  busy. 

11781.  Bo  not  you  think  the  tenant  farmers 
of  Ireland  in  all  the  circumstances  are  entitled 
to  regard  the  administration  of  justice  with  a 
somewhat  critical  eye  ? — If  they  look  upon  me 
with  suspicion  I think  their  suspicion  is  ill- 
founded. 

11782.  You  think  a rent  per  acre,  measured 
by  the  value  of  produce,  can  be  safely  applied  to 
the  valuation  of  the  land  of  a farm,  and  will  not 
include  any  part  of  the  buildings  ?—  The  mode  of 
valuing,  and  the  process  of  valuing,  the  Legisla- 
ture has  removed  from  me  and  vested  in  others. 
I am  very  subservient  to  the  law. 

11783.  You  make  no  suggestion  for  the  amend- 
ment of  it? — Except  that  it  requires  no  amend- 
ment. 

11784.  You  wish  to  encourage  the  tenants. 
What  is  your  practice  in  regard  to  the  letting 
value  of  improvements,  or,  rather,  what  instruc- 
tions have  you  given  to  your  valuer  in  disposing 
of  the  letting  value  of  improvements  ? — I do  not 
follow  your  question. 

11785.  What  instructions  have  you  given  to 
your  valuers  as  to  how  they  are  to  act  in  dispos- 
ing of  the  letting  value  of  improvements  ? — I 
have  given  them  no  instructions  upon  the  ques- 
tion of  value,  because  I have  no  right  to  instruct 
them. 

11786.  No  right  to  instruct  them  ? — No,  the 
law  does  not  give  me  that  power. 

11787.  You  say  that,  after  giving  the  tenant 
an  allowance  for  his  outlay,  you  would  give  him 
three-fourths  also  of  the  rent? — Remember,  I 
took  that  as  a guess  figure ; I certainly  give 
him  a large  proportion  of  the  rent. 

11788.  You  do? — Yes. 

11789.  Now,  I want  to  know  how  you  do  it  ? — 
In  calculating  the  rent. 

11790.  Each  valuer  in  his  report  gives  the 
capital  value  of  the  inipi'ovement ; the  outlay  ? 
— An  improvement  is  no  improvement  until  you 
sec  that  it  adds  to  the  annual  letting  value  of 
the  land.  You  then  have  to  find  out  how  much 
it  adds  to  the  annual  letting  value. 

11791.  Where  does  he  put  that;  does  that 
appear  on  the  report  ? — The  report  sent  down  to 
him  by  the  Commissioners  falls  short  of  that; 
but  in  the  report  he  makes  up  for  me,  and  which 
he  puts  before  me,  and  which  I copy  in  my  own 
book,  that  occurs  where  I have  to  deal  with  the 
question  of  improvement. 

11792.  Does  he  put  into  his  book  the  letting 
value  added  by  reason  of  the  improvement  ? — I 


Mr.  Sexton — continued. 

cannot  tell  you  whether  there  is  a formula  that 
he  appeals  to  in  every  case,  because  I have  not 
got  his  books  before  me ; but  I tell  you  that  is 
the  result  when  I have  to  deal  with  improve- 
ments. 

11793.  Unless  you  know  what  is  the  letting 
value  due  to  the  improvement,  how  can  you  take 
it  into  account  ? — I get  at  that  value  ; but 
whether  every  report  of  his  follows  a particular 
form  or  not  is  another  matter.  I say  there  is  no 
such  form.  If  I want  to  get  it  I must  find 
from  him  (and  I do  find  from  him)  the  increased 
letting  value  of  the  farm  in  consequence  of  such 
a transaction.  Then,  as  I understand  the  law, 
that  increased  annual  value  of  the  farm  I have 
to  divide  between  the  parties  according  to  their 
respective  interests.  The  larger  interest  is  that 
of  the  tenant;  and  the  proportion  of  the  interests, 
I think,  must  vary  very  much  according  to  indi- 
vidual cases.  As  I have  said  before,  in  many 
cases  of  these  improvements  you  have  not  only- 
to  look  at  the  work  done  and  the  present  annual 
increase,  but  you  must  look  at  the  character  of  the 
work  and  see  the  workmanlike  manner  in  which 
it  is  turned  out. 

11794.  When  you  find  that  there  is  letting 
value  after  the  outlay  is  repaid,  do  you  usually 
give  the  greater  part  of  it  to  the  tenant? — 
Oh,  yes. 

11795.  You  do  ? — Yes. 

11796.  You  think  his  interest  is  greater  than 
that  of  the  landlord  ? — I do.  What  occurs  to 
me  is  this:  We  will  take  it  for  the  sake  of  argu- 
ment that  farm  is  increased  10?.  a year.  Very 
well ; I have  to  distribute  that  10?.  a year.  I 
believe  the  occupier  of  that  farm  has  fixity  of 
tenure ; he  has,  and  having  regard  to  what  has 
gone  before,  it  would  be  unfair  to  divide  that 
half-and-half  between  them;  I ought  to  give 
the  tenant  more  than  I do  the  landlord.  Then 
as  to  the  proportion  in  which  I would  divide 
that,  1 am  very  much  influenced  by  the  character 
of  the  work,  the  mode  in  which  it  is  done,  and 
the  character  of  the  tenant  himself. 

11797.  Judge  Bewley  told  us  that  after  the 
allowance  for  outlay  has  been  made  to  the  tenant, 
there  is  no  further  distribution  of  the  balance  of 
the  letting  value  as  such,  because  he  said  the 
tenant  has  interest  in  the  whole  holding,  im- 
proved and  unimproved,  called  an  “ occupation 
right,”  and  that  right  is  considered  as  a whole 
in  fixing  the  rent  ? — Then  if  he  is  right,  I sup- 
pose I am  wrong. 

11798.  At  any  rate,  your  practice  is  to  take 
the  letting  value  of  the  improvement  by  itself; 
first  to  give  a part  of  it  to  pay  back  the  outlay  ? 
— Yes. 

11799.  Then  divide  the  remainder  between 
two  according  to  the  proportion  of  their  interests  ? 
— According  to  their  respective  interests  ; and  if 
I have  a doubt  at  all  I give  the  benefit  of  that 
doubt  to  the  occupier,  the  man  who  did  the 
work. 

11800.  Judge  Bewley,  sitting  at  the  head  of 
of  his  Court,  is  entitled  to  lay  down  the  law  for 
you,  is  he  not? — Me  is,  to  be  sure;  but  I will 
not  take  his  law  from  his  answers  here ; I will 
wait  until  lie  decides  that  in  Court.  Let  him 
first  hear  it  argued  and  decide  it  as  a judge,  and 
then  I will  follow  it. 

11801.  If 
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11801.  If  he  decides  the  case  as  a judge  sitting 
in  Dublin,  you  will  take  it  from  him  ? — I am 
bound  to.  As  I have  told  you  before,  I am  a 
great  respecter  of  authority. 

11802.  Just  a question  or  two  about  this  occu- 
pation right.  We  have  the.  amazing  evidence 
tendered  to  us  here,  that  after  13  years  of  these 
Acts,  the  question  of  the  occupation  right  of  the 
tenant  in  measuring  rent  has  never  been  raised  ? 
. — I have  been  sitting  administering  this  Act 
since  it  passed,  and  I have  never  heard  it,  and  I 
have  had  before  me  men  of  great  energy  and 
great  ability,  and  it  never  occurred  to  any  one, 
either  barrister  or  solicitor,  to  raise  the  point.  If 
it  were  raised  to-morrow,  what  I would  do  is 
this : I would  set  it  down  to  be  argued,  and  I 
would  not  undertake  to  decide  it  without  hearing 
it  argued.  I would  have  the  case  argued  pro 
and  con,  and  I would  then  consider  it  and  rule  to 
the  best  of  my  ability.  I can  do  no  more. 

11803.  I submit  to  you  that  in  fixing  a rent 
per  acre  as  you  do  with  regard  to  the  value  of 
produce,  you  must  necessarily  fix  that  rent  with- 
out relation  to  any  particular  individual  ? — As  I 
have  told  you  before,  the  value  is  not  a question 
for  me.  I do  not  value  by  produce  ; I take  the 
value.  The  landlord’s  valuer  says,  “that  is 
worth  10s.  an  acre.”  Mr.  Heard  says,  “ that  is 
worth  10s.  6d.  an  acre,”  and  the  tenant’s  valuer 
says,  “ that  is  worth  5s.  an  acre.”  I interrogate 
each  of  them  as  I best  can  as  to  the  mode  upon 
which  he  arrived  at  his  conclusion ; and  then,  as. 
I have  told  you  before,  I look  upon  myself  as  a 
juror,  a juror  hearing  a case,  where  expert  wit- 
nesses are  examined,  and  I find  the  best  verdict 
I can. 

11804.  If  you  fix  a rent  per  acre  with  regard 
to  the  value  of  the  produce,  what  is  the  effect  on 
your  form  ? — What  form  ? 

11805.  The  forms  used  by  the  valuers? — I am 
not  aware  that  that  is  in  the  form. 

11806.  You  specify  the  different  kinds  of  grass 
and  put  values  on  them  ? — It  does  not  say  in  any 
particular  form;  it  takes  me  by  surprise  to  hear  it. 

11807.  What  takes  you  by  surprise  ? — To  hear 
that  the  form  has  to  give  it,  because  that  is  not 
the  form  I have  been  seeing. 

11808.  The  form,  we  have  been  told  here,  dis- 
tinguishes between  grass  of  different  sorts,  and 
sets  a value  upon  each  of  them  ? — That  is,  the 
character  of  the  land ; some  lands  are  better  than 
others. 

11809.  And  there  is  a calculation  of  the  land 
per  acre  ? —I  do  not  see  how  else  you  can  value 
the  land. 

11810.  To  whom  is  it  valued,  to  the  tenant 
coming  in  ? — No. 

11811.  Let  me  give  you  what  the  County 
Court  judge  of  Kerry  says.  He  answers  every- 
one of  the  questions  the  other  way,  except  one  or 
two  ? — I will  answer  for  myself. 

11812.  Question  9015:  “I  understood  that 
the  rent  was  the  rent  which  would  be  paid  by  an  in- 
coming tenant,  a solvent  tenant ; incoming,  notan 
occupying  tenant,  but  another,  a tenant  from  year 
to  year  ? ” The  answer  is  “ Yes.”  Then  the 
next  question  is : “ Then  you  deduct  from  that 
an  allowance  for  the  improvements  made  by  the 
existing  tenant.  From  that  I would  infer  that 
the  interest  of  the  tenant,  as  distinguished  from 
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that  of  any  other  person,  is  measured  simply  by 
his  interest  in  his  improvements  ? ” “Yes”  (the 
judge  says),  “ that  is  to  say,  he  pays  rent  for 
everything  that  is  there  except  the  improve- 
ments he  himself  has  made.  (Q.)  And  such 
rent  as  any  solvent  person  would  be  willing  to 
pay  ? — (A.)  Yes.”  Now,  is  that  your  practice 
or  is  it  not  ? — It  is  not;  because  if,  as  a landlord 
to-morrow  I have  an  unoccupied  farm,  and  I set 
that  up  in  the  market  and  say,  “ The  farm  of 
jBlackacre  is  to  be  let,”  and  I will  get  what  I 
understand  has  been  called  “ competition  rent” 
for  that,  that  is  not  the  rent  which  I deal  with 
when  I am  valuing  and  trying  to  fix  a fair  rent. 

11813.  I think  you  may  put  that  out  of  view. 
It  is  not  suggested  by  anyone  that  the  competi- 
tion rent,  the  highest  rent  which  the  man  could 
get  by  throwing  the  farm  into  the  open  market, 
is  what  he  would  get  at  all ; but  I put  this  to 
you  : The  statute  first  directs  to  fix  a fair  rent. 
Now  is  that  fair  rent  that  you  fix  the  rent  that  a 
solvent  tenant  coming  into  the  farm  would  be 
willing  to  pay  ? — It  is  the  rent  which  the  occupy- 
ing tenant,  assuming  him  to  be  an  improving 
tenant,  and  assuming  him  to  be  a solvent  tenant, 
ought  to  pay,  leaving  him  a fair  margin  as  the 
outcome  of  the  matter. 

11814.  How  do  you  distinguish  between  him 
and  any  other  solvent  man  who  wishes  to  come 
in  ? — I do  not  bother  my  head  about  other  men ; 
I only  deal  with  the  man  before  me. 

11815.  Then  it  is  the  rent  he  would  be  willing 
to  pay  from  year  to  year,  whether  he  was  the 
sitting  tenant  or  not? — I do  not  deal  with  any 
other  man  than  the  man  before  me. 

11816.  In  fixing  a rent  for  him  you  fix  a 
rent  which  another  reasonable  and  solvent  man 
coming  in  would  be  willing  to  pay  ? — If  two  and 
two  are  equal  to  four,  three  and  one  are  also  equal 
to  four ; it  is  the  same  result  ? — I declare  I do  not 
follow  you. 

11817.  You  do  not  follow  me  ? — No  ; at  least 
I cannot  see  the  point  you  want  to  arrive  at. 

11818.  The  tenant  in  occupation  of  the  farm 
has  legal  rights,  one  of  them  being  to  remain 
there  perpetually  ? — Y es. 

1 1819.  What  do  you  do  in  fixing  the  rent  ? — 
I have  regard  to  the  fact  that  he  is  a tenant  in 
occupation  and  with  rights. 

11820.  And  the  County  Court  judge  of 
Kerry  has  not  and  the  legal  Sub-Commissioners 
have  not? — I am  not  the  County  Court  judge 
of  Kerry.  I am  telling  you  what  I do.  I may 
be  wrong,  and  you  may  find  fault  with  me  ; but 
I am  telling  you  I do ; I may  be  following  a 
wrong  rule,  but  I believe  I have  been  doing  the 
best  I could  for  the  tenants  in  that. 

11821.  Under  these  circumstances,  then,  if  you 
fix  a fair  rent,  having  special  regard  to  the  fact  of 
the  tenant  being  there,  what  do  you  understand 
by  the  tenants’  interest  ? — When  the  law  says  we 
are  to  have  regard  to  the  tenants’  interest,  I take 
it  to  mean  that  he  is  not  a man  who  has  to  come 
in  and  look  about  him  and.  bid  for  a house  to 
shelter  him  or  some  place  to  invest  his  capital  in, 
but  that  there  he  is,  a man  in  occupation,  and 
with  certain  rights  conferred  on  him  by  the 
law. 

11822.  Do  you  consider  at  all  what  a solvent 
tenant  coming  in  would  give,  and  do  you  deduct 
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from  that  anything  for  the  occupation  right  of 
the  sitting  tenant  ? — I do  not. 

11823.  You  do  not? — I do  not. 

11824.  So  that,  for  all  you  know,  or  think,  the 
rent  you  fix  would  be  the  same  rent  that  a 
solvent  tenant  coming  in  would  have  to  pay  ? — 
I have  heard  the  tenant  here  called  “ sitting.” 
I do  not  believe  the  rent  which  I fix  for  the 
sitting  tenant  is  a rent  that  the  landlord  would 
be  satisfied  with  from  an  incoming  man  ; at  all 
events,  those  are  matters  which  I do  not  go  into 
myself ; I merely  try  to  do  what  is  fair  between 
landlord  and  tenant,  having  regard  to  the  law 
that  I am  administering. 

11825.  Do  you  take  into  account  or  measure 
in  your  mind  in  any  part  of  your  process,  the 
value  of  the  occupation  right  of  the  tenant  as  a 
factor  in  determining  the  rent  ? — No,  and  I have 
never  been  asked  to  do  it.  As  I say,  that  is 
quite  a new  point,  and  has  never  occurred.  As 
I tell  you,  I have  been  administering  this  Act 
since  it  passed,  and  in  a great  number  of  cases  it 
has  been  argued  before  me  by  very  acute 
men,  and  they  have  never  asked  me  to 
do  it ; and  as  I said  before,  if  I were 
to  do  it,  I think  it  would  involve  other  considera- 
tions that  do  not  now  arise. 

11826.  If  the  Legislature  meant  by  the  Act  of 
1881  that  the  interest  of  the  tenant  involved  a 
deduction  from  the  fair  rent  that  anyone  else 
might  pay,  that  has  not  been  carried  out? — I will 
not  answer  a supposititious  case.  If  the  Legis- 
lature meant  something  else  than  what  I under- 
stood them  to  say,  I have  not  carried  it  out. 

11827.  At  any  rate,  you  have  not  measured 
the  occupation  right  in  fixing  the  rent? — No. 

Mr.  M‘Cartan. 

11828.  I do  not  understand  exactly  what  you 
mean  by  “ presumption.”  In  case  the  tenant, 
when  he  came  into  Court,  did  not  himself  see  the 
improvements  made,  would  not  you  require  some 
proof  that  they  had  been  ma,de  by  the  tenant? 
— I have  been  using  the  word  “ presumption  ” 
up  to  this  under  a different  impression.  1 under- 
stood it  to  be  used  to  me  in  its  legal  acceptation ; 
and  I have  been  so  dealing  with  it,  because  we 
have  in  law  what  we  call  the  doctrine  of  pre- 
sumption ; certain  cases  are  to  be  presumed  in  the 
absence  of  evidence,  and  1 have  been  entirely 
applying  my  answers  to  that  meaning  of  the 
word,  as  to  whether  certain  facts  are  to  be 
assumed  in  the  absence  of  evidence  one  way  or 
the  other. 

11829.  That  is  exactly  what  I mean.  When 
a tenant  applies  to  have  a fair  rent  fixed,  do  you 
presume  that  the  improvements  scheduled  on 
the  back  of  his  notice  belong  to  him  without 
any  proof? — No;  what  occurs  in  these  cases  is 
this  : The  valuer  goes  down,  but  as  the  improve- 
ments from  time  to  time  arise  he  must  make  in- 
quiry in  order  to  value  them.  He  then  gets  the 
tenant  to  show  them ; he  looks  into  them,  and 
either  the  tenant  is  able  to  tell  him  that  he  did 
them  himself,  or  that  his  father  did  them.  The 
valuer  knows  enough  now  to  know  that  the  break 
between  father  and  son,  or  from  vendor  to  pur- 
chaser, will  not  deprive  a man  of  his  right  to 
improvements,  and  as  a general  rule  when  the 


Mr.  M'Cartan — continued, 
man  says  he  did  them,  the  valuer  acts  upon  that 
saying,  and  for  this  reason  : the  landlord,  by  the 
originating  notice  served  upon  him,  is  informed 
that  the  tenant  claims  them,  and  if  he  does  not 
come  in  and  contest  that,  I infer  that  they  are 
done  by  the  tenant. 

11830.  Is  it  not  the  practice  when  the  tenant 
comes  into  Court  that  he  has  to  confirm  the 
statements  made  on  the  farm  by  legal  evidence  ? 
— He  comes  in  and  gives  me  such  evidence  as 
satisfies  me  reasonably  that  he  did  them. 

11831.  I will  take  a case  that  has  been  a very 
frequent  case  here.  In  the  case  of  a tenant  pur- 
chasing who  was  not  able  to  prove  himself  that 
the  improvements  were  made  by  his  predecessor, 
and  could  get  no  person  to  prove  that  he  saw 
them  being  made ; in  that  case  would  you  say 
you  would  presume  that  they  belonged  to  the 
tenant  ? — That  case  has  not  come  before  me. 

11832.  Suppose  it  does? — When  it  come  be- 
fore me  I will  decide  it. 

1 1833.  You  might  answer  now.  I understood 
that  you  came  over  here  to  help  us  in  our  In- 
quiry?— I did  ; but  not  to  embarrass  myself  in  my 
judicial  functions.  . 

11834.  What  I understand,  then,  is  that  the 
answer  to  that  question  might  embarrass  you  in 
your  judicial  functions  ? — Certainly  it  might  in 
my  judicial  functions  ; because  1 should  probably 
have,  some  day,  some  astute  gentleman  getting 
up  and  saying,  “ At  Question  45700,  before  the 
Committee  on  the  Land  Acts,  you  said  so-and- 
so.’’ 

11835.  With  reference  to  the  evidence  of  Mr. 
Heard,  I understood  that,  as  a general  rule,  the 
value  he  puts  upon  the  farm,  becomes  the  fair 
rent? — Very  near  it.  I have  found  Mr.  Heard 
very  accurate,  and,  as  I think  I said  before, 
perhaps,  you  would  be  astonished  if  you  knew 
in  how  many  cases  people  on  each  side 
acquiesce  in  his  valuation.  Very  frequently  now, 
even  in  large  cases,  where  the  landlord’s  valuer 
says  48?.,  and  Mr.  Heard  says  50/.  or  52/.,  or 
vice  versa,  I call  attention  to  the  fact,  and 
they  accept  Mr.  Heard’s  valuation. 

11836.  He  merely  gives  this  written  report 
to  you,  and  is  not  sworn  in  any  way  over  it  ? 
— No  ; he  is  not  sworn. 

11837.  I believes  he  acts  in  the  same  county 
as  a professional  valuer  before  Sub-Commission 
Courts  r — I am  not  aware  of  it. 

11838.  He  stated  so  in  his  evidence  here? — 1 
do  not  know  anything  about  it. 

11839.  He  also  stated,  you  will  not  be  surprised 
to  hear,  that  the  valuation  he  gave  there  was  not 
often  accepted  as  the  fair  rent ; it  was  generally 
fixed  lower  ? — The  Commissioners  may  not  know 
him  as  well  as  I do,  and,  therefore,  may  not 
attach  the  same  weight  to  his  evidence. 

11840.  They  get  his  sworn  evidence,  and  you 
get  his  single  statement  ? — I believe  of  that 
gentleman  that  his  word  is  as  good  as  his  oath. 

Mr.  T.  M.  Healy. 

11841.  Is  there  any  way  of  making  amotion 
in  the  County  Court  ?—  A motion  before  me  ? 

11842.  Yes? — Yes,  I have  heard  motions. 

11843.  In 
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11843.  In  what  class  of  proceedings  ? — I have 
heard  motions  for  an  adjournment.  I remember 
two  or  three,  where  the  tenant’s  solicitor  has 
said  to  me  : “We  have  been  disappointed  in  our 
valuer.” 


Mr.  T.  M.  Healy— continued. 

11844.  Have  you  heard  any  motions  under  the 
13th  section  of  the  Act  of  1881  ? — What  is  that 
se-  tion  ? I do  not  remember  them  by  heart. 

11845.  Off-hand  you  would  not  say  that  you 
could  remember  what  that  section  is  ? — N o. 
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The  Bight  Honourable  JOHN  MOBLEY,  in  the  Chair. 


Chairman. 

Beferring  to  the  correspondence  between 
Mr.  Bailey  and  Lord  Justice  FitzGibbon,  which 
I laid  before  the  Committee  on  Friday  last,  I 
may  state  that  I have  received  another  letter 
from  Lord  J ustice  FitzGibbon  which  will  end 
the  matter.  The  Lord  Justice  writes  to  Mr. 
Bailey  : — 

“ Dublin,  10,  Merrion-square, 

27  July  1894. 

“ My  Dear  Bailey, 

“Your  answer  to  my  letter  of  this  day  week 
reached  me  yesterday.  I thank  you  for  ending 
the  apprehension  of  any  interruption  of  the  good 
feeling  which  exists  between  us.  But  before  you 
think  me  unjust  or  unfair,  I ask  you  to  remember 
the  purpose  for  which  my  first  letter  was  written, 
and  the  circumstances  under  which  it  obtained 
publicity.  Even  those  cannot  be  fully  under- 
stood without  knowing  the  intimacy  of  my 
friendship  with  Judge  Bewley. 

“You  must  not  ask  me  to  discuss  the  differ- 
ences between  your  evidence  and  mine.  My 
answer  to  the  details  you  mention  could  lead  only 
to  a technical  argument : to  go  further  would 
open  a controversy  as  to  questions  you  answered, 
the  general  effect  of  your  evidence,  and  the  com- 
ments upon  it,  which  would  go  far  beyond  the 
consideration  of  particular  cases.  We  were  both 
official  witnesses,  not  volunteers,  called  for  a 
public  purpose  to  speak  of  difficult  subjects,  and 
the  Committee  alone  can  judge  of  the  information 
which  we  gave,  or  can  permit  it  to  be  supple- 
mented or  discussed. 

“ You  were  drawn  into  a discussion  of  the 
decisions  of  the  Court  of  Appeal,  and  your 
evidence  seems  to  have  led  to  my  attendance 
being  required.  The  newspaper  report,  with  its 


Chairman — continued. 

comments,  was  sent  to  me  when  I was  summoned, 
and  I had  then  no  other  means  of  judgino-  of  the 
effect  which  had  been  produced.  1 endeavoured  to 
make  my  statement  of  the  law  and  action  of  my 
Court  clear  and  complete  in  itself,  so  as  to  cor- 
rect any  previous  misunderstanding,  without  any 
pointed  reference  to  you.  My  evidence  was 
followed  by  the  comments  of  which  Judo-e 
Bewley  complained,  which  were  based  upon°a 
supposed  defiance  of  the  law  as  stated  by  me, 
said  to  be  involved  in  the  procedure  of  the  Land’ 
Commission  as  explained  by  you.  This  adverse 
criticism  did  not  appear  to’  me  to  apply  to  the 
procedure  described  by  subsequent  witnesses, 
who,  so  far  as  1 saw  their  evidence,  did  not  give 
the  same  effect  to  the  decision  of  the  Appeal 
Court  in  Adams  v.  Dunseath.  I answered  Judge 
Bewley’s  question  for  the  sole  purpose  of  saiisfy- 
ing  my  friend’s  own  mind  as  to  his  understanding 
of  my  meaning. 

t i^  St7  S°  muc^  t0  show  you  that,  if  I answered 
Judge  Bewley  at  all,  a reference  t.o  your  evidence 
was  not  only  relevant  but  necessary.  To  say  any 
more  could  only  lead  to  further  mischief,  and 
might  even  involve  other  interests,  which  as 
public  officials  both  you  and  I are  bound  to 
regard. 

“ Surely  the  last  word  about  this  incident, 
which  has  so  unwittingly  brought  pain  upon  us 
both,  ought  to  be  the  whole-hearted  assurance, 
which  I frankly  offer  for  your  acceptance,  that 
from  beginning  to  end  my  full  confidence  in  your 
integrity  and  ability  was  never  for  a moment 
shaken,  or  even  in  question. 

“ Believe  me,  &c. 

...  „ “ Gerald  FitzGibbon. 

“ W.  F.  Bailey,  Esq.” 


Mr.  Toler  B.  Garvey,  called  in  ; and  Examined. 

, T Mr  .Macartney.  Mr.  Macartney — continued. 

W and  C0“MS  “"^experience 


11847  Tn  wbnfTnnt  f-U  y0ur  Jife ; — Yes.  extends  over  thaL  county,  Queen’s 

11847.  In  v hat  counties  are  you  interested  ? — Tipperary  chiefly.  3 ^ 


County,  and 
11848.  Wil 
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Mr.  Macartney — continued. 

11848.  Will  you  tell  the  Committee  the  ex- 
tent of  the  farm  which  you  have  in  your  own 
hands  ? — At  present  I only  farm  my  own 
small  demesne  of  about  200  acres  ; I rent  a farm 
adjoining  of  about  50  acres ; but  I superintend 
for  the  proprietors  for  whom  I act  about  1,500 
acres. 

11849.  Does  your  knowledge  extend  both  to 
grazing  and  to  tillage  ?— Yes.  On  those  farms 
I chiefly  buy  and  sell  the  cattle  myself. 

11850.  I believe  you  act  as  an  inspector  for 
the  Royal  Dublin  Society? — I am  at  present 
acting  as  a judge  of  the  farms  competing  for 
prizes  offered  by  the  Royal  Dublin  Society. 

11851.  And  you  fulfil  certain  other  functions 
with  regard  to  experimental  farms? — Yes,  ex- 
perimental farms  in  the  County  Mayo,  near 
Swineford.  L acted  as  inspector  of  those  farms 
(“  example  holdings  ” they  are  called)  for  two 
years  for  the  Royal  Dublin  Society. 

11852.  You  have  to  go  very  closely  into  the 
detail  of  the  work  carried  out  upon  those  farms  ? 
— Yes. 

11853.  And  you  are  acquainted  with  such 
balance-sheets  as  are  kept  ? — 5fes;  on  the 
experimental  farms  the  only  accounts  are  kept 
by  the  Royal  Dublin  Society  ; the  tenants  them- 
selves do  not  keep  any  accounts.  On  the  other 
holdings  for  the  Royal  Dublin  Society,  those 
who  are  competing  for  prizes,  generally  keep 
accounts. 

11854.  If  there  are  any  documents  you  can 
hand  in  you  might  briefly  tell  the  Committee 
the  purport  of  what  you  have  gathered  from 
your  experience  on  those  farms  ; but  if  you 
cannot  hand  in  any  documents  do  not  say  any- 
thing about  it? — I could  not  possibly  hand  in 
any  documents  connected  with  the  Royal  Dublin 
Society,  for  I have  not  got  them  with  me ; in 
fact,  I was  on  my  tour  of  inspection  when  I was 
asked  to  come  over  here,  and  1 have  not  been 
home  since.  I have  not  got  any  documents. 

11855.  Could  you  hand  in  any  documents 
afterwards  to  supplement  your  evidence  ? — Not 
unless  they  were  to  be  treated  as  perfectly  confi- 
dential, because  I do  not  think  it  would  be  fair, 
without  the  permission  of  the  tenants  themselves, 
to  hand  them  in ; I could  not  promise  any  docu- 
ments from  jhose  gentlemen. 

11856.  Your  duties  in  connection  with  these 
prize  farms  and  experimental  farms  have  given 
you  a good  deal  of  experience  outside  the  imme- 
diate neighbourhood  in  which  you  live,  and  the 
properties  which  you  manage? — Yes,  I think 
they  have  given  me  some  information. 

11857.  "What  does  your  experience  lead  you  to 
say  with  regard  to  the  profitable  or  unprofitable 
nature  of  Irish  farming  in  the  last  few  years  ? — 
My  experience  is  that  on  large  farms,  or  mixed 
farms,  where  a man  has  a heavy  labour  bill  to 
pay,  he  can  make  the  farm  profitable  by  close 
attention  to  the  business,  and  if  he  possesses  the 
necessary  knowledge.  In  small  farms  I consider 
that  at  the  present  time  (such  farms  as  come 
within  the  range  of  my  experience)  farming  is  a 
profitable  business. 

11858.  With  regard  to  the  fall  in  prices  (some 
evidence  has  been  given  before  the  Committee 
about  it),  is  it  not  the  case  that  there  has  been, 
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Mr.  Macartney — continued, 
since  1879,  a great  fluctuation,  both  up  and 
down,  of  prices  of  stock  in  Ireland  ? — Yes. 

11859.  What  I mean  is  this,  it  has  not  been  a 
continuous  fall? — No,  it  has  not  been  a con- 
tinuous fall,  since  1879,  I think  you  said  ? 

11860.  Yes,  since  1879  ? — That  is  so. 

11861.  What  effect,  in  your  opinion,  has  this 
had  upon  farmers  in  your  neighbourhood  ? — The 
farmers  that  I am  acquainted  with  certainly  have 
not  been  able  to  make  money  at  the  same  easy 
rate  since  1879  that  they  did  before  that  year. 

11862.  Have  they  attempted  in  any  way  to 
meet  the  alteration  in  prices  by  improved 
methods? — Yes,  I think  they  have  very  much, 
especially  within  the  last  two  or  three  years. 

11863.  Has  this  fluctuation  in  prices  affected 
all  the  elements  of  produce  on  an  Irish  farm  ? — 
No  ; there  has  been  a change  of  prices,  but  there 
has  not  been  a constant  fall  in  all  the  products  of 
a farm. 

1 1864.  So  that  although  the  farm  might  be  very 
much  affected  by  depreciation  in  “ store  stock,” 
there  might  be  other  elements  in  the  produce  of 
the  farm  which  might  compensate  ? — Certainly. 

11865.  Can  you  indicate  to  the  Committee 
any  of  the  articles  which  form  a part  of  the 
principal  produce  in  your  neighbourhood  ? — The 
principal  articles  are,  barley,  oats,  pigs  (or  pork), 
and  store  stock,  and  to  a certain  extent  beef  and 
mutton. 

11866.  Is  barley  an  important  crop  in  your 
neighbourhood? — Very  important,  it  is  the  most 
important  cereal. 

11867.  Is  it  a remunerative  one? — Yes,  it  is. 

11868.  Could  you  give  the  Committee  any 
idea  of  the  relative  importance  of  the  barley 
crop  in  King’s  County  to  the  total  produce  on  a 
farm  (on  an  average),  say,  of  20  acres  ? — Well, 
on  a 20-acre  farm  (which  is  what,  perhaps,  might 
be  taken  as  the  average  size  of  King’s  County 
farms,  and  many  Tipperary  farms)  the  system 
generally  pursued  is  that  about  half  of  that  farm 
would  be  under  tillage,  and  they  observe,  as  a 
rule,  a four-course  rotation.  W ell,  according  to 
my  experience,  the  produce  of  two  and  a-lialf 
acres  of  barley  would  pay  the  year’s  rent  of  the 
farm. 

11869.  What  do  you  estimate  the  rent  of  the 
farm 'at  there? — I put  the  rent  of  the  farm  at  a 
pound  an  acre,  20/.  a-year,  which  is  about  the 
letting  value.  I am  speaking  of  Irish  acres ; per 
Irish  acre,  it  would  be  about  a pound  an 
acre. 

11870.  I believe  that  is  about  12s.  an  acre, 
statute  measure,  is  it  not? — Yes. 

11871.  That  would  leave  the  produce  of  the 
remaining  acreage  very  nearly  free  of  rent? — 
Practically  free  of  rent. 

11872.  Has  the  price  of  store  cattle,  in  your 
opinion,  been  affected  by  other  matters  than 
foreign  competition,  or  the  fluctuations  in  this 
country  in  the  market? — Yes,  I think  so. 
There  has  been  a marked  difference  in  the  price 
of  store  stock  between  good,  well-bred  animals 
and  inferior  stock,  and  the  inferior  stock  have 
been  selling  at  a much  lower  price  in  proportion ; 
I might  say  that  the  quality  of  store  stock 
(which  has  been  observed  by  a great  many 
buyers  who  come  to  our  neighbourhood  for  the 
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Mr.  Macartney — continued, 
purchase  of  “stores”)  has  greatly  declined  of 
late  years. 

11873.  To  what  do  you  attribute  that? — A 
great  many  of  the  large  proprietors  (farmers) 
used  to  keep  very  good  bulls,  and  they  gave  up 
keeping  those,  tenants  did  not  use  them  nor  seek 
them,  and  they  gave  up  using  those ; and  some 
local  farming  societies  fell  out  of  existence,  be- 
came extinct,  and  others  reduced  their  operations 
very  considerably. 

11874.  Do  you  think  the  stock  breeders  are 
beginning  to  recognise  the  evil  effect  of  this 
now  ? — Y es. 

11875.  Rearers  of  stock? — Yes,  and  are 
taking  advantage  of  every  opportunity  they  can 
of  remedying  it. 

11876.  I want  to  ask  you  a question  or  two 
about  the  work  of  the  Sub-Commissions:  Do 

you  yourself  take  any  part  in  valuing  the  hold- 
ings that  come  before  the  Sub-Commission  on 
the  estates  with  which  you  are  connected  ? — Yes, 
l do.  1 generally  value  the  holdings  if  I have 
time  to  do  so.  If  there  are  not  too  many  to- 
gether to  be  heard,  I generally  value  them  my- 
self. I give  evidence  of  the  valuation,  and  I 
accompany  the  Sub-Commissioners  on  to  the 
land  when  they  make  their  inspections. 

11877.  In  making  your  own  valuation,  do  you 
allow  for  what  I may  call  the  occupation  interest 
of  the  tenant ; do  you  treat  him  as  having  an 
interest  in  the  land  over  and  above  his  improve- 
ments ? — I do. 

1 1878.  What  is  your  opinion  as  to  the  practice 
of  the  Sub-Commission  before  whom  you  have 
appeared  upon  this  point  ?— Of  course  I can 
only  infer,  because  they  do  not  tell  me  what 
they  do  ; but  I think  the  inference  is  very  clear 
that  they  do  the  same  thing,  because  they  always 
asked  (they  have  frequently  asked  myself,  and  I 
have  heard  them  ask  valuers  repeatedly)  : “ Are 
you  valuing  this  holding  as  a holding  in  the  hands 
of  the  tenant,  or  as  if  it  was  in  the  hands  of  the 
landlord  ?” 

11879.  And  I suppose  that  a comparison 
between  jour  valuations  and  the  rent  eventually 
fixed  by  the  Sub-Commission  would  confirm  you 
in  your  opinion  ? — Yes,  it  does. 

11880.  What  are  the  principal  improvements 
which  the  tenants  claim  for? — Buildings.  All 
the  buildings  on  the  farms  they  generally  claim  ; 
and  that  is  generally  undisputed. 

11881.  Undisputed,  the  buildings?— Generally 
speaking,  the  buildings  are  undisputed.  Then 
they  claim  for  a variety  of  other  things,  chiefly 
the  making  of  drains  and  reclamation. 

11882.  And  fencing? — Fencing  too,  yes,  a 
very  considerable  amount  is  claimed  for  fencing. 

11883.  On  the  estates  with  the  management 
of  which  you  are  connected,  has  it  been  the 
practice  to  contribute  anything  towards  the 
tenants’  improvements  ?— Previous  to  the  passing 
of  the  Land  Act  it  was. 

Mr.  T.  W.  Russell. 

11884.  The  Land  Act  of  1881,  do  you  mean  ? 

— The  Land  Act  of  1881. 

Mr.  T.  M.  Healy. 

11885.  Have  you  any  estate  books  here  to 
show  that? — No,  none  whatever. 


Mr.  T.  M.  Healy — continued. 

11886.  Will  you  give  us  the  names  of  the 
landlords  who  were  in  the  habit,  of  giving  money 
for  these  improvements? — Yes,  I will,  with 
pleasure. 

Mr.  Macartney. 

11887.  Will  you  state  some  of  the  estates? 

The  late  Lord  Bloomfield’s  estate  is  one.  That 
was  an  estate  of  between  3,000/.  and  4,000/. 
a year  (one  portion  of  it),  and  the  practice  was  to 
set  aside  a sum  of  300/.  a year  for  contributing 
to  improvements  on  the  estate. 

Mr.  T.  M.  Healy. 

11888.  On  Lord  Bloomfield’s  estate?— The 
late  Lord  Bloomfield. 

11889.  In  what  county? — In  County 
Tipperary. 

Mr.  Fuller. 

11890.  Would  you  specify  the  nature  of  the 
improvements  that  the  money  was  spent  upon  ? 
— Yes;  the  larger  part  of  the  money  was  con- 
tributed towards  timber  and  slates  for  dwellings 
and  out-offices  and  buildings  on  the  farm ; but 
also  a considerable  portion  of  it  went  towards 
draining. 

Mr.  T.  M.  Healy . 

11891.  Is  he  still  in  possession  of  the  estate? 
— -No,  his  sister  is ; the  Honourable  Mrs. 
Kingscote. 

Mr.  Fuller. 

11892.  Is  none  of  that  money  spent  upon  the 
demesne  ? — None  whatever ; the  demesne  is  a 
very  small  one,  and  he  used  not  to  reside  on  it. 

Mr.  Sexton. 

11893.  Did  the  allowance  cease  to  be  given 
after  1881? — Yes. 

11894.  Would  the  estate  books  show  this  ex- 
penditure?— Yes;  I may  say  that  in  every  case 
of  a fair  rent  being  fixed  before  the  Courts  we 
claimed  the  contribution. 

Mr.  T.  JV.  Russell. 

11895.  Quite  so  ; and  it  was  allowed  ?— And 
it  was  allowed. 

11896.  Therefore  no  harm  befell  the  landlord 
by  the  Land  Court? — Not  the  least. 

Mr.  T.  M.  Healy. 

11897.  You  did  not  tell  the  Bessborough  Com 
mission  anything  about  this  in  1880,  did  you  ?— 

If  I was  asked  1 did. 

Mr.  Sexton. 

11898.  You  have  only  given  one  case;  can 
you  give  any  others  ?— The  Earl  of  Eosse’s 
estate  is  another  one  on  which  there  were  con- 
tributions. There  was  no  special  sum  allocated 
there  for  improvements  ; but  generally  when  a 
tenant  wanted  to  make  an  improvement,  he  used 
to  come  and  say : “ I want  to  slate  this 

house,  will  you  assist  me  ” ; and  it  was  very  fre- 
quently done,  not  as  a general  rule,  but  it  was 
frequently  done. 

Mr.  Fuller. 

11899.  Was  not  additional  rent  put  upon  the 
money 
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Mr.  Fuller — continued.  Mr.  Macartney — continued. 


money  that  was  given  in  that  way? — No,  not 
any,  unless  the  landlord  contributed  (as  he  did  in 
some  few  instances)  the  whole  of  the  drainage. 
Money  was  advanced,  or  given  to  a tenant,  or  a 
piece  of  drainage  was  effected  for  the  tenant,  and 
in  that  case  there  would  be  an  interest  charged 
upon  the  money  expended  by  the  landlord. 

11900.  What  interest  did  he  charge? — Five 
per  cent.  ; but  where  the  tenant  performed  any 
part  of  the  work  there  was  no  additional  rent 
put  on  ; it  was  simply  a contribution. 

Mr.  Macartney. 

11901.  Do  you  think  that  the  tenants  have 
experienced  much  difficulty  in  giving  evidence 
of  fieir  improvements  in  Court? — No,  not  the 
least,  I think. 

11902.  It  has  been  stated  here,  by  certainly 
one  witness,  that  there  was  a reluctance  on  the 
part  of  other  tenants  on  the  same  estate  to  come 
forward  to  support  the  claim ; is  that  your  ex- 
perience ? — I have  never  seen  it ; I have  fre- 
quently seen  other  tenants  brought  up  to  prove 
things  that  perhaps  a young  tenant  had  not  seen 
done. 

11903.  What  is  the  character  of  the  reclama- 
tion which  you  have  heard  claimed  for? — Well, 
it  varies  a good  deal,  it  sometimes  consists  of 
taking  out  bushes ; stubbing  out  thorn  bushes, 
removing  large  stones  and  boulders,  reclaiming 
cut-out  bog,  and  draining  wet  lands. 

11904.  Do  you  think  that  reclamation  is  all  of 
equal  value  ? — Oh  no,  I think  not ; I think  it 
varies  very  much.  Sometimes  it  is  remunerative 
and  pays  well;  and  at  other  times  it  is  not  very 
judiciously  carried  out,  and  not  much  good 
results  from  the  expenditure. 

11905.  I suppose  that  it  would  be  quite 
possible  for  a tenant  to  claim  for  improvements, 
such  as  fencing  or  the  levelling  of  fences,  which 
might  suit  him,  and  might  not  possibly  suit  a 
succeeding  tenant  or  a purchaser? — Ye$,  that 
would  be  so;  I have  known  tenants  claim 
improvements  for  levelling  fences,  where  the 
levelling  of  them  has  been  of  very  great  gain  to 
themselves. 

11906.  Now,  we  have  had  a distinction  drawn 
before  the  Committee,  which  has  also  been  drawn 
in  the  celebrated  case  of  Adams  v.  Dnnseath  in 
the  Court  of  Appeal,  between  the  outlay  of  the 
tenant  on  improvement  works,  and  the  increased 
letting  value  which  may  result  from  those  works. 
When  you  value  a tenant’s  improvements,  do  you 
endeavour  to  give  him  a full  percentage  on  the 
outlay  on  those  improvements? — Yes.  I gener- 
ally try  and  estimate  the  cost  of  what  the  im- 
provement is  and  allow  a percentage  upon  that. 
This  applies  to  the  reclamation  of  land  and  the 
drainage  of  wet  lands  more  than  anything  else  ; 
those  are  the  chief  things  I have  experience  of ; 
if  there  is  a good  result  from  the  drainage,  my 
practice  is  to  divide  the  difference  between  the 
landlord  and  the  tenant. 

11907.  Excluding  the  question  of  the  drain- 
age of  wet  lands,  is  it  your  experience  that  when 
you  have  given  a percentage  on  the  improve- 
ments there  is  much  left  over  to  be  considered 
as  increased  letting  value? — That  altogether 
depends  upon  the  quality  of  the  land  that  you 
are  dealing  with ; some  land  is  very  improvable 
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and  some  is  not.  With  very  improvable  land, 
such  for  instance  as  land  that  has  been  flooded 
or  covered  with  water  and  that  has  underneath 
it  any  amount  of  clay  deposit,  that  is  very 
valuable  land  and  the  result  of  that  generally 
is  a very  large  increase  on  the  outlay ; a very 
large  increase  in  the  value  of  the  land.  Then 
again,  there  are  other  descriptions  of  land,  such 
as  cut-out  bog.  I am  speaking  of  the  class  of 
bogs  I am  acquainted  with,  where  the  turf  has 
all  been  cut  away,  cut  down  to  the  gravel,  and 
that  is  a class  of  land  that  it  is  expensive  to  re- 
claim, and  generally  the  cost  of  reclaiming  that 
land  is  considerable,  and  the  return  is  not  great ; 
it  is  not  much  more,  if  any  more,  than  the  proper 
percentage  upon  the  outlay. 

11908.  Have  you  come  across  instances  of 
deterioration  of  the  land  by  either  a wasteful 
system  of  cropping  or  an  improper  system  of  con- 
tinuous ineadowing? — Meadowing,  yes,  1 have. 
Not  a great  deal  of  deterioration  from  bad 
tillage,  but  I do  know  instances,  and  many  in- 
stances, of  deterioration  of  land  from  over- 
meadowing,  especially  low-lying  land,  callow 
lands,  lands  that  have  been  drained,  lands  that 
have  been  the  subject  of  arterial  drainage  by  a 
drainage  district  or  by  a drainage  board,  and  the 
result  has  been  very  satisfactory  for  a few  years ; 
but  by  perpetual  mowing  and  no  top  dressing 
(perpetual  mowing  of  the  hay,  carrying  it  away, 
eating  off  the  after  grass,  and  no  application  of 
anything  else  in  the  shape  of  top  dressing),  these 
lands  become  deteriorated,  and  although  subject 
to  a very  heavy  drainage  charge  they  very  often 
are  so  worn  out  that  they  are  not  very  much 
better  than  they  were  before  the  drainage  took 
place  at  all. 

11909.  Do  you  think  that  the  Sub-Commis- 
sioners have  considered  that  sufficiently  in  the  cases 
where  these  particular  things  have  been  done?  — 
Well,  the  Sub- Commissioners  value  the  land  just 
as  they  see  it,  and  in  many  instances  where  a 
heavy  drainage  charge  exists,  which  the  land- 
owner  has  to  pay  and  which  he  has  apportioned 
on  the  tenants,  the  rents  have  been  reduced  to 
considerably  below  what  was  the  rent  before  the 
drainage  charge  was  added  at  all. 

Mr.  Sexton. 

11910.  But  the  drainage  charge  is  still  a part 
of  the  rent? — No,  the  drainage  charge  merges  in 
the  fair  rent  altogether  so  far  as  that  tenant  is 
concerned. 

11911.  The  Sub-Commissioners  measure  the 
fair  rent,  including  the  drainage  charge  ? — W ell, 
that  is  always  put  before  them,  but  they  tell  you 
over  and  over  again  they  cannot  take  that  into 
account;  they  can  only  value  the  land  as  they 
see  it.  I have  had  a great  deal  to  do  with  drain- 
age districts ; I think  I was  the  honorary  secre- 
tary of  seven  drainage  boards  that  were  formed 
in  my  neighbourhood. 

Mr.  JV.  Kenny. 

11912.  Is  the  drainage  charge,  after  a fair  rent 
is  fixed,  paid  by  the  landlord? — If  it  has  not 
been  paid  off  it  is  paid  by  the  landlord.  Of 
course,  if  it  has  not  been  paid  off,  the  landlord 
is  liable  for  it ; his  whole  property  is  liable  for 
it ; not  only  the  part  affected  by  the  drainage, 
but  the  whole  estate. 

4 H 4 11913  And 
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Mr.  W.  Kenny — continued. 

11913.  And  the  tenant  for  the  future  is  exempt  ? 
— The  tenant  for  the  future  is  absolutely  exempt. 

Mr.  Macartney. 

11914.  On  the  question  of  town  parks ; have 
you  had  any  experience  in  connection  with 
them? — :Yes,  I have;  on  Lord  Rosse’s  estate; 
the  town  of  Parsonstown  is  on  his  estate  (“  Birr,” 
it  is  commonly  called)  ; and  I have  had  some 
experience  with  regard  to  town  parks  there. 

Mr.  I1.  W.  Russell. 

11915.  What  is  the  population  of  Birr? — 
Five  thousand;  that  is,  5,000  without  the 
military  station ; not  including  the  military 
station  or  the  adjoining  village. 

Mr.  Macartney. 

11916.  Do  you  think  it  would  be  desirable  to 
make  any  alteration  in  the  law  as  it  now  exists? 
— I think  it  would  be  a very  great  hardship  oh 
both  the  owners  of  properties  and  the  inhabitants 
of  a town  if  town  parks  were  converted  into  agri- 
cultural  holdings. 

11917.  I believe  at  one  time  Lord  Posse  had 
no  control  over  the  land  ? — When  my  father 
became  agent  to  Lord  Rosse  (I  was  in  the  office 
as  a lad  at  the  time)  there  were  complaints 
made  to  my  father  by  the  householders  of  the 
town  that  they  could  not  get  a field ; they  could 
not  get  a town  park. 

Mr.  T.  M.  Healy. 

11918.  What  is  the  year  you  are  referring  to? 
— My  father  was  appointed  agent  in  1853. 

11919.  That  is,  before  the  passing  of  the 
Acts  of  1860,  1870,  and  1881,  when  there 
was  the  absolute  right  to  evict,  that  com- 
plaint was  made  to  you  then  ? — Yes,  cer- 
tainly. The  complaint  was  made  that  a few 
people  had  bought  up  and  had  got  the  larger 
portion  of  the  land  round  about  the  town,  and 
that  they  were  either  farming  it  themselves,  or 
sub-letting  it;  they  made  a considei-able 
grievance  of  this,  and  asked  that  some  arrange- 
ment might  be  made  by  which  they  could  be 
ossessed  of  a field.  There  was  a list  imme- 
iately  made  out.  My  father  promised  that  as 
he  could  get  land  on  hand  they  should  be  accom- 
modated, and  a list  was  made  out.  There  were 
immediately  30  names  put  down  as  the  names  of 
those  who  were  in  pressing  need  of  this  accom- 
modation, and  they  were  supplied,  as  opportunity 
offered,  in  turn,  off  this  list.  There  is  still  some 
want  of  accommodation. 

Mr.  Macartney. 

11920.  On  the  question  of  sub-letting,  do  you 
think  it  would  be  advisable  to  open  the  Act  to 
sub-letting  of  every  character,  or  not  ? — No,  I 
do  not  think  it  would. 

11921.  Have  you  any  suggestions  to  make  to 
the  Committee  on  the  question  of  mill  holdings  ? 
Do  you  think  that  the  exclusion,  as  it  now  exists 
under  the  Act  of  1881,  ought  to  be  kept  up 
where  the  mills  have  run  out  of  use  ? — The  only 
difficulty  that.  1 see  about  that  is  that  it  is  rather 
a pity  to  put  any  difficulty  in  the  way  of  acquir- 
ing mill  sites  for  drainage  purposes  ; "and  if  they 
were  made  the  subject  of  agricultural  holdings 
and  brought  within  the  Laud  Acts  that  would  be 
adding  considerably  to  the  difficulty. 


Mr.  Macartney — continued. 

11922.  Would  you  be  in  favour  ofleaving  it  to 
the  discretion  of  the  Sub-Commission  ?— Yes. 

Keeping  that  point  in  view. 

1 1923.  Have  you  had  any  experience  of  agree- 
ments formed  out  of  Court? — Yes  ; I have. 

11924.  Where  agreements  have  been  formed 
on  the  estates  which  you  manage,  how  have  they 
been  arrived  at  ? — They  have  been  arrived  at  by 
a settlement  between  myself  and  the  tenants  at 
the  request  of  the  tenant. 

11925.  At  the  request  of  the  tenant? — Yes. 

11926.  Have  you  gone  on  arriving  at  these 
agreements  from  year  to  year  ? — No ; for  some 
considerable  time  I have  given  up  any  settlements 
out  of  Court ; I prefer  they  should  all  be  done  in 
Court. 

11927.  Do  you  think,  with  regard  to  agree- 
ments that  have  been  arrived  at  betweeiTyou 
and  the  tenants,  that  the  difference  between  the 
rental  under  the  agreement  and  the  judicial 
rental  is  practically  very  small  ? — Yes. 

Mr.  Sextan. 

11928.  Is  that  statement  supported  by  any 
document  ? — No  ; I have  no  documents. 

Mr.  Macartney. 

11929.  Could  you  supply  the  Committee  when 
you  go  home  with  any  ?— Yes ; I could  furnish 
them  with  all  the  cases  settled  both  in  and  out  of 
Court. 

Mr.  Sexton. 

11930.  It  is  very  desirable  that  we  should  have 
that  ? — I can  furnish  it  when  I return. 

Mr.  Macartney. 

11931.  What  is  your  opinion  as  to  the  ques- 
tion of  pre-emption  ; have  you  any  opinion  as  to 
whether  it  ought  to  be  retained  or  not  ? — I think  it 
ought  to  be  retained  ; most  decidedly. 

11932.  How  is  it  arrived  at  at  the  present 
moment;  how  do  you  think  the  Sub-Commis- 
sioners have  arrived  at  the  price  ?— Do  you  mean 
at  the  specified  value  ? 

11933.  The  specified  value;  that  is  what  I 
mean? — Evidence  is  taken  before  the  Sub- 
Commission.  I have  always  found  the  Sub- 
Commissioners  very  unwilling  to  deal  with  the 
question  of  specified  value,  and  in  most  cases 
they  say  that  the  evidence  is  not  sufficient : but 
when  it  has  been  settled  either  by  them  or  by 
the  Appeal  Court  it  has  been  settled  on  the 
evidence  given  by  persons  that  are  brought  for- 
ward to  show  what  has  been  the  result  of  sales 
in  the  neighbourhood. 

11934.  Then  the  determining  element,  in  your 
experience,  is  the  price  the  land  has  gone  at  by 
auction  in.  the  neighbourhood? — Yes;  that  has 
been  a main  consideration,  I think. 

11935.  Do  you  think  it  would  be  advisable  for 
the  Land  Commission  to  lay  down  any  fixed 
rules  by  which  the  price  ought  to  be  arrived  at  ? 

No  ; I think  that  should  be  left  very  much  to 
the  discretion  of  the  Commissioners. 

-1936.  You  have  said  that  you  think  it  desir- 
able to  maintain  this  specified  value?— Yes, 
decidedly. 

11937.  Could  you  give  the  Committee  any 
reasons  which  lead  you  to  that  view.  It  does  not 
operate  in  Ulster,  and  I want  to  know  on  what 
ground 
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Mr.  Macartney — continued, 
o-round  you  think  it  desirable  to  retain  it  in  the 
rest  of  Ireland ; outside  the  Ulster  tenant-right 
system? --If  a landlord  wants  to  get  some  land 
into  his  own  hands,  and  is  willing  to  pay  a full 
price  for  the  tenant’s  interest  in  it,  I think  it  is 
reasonable  that  he  should  get  it. 

] 1938.  The  cases  are  not  very  numerous,  are 
they?-— No;  there  are  very  few  cases,  indeed, 
now  in  which  the  specified  value  is  sought  to  be 
acquired  or  is  claimed  by  the  owners. 

11939.  Can  you  tell  the  Committee  what  is 
the  general  reason  for  claiming  it  on  the  part  of 
the  landlord? — Well,  the  general  reason  is  that 
if  a farm,  perhaps,  happens  to  be  adjoining  his 
demesne,  he  might  wish  to  have  the  value  fixed 
in  order  that  he  might  take  it  up  and  farm  it 
himself.  I have  known  instances  in  which  it 
has  been  claimed  by  the  landlord  at  the  request 
of  the  adjoining  tenant  on  the  estate. 

11940.  Has  your  attention  been  directed  to 
the  sales  of  the  tenant’s  interest  in  his  holding  ? 
— Those  that  have  come  within  my  own  agency 
business,  of  course,  I know  all  about  them. 

11941.  1 s that  increasing  ? — I believe  it  is  in- 
creasing; I mean  the  price  is  increasing.  There 
have  been  very  few  changes  comparatively  on 
the  estates  which  I have  to  deal  with. 

11942.  This  Committee  is  asked  to  report 
upon  any  suggestions  they  can  obtain  in  regard 
to  change  of  procedure.  What  is  your  opinion 
as  to  retaining  appeals  both  on  law  aud  value, 
points  as  to  value  os  well  as  legal  points? — I 
think  the  right  of  appeal  should  be  maintained  ; 
I think  it  is  very  desirable  in  every  point  of 
view. 

11943.  Both  as  regards  value  and  as  regards 
law? — Both  as  regards  value  and  as  regards 
legal  questions ; much  more  as  regards  value 
than  as  regards  legal  questions,  for  I think  that 
the  legal  Sub-Commissioners  are  generally  very 
competent  to  deal  with  the  legal  questions. 

11944.  We  have  had  one  or  two  schemes  sug- 
gested to  us  for  the  next  revision  of  rents.  What 
is  your  view  upon  that  point ; have  you  con- 
sidered the  question  ? — My  own  personal  view 
(and  of  course  I only  speak  for  myself)  is  this  : 
I am  in  favour  of  rents  being  regulated  in  the 
future  according  to  the  prices  of  agricultural 
produce. 

11945.  At  what  period  would  you  have  that 
revision  ? — I would  have  it  so  that  every  land- 
lord or  tenant  might  ask  for  it  every  seven 
years. 

Mr.  W.  Kenny. 

11946.  Do  you  mean  an  automatic  revision  ? — 
Ido. 

Mr.  Macartney. 

11947.  You  would  assume  the  date  of  the  first 
fixture  of  the  judicial  rent  as  a basis? — Yes,  I 
would  take  that  as  the  starting  point.  If  you 
took  the  year  in  which  the  fair  rent  was  first 
fixed,  one  could  of  course  know  what  the  average 
prices  were  in  that  year,  or  in  the  seven  years 
previous.  I should  prefer  the  seven  years 
previous  if  the  prices  can  be  obtained,  and  I 
suppose  they  can. 

11948.  So  that  under  your  system,  in  a revi- 
sion of  the  rent  fixed  in  1881,  there  would  not 

0.122. 


Mr.  Macartney — continued, 
only  be  the  years  that  have  succeeded  1881,  but 
you  would  go  back  to  the  seven  years  preceding 
1881?— Yes. 

11949.  Have  you  any  other  detail  of  your 
scheme  you  would  like  to  lay  before  the  Com- 
mittee?— Well,  I have  been  thinking  over  the 
matter  a little,  and  I think  a fair  system  could 
be  adopted  that  would  apply  to  the  different  dis- 
tricts. Of  course  I am  not  speaking  of  Ulster, 
because  I have  no  experience  whatever  as  re- 
gards Ulster  ; but  in  the  other  provinces  I think 
there  could  be  a very  fair  system  devised  by 
which  rents  on  a sliding  scale  could  be  fixed. 

Mr.  T.  W.  Russell. 

11950.  Why  do  you  exempt  Ulster? — Because 
I have  no  experience  of  it ; I have  no  connection 
with  Ulster  whatever. 

11951.  I suppose  the  prices  could  be  applied 
there  as  well  as  elsewhere? — I have  no  doubt 
they  could. 

Colonel  Waring. 

11952.  I do  not  understand  you  to  say  that 
your  plan  would  not  be  applicable  to  Ulster ; but 
that  you  cannot  say  whether  it  would  or  not  ? — 
Certainly  not.  I simply  exempt  it  because 
the  practices  there,  1 believe,  are  different  to 
what  they  are  elsewhere,  and  I have  no  ex- 
perience of  them.  But  if  I might  go  further, 
I would  say  that  a Poor  Law  union  might 
be  the  unit  of  area  for  fixing  these  prices, 
and  that  the  principal  products  of  the  union 
should  be  taken  into  account,  and  that  the  pro- 
ducts that  are  of  moat  value,  or  what  are  the 
staple  commodities  of  that  union,  should  bear  a 
certain  proportion  to  the  rent  already  fixed.  I 
mean  that  the  products  should  not  all  bear  the 
same  value ; because  there  are  some  that  are  not 
at  all  as  much  brought  into  use  in  that  area  as 
others ; and  those  that  are  the  most  used  are  the 
ones  that  should  bear  a larger  proportion  to  the 
rent  than  the  smaller  ones. 

Mr.  Macartney. 

11953.  For  instance,  as  an  illustration  with 
regard  to  cereal  produce,  there  might  be  one 
union  in  which  barley  bore  a greater  proportion 
to  the  rent-making  produce  of  a farm  than  oats  ? 
— Yes,  as  regards  King’s  County  (which  I know 
best),  I would  say  that  if  you  take  six  products 
(barley,  oats,  beef,  mutton,  pork,  and  butter),  and 
then  divide  those,  say,  into  12  different  parts, 
barley  might  be  3-12ths,  oats,  perhaps,  2-12ths, 
beef,  l-12th,  butter,  l-12th,  pork,  3-12ths,  and 
so  on  in  that  way  until  you  make  up  the  total 
amount.  I think  in  that  way  you  could  arrive 
at  what  would  be  a very  fair  arrangement,  and 
fix  rent  according  to  the  rise  or  fall  of  prices. 

11954.  That  would  remove  the  existence  of 
the  question  of  improvements? — That  would 
abolish  that  question  altogether. 

11955.  And  the  tenant  would  get  the  whole 
advantage  ? — That  is  not  the  only  advantage  of 
it.  In  my  opinion,  the  more  the  tenant  could 
improve,  and  the  larger  -the  produce,  the  better 
for  him ; it  would  encourage  high  farming ; his 
rent  would  not  be  affected  by  the  large  amount 
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Mr.  Macartney — continued, 
of  produce  that  he  could  raise  off  the  land ; 
it  would  be  simply  a question  of  price. 

Mr.  Sexton. 

11956.  Would  not  the  large  or  small  amount 
of  produce  on  a particular  farm  be  a very  mate- 
rial consideration,  and  would  not  the  same  Poor 
Law  union  include  lands  and  farms  of  two 
extremes  of  value  ? — No,  I think  not ; the 
amount  of  produce  that  a tenant  could  raise  off 
his  farm  would  not  affect  his  rent  at  all ; it  is 
only  the  price  of  the  article. 

11957.  Suppose  there  were  two  farms  in  the 
same  Poor  Law  union,  one  a fertile  farm,  raising 
abundantly,  the  other  a farm  on  the  mountain- 
side with  a very  poor  yield  ; would  not  the  test 
of  price,  applied  indifferently  to  those  two  farms, 
be  a most  misleading  test  ? — I do  not  think  so. 

Mr.  7'.  W.  Russell. 

11958.  Do  you  assert  that  the  yield  has  no- 
thing to  do  with  the  question  ?— Yes,  I say  that 
yield  has  nothing  to  do  with  it,  that  can  materi- 
ally affect  it. 

Mr.  Macartney. 

11959.  You  have  tested  this  scheme  by  your 
practical  experience  as  a farmer  ? — I do  not  say 
that ; 1 only  give  it  as  my  opinion. 

11960.  But  you  believe  that  in  all  the  varying 
circumstances  of  farming,  it  would  work  out 
fairly  ? — I do.  I think  it  would  work  out  fairly. 

11961.  Assuming  the  present  system,  or  some- 
thing approaching  the  present  system,  is  to  be 
continued,  may  I ask  you  whether  you  have  any 
suggestion  to  make  for  simplifying  procedure  in 
the  early  steps  with  regard  to  the  originating 
notice,  for  example  ? — I think  if  there  is  to  be 
re-hearing  there  ought  to  be  a re-hearing  in 
Court  of  each  case,  but  I would  like  to  simplify 
that  as  much  as  possible.  The  great  difficulty  at 
present,  and  the  great  objection,  is  the  expense  of 
both  solicitors  and  valuers,  and  if  it  was  possible 
to  do  without  those  it  would  facilitate  matters 
very  much,  but  I would  certainly  like  to  retain 
the  present  system  of  hearing  a case  in  Court 
before  the  Legal  Sub-Commissioner  and  his  two 
colleagues. 

11962.  Can  you  suggest  any  method  by  which 
the  tenants,  for  instance,  could  serve  the  notice 
or  other  legal  forms,  which  would  be  less  expen- 
sive than  employing  a solicitor? — Yes;  the  work- 
ing of  the  whole  thing  has  become  so  familiar 
now  to  tenants,  landlord’s  agents,  and  all  other 
parties,  that  I do  not  see  why  the  whole  case 
should  not  be  heard  in  Court  by  the  Commis- 
sioners, and  the  parties  interested  themselves, 
without  professional  assistance  ; but  with  regard 
to  serving  the  originating  notices,  I think  it 
would  be  a good  plan  if  these  originating  notices 
could  be  kept  at  every  Betty  Sessions  district, 
and  that  the  clerk  of  the  Petty  Sessions  shall  be 
required  to  fill  up  those  notices  whenever  any 
tenant  applied  to  him. 

Mr.  T.  M.  Healy. 

11963.  In  other  words,  to  take  that  out  of  the 
hands  of  the  attorneys,  you  mean? — Yes,  if  the 
tenants  desired  it  only.  Of  course  I would  not 
prevent  any  man  employing  his  attorney  if  he 
wished  to  do  it. 


Mr.  Macartney. 

11964.  A very  large  proportion  of  the  cost  of 
procedure  goes  in  law  expenses,  does  it  not? — 
It  does. 

11965.  And  your  opinion  is  that  the  right  o£ 
both  parties  would  be  quite  safe  before  the  Sub- 
Commission,  if  they  chose  to  appear  in  their  own 
person  ? — I think  so.  I think  the  Legal  Sub- 
Commissioner  would  take  very  good  care  that 
justice  was  done  to  all  parties. 

11966.  Of  course  the  right  of  appeal  being 
retained  so  that  in  case  of  misadventure,  it  might 
be  set  right  ? — Yes,  certainly. 


Mr.  T.  M.  Healy. 

11967.  Have  you  given  any  reductions  on 
your  own  properties  in  recent  years  ? — On  my 
own  properties  ? 

11968.  The  properties  of  which  you  are  agent? 
— Yes,  to  the  tenants  who  have  not  got  judicial 
rents. 

11969.  Will  you  kindly  state  the  average  of 
the  reductions  which  you  have  felt  it  necessary  to 
give,  say  since  1881  ? — They  have  varied.  The 
reductions  that  are  at  present  being  given  upon 
most  of  the  properties  with  which  I am  concerned, 
vary  from  five  to  15  per  cent. 

1197'*.  Do  you  find  it  necessary  to  give  any 
reductions  to  tenants  who  hold  judicial  tenancies? 
—No. 

11971.  And  you  never  have  done  ? — No,  ex- 
cept m some  very  extreme  cases  of  absolute  mis- 
fortune. The  rule  is  not  to  give  reductions  of 
judicial  rents. 

11972.  Is  15  per  cent,  the  highest  reduction 
you  have  given  since  the  Act  of  1881  was  passed? 
— No,  often  it  has  been  more. 

11973.  How  much  more? — Five  and  twenty 
per  cent,  has  been  allowed  in  some  cases.  A 
good  deal  depends  upon  the  Poor  Law  Y alua- 
tion. 

11974.  Was  this  an  all-round  reduction  ?— No, 
there  was  a scale  laid  down  according  to  the 
Poor  Law  Valuation. 

11975.  On  each  of  the  properties  of  which  you 
are  agent? — Yes,  that  was  occasionally  varied 
according  to  circumstances. 

11976.  Will  you  kindly  tell  us  what  the  scale 
was  ? — 'Well,  the  scale  that  has  been  acted  upon 
for  some  time  has  been,  from  below  the  Poor  Law 
Valuation  to  the  Poor  Law  Valuation,  5 per  cent. 
Anybody  that  was  10  per  cent,  over  the  Poor 
Law  Valuation,  10  per  cent.;  those  that  were 
15  per  cent,  over  it,  15  per  cent. 

11977.  Did  that  include  the  cases  of  lease- 
holders ?— Yes ; unless  they  were  leaseholders, 
who  have  had  sub-interests ; but  ordinary  lease- 
holders it  did  include. 


11978.  Then  leaseholders  participated  in  the 
eductions  that  you  gave  to  the  non-judicial 
enants  ?— - Yes. 

11979.  Now,  would  you  kindly  enumerate 
he  properties  on  which  this  rule  obtained? 
[’here  are  not  very  many  leaseholders  upon  any 
iroperties  that  1 have  to  deal  with,  but  it  ob- 
ained  more  or  less  upon  th'em  all. 

11980.  You  might  give  us  the  names,  if  you 
i'ould  ? — Lord  Rosse’s  property  is  one. 

11981.  Are  there  any  others? — Mr.  Hector 
?oler  s property. 

1 r 11982.  Any 
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Mr.  T.  M.  //eaZy— continued. 

11982.  Any  others? — I do  not  think  I have 
any  others. 

11983.  Was  any  reduction  given  on  Lord 
Bloomfield’s  property  ? — On  Lord  Bloomfield’s 
property  there  are  no  leaseholders. 

1 11984.  Was  the  reduction  given  to  non- 
judicial tenants? — Yes. 

11985.  Was  that  reduction  given  in  con- 
sequence of  the  fall  in  prices  ? — The  reductions 
began  in  the  year  1879,  the  first  of  the  bad 
years.  Then  they  have  been,  more  or  less,  going 
on  ever  since,  to  the  non-judicial  tenants. 

11986.  They  were  given  on  a scale,  I under- 
stand you  to  say.  Did  your  scale  follow  the 
fluctuations  of  prices  ? — No,  it  did  not. 

11987.  Yet  I gather  that  you  would  settle  the 
judicial  rents  on  a scale  of  prices  ? — If  they  were 
to  be  revised ; on  revision,  I think,  a scale  of 
prices  would  be  a fair  way  of  revising  them. 

11988.  I have  correctly  stated  the  substance 
of  your  evidence  already  given,  have  I not,  that 
you  would  proceed  to  revise  the  judicial  rents  by 
a scale  of  prices  ? — Yes. 

11989.  But  in  your  own  practice,  in  giving 
abatements,  if  I follow  you,  you  have  not  given 
abatements  according  to  a scale  of  prices? — I 
really  cannot  speak  very  accurately,  but  I think,  as 
well  as  I remember,  that  that  last  scale  that  I 
told  you  of  was  resumed  or  dated  from  the  time 
of  the  fall  of  store  stock. 

11990.  I do  not  know  whether  you  quite 
apprehend  my  question  : I want  to  know  why 
you  are  in  favour  of  revising  the  judicial  rents  by  a 
scale  of  prices,  when  your  own  abatements  did  not 
follow  or  proceed  upon  that  principle  ? — It  is 
rather  a difficult  thing  to  work  out.  It  would 
have  taken  a very  considerable  amount  of  labour 
to  work  out  a scale  of  prices  to  apply  to  two  or 
three  thousand  tenants  ; or  1,500  tenants. 

11991.  But  take  the  year  in  which  the  Govern- 
ment worked  it  out  for  you  by  the  Land  Com- 
mission under  the  Act  of  1887  ; they  gave  a 
Schedule  of  abatements  from  the  judicial  rent,  as 
you  know  ? — Yes. 

11992.  Did  you,  hi  the  abatements  you  gave 
to  non-judicial  tenants,  follow  the  Schedule  of 
abatements  settled  by  the  Statutory  Court? — 
No. 

11993.  You  did  not? — No;  we  rather  took 
the  Poor  Law  valuation  as  a basis,  as  an  index, 
more  than  a scale  of  prices. 

11994.  Will  you  give  me  the  date  when  your 
Poor  Law  valuations  were  made  ? — I think 
Griffiths’  last  valuation  was  made  in  1852. 

11995.  Was  that  applicable  to  the  whole  of 
those  counties Tipperary  and  King’s  ? — That  I 
believe  to  be  so ; but  1 cannot  speak  of  that  as 
a positive  fact. 

11996.  I gather  that  you  now  think  that  land 
is  profitable  if  it  is  in  the  hands  of  tenants  who 
pay  for  their  own  labour  ? — Yes. 

11997.  And  that  it  is  also  profitable  in  the 
hands  of  tenants  who  do  the  labour  for  them- 
selves?— Yes. 

11998.  That  is  your  view  ?— Yes. 

11999.  Now,  will  you  contrast  that  with  the 
evidence  you  gave  in  1886  before  the  Commission 
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Mr.  T.  M.  Iiealy — continued, 
of  the  Conservative  Government  of  that  date. 
First,  you  say  that  “ It  is  not  the  natural  desire 
or  nature  of  the  Irish  tenants  to  shirk  paying 
their  fair  rents.”  You  agree,  of  course,  in  that 
still  ? — Yes,  I do ; it  was  not  then,  at  all  eventsi 

12000.  It  was  not  then;  is  it  now?— I am 
sorry  to  say  that  it  is  more  so  than  it  was  then. 

12001.  Although  the  combination  which  you 
then  so  much  deplored  has  since  been  dissipated 
to  some  extent  ? — And  the  fact  of  that  has  been 
fully  realised. 

12002.  Then  you  think  that  now  the  country 
is  really  in  a worse  condition  than  it  was  in  1886 
from  the  point  of  view  of  rent-paying  ? — No,  I do 
not.  I do  not  say  that. 

12003.  Would  you  like  to  develope  your 
answer  in  any  way  ? — No. 

12004.  As  I understand,  you  stated  this  in 
answer  to  Question  3563 : “ Do  you  think  the 
tenants  have  had  much  difficulty  in  paying  ; oil 
account  of  bad  times  has  it  been  an  effort  ? ’’ 
That  was  a question  put  to  you  by  Lord  Gowper, 
and  you  said  in  answer  : “ It  has  been  an  effort 
to  them  no  doubt,  and  it  has  been  a much  greater 
effort  to  some  than  others;”  Do  you  still  continue 
to  concur  in  that  view? — I do. 

12005.  Then  you  say  : “My  experience  is 
chiefly  connected  with  tenants  on  mixed  holdings, 
or  farms  partly  in  tillage  and  partly  grazing,  but 
perhaps  rather  more  tillage  than  anything  else, 
and  no  doubt  there  has  been  difficulty  with  many 
of  them  in  paying  rents  ”? — Yes. 

12006.  That  difficulty  now  has  disappeared? 
— V ery  much. 

12007.  In  consequence  of  the  rise  in  prices  ? 
— In  consequence  of  the  much  better  system  of 
farming  that  tenants  are  now  developing,  and  are 
beginning  to  practice.  It  is  perfectly  wonderful 
how  tenants  are  now  beginning  to  adapt  them- 
selves to  improved  methods  of  farming. 

Mr.  T.  W.  Russell. 

12008.  How  does  that  tally  with  your  answer 
lhat  the  quality  of  the  stock  was  deteriorating, 
and  that  farming  societies  were  going  out  of 
existence  ? —Perfectly,  I think.  I was  speaking 
of  what  had  happened  some  years  ago,  and  that  was 
one  of  the  effects  of  the  reduction  in  the  price  of 
store  stock,  and  that  effect  has  now  been  per- 
ceived by  tenants  generally,  and  they  are  en- 
deavouring most  decidedly  and  energetically  to 
remedy  it. 

Mr.  T.  M.  Healy. 

12009.  Your  evidence  is  that  you  never  gave 
an  abatement  to  judicial  tenants? — I did  not  say 
that ; but  as  a rule  they  are  not  given. 

12010.  Now  let  me  give  you  your  answer  to 
Question  3565  : “Do  you  think  judicial  rents, 
according  to  prices  as  they  now  are,  rents  that 
were  fixed  some  years  ago,  are  too  high  ? — ( A .) 
Well,  they  are  undoubtedly  too  high  for  some 
tenants  in  a certain  way.  I will  just  explain 
what  I mean.  I do  not  think  they  are  too  high 
for  the  tenants  who  are  able  to  provide  their 
own  labour,  and  who  have  their  own  families  to 
work.  I do  not  think  they  are  too  higli  for 
tenants  of  that  class;  I think  they  are  very  well 
able  to  live  and  pay  ; but  those  who  are  obliged 
to  find  labour  at  the  present  rate  must  find  very 
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Mr.  T.  M.  Healy — continued, 
great  difficulty  in  paying  their  rents  and  to  live  in 
the  same  manner  as  they  have  been  accustomed  to 
live  for  some  years  past?” — Yes ; well,  that  too, 
to  a certain  extent  I think  applies  to  the  present 
time ; but  the  labour  question,  I think,  is  in  a 
better  state  now  than  it  was  then,  inasmuch  as 
tenants  are  able  to  use  improved  machinery,  and 
do  not  require  so  much  labour  ; they  are  able  to 
farm  with  fewer  hands  than  they  were  in  those 
days.  The  amount  of  the  new  machinery  that  is 
sold  in  the  country  now  is  very  rapidly  increasing  ; 
it  is  quite  marvellous.  The  English  manu- 
facturers find  it  a very  profitable  business,  and 
in  the  Royal  Dublin  Society’s  shows  every  year 
there  is  more  and  more  room  applied  for  for 
agricultural  inplements,  and  they  are  being  sold 
all  over  the  country  to  a much  greater  extent 
than  they  were  in  those  days. 

12011.  You  would  not  even  give  an  advertise- 
ment to  Mr.  Pearce,  of  Wexford.  Is  not  he 
making  agricultural  machines? — Yes,  he  is 
following  up  the  English  pattern,  and  making 
them  himself;  and  on  farms  I have  been 
inspecting  recently  I have  seen  his  name  on 
many  of  the  implements. 

12012.  I suppose  those  were  as  good  as  the 
English  ones? — Every  bit  when  made  in  the 
same  pattern,  and  rather  better,  I should 
think. 

12013.  You  have  stated  that  the  Sub-Com- 
missioners value  the  land  as  they  find  it  ? — 
Yes. 

12014.  I think  you  said  that?— Yes. 

12015.  And  that  they  do  not  take  deterioration 
into  account? — I do  not  think  they  do.  I 
think  that  they  take  deterioration  of  tillage  into 
account ; if  they  have  evidence  before  them  of 
real  bad  farming,  such  as  land  full  of  dirt  from 
over-cropping,  they  do  take  that  into  account,  I 
am  sure. 

12016.  In  fact,  you  have  a high  opinion  of  the 
Sub-Commissioners  ? — Well,  my  opinion  of  the 
Sub-Commissioners  is  this  : though  1 have  had 
very  grave  reason  to  find  fault  with  many  of 
their  decisions,  I think  they  are  fair-minded  men 
endeavouring  to  act  impartially,  and  to  do  their 
duty  in  an  honourable  and  an  impartial  spirit. 
Of  course,  those  at  present  acting  have  had  a 
great  deal  of  experience,  and  as  their  work  goes 
on  they  profit  by  it,  and  they  get  more  experi- 
ence. 

12017.  There  are  gentlemen  like  Mr.  Greer 
(who,  for  instance,  has  been  in  office  since  the 
Act  was  passed),  Mr.  Doyle,  and  Mr.  Crean  ? — 
Yes. 

12018.  I think  Mr.  Rice  and  some  others, 
these  are  gentlemen  who  have  been  in  office  since 
the  Act  was  passed,  I think  ? — I do  not  really 
know. 

12019.  They  were  referred  to  at  the  time  they 
took  office  as  “ sub-confiscators,”  you  remember 
that  ?— I do  not  remember  hearing  that.  I have 
heard  ‘‘  rent-cutters  ” and  other  expressions 
made  use  of,  but  I do  not  remember  “ sub-con- 
fiscators.” 

12020.  You  stated  that  timber  and  slates,  I 
think,  was  the  extent  to  which  you  went  in  the 
contribution  of  the  landlord  ? — And  drainage. 

12021.  That,  of  course,  would  be  drainage 


Mr.  T.  M.  Healy — continued, 
where  the  landlord  borrowed  from  the  Board  of 
Works?— Not  always;  if  a small  tenant  was 
draining  a couple  of  acres  he  was  allowed  some- 
thing. 

Mr.  T.  IV.  Russell. 

12022.  He  was  allowed  6d.  a perch,  or  some- 
thing like  that,  was  he  not  ? — Sixpence  a perch 
will  go  a very  short  way  in  making  a good  main 
drain. 


Mr.  T.  M.  Healy. 

12023.  Did  you  know  the  Reverend  William 
MTCeogh,  parish  priest  of  Ballinahinch,  in  the 
county  of  Tipperary  ? — I did. 

1 2024.  Is  he  living  still  ? — I cannot  tell  you,  I 
do  not  know. 

12025.  You  had  a copy  of  his  evidence  before 
you,  had  not  you,  before  the  Bessborough  Com- 
mission ? — I had. 


12026.  You  did  not  reply  to  it? — I beg  your 
pardon,  I did. 

12027.  You  replied  as  to  the  killing  of  the 
goats  ? — Yes. 


the  rises  of  rent,  and  so  on  ? — I do  not  know  ; I 
do  not  remember  exactly  what  I replied ; but  I 
replied,  and  I think  it  is  in  the  Appendix. 

12029.  In  the  Appendix  to  the  Report? — 
Yes. 


12030.  I have  examined  it;  but  I cannot  find 
it.  I find  your  evidence  is  given.  You  have 
given  evidence  with  regard  to  improvements  and 
raising  of  rent  ? — I did  not  say  anything  about 
raising  rent,  1 think.  I do  not  think"!  was 
asked  anything  about  it. 

12031.  When  did  you  take  Lord  Bloomfield’s 
property  over '{ — It  has  been  in  my  father’s  and 
my  own  hands  for  60  years. 

12032.  Your  father  was  Captain  Garvey  ? — 


12033.  May  I ask  you  what  date  he  died  ? — 
He  died  in  1879. 

12034.  Then  I presume  this  evidence  would 
more  refer  to  him  than  to  you  ? — Yes,  I remem- 
ber he  was  referred  to. 

12035.  1 suppose  he  was  an  old  man  at  the 
time.  If  you  were  assisting  him  and  can  give 
us  any  statement  as  to  whether  this  evidence  is 
true  or  not  I should  like  to  know.  It  is  said  : 
“ Upon  Lord  Bloomfield’s  property  the  rent  is 
increased  on  the  death  of  a tenant.  If  a father 
dies  and  his  son  comes  into  possession  there  is  an 
increase  put  on.  In  one  case  that  occurred  in 
my  parish  on  Lord  Bloomfield’s  propertv,  three 
years  ago,  a man  named  Martin  Burke  held 
60  acres  ; he  died,  and  when  his  widow  came  to 
pay  the  rent  there  was  an  increase  of  25/.  a year 
put  on  her.  (Q.)  That  was  on  Lord  Bloomfield’s 
property  ? — (A.)  Yes,  he  is  now  dead,  and  his 
sister,  Mrs.  Kingscote,  is  now  the  owner  of  the 
property.  ( Q.)  How  much  was  the  increase  ? — 
(A.)  £25  a year,  equal  to  5s.  an  acre.  (Q.)  Was 
that  a farm  on  which  the  tenant  was  resident  ? — 
(A.)  Yes.  (Q.)  It  was  not  a grazing  farm? — 
(A.)  No,  she  is  living  on  it ; and  in  addition  to 
that  25/.  a year,  there  were  always  going  with 
that  farm  five  or  six  acres  of  bog  which  Martin 
Burke,  during  his  life,  reclaimed ; it  was  a 
commonage 
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Mr.  T.  M.  Healy — continued, 
commonage  when  he  got  it,  but  after  his 
death  it  was  put  on  the  same  rent  as  the 
rest  of  the  farm.  (Q.)  In  addition  to  the  5s. 
an  acre,  the  bog  was  -included? — ( A .)  Yes, 
I would  wish  to  explain  that  fully.  At  the 
time  Burke  was  dying,  he  knew  the  rule  of  the 
property  was  to  put  an  increase  on  his  representa- 
tives, whoever  would  be  his  successor;  and  in 
order  to  try  and  protect  his  interest,  his  eldest 
child  being  over  12  years  of  age,  he  made  Mr. 
Garvey,  the  agent  of  the  property,  one  of  his 
executors,  thinking  that,  by  knowing  the  position 
of  his  widow  and  children  and  all  that,  it  Avould 
save  them  from  the  increase  ; but  it  did  not. 
(Q.)  Has  that  been  always  the  practice  on  the 
property  ? — (A.)  Yes,  upon  every  property  over 
which  Mr.  Garvey  is  agent.  Upon  Sir  E. 
Waller’s  property  it  is  also  the  practice.  ( Q.) 
Suppose  two  successive  proprietors  died,  one 
after  the  other,  would  the  increase  be  insisted  on  ? 
— (A.)  Yes,  an  increase  of  a shilling  an  acre 
would  be  put  on,  even  if  they  died  within  the 
same  year.”  Then  he  gives  this  as  an  instance 
of  the  rule  of  the  property  ? — I replied  to  that  at 
the  time. 

Mr.  T.  W.  Russell 

12036.  Do  I understand  you  to  sajr  that  that 
was  a rule  of  the  property? — No,  certainly 
not. 

Mr.  T.  M.  Healy. 

12037.  Was  that  not  so? — No,  it  was  not  any 
such  thing  at  all.  The  practice  of  the  estate 
Avas,  that  Avhen  a tenant  died  there  Avas  a re- 
valuation of  the  holding  made.  In  some  of  those 
cases  there  had  been  no  change  for  40  years,  and 
if  it  Avas  found  that  the  rent  was  extraordinarily 
Ioav,  a trifle  or  a small  thing  might  have  been 
added  to  it.  Now,  Avith  regard  to  Burke’s  farm, 
you  have  referred  to  that,  and  if  there  is  no  reply 
of  mine,  I cannot  understand  the  reason  why. 

12038.  If  there  is  I Avill  read  it,  but  I have 
not  been  able  to  find  it ; I have  looked  twice. 
I have  looked  carefully  to  see  Avhether  it  is 
there,  and  I will  give  you  the  book  to  look  your- 
self ? — I am  not  familiar  Avith  those  books ; I 
should  not  know  Avhere  to  look  for  it;  but  Avith 
regard  to  that  particular  case  (Burke’s  fax-m)  1 
think  the  vex-y  fact  of  Burke  making  me  the 
executor  to  his  will  does  not  go  to  shoAv  that  he 
Avas  afraid  that  any  injustice  Avould  be  done  if  he 
(lid  knoAv  Avhat  Avas  the  practice  of  the  estate. 

12039.  You  see  he  says  that  they  reclaimed 
five  or  six  acres  of  bog,  Avhich  Avas  a commonage 
Avhen  he  got  it,  but  after  Burke’s  death  the  same 
rent  was  put  on  that  bog  Avhich  he  had  reclaimed 
as  on  the  rest  of  the  farm  ? — I do  not  know  how 
far  the  Rev.  Mr.  M'Keogh  could  knoAv  anything 
about  Avhat  it  Avas  when  Burke  got  it,  for  he 
Avas  not  there. 

12040.  This  is  the  statement  made  by  Mi-. 
M'Keogh  (you  have  been  asked  about  the  scale  of 
tenant  right) ; he  says  : “ On  Lord  Bloomfield’s 
property  last  year  there  Avere  four  ” (ejectments). 
“ One  of  them  Avas  an  ejectment  brought  against 
a tenant  named  Bx-own,  and  after  having  ob- 
tained a decree  for  possession,  Mr.  Garvey  said 
to  him,  e I will  give  you  permission  to  sell.’ 
There  Avere  two  years’  rent  due  on  the  farm,  and 
I think  the  rent  was  145/.  £ I Avill  give  you  per- 
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mission  to  sell,’  said  Mr.  Garvey,  ‘ but  I must 
have  the  selection  of  the  tenant,  and  also  the 
purchase-money  must  pass  through  my  hands.’ 
(Q.)  Did  the  tenant  sell? — (A.)  He  did.  He 
had  to  sell  at  500/.,  because  Mr.  Garvey  Avould 
not  alloAv  a Catholic  into  possession  of  the  farm. 
I kneAv  a Catholic  to  offer  750/.  for  it,  but  BroAX'n 
had  to  Avalk  out  for  500/.  to  Mr.  Draper,  and  to 
forfeit  his  right  to  250/.  Tavo  years’  rent  that 
Avas  due  Avas  stopped  out  of  the  500/.,  the  money 
Avas  paid  into  Mr.  Garvey’s  hands,  he  retained 
the  rent  due,  gave  Burke  the  balance,  and  he 
and  his  family  Avent  to  Australia  ?” — Gave  BroAvn 
the  balance. 

1204L.  Yes  ? — Noav,  I suppose  I am  at  liberty 
to  explain  Avhat  happened  there  ? 

12042.  Certainly  ? — You  must  remember  that 
an  agent  is  actingf or  another  person;  and  it  is  per- 
fectly true  that  a Protestant  tenant  Avas  in  that  in- 
stance preferred  to  succeed  a Protestant  tenant. 
You  must  remember  that  the  Protestant  church  has 
been  disestablished.  BroAvn,  Avho  was  a Pi-otes- 
tant  tenant,  contributed  4/.  a year  to  the  assess- 
ment fund  of  that  church.  BroAvn  Avas  permitted 
to  sell  his  interest,  but  there  was  no  tenant-right 
on  the  estate  at  all,  and  the  OAvner  of  the  pro- 
perty did  prefer  the  Protestant  tenant.  It  Avas 
a large  farm  adjoining  the  Protestant  church  ; 
in  fact,  the  Protestant  church  Avas  on  the 
land,  or  adjoining  the  land  ; it  Avas  adjoin- 
ing a small  demesne  of  the  owner,  and  BroAvn, 
Avith  the  utmost  goodAvill  and  thankfulness, 
resigned  in  favour  of  the  Protestant  tenant. 
A Roman  Catholic  tenant  for  Avhom  I have  a very 
great  regard  came  to  me  on  the  estate  and  said  : 
“ Oh,  sir,  I would  like  to  get  that  farm ; I think 
you  should  give  it  to  me ; you  know  me  very 
well  and  I think  that  I ought  to  get  it,  and  I will 
give  BroAvn,  or  you,  so  much  for  it.” 

12043.  Was  it  750/.  that  he  offex-ed  ? — I really 
do  not  knoAv ; I could  not  charge  my  memory 
Avith  it. 

Mr.  Hayes  Fishe?\ 

12044.  Was  it  more  than  500/.? — Yes,  I think 
it  Avas  more  than  500/.  I said  to  him:  “Well, 
noAv  I Avill  be  perfectly  candid  Avith  you.  There 
is  nothing  to  allege  against  you  in  any  Avay,  but 
there  is  a very  gi-eat  straggle  to  keep  the  church 
open  in  this  district  for  the  few  Protestant  tenants 
that  are  i-ound  about  it,  and  if  the  contribution 
to  the  church  is  cut  off  the  consequences  very 
likely  Avill  be  that  the  door  will  have  to  be  closed, 
and  whei-e  a Protestant  tenant  has  been  in  the 
place  before,  I do  not  think  you  Avill  say  that  it 
is  veiy  unfair  of  the  landlord  to  wish  that  a 
Protestant  tenant  should  succeed.”  “ Oh,”  he 
said : “ Sure  you  Avould  not  like  that  to  be 
known;”  I said:  “You  may  go  and  put  it 
up  in  the  market-square  if  you  like,  so  far  as  I 
am  concerned.  I do  not  think  there  is  anything 
bigoted  or  unfair  in  that.” 

Mr.  T.  M.  Healy. 

12045.  That  is  the  Avhole  stoi-y  ? — That  is  the 
whole  story. 

12046.  You  say  the  tenant-right  did  not  exist 
at  that  time,  but  it  Avas  alloAved  ; Avas  it  alloAved 
to  Protestants  and  denied  to  Catholics  ? — 
No,  no  difference  in  the  world  was  made.  The 

4 I 3 fact 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


G16 


MINUTES  OF  EVIDENCE  TAKEN  BEFORE  THE 


30  July  1894.] Mr.  Gabyey. [Continued. 


Mr.  T.  M.  Healy — continued, 
fact  of  the  matter  was  that  Brown  had  the  lease 
and  he  was  allowed  to  sell  his  interest  in  the 
lease. 

12047.  Listen  to  this:  “Are  sales  usually 
permitted  on  this  estate?— (4.)  Never;  those 
were  exceptional  cases,  and  it  was  only  because 
they  were  in  arrear,  and  they  did  not  want  to  be 
at  the  loss  of  the  arrears,  that  they  permitted  the 
tenant  to  sell  on  condition  that  the  purchase 
money  should  pass  through  their  minds.  ( Q .) 
And  put  a limit  on  the  selection  of  the  pur- 
chaser?— ( A .)  Yes,  they  selected  the  purchaser 
themselves.”  Does  that  correctly  represent  the 
then  rule  on  the  estate  as  to  tenant  right,  that 
you  never  allowed  the  sale  of  tenant  right  except 
in  exceptional  cases.  When  the  parties  were  in 
arrear  and  the  landlord  did  not  want  to  lose  the 
arrears,  you  then  allowed  the  tenant  to  sell,  and 
then  the  purchase  money  was  brought  in  and  you 
deducted  the  arrears  of  rent  from  the  purchase 
money  ? — It  is  quite  right,  as  a rule  the  tenants 
were  not  permitted  to  sell ; there  was  no  tenant 
right  established  on  the  property  ; it  was  entirely 
free  from  it ; and  they  were  not  permitted  to  sell. 
Some  farms  on  that  estate  are  in  the  hands  of 
the  same  families  at  the  present  time  that  they 
were  100  years  ago ; or  80  years  ago,  at  all 
events. 

12048.  Did  you  ever  object  to  marriages  on 
the  estate  ? — No. 

12049.  This  is  in  answer  to  Question  37092 : 
“ If  a father  wants  to  get  his  son  married  he  has 
to  get  permission  from  the  agent;  he  can’t  do  it 
without  the  permission  of  the  agent.  ( Q.)  Is  the 
•object  of  that  to  prevent  sub-division  ? — (A.)  Not 
at  all.  During  the  six  years  I have  been  in  con- 
nection with  the  parish,  I have  not  known  a 
case  where  the  father  sub-divided.  I don’t  think 
the  people  have  any  ambition  to  sub-divide. 

( Q.)  Then  what  is  the  object  of  the  agent  inter- 
fering with  marriages? — (A.)  I cannot  say. 
(Q.)  Do  you  mean  to  say  that  if  young  people 
get  married,  and  went  to  America,  there  would 
be  any  interference? — (A.)  No;  but  if  a man 
wanted  to  get  his  son  or  daughter  married,  and 
they  were  to  get  the  farm  in  succession  to  the 
father,  then  there  would  be  an  increase  of  rent, 
but  they  never  acknowledge  the  son  as  a tenant 
during  the  life  of  the  father,  but  Is.  an  acre,  or 
whatever  increase  of  rent  they  wish  to  put  on,  is 
put  on  by  way  of  fine  for  the  son  getting 
married  ” ? — That  is  an  absolute  falsehood. 

12050.  Without  any  foundation  whatever? — I 
mean  as  regards  putting  on  a fine  ; I say  that  it 
is  not  true. 

12051.  What  portion  of  it  is  true  ? — The  only 
portion  of  it  that  is  true  is  that  we  always 
objected  to  a second  family  living  in  the  house 
without  the  consent  of  the  parents.  Very  often 
a son  wanted  to  get  married  and  become  the 
tenant,  and,  as  that  says  there,  a son  was  never 
accepted  as  tenant  during  the  lifetime  of  the 
father. 

12052.  Then  the  landlord  and  the  agent  with 
the  parents  constituted  themselves  a sort  of 
conseil  de  famille  as  I understand  ; was  that  the 
view  that  was  entertained? — No;  complaints 
frequently  were  made  of  family  disputes  and  in- 
terruptions, and  hardships  incurred,  as,  for 


Mr.  T,  M.  Healy — continued, 
example,  by  the  son  usurping  the  authority,  and 
taking  all  control  out  of  the  hands  of  the  lather 
I will  not  say  “ frequently,”  but  “ occasionally  ; ” 
that  occasionally  did  happen.  We  had  nothing 
to  do  with  the  marriages  of  the  people,  they  were 
free  to  marry  who  they  liked;  but  we  always 
wished  it  to  be  'made  known  that  the  parents 
were  consenting  parties  to  the  eldest  son  (the 
son  who  was  to  succeed)  being  married. 

Mr.  W.  Kenny. 

12053.  May  I ask  were  there  any  fines  exacted 
or  any  increase  of  rent  upon  such  occasions  V — 
Never;  I cannot  imagine  what  gave  rise  to  such 
a statement.  This  gentleman,  who  says  he  had 
only  been  there  for  six  years,  made  that  state- 
ment, and  there  was  not  the  smallest  shadow  of 
foundation  for  it. 

Mr.  T.  M.  Healy. 

12054.  An  absolute  falsehood  ? — Yes. 

12055.  What  was  your  objection  to  the  tenants 
on  the  estate  keeping  goats  ? — Because  they  are 
very  destructive  to  hedges. 

12056.  Destructive  and  dangerous? — Destruc- 
tive to  hedges,  and  to.  plantations.  It  was  an 
estate  upon  which  a great  deal  of  expenditure 
had  been  made  by  the  landlord  in  making 
hedges  on  the  farms  of  the  estate  some  years  ago. 
A great  deal  of  money  had  been  expended  by 
the  landlord  in  fencing  the  estate,  and  in  plant- 
ing hedges  in  different  farms  at  different  places 
on  the  estate  ; and  everybody  knows  that  goats 
are  most  destructive. 

Mr.  T.  W.  Russell. 

12057.  There  are  a large  number  of  them  in 
Ireland,  are  there  not? — There  are,  and  they  are 
useful  things  when  properly  kept. 

Mr.  W.  Kenny. 

12058.  I believe  they  have  been  sometimes 
called  “ chartered  libertines?” — Well,  there  is  an 
extra  fine  for  them.  If  a man  is  brought  up  at 
petty  sessions  for  having  a goat  on  the  public 
road,  there  is  a fine  in  respect  of  the  goat  in 
excess  of  any  other  animal. 

Mr.  T.  M.  Healy. 

12059.  Was  it  on  Lord  Bloomfield’s  property 
that  all  this  money  was  spent  on  making  hedges  ? 
— Yes. 

12060.  And  it  was  to  that  property  then  that 
your  objection  was  confined? — No,  it  was  not; 
it  was  the  same  thing  in  other  properties. 

12061.  And  had  the  landlords  spent  a great 
deal  of  money  on  the  other  properties  ? — In  some 
cases. 

12062.  Would  you  give  us  the  names  of  the 
other  properties  on  which  the  landlords  had  spent 
money  in  making  hedges  ? — I do  not  say  that  the 
landlords  generally  had  expended  a great  deal  of 
money  in  making  hedges  upon  other  estates. 
Goats  were  objected  to  unless  they  were  kept 
tethered. 

12063.  You  deny  that  the  bailiff  shot  the 
goats  ? — Yes. 

12064.  Did  you  inquire  into  the  matter?— 
Yes. 

12065.  And 
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Mr.  T.  M.  Henly — continued. 

12065.  And  that  was  untrue  ? — Perfectly  un- 

12066.  Is  the  bailiff  still  thex’e  ? — No,  he  is 
dead  ; his  son  is  there. 

12067.  Do  you  keep  a record  of  the  ejectments 
on  your  properties  ? — Yes. 

12068.  Should  you  have  any  difficulty  in 
giving  the  Committee  a list  of  the  ejectments 
that  you  have  issued,  and  the  actions  for  rent 
in  the  superior  and  inferior  Courts  since  you  be- 
came agent? — Do  you  mean  since  my  father’s 
death  in  1879  ? 

12069.  Something  like  that;  yes  ? — Not  the 
least  difficulty  in  the  world. 

12070.  How  many  would  they  be,  roughly 
speaking? — The  ejectments  where  tenants  have 
been  actually  dispossessed  ? 

12071.  No,  I mean,  first  and  foremost  (we 
then  get  at  the  average),  the  number  of  eject- 
ments issued;  then  the  number. of  actual  dis- 
possessions ? — I could  not  tell  you  the  number  of 
ejectments  issued  without  reference  to  my  books ; 
but  I think  I could  from  memory  tell  you,  per- 
haps, the  actual  number  of  tenants  dispossessed, 
out  of  all  the  estates  I have  anything  to  do  with, 
since  that  year. 

12072.  You  might  give  us  that,  perhaps,  if 
you  would.  You  are  speaking  of  people,  of 
course,  absolutely  “ sheriffed  out,”  not  of  those 
whose  tenancy  was  broken  ? — No,  I am  speaking 
of  those  who  were  dispossessed  and  not  re- 
admitted. Since  the  year  1879,  1 think  that  I 
am  not  understating  the  number  if  I say  that 
out  of  1,200  tenants  there  have  not  been  10. 

12073.  Sheriffed  out  ? — No,  not  more  than 
that. 

12074.  Can  you  give  us  any  idea  whatever  of 
the  number  of  ejectments  actually  issued ; that 
is  to  say,  proceeded  upon  ? — I could  not.  What 
do  you  mean  by  “proceeded  upon”;  do  you 
mean  actually  served  upon  tenants  ? 

12075.  Yes  ? — I could  not  give  you  any  idea 
at  this  moment. 

12076.  I suppose  it  would  be  wrong  to  say 
that  it  would  run  into  more  than  three  figures  ? 
— I daresay  it  would  ; but  I could  not  tell  you 
without  reference  to  my  books. 

12077.  What  is  the  average  per  annum  of 
ejectments  served  on  tenants  ? — 1 could  not  tell 
you. 

12078.  Is  it  so  large  or  so  small  ? — It  would 
be  a mere  guess.  There  are  many  Sessions 
when  there  are  no  ejectments  at  all ; there  are 
some  Sessions  when,  perhaps,  there  might  be 
eight  or  10,  or  perhaps  20,  and  all  settled.  There 
are  many  many  Sessions  in  which  ejectments  have 
been  served,  and  they  were  all  settled  before  they 
came  on  for  hearing. 

12079.  Do  you  proceed  by  action  for  eject- 
ment, or  by  action  for  rent  ? — Sometimes  .by 
civil  bill,  and  sometimes  by  ejectment ; it  varies. 

12080.  Is  this  statement  true  (37155),  Rev. 
James  M'Keogh  : “ I know  a case  that  occurred 
four  years  ago  on  Lord  Bloomfield’s  property, 
where  a man  ploughed  up  a three-acre  field 
early  in  the  year,  in  January,  and  even  built  a 
limekiln  on  his  farm,  and  drew  limestone  three 
and  four  miles  to  it ; but  not  having  asked  per- 
mission to  do  it,  Captain  Garvey  stopped  him, 
and  he  had  to  wait  till  the  following  year,  when 
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the  agent  gave  him  permission  to  plough  it  up. 
That  land  lay  waste  for  a year,  and  the  man  had 
to  pay  a year’s  rent  for  nothing.  (Mr.  Kavanagh.) 
Because  he  did  it  without  asking  permission  ? — 
(A.)  Yes.  (W.)  When  was  that? — (A.)  That 
was  in  1876  ” ?—  Does  he  give  the  man’s  name  ? 

12081.  I have  read  it  exactly  as  it  appears 
here  ? — I never  heard  of  it. 

12082.  You  never  heard  of  that? — No. 

12083.  Now  you  have  told  us  that  round  the 
town  of  Birr  there  was  a great  deal  of  competi- 
tion for  land,  in  the  year  1855  you  nut  it  at  ? — 
In  1853. 

12084.  Just  after  the  famine? — Some  years 
after. 

12085.  Does  that  competition  still  prevail  in 
this  town  of  Birr? — There  is  a considerable 
demand  for  town  parks  there  still. 

12086.  Has  Birr  been  held  to  be  a town  which 
may  have  town  parks ; I presume  it  has  ? — Yes. 

12087.  How  many  “dismisses”  have  there 
been  for  town  parks  ? — I really  do  not  know  out- 
side my  own  experience. 

12088.  Are  you  an  agent  of  all  the  land  of 
Birr  abutting  on  the  town  ? — No ; I am  not. 
There  are  portions  of  it  that  are  leased  away. 
Lord  Rosse  is  the  head  landlord;  he  gets  a 
ground  rent  out  of  the  town  ; there  are  a great 
many  others  who  have  substantial  interests  in  it, 
much  more  than  he  has. 

12089.  Are  these  leaseholds  agricultural 
property  ? — Some  of  them.  Some  of  the  land 
adjoining  the  town  goes  with  the  houses  in  the 
town. 

12090.  What  would  be  the  length  of  these 
leases  ? — Some  of  them  were  in  perpetuity. 

12091.  I suppose  it  would  tend  greatly  to  the 
stability  of  the  town  that  shopkeepers  should  hold 
land  in  perpetuity  attached  to  their  houses? — 
No  doubt  it  would,  if  it  was  not  too  extensive. 
The  quantity  of  the  land  that  is  generally 
attached  to  the  houses  in  those  leaseholds  does 
not  exceed  two  or  three  acres. 

12092.  That  would  be  generally  speaking, 
about  the  size  of  a town  park,  would  it  not? 
— Yes.  A town  park  would  be  a simple  field,  you 
mean  ? 

12093.  Yes? — Very  many  of  them  are  much 
larger  than  that. 

12094.  Would  you  give  us  the  rents,  speaking 
generally,  from  memory,  of  town  parks  in  your 
agency  about  Birr  ? — From  50s.  (27.  10s.)  an 
acre  to  57. 

12095.  Is  this  per  English  or  per  Irish  acre  ? 
— Per  Irish  acre. 

12096.  On  land  further  out  from  Birr  than 
town  parks,  how  high  do  the  rents  go  ?— That 
depends  on  how  far  out  you  go.  If  they  are  so 
far  distant  as  not  to  be  affected  by  proximity, 
about  a pound  an  acre. 

12097.  The  difference  between  a pound  an  acre 
and  two,  or  three,  or  four,  or  five  pounds  an  acre  ; 
is  that  proximity  value  or  accommodation  value  ? 
— It  is  both. 

12098.  How  much  would  you  put  for  proxi- 
mity and  how  much  for  accommodation  value  ? 
— Will  you  distinguish  for  me  ? 

12099.  I can  only  use  the  language  of  the 
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Mr.  T.  M.  Hed.li/ — continued, 
law.  The  definition  of  a town  park  you  know 
very  well  ? — Y es. 

12100.  It  requires  three  elements  to  constitute 
a town  park  ? — Yes,  accommodation  is  one. 

12101.  One  is  that  it  bears  an  increased  value 
as  accommodation  land  ? — It  bears  an  increased 
value  as  accommodation  land. 

12102.  And  that  has  been  held  to  be  a distinct 
thing  from  proximity  value  ?— Yes,  as  accommo- 
dation land. 

12103.  That  means  as  accommodation  land,  I 
understand,  to  a man  holding  a town  house  ? — 
Yes. 

12104.  How  much  of  the  difference  between  a 
pound  an  acre  and  two,  or  three,  or  four,  or  five 
pounds  an  acre  would  you  put  for  proximity,  and 
how  much  for  accommodation  value?— If  there 
is  a difference  of  course  the  proximity  value  must 
depend  upon  the  distance;  if  it  is  very  close  to 
the  town  the  proximity  value  will  be  more  ; and 
it  will  diminish  the  further  out  you  go. 

12105.  I will  put  the  question  in  this  way: 

W hat  would  you  put  on  a townsman  in  the  town 
of  Birr  for  pure  and  simple  accommodation  value 
as  distinct  from  proximity  ? — I cannot  divide 
the  two  things,  I do  not  understand  the  difference 
between  proximity  and  accommodation. 

12106.  Very  well,  that  is  fair  enough  ?— I can 
easily  answer  you  as  to  what  I understand  by 
“proximity,”  when  it  affects  an  agricultural 
holding  that  is  near  a town ; but  as  to  the  dis- 
tinction between  “ proximity  ” and  “ accommo- 
dation ” to  a man  living  in  the  town,  I really  am 
not  able  to  draw  the  difference. 

12107.  Then  you  think  an  ordinary  practical 
man  cannot  disentangle  the  difference  between 

proximity  and  accommodation  value  ? With 

regard  to  persons  living  in  the  town  ? 

12108.  Yes? — Well,  I only  answer  for  my- 
self ; I do  not  grasp  it  at  present. 

12109.  Then  it  is  a judicial  distinction,  which 
you  do  not  follow  as  a practical  man  ?— No,  I do 
not  follow  it. 

Mr.  W.  Kenny. 

12H0.  You  referred  to  a case  put  by  Mr. 
Healy  just  now,  as  apparently  rather  a hard 
case  on  a tenant.  The  name  was  not  given,  but 
it  happened  in  1876  as  near  as  I gathered  from 
Mr.  Healy’s  reading  of  the  Report.  You  were 
agent  then,  I believe?— My  father  was  the 
agent. 

12111.  Were  you  in  your  father’s  office  then  ? 

— Yes. 

12112.  Were  you  assisting  him  ? — Yes. 

12113.  Were  you  taking  an  active  part  in  the 
management  of  the  estate  ? — Yes. 

12114.  But,  as  I understand,  you  cannot  call 
to  mmd  that  case  ? — No. 

Mr.  T.  W.  Russell. 

12115.  Do  you  remember  it  being  referred  to 

by  the  Commission  ?— The  reading  of  it  does 
not  bring  it  back  to  my  memory  as  being  referred 
to  at  the  Commission.  There 'is  not  a farm  upon 
that  estate,  or  any  other  estate  that  I have  any- 
thing to  do  with,  that  I do  not  know  personally. 


Mr.  T.  W. . Russell — continued, 
but  I cannot  remember  anything  at  all  of  such  a 
case  as  that. 

Mr.  Lee.se. 

12116.  Are  there  many  limekilns  on  that  estate  ? 

—No  there  are  not.  There  was  one  limekiln 
built  by  the  landlord  for  the  accommodation  of 
the  estate. 

12117.  Was  that  in  1876  ? — That  was  built  in 
or  about  1876.  He  built  that  limekiln  alto- 
gether at  his  own  expense,  for  the  accommo- 
dation of  the  estate. 

Mr.  W.  Kenny. 

12118.  Mr.  Healy  also  read  from  Father 
M ‘Keogh’s  evidence  before  the  Bessborough 
Commission  of  1880,  in  which  he  stated  that 
it  was  the  rule  upon  all  the  estates  over  which 
your  father  was  agent  that  there  should  be  an 
increase  of  rent  upon  the  death  of  an  old  tenant. 
Was  there  any  such  general  rule? — No;  there 
was  no  such  general  rule  whatsoever. 

12119.  The  only  rule  that  did  exist  was  that 
there  should  be  a valuation  upon  the  death  of 
the  tenant?— Even  that  was  not  a laid  down 
rule,  it  often  happened  that  there  was  a re- 
valuation on  the  death  of  a tenant,  but  there 
was  no  estate  rule  upon  any  of  the  estates  to  that 
effect  at  all. 

. 12120.  Every  case  had  to  be  determined  upon 
its  own  circumstances  ? — Upon  its  own  circum- 
stances. There  never  was  any  increase  of  rent 
during  the  life  of  the  tenant. 

12121.  You  are  quite  sure  of  that? — Yes  ; no 
tenant’s  rent  was  increased  during  his  life  unless 
he  got  an  addition  of  land  or  expenditure  on  the 
part  of  the  landlord  ; but  on  the  death  of  a tenant 
there  was  very  often  a re- valuation. 

Mr.  T.  M.  Healy. 

12122.  I have  gone  through  the  Appendix 
again  to  see  whether  there  was  any  contradic- 
tion of  this  statement  ? — Is  there  any  reply  of 
mine,  may  I ask,  in  the  Appendix  at  all. 

12123.  No,  there  is  not? — There  was  a reply 
sent  to  contradict.  Is  there  absolutely  no  reply, 
except  what  I was  able  to  state  before  the 
Commission  ? 

12124.  No,  none? — Well,  I am  able  to  state 
that  that  evidence  was  sent  down  to  me,  and  I 
replied  to  it,  and  that  I have  seen  it  published  in 
a Blue  Book. 

12125.  It  may  be  that  the  index  is  at  fault? — 

It  may  be. 

Mr.  W.  Kenny. 

12126.  You  also  stated,  I think,  in  your  evi- 
dence that  some  tenants  had  difficulty  in  paying 
rent.  Thatwasyour  evidence,  I think,  in  1886? 

— That  some  had  more  than  others 

12127.  Did  that  evidence  of  yours  apply  to 
tenants  who  had  not  had  judicial  rents  fixed,  or 
did  it  apply  equally  to  tenants  who  had  had 
judicial  rents  fixed  ?— What  year  was  that  in  ? 

12128.  In  1886,  before  the  Cowper  Com- 
mission?— That  applied,  I think,  to  tenants 
generally. 

12129.  Then  had  you  in  your  mind  at  the  time 
the  idea  that  some  of  those  who  had  had  rents 
fixed 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


SELECT  COMMITTEE  ON  LAND  ACTS  (IBELAND). 


619 


30  July  1894.] Mr.  Gabvey.  [Continued. 


Mr.  W.  Kenny — continued, 
fixed  might  have  a difficulty  in  paying  these 
rents  too  ? — Yes,  I had. 

12130.  You  gave  us  some  evidence  about  the 
Poor  Law  Valuation  upon  the  estate,  and  . you 
were  asked  what  was  the  date  of  Griffiths’ 
Valuation.  I think  you  said  1852  ? — Yes. 

12131.  Was  that  a year  of  low  prices? — That 
was  a year  of  low  prices. 

12132.  Exceptionally  low,  I believe? — Yes, 
they  were  low  prices  in  that  year. 

12133.  You  also  said  that  reductions  were 
given  upon  Lord  Rosse’s  estate,  and  upon  Mr. 
Toler’s;  was  that  observation  of  yours  confined 
to  reductions  to  leaseholders? — No,  not  at  all  to 
leaseholders. 

12134.  But  applies  to  all  tenants? — To  all 
tenants. 

12135.  Can  you  name  any  other  estate  on 
which  reductions  were  made  as  well  as  these 
two  ? — Every  estate  I had  anything  to  do  with. 

12136.  Will  you  give  us  the  names  of  the 
others  ? — I will. 

Mr.  Sexton. 

12137.  We  have  never  had  the  full  enumera- 
tion of  the  estates  yet  ? — Of  estates  that  are  in 
my  charge,  there  is  Lord  Rosse’s  estate ; Mr. 
Hector  Toler’s  estate;  Sir  Charles  Wallers 
estate;  Mr.  Frederick  Bennett’s  < state;  the 
Hamilton  estate ; the  Kemmis  estate ; the 
Lefenue  estate;  the  Armstrong  estate,  and 
the  Kingscote  estate. 

Mr.  IV.  Kenny. 

12138.  How  many  counties  do  those  range 
over  ? — Most  of  those  are  in  King’s  County,  and 
some  are  in  Tipperary. 

12139.  Have  you  any  in  Limerick  or  Cork? 
— I have  some  in  Cork.  Some  of  those  pro- 

ferties  (portions  of  them)  are  in  Cork.  What 
have  referred  to  there  as  the  Hamilton  estate 
has  some  in  Cork. 

J2140.  Do  you  know  anything  about  the 
Cosby  estate  ? — No. 

12141.  Have  you  known  cases  in  your  ex- 
perience with  reference  to  these  drainage 
charges  in  which,  when  the  fair  rent  was  fixed, 
it  was  reduced  below  what  the  original  rent  was, 
and  slill  the  landlord  had  to  continue  to  pay  the 
drainage  charges? — Yes,  l have.  That  has 
happened  on  the  Banon  estate,  which  is 
another. 

12142.  In  such  a case  as  that,  I presume  the 
Commissioners  must  have  come  to  the  conclusion 
that  the  works  done  by  the  Board  of  Works  did 
not  give  any  increased  value? — I do  not  know  ; 

1 cannot  tell  what  was  in  their  minds. 

12143.  But,  at  any  rate,  the  interest  (up 
to  which  the  j udicial  rent  was  fixed  which  had 
been  paid  by  the  tenant)  on  the  expenditure  of 
the  Board  of  Works  was  knocked  off  completely  ? 
— That  was  knocked  off  completely,  and  more 
than  that. 

Mr.  T.  M.  llealy. 

12144.  Going  back  to  what  I was  asking  you 
a short  time  since  on  the  proceedings  of  the 
Bessborough  Commission,  1 find  you  are  quite 
correct  in  saying  that  you  did  reply,  and  it  is 
only  fair  to  you  that  I should  read  this  correc- 
0.122. 


Mr.  T.  M.  Healy — continued, 
tion  : “ Statement  of  Toler  R.  Garvey,  Esq.”— 
“ 37074.  There  has  not  been  a general  increase 
of  rent  upon  Lord  Bloomfield’s  property,  and  it 
is  not  true  that  the  rent  is  always  increased  on 
the  death  of  a tenant.  The  rents  of  many  of  the 
farms  of  the  estate  have  not  been  changed  for  40 
years.  The  practice  has  been  not  to  alter  the 
rent  during  a tenant’s  life.  On  his  death  the 
holding  is  re-valued,  and  if  the  rent  is  much  be- 
low. the  fair  value  a moderate  increase  is  put  on, 
taking  care  to  excl ude  from  the  valuation  any  im- 
provements made  by  the  tenant.  In  many  in- 
stance the  succession  goes  on  without  any  increase 
of  rent  whatever.  It  is  well-known  the  rents  of 
the  estate  are  very  moderate.  As  to 
Martin  Burke,  he  held  66  J Irish  acres, 
at  a rent  of  66/.  9s.  6</.,  or  1/.  per  Irish  acre,  an 
absurdly  low  rent  for  one  of  the  best  dairy  and 
meadow  farms  on  the  estate.  After  Martin 
Burke’s  death  the  rent  was  increased  by 
16/.  10s.  6d.,  not  25/.,  a year.  This  made  the 
rent  25s.  per  acre.  It  is  worth  35s.  per  acre. 
The  increased  rent  was  handed  back  to  Mrs. 
Burke  at  each  payment  except  the  last,  when 
only  half  the  increase  was  charged.”  Then  as 
to  another  tenant  whose  name  is  not  given: 
“ (37075-8.)  16/.  10s.  6<7.  The  tenant  is  resi- 
dent. It  is  an  excellent  meadow  and  grazing 
farm  on  which  the  tenant  keeps  20  dairy  cows 
besides  much  young  stock.  The  six  acres  of 
rough  land  were  let  to  Martin  Burke freeof  rent 
for  many  years  to  be  reclaimed.  They  were 
added  to  his  holding  from  1st  November  1863,  at 
10s.  an  acre.  (37079.)  There  was  no  increase 
for  bog  beyond  the  16/.  10s.  6d.  already  referred 
to.  I heard  in  an  indirect  way  that  Martin 
Burke  had  made  me  one  of  the  executors  to  his 
will,  and  the  Rev.  Mr.  M'Keogh  the  other,  but 
I was  never  informed  of  the  fact  by  Mrs.  Burke, 
nor  was  I called  upon  by  anyone  on  behalf  of 
the  family  to  act.”  Then  you  say  as  to  the 
Protestant  tenant : “ Brown  sold  to  a man  of 
large  capital  approved  by  the  landlord,  who 
selected  a Protestant,  as  the  farm  had  always 
been  held  by  a Protestant.  The  one  and  only 
farm  taken  up  of  the  three  referred  to  had  been 
held  by  a Roman  Catholic,  and  was  again 
let  to  a Catholic.  It  is  not  true  that  the  pur- 
chase money  was  paid  into  my  hands.  The  in- 
coming tenant,  Mr.  Draper,  paid  up  the  rent 
due,  one  year,  and  paid  the  balance  of  the  pur- 
chase money  over  to  Brown.  I paid  Brown  a 
gratuity  of  15/.  from  the  landlord.  (37085)  No  in- 
crease of  rent  at  any  time,  except  5 per  cent, 
charged  on  500/.  expended  by  landlord  in  building 
a dwelling-house  for  tenant.  Very  superior  farm 
buildings  had  been  erected  at  great  cost  to  land- 
lord, and  no  interest  charged.  (37086.)  No  im- 
provements effected  by  tenant  and  no  money 
borrowed  from  Board  of  Works.  (37087.)  William 
Walters  owed  a year’s  rent,  and  was  served  with 
ejectment.  He  was  forgiven  a quarter’s  rent, 
21/.  11s.  9r/.  He  paid  up  the  remainder,  and  is 
still  in  possession.  (37088.)  This  is  not  true  ; no 
such  case  occurred.  (37089.)  This  is  not  the 
case.  (37090.)  Sales  of  farms  are  not  permitted 
(except  in  cases  of  leases),  as  no  tenant-right 
exists  on  the  estate.  If  a tenant  wishes  to  leave 
(which  very  rarely  occurs)  he  is  compensated  to 
4 K ' the 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


620  MINUTES  OF  EVIDENCE  TAKEN  BEFORE  TIIE 


.'30? Jiily' 1894.1  Mr.  Garvey.  [ Continued. 


Mr.  T.  M.  Healy- — continued, 
the  full  for  any  improvements  he  may  have 
effected,  and  a good  deal  more  besides.  It  is  not 
true  sales  were  permitted  on  condition  that  the  pur- 
chase money  should  passthrough  the  agent’s  hands. 
(37091-2.)  If  a tenant’s  son  marries  before  the 
other  children  of  the  family  are  provided  for, 
and  brings  his  wife  to  live  with  his  father, 
mother,  brothers,  and  sisters,  quarrelling  almost 
invariably  ensues,  and  the  agent  is  constantly 
appealed  to  by  each  party  with  complaints  of  the 
other.  We  have  used  our  influence  to  prevent 
this  ; sometimes  successfully  and  sometimes  not ; 
but  no  man  has  ever  been  forbidden  to  marry, 
and  no  one  has  ever  been  evicted,  fined,  or  rent 
increased  for  marrying.  (37093-5.)  Of  course 
the  son  is  not  acknowledged  as  tenant  during  the 
father’s  li/e,  unless  the  latter  specially  desires  it. 
It  is  absolutely  untrue  that  a shilling  an  acre  or 
any  increase  whatever  by  way  of  fine  or  other- 
wise is  imposed  for  the  son  getting  married  ”? — 
Yes ; that  is  the  statement  I sent  in. 

Mr.  W.  Kenny. 

12145.  You  have  heard  that  evidence  read 
by  Mr.  Healy  ? — Yes. 

12146.  I • believe  it  substantially  coincides 
with  the  evidence  you  have  given  to-day  as  to 
this  increase  of  rent  and  fines  upon  marrying  ? — 
Yes,  I think  so. 

12147.  You  were  asked  about  agreements  that 
have  been  come  to  between  landlord  and  tenant 
out  of  Court.  Are  you  able  to  tell  us  whether 
or  not  these  agreements  were  generally  come  to 
upon  the  application  of  the  tenant  to  the  land- 
lord ?—  In  my  case  they  were  always  on  the 
application  of  the  tenant,  I never  asked  a tenant 
to  make  a settlement  out  of  Court. 

12148.  Have  you  discontinued  the  practice? — 
I have  discontinued  the  practice ; I prefer  the 
Land  Commission  Court  to  any  private  settlement. 

12149.  So  you  let  tenants  go  into  Court  when- 
ever they  wish? — I have  always  encouraged  them 
to  go  into  court.  Perhaps  as  that  Bloomfield  and 
Kingscote  Estate  has  been  referred  to,  might  I 
mention  that  the  judicial  rents  have  been  reduced 
upon  that  estate  only  10  per  cent.,  tvhich  I think 
is  pretty  good  evidence  that  the  rents  were  fair. 

12150.  Do  you  mean  under  the  Act  of  1887  ? 
— No,  under  the  Act  of  1881. 

Chairman. 

12151.  You  mean  the  old  rents? — The  old 
rents  have  only  been  reduced  10  per  cent.,  and  the 
Legal  Commissioner  said  in  delivering  judgment 
that  the  rents  on  that  estate  were  most  moderate. 

Mr.  Sexton. 

12152.  On  the  average? — On  the  average, 

yes. 

Mr.  W.  Kenny. 

12153.  And  in  what  year  or  years  were  these 
rents  fixed  by  the  Commission  ?— In  1882  and 
1883. 

12154.  In  reference  to  the  sales  of  tenants’ 
interests,  you  have  given  us  some  evidence  as  to 
their  selling  well?— Yes. 

12155.  I do  not  know  whether  you  are  able  to 
tell  us  of  the  number  of  years’  purchase  that  has 
been  obtained  in  any  of  the  cases  ? — The  most 


Mr.  W.  Kenny — continued, 
recent  instances  that  have  been  brought  to  my 
notice  are  on  that  very  estate,  and  last  year  a 
farm  of  30/  judicial  rent,  30/.  Poor  Law  Valua- 
tion, 30  Irish  acres  in  extent,  was  sold  for  600/.; 
the  interest  on  it  was  sold  for  600/,  and  it  was 
considered  the  worst  farm  on  the  estate. 

Mr.  Sexton. 

12156.  When  was  it  sold? — Last  year,  in 
1893. 

Mr.  W.  Kenny. 

12157.  That  is  20 years’  purchase? — And  the 
other  day  a small  farm  on  the  same  estate  was 
offered  for  sale,  judicial  rent  12 Z,  extent  16  Irish, 
acres ; 240/  was  bid  for  the  tenant’s  interest,  and 
the  tenant  would  not.  sell  because  he  did  not  get 
300/ 

12158.  That  would  have  been  20  years’  pur- 
chase again  ? — Yes.  He  wanted  300/  and  said 
he  would  not  sell  it  for  less. 

12159.  When  tenants  claim  improvements  on 
their  originating  notices,  you  see,  so  far  as  the 
tenant  states  them,  what  the  claims  are  by  looking 
at  the  back  of  the  notice  ? — Y es. 

12160.  Has  it  been  your  habit,  representing 
your  principal  on  this  estate,  to  dispute  these 
claims  of  the  tenants  with  reference  to  alleged 
improvements? — Of  course,  when  I get  the 
notices,  I go  to  the  farms  and  see  how  far  the 
improvements  have  been  effected  or  not,  and  I 
dispute  any  of  them  that  I consider  are  not 
reasonable  or  that  have  not  been  effected  at  all, 
and  those  that  have  had  no  result. 

12161.  And  have  you,  as  a general  rule,  suc- 
ceeded in  maintaining  any  objections  made  by 
you  on  these  grounds? — Yes,  I think  I always 
have  when  I have  made  objections.  I do  not 
make  objections  unless  they  are  reasonable. 

12162.  That  is  what  I was  going  to  ask  you. 
If  you  find  a reasonable  claim  made  by  a tenant 
to  improvements  which  you  see,  do  you  place  any 
obstructions  in  the  Avay  of  his  getting  allowances  ? 
— None  whatever. 

Mr.  Sexton. 

12163.  If  the  improvement  was  made  before 
your  time,  would  you  object  to  it? — Well,  if  I 
found  that  the  improvement  was  made  before  my 
time  and  resulted  in  nothing ; if,  for  instance, 
some  drainage  had  been  done  a very  great  number 
of  years  ago  and  the  land  had  relapsed  back 
again  into  its  old  state  I would  object  to  it. 

12164.  The  law  does  not  consider  that  an  im- 
provement at  all ; to  be  an  improvement  at  all 
it  must  add  to  the  letting  value  ? — If  it  is  visible 
I do  not  object.  Those  are  things  in  which  the 
valuers  must  exercise  a discretion. 

Mr.  W.  Kenny. 

12165.  In  your  experience  have  you  found 
that  the  tenants  have  any  difficulty  in  proving 
their  improvements  before  the  Sub-Commis- 
sioners?— None  whatever;  they  are  always 
assisted  by  a very  experienced  solicitor,  who  is 
thoroughly  up  to  the  law. 

12166.  Is  the  tenant  generally  assisted  by  an 
ancient  neighbour? — If  he  wants  to  prove  any 
impi'ovement  that  he  is  not  able  to  prove  himself, 
he  always  is.  I had  a very  strong  instance  of 
that 
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Mr.  W.  Kenny — continued, 
that  in  the  Sub-Commission  Court  only  the  week 
before  last. 

12167.  In  which  an  aged  inhabitant  of  the 
place  was  brought  up  to  prove  an  improvement  ? 
-Yes. 

12168.  Do  you  find  that  the  smaller  landlords 
have  any  difficulty  in  proving  any  improvements 
made  by  them.  Are  there  estate  records  in  these 
small  cases  ? — I think,  as  a rule,  there  are  not. 
I think  small  landlords  who  have  not  any  agents, 
and  do  not  keep  books  themselves  very  accurately, 
are  not  always  able  to  prove  the  allowances.  I 
think  their  improvements  have  been  more  con- 
tributed in  the  shape  of  allowances  than  any- 
thing else. 

12169.  That  is  the  allowances  you  have  told 
us  of,  slating,  roofing,  and  so  on  ? — Yes ; and  the 
allowances  in  rent  for  those  sort  of  things. 

12170.  Have  remissions  in  rent  been  made  to 
compensate  for  improvements?  — Yes,  that  is 
generally  the  way  it  is  done.  When  the  tenant 
came  to  pay  his  rent  he  said  : “ I have  done  so 
much,  and  so  much,”  and  was  generally  allowed 
something  out  of  his  rent  for  that. 

12171.  And  in  the  smaller  cases  have  you 
found  that  the  small  landlords  have  kept  records 
of  these  small  remissions? — I can  only  speak 
from  hearsay  in  that  respect ; I do  not  like  to 
give  positive  evidence  of  what  I am  not  tho- 
roughly acquainted  with. 

12 172.  In  reference  to  the  increased  letting 
value,  have  you  found  that  there  is  a large 
amount  of  drainage  and  reclamation  or  the  con- 
trary by  the  tenants  ? — No ; as  a rule  there  has 
not  been  a large  amount  except  in  drainage 
districts.  In  some  cases  in  a particular  drainage 
district  there  has  been  a certain  proportion  of 
drainage  done  ; some  tenants  have  taken  advan- 
tage of  the  outfall  to  make  improvements,  that 
is  to  say,  the  outfall  afforded  by -arterial  drainage; 
they  have  taken  advantage  of  that  in  some  cases. 

12173.  Is  it  your  experience  that  the  allow- 
ance of  a percentage  to  the  tenant  on  his  outlay 
on  these  improvements  amply  compensates  him 
for  what  he  has  done  ? — As  a rule  1 think  it  does 
amply  compensate  him,  especially  in  those  dis- 
tricts. 

12174.  Have  you  found  any  cases  at  all  in 
which  there  would  be  an  increased  letting  value 
over  and  above  the  percentage  that  is  allowed  to 
the  tenant? — Yes. 

12175.  Mr.  Russell  says  that  you  have  already 
stated  that  you  know  of  several  cases  in  which 
there  have  been  large  increases  of  letting  value  ? 
—Yes,  I do  know  of  many  cases. 

12176.  Large  increases  of  letting  value? — 
Large  increases  of  letting  value. 

12177.  Is  that  over  and  above  the  5 per  cent, 
that  is  allowed  on  the  outlay,  I want  to  clear  it 
up  ? — That  is  quite  over  and  above  anything  that 
may  have  been  allowed. for  his  outlay. 

12178.  Over  and  above  what  may  be  allowed 
for  the  tenant’s  outlay  ? — Yes. 

12179.  Have  you  known  that  in  many  cases ? 
— I cannot  say  in  a great  many  cases,  but  I have 
known  it  in  cases  in  these  drainage  districts. 

12180.  And  whenever  increased  letting  value 
came  to  be  dealt  with,  do  you  know  upon  what 
principle  it  was  dealt  with  ? — Do  you  mean  by 
the  Commissioners  ? 
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12181.  By  the  Commissioners? — Well,  I really 
cannot  tell ; I do  not  know.  All  their  pro- 
ceedings are  a mystery  to  us ; we  do  not  know 
what  they  do. 

Mr.  T.  W.  Russell. 

12182.  They  have  made  no  mystery  about  it 
here  ? — They  make  no  mystery. 

12183.  No  ?— I may  have  my  impressions,  you 
know  ; I am  quite  willing  to  state  what  my  im- 
pressions are ; but  they  never  tell  us  what  they 
do  upon  the  land. 

Mr.  Sexton. 

12184.  But  you  have  the  pink  reports,  so  far 
as  that  goes? — We  never  get  the  pink  report 
except  in  an  appeal  case  ; if  there  is  an  appeal 
case  we  call  for  the  pink  report. 

Mr.  W.  Kenny. 

12185.  Some  of  the  witnesses  here  have  told 
us  that  they  allow  more  to  the  tenant  than  5 per 
cent,  upon  his  outlay  ; I think  some  have  gone 
the  length  of  saying  that  they  go  as  far  as  9 and 
10  per  cent.? — Upon  his  outlay  ? 

12186.  Yes,  upon  his  outlay  ? — Yes. 

12187.  In  those  cases  in  which  you  say  there 
have  been  large  increases  of  letting  value  do  you 
consider  that  if  9 or  10  per  cent,  were  allowed 
that  would  amply  compensate  the  tenant  for  the 
improvement  ? — Of  course  it  would  compensate 
him  for  it ; but  a great  deal  depends  upon  the 
natux-e  of  the  improvement.  If  the  improvement 
has  been  effected  upon  a very  poor  subject  the 
result  is  not  very  beneficial,  nor  is  it  very  long  in 
duration,  whereas  sometimes  it  is  effected  at  a 
very  much  smaller  expenditure  upon  land  that 
yields  a very  far  greater  increase,  and  is  very 
beneficial. 

12188.  In  the  cases  you  last  represent  there 
would  be  a larger  inherent  capability  in  the 
land  ? — Much  larger.  That  is  the  thing  that  I 
alluded  to.  In  some  cases  there  ,is  very  little 
inherent  capacity  for  improvement,  and  in  other 
cases  there  is  very  large  inherent  capacity. 

12189.  And  in  these  cases  of  course  the 
inherent  capacity  might  be  much  more  easily 
developed,  and  at  a smaller  expense? — Yes,  at  a 
smaller  expense,  that  is  « hat  I mean. 

12190.  So  that  the  increase  in  the  letting  value 
would  bear  no  proportion  at  all  to  the  amount  of 
the  expenditure  upon  it? — No. 

12191.  I think  you  told  us  that  the  character 
of  the  store  cattle  was  going  down,  declining  ?— 
Yes,  it  had  reached  a very  low  point,  but  it  is 
improving  now. 

12192.  And  efforts  are  being  made,  I believe 
in  Ireland,  to  improve  the  breed  ? — Yes,  I know 
of  several  cases  in  which  local  farming  societies 
have  been  revived  in  the  last  couple  of  years. 

12193.  And  the  Royal  Dublin  Society  are 
doing  a great  deal,  are  they  not,  in  the  distribu- 
tion of  bulls  through  the  country? — The  Royal 
Dublin  Society  are  doing  a great  deal  in  that 
way. 

12194.  And  the  Congested  District  Board, 
are  they  assisting  too? — They  are,  no  doubt, 
most  materially. 

12195.  Just  a question  or  two  upon  this  point 
as  to  the  new  procedure  at  the  end  of  the  15 
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years : as  I understand,  you  consider  that  if 
there  were  a scale  of  prices  that  could  be  worked 
automatically,  you  would  be  in  favour  of  a 
revision  every  seven  years  ? — Either  the  landlord 
or  the  tenant  should  be  at  liberty  to  call  for  a 
revision  every  seven  years. 

12196.  But  supposing  it  could  not  be  worked 
automatically,  and  that  we  had  to  go  through 
this  whole  process  of  serving  originating  notices 
again,  and  going  before  the  Sub-Commissioners, 
do  you  consider  that  the  period  of  15  years  is 
too  long  or  too  short  ? — I think  it  is  about  the 
proper  period. 

12197.  Then  your  observation  as  to  the  seven 
years  is  confined  simply  to  cases  where  there 
might  be  an  automatic  scheme? — Yes. 

12198.  It  was  suggested  by  Mr.  Justice 
Bewley  that  at  the  end  of  the  coming  period 
(the  15  years  for  which  rent  was  fixed  in  1881 
and  onwards)  a scheme  of  this  sort  might  be 
adopted,  that  a valuer  might  be  sent  down  from 
the  Head  Commission  to  inspect  the  holding  and 
report  (the  valuer  having  before  him,  of  course, 
the  valuations  made  by  the  Sub-Commissioners 
before),  that  then  the  parties  might,  if  they 
chose,  adopt  that  valuation,  and  that  then  if  they 
did  not  adopt  that  valuation  they  might  go  again 
before  the  Court ; that  is  in  non-contentious 
cases  where  no  question  of  improvement  arises  ? 
— I do  not  much  favour  that  myself  ; but  the 
great  difficulty  about  it,  I think,  is  in  case  of 
disagreement.  I would  very  much  rather  that 
two  valuers  should  inspect  the  land,  and  see  it. 

12199.  Do  you  mean  two  permanent  valuers  ? 
—No,  I mean  two  of  the  Commissioners. 

12200.  You  mean  two  of  the  permanent 
valuers  in  the  employment  of  the  Land  Commis- 
sion?— -In  the  employment  of  the  Land  Com- 
mission, yes. 

12201.  You  prefer  that  two  of  them  should 
inspect  ? — That  two  of  them  should  inspect. 

12202.  Would  you,  then,  suggest  that  their 
reports  should  be  laid  before  the  landlord  and 
tenant,  to  see  whether  they  would  adopt  the 
valuation  ? — No,  I think  that  unless  the  landlord 
and  tenant  themselves  are  able  without  any 
assistance  to  agree  between  themselves  (and,  I 
think,  very  often  they  would  be  able  to  agree 
between  themselves)  then  the  whole  case  ought 
to  come  before  the  Court,  and  be  heard  before 
the  Court  in  the  usual  way. 

12203.  By  “ in  the  usual  way,”  you  mean  as 
at  present  ? — In  the  usual  way  ; I would  have  it 
made  easy,  and  made  as  cheap  as  possible. 

12204.  Have  you  any  suggestion  at  all  to  make 
to  us  from  that  point  of  view,  as  to  making  it 
cheaper  and  easier ; it  is  a matter  that  presses 
the  Committee  very  much  I think  ? — I think  I 
have  already  stated  that  landlords  and  tenants 
are  now  so  familiar  with  the  working  of  the 
Land  Act  that  I think  they  could  manage  to  get 
on  perfectly  well  without  the  assistance  of  either 
solicitors  or  valuers. 

12205.  But  that  is  where  thej'  consent  to  do 
so ; where  both  landlord  and  tenant  agree  to 
dispense  with  the  services  of  a solicitor,  and  so 
on? — Yes;  I think  it  should  be  made  easy  for 
them  to  do  that,  and  I think  a tenant  might  very 
well  be  able  to  serve  his  originating  notice  him- 
self. 


12206.  And,  I understand,  that  in  case  they 
cannot  come  to  an  agreement  you  think  the 
thing  must  go  on  upon  the  old  lines  ? — The  thing 
must  go  on  upon  the  old  lines  ; it  is  too  serious  a 
matter ; there  are  other  questions  that  are  sure 
to  be  brought  in  besides  “ value,”  the  question  of 
improvements  may  arise,  and  I think  it  is  much 
better  in  those  cases  that  they  should  come 
before  the  Court,  and  that  a statement  should  be 
made  in  Court. 

Mr.  T.  W.  Russell. 

12207.  Of  course  that  would  apply  against  all 
agi-eements  of  any  kind  whatever  ; that  answer 
woidd  govern  all  agreements  outside  the  Court  ? 
—Yes. 

12208.  You  not  are  in  favour  of  agreement  at 
all  ? — I am  in  favour  of  agreement  if  landlord 
and  tenant  could  settle  Detween  themselves. 

12209.  But  are  you  in  favour  of  settling  these 
cases  on  the  basis  of  a valuation  by  two  Sub- 
Commissioners  ? — No. 

Mr.  W.  Kenny. 

12210.  That  would  come  to  the  same  thing, 
would  it  not? — As  I understand,  the  matter 
would  be  left  to  the  two  Sub-Commissionei-s  to 
decide ; is  that  so  ; would  their  decision  be 
final? 

Mr.  T.  W.  Russell. 

12211.  I do  not  wish  to  take  you  out  of  Mr. 
Kenny’s  hands ; but  there  has  been  a plan  sub- 
mitted to  the  Committee  by  Mr.  Bailey,  and 
approved  of  by  several  Sub-Commissioners,  to 
this  effect  : that  in  all  cases  where  no  contention 
was  likely  to  arise,  where  there  u'as  no  question 
of  improvements,  for  example,  where  it  was  only 
a question  of  revising  the  rent  at  the  end  of  15 
years,  Mr.  Bailey’s  proposal  was  that,  instead  of 
going  through  the  process  of  the  Court  on  an 
originating  notice  being  served,  a Sub-Commis- 
sioner should  value  the  holding,  that  his  valua- 
tion should  be  submitted  to  the  landlord  and 
tenant,  and  that  if  they  agree  the  rent  should  be- 
come a rule  of  Court;  that  is,  where  no  legal 
questions  arise  ? — But  suppose  they  do  not 
agree. 

12212.  Then  the  Sub-Commission  Court  comes 
in? — Then,  I think,  probably  the  case  is  preju- 
diced. 1 do  not  fall  in  with  that  view;  I prefer 
going  through  the  Court  process  again. 

12213.  That  is  quite  an  explicit  answer  ? — One 
great  reason  for  that  is  that  you  have  the  assist- 
ance of  the  legal  Commissioner.  I think  the 
Chairman’s  calm  and  helpful  examination  is  of 
great  use. 

12214.  Surely  the  legal  Commissioner  only  in- 
terferes on  matters  of  law  ; he  does  not  interfere 
on  matters  of  value? — There  must  be  a great 
deal  said  besides  actual  value  in  all  those 
cases.  I strongly  object  to  Commissioners 
going  on  the  land  to  rehear  the  cases  at  the  end 
of  15  years  without  a preliminary  statement  in 
Court. 

Mr.  W.  Kenny. 

12215.  Thf  legal  Commissioner  has  something 
to  do  with  it,  has  he  not ; supposing  his  two  Sub- 
Commissioners  differ,  he  has  to  decide  between 
them  ? 
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Mr.  W.  Kenny — continued, 
them  ? — He  has  a great  deal  to  do  with  it,  and, 
as  a general  rule,  they  have  acquired  consider- 
able knowledge,  even  if  it  is  as  to  nothing  hut 
the  way  of  putting  questions  to  witnesses.  They 
always  have  point  in  their  observations,  and  they 
have  acquired  a very  great  knowledge  of  actual 
agricultural  results  in  different  ways. 

12216.  You  have  been  in  Court,  of  course, 
when  fair  rent  has  been  fixed  ? — Yes. 

12217.  You  have  followed  the  course  of  the 
cases?— Yes. 

12218.  Have  you  known  evidence  tendered  to 
the  Sub-Commissioners  under  the  words  of  the 
8th  Section  of  the  Act  of  1881  as  to  the  “ circum- 
stances of  the  case,  holding,  and  district  ” for  the 
purpose  of  fixing  a fair  rent,  the  circumstances 
of  the  district.  Have  you  seen  evidence  tendered, 
with  reference  to  sub-lettings  in  the  district  of 
the  rents  which  were  derived  by  middlemen  from 
their  sub-tenants,  for  the  purpose  of  showing 
what  a fair  rent  ought  to  be? — Yes;  1 heard 
those  points  raised  in  the  earlier  days  of  the 
Commission,  but  I think  they  were  all  ruled 
out. 

12219.  The  Sub-Commissioners,  as  I under- 
stand now,  do  not  allow  that  evidence? — No. 
Well,  it  is  sometimes  given,  but  they  say  : “ We 
cannot  interfere  with  that ; that  has  nothing  to  do 
with  the  case  before  us ; we  must  simply  be 
guided  by  the  circumstances  of  the  estate  we  are 
dealing  with,  and  the  case  we  have  in  hand.” 

12220.  They  value  the  land  as  they  find  it  ? — 
Yes,  they  value  the  land  as  they  find  it. 

12221.  Do  you  consider  that  it  wouln  be  ad- 
visable that  that  class  of  evidence  should  be  given. 
Suppose  you  found  sub-lettings  around  holdings 
in  the  immediate  vicinity  of  the  holding  in  ques- 
tion, and  that  those  sub-lettings  took  place  at  con- 
siderably higher  rents  in  proportion  to  the  rent 
of  the  holding  itself? — Yes,  at  a large  profit. 

12222.  At  a large  profit ; do  you  think  that 
that  is  a class  of  evidence  that  ought  to  weigh 
with  any  person  bringing  a judicial  mind  to  bear 
upon  that  particular  question  ? — I think  the 
Commissioners  should  make  themselves  acquainted 
with  the  circumstances  of  the  district  as  far  as 
possible,  and  especially  with  the  farming  of  the 
district,  and  the  best  mode  of  making  money  and 
making  rent  by  a particular  course  of  farming  ; 
and  I think  that  as  regards  evidence  of  sub-letting 
(though  I think  that  ought  to  be  received  for  just 
what  it  is  worth)  there  may  be  circumstances  in 
which  a sub-letting  would  take  place,  and  a man 
would  give  a great  deal  more  than  a tenant  could 
pay  as  a fair  rent  for  the  holding. 

Mr.  Fuller. 

12223.  I do  not  quite  gather  from  you  in 
what  capacity  you  act  in  assisting  the  Land 
Commissioners;  are  you  called  in  on  certain 
special  occasions,  or  when '! — As  agent  of  the 
proprietors,  or  as  acting  for  myself.  With  regard 
to  my  own  tenants,  or  the  tenants  of  landlords 
for  whom  I act,  I am  obliged  to  conduct  the 
cases,  or  at  least  to  be  present  when  the  cases 
are  being  dealt  with.  It  is  in  my  capacity  of 
agent  that  I am  present. 

12224.  Have  you  any  particular  system  of 
valuing,  or  is  it  only  your  own  idea  of  what  a 
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farm  is  worth  for  a tenant  to  give  a rent  for  ? — 
My  idea  of  what  a farm  is  worth  is  acquired  from 
my  practical  experience  as  a farmer  and  as  a 
valuer  over  the  estates  with  which  I have  to  do. 

12225.  That  is  the  same  answer  that  we  have 
got  from  all  other  valuers.  Would  it  assist,  do 
you  think,  other  valuers,  or  valuers  in  general,  if 
there  were  any  directions  given  by  way  of 
making  clear  one  system  of  valuation,  I mean  for 
the  Land  Court  cases? — For  the  Land  Court 
valuers  : W ell,  my  own  idea  is  that,  to  be  an 
experienced  land  valuer,  a man  .ought  first  of  all 
to  have  an  education  as  an  agriculturist. 

12226.  I quite  understand  that ; but  we  have 
had  evidence  before  us  of  a number  of  different 
systems  of  valuation,  for  instance,  some  want  all 
the  improvements  to  be  proved  before  them  ; 
others  see  an  improvement  and  take  for  granted 
that  it  is  an  improvement  and  value  it  as  an  im- 
provement ; we  have  evidence  before  us  that 
some  value  very  much  higher  certain  land  than 
others;  and  that  others  value  lower.  What  I 
want  to  arrive  at  is  this  : do  you  think  it  would 
be  an  assistance  to  the  Land  Commission  Court 
if  there  were  distinct  rules  laying  down 
a uniform  system  of  valuing  various  sorts 
of  farms  ? — I do  not  think  it  would  be  prac- 
ticable. The  classes  of  land  that  men  have  to 
deal  with  are  so  variable  that  it  would  be  ex- 
tremely difficult  to  lay  down  a hard-and-fast  rule 
of  valuation  ; but  as  regards  improvements  the 
valuers  (that  is,  the  Sub  Commissioners)  always 
hear  those  improvements  proved  in  Court,  and 
before  they  go  upon  the  land  they  hear  what  the 
nature  of  the  improvement  is.  They  have  got  that 
all  down  in  their  books,  and  then  when  they  go  upon 
the  land  they  test  those  improvements  to  see 
whether  they  have  added  to  the  value  of  the 
land  or  whether  they  have  not.  The  difficulty  is, 
if  they  have  been  made  a very  long  time,  to 
ascertain  how  far  the  improvements  have  really 
been  effectual  or  not.  I think  if  you  get  com- 
petent men  (and  they  should  be  very  competent, 
and  I think  that  they  ought  to  have  a very  early 
agricultural  training  in  theory  first  and  in  practice 
afterwards)  then  I think  they  must  he  left  a 
tolerably  wide  discretion. 

12227.  Probably  you  know  that  as  a general 
rule  it  takes  something  considerable  to  maintain 
the  buildings  on  a farm? — Yes. 

12228.  Do  you,  in  your  valuation  of  the  farm, 
take  that  into  consideration  and  give  an  allow- 
ance : for  instance,  you  take  off  10  per  cent,  or 
12  percent,  in  getting  at  the  rateable  value? — 
As  a rule  the  buildings  belong  to  the  tenant ; 
but  one  does  take  into  consideration  in  making 
up  the  rent  what  it  will  cost  to  maintain  them. 

12229.  You  do  ? — Yes. 

12230.  What  percentage  do  you  allow?  —That 
altogether  depends  upon  the  class  of  buildings. 
Some  of  them  take  very  little  repair. 

12231.  I want  to  know  how  you  reduce  the 
rent  in  accordance  with  the  buildings  unless 
you  put  a capital  value  upon  the  buildings  them- 
selves. Do  you  do  that  first  ? — No. 

12232.  Then  how  do  you  reduce  the  rent  or 
make  an  allowance  for  repairs  ? — By  estimating 
what  the  annual  cost  would  be  of  keeping  those 
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buildings  in  order  as  you  see  them  upon  the  bear  to  the  gro-s  produce  of  those  SO  acres,  can 
land‘  you  tell  me ; I suppose  you  keep  accounts  ?— 


- . on  what  basis  do  you  estimate  that  ? 
• — You  can  estimate  that. 

12234.  You  yourself? — I make  various  esti- 
mates according  to  the  class  of  buildings  that  I 
find.  I could  not  put  on  a uniform  rate  of  per- 
centage. I look  at  the  buildings  and  1 see  that 
there  is  a thatched  cottage,  or  that  there  is  a 
slated  house,  it  will  cost  a man  to  thatch  that 
cottage  perhaps  3/.,  and  to  keep  it  in  repair  for 
five  years.  That  is  what  I have  in  my  mind ; 
and  1 see  that  there  is  a slated  building  there,  a 
slated  cow-house,  it  would  not  cost  him  anything 
to  keep  that  in  repair  for  15  years. 

12235.  Perhaps  you  will  instruct  me  upon  this 
point : in  the  valuation  for  rating  in  Ireland  I 
suppose  the  landlords  pay  a certain  propor- 
tion of  the  rates,  do  not  they  ? — Half  the  rates 
generally. 

12236.  The  landlord  gets  a reduction  from 
the  rates,  I take  it,  does  he  not,  for  the  main- 
tenance and  repairs? — Nothing  whatever,  not  off 
the  rating. 

12237.  Not  if  he  keeps  up  the  building  him- 
self?— No. 

12238.  It  is  so  in  England  ; I thought  it  might 
be  so  in  Ireland  ? — No,  it  is  not  so. 

Mr.  Leese. 

12239.  Are  the  holdings  in  Ireland  valued  for 
rating  purposes  separately,  buildings  and  land  ? 
— Y es,  they  are. 

12240.  And  rated  separately? — And  rated 
separately. 

12241.  The  landlord  pays  on  the  land  ? — He 
pays  on  the  whole. 

12242.  But  he  gets  something  back? — No; 
the  tenant  pays  the  poor  rates  in  the  first 
instance  upon  the  gross  value,  land  and  buildings 
added  together,  and  the  landlord  allows  half  of 
what  the  tenant  pays. 

Colonel  Waring. 

12243.  Suppose  the  holding  to  be  under  4 1.  a 
year,  and  the  tenant  to  be  credited  with  the 
house,  the  landlord  then  really  pays  the  poor 
rate  on  the  tenant’s  house?— Yes,  he  does,  he 
pays  for  the  whole  thing. 

Mr.  Leese. 

12244.  Does  he  not  get  it  back  in  rent? — 
Not  a farthing,  and  more  than  that,  he  pays  the 
income  tax  upon  the  land  and  buildings,  and  he 
gets  back  nothing. 

Mr.  Fuller. 

12245.  You  say  you  act  as  agent  for  1,500 
acres;  is  it  1,500?— No,  there  are  1,500 
tenants. 

12246.  You  occupy  200  acres  yourself?-  Two 
hundred  acres. 

12247.  Of  your  own  land?  — Of  my  own 
land. 

12248.  And  50  acres  you  rent  ? — Yes,  50  acres 
I rent. 

12249.  What  rent  do  you  pay  for  that  50 
acres? — For  the  50  English  acres  I pay  40/.  a 
year,  the  Poor  Law  valuation  being  22/.  10s. 

12250.  What  proportion  does  that  40/.  a year 


Yes,  but  I do  not  keep  them  separate  from  the 
rest. 

12251.  The  meaning  of  my  question  is  this: 
we  have  had  evidence  before  us  that  some  valuers 
put  the  gross  produce  at  so  much,  and  then  take 
one- third  of  that  gross  produce  as  the  proper 
rent  for  the  landlord  ; others  put  it  at  one-fifth  ; 
others  at  one-sixth  ; I want  to  ask  you  what  pro- 
portion that  40/.  bears  to  your  gross  produce  of 
that  50  acres  in  order  that  I may  arrive  at  the 
proportion  which  you  think  is  a fair  rent  to  the 
landlord.  Can  you  tell  me  that? — As  to  the 
producing  power  of  the  land,  it  is  not  a very 
easy  thing  to  lay  down  the  exact  proportion  of 
the  produce  that  a landlord  ought  to  get ; but 
on  a tillage  farm,  if  the  land  is  properly  culti- 
vated, I should  say  that  a third  is  a right  and 
proper  proportion  to  give  in  the  matter  of 
rent. 

12252.  Now,  as  a person  occupying  land,  al- 
though it  may  not  be  an  easy  thing  for  you  to 
fix  a rent,  it  is  a very  easy  thing  for  a tenant  to 
count  how  much  he  gets  out  of  his  land  for  the 
total  produce  ? — Yes. 

12253.  Can  you  tell  us  how  much  you  get  out 
of  your  50  acres,  or  200  acres,  so  that  we  may 
judge  as  to  the  rent  ? — I have  made  up,  from  my 
own  knowledge,  a little  account  of  a 20- acre 
farm  at  a rent  of  20/.  a year. 

12254.  Is  this  actual  fact,  or  an  estimate?— 
It  is  based  upon  actual  fact. 

12255.  I want  to  know  something  practical 
from  yourself  ? — As  to  my  own  actual  experience 
as  a farmer,  1 think  that  one-third  of  the  produce 
would  be  a fair  rent  to  pay. 

12256.  How  does  that  tally  with  the  answer 
you  gave  just  now,  that  on  a 20-acre  farm,  half 
tillage  and  half  pasture,  acres  of  barley  would 
pay  and  should  pay  the  rent  ?— The  rent  of  the 
holding,  yes. 

12257.  Taking  your  figures  as  correct  (and  I 
suppose  you  have  prepared  them  beforehand),  it 
looks  as  if  the  rent  of  that  farm  instead  of  being 
20/.  should  be  8/.  or  9/.,  according  to  the  price 
you  get  for  the  barley.  You  stated  that  fact, 
and  we  understand  from  the  general  average 
yield  of  barley  in  Ireland  that  it  would  be  about 
seven  sacks  to  the  Irish  acre.  Is  that  so,  or  is  it 
not  ? — Sixteen  barrels  to  the  acre. 

12258.  I do  not  know  what  a “barrel  ” is  ? — 

A barrel  of  barley  is  16  stone;  it  is  an  Irish  acre 
that  I am  referring  to.  An  acre  of  barley  ought 
to  produce  3,582  lbs. 

12259.  Of  weight? — Of  weight. 

12260.  An  acre  ? — An  acre. 

12261.  What  do  you  sell  it  at  per  cwt.  ? — 14s. 
a barrel. 

12262.  If  you  could  tell  me  what  it  would  be, 
at  so  much  a barrel,  that  would  tell  me  some- 
thing about  the  rent  of  your  20  acres.  You  have 
told  me  this  fact,  that  2J  acres  would  produce 
enough  barley  to  pay  the  rent? — Yes,  to  pay  20/. 

12263.  Take  the  barley  at  20s.  or  30s.  a 
quarter,  as  the  case  may  be,  and  let  us  know 
what  that  would  be? — We  will  take  it  at  less 
than  the  average,  take  it  at  13s.  a barrel,  that 
would  be  10/.  8s.  an  acre. 

12264.  How 
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Mr.  T.  M.  Healy. 

12264.  How  many  barrels  would  an  acre 
yield? — I put  down  16  barrels  to  the  acre,  at  13s. 
a barrel. 

Mr.  Fuller. 

12265.  That  is  enormous? — Enormous ; I was 
on  land  within  the  last  week  where  the  tenant 
told  me  he  expected  22  barrels  to  the  acre. 

Mr.  Leese. 

12266.  “Expected”? — Yes.  I am  putting  it 
down  on  moderate  land,  a pound  an  acre  land, 
and  putting  it  down  at  16  barrels  to  the  acre, 
that,  at  13s.  a barrel,  makes  10Z.  8s.  an  acre. 

Mr.  Fuller. 

12267.  You  can  get  10Z.  8s.  an  acre  off  barley 
land  in  Ireland?  — The  2£  acres  will  produce, 
when  the  barley  is  sold,  10Z.  8s.  an  acre ; 
the  produce  of  2J  acres  of  barley  would  be 
2 ol.,  or  26Z.  That  is  really  a very  moderate 
return  for  an  Irish  acre,  at  a low  price  ; 
some  put  it  at  16s.  and  18  s.  a barrel ; I am  put- 
ting it  at  13s. 

Mr.  T.  M.  Healy. 

12268.  Barley  has  sold  much  lower  than  13s. 
these  last  few  years,  has  it  not  ? — Not  last  year. 

12269.  I did  not  say  “ last  year  ”? — Nor  this, 
nor  the  year  before ; not  much  has  been  sold 
under  that,  a good  deal  has  been  sold  over  it.  I 
know  lots  of  people  who  sold  barley  at  14s.  6d. 
and  15s. 

12270.  What  about  those  who  sold  at  6s.  and 
7s.  ? — There  is  very  little  of  it  sold  at  that, 
unless  it  is  inferior  barley  for  pig  feeding. 

Mr.  Fuller. 

12271.  Of  course  your  object  in  putting  on  a 
fair  rent  is  not  to  rent  tenants’  improvements  ? — 
Yes,  certainly. 

12272.  As  a matter  of  fact,  with  very  few 
exceptions,  the  landlord  makes  no  improvements, 
does  he  ? — He  makes  no  buildings  as  a rule ; as  a 
rule  the  buildings  are  made  by  the  tenants. 

12273.  Therefore  all  the  improvements  in  the 
land  are  done  by  the  tenant  ? — Improvements 
are  done  by  the  tenant  generally. 

12274.  All  of  them  ? — I do  not  say  “ all  of 
them.” 

12275.  Except  on  those  particular  estates 
where  the  landlord  makes  an  allowance? — Yes, 
where  he  makes  a contribution.  There  are  some 
large  estates  not  in  my  charge. 

12276.  Confine  yourself  to  your  own,  please  ? 
— That  is  what  I wish  to  do. 

12277.  Have  you  come  upon  any  estate  where 
the  landlord  does  all  the  repair’s,  maintains  them, 
and  pays  for  the  buildings  ? — According  to  the 
English  system  you  mean. 

12278.  Yes? — No;  none. 

12279.  Then,  as  a matter  of  fact,  the  tenants 
do  all  the  buildings  and  all  the  improvements? — 
They  do  ; they  do  them  all  now  since  the  passing 
of  the  Land  Act. 

12280.  Some  one  must  do  them,  either  the 
landlord  or  the  tenant? — Yes. 

12281.  The  landlord  does  not  do  them  ? — 

0.122. 
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Before  the  passing  of  the  Land  Act  the  landlord 
contributed  to  these  improvements. 

Mr.  T.  W.  Russell. 

12282.  Always? — Not  always. 

Mr.  Fuller. 

12283.  I am  speaking  now  of  your  own  ex- 
perience. You  tell  me  you  have  had  no  experience 
of  any  landlord  doing  all  the  repairs  and  all  the 
improvements  ? — I know  of  no  such  landlords. 

12284.  Within  your  own  knowledge  you  know 
of  none? — No,  not  on  the  estates  in  my  own 
charge. 

12285.  Then  if  the  landlords  make  none  of 
the  improvements  and  pay  for  none  of  the  build- 
ings, the  tenant  must? — Of  course  they  do ; they 
must  keep  them  in  repair. 

12286.  Then,  as  far  as  I understand  it,  it  is 
impossible  not  to  rent  the  tenants  upon  their  im- 
provements ? — Why  ? 

12287.  If  the  tenants  do  the  improvements 
and  the  landlord  does  none,  and  you  put  rent 
upon  those  improvements,  who  are  you  renting  ? 
— We  do  not  put  any  rent  upon  buildings  at  all. 

12288.  I do  not  include  only  buildings,  but  the 
general  improvement  of  the  land  ? — Please  to 
separate  them ; it  is  very  essential  that  those 
two  things  should  be  separated. 

12289.  How  do  you  separate  them  ; what  are 
the  improvements  that  the  landlord  has  done  ; 
this  is  the  landlord’s  interest? — Contribution 
towards  maintaining  the  buildings,  and  contribu- 
tions occasionally  towards  drainage  and  reclama- 
tion. 

12290.  What  proportion  would  that  contribu- 
tion bear  to  the  general  outlay  on  an  ordinary 
farm  ? — Where  those  contributions  have  been 
made  they  would  generally  bear  a proportion  of 
one-third,  or  about  one-half. 

12291.  Could  you  give  us  any  figures  to  that 
extent? — I can  easily  supply  figures  where  im- 
provements have  been  effected  by  tenants  to 
which  the  landlord  contributed  one-half.  I can 
give  you  any  amount  of  them. 

12292.  I am  speaking  of  the  whole  farm  ; the 
buildings  and  everything  included  ? — Yes. 

Mr.  T.  W.  Russell. 

122'93.  In  those  cases  where  the  landlord  con- 
tributed one-half  to  the  improvements,  is  there 
any  alteration  in  the  rent  ? — No. 

Mr.  Fuller. 

12294.  Do  you  generally  value  then  upon  the 
assumption  that  the  landlord’s  interest  is  about 
half  the  tenant’s  interest  in  the  farm ; is  that  it  ? 
— I do  not  make  it  upon  that  basis.  I say  the 
landlord  could  not  get  anything  like  half  the 
tenant’s  interest  in  the  shape  of  rent  for  the 
land  ; the  tenant’s  interest  far  exceeds  that. 

12295.  Do  you  mean  to  say  that  when  you  fix 
a rent  upon  a building,  the  gross  rent  payable, 
supposing  the  landlord  did  all  the  repairs,  would 
be  double  what  the  tenant  pays?— No,  I do  not 
mean  to  say  that.  When  you  talk  about  a 
« tenant’s  interest,”  I understand  you  mean  the 
improvable  value. 

12296.  You  do  not  take  into  consideration,  do 
4 K 4 you. 
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Mr.  Fuller— continued. 

you,  what  the  tenant  gets  for  the  tenant’s  in- 
terest ? — W e do  not  take  that  into  consideration 
in  valuing  for  a fair  rent. 

12297.  What  do  you  consider  to  be  the  tenant’s 
interest ; what  are  the  principal  items  that  go  to 
make  up  the  tenant’s  interest  ? — Apart  from  his 
buildings,  as  a rule,  simply  the  interest  that  the 
law  confers  upon  him. 

12298.  What  is  that? — The  interest  to  sell 
the  holding  to  the  highest  bidder. 

12299.  Do  you  value  his  interest  in  that? 
—No. 

12300.  I thought  I understood  you  to  say  that 
the  law  says  he  may  have  that? — At  present, 
under  the  Land  Act,  the  law  gives  him  a right  to 
sell  his  interest  in  his  holding,  subject  to  pre- 
emption by  the  landlord. 

12301.  Yet  in  putting  a rent  on  you  do  not 
take  that  into  consideration  at  all  ? — No  ; cer- 
tainly not. 

12302.  Then  what  do  you  put  down  as  the 
lenant’s  interest,  how  much  in  proportion  to  the 
whole  ? — I do  not  quite  understand  what  you 
mean  by  the  “ tenant’s  interest.” 

12303.  I want  to  ascertain  that  from  you? — 
Do  you  mean  what  interest,  per  acre  a tenant  is 
supposed  to  have  in  his  laud  over  and  above 
what  would  be  a fair  rent,  if  that  tenant  wanted 
to  let  the  land  himself  again  ? 

12304.  The  question  I should  like  to  ask  you 
is  this  : What  proportion  of  the  rent  that  you 
fix  upon  the  land  would  be  the  rent  upon  the 
tenant’s  interest,  and  how  much  upon  the  land- 
lord’s interest? — Nothing  upon  the  tenant’s 
interest. 

12305.  Nothing  upon  the  tenant’s  interest  ? — 
No. 

12303.  But  if  the  tenant  has  done  all  the  im- 
provements you  must  put  something  upon  it  ? — 
We  do  not  put  any  rent  upon  the  tenant’s  im- 
provements. We  neter'  put  any  rent  upon  the 
tenant’s  improvements  ; oiNthe  contrary,  instead 
of  valuing  the  land  as  it  would  be  if  it  were  in 
the  open  market,  we  allow  the  tenant  something 
off  for  an  occupation  interest. 

12307.  I understood  you  to  say  just  now  that 
the  tenant’s  interest  and  the  landlord’s  interest 
were  identical,  were  equal  ? — Oh,  no. 

12308.  Will  you  just  continue  that.  You  say 
the  buildings  are  part  of  the  tenant’s  interest, 
and  what  else? — The  buildings  are  part  of  the 
tenant’s  interest. 

12309.  Yes,  and  what  else? — Any  improve- 
ments he  may  have  effected  are  his  interest  that 
he  has  to  dispose  of.  Would  you  define,  please, 
for  me,  what  you  mean  by  the  “tenant’s  in- 
terest ” ? 

12310.  That  is  the  question  I ask  you.  Now 
take  a piece  of  land,  say  four  acres  of  land,  that 
has  been  under  water,  and  in  that  state  was 
worthless  to  the  tenant ; he  has  drained  it  at  a 
cost  of  5/.  an  acre  (supposing  that  was  done  60 
or  70  years  ago  by  some  of  his  predecessors),  the 
value  is  improved  fiom  nothing  to  the  value  of  a 
pound  an  acre  ; now  what  rent  would  you  put 
upon  that  land  for  the  landlord  ?— Now  I think 
I can  answer  you.  if  I am  satisfied  that  the 
improvements  have  been  actually  made  by  the 
tenant  (and  assuming  what  you  say  to  be  the 
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case)  I consider  then  I am  to  take  into  considera- 
tion that  he  has  enjoyed  the  improvement  for  60 
or  70  years  without  any  rent  at  all  being  fixed 
upon  him.  I then  say  : “ Well,  as  he  has 
turned  this  soil,  which  belonged  to  the  landlord 
into  profitable  land,  aud  has  had  the  enjoyment 
and  use  of  it  for  60  or  70  years,  it  is  reasonable 
that  the  landlord  should  have  a share  of  it.” 

12311.  What  share? — A share  for  the  occu- 
pation of  60  or  70  years  during  which  the  tenant 
has  enjoyed  it  for  nothing;  I should  give  the 
landlord  half. 

12312.  On  what  basis  do  you  come  to  that 
conclusion  ?— -The  basis  upon  which  I come  to 
that  conclusion  is  just  this:  If  a tenant  had 
taken  that  land  on  lease  to  improve  it,  and  the 
landlord  had  let  it  to  him  for  nothing  ; if  he  had 
taken  it  on  a lease,  say,  of  31  years,  and  had  ex- 
pended his  money  upon  it,  at  the  end  of  that 
time  the  landlord  would  be  entitled  to  come  in 
and  say  : “ You  have  now  had  your  enjoyment 
of  this  land  for  your  bargain ; it  is  time  I should 
get  the  full  value  of  the  land  ” ; but  when  I 
come  now,  I say,  the  power  no  longer  exists 
in  the  landlord  to  develope  the  property  or 
capacity  in  that  land  which  belonged  to  him ; the 
tenant  has  done  it,  and  as  the  tenant  has  done  it, 
it  is  for  the  benefit  of  the  landlord,  as  well  as 
himself,  that  it  has  been  developed,  and  I would 
in  consequence  of  the  tenant’s  motion  in  the 
matter,  he  having  developed  the  inherent  pro- 
perty and  capacity  of  the  land,  divide  it  equally 
between  them. 

12313.  On  the  ground  that  the  landlord  has 
done  nothing  towards  the  improvement? — On 
the  ground  that  the  landlord  has  done  nothing 
towards  the  improvement,  and  on  the  ground 
that  the  tenant  has  enjoyed  it  for  60  years  for 
nothing. 

Mr.  W.  Kenny. 

12314.  If  I may  interrupt,  I presume  you 
would  say  on  the  ground  that  the  enjoyment  over 
such  a length  of  time  has  recouped  the  tenant 
his  capital  ? — That  must  be  so,  when  the  land  has 
been  made  worth  a pound  an  acre  for  nothing. 

Mr.  Fuller. 

12315.  The  tenant,  in  this  particular  case,  has 
laid  out  20/.  of  his  own  money  years  ago  ? — 

12316.  Ha3  not  he  a right  to  the  interest  of 
that  20/.,  and  something  for  not  leaving  the  water 
on  the  land,  and  the  land  of  no  good  to  anybody. 
Has  the  landlord  any  right  to  get  interest,  on  that 
for  having  done  nothing?  The  tenant  would 
have  had  interest  on  that  20/.  had  he  not  laid  it 
out  in  drainage,  and  would  have  enjoyed  that 
20/.  without  any  trouble  of  draining  or  cultivating 
the  laud  ; and  the  landlord  would  have  received 
nothing  in  those  60  years? — Yes. 

12317.  1 want  to  know  then,  why  you  think 
the  enjoyment  he  has  had  of  letting  the  interest 
of  that  20/.  come  out  in  the  shape  of  cultivating 
the  land,  why  he,  having  laid  out  that  money, 
should  go  and  offer  the  value  of  that  interest  of 
money  to  the  landlord,  is  that  any  *‘  enjoyment?” 

— Yes,  because  he  has  laid  it  out  upon  what 
belonged  to  the  landlord. 

12318.  But 
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Mr.  Fuller — continued. 

12318.  But  does  that  give  value  to  the  land- 
lord. At  all  events,  the  tenant  has  made  it  of 
the  value  of  one-half,  as  I understand  the  way  in 
which  you  put  it  ? — Y es. 

12319.  Now  is  not  that  renting  a tenant’s  im- 
provements. You  and  I are  not  lawyers  evi- 
dently ? — No,  I am  not  a lawyer. 

12320.  We  are  practical  men,  perhaps,  in  our 
way  : Is  not  that  renting  a tenant’s  impi-ovement? 
— Of  course,  after  he  has  been  recouped. 

12321.  Thex-efore  I come  to  this  point,  is  it  not 
impossible,  in  this  state  of  the  law,  to  keep  to  the 
letter  of  the  law  : “ No  rent  shall  be  allowed  or 
made  payable  in  any  proceedings  under  this  Act 
in  re-peet  of  improvements  made  by  the  tenant  or 
his  predecessors  in  title,  and  for  which,  in  the 
opinion  of  the  Court,  the  tenant  or  his  predecessors 
in  title  shall  not  have  been  paid,  or  otherwise 
compensated  by  the  landlord  or  his  predecessors 
in  title.”  Is  not  that  absolutely  impossible  to 
be  done  by  valuers  at  the  present  time  ? — Will 
you  kindly  read  that  again  for  me  ? 

12322.  Well,  it  is  well  known  to  all  lawyers, 
but  not  so  well  known  to  us  : “ No  rent  shall  be 
allowed  or  made  payable  in  any  proceedings  under 
this  Act  in  respect  of  improvements  made  by  the 
tenant  or  his  predecessors  in  title,  and  for  which , 
in  the  opinion  of  the  Court,  the  tenant  or  his 
predecessors  in  title,  shall  not  have  been  paid,  or 
otherwise  compensated  by  the  landlord  or  his 
predecessors  in  title  ”?— Of  course  the  inference 
is  that  no  rent  is  to  be  put  upon  the  impi-ove- 
ments  that  have  not  recouped  the  tenant. 

12323.  That  is  not  there  ? — No. 

M r.  W.  Kenny. 

12324.  In  the  case  put  by  Mr.  Fuller,  you  are 
not  putting  i-ent  upon  the  tenant’s  improvements, 


Mi-.  W.  Kenny — continued, 
are  you  ? — Certainly  not,  so  far  as  I understand 
the  matter. 

Colonel  Waring. 

12325.  You  gave  one  answer  which  I should 
like  to  clear  up  : Had  the  1881  Act  not  passed, 
the  landlord  could  have  taken  that  land  into  his 
own  hands  and  reclaimed  it  himself,  could  he 
not  ?— He  would  have  been  entitled  to  do  it. 

12326.  With  the  1881  Act  he  can  no  longer 
do  that,  can  he? — No;  he  can  no  lonser  do 
that. 

12327.  Consequently,  he  could  not  develop 
its  inherent  improvability  ? — That  is  the  reason 
why  I want  to  give  the  tenant  the  benefit  of  it. 

Mr.  Leese. 

12328.  I suppose  60  yeai's  ago  this  land  which 
was  reclaimed,  which  was  then  covered  with 
water,  was  rented  at  a very  low  rent  ? — Mi-. 
Fuller  puts  it  down  at  nothing. 

12329.  If  covered  with  water  it  would  be 
rented  very  low  indeed,  would  it  not? — Very 
low. 

12330.  At  the  end  of  60  years  it  woidd  be 
probably  rented  pretty  high,  would  it  not,  when  re- 
claimed ? — At  the  end  of  60  yeai-sthe  rent  would 
be  increased. 

12331.  Notwithstanding  that  there  has  been  an 
increase  of  rent  from  the  time  it  was  moss,  or  a 
morass,  which  was  di-ained  between  60  years  ago 
and  now,  still  when  you  come  to  consider  the  im- 
provement you  give  half  to  the  landlord  and  half 
to  the  tenant ; you  do  that  although  there  has 
been  an  increase  of  rent  in  the  meantime? — But, 
as  Mr.  Fuller  put  the  question  to  me,  there  was 
no  increase  of  rent ; there  was  increase  of  value, 
but  not  of  rent. 
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Mr.  Brodrick. 

Mr.  Carson. 

Mr.  Clancy. 

Mr.  Dillon. 

Mr.  Hayes  Fisher. 
Mr.  Fuller. 

Mr.  T.  M.  Healy. 


Mr.  W.  Kenny. 
Mr.  Leese. 

Mr.  Macartney. 
Mr.  John  Morley. 
Mr.  T.  W.  Russell. 
Mr.  Sexton. 
Colonel  Waring. 


The  Right  Honourable  JOHN  MORLEY  in  the  Chair. 


Mr.  Toler  R.  Garvey,  again  called  in  ; and  further  Examined. 


Mr.  Fuller. 

12332.  We  have  had  it  in  evidence  that  the 
smaller  holdings  are  generally  rented  higher  in 
the  fixing  of  the  fair  rents  than  the  larger  ones, 
is  that  your  experience  ? — It  is  not  my  experi- 
ence. It  is  my  experience  that  the  tenants’ 
interests  in  the  smaller  holdings  sell  for  a larger 
sum  than  the  tenants’  interests  in  the  larger 
holdings  ; but  it  is  not  my  experience  that  they 
are  rented  higher  than  the  larger  holdings. 

12333.  In  proportion  to  their  size  ? — In  pro- 
portion to  their  size. 

12334.  That  would  naturally  follow  because 
the  tenants’  improvements  are  larger  and  more 
expensive  in  proportion  to  a small  holding  than 
to  a large  one,  is  that  your  reason  ? — No  ; I do 
not  think  that  is  the  reason,  because  the  buildings 
on  the  small  holdings  in  the  south,  with  which  I 
am  connected,  are  not  very  valuable,  not  at  all 
as  valuable  as  the  buildings  on  the  larger 
holdings. 

12335.  Then  we  have  also  had  in  evidence, 
that,  where  a tenant  deteriorates  the  cultivating 
properties  of  the  soil,  it  is  a hardship  upon  the 
landlord,  because  the  valuers  very  often  fix  the 
rent  according  to  the  condition  of  the  soil,  and 
not  according  to  what  the  soil  is  capable  of 
carrying ; do  you  think  that  is  a hardship  to  the 
landlord  ? — I do. 

12336.  Does  it  occur  to  you  that  all  the  im- 
proving properties  of  the  soil  are  developed 
more  by  the  tenant  than  by  the  landlord,  and 
that  therefore  they  are  tenant’s  improve- 
ments ? — I do  not  think  that  all  the  properties 
of  the  soil  arc  developed  by  the  tenant,  as  a 
ride.  . 

12337.  But  would  not  the  high  cultivation  of 
the  land  by  a tenant,  so  as  to  make  the  land 
appear  to  a valuer  worthy  of  a higher  rent,  be  a 
tenant’s  improvement  ? — I do  not  think  it  can  be 
called  a “ tenant’s  improvement,”  in  the  sense  of 
what  “ improvements  ” means  under  the  Land 
Act,  that  the  tenant  is  to  be  compensated  for. 

12338.  I want  you  to  confine  yourself  to  your 
experience  as  a valuer,  and  not  as  a lawyer. 


Mr.  Fuller — continued. 

Would  it  not  appear  to  you,  as  a valuer,  where 
you  see  high  cultivation,  that  that  land  is  capable 
of  bearing  a higher  rent,  when  it  is  highly  culti- 
vated, than  it  would  bear  if  it  uras  badly  culti- 
vated ? — To  a certain  extent. 

12339.  When  you  say  “to  a certain  extent” 
to  what  extent  do  you  mean  ? — I think  the  good 
appearance  of  the  land  has  a certain  effect.  The 
good  appearance,  or  the  contrary,  has  a certain 
effect  upon  the  valuer’s  mind. 

12340.  But  you  cannot  say  what  effect? — I 
cannot  say  what  effect,  unless  he  is  a very  skilled 
valuer  and  understands  really  what  the  inherent 
property  of  the  soil  is. 

12341.  Then  the  result  would  be  that  he 
would  put  a higher  rent  upon  highly  cultivated 
land  to  a certain  extent? — Yes,  to  a certain 
extent. 

12342.  Then  I want  to  ask  you  this : Is  not 
that  renting  tenants’  improvements  ? — Yes. 

12343.  It  is? — Yes;  but  I think  I should  be 
allowed  to  say  that  I do  not  consider  good 
cultivation  of  the  soil  an  “improvement”;  I 
think  it  is  only  what  ought  to  be  done.  That 
is  not  in  any  sense  what  can  be  called,  I think, 
an  “ improvement.” 

12344.  That  is  rather  a contradiction  of  your 
first  answer.  First,  you  say  it  is  a tenant’s 
improvement,  now  you  say  it  is  not  a tenant’s 
improvement.  It  must  be  either  one  or  the 
other? — No;  I have  asked  leave  to  explain 
what  1 consider  an  “ improvement.”  I say  the 
good  cultivation  of  the  surface  of  the  soil  has,  in 
my  opinion,  a certain  effect  upon  the  Sub-Com- 
missioners’ minds  when  valuing  holdings. 

12345.  And  eventually  they  put  higher  rents 
on  ? — And,  in  the  other  way,  the  bad  cultiva- 
tion has  aiso  a contrary  effect. 

12346.  Then  I understand  that  those  improve- 
ments in  cultivation  are  done  by  the  tenant,  but 
that  they  are  rented,  and  that  practically  it  is  no 
loss  to  the  landlord  if  the  land  stays  in  its  usual 
moderately  cultivated  state;  it  is  no  hardship 
upon  him  ? — It  ought  not  to  be. 

12347.  I have 
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Mr.  Garvey. 


[ Continued. 


Mr.  Fuller — continued. 

12347.  I have  only  one  more  question  to  ask 
you.  VV  ould  you  just  correct  me  as  to  whether 
I am  right,  in  your  judgment,  as  to  what  is  rack- 
renting  ? Rack-renting  means,  as  I understand, 
putting  a rent  upon  buildings  that  the  tenant  has 
constructed,  which  would  not  be  taken  into  con- 
sideration in  a fair  rent? — Putting  rent  upon 
buildings  that  a tenant  has  constructed  ? 

12348.  Yes? — No,  i do  not  call  that  “rack- 
renting.”  That  is  not  what  is  called  rack-renting 
in  the  ordinary  sense  of  the  term. 

12349.  What  do  you  mean,  then,  by  rack- 
renting?  I want  to  know? — I believe  the  ori- 
ginal definition  of  the  term  “ rack-renting  ” 
meant  the  highest  letting  value  of  land  in ' the 
open  market;  that  is  what  is  called  “rack- 
renting.” 

12350.  What  does  that  mean  ? What  are  the 
elements  which  make  up  that  full  value  ? Would 
it  not  be  the  value  of  the  buildings? — The  com- 
petition value  in  the  open  market  of  whatever  is 
the  property  of  the  landlord ; the  highest  pos- 
sible rent  he  can  obtain  in  the  open  market. 

42351.  Only  the  property  of  the  landlord? — 
Only  the  property  of  the  landlord,  of  course. 

12352.  Rack-renting  does  not  constitute  rent- 
ing anything  that  belongs  to  a tenant? — No; 
certainly  not. 

12353.  Very  good;  then  if  the  tenant  had 
drained  the  land  and  made  it  more  valuable  by  a 
pound  an  acre,  and  you  put  the  pound  an  acre 
upon  it,  that  would  not  be  rack-renting? — No; 
if  tenants’  improvements  in  the  way  of  buildings 
or  other  improvements  that  he  had  laid  out 
money  for,  that  he  was  not  remunerated  for, 
were  to  be  rented,  I should  call  that  unjust ; I 
should  not  call  it  “ rack-renting.” 

12354.  I am  not  talking  about  the  justice  of 
the  thing,  but  about  what  is  the  meaning  in  your 
mind  of  “rack-renting.”  You  would  not  con- 
sider it  rack-renting  if  a pound  an  acre  was  put 
upon  land  that  was  worthless  before  it  was 
brought  to  the  value  of  one  pound  by  the  tenants’ 
drainage? — Not  if  his  expenditure  was  com- 
pensated for. 

Mr.  W.  Kenny. 

12355.  Do  you  regard  “ rack-renting  ” and 
“ full  agricultural  rent  ” as  synonymous? — Yes. 

12356.  It  is  a phrase  made  use  of  in  the 
Redemption  of  Rent  Act : “ And  such  pex-son 
holds  his  land  at  a rent  which  the  Land  Com- 
mission considers,  having  regard  to  the  renewal 
fines  (if  any),  and  all  the  circumstances  of  the 
case,  holding,  and  district,  to  be  a full  agricul- 
tural rent”  V — A “full  agricultural  rent”;  that 
is  what  I believe  to  be  the  true  meaning  of  the 
word ; but  it  has  of  late  years  been  applied  to 
over-rented  farms  ; farms  considered  over  rented 
have  been  called  rack-rented  farms. 

12357.  In  the  leading  book  on  this  subject  it 
is  said  that  “ in  practice  it  appears  to  be  con- 
sidered equivalent  to  the  actual  letting  value  of 
the  premises  at  the  time  of  the  application,  sup- 
posing they  were  in  the  possession  of  the  lessor, 
freed  from  any  rights  as  to  improvements  or 
tenant-right  on  the  part  of  the  lessee  ” ? — That 
is  what  I understand  as  the  true  definition  of 
“ rack-renting.” 

0.122. 


Mr.  Fuller. 

12358.  I want  to  know  what  you  consider  to 
be  the  tenant’s  interest,  because  we  have  been 
told  here  that  very  often  the  tenant’s  interest  is 
as  valuable  as  the  landlord’s  interest  in  the  hold- 
ing ; would  it  not  include  the  value  of  the  build- 
ings ? — If  they  were  his  property,  yes. 

12359.  Would  that  include  all  reclamation 
works  ? — No,  not  all  reclamation  works. 

12360.  Only  those  that  would  be  proved?— 
Only  those  that  would  be  proved  by  him  that  he 
had  not  been  compensated  for. 

12361.  How  would  you  consider  that  he  ought 
to  be  compensated  ? — By  a fair  return  for  the 
money  that  he  had  expended. 

12362.  Supposing  he  was  not  able  to  prove 
that  he  had  done  it,  or  that  his  predecessor  had 
done  it,  but  that  it  was  a fact  thatit  had  been  done 
by  some  predecessor  of  his,  would  you  consider 
that  a part  of  his  interest,  or  would  it  fall  to  the 
the  interest  of  the  landlord  ? — It  would  depend 
upon  the  nature  of  the  improvement.  If  it  was 
an  improvement  that  it  was  evident  had  been 
effected  a long  time  previous,  and  that  he  had 
enjoyed  the  full  return  for  it,  I should  consider 
that  that  was  his  interest  in  it ; I should  consider 
that  he  had  been  compensated  for  his  outlay,  and 
I would  not  consider  that  that  was  part  of  what 
he  had  to  sell. 

12363.  Is  your  judgment  in  that  respect  guided 
by  any  law,  or  is  it  only  a pious  opinion  of  your 
own  ? — It  is  my  own  opinion,  and  as  far  as  I can 
gather,  I think  it  is  the  opinion  of  the  Commis- 
sioners. 

12364.  Do  you  consider  the  state  of  the  culti- 
vation of  the  holding,  good  or  bad  ? Suppose  it 
is  very  good,  do  you  consider  that  as  part  of  the 
tenant’s  interest  ? — Yes. 

12365.  And  his  stock-in-trade? — His  stock-in- 
trade,  of  course. 

12366.  Do  you  take  as  of  any  value  his  right 
of  staying  there  without  being  disturbed ; his 
occupation  right? — Yes,  certainly,  his  tenant 
right. 

12367.  Is  there  anything  else  that  you  con- 
sider part  of  the  elements  of  the  tenant’s  in- 
terest ? — 1 think  you  have  enumerated  all ; his 
property  in  all  his  improvements,  his  occupation 
or  tenant  right,  and  the  condition  of  the  farm. 

Mr.  Hayes  Fisher. 

12368.  You  stated  that  at  the  end  of  the  statu- 
tory term  you  would  be  in  favour  of  an  automatic 
revision  according  to  the  rise  or  fall  in  prices, 
but  that  you  had  not  made  that  the  basis  of  your 
own  practice  in  revising  rent  owing  to  difficulties. 
Are  you  aware  that  in  the  conclusions  of  the 
Gowper  Commission  that  is  Sir  James  Caird’s 
theory  ?— Yes. 

12369.  And  did  not  Sir  James  Caird  and  those 
who  signed  that  report  afterwards  discover  that 
that  was  impracticable  ? — I really  do  not  know. 
I remember  Sir  James  Caird  asking  myself  the 
question.  He  asked  me  if  I had  thought  it  out, 
and  I said  I had  not  at  that  time. 

12370.  Do  you  think  there  would  be  great 
difficulty  in  such  a system  ? — I think  there  would 
be  difficulties,  but  I do  not  think  there  would  be 
insuperable  difficulties. 

12371.  But  supposing  there  were  insuperable 
difficulties,  and  that  such  a system  was  imprac- 
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Mr.  Garvey. 


[ Continued. 


Mr.  Hayes  Fisher — continued, 
ticable  then,  what  would  be  your  opinion  as  to 
the  statutory  period  ? — I think  it  should  be  the 
same  as  at  present. 

12372.  Fifteen  years? — Fifteen  years. 

12373.  You  would  not  be  in  favour  of  any 
shorter  period  ? — No. 

12374.  Have  you,  in  your  experience,  come 
across  any  cases  where  the  tenant,  during  the 
last  year  or  two,  prior  to  fixing  a fair  rent,  has 
deteriorated  his  property? — Not  wantonly. 

12375.  Do  you  think,  in  case  a revision  took 
place  at  short  periods,  there  would  be  any  risk 
of  that  to  the  landlords  ? — I think  it  would  be  a 
temptation. 

12376.  You  say  the  good  appearance  or  the 
bad  appearance  of  land  undoubtedly  operates 
on  the  mind  of  the  valuer  at  the  time  of  fixing 
the  fair  rent  ? — I think  so. 

12377.  Supposing  land  was  from  neglect,  either 
as  regards  drains,  or  over-cropping,  or  any  other 
other  cause,  in  a bad  state  of  cultivation,  during 
the  last  year  or  two  of  the  first  period,  would  the 
result  of  that  be  the  fixing  of  a lower  rent  upon 
that  land,  in  your  opinion  ? — I believe  it  would. 

12378.  That,  of  course,  would  be  prejudicial  to 
the  landlord  ; he  would  be  a loser  by  it  f — Yes. 

12379.  Have  you  considered  the  question  of 
short  periods  of  revision  in  connection  with  the 
desire  on  the  part  of  tenants  to  purchase? — No. 

.12380.  I will  put  this  question  to  you.  Sup- 
posing that  the  Legislature  were  to  fix  the  period 
of  revision  at  seven  years  or  five  years,  do  you 
think  that  that  would  retard  the  desire  on  the 
part  of  the  tenants  to  purchase  their  holdings? — 
I think  it  very  probably  would. 

12381.  That  the  fact  that  they  would  come 
into  Court  and  get  a new  fair  rent  every  five  or 
seven  years,  would  deter  them  from  purchasing 
under  the  Purchase  Acts? — I think  it  would; 
especially  if  there  was  a downward  tendency  in 
prices. 

Mr.  Carson. 

12382.  With  reference  to  an  automatic  fixing 
of  the  rents,  is  there  anything  that  affects  the 
rents  except  the  falls  in  prices  of  cattle,  and  of 
farm  produce  ? — That  affects  the  fall  of  rents  ? 

12383.  The  rise  and  fall  of  rents  ? — When 
once  a rent  has  been  fixed  and  all  the 
circumstances  taken  into  full  account  and 
consideration,  both  the  prices  at  the  time,  and 
the  tenant’s  improvements,  or  the  landlord’s 
improvements,  and  all  the  circumstances  con- 
nected with  the  case,  at  the  time  that  that  has 
all  been  fully  gone  into  and  fairly  decided,  then 
I think  that  should  be  taken  as  a standard  ; and 
I do  not  know  what  else  could  effect  the  condi- 
tions of  the  rent. 

12384.  And  that,  of  course,  would  be  easily 
ascertained  in  each  particular  district  ? — In  my 
opinion  it  would ; but  I must  ask  to  be  allowed 
to  say  that  that  is  my  own  individual  opinion. 

12385.  That  is  all  you  are  asked  for? — 
I am  aware  that  many  of  my  friends  do  not 
agree  with  me  in  this,  and  I wish  to  say  it  is  only  my 
own  private  opinion  that  it  is  the  fairest  method. 

12386.  We  have  been  told  by  the  Sub-Com- 
missioners that  the  question  of  competition  for 
land  does  not  enter  into  the  calculation  at  all. 
Have  you  had  any  experience  of  sales  after  fair 


Mr.  Carson  —continued. 

rents  were  fixed  ? — Yes,  I have.  I gave  a couple 
of  instances  yesterday  from  memory,  and  I could 
give  one  or  two  more  to-day,  but  I did  not  come 
from  home  direct,  I only  got  a telegram  to  come 
and  am  not  prepared  with  any  documents  except 
one  which  I have  been  requested  to  hand  in ; I 
do  not  know  whether  I may  be  permitted  to  do 
it,  but  I have  been  requested,  as  the  President  of 
the  Land  Agents’  Association,  to  hand  in  this 
document,  which  gives  a return  of  sales.  ( The 
document  was  handed  in.) 

12387.  I suppose  I may  take  it,  putting  it 
generally,  that  even  in  cases  where  the  rents  are 
substantially  reduced,  the  tenants  get  substantial 
interests  for  their  holdings  ? — V ery  large 
interests. 

12388.  You  have  had  a good  deal  of  experi- 
ence, can  you  tell  us  what  the  costs  of  these 
hearings  come  to,  to  the  landlord ; what  does  it 
take  in  an  ordinary  case,  from  start  to  finish,  on 
an  average,  to  fix  a fair  rent  ? — Do  you  mean  to 
the  landlords  ? 

12389.  Yes? — In  the  Sub-Commission  Court? 

12390.  No,  I take  it  from  start  to  finish,  or 
you  may  take  it  your  way  if  you  prefer  it  ?- — Of 
course  you  know  there  is  a statutory  scale,  and 
it  depends  upon  the  size  of  the  holding  as  to  the 
solicitor’s  fee. 

12391.  But  generally  (you  have  had  to  pay  a 
good  many  of  these  bills)  for  valuers,  solicitors, 
counsel  or  whoever  is  employed,  your  own  time 
or  expenses  in  going  there,  altogether,  could  you 
give  me  any  average?  — I should  think  the 
average  cost  would  be  from  61.  to  SI.  a case. 

12392.  From  61.  to  81.  a case? — Yes. 

12393.  That  would  be  alone  in  the  Sub-Com- 
mission Court?— That  would  be  in  the  Sub- 
Commission  Court  alone. 

12394.  Then,  if  you  appeal,  does  it  take  as 
much  more  ? — Y es,  quite  as  much  more. 

12395.  Then,  where  there  is  an  appeal,  in  each 
case  it  costs  the  landlord  upon  the  average  12/. 
to  16/.  ? — I should  think  it  would. 

12396.  And  are  the  expenses  much  the  same 
in  small  cases  as  in  large  cases  ? — No,  they  are 
not  the  same. 

12397.  You  take  this  as  an  average  ? — I take 
this  as  an  average.  You  know  I iam  not  pre- 
pared fully  to  answer  that  question,  it  would  be 
very  easy  to  answer  it  very  accurately  with  a 
little  time;  but  I certainly  say  that  if  there  was 
an  appeal,  any  case  under  10/.  would  be  a low 
average. 

12398.  Have  you  had  any  experience  of  the 
working  of  the  rules  under  the  Land  Acts  in 
which  rents  were  to  be  fixed  by  arbitration? — 
No. 

12399.  That  has  not  come  under  your  notice 
at  all? — No;  I think  it  has  been  very  little 
acted  on. 

12400.  Have  you  ever  tried  yourself  to  work 
it  in  that  way  ? — No,  I have  not ; and  I have  not 
been  asked  by  any  tenant  to  make  use  of  it. 

12401.  But  you  have  never  suggested  it? — 
No,  never. 

12402.  Did  you  know  of  the  provision  which 
enables  a valuer  to  be  sent  down  ? — Oh,  yes. 

12403.  Do  you  think  that  the  rents  could  be 
fixed  in  that  way ? — I do  not  like  it;  I do  not 
approve  of  it. 

12404.  What 
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12404.  What,  is  your  objection  ? — I do  not  like 
one  valuer  coming  upon  the  land  ; I like  the  case 
being  heard  through  the  courts,  and  tenants 
saying  what  they  have  to  say  there,  and  being 
answered  in  Court. 

12405.  You  like  the  hearing  in  open  Court? — 
I like  hearing  in  open  Court. 

12406.  Even  at  a cost  of  107.  to  16Z.  ? — Even 

S°  12407.  You  think  it  is  better  ? — I do ; I think 
the  alteration  of  a rent  and  the  fixing  of  a rent 
for  a period  of  15  years  is  too  serious  a thing  to 
be  dealt  with  in  any  other  way  except  by  the 
properly  constituted  tribunal. 

12408.  You  do  not  apply  that  evidence  to  cases 
where  rents  have  been  already  fixed  ?— I do. 

12409.  You  draw  no  distinction? — No. 

12410.  Haveyouhadany  complaints  made  to  you 
by  the  tenants  of  the  expense  caused  to  them  by 
the  fixing  of  the  rent? — Yes,  I have  often  heard 
them  speak  of  it  as  a grievance. 

12411.  Have  they  ever  told  you  what  it  costs 
them  on  the  average? — Yes,  they  have  fre- 
quently told  me.  Many  of  them  have  told  me 
that.  On  a moderately-rented  farm  a man  has 
often  said  to  me  : “ I cannot  get  through  the 
Court  for  less  than  3Z. 

12412.  They  have  spoken  of  that  as  being  a 
grievance? — Yes,  they  have  spoken  of  that  in 
cases  where  tenants  have  asked  me  to  settle  with 
them,  and  when  I have  objected  to  settling  out 
of  Court,  they  have  said  it  would  cost  3/.,  or 
sometimes  more. 

12413.  In  the  fixing  of  the  fair  rent,  have  you 
found  at  all  any  distinction  made  by  the  Com- 
missioners where  the  rent  has  been  made  an  old 
rent,  and  unaltered  for  years,  or  have  they  just 
gone  the  same  course  as  more  recent  rents  ? — I 
do  not  think  they  have  made  any  distinction. 

12414.  As  far  as  you  can  see  ? — As  far  as  I 
can  see  of  them,  the  one  thing  they  do  is  to  value 
the  land  as  they  see  it  before  them. 

12415.  About  how  many  cases  have  you  your- 
self been  in  Court  in  ?— I think  I have  had  to  deal 
with  (as  well  as  I can  remember  roughly)  about 
1,500  agricultural  holdings,  and  I should  think 
that  about  800  or  perhaps  a thousand  of  those 
have  been  through  the  courts. 

12416.  Up  to  a thousand  have  been  through 
the  courts? — Yes.  I am  not  giving  that  from 
any  figures  that  I have  obtained,  because  I have 
not  been  able  to  obtain  them  since  I was  sum- 
moned here. 

12417.  Are  any  of  them  settled  estates? — Yes, 
they  are. 

12418.  Has  any  point  in  any  of  those  thousand 
cases  that  you  have  had  (or  about  a thousand), 
been  raised  upon  the  fact  that  the  estate  was 
settled.  Do  you  raise  that  objection  ? — No  ; I 
have  been  told  it  is  of  no  use. 

12419.  You  have  never  raised  it  ?— No,  I have 
never  raised  it. 

12420.  Are  there  mortgages  on  any  of  those 
estates? — Yes. 

12421.  Being  Irish  estates,  I should  anticipate 
there  would  be.  Have  you  ever  raised  the  point 
for  the  mortgagee  to  put  the  tenant  out  if  there 
was  a mortgage  on  the  estate? — No,  I never 
have. 
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12422.  Have  many  cases  been  dismissed  on 
the  properties  that  came  into  court  that  you  were 
interested  in? — Very  few. 

12423.  About  how  many  ?— Well,  there  have 
been  probably  six  or  eight  for  town  parks  as  town 
parks,  and  half  a-dozen  as  residential  holdings. 

12424.  That  is  ou  the  ground  that  they  were 
not  agricultural  holdings  ? — On  the  ground  that 
they  were  not  agricultural  holdings  ; and  a few 
(perhaps  the  same  number)  as  grazing  holdings. 

12425.  As  grazing  holdings,  let  to  be  used 
solely  or  mainly  for  the  purposes  of  pasture  ? — 
Yes. 

12426.  Have  these  been  the  only  points  that 
you  can  remember  on  which  cases  have  been 
dismissed  ? — Y es. 


Mr.  Sexton. 

12427.  Have  there  been  none  for  sub-letting  ? 
— Yes  ; there  was  one  case  of  sub-letting  quite 
recently.  One  of  the  landlords  for  whom  I 
act  also  happens  to  be  a tenant;  he  went  into 
Court,  and  his  case  was  dismissed,  because  there 
were  three  small  holdings  by  men  holding,  I 
think  in  the  aggregate,  1 0 acres  out  of  50  or  60 
acres ; they  had  been  origiually  labourers,  and 
became  tenants ; that  holding  was  dismissed. 
That  is  the  only  case  that  I have  had  anything 
to  do  with  where  there  was  any  sub-letting. 

12428.  Have  you  examined  this  Return? — I 
have  only  looked  over  it. 

12429.*  I see  it  is  certified  by  Mr.  Willis,  the 
Secretary ?— Yes,  he  is  the  Secretary  to  the 
Irish  Landowners’  Convention. 

12430.  You  are  the  President,  I understand  ? 
— I am  the  President  of  the  Land  Agents’  Asso- 
ciation, and  I am  also  a Member  of  the  Executive 
Committee  of  the  Landowners’  Association  or 
Convention. 

12431.  This  purports  to  be  an  exhaustive 
return  of  all  sales  of  tenants’  interest  in  Ireland 
since  the  1st  January  1882  ?— Of  all  that  have 
been  obtained. 

12432.  I say  it  purports  to  be ; that  is  the 
question  I put ; it  purports  to  be  ? — Of  all 
that  have  been  obtained  from  the  landlords  or 
agents  from  whom  the  information  was  sought. 

° 12433.  It  is  entitled,  a “Table  of  sales  of 
tenants’  interests  in  Ireland  since  1st  January 
1882  ” ?--Yes;  but  not  of  all  the  sales  in 
Ireland. 

12434.  The  title  is  not  quite  candid  then  ; there 
may  have  been  many  sales  not  included  here  ? — 
Indeed  there  may  have  been. 

Mr.  T.  W.  Russell. 

12435.  You  would  say,  “there  has  been,’’  not 
“there  may  have  been”? — 'lhere  may  have 
been. 

12436.  You  know  perfectly  well  that  that  does 
not  represent  the  sales  of  all  tenant  rights  in 
Ireland?— I am  not  saying  that  it  does. 


Mr.  Sexton. 

12437.  Do  you  know  or  do  you  not? — No,  I do 
it.  As  a matter  of  fact  that  document  was  only 
inded  to  me.  . . 

12438.  You  do  not  know  whether  it  is  or  not, 
. vou  ? — Whether  it  is  what  ? 

3 12439.  Whether 
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12439.  Whether  it  h an  exhaustive  Return  ? — 
I do  not  believe  it  is. 

12440.  But  you  do  not  know? — 1 do  not 
believe  it  is  an  exhaustive  Return. 

12441.  Now  what  machinery  have  the  Land- 
lord’s Convention  for  making  this  Return  ? — 
Perhaps  the  secretary  who  prepared  that  Return 
might  furnish  that  information  ; he  is  at  hand, 
and  perhaps  you  would  be  good  enough  to  ask 
him. 

12442.  I think  it  would  have  been  more  con- 
venient if  he  had  put  in  the  document.  Is  he 
here  ?— Yes. 

1 2443.  I notice  here  in  the  first  place  that  two- 
thirds  of  all  the  sales  take  place  in  Ulster.  I 
suppose  that  is  in  consequence  of  the  existence 
of  free  sale  there  ? — I do  not  know  anything 
.about-  Ulster,  or  about  the  practice  in  Ulster  at 
all. 

12444.  You  have  looked  at  the  Return,  at  any 
rate  ? — I just  looked  at  it  as  it  was  handed  to 
me  ; 1 was  asked  to  hand  it  in,  and  I did  so, 
simply  as  a member  of  the  Executive  Committee 
who  prepared  it. 

12445.  I notice  that  the  average  number  of 
years’ purchase  in  cases  of  “non-judicial  rent” 
in  Ulster  is  15£  ; “judicial  rents,”  17'3  ; that 
the  average  number  of  years’  purchase  paid  in 
the  cases  of  “non-judicial  and  judicial  rents 
together  in  Ulster  is  16'8.  In  Leinster  it  is  only 
six  years’ purchase  and  in  Munster  and  Connaught 
10  years  ; that  is  to  say,  the  tenant  get3  six  in 
Leinster,  10  in  Connaught  and  Munster,  and  16 
in  Ulster.  You  say  you  would  maintain  the 
right  of  pre-emption  ? — Y es. 

12446.  Notwithstanding  that  difference,  can 
you  suggest  any  equitable  reason  why  the  tenant 
m Ulster  should  be  allowed  to  sell  his  interest  in 
his  holding  for  17  years’  purchase,- and  the  tenant 
in  Leinster  only  for  six? — I have  already  said 
that  I have  no  experience  about  Ulster,  but  1 
believe  that  a tenant-right  has  always  existed  in 
Ulster,  and  that  the  tenants’  improvements  in 
Ulster  are  very  much  more  valuable  than  they 
are  out  of  it.  The  tenant  in  Ulster  has  expended 
a much  larger  amount  of  capital  on  his  holding 
than  the  tenants  out  of  Ulster. 

12447.  The  improvements  everywhere  in  Ire- 
land are  made  by  the  tenant,  are  they  not? — To 
a certain  extent ; the  buildings,  as  a rule,  are 
made  by  the  tenant. 

12448.  He  makes  them  out  of  Ulster  just  as 
usual  as  he  does  in  it,  does  he  not? — It  is  a very 
different  class  of  improvement. 

12449.  If  the  right  of  pre-emption  is  main- 
tained, the  landlord,  after  buying  the  tenant’s 
interest,  in  Leinster,  say,  for  six  years’  purchase 
of  the  rent,  can  then  go  into  the  market  the  next 
day  and  sell  it,  as  you  have  told  us,  for  20,,  or 
even  more  than  20,  years’  purchase  of  the  rent  ? 
— 1 have  never  known  a pre-emption  to  be  fixed 
at  six  years’  purchase  only. 

12450.  Your  Return  shows  it? — The  pre- 
emption ? 

12451.  The  sale  ? — The  specified  value  that 
would  be. 

12452.  This  is  the  sale  value.  Are  these  free 
sales,  or  what  kind  of  sales  are  these  given  here 
for  Leinster  ? Are  they  sales  in  the  market  ? — 
1 do  not  know  whether  they  are  or  not.  Some 
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of  them  probably  are  sales  in  the  maiket,  and 
some  of  them  private  sales. 

12453.  At  any  rate,  the  tenant  gets  17  years’ 
purchase  of  his  rent  in  Ulster.  What  does  he 
get  from  the  landlord  under  the  right  of  pre- 
emption ; how  much  does  he  annually  get  ? — Out 
of  Ulster? 

12454.  Out  of  Ulster,  yes? — In  Leinster  ? 

12455.  Anywhere  out  of  Ulster  ?— The  cases 
in  which  the  right  of  pre-emption  that  I am 
acquainted  with  have  been  fixed  are  very  few 
indeed. 

12456.  Very  few  ? — Very  few.  I think  I 
have  only  known  the  pre-emption  to  be  claimed 
or  to  be  asked  for  in  half-a-dozen  cases,  perhaps, 
altogether. 

12457.  We  know  here,  as  a matter  of  law  and 
as  a matter  of  evidence,  that  the  amount  paid  by 
the  incoming  tenant  to  the  outgoing  tenant,  for 
the  tenant’s  interest  does  not  affect  the  amount 
of  the  fair  rent ; how,  then,  is  the  landlord  preju- 
diced by  free  sale  ? — I will  just  give  you  one  in- 
stance : I think  I mentioned  a case  yesterday  of 
a tenant  who  wanted  to  purchase  another  tenant’s 
interest;  the  tenant  who  wanted  to  buy  the  out- 
going tenant’s  interest  asked  me  to  exercise  the 
right  of  pre-emption  and  to  claim  it  for  him  in 
order  that  he  might  not  have  to  pay  a fabulous 
price  in  the  market.  I told  him  I could  not  do  it, 
that  I did  not  see  my  way  to  do  it. 

12458.  Of  course  if  you  had  done  it  you  could 
then  charge  the  incoming  man  the  full  market 
price? — Yes,  probably  I could. 

12459.  You  could  if  you  would? — It  was  an 
understood  thing  that  I was  not  to. 

12460.  Is  it  equitable  that  whilst  in  Ulster  a 
man  can  get  17  years’  purchase,  in  any  other  part 
of  Ireland  he  must  sell  at  a fraction  of  the 
market  value  ; and  that  the  landlord  then  may 
sell  in  the  market  and  pocket  the  difference,  that 
is,  acquire  so  much  of  the  tenant’s  property  ? — 
Out  of  Ulster  the  tenants  that  I am  acquainted 
with,  hardly  any  of  them  have  paid  anything  for 
their  holding  when  coming  into  it. 

12461.  It  does  not  matter  ; they  have  a legal 
property  which  they  ean  sell  if  they  are  allowed  ; 
Parliament  has  given  them  a property  which  they 
can  sell  if  they  are  allowed  at  a higher  price 
than  what  is  called  the  specified  value,  or  true 
value? — Let  me  give  you  another  instance: 
Another  tenant  was  extremely  anxious  to  pur- 
chase, and  he  was  willing  to  give  as  much  as  20 
years’  purchase  of  the  tenant’s  interest  ; another 
tenant  of  the  estate  : there  were  two  small  hold- 
ings adjoining.  One  man  wanted  to  sell  and  go, 
and  this  small  tenant  was  very  anxious  to  enlarge 
iiis  holding,  but  it  was  sold  at  a great  deal  more 
than  he  was  willing  to  give.  It  was  sold  at  a 
fabulous  price;  I do  not  like  to  quote  the  figures 
because  1 have  not  got  them  here. 

12462.  We  have  heard  “40  years”  quoted 
here? — The  tenant  that  came  in  had  not  the 
money  of  his  own,  he  borrowed  that  money,  and 
when  the  interest  of  that  was  added  to  his  rent 
he  was  not  able  to  pay  back  the  money ; but 
after  staying  in  the  farm  for  two  or  three  years 
he  ran  it  out;  took  all  he  could  out  of  it  and  was 
‘•"broke,”  and  the  holding  was  very  much 
deteriorated  ; whereas  if  the  other  tenant  (the 
adjoining  tenant)  had  got  it,  he  was  perfectly 
willing 
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willin<r  to  fix  a fair  price  ; and  my  experience  is 
that  rents  I have  seen  a pre-emption  price  fixed 
for,  have  been  fixed  upon  evidence  taken  of  what 
other  farms  are  selling  at  in  the  market,  and  very 
little  has  been  taken  off. 

12463.  How  many  years’  purchase  have  they 
given  in  those  cases? — Of  course  a good  deal 
depends  upon  what  is  the  soil  upon  the  farm  ; 
what  buildings  there  are,  and  what  state  the  farm 
is  in;  it  varies  from  12  to  20  years’  purchase. 

12464.  We  had  no  such  evidence  hitherto  ; the 
evidence  before  you  came  was  five  to  seven  years’ 
purchase  for  specified  value  or  true  value  ? — As 
fixed  by  the  Commissioners  ? 

12465.  Yes  ? — I did  not  quite  understand. 

12466.  That  is  what  I want  your  views  upon? 
— I misunderstand  your  question  ; you  see  my 
experience  about  it  is  very  small. 

12467.  Surely  a man  of  your  ability  and  good 
memory  can  give  us  a figure  of  some  case  or 
other  that  you  have  known  ? — As  I say,  I do  not 
think  that  there  were  more  than  half-a-dozen 
cases  where  landlords  have  applied  for  the  right 
of  pre-emption  ; I only  remember  two  or  three 
cases  being  fixed,  and  I know  the  evidence  that 
was  taken. 

12468.  It  is  very  hard  to  bring  you  to  the 
point.  Will  you  give  me  the  number  of  years’ 
purchase  in  any  case  where  it  was  fixed  in  that 
way? — Yes,  I can  give  you  one  ; this  is  the  case 
of  a tenant  of  my  own.  I applied  for  the  right 
of  pre-emption  ; I applied  to  have  the  specified 
value  fixed,  and  it  was  fixed.  His  rent  was  46/. 
a year,  and  the  specified  value  was  fixed  at  500/. 

12469.  .£.  46  a year  ? — Yes. 

12470.  That  is  about  10  or  11  years’ purchase? 
—Yes.  That  is  the  only  case  that  I can  remem- 
ber of  actual  figures. 

12471.  The  right  of  pre-emption  affords  no 
security  against  an  excessive  price,  because  the 
landlord,  having  bought  at  the  lower  price,  can 
sell  at  the  higher? — Of  course  he  can  if  he 
wishes. 

12472.  I think  you  have  said  you  are  against 
throwing  open  sub-letting,  that  was  your  answer, 
that  you  were  against  throwing  it  open  ? — Yes. 

12473.  You  are  aware,  of  course,  that  under 
the  law.  once  a statutory  term  is  fixed,  sub- 
letting is  a breach  of  the  statutory  condition  ? — 
Yes. 

12474.  And  that  the  tenant  incurs  eviction 
and  loss  of  all  his  rights  if  lie  does  it  ?—  Yes. 

12475.  Does  it  not  occur  to  you  then  that  the 
fixing  of  fair  rent  would  be  one  very  effective 
way  of  stopping  or  limiting  sub-letting? — Yes,  I 
think  it  would  if  that  clause  is  continued. 

12476.  Quite  so.  Therefore  now  the  question 
is  simply  this  ; Whether  because  there  is  a sub- 
letting now  existing,  a man  should  be  excluded 
from  a fair  rent  or  not  ? — My  answer  yesterday 
referred  a great  deal  more  to  the  future  than  to 
past  sub-lettings.  I think  where  sub-letting  has 
taken  place,  and  there  has  been  no  protest  on  the 
part  of  the  landlord  that  the  tenant  should  not  be 
excluded. 

12477.  I think  that  is  a very  fair  answer. 
Taking  the  provision  in  the  Act  of  1881  against 
future  sub-letting,  would  you  be  disposed  to  erect 
a bar  against  a fair  rent  in  consequence  of  a sub- 
letting now  existing? — I would  not,  except 
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under  very  extreme  circumstances,  and  in  ex- 
treme cases. 

12478.  Of  course  sub-letting  is  a very  different 
thing  now  to  what  it  was  when  the  population  of 
Ireland  was  double  what  it  is  at  the  present 
time? — Yes,  I do  not  think  there  is  the  same 
danger  in  sub-letting. 

12479.  No,  the  danger  rather  is  that  the 
labour  market  will  not  be  filled  in  Ireland  be- 
cause of  the  emigration  from  it  ? — Possibly. 

12480.  As  to  town  parks,  you  said  that  it 
would  be  a misfortune  to  turn  them  (I  think 
that  was  your  phrase)  into  agricultural  holdings? 
— Yes. 

12481.  Some  of  them  are  agricultural  holdings 
now  ? — Town  parks  ? 

12482.  Yes;  used  as  such? — Well,  they  can 
only  be  used  partly  as  agricultural  holdings  if 
they  are  town  parks  ; one  of  the  elements  is  that 
the  holding  must  be  used  in  connection  with 
a house  in  the  town. 

12483.  But  it  may  be  applied  to  an  agricul- 
tural or  pastoral  use  nevertheless,  and  is  often? 
— My  experience  is  that  it  is  absolutely  ne'ces- 
saVy  to  prove,  in  order  to  maintain  it  as  a town 
park,  that  it  is  used  more  or  less  in  connection 
with  a house  in  the  town. 

12484.  But  the  tenant  may  raise  agricultural 
produce  or  pastoral  produce  for  a house  in  the 
town,  just  as  he  may  for  a house  in  the  country  ? 

12485.  Would  you  shut  out  such  a town  park 
as  that  ? — Yes. 

12486.  You  would? — I would  shut  out  town 
parks.  I think  that  one  reason  for  shutting 
them  out  is  it  would  render  it  very  much  more 
difficult  to  accommodate  the  inhabitants  of  a 
town  if  they  were  altered  into  agricultural 
holdings. 

12487.  Whether  the  present  law  of  town  parks 
is  maintained  or  not,  only  a certain  number  of 
the  inhabitants  of  the  town  can  have  the  land 
about  it  ? — A larger  number  can  have  the  town 
parks  if  the  owner  of  the  town  has  control  over 
them,  or  the  owner  of  the  town  parks,  he  can 
accommodate  a much  greater  number. 

12488.  That  depends  upon  the  size  of  the  hold- 
ing now,  does  it  not? — He  can  divide  the  hold- 
ings, he  can  give  a field  of  five  acres  to  a man  ; 
he  can  divide  them  in  proportion  or  according  to 
the  wants  of  the  people.  A great  many  persons 
are  quite  satisfied,  living  in  a town,  to  have  a 
field  of  five  acres.  I know  many  that  have  a 
field  of  only  two  acres,  and  are  very  glad  to 
have  it. 

12489.  In  defending  the  present  system  of  town 
parks,  are  you  thinking  of  the  interest  of  the 
towns  or  of  the  interest  of  the  landlord  ? — W ell, 
I think  of  both. 

12490.  Do  they  hold  a perfectly  equal  place 
in  your  mind  ? — Of  course,  I suppose,  I will  be 
assumed  to  be  partial,  being  a land  agent;  but  I 
do  really  believe  that  it  would  be  a very 
disastrous  thing  for  the  towns  if  the  fields  round 
about  them  were  turned  into  agricultural  hold- 
ings; and  I say  that  from  my  own  personal 
knowledge  and  experience. 

12491.  You  think  it  is  expedient  that  around 
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Mr.  Sexton — continued. 

every  town,  village,  or  hamlet  in  Ireland,  where 
the  people  want  any  land,  there  should  be  a zone 
within  which  the  principle  of  fair  rent  should 
not  penetrate  ? — I do  not  go  so  far  as  that.  I 
would  say  every  town  that  there  is  a prospect  of 
improving  ; towns  that  there  is  a prospect  of  in- 
creasing ; or  every  place  where  there  is  a cer- 
tain number  of  inhabitants  who  cannot  now  get 
any  accommodation. 

12492.  You  think  the  town’s  people  holding 
the  land  are  better  off  at  such  rent  as  you  choose 
to  fix,  and  without  any  security  of  tenure  ? — I do. 

12493.  Better  than  they  would  be  if  they  had 
fair  rents  fixed  and  had  security  of  tenure  ? — I 
think  the  land  would  fall  into  the  hands  of  too 
few  in  that  case.  I think  the  general  public 
would  not  be  accommodated. 

12494.  They  are  accommodated  now,  are  they 
not  ? — Indeed  they  are  not ; they  are  not  half 
accommodated. 

12495.  What  are  the  landlords  doing  to  im- 
prove the  accommodation  ? Are  they  cutting  up 
the  town  parks  ? — They  are  supplying  them  by 
degrees  sis  they  can,  but  it  is  not  a very  easy 
thing  always  to  take  away  fields  from  those  that 
have  them  in  possession ; you  must  bide  your 
time. 

12496.  As  a practical  man,  now,  would  not 
you  say  that  the  town  parks  at  present  follow  the 
general  law  of  supply  and  demand,  and  meet  the 
wants  of  the  inhabitants,  as  they  are  now? — 
Certainly  they  would,  if  all  the  land  was  abso- 
lutely in  the  landlords’  own  hands,  but  where  it 
is  not  so  he  must  bide  his  time  for  getting  it.  If 
a man  has  10  acres,  and  there  is  a great  demand 
for  town  parks,  the  landlord  does  not  like  to  go 
immediately  and  take  away  five  acres  from  him  ; 
he  must  take  his  opportunity  ; but  if  they  are 
made  into  agricultural  holdings  there  is  no  oppor- 
tunity afforded  of  getting  them. 

12497.  But,  as  a general  matter,  would  not 
you  say  that  the  lettings  now  correspond  to  the 
need  ?— No,  I do  not  think  so ; I think  the  need 
is  greater  than  the  supply. 

12498.  And  you  think  that  if  the  town  park  is 
used,  as  a farm  might  be  used,  it  would  be  still 
expedient  not  to  fix  a fair  rent  upon  it  ? — I do. 

12499.  You  maintain  the  Court  of  Appeal,  I 
understand  ? — Yes. 

12500.  For  value? — Yes. 

12501.  The  course  of  this  system  in  Ireland  is 
that  the  tenant  serves  the  originating  notice  ? — 
Yes. 

12502.  And  the  landlord  takes  the  Appeal  ? — 
Sometimes. 

12503.  I am  speaking  of  the  general  rule ; 
what  is  the  general  rule? — In  the  majority  of 
cases  that  is'so. 

12504.  The  great  majority  I should  think. 
What  is  the  average  cost  of  the  hearing  in  the 
Court  below;  the  first  Court?— Do  you  mean 
to  the  tenant  or  to  the  landlord? 

12505.  To  either  side? — I have  stated  that  it 
depends  to  a certain  extent  upon  the  size 
of  the  farm.  There  is  a larger  statutory  fee 
to  a solicitor  for  a farm  of  a certain  size  and 
valuation. 

12506.  What  is  the  cost  of  a hearing  to  land- 
lord and  tenant  in  the  Court  below  ? — It  is  less 
to  the  tenant  than  it  is  to  the  landlord. 


Mr.  Sexton— continued. 

12507.  How  much  is  it  in  the  usual  ordinary 
case.  1 n this  question  that  I put  to  you  I simply 
want  a general  answer  to  give  an  idea  of  the 
course  of  things  ? — I think  I have  already  stated 
that  I think  the  average  cost  to  a landlord  of  the 
hearing  of  a case  in  the  Sub- Commission  Court 
would  be  61.,  or  71.,  or  8/.,  or  something  in  that 
way. 

12508.  On  the  hearing  of  a case  in  the  Sub- 
Commission  Court? — Yes. 

12509.  How  much  ?— £6  to  71. 

12510.  Now  an  appeal;  what  does  that 
generally  cost? — That  varies  very  much.  It 
really  depends  upon  how  long  the  witnesses  are 
kept  away  from  home.  Most  of  the  appeals,  or 
many  of  the  appeals,  in  King’s  County,  have 
been  heard  in  Dublin. 

12511.  And  the  people  have  to  travel  to  and 
fro  ? — They  have. 

12512.  And  to  live  and  wait  in  Dublin? — 
Yes. 

12513.  Is  not  the  cost  of  that  tremendous? — 
That  is  what  happened  in  the  earlier  stage.  The 
last  appeals  for  the  Birr  district  were  heard  in 
the  town  there,  and  I think  latterly  that  the 
Head  Commission  hear  cases  in  the  country 
towns  more  frequently  than  they  used  to. 

12514.  If  the  tenant  brings  the  appeal,  what- 
ever happens  he  never  gets  his  costs  ? — Indeed 
he  does. 

12515.  I do  not  think  you  are  aware  of  the 
general  Rule  (page  585  of  Cherry) ; have  you 
examined  the  Rules  of  the  Commission  ? — No  ; 
I do  not  know  that. 

12516.  When  the  tenant  appeals:  If  the 
judicial  rent  be  affirmed,  the  landlord  is  then 
entitled  to  costs;  if  the  judicial  rent  be  increased, 
the  landlord  is  entitled  to  costs  ; if  the  j udicial 
rent  be  reduced  (that  is  the  only  other  possible 
alternative),  each  party  abides  his  own  costs ; so 
that  the  tenant  never  gets  his  costs  ? — All  I can 
say  is  that  I have  paid  tenant’s  costs. 

12517.  It  must  have  been  a very  exceptional 
case? — I can  furnish  the  bills.  I have  paid 
tenant’s  costs. 

12518.  In  what  cases?  Had  they  appealed ? 
— The  tenant  had  appealed. 

12519.  And  what  happened? — The  one  I just 
have  in  my  mind  now  was  a case  of  Coffee 
(tenant) ; Waller  (landlord).  The  tenant  ap- 
pealed. The  Sub- Commission  dismissed  the 
tenant’s  application  to  have  a fair  rent  fixed  on 
the  holding.  It  was  held  to  be  a residential 
holding ; the  Head  Commission  revei-sed  that, 
and  sent  it  back  to  have  a fair  rent  fixed,  and  I 
had  to  pay  the  costs  of  the  Appeal. 

1 2520.  There  was  a point  of  law  in  that  case  ? 
— There  was  a point  of  law. 

12521.  It  was  not  an  appeal  merely  on  value? 
— No. 

12522.  Quite  so  ? — You  said  there  was  no  case 
in  which  costs  were  paid  by  the  landlord. 

12523.  I was  thinking  of  fair  rent  appeals; 
there  is  no  fair  rent  case  in  which  a tenant 
appeals  and  receives  his  costs.  What  has  been 
your  experience  of  the  usual  result  of  appeals; 
is  it  that  the  rent  below  is  confirmed  ? — It  would 
be  very  difficult  to  state  what  is  the  usual  result, 
because  the  results  vary  considerably. 

12524.  The 
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12524.  The  evidence  we  have  of  that  is  that 
the  general  result  is  the  confirmation  of  the  rent 
below  ? — I dare  say  the  whole  thing  would  tot 
up  and  make  that  the  result. 

12525.  It  is  not  totting  up ; but  taking  in- 
dividual cases,  in  the  great  majority  the  rents 
below  have  been  confirmed,  and  when  altered, 
the  alteration  is  not  great,  as  a rule? — As  a 
rule,  the  alteration  is  not  great  on  either  side. 

12526.  This  appeal  is  an  appeal  from  two 
agricultural  experts,  who  hear  the  evidence,  to 
two  others  who  do  not,  and  who  have  to  take  the 
evidence  as  to  improvement  given  in  the  Court 
below  ? — Yes  ; but  then  they  have  the  benefit  of 
other  experts,  do  not  you  see  ? 

12527.  Yes,  but  still  what  I say  1 think  re- 
mains true  ; they  do  not  hear  the  evidence,  and 
they  have  to  accept  the  finding  in  the  Court 
below  upon  the  improvements  ? — It  is  generally 
the  case  that  the  whole  question  of  improvements 
is  gone  into  on  a re-hearing. 

12528.  It  is  gone  into  on  a re-hearing;  it  is 
heard  by  men  who  do  not  see  the  farm,  and  the 
men  who  do  see  the  farm  have  made  their  valua- 
tion before  the  evidence  is  heard  ? — That  is 
true. 

12529.  That  seems  to  qualify  the  value  of  the 
appeal.  Now  you  said  that  at  one  time  you  made 
a great  many  agreements  out  of  Court,  but  that 
lately  you  have  given  them  up? — Yes. 

12530.  What  used  to  happen  ; did  the  tenants 
come  to  you  ? — Always. 

12531.  Did  they  suggest  what  reduction  ought 
to  be  given? — Yes. 

12532.  Your  view,  I should  say,  prevailed  then 
as  a rule? — No,  not  always;  we  generally  made 
a bargain. 

12533.  Why  did  you  give  up  that  system? — 
Well,  I found}  no  matter  what  was  done,  that  the 
tenant  always  seemed  afterwards  to  think  he  had 
conferred  a compliment  upon  one  by  settling  out 
of  Court,  and  I did  not  like  it.  I thought  it  was 
much  fairer  that  he  should  say  all  he  had  to  say 
before  a proper  tribunal. 

12534.  Now  I draw  your  attention  to  the  fact 
that  the  reductions  all  over  Ireland  (including 
agreements)  for  the  whole  time  since  the  Land 
Act  was  passed  are  just  about  21  per  cent. ; and 
in  King’s  County  the  reduction  given  upon  agree- 
ments filed  with  the  Land  Commission  has  been 
16  per  cent.,  upon  the  agreements  filed  with  the 
Civil  Bill  Court  only  14  per  cent.;  so  tnat  the  one 
is  5 per  cent,  and  the  other  7 per  cent,  less  than 
the  average.  Was  not  that  worth  trying  for.  I 
mean  if  you  could  get  agreements  at  that  rate  ? — 
Would  you  kindly  give  me  those  again  : What 
was  the  difference  between  those  settled  in  Court 
and  out  of  Court  ? 

12535.  The  average  over  all  Ireland  ? — No, 
for  King’s  County  ; let  us  take  King’s  County  : 
What  was  the  difference  between  those  settled  in 
Court  and  out  of  Court  in  King’s  County  ? 

12536.  It  varies  in  the  Sub-Commission 
Courts  from  18  to  22 1 per  cent. ; it  varies  in  the 
Civil  Bill  Courts  also  from  18  to  22^  ; and  the 
average  of  the  agreements  filed  in  the  Land  Com- 
mission Court  was  16  per  cent.,  and  those  filed  in 
the  Civil  Bill  Court  were  14  per  cent.  ? — They 
are  not  great. 

12537.  So  you  would  have,  apparently,  done 
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ve  y well  to  continue  the  system  of  agreements 
out.  of  court  if  you  could  ? — I think  both  sides 
were  quite  satisfied  with  the  arrangement  at  the 
time,  and  I should  have  gone  on  with  it,  if  it  had 
not  been  made  use  of  in  the  way  I say. 

12538.  What  I fail  to  understand  is,  why 
the  system,  so  profitable  to  the  landlord,  should 
have  been  voluntarily  abandoned?  — You  can 
understand  that  a “ profitable  ” system  is  some- 
times uncomfortable  when  made  use  of  in  the  way 
I say.  You  cannot  get  rid  of  the  feeling  created 
by  the  fact  that  the  tenant,  at  all  events,  says 
afterwards:  if  anything  happens,  if  he  is  in 
arrear  of  rent  or  not  able  to  pay  his  rent : “ I 
did  not  go  into  the  Land  Court ; I left  it  all  to 
yourself,”  or,  “ I settled  with  you  easily,  and  put 
you  to  no  expense ; ” that  kind  of  thing  is  con- 
stantly said  to  us  ; therefore  I said : “ Well,  I 
think  it  is  much  better  that  we  should  not  have 
this  repeated.” 

12539.  Of  course  the  figures  I have  cited 
suggest  that  such  complaints  would  be  made. 
Perhaps  the  tenants  as  well  as  yourself  had  got 
enough  of  the  agreements  ? — Perhaps. 

12549.  Now  about  the  statutory  term;  do  you 
think  the  rents  fixed  between  1882,  1885,  and 
1886,  are  too  high  now? — I cannot  say  that ; I 
am  sure  they  are  being  fixed  much  lower  now 
than  they  were  then. 

12541.  The  evidence  is  that  there  has  been  a 
steady  decline  in  prices,  and  an  increase  in 
labour,  and  we  know,  as  a matter  of  fact,  that 
the  reductions  in  the  Land  Courts  in  1885  were 
only  18  per  cent.,  and  that  they  became  31  per 
cent,  in  1887  ? — Yes. 

12542.  That  seems  to  indicate  that  the  rents 
fixed  in  the  early  years  are  above  what  would 
now  be  fixed  ? — Certainly,  if  fixed  by  the  same 
people. 

12543.  Do  you  think  it  is  just  to  allow  those 
people  to  go  on  paying  those  rents  to  the  end  of 
the  15  years  ? — Yes. 

12544.  Simply  upon  the  hard  basis  of  contract? 
— They  did  the  best  they  could  for  themselves 
for  15  years. 

12545.  And  you  think  that  whatever  happens 
that  must  be  squeezed  out  of  them  for  15  years  ? 
— I do  not  admit  that  the  rents  fixed  in  those 
early  days  were  not  too  low. 

12546.  “ Not  too  low  ?”■ — My  opinion  is,  that 
those  early  rents  were  too  low. 

12547.  Do  you  mean  that  although  the  Land 
Commission  took  off  18  per  cent,  on  the  average 
after  1885,  and  31  per  cent,  in  1887,  ihe  earlier 
rents  are  not  too  high  now  ? — According  to  that 
scale,  of  course  they  would  be  too  high  now. 

12548.  Well,  T put  it  to  you  as  an  experienced 
kind  of  man,  conversant  with  these  Courts,  that 
test,  and  1 suggest  to  you  the  inference  that  the 
rents  then  fixed  would  be  fixed  lower  now  if 
those  cases  came  into  Court? — Certainly,  they 
would  be  fixed  lower  now  by  the  same  people. 

12549.  But  if  the  statutory  term  is  not 
shortened,  they  must  go  on  paying  those  rents 
to  the  end  of  the  15  years? — Yes. 

12550.  I thought  you  said  (in  answer  to  Mr. 
Hayes  Fisher)  that  if  the  statutory  term  was 
shortened,  it  might  deter  tenants  from  purchasing ; 
what  did  you  mean  by  that? — In  the  question 
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that  was  put  to  me  by  Mr.  Fisher  ; I do  not  re- 
member the  point. 

Mr.  Hayes  Fisher. 

12551.  The  question  I asked  you  was  whether, 
if  the  Legislature  fixed  a very  short  period  for 
the  revision  of  rents,  and  the  tenants  knew  that 
their  rents  were  to  be  revised  at  such  short 
periods,  it  might  not  deter  them  from  purchasing  ? 
—Yes. 

Mr.  Sexton. 

12552.  What  did  you  mean  by  that  ? — I meant 
that  they  would  be  satisfied,  probably,  to  go  on 
paying  the  judicial  rents.  If  they  thought  there 
was  a probability  of  a fall  in  prices  ( l said  a 
good  deal  would  depend  upon  the  fall  of  prices) 
and  they  thought  they  would  get  lower  rents, 
they  would  be  indifferent  to  purchasing. 

12553.  That  would  be  a pure  speculation  as  to 
the  future  ? — It  would. 

12554.  Your  answer  also  appears  to  suggest, 
it  does  at  any  rate  to  me,  that  if  they  felt  their 
rents  to  be  unfair,  and  had  a long  term  to  run, 
they  might  purchase  to  escape  the  unfair  rents  ; 
whilst  if  they  had  a short  term,  they  might  wait 
for  the  revision  ? — That  is  possible,  too. 

12555.  I understood  from  you  that  you  were 
agent  over  10  estates  ? — A larger  number  than 
that ; about  20,  I think,  large  and  small. 

12556.  Twenty  estates  ? — Yes. 

] 2557.  All  in  King’s  County  ? — On,  no. 

12558.  In  different  places? — In  different 
places. 

12559.  I suppose  your  estates  cover  a good 
part  of  King’s  County  ? — No,  indeed. 

12560.  You  have  jurisdiction  over  1,500 
tenants  ? — I think  so ; I think  that  is  about  the 
number. 

12561.  And  a thousand  of  them  have  been 
through  the  Courts  ? — Something  under  a 
thousand ; I really  could  not  say  the  exact  num- 
ber, but  I think  about  that  number.  I think, 
certainly,  more  than  half  have  been  through  the 
Courts. 

12562.  You  told  us  that  the  reductions  on 
the  estate  of  the  late  Lord  Bloomfield  had  been 
about  10  per  cent,  on  the  average? — Yes,  the 
earlier  reductions  were. 

12563.  Was  that  the  estate  on  which  the  least 
reductions  were  given  ? — I think  so ; the  least 
average. 

12564.  What  was  the  estate  on  which  the 
highest  was  given,  of  those  you  work  connected 
with  ?— The  average  reductions  on  the  big  estates 
which  I am  connected  with  was  about  15  per 
cent. 

12565.  And  what  was  the  estate  in  which  the 
reductions  came  to  the  maximum  taken  as  a 
whole  ? — I think  a small  estate,  an  estate  belong- 
ing to  Mr.  Banon  in  the  King’s  County,  where 
the  lands  were  subject  to  a drainage  charge. 

12566.  What  was  the  average  there  ? — I think 
the  average  there  was  25  per  cent. 

12567.  Ai-e  the  tenants  who  have  remained 
out  lower  rented  than  those  that  went  in  ? — As  a 
rule,  yes. 

12568.  Lower  rented  ? — Lower  rented. 

12569.  Are  they  in  arrear,  any  of  them  ? — 
Very  few. 
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12570.  Have  they  any  rights  of  turbary  or 
commonage  that  might  be  affected  by  going  into 
Court  ? — N o,  I think  not. 

12571.  Do  they  get  abatements  ? — Yes. 

12572.  Oh,  they  do? — They  do. 

12573.  What  relation  do  the  abatements  bear 
to  the  reductions  given  to  those  that  went  in  ? 
— I think  the  rents  of  those  tenants,  with 
the  abatements  deducted,  are  lower  than  the 
others. 

12574.  Then  your  account  of  the  matter  would 
be,  that  two-thirds  have  gone  in,  and  that  the 
other  third,  taking  into  account  the  abatement 
that  they  receive,  are  in  much  the  same  position 
as  those  who  have  had  their  rents  fixed,  as  far 
as  rents  are  concerned  ? — As  far  as  rents  are 
concerned,  I think  they  are  rather  better  off. 

12575.  Have  you  many  “ future  tenants  ” in 
your  part  of  the  country  ? — No. 

12576.  Not  many? — Not  many. 

12577.  You  have  some? — Very  few. 

12578.  How  did  these  “future  tenancies” 
arise  ? — The  “ future  tenancies  ” arise  sometimes 
by  the  letting  of  a holding  that  has  been  in  the 
landlord’s  hands. 

12579.  Then  that  tenant  is  subject  to  the  old 
law  before  1881  as  to  rent  and  eviction;  the 
rent  may  be  fixed  by  you,  and  you  may  evict  ? 
— Yes ; when  in  the  landlord’s  hands  the  land- 
lord may,  of  course,  let  at  his  own  rent. 

12580.  The  future  tenant  is  in  that  position  ? 
— He  is. 

12581.  I understood  you  to  say  that  you  had 
very  seldom  resorted  to  dispossession  of  the 
tenant? — Yes,  dispossession. 

12582.  Very  seldom? — Yes. 

12583.  Is  the  resort  to  legal  process  frequent 
on  the  estates  with  which  you  are  connected  ? — 
If  tenants  are  in  arrear  they  are  subject  to  the 
usual  legal  process,  but  not  without  good 
reason. 

12584.  What  is  your  rule  as  to  the  amount  of 
arrear  that  would  lead  you  to  resort  to  legal 
proceedings? — Hardly  ever  for  anything  less 
than  a year  and  a-h all’s  rent. 

12585.  Not  usually  for  a year  ? — No. 

12586.  Nor  a year  with  the  hanging  gale?— 
No. 

12587.  But  at  every  sessions  almost  yon  have 
some,  I suppose,  to  process? — No. 

12588.  I understood  you  to  say  you  might 
have  10  at  a sessions  ? — Yes,  but  not  at  every 
sessions.  At  the  majority  of  sessions  we  have 
none  at  all. 

12589.  I understand  you  have  been  connected 
with  land  nearly  all  your  life  ? — Yes. 

12590.  Have  you  been  valuing  land  all  your 
life  nearly  ?— Not  as  a professional  valuer. 

12591.  When  did  you  begin  to  value  as  a 
professional  valuer  ? — I am  not  a professional 
valuer.  I have  never  valued  land  for  fees.  I 
am  not  a professional  valuer. 

12592.  I do  not  convey  that.  When  did  your 
valuing  begin  to  be  in  practical  operation  with  re- 
gal'd to  rent  ? — When  I first  began  agency 
business.  I tried  to  make  myself  acquainted 
with  the  value  of  land  since  the  time  I was  one- 
and-twenty  or  five-and-twenty. 

12593.  I understand 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


SELECT  COMMITTEE  ON  LAND  ACTS  (IRELAND). 


637 


31  July  1894.]  Mr. 


Mr.  Sexton — continued. 

12593.  I understand  your  practice  has  been, 
as  an  agent,  to  value  the  farms  yourself  for  the 
landlord  ? — Yes. 

12594.  When  did  you  begin  that.  ? — After  the 
passing  of  the  Land  Act. 

12595.  Of  1881?— Of  1881. 

12596.  Were  you  not  an  agent  before  the 
Land  Act  of  1881  ?— Yes. 

12597.  Well,  before  the  Land  Act  of  1881, 
did  you  value  for  the  landlord  when  a tenant  was 
coming  in  ; did  you  fix  the  rent  ? — When  a tenant 
' was  coming  in  ? 

12598.  Yes,  or  in  case  of  increase  of  rent? — 
Yes,  I inspected  the  farm  for  value. 

12599.  So,  up  to  the  passing  of  the  Act  of 
1881,  rents  on  the  properties  with  which  you 
were  connected  were  fixed  upon  your  valuation  ? 
— Any  changes  of  rent  that  took  place  were,  I 
cannot  say  “fixed  upon  my  valuation,”  because 
iny  father  was  alive,  and  he  arranged  a 
great  many  of  them  himself.  He  was  alive  until 
1879. 

12600.  So  far  as  you  acted  up  to  the  passing 
of  the  Act  of  1881  when  rents  first  became  sub- 
ject to  public  authority,  the  rents  were,  in 
practice,  fixed  upon  your  suggestions  of  value, 
upon  your  opinion? — My  opinion  was  taken  upon 
them. 

12601.  Has  your  system  of  valuing  been  always 
the  same ; you  have  not  changed  it  because  of 
any  Act,  have  you  ? — No,  it  has  been  always 
based  upon  the  same  principles. 

12602.  How  do  you  proceed  : do  you  fix  the 
rent  per  acre  for  the  different  classes  of  land  on 
the  farm  ? — I do. 

12603.  Necessarily,  of  course,  you  fix  that 
with  regard  to  your  estimate  of  the  value  of  the 
produce  of  the  farm? — Yes. 

12604.  Then  when  you  add  up  the  acreable 
rental,  that  is  your  view  of  the  proportion  be- 
tween the  rent  and  the  total  produce? — Not 
necessarily. 

12605.  How  do  you  qualify  it  ? — In  valuing  a 
farm  I know  pretty  well  when  I have  examined 
the  land  what  its  producing  powers  are. 

12606.  That  is,  you  estimate  the  produce  ? — I 
estimate  how  many  barrels  of  corn  a field  is 
able  to  produce. 

12607.  Have  you  in  your  mind,  as  a matter  of 
practice,  any  proportion  between  the  rent  and  the 
value  of  the  produce  ; we  have  had  many  figures 
given  here,  pasture  two-thirds,  mixed  arable  and 
tillage  one-third,  and  so  on  : have  you  any  fixed 
proportion  in  your  mind,  when  fixing  rents,  be- 
tween the  amount  of  rent  and  the  estimated 
amount  of  the  produce? — I think  the  estimated 
amount  of  the  produce,  with  that  proportion,  is 
about  of  equal  value. 

12608.  What  is  that? — About  one-third. 

12609.  What  did  you  say  yesterday  ? — I said 
one-third,  I think. 

Mr.  T.  IV.  Russell. 

12610.  You  divided  it  into  12  parts,  did  not 
you  ? — That  is  another  thing. 

Mr.  Seiton. 

12611.  That  is  another  thing  altogether;  that 
is  your  new  scheme  of  rents,  is  it  not  ? — Yes, 
that  is  with  regard  to  the  sliding  scale. 
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12612.  Do  you  check  the  acreable  rent  when 
valuing  the  farm  by  your  estimate  of  the  total 
produce  ? — I do.  When  I am  giving  evidence  of 
that  in  the  Land  Courts  I always  do. 

12613.  That  process  of  valuing;  fixing  the 
rent  per  acre  with  regard  to  the  total  value  of  the 
produce  ; has  no  regard  to  any  individual  tenant ; 
it  is  the  value  of  the  farm  ? — Yes,  but  I always 
take  into  account  that  there  is  a tenant  there  in 
occupation. 

12614.  How  does  that  affect  the  value  of  the 
produce? — Not  the  value  of  the  produce  ; but  I 
never  put  on  as  high  a rate  for  a tenant  in  occu- 
pation as  I would  if  the  farm  was  in  the  land- 
lord’s hands. 

12615.  You  take  the  value  of  the  produce  and 
fix  about  one-third  as  the  rent? — Not-  always  ; 
not  necessarily.  I check  that  with  the  field-to- 
field  valuation  j ust  as  a matter  of  check.  I put 
down  so  much  per  acre  for  every  field  on  the 
farm  as  I go  over  it,  and  then  I make  up  what  I 
consider  the  farm  is  able  to  do. 

12616.  I quite  understand;  you  estimate  the 
total  produce  ? — Then  I assume  that  a tenant  in 
occupation  has  a claim  to  have  that  farm  for  less 
than  he  would  if  it  was  in  the  landlord’s  hands, 
and  I estimate  that  according  to  circumstances. 

12617.  How  long  have  you  been  doing  that? 
--Always. 

12618.  Before  the  Act  of  1881  ? — Yes. 

12619.  Before  the  Act  of  1870? — Yes. 

12620.  When  the  tenant  had  no  legal  interest 
in  the  holding  ? — Yes. 

12621.  You  anticipated  the  benevolence  of  the 
law  and  made  this  allowance  yourself? — 1 did  not 
anticipate  anything  about  the  law,  but  I always 
thought  the  tenant  in  occupation  should  never  be 
charged  the  full  rent. 

12622.  I am  very  curious  to  know  how  it  gets 
into  your  scheme  of  valuation.  Does  it  affect 
the  figure  per  acre  when  you  are  fixing  the 
acreable  rent  ? — It  does ; it  always  does  in  my 
mind. 

12623.  Will  you  illustrate  that  now.  Sup- 
pose you  were  valuing  two  farms  side  by  side, 
one  vacant,  and  the  other  in  the  hands  of  a tenant, 
what  effect  would  that  occupation  right  have 
upon  the  rent  per  acre  in  respect  of  the  two 
farms  ? — It  is  always  present  to  my  mind  when 
I am  valuing  field  by  field,  but  when  I make  it 
up  I,  of  course,  exclude  everything  in  the  way  of 
buildings  Or  tenant’s  improvements  (if  he  has 
made  any),  and  I value  the  farm  irrespective  of 
those  improvements  ; and  when  I am  valuing  the 
farm,  if  I consider  that  the  full  value  of  that 
farm  is  worth  five  and  twenty  shillings  an  acre, 
I would  say  : “ Well,  that  would  be  the  value  of 
it  if  in  the  hands  of  the  landlord  ; that  special 
field,  irrespective  of  the  buildings,  or  anything 
else  ; that  field  there  is  worth  five  and  twenty 
shillings  an  acre,  but  the  tenant  being  in  occupa- 
tion of  that  farm,  two  and  twenty  or  one  and 
twenty  shillings,  would  be  enough  to  charge.” 

12624.  Not  a fixed  proportion  ? — Not  a fixed 
proportion. 

12625.  But  amaterial  proportion  ? — A material 
proportiou.  A good  deal  would  depend,  you 
know,  upon  how  long  the  tenant  had  been  there. 
If  the  tenant  had  got  it  out  of  the  landlord’s 
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hands  within  a recent  period,  that  would  make  a 
difference;  but  if  it  was  an  old  tenant,  or  if 
the  tenant  had  not  got  it  at  a recent  period  it 
would  be  “present”  in  the  same  way  as  with  a 
tenant  who  has  been  long  in  occupation. 

1 2626.  But  it  always  comes  out  at  about  one- 
third  of  the  total  produce  ? — I do  not  say  that 
one-third  of  the  produce  is  what  I put  on  as  the 
rent  to  charge  the  tenant  in  occupation.  I say 
that  is  a fair  check  in  arriving  at  a fair  rent. 

12627.  What  proportion  would  it  be  for  the 
tenant  in  occupation  ? — That  I would  allow,  do 
you  mean? 

12628.  What  proportion  of  the  total  produce 
would  the  rent  be  in  his  case  ? — I have  never 
laid  that  down  to  an  absolute  scale. 

12629.  If  there  were  no  buildings  on  the  farm, 
would  the  rent  be  one-third  of  the  produce  ? — 1 1 
would  be  the  basis  of  it,  there  might  be  other 
circumstances  to  be  taken  into  account. 

12630.  Where  there  are  buildings,  the  rent 
would  be  one-third  of  the  produce  also? — Yes, 
to  begin  with. 

12631.  But  if  the  buildings  are  the  tenant’s, 
you  ignore  them  afterwards  ? — I do  not  charge 
those  to  the  tenant. 

12632.  You  have  charged  them  already  in  the 
one-third  of  the  produce  ? — The  buildings  ? 

12633.  Yes? — No,  I do  not  charge  them  in 
one-third  of  the  produce. 

12634.  If  one-third  of  the  produce  is  a fair 
rent,  the  buildings  are  valued  into  that  as  well  as 
the  land  ; because  buildings  are  part  of  the  plant 
for  realising  that  produce? — Yes,  and  I give  the 
tenant  credit  for  them. 

12635.  I do  not  see  how  you  do.  You  charge 
one-third  of  the  produce  where  there  are  no 
buildings,  and  his  buildings  are  simply  ignored, 
so  that  they  are  charged  in  the  rent.  What 
would  you  say  is  the  usual  value  on  the  purchase 
of  an  ordinary  20-acre  farm  in  your  part  of  the 
country,  an  ordinary  mixed  dairy  and  tillage 
farm.  What  would  you  say  is  the  annual  value 
of  the  produce  of  that  farm  at  present  there  ? — 
Very  much  depends  upon  the  way  it  is  farmed. 

12636.  Ordinary  good  farming  ? — Ordinary 
good  farming  ? Do  you  mean  what  the  gross 
produce  of  that  farm  ought  to  be  ? 

12637.  Yes,  just  so  ? — Some  would  make  it  a 
great  deal  more  than  others ; some  tenants  would 
make  the  produce  more  than  others  ; but  I should 
think  the  produce  of  that  farm  might  be  90/.  a 
year. 

12638.  Ninety  pounds  a year? — Yes,  it  might 
be. 

12639.  You  said  yesterday  that  two  and  a-half 
acres  of  barley  on  that  farm  would  pay  the  rent? 
—Yes. 

12640.  What  yield  per  acre  of  barley? — Six- 
teen barrels 

12641.  What  price  per  barrel? — 13$.  or  14$. 

12642.  £10  an  acre? — £10  an  acre. 

12643.  £25  for  the  two  and  a-half  acres  ? — 
Yes. 

12644.  That  is  nearer  to  one-fourth  than  one- 
third  of  the  90/.  ? — Two  and  a-half  acres  is  not  a 
fourth  of  the  farm  though. 

12645.  No ; you  put  it  very  plausibly,  as  you 
do  all  your  evidence.  The  two  and  a-half  acres 
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under  barley  would  probably  be  the  best  two 
and  a-half  acres,  would  not  they? — Probably. 

1264 6.  Very  likely? — You  mean  the  crop 
that  would  produce  the  most  return,  not  the  most 
valuable,  decidedly. 

12647.  That  is  not  the  point  I wanted  to  put 
to  you.  If  you  take  an  ordinary  20- acre  farm 
in  Ireland,  and  find  two  and  a-half  acres  of  bar- 
ley on  it,  you  will  find  those  are  the  best  two 
and  a-half  acres  on  the  holding  as  a rule,  will 
you  not  ? — No. 

12647*.  They  may  not  be  good  land  to  returfi 
that  yield  of  barley  ? — No. 

12648.  What  then? — Very  fair,  ordinary, 
middling  land  ; if  it  is  suited  for  barley,  the  pound 
an  acre  lar.d  may  be  the  best  growing  barley- 
land  at  all.  Light,  sharp  soil  is  the  proper  barley 
soil. 

12649.  A pound  an  acre  land  must  be  pretty 
good  land  ? — A pound  an  acre  land  must  be 
pretty  good  land ; for  an  Irish  acre. 

12650.  For  an  Irish  acre  it  would  not  be  bad 
even? — No,  there  is  not  a great  deal  of  average 
land  being  fixed  at  much  above  that  now. 

12651.  As  a rule,  does  not  an  ordinary 
20-acre  farm  through  the  country  in  Ireland 
contain  a good  deal  of  land  of  very  little  value  ? 
— An  ordinary  20-acre  farm  will  have  more  or 
less  of  a little  “ tail  ” to  it. 

12652.  A third,  perhaps  ? — No. 

12653.  What  then? — Well,  there  is  very  little 
in  the  20-acre  farm ; it  is  the  large  farms  that 
have  the  “ tails  ” to  them. 

12654.  They  all  have  a “tail,”  more  or  less  ? 
—No. 

12655.  Asa  rule?— Not  at  all;  you  may  go 
for  miles  through  the  country  and  not  get  a farm 
with  what  is  called  a “ tail  ’*  to  it ; if  you  are 
anywhere  in  the  neighbourhood  of  bog-lands 
there  will  be. 

12656.  Then  there  is  the  cost  of  production ; 
we  are  told  that  that  means  about  one-third  of 
the  produce  ; that  would  represent  seven  more 
acres  out  of  the  20  on  the  average  ?—  The  cost 
of  production  would  represent  what  ? 

12657.  Would  represent  seven  acres  out  of 
the  20  ? — Indeed,  I do  not  see  that. 

12658.  The  evidence  before  us  here  is  one- 
third  of  the  produce? — Do  you  think  that  a 
20-acre  farm  that  is  occupied  by  a man  that  pays 
no  labour  bill  will  take  the  produce  of  seven 
acres  to  pay  his  labour?  It  is  no  such  thing. 

12659.  I take  the  cost  of  production  as  in- 
cluding his  wages  there  ? — The  man’s  own  family 
will  work  that  farm. 

12660.  There  must  be  some  allowance  for 
wages? — There  must  be  some  allowance  for 
wages. 

12661.  Where  they  do  the  labour  themselves, 
they  cannot  live  merely  on  the  margin  ? — They 
can  live  on  it  very  much  better  than  if  they  have 
to  pay  the  labour  bill. 

12662.  Possibly,  something  better  ; but  you 
must  make  the  allowance  ? — You  must  allow  what 
is  fair  for  that. 

12663.  On  the  whole  your  two  and  a-half 
acres,  which  you  have  put,  I must  say,  very  skil- 
fully, comrs  to  very  much  the  same  thing  in  the 
long  run  as  onc-third  of  the  gross  produce.  Now 
about 
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about  your  new  scheme  of  rent,  you  call  it 
« automatic  ” : Do  you  propose  that  there  should 
be  no  Courts  in  connection  with  the  new  automatic 
scheme? — Yes,  after  the  fair  rents  which  have 
been  once  fixed. 

12664.  Yes,  they  have  been  fixed  in  most  cases 
by  the  Courts  ? — By  the  Courts. 

12665.  How  would  you  have  it  done? — It 
should  be  done  by  the  official  returns  of  the 
prices. 

12666.  Who  would  make  up  the  returns? — 
The  Land  Commission,  I should  think. 

12667.  That  is  rather  a delicate  function,  I 
should  suppose? — I do  not  know;  I think  they 
are  doing  it  very  well  at  present. 

12668.  That  is  a highly  contentious  question  ? 
— I can  only  speak  from  my  experience  of  the 
trouble  taken  to  collect  statistics  in  my  neigh- 
bourhood. I know  that  the  most  experienced 
persons  go  into  every  fair  and  market  collecting 
them. 

12669.  We  have  had  evidence,  here,  that  the 
Sub-Commissioners  pay  not  the  least  attention  to 
them  ; they  think  them  worthy  of  no  attention  ? 
— Very  likely. 

12670.  At  any  rate,  you  would  allow  the  Land 
Commission  in  future  to  go  through  the  elaborate 
and  scientific,  process  that  you  described  yester- 
day upon  that  automatic  fixing  of  rents  ? — No,  I 
think  that  they  should  have  nothing  to  do  with 
it,  except  fixing  the  rents ; there  would  be  a 
great  deal  of  foundation  work  cut  out  for  them 
first. 

12671.  Remember  the  process  you  described 
to  us;  you  would  take  the  prices;  not  at  the 
moment. ; but  the  average  over  some  vears  ? — 
Yes. 

12672.  Then  you  would  attach  an  arbitrary 
valuation  to  each  article  and  divide  them  into 
twelfths  ; “ 12  ” would  be  the  total  you  would 
give  ; butter,  two ; something  else  one ; and 
by  that  highly  technical  and  arbitrary  arrange- 
ment you  would  arrive  at  some  figure  in  the  end  ? 
— Yes;  I do  not  know  why  you  call  it  an 
“ arbitrary  arrangement  ” ? 

12673.  Because  a great  deal,  everything  in  the 
case  of  a particular  farm,  might  depend  upon  the 
relative  value  given  to  one  article  or  another? — 
Yes. 

12674.  Do  not  you  see  that  the  rents  fixed  in 
any  such  way,  giving  butter,  meat,  corn,  and  so 
forth,  certain  relative  values  in  the  total,  might 
act  very  differently  upon  different  farms  accord- 
ing to  the  kind  of  produce  ? — They  should  be 
according  to  the  produce  of  the  district. 

12675.  But  even  in  the  district  the  proportion 
you  might  fix  in  your  table  for  the  different 
articles  of  produce  might  hit  a particular  farmer 
very  hard? — It  is  quite  possible  it  might  do  that; 
there  is  the  difficulty. 

12676.  It  might  destroy  him  ? — No,  I do  not 
think  it  possibly  could  destroy  him  ; the  propor- 
tions are  too  small  and  too  much  divided  for  each 
article,  the  proportion  that  would  be  given  to  the 
greater  article  would  not  be  at  all  enough  in  any 
district  to  destroy  him. 

12677.  It  might  make  all  the  difference  be- 
tween a fair  and  an  oppressive  rent,  according  to 
the  particular  yield  or  use  of  his  farm  ? — Ac- 
cording to  the  use  of  the  farm  ? 
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12678.  Yes? — T do  not  think  the  yield  would 
have  anything  to  do  with  it.  It  strikes  me 
that  the  matter  would  be  very  much  in  the 
tenant’s  favour,  because  the  greater  amount  that 
he  could  produce  on  his  farm  by  his  own  skill 
and  by  his  own  capital  in  any  way  could  not  tell 
against  him. 

12679.  Do  you  really  suppose  that  a process 
of  that  kind,  automatically  fixing  the  rent  of 
every  farm  in  Ireland,  could  be  settled  upon  a 
sheet  of  paper  by  any  public  department  without 
provoking  the  fiercest  contentions  throughout 
the  country  ?— I do  ; and  I think,  if  you  think 
over  it,  you  will  come  pretty  much  to  the  same 
opinion  in  the  end,  if  you  work  it  out. 

12680.  I have  thought  of  it  very  carefully, 
since  you  gave  the  evidence,  and  I do  not  think, 
for  my  part,  that  any  department  could  do  that 
so  as  to  give  satisfaction? — The  Poor  Law 
Union  might  be  taken  as  an  area  ; I do  not  stick 
to  that  altogether,  because  there  may  be  too 
great  differences  of  cultivation  and  of  farming 
in  a Poor  Law  Union.  One  might  make  it  into 
certain  electoral  divisions  and  group  it  in  that 
way. 

12681.  You  might  diminish  the  hardship 
there  ? — You  might  diminish  the  hardship  and 
attain  uniformity  in  that  way.  I am  not  at  all 
certain  that  it  would  work  very  favourably  for 
the  landlords. 

12682.  I am  thinking  really  of  equity  ? — So 
am  I. 

12683.  I -am  thinking  of  the  particular  farmer 
and  the  particular  landlord.  I want  to  see 
whether  it  would  work  out  fairly,  and  I see  no 
assurance  that  it  would  work  out  fairly,  because 
I see  plainly,  according  to  the  relative  values 
you  give  in  your  amalgamation  of  the  different 
articles  of  produce,  that  a particular  farmer  might 
be  greatly  favoured  or  greatly  hurt ; and  I see, 
moreover,  and  I put  this  to  you,  that  your 
scheme  rests  upon  the  assumption  that  all  the 
rents  now  fixed  are  fair  ? — Yes,  certainly  ; that 
there  is  a fair  standard  to  start  from,  in  which 
everything  connected  with  both  interests  has  been 
taken  into  consideration. 

12684.  And  that  the  rents  now  fixed  have 
accurately  gauged  the  produce  of  each  farm  ? — 
Yes. 

12685.  That  would  be  essential? — Yes. 

12686.  Otherwise  your  scheme  would  produce 
injustice  ? — The  producing  power  of  each  farm, 
certainly. 

12687.  The  basis,  then,  of  your  scheme  is, 
that  it  is  founded  upon  the  produce  of  an  ordinary 
year? — I do  not  know  whether  really  the  Sub- 
Commissioners  take  that  into  account  in  fixing 
fair  rents  or  not,  but  they  ought  to  have  taken 
it  into  account,  I submit,  for  a period  of  seven 
years. 

12688.  Could  they  really ; could  any  man  do 
it? — It  is  difficult,  I dare  say. 

12689.  Suppose  a bad  year  came  ; under  your 
scheme  the  tenant  would  bear  the  loss  of  it? — 
Under  my  scheme  he  would  have  the  power  of 
calling  for  a revision  every  seven  years. 

12690.  I am  speaking  of  bad  yield,  failure  of 
crop  ? — How  would  that  affect  the  prices  ? 

12691.  It  would  not  affect  the  prices  if  you 
had  no  crop  to  sell  at  any  price.  Do  not  you 
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see  that  rents  fixed  on  price  would  leave  him 
liable  to  the  same  price  as  if  he  had  had  a good 
year  ? — Certainly. 

Mr.  T.  M'.  Russell. 

12692.  You  say  that  “ yield  ” will  not  affect 
the  price ; does  scarcity  in  any  crop  not  send  up 
the  price  of  the  crop? — Yes,  it  would  have  that 
effect,  to  a certain  extent;  but  not  any  appreci- 
able effect  on  the  different  products,  or  different 
commodities,  to  be  taken  into  consideration. 
Now  let  me  explain,  if  I may  : Suppose  we  have 
a dry  year  (I  am  only  speaking  of  the  districts 
that  I have  anything  to  do  with).  A dry  year  is  a 
good  year  for  barley  ; it  will  make  a good  yield, 
and  fetch  a good  price  perhaps  ; it  may  be  a bad 
year  for  oats  ; it  may  effect  oats  more  ; but  there 
will  still  be  a tolerably  fair  yield,  and  one’s  ex- 
perience of  those  years,  one  with  another,  is,  that 
the  yield  is  very  even. 

Mr.  Sexton. 

12693.  But  of  course  you  know  that  rents 
fixed  on  prices  take  no  account  of  a bad  year, 
otherwise  than  so  far  as  a bad  year  may  be 
supposed  to  be  contained  in  the  average  ? — Yes. 

12694.  Now  suppose  your  scheme  had  been  in 
operation  in  the  year  1878,  rent  fixed  on  prices 
two  or  three  years  before,  what  effect  would  that 
have  upon  the  tenants  in  1878,  1879,  and  1880; 
they  would  have  been  routed,  “ horse  and 
foot,”  and  destroyed  ?■ — In  1879  ? 

12695.  In  1878,  1879,  and  1880,  1 submit  to 
you? — No,  I do  not  know  that.  I do  not  know 
that  they  would  have  been ; at  all  events  the 
scheme  was  not  in  operation  then,  but  if  it  had 
been  it  would  have  been  the  average  of  seven 
years  previously  if  fixed  at  that  time,  and  they 
would  have  had  seven  years  to  go  through  in  that 
part  of  Ireland. 

12696.  It  would  depend  upon  the  correspond- 
ence of  the  second  average  to  the  first? — Yes; 
and  if  they  were  hard  hit  in  the  first  they  would 
benefit  the  next  year. 

12697.  Just  like  a line  of  railway  where  the 
line  would  do  very  well  for  the  level  road  ; on  a 
steep  gradient  it  would  be  dangerous  ? — You  see 
the  products  are  so  different ; there  is  such  a 
variety  of  them  that  you  can  hardly  mention  a 
year  where  the  average  would  not  come  to  pretty 
near  the  same  thing. 

12698.  I understand  that,  as  an  ordinary  rule, 
now ; but  I am  speaking  of  depression  and  of 
calamity  ? — •“  Calamity  ? ” That  must  be  met 

only  by  circumstances  when  it  arises. 

12699.  You  observe  also  that  your  scheme  takes 
no  account  of  increases  in  the  price  of  what  the 
farmer  may  have  to  buy,  or  the  cost  of  labour, 
the  cost  of  production  ? — I do  not  think  the  cost 
of  production  is  increasing  at  present. 

12700.  Well,  we  have  it  in  evidence  that  labour 
is  increasing  somewhat,  and  that  the  diet  of  the 
labourers  is  now  better  than  it  was  formerly  ? — 
Certainly. 

12701.  The  cost  is  heavier  ? — Yes. 

12702.  If  that  went  on,  or  anything  a farmer 
has  to  buy  outside  your  schedule  of  prices  in 
rent  increased,  your  scheme  would  become 
oppressive  ? — With  free  trade  that  is  not  very 
likely  to  happen. 


Mr.  Sexton — continued. 

12703.  You  see  it  has  been  happening? — We 
have  cheap  bread  always. 

12704.  On  the  whole,  I think,  you  will  admit 
that  your  scheme  requires  to  be  carefully  re- 
considered ? — I do ; it  is  a scheme  that  has  to  be 
well  thought  out ; but  still  I do  not  think  it  ought 
to  be  passed  over  as  impracticable. 

12705.  But  you  will  not  settle  the  income  and 
the  outlay  of  a nation  by  rule  of  three  ; you  will 
have  to  apply  yourself  to  it  more  closely.  When 
did  you  begin  to  divide  between  landlord  and 
tenant  the  balance  of  the  letting  value  of  the 
improvements  after  the  tenant  was  paid  for  his 
outlay  ? — I have  always  considered  that  it  was  a 
thing  that  should  be  done ; I have  always  taken 
it  into  account  in  valuations. 

12706.  Even  before  the  tenant  had  any  legal 
interest  in  his  improvements  ? — Yes.  One  of  the 
first  things  I was  ever  instructed  in  my  father’s 
office  was  that  in  any  valuation  one  was  making 
one  should  always  take  care  that  the  tenant  was 
recouped  for  his  improvements. 

12707.  I suppose  you  are  aware  of  the  evidence 
that  has  been  given  here  by  the  Sub-Commis- 
sioners: You  know  that  three  legal  Sub-Com- 
missioners have  told  us  that  after  they  have  paid 
the  tenant  for  his  outlay  the  rest  goes  to  the  land- 
lord by  the  law  ? — There  is  a difference  of  opinion 
about  that,  I think.  I did  not  follow  the  evidence 
of  the  Sub-Commissioners  closely  in  the  papers. 
I was  away  from  home  and  I was  not  able  to 
do  it ; I did  wherever  I could. 

12708.  Do  you  value  in  all  the  Courts,  for  the 
Sub-Commission,  for  the  County  Court,  and  also 
for  the  appeals,  or  do  you  not? — I have  very  little 
to  do  with  the  County  Courts. 

12709.  There  is  very  little  to  do  there  ? — Very 
little  to  do. 

12710.  Who  is  County  Court  Judge  in  your 
district  ? — The  County  Court  Judge  in  King’s 
County  is  Judge  Curran  ; and  in  the  County 
Tipperary  it  is  Judge  Anderson. 

12711.  You  value,  however,  for  the  Sub-Com- 
mission ? — Yes,  occasionally.  I cannot  always 
do  it. 

12712.  And  you  allow  the  tenant,  in  your 
valuation,  first  5 per  cent,  on  his  outlay,  and  then 
one-half  of  the  remainder  where  there  is  a sur- 
plus?— Where  there  is  a surplus,  yes. 

12713.  You  said,  however,  a while  ago,  that 
you  did  not  regard  good  cultivation  as  an  im 
provement.  Now  I will  call  your  attention  to 
the  Act  of  1870,  which  says  that  the  term  “ im- 
provements ” means  “ tillages,  manures,  or  other 
like  farming  works,  the  benefit  of  which  is  un- 
exhausted at  the  time  of  the  tenant  quitting  his 
holding.”  It  Avould  be  very  true  that  if  there 
were  tillages,  manures  and  other  serious  matters, 
they  ought  to  be  regarded  as  improvements  ? — 
Yes,  unexhausted  manures.  I would  not  call 
unexhausted  manuring  an  “ improvement  ” in  the 
valuation  of  a holding  in  the  same  way  that  I 
would  a permanent  improvement. 

12714.  Would  you  value  it  into  the  rent? — 
No,  my  valuation  would  be  what  I believe  to  be 
the  producing  power  of  the  land,  irrespective  of 
very  high  farming. 

12715.  Suppose  a man,  by  the  introduction  of 
lime,  or  some  other  valuable  manure  from  the 
outside, 
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outside,  warmed  and  enriched  the  soil,  as  we 
have  been  told  here  by  an  eminent  chemist  that 
it  would,  so  that  the  effect  might  last  for  a 
o-eneration,  what  would  you  do  with  the  money 
spent  upon  that;  how  would  you  tfeat  that?— I 
have  always  considered  that  lime  properly  applied 
to  land  is  a decided  improvement. 

12716.  And  tolerably  permanent  ? — And  toler- 
ably permanent.  It  depends  altogether  though 
upon  where  it  is  applied : if  applied  to  cultiva- 
tion of  a mountain  side,  I think  the  effect  is 
more  durable  than  in  the  ordinary  course  of 
tillage  of  ordinary  upland. 

12717.  And  these  improvements  on  the  soil 
which  do  not  affect  the  latent  capacity  of  the. soil, 
such  as  fences,  gates,  farm  roads,  or  buildings, 
what  do  you  do  with  them  ; do  you  give  the 
tenant  the  whole  value  there  ?— That  depends 
upon  the  condition  they  are  in  ; the  state  of  re- 
pair they  are  in. 

12718.  The  value? — I give  what  I consider 
the  fair  value  for  them. 

12719.  Do  you  give  the  landlord  any  share  of 
the  letting  value  then  ? — No. 

12720.  You  go  into  the  Sub-Commission 
Court  and  you  fix  your  value.  You  value,  mak- 
ing an  allowance  to  the  tenant  for  being  in  occu- 
pation ; I suppose  a material  allowance,  for  we 
know  that  the  price  of  the  landlord’s  interest  is 
about  16  year’s  purchase,  and  the  tenant  can  get 
20  freely  ; the  tenant’s  is  the  more  valuable  of 
the  two.  You  say  the  measure  is  in  the  occupa- 
tion-right ; you  give  him  5 per  cent  on  the  im- 
provements, and  naif  the  remainder  ; and  that  is 
the  basis  of  your  valuation  in  the  Sub-Commis- 
sion Court? — Yes. 

12721.  The  Sub-Commissioners  have  told  us, 
first,  that  they  give  him  nothing  else  ; secondly, 
they  take  no  notice  of  the  oecupation-right. 
What  relation  does  your  valuation  bear,  as  a rule, 
to  the  rent  fixed  by  the  Sub-Commissioners  ; 
what  relation  does  it  bear  to  the  old  rent ; is  it 
higher  or  lower  ? — It  all  depends  on  what  the  old 
rent  was. 

12722.  I am  asking  you  what  is  the  common 
rule;  the  usual  case.  Is  your  valuation  lower 
than  the  old  rent  generally  ? — No,  I do  not  be- 
lieve it  is  lower  than  the  old  rent  generally  ; but 
it  depends  a great  deal,  as  I say,  upon  the 
estates  upon  which  I am  valuing.  On  some 
estates  that  have  not  been  very  long  in  my  charge, 
I have  found  the  rents  higher  than  in  others  that 
have  been  in  our  hands  for  a long  time. 

12723.  Does  your  valuation  generally  ap- 
proximate to  the  old  rent,  or  exceed  it  ? — Some- 
times it  exceeds  it ; but  sometimes  it  is  below 
it. 

12724.  At  any  rate,  I suppose  we  may  take 
it,  as  a rule,  that  is  practically  invariable  that 
your  valuation  is  substantially  higher  than  the 
rents  fixed  by  the  Sub-Commissioners? — Yes, 
you  may. 

12725.  Would  you  say  20  or  30  per  cent.  ?— > 
No. 

12726.  What  would  you  say? — I would  say 
probably  15  per  cent ; but  that  really  is  only 
guess  work. 

12727.  But  it  is  substantially  higher,  as  a 
rule  ? — Yes,  it  is  higher  than  the  rents  fixed  by 
the  Sub-Commissioners. 
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12728.  Do  you  observe  the  extraordinary 
position  of  this  question.  I may  call  it  in- 
explicable : You  value  the  rent,  making  a sub- 
stantial allowance  for  the  occupation-right ; 
you  give  the  tenant  5 per  cent,  on  his  outlay  ; 
you  give  him  half  the  rest  of  the  letting  value ; 
but  you  go  before  the  Sub-Commission  Court 
with  that  valuation  ; that  Court  declares  to  us 
here  that  it  does  not  take  any  account  of  occupa- 
tion-right ; that  it  only  gives  a percentage  upon 
outlay  ; and  yet  this  rent,  as  fixed,  is  much 
lower  than  yours? — No  matter  what  they  say, 

1 do  believe  they  take  the  occupation  interest 
into  consideration,  and  very  material  considera- 
tion. Why  do  they  ask  me  : am  I valuing  this 
for  an  occupying  tenant,  or  as  if  it  were  in  the 
landlord’s  hands  ? 

12729.  Do  they  ask  you,  if  you  are  valuing  as 
for  an  incoming  tenant,  or  as  for  the  tenant 
already  there? — They  ask  me  whether  I am 
valuing  the  land  as  for  the  person  in  occupation, 
or  as  if  it  were  in  the  landlord’s  hands. 

12730.  Is  that  a question  commonly  asked? — 
That  is  a question  commonly  asked.  I have 
been  asked  it  over  and  over  again,  and  have  heard 
other  people  asked  the  same  question. 

12731.  I would  be  very  much  obliged  to  you, 
as  one  member  of  the  Committee,  if  you  could 
forward  to  us  any  report  which  would  show  that 
that  subject  was  discussed  in  any  Sub-Com- 
mission Court? — Have  you  had  any  valuers 
before  you  who  have  been  before  the  Sub-Com- 
mission Court? 

12732.  You  are  the  first  non-official  valuer  we 
have  had  before  us  ? — I would  be  very  glad  if 
you  asked  other  valuers.  You  will  have  no 
opportunity,  I suppose,  now  of  doing  that ; but  if 
you  asked  other  people  they  would  give  you  the 
same  answer. 

12733.  Were  you  ever  asked  the  question 
yourself? — I was. 

12734.  Did  you  answer  it? — 1 did. 

12735.  How  did  you  answer.it  ? — I say  I value 
the  land  as  for  the  tenant  in  occupation. 

12736.  Was  the  tenant  represented  by  counsel 
or  solicitors?— Always  by  a solicitor. 

12737.  Were  you  ever  asked  what  you  would 
value  it  at  if  you  were  fixing  it  for  a solvent 
tenant  coming  in  ? — I think  so. 

12738.  What  did  you  say  ?— I have  said  what 
I thought  at  the  time. 

12739.  Did  you  state  the  price  you  would  have 
put  on  in  that  case  ?— I did.  I really  cannot  say 
now  if  I named  a special  figure. 

12740.  But  you  think  you  did.  You  think 
you  enabled  the  cross-examiner  to  understand 
what  difference  it  made  in  your  valuation  as  be- 
tween a man  coming  in  and  the  man  inside  ? — I 
do,  and  the  Court. 

12741.  Even  in  the  face  of  the  evidence  of  the 
three  legal  Sub-Commissioners,  Mr.  Greer,  Mr. 
Bailey,  and  Mr.  Doyle  ; that  they  have  never 
taken  the  occupation-right  into  account  ?— I do 
not  know  what  they  said. 

12742.  No  one  thinks  of  putting  on  the  highest 
rent  that  could  be  got  in  the  open  market  ?— No, 
certainly  not. 

12743.  What  they  do  is  that  they  consider  the 
rent  that  a solvent  tenant  coming  into  the  farm 

4 m 4 would 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


MINUTES  OF  EVIDENCE  TAKEN  BEFORE  THE 


642 


31  July  1894.]  Mr.  Garvey.  [Continued. 


Mr.  Sextan — continued. 

would  be  willing  to  pay  ? — Yes,  coming  in  if  it 
were  in  the  landlord’s  hands. 

12744.  Of  course  he  could  not  come  in  unless 
it  was  in  the  landlord’s  hands? — Unless  he 
bought  out  the  other  tenant,  and  entered  by  pur- 
chase. 

12745.  Is  it  off  that  rent,  the  rent  that  a 
solvent  tenant  could  reasonably  give  on  coming 
into  a farm  in  the  landlord’s  hands,  that  you 
allow  the  deductions? — Yes. 

12746.  Not  off  the  competition  rent? — No. 

12747.  There  is  still  another  puzzle,  and  it  is 
this,  that  when  the  rents  come  up  from  the  Sub- 
Commission  Court  to  the  Appeal  Court,  in 
Dublin  (where  Judge  Bewley  tells  us  that  he 
does  take  the  occupation  right  into  account), 
the  rents  of  the  Sub- Commissioners  who  do  not 
take  the  occupation  right  into  account,  going  to 
a judge  who  does,  are  still  further  increased.  Is 
not  that  very  strange?  Do  you  conceive  it 
to  be  reasonable  or  credible  that  this  system  of 
rent  fixing  has  gone  on  for  13  years  in  Ireland  in 
all  these  County  Courts,  Sub-Commission  Courts, 
and  Appeal  Courts,  without  the  legal  question 
ever  having  been  x-aised  : “ Does  the  fair  rent 
include  the  occupation  right?”  If  that  occupa- 
tion right  was  really  taken  into  account  at  all, 
could  that  be  so? — My  impression  is  that  it  is 
always  taken  into  account. 

12748.  Whatever  you  may  do,  I submit  to  you 
that  it  is  clear  that  the  reason  w'hy  the  question 
of  occupation  right  has  never  been  raised  as  a 
legal  question,  and  brought  forward  in  the  Court 
of  Appeal,  is  this,  that  it  never,  as  a matter  of 
judicial  practice,  has  formed  an  element  in  fixing 
judicial  rent.  Does  your  experience  (your  ex- 
perience as  a very  competent  man,  I think  ; your 
experience  as  a land  agent)  suggest  to  you  that, 
if  occupation  right  was  measured  in  the  rent, 
the  rent-fixing  could  have  gone  on  for  13  years 
without  the  question  or  contention  having  been 
raised  as  to  whether  it  ought  to  be  in  the  rent, 
and  a value  attached  to  it,  and  that  question 
brought  forward  for  decision? — I think  it  is 
quite  possible,  when  there  have  been  no  instruc- 
tions laid  doum,  or  no  rules  and  instructions  for 
Sub-Commissioners  to  act-  upon.  They  must  do 
the  best  they  can,  but  I cannot  get  rid  of  the 
belief  that  it  was  always  present  in  their  minds. 
They  are  sent  there  to  fix  fair  rents,  and  fair 
rents  for  the  tenants  in  occupation  ; and  I be- 
lieve it  was  present  in  their  minds  that  the  rent 
they  were  going  to  fix  was  to  be  the  fair  l'ent  for 
the  tenant  in  occupation. 

Colonel  Waring. 

12749.  I think  you  said  that  Sir  James  Caird 
afterwards  admitted  the  impossibility  of  fixing 
the  rent  upon  a scale  of  prieps.  Was  there  any 
authorised  scale  at  the  time  of  the  Cowper  Com- 
mission, such  as  is  now  in  existence  ? — I am  not 
aware  of  any. 

12750.  You  are  aware  of  the  prices  now  col- 
lected by  the  Land  Commission? — Yes. 

12751.  And  you  have  said  that  you  believe 
they  represent  the  true  state  of  affairs  and  are 
fairly  collected? — Yes. 

12752.  You  have  been  asked  what  would  have 
happened  under  your  scheme  in  the  years  1878, 


Colonel  Waring — continued. 

1879  and  1880.  Is  it  a fact  that  all  these  three 
were  bad  years? — No  ; not  what  you  would  call 
bad  years. 

12753.  Eighteen  hundred  and  seventy-nine,  we 
all  know,  was  a bad  year  ? — 1879  was  a very  bad 
year;  1878  was  less  bad ; 1877  was  less  bad  still; 
1876  was  an  extremely  good  year. 

12754.  Do  not  you  consider,  or  do  you  con- 
sidei*,  that  it  requires  a considerable  amount  of 
cultivation  to  bring  land  back  to  its  original  vir- 
gin value  ? — I am  not  talking  of  mountain  side. 
I have  had  no  experience  of  prairie  value. 

12755.  Prairie  value,  as  it  is  usually  inter- 
preted by  our  friends,  means  mountain  side  ? — 
If  good  grass  land  has  been  broken  up  and  ex- 
hausted, it  takes  a vex-y  long  time  indeed,  or  a 
considerable  time,  to  bring  it  back. 

12756.  Is  the  rate  of  wages  now  increasing  at 
the  present  moment  ? — I think  it  is  just  about  at 
a standstill. 

Mr.  Dillon. 

12757.  You  stated  that  you  were  the  chair- 
man of  the  Land  Agents’  Association  of  Ire- 
laixd? — Yes. 

12758.  Do  you  belong  to  any  other  associa- 
tion ? — I am  a member  of  the  Landowners’  As- 
sociation. 

19759.  Anything  else? — What  sort  of  associa- 
tions do  you  mean  ? If  you  name  axxy  associa- 
tion, I will  tell  you. 

12760.  The  Property  Defence  Association  ? — 
No. 

12761.  Have  you  ever  subscribed  to  it  ? — Yes; 
I have  subscribed  to  the  Property  Defence  As- 
sociation. 

12762.  The  Emergency  Association  ? — There 
is  no  such  association  in  existence  now. 

12763.  Did  you  subscribe  to  it  when  it  was  in 
existence  ? — Yes. 

12764.  Were  you  a member  of  the  Landlords’ 
Corpoi’ation  ? — Yes. 

12765.  Then  you  seem  to  have  been  a mem- 
ber of  all  these  associatioixs.  You  stated  that 
you  had  always  made  an  allowance,  in  fixing  a 
rent,  for  the  occupation  interest  of  the  tenant. 
That  occupation  interest  existed,  I px'csume, 
before  the  Act  of  1870  ? — Yes.  ■ 

12766.  Was  it  then  a legal  or  an  equitable 
right  ? — Equitable. 

12767.  Then  in  your  view,  a tenant,  before  the 
Act  of  1870,  had  an  equitable  property  in  the 
holding? — He  had  an  equitable  property  in  his 
unexhausted  improvements,  in  the  holding. 

12768.  Had  he  an  equitable  property  in  his 
occupation  right? — No. 

12769.  He  had  not? — No. 

12770.  Did  it  exist?  You  stated  to  me  just 
now  that  you  were  in  the  habit,  before  the  Act  of 
1870,  of  recognizing  a property  called  an 
“occupation  interest?” — I did  not  say  exactly  a 
“ property  ; ” I said  that  his  occupation  interest 
was  always  taken  into  consideration  in  my 
valuations. 

12771.  The  tenant’s  occupation  interest? — Yes. 

I did  not  call  it  a “ property.” 

12772.  If  you  took  it  into  consideration  in 
your 
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Mr.  Dillon — continued. 

your  valuation,  it  must  have  been  of  value  ? — I 
thought  it  a fair  thing  to  do. 

12773.  You  thought  it  a fair  thing  to  do  ? — 
Yes. 

12774.  If  you  thought  it  a fair  thing  to  do, 
does  not  that  correspond  to  an  equitable  right  in 
the  tenant.  Why  was  it  a fair  thing  to  do  as 
regards  your  employers,  if  the  tenant  had  no 
equitable  right?  — Because  evei-y  landlord,  I 
think,  has  a leaning  to  his  own  tenant. 

12775.  And  that  is  the  only  ground  on  which 
you  made  the  allowance  ? — The  only  one. 

12776.  You  told  me  just  now  that  you  thought 
he  had  an  equitable  right  ? — In  his  unexhausted 
improvements. 

12777.  Then  you  recognise  the  occupation 
interest  as  something  over  and  above  the  occupa- 
tion interest? — I do.  I recognise  it  as  a senti- 
mental thing.  Of  course  it  is  a legal  interest 
now  ; but  I used  to  recognise  it  as,  perhaps, 
what  it  might  be  called,  a sentimental  in- 
terest. 

12778.  Do  you  believe  that  that  was  the 
general  practice  of  the  Irish  landlords  ? — I do 
think  it  was  the  general  practice. 

12779.  What  was  your  practice  when  it  came 
to  evicting  a man  for  non-payment ; how  did 
that  afFect  this  “ sentimental  ” property  ? — One 
made  every  effort  that  one  could  to  avoid  that. 
I gave  him  every  chance  of  remaining. 

12780.  By  making  him  pay  his  rent? — Yes, 
by  making  him  pay,  on  certain  conditions ; and 
very  often  very  far  from  all  that  he  owed. 

12781.  But  when  you  come  to  evict  him,  did 
you  allow  for  this  “ sentimental  ” property  ? — 
Yes,  it  was  always  taken  into  consideration  in  the 
case  of  an  eviction.  It  was  only  as  an  extreme 
measure  that  that  was  resorted  to. 

12781.*  How  was  it  “ taken  into  considera- 
tion”?— Merely  by  one’s  unwillingness  to  evict 
the  man  until  every  means  had  been  exhausted 
to  keep  him  there. 

1 2782.  That  is  every  other  means  of  getting 
the  rent,  I presume.  Did  you  approve  of  the 
policy  of  the  Acts  of  1870  and  1881  ? — I approved 
of  the  policy  of  the  Act  of  1870. 

12783.  And  of  the  Act  of  1881  ? — No. 

12784.  It  appears  to  be  the  Act  of  1881  which 
has  legalised  this  occupation  interest  to  the 
tenant? — Yes. 

12785.  When  asked  to  define  “ occupation  in- 
terest,” you  said,  “ As  a rule  it  is  simply  the 
interest  that  the  law  confers  upon  him  ”... 
“ the  law  gives  him  a right  to  sell  his  interest  in 
his  holding,  subject  to  pre-emption  by  the  land- 
lord.” That  is  the  way  you  put  it  yesterday. 
That  was  conferred  by  the  Act  of  1881  ?— 
Yes. 

12786.  You  did  not  approve  of  that  Act?— I 
think  it  went  too  far  in  abolishing  the  landlord’s 
rights. 

12787.  But  you  were  not  in  favour  of  protect- 
ing this  equitable  interest  of  the  tenant,  or 
“ sentimental  property,”  as  you  have  described  it. 
Would  you  state  to  me  how  you  think  the  right 
of  pre-emption  affects  the  tenant’s  interest?- — 
Practically  it  does  not  affect  it  at  all ; it  is  so 
little  made  use  of. 

12788.  It  is  so  little  made  use  of;  but  it  may 
he  made  use  of? — It  may  be  made  use  of. 
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12789.  If  that  be  so,  if  the  only  justification 
for  the  pre-emption  right  is  that  it  is  so  little 
made  use  of,  why  do  you  think  it  ought  to  be 
the  law?— Because  it  is  just  those  exceptional 
and  seldom  heard-of  cases  where  it  might  be  of 
use,  and  would  not  hurt  the  majority. 

12790.  Have  you  directed  your  attention  to 
the  fact  of  the  sales  of  tenant’s  interest  in 
King’s  County  (with  which  you  are  the  most 
familiar)  in  this  return  ? — No,  I have  not. 

12791,  They  are  very  remarkable.  I should 
like  to  know  whether  you  can  give  any  explana- 
tion about  it,  I find  that  83  farms  have  been 
sold  in  the  King’s  County  on  non-judicial  rents ; 
83  farms  which  have  not  had  any  judicial  rents 
fixed  ha'e  been  sold  ; and  the  average  price 
given  was  5’2  ; 20  farms  that  have  had  judicial 
rents  fixed  have  been  sold,  and  the  average  price 
given  was  4'3.  Can  you  give  any  explanation 
as  to  why  the  price  of  the  tenant’s  interest  in 
the  King’s  County  is  only  4-3  on  the  judicial 
rents.  The  only  case  you  know  you  said  was  11 
years  ? — Yes. 

12792.  The  return  handed  in  shows  that  the 
average  is  4*3  years.  We  have  heard  vague  evi- 
dence of  40  years  ? — Y'ou  mean  of  the  tenant’s 
interest,  not  the  specified  value? 

12793.  This  is  your  own  return,  and  I am  now 
reading  what  you  have  handed  in  as  a return  of 
sales  by  tenants,  and  I find  that  20  farms  have 
been  sold  in  the  King’s  County  and  are  entered 
on  this  return,  and  the  average  price  obtained  for 
judicial  holdings  is  4'3,  one  year  less  than  the 
price  obtained  for  farms  on  which  no  judicial  rents 
have  been  fixed.  Can  you  explain  this? — I 
cannot. 

12794.  Can  you  reconcile  it  with  the  evidence 
you  gave  in  which  you  led  us  to  suppose  that  it 
wa3  1 1 years  ? — I cannot,  for  it  is  not  my  ex- 
perience. 

12795.  It  is  the  certified  return  of  the  land- 
lords’ executive  Committee  of  Ireland,  and  cer- 
tainly that  is  the  last  place  where  we  would 
expect  to  see  these  figures  fixed  low  ? — Yes  ; it 
certainly  does  not  correspond  with  the  sales  that 
have  taken  place  upon  the  estates  or  properties 
that  I have  anything  to  do  with. 

12796-  Do  you  give  us  to  understand  that  this 
return  is  not  reliable? — Oh,  no  ; I will  not  make 
any  such  statement  as  that. 

12797.  It  is  perfectly  manifest  that  either  your 
evidence  must  be  misleading  or  this  return  must 
be  misleading,  they  differ  so  enormously,  so 
widely.  You  would  be,  presumably,  one  of  the 
gentlemen  from  whom  information  would  be 
sought  by  the  Landlords’  Committee  ?- — As  a 
matter  of  fact,  I do  not  think  I did  furnish  any 
returns  to  the  Landlords’  Committee  w'hateveras 
to  the  sales  of  properties. 

12798.  It  is  an  extraordinary  fact ; here  is  a 
return  placed  before  this  Committee  and  now 
we  are  informed  by  the  Chairman  of  the  Land 
Agents  of  Ireland  that  he  was  never  asked  ? — I 
do  not  say  that  I was  not  asked ; I am  quite  sure 
I was  asked. 

12799.  You  did  not  give  it?— I did  not  give 
it.  I do  not  think  it  was  given  from  my  office  ; 
1 would  not  be  positive,  but  I do  not  think  it 

12800.  That  does  not  say  much  for  the  return ; 
4 N but 
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Mr.  Dillon — continued. 

but  the  fact  as  it  stands  is  very  peculiar.  It  is 
not  favourable  to  the  landlords  in  King’s  County 
if  a farm  is  worth  only  four  years’  purchase.  In 
Antrim  and  Armagh  there  are  sales  for  20  years’ 
purchase,  and  in  King’s  County  for  four.  Can 
you  give  any  account  of  that? — I cannot;  that 
certainly  does  not  correspond  with  my  experience, 
I must  .say,  of  what  a tenant’s  interests  are. 

12801.  You  said  a very  curious  thing  just  now, 
it  struck  me  as  very  remarkable  ; you  repeated 
over  and  over  again  that  you  had  no  experience 
whatever  of  Ulster  ; no  knowledge  of  Ulster  ? — 
I meant  “no  experience ” of  course,  as  a land 
agent ; that  I had  no  dealings  with  Ulster  tenants 
whatever.  Of  course,  I cannot  live  in  Ireland 
and  not  know  something  about  Ulster. 

12802.  Still,  when  asked  to'  account  for  the 
different  prices  at  which  tenants  sell  in  Ulster 
and  in  other  provinces,  you  stated  immediately 
that  the  improvements  in  Ulster  were  of  a far 
superior  description  ; how  did  you  know  that  ? — 
I have  always  heard  it. 

12803.  That  was  simply  hearsay  ? — I have 
been  through  Ulster,  and  I have  seen  the  class 
of  buildings  upon  small  farms  in  Ulster,  and  they 
are  very  much  better  than  any  buildings  and  im- 
provements upon  the  small  farms  in  the  counties 
that  I have  to  deal  with. 

12804.  A question  or  two  more  on  the  way  in 
which  you  deal  with  this  occupation  interest. 
You.  said  you  always  made  allowance  for  it  in 
fixing  the  rent? — Yes. 

12805.  Are  you  utterly  unable  to  give  us  any 
idea,  even  a rough  idea,  of  Avhat  percentage  you 
allow  ? — It  would  depend,  as  I said  before.  I have 
always  been  inclined  to  make  a larger  allowance 
for  a tenant  that  has  been  long  on  the  holding, 
or  a family  that  has  been . long  there,  than  for 
others. 

12806.  Do  you  make  it  in  proportion  to  the 
length  of  their  occupation? — If  the  tenant  had 
got  the  farm  recently  out  of  the  landlord’s  hands, 
and  had  not  effected  improvements,  of  course,  I 
would  not  take  that  into  consideration  at  all  in 
the  same  way  that  I would  in  the  case  of  the 
tenant  who  had  been  a long  time  in  occupation. 

12807.  Would  you  take  it  into  consideration  if 
the  tenant  had  been  there  a hundred  years  before 
the  landlord  was  heard  of  ; would  you  give  him 
an  extra  allowance  for  that? — Yes,  I would  ; I 
would  consider  that  he  had  a landlord  some  time 
or  other. 

12808.  Do  I understand  you  to  say  that  you 
would  make  your  allowance  proportionate  to  the 
length  of  time  the  tenant  has  been  in  occupa- 
tion ? — Yes. 

12809.  That  is  your  system  ? — Yes. 

12810.  Now  about  town  parks ; you  said  you 
thought  it  would  be  a great  hardship,  both 
to  owners  of  property  and  the  inhabitants  of 
towns,  if  the  town  parks  were  brought  under  the 
Land  Acts.  What  do  you  think  would  be  the 
vote  of  the  inhabitants  of  the  town  if  the  ques- 
tion were  put  to  them  to-morrow  by  vote  ?— I 
am  quite  sure  that  all  those  that  have  town  parks 
would  vote  for  going  under  the  Land  Act ; I 
am  quite  sure  those  who  have  not  been  able  to 
get  any  fields  would  vote  that  they  should  have 
the  chance  of  getting  them. 


Mr.  Dillon — continued. 

12811.  Why? — Because  they  would  have  no 
chance  of  getting  them  otherwise. 

12812.  What  reason  is  there  to  suppose  they 
have  the  chance  now,  if  they  have  not  got  them  ? 
— Town  parks  frequently  change  hands ; and 
the  landlord  has  an  opportunity  of  frequently 
taking  up  town  parks  and  accommodating 
others. 

12813.  By  evicting  people? — Sometimes  by 
evicting  them,  sometimes  by  taking  up  the  land, 
and  sometimes  by  mutual  arrangement;  perhaps 
a man  changes  liis  residence,  and  may  not  require 
it. 

12814.  Do  you  think  that  mutual  arrangements 
are  never  made  without  the  intervention  of  the 
landlord ; 1 mean,  mutual  arrangements  between 
the  landlord  and  the  occupying  tenant  ? — Yery 
often ; in  many  cases,  or  in  some  cases,  at  all 
events,  a merchant  who  has  been  living  in  a town 
would  resign  a field,  or  it  may  be  two  or  three 
fields ; it  may  be  that  he  goes  to  live  in  the 
country  a little  way  out  (it  is  becoming  rather 
general  to  take  a house  a short  way  out ; either 
build  it  or  rent  it),  and  comes  in  and  out  to  his 
business.  Such  men  do  not  want  town  parks  any 
more,  and  that  gives  an  opportunity  for  the  land- 
lord to  get  them,  and  distribute  them  among 
others  who  do  require  them. 

12815.  Just  one  question  more  about  town 
parks : you  said  it  would  be  a serious  injury  to 
towns  growing  in  Ireland,  and  wanting  accommo- 
dation, if  the  land  round  the  town  were  to  pass 
into  the  hands  of  a few  people  ? — Yes. 

12816.  Do  you  think  it  is  an  impx-ovement  that 
it  should  be  in  the  hands  of  one  man  ? — I do;  for 
that  man  has  the  interests  of  the  community  to 
consider. 

12817.  Then  you  think  the  lordlordsin  Ireland 
are  pre-eminently  careful  of  the  interests  of  the 
Irish  towns? — I do. 

12818.  That  is  not  my  experience? — Well,  it 
is  a mutual  interest. 

12819.  Now  just  one  or  two  questions  on  your 
scheme  of  prices  : You  gave  us  a very  interesting 
scheme  for  arriving  at  the  average  fall  or  rise  in 
prices  in  such  a way  as  you  thought  would 
operate  fairly  in  the  district  in  dealing  with  the 
rents  on  an  automatic  system  ? — Yes. 

12820.  Now  we  will  suppose  that  under  your 
scheme  you  made  out  a fall  of  20  per  cent,  in  the 
articles  you  selected,  how  would  you  bring  that 
to  bear  on  the  rent.  Suppose  the  tables  you 
suggest,  to  be  prepared  by  the  Land  Commission 
in  Dublin,  showed  an  all-round  average  fall  of 
20  per  cent.,  how  would  that  affect  the  rent  in 
your  mind  ? — If  the  rent  had  been  fixed  ? 

12821.  How  would  you  proceed  to  apply  this 
table  scale  of  rents  ? — The  rents  would  go  down 
20  per  cent. 

12822.  Is  that  your  idea  ? — That  is  my  idea. 

12823.  Do  you  thmk  that  is  fair,  that  they 
should  go  down? — Whether  I think  it  fair  or  not 
it  would  have  to  be  done. 

12824.  Is  that  your  proposal,  that  a fall  of  20 
per  cent,  in  prices  should  bring  a fall  of  20  per 
cent,  in  rents  ? — A fall  of  20  per  cent,  in  prices, 
compared  with  the  standard  of  prices  at  the  time 
that  the  rent  was  fixed,  would  bring  a fall  of  20 
per  cent,  in  the  rent. 

12825.  That 
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12825.  That  is  your  proposal? — That  is  what 
would  happen. 

12826.  And  a fall  of  50  per  cent.  ? — If  prices 
went  down  50  per  cent,  then  a fall  of  50  per  cent, 
in  rent. 

12827.  You  would  only  give  the  reduction  of 
50  per  cent.? — I would  give  the  50  per  cent. 

Mr.  Br  of  trick. 

12828.  With  regard  to  Section  8 of  the  Land 
Act  of  1881,  you  were  asked  this  question, 
whether  you  found  it  easy  to  induce  the  Sub- 
Commissioners  to  hear  “ all  the  circumstances  of 
the  case,  holding,  and  district  ” ; I want  to  know 
clearly  whether  you  consider  that  under  all  the 
circumstances  of  the  case,  holding,  and  district 
there  should  be  included  the  prices  paid  for 
tenant-right,  to  tenants  adjoining  these  farms  or 
not?— I think  it  would  be  reasonable  that  such 
should  be  done. 

Mr.  Clancy. 

12829.  You  expressed  the  belief  that  the  sta- 
tistics regarding  prices  collected  by  the  Land 
Commission  are  fairly  accurate? — Yes. 

12830.  Y”ou  have  great  confidence  in  them? — 


Mr.  Clancy — continued. 

I have,  from  the  way  that  I believe  them  to  be 
collected  in  my  own  district. 

12831.  And  I suppose  you  would  have  still 
greater  confidence  in  them  if  you  knew  that  the 
head  of  the  department  of  the  Land  Commis- 
sion which  collects  those  statistics  is  the  head 
of  the  well-known  landlord  family,  Mr.  Arch- 
dale ? — I do  not  think  that  would  prevent  him 
acting  fairly. 

12832.  You  would  have  greater  confidence 
in  them  under  those  circumstances? — Yes. 

12833.  Do  you  know  Mr.  Cooke  Trench  in 
Kildare? — Yes,  I do. 

12834.  He  is  a man  high  up  in  your  con- 
vention, is  he  not? — Do  you  mean  the  Land- 
owners’  Convention? 

12835.  Yes? — I think  he  belongs  to  it. 

12836.  He  is  a man  held  in  great  esteem  by 
his  class  ? — He  is. 

12837.  And  probably  he  expresses  the  views 
of  the  greater  number  of  his  class  ? — I cannot 
answer  for  that. 

12838.  Do  you  know  that  recently  ho  expressed 
an  opinion  in  favour  of  including  all  “ future 
tenants  ” within  the  scope  of  the  Act  of  1 88 1 ? — ■ 
I do  not. 

12839.  Would  you  agree  with  that? — No. 
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12840.  I BELIEVE  you  have  been  engaged  in 
agriculture  for  a great  number  of  years? — Yes, 
since  I have  been  fit  to  do  anything  I have  been 
employed  in  agriculture. 

12841.  Over  30  year*,?— Yes,  fully  that. 

12842.  Have  you  any  land  in  your  own  hands  ? 
Yes,  about  500  acres. 

12843.  How  many  of  those  are  in  tillage? 
—120. 

12844.  Are  you  a tenant  or  a landlord  ? — I am 
a tenant  and  landlord  and  owner  in  fee,  at  least  I 
am  owner  in  fee  of  a portion  of  it,  and  tenant  of 
a portion.  I have  one  tenant;  that  is  all  the 
tenants  I have,  and  I have  two  landlords. 

12845.  Is  the  portion  you  occupy  as  a tenant 
a larger  portion  than  the  portion  you  hold  in 
fee? — No,  it  is  not;  the  portion  I hold  in  fee  is 
the  larger  one. 

12846.  Now,  have  you  made  valuations  from 
time  to  time  for  purposes  of  arbitrations? — Yes, 
a great  number. 

12847.  Was  that  before  the  Act  of  1881  ? — 
No,  not  before,  but  in  the  beginning  of  1882,  and 
up  to  the  present  time. 

12848.  And  have  you  been  employed  as  a 
professional  valuer  before  the  Sub-Commissions 
and  before  the  head  Land  Commission? —Yes, 
very  extensively. 

12849.  I presume  you  have  inspected  a great 
number  of  farms  in  Ireland  ? — I have  gone  over 
very  nearly  half  a-million  acres ; I think  I have 
given  evidence  in  over  2,000  appeals  before  the 
Chief  Commissioners. 

12850.  What  counties  have  you  valued  in? — 

I have  valued  in  every  county  of  Leinster ; I 
have  valued  in  every  county  of  Connaught  and 
Ulster,  with  the  exception  of  Donegal,  Tyrone, 
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and  Derry  ; I have  not  valued  in  Munster,  with 
the  exception  of  the  county  of  Tipperary. 

12851.  Then  may  I take  it  that  you  have  made 
valuations  in  something  like  24  counties  out  of 
the  32? — Yes. 

12852.  I think  you  say  you  have  given 
evidence  in  a great  number  of  cases  before  the 
Sub-Commissioners? — Yes,  an  immense  number 
of  cases. 

12853.  And  the  Head  Commission? — Y'es. 

12854.  In  the  various  towns  in  which  they 
were  held? — I have  given  evidence  in  50  towns 
before  the  Sub-Commissions. 

12855.  Have  you  been  employed  both  for 
landlords  and  for  tenants  ? — Yes,  for  both. 

12856.  Now,  as  a practical  farmer,  what  is 
your  experience  in  Ireland  as  to  whether  or  not 
it  pays  ? — What,  farming  ? 

12857.  What  is  your  experience  ; does  it.  pay 
or  does  it  not  pay  ? — My  experience  certainly  is 
that  it  pays. 

12858.  That  it  does  pay  ? — Yes,  both  tillage 
and  grazing  ; and,  in  fact,  during  the  last  10 
years  tillage  has  paid  me  better  than  grazing. 

12859.  Is  it  your  opinion  that  the  small  far- 
mers are  doing  better  than  the  larger  farmers,  or 
the  reverse  ? —I  think  the  small  farmers  of  late 
years  are  doing  much  better  than  the  large 
grazing  farmers. 

12860.  Now,  have  you  considered  the  ques- 
tion, I presume  you  must  have  from  time  to 
rime,  of  tenants’  improvements  ? — Yes,  I have  ; 
they  have  come  before  me  very  frequently. 

12861.  Do  you  find  the  tenants’  improvements 
are  on  a large  scale  on  the  various  farms  that 
you  have  valued  ? — Oh,  no  ; as  a rule,  they  are 
not,  decidedly.  You  meet  an  odd  farm,  a very 
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occasional  farm,  on  which  there  are  substantial 
improvements,  but  that  is  an  exception  ; there  is 
far  more  land  deteriorated  than  there  has  been 
land  improved. 

12862.  Now,  will  you  take  the  various  classes 
of  improvements  that  are  alleged.  In  the  case  of 
drainage,  do  you  find  that  the  drainage  has  been 
done  by  the  tenant,  wherever  you  do  find  drain- 
age, in  an  efficient  way  ? — Not  in  all  cases ; it.  is 
very  superficial,  they  make  the  drains  very  shal- 
low, and  they  get  stopped,  and  they  do  not  keep 
the  outfall  clean. 

12863.  Do  you  find  in  your  experience  that 
the  amount  claimed  by  a tenant  in  respect  of  his 
outlay  for  improvements  by  way  of  drainage  ex- 
ceeds the  amount  of  benefit  that  is  derived  from 
the  improvement? — As  regards  drainage,  it 
would,  decidedly,  very  often  ; not  always,  but 
very  often. 

12864.  Now,  upon  the  question  of  buildings. 
Do  you  find  that  the  landlord  has  assisted  in  the 
erection  of  buildings  ? — On  some  estates  I find 
it,  but  on  a great  many  estates  it  is  not  so. 

12865.  How  has  lie  assisted  ? — Sometimes  he 
has  erected  the  buildings  himself,  sometimes  he 
has  allowed  a certain  amount  of  money  towards 
erecting  them.  I can  give  the  names  of  some  of 
the  landlords ; I cannot  give  them  all.  On  Lord 
Erne’s  estate  I have  seen  houses  erected  by  the 
landlord,  and  it  is  a common  thing  on  some 
estates  to  give  timber  and  slates ; where  the 
tenant  erects  the  walls  the  landlord  gives 
timber  and  slates.  On  Colonel  Saunderson’s 
estate  I have  seen  similar  instances,  and  on 
Colonel  Maxwell’s  and  Lord  Headfort’s  estates, 
a great  number  of  cases  I could  go  into.  I do 
not  say  it  is  so  generally  over  the  whole  estates 
but  I often  meet  with  cases  of  the  sort. 

12866.  When  you  come  to  value  for  the  pur- 
pose of  having  fair  rent  fixed,  is  there  a percent- 
age only  allowed  upon  the  landlord’s  expendi- 
ture ? — I allow  generally  4 per  cent,  up  to  a cer- 
tain figure.  If  I found  a farm  worth  20?.  a year 
rent,  and  that  there  were  buildings  on  that  worth 
500/.,  I would  not  put  interest  at  4 per  cent,  on 
them  ; I would  only  put  on  for  what  I would  con- 
sider would  be  fair  accommodation  for  a farm  of 
that  size ; I would  do  no  more,  however  well- 
built  they  might  be ; I never  put  more  than 
4 per  cent. 

12867.  Now,  when  estimating  the  rent  where 
there  have  been  improvements,  is  there  a per- 
centage allowed  to  the  tenant  upon  his  outlay, 
or  on  outlay  which  has  resulted  in  an  increased 
letting  value  ? — I think  that  is  the  system 
adopted  usually  by  the  Sub- Commissioners.  It  is 
the  system  I adopt.  If  I find  that  there  is  value 
for  the  improvements,  I allow  5 per  cent,  for 
them  ; if  not,  I allow  whatever  I think  them 
worth.  I have  no  fixed  scale;  some  improve- 
ments may  cost  a good  deal  and  be  worth  very 
little  in  benefiting  the  land. 

12868.  Do  you  go  beyond  5 per  cent.  ? — No, 

I do  not. 

12869.  Do  you  find  that  there  are  cases  in 
which,  after  allowing  5 per  cent,  upon  the  tenants’ 
improvements,  there  is  any  increased  letting 
value  over  and  above  that? — I think  there  might 
be  some  cases,  particularly  where  bog  land  is 
reclaimed  at  a small  cost,  which  is  very  frequently 
the  case.  I think  there  might  be,  after  allowing 
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a percentage  on  the  cost  of  that  reclamation,  an 
increased  value  in  the  land  over  and  above  that; 
I think  that  is  quite  possible. 

12870.  Do  you  confine  that  answer  to  cases  in 
which  bog  lands  have  been  reclaimed? — Well 
generally  I do  not  think  drainage,  as  usually 
effected  in  Ireland,  would  much  more  than  give 
a return  that  would  pay  the  outlay. 

12871.  In  cases  of  that  sort,  where  you  find 
there  is  an  increase  in  the  letting  value  over  and 
above  the  amount  of  the  percentage  that  you 
allow  to  the  tenant,  what  is  your  practice  with 
reference  to  the  allocation  of  that  increased 
letiing  value  ? — 1 deal  with  it  just  in  the  same  way 
as  I allocate  (he  net  profits  of  the  farm  in  the  first 
instance  ; on  a mixed  tillage  farm,  two-fifths  of 
the  net  profit  would  go  as  rent;  that  is  to  say  if 
the  farm  had  been  improved  5s.  over  and  above 
the  expenditure,  then  the  tenant  would  get  3 s. 
and  the  landlord  2s. 

12872.  Is  that  your  invariable  custom  in 
making  a valuation  where  there  is  increased 
letting  value  over  and  above  the  expenditure  of 
the  tenant? — Yes;  that  is  on  a mixed  farm;  in 
a tillage  farm  there  may  be  something  more 
allowed  to  the  tenant,  in  a purely  grazing  farm  it 
would  be  less. 

12873.  Now  on  the  question  of  buildings.  Is 
it  your  experience  that  the  landlord  does  not 
claim  them  unless  he  has  got  some  substantial 
reason  for  doing  so? — No,  I have  never  seen 
them  claimed  unless  the  landlord  had  some  reason 
for  thinking  they  had  been  erected  by  him,  or 
that  some  money  had  been  expended  on  account 
of  them,  that  is,  as  a rule,  there  might  be  an 
isolated  case  on  which  such  a claim  might  be 
made,  but  as  a rule  it  is  not  so. 

12874.  Do  you  find  in  your  experience  that  the 
tenants  have  a difficulty  in  proving  their  im- 
provements?— Well,  the  only  improvement  they 
have  any  difficulty  in  would  be  with  a reclama- 
tion made  a great  number  of  years  ago.  Of 
course  it  might  so  happen  in  the  case  of  a re- 
clamation made  50  years  ago  that  they  could  not 
prove  it. 

12875.  Would  you  include  in  reclamation  the 
removal  from  time  to  time  of  furze  and  rocks  ? — 
I would  not  consider  the  removal  of  furze  a re- 
clamation ; that  is  only  restoring  the  land  to  what 
it  had  been  before  the  furze  grew. 

12876.  What  do  you  call  " reclamation  ” ? — I 
would  call  reclamation  bringing  land  into  a con- 
dition to  grow  crops  when  it  was  not  able  to  grow 
them  before  or  to  be  used  for  any  agricultural 
purpose.  Of  course  a great  deal  of  the  reclaimed 
land  is  used  for  pasture,  but  it  was  tilled  in  the 
first  instance  to  get  it  reclaimed. 

12877.  In  these  cases  your  experience  is  that 
the  tenant  does  not  experience  any  difficulty  in 
proving  his  improvements  ? — No,  very  rarely  ; it 
hardly  ever  occurs  I think.  It  is  only  in  cases 
of  very  long  date  that  he  can  have  this  difficulty ; 
then  in  that  case  the  improvements  have  gener- 
ally become  exhausted,  except  in  cases  of  re- 
clamation. 

12878.  Now  in  cases  of  drainage,  in  order  to 
test  the  tenants’  right  to  the  drains,  have  the 
Commissioners  to  open  them  up? — Well,  I do 
not  know  what  is  the  practice  of  the  Commis- 
sioners, but  if  you  wanted  to  do  it,  that  is  the 
only  way  it  could  be  done.  I do  not  know 
whether 
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whether  they  actually  do  that  or  not ; it  could 
not  be  tested  in  any  other  way. 

12879.  Where  the  landlord  has  claimed  im- 
provements, have  you  found  that  he  has  experi- 
enced difficulty  in  proving  them  ? — I find  a great 
many  landlords  have  not  got  entries  of  allowances 
made  ; they  do  not  keep  books  very  often,  par- 
ticularly on  the  smaller  estates,  and  even  on  some 
of  the  larger  estates  too  ; and  particularly  in  the 
cases  of  estates  purchased  in  the  Landed  Estates 
Court,  they  have  no  record  at  all  of  previous 
improvements. 

12880.  That  is,  previously  to  the  sale  in  the 
Landed  Estates  Court  ? — Previous  to  the  sale  ; 

I believe  a great  many  buildings  have  been 
erected,  or  paid  for,  by  landlords,  of  which  no 
proof  can  be  given  in  those  cases. 

12881.  So  that,  so  far  as  that  is  concerned, 
the  landlord  would  be  in  as  bad  a position  as  the 
tenant  for  anything  in  the  shape  of  a record? — 
He  could  not  have  any. 

12882.  You  are  acquainted  with  these  origin- 
ating notices,  and  the  claims  that  are  put  upon 
the  back  of  them  ? — Yes. 

12883.  They  have  come  before  you,  I suppose, 
in  sheaves.  Have  you  found  that  in  alarge  num- 
ber of  cases  the  claim  made  by  the  tenant  for 
improvements  is  too  wide  or  too  large? — Oh, 
very  often.  1 have  often  got  a claim  for  more 
than  double  what  actually  existed  when  verified 
on  the  farm. 

12884.  Could  you  give  any  instances? — No, 
not  at  this  moment.  I came  over  here  very 
hurriedly,  otherwise  I could  give  instances;  I 
could  give  a hundred  instances. 

12885.  In  the  reclamation  of  bog,  have  you 
found  claims  made  by  tenants  for  the  filling  up 
of  bogs  and  the  making  of  drains  in  connection 
with  them? — Of  course,  reclamation  of  bog  is  a 
very  difficult  thing  to  estimate  for  a number  of 
years.  It  may  have  cost  71.  or  81.  an  acre,  that 
is  an  Irish  acre,  to  reclaim  a bog,  and  it  may  not 
have  cost  more  than  two  or  three.  Without 
seeing  that  land  in  its  original  state,  no  one  could 
tell  what  had  been  expended  upon  it ; but  as  a 
rule  the  reclamation  of  bog  consists  of  filling  up 
holes  and  levelling  the  ground. 

12886.  £7  an  Irish  acre  would  be  about  3 1.  or 
4 l.  a statute  acre  ? — That  is  a very  large  sum  ; 
it  is  very  seldom  that  it  takes  that  sum  to  do  it. 
A bog  must  be  cut  very  low  to  cost  that  much. 
Then  those  bogs  are  very  often  cut  down  by  the 
tenants  themselves  in  the  first  instance. 

12887.  I think  you  said  you  found  there  was 
a great  deal  of  deterioration  ? — Yes,  there  is  a 
good  deal  of  deterioration  on  small  farms. 

12888.  Does  that  arise  from  over-cropping 
without  manuring? — Yes,  they  do  not  attend 
sufficiently  to  preserving  their  manure,  they 
waste  a good  deal  of  it.  Then  they  use  a great 
deal  of  artificial  manure ; they  depend  too  much 
on  it,  and  they  allow  weeds  to  grow  to  a fearful 
extent.  They  have  an  objection  to  weeding ; 
they  think  it  does  harm  to  some  of  the  crops. 

12889.  Do  you  find  it  difficult  to  value  land 
when  it  is  in  a state  of  deterioration  ? — When  land 
has  been  deteriorated  for  a number  of  years  its 
character  changes,  and  no  one  could  actually  tell 
what  it  was  worth  in  its  original  state.  They  can 
see  it  is  deteriorated,  but  they  cannot  tell  how  much 
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it  has  deteriorated  ; and  in  the  same  way,  if  land 
had  been  very  well  treated  for  a number  of  years, 
it  would  be  equally  difficult  to  ascertain  its  original 
character. 

12890.  And  it  is  difficult  to  ascertain  what  the 
exact  character  of  the  land  is  when  you  find  it  in 
that  state  ? — Yes,  it  is  difficult.  You  can  tell 
approximately,  but  not  accurately. 

12891.  And  is  it  your  opinion  that  in  these 
cases  of  deterioration,  the  landlord  suffers  where 
the  fair  rent  is  fixed  ? — The.  Commissioners 
always  fix  the  rent  on  the  land  in  the  state  in 
which  they  find  it.  That  is  my  experience. 

12892.  Do  you  know  anything  about  the  sums 
realised  on  the  sales  of  tenants’  interests? — Yes, 
I do.  I know  some  cases,  in  fact,  I know  a great 
many  cases;  but  I can  give  you  some  specific 
ones. 

12893.  Can  you  give  us  some  specific  ones  ? — 
Yes. 

12894.  In  what  counties  ? — Principally  in  my 
own  county,  the  county  of  Meath. 

12895.  Are  they  cases  of  judicial  or  non- 
judicial rents  ? — Two  of  the  cases  are  non-judicial 
rents,  and  two  are  judicial. 

Mr.  T.  M.  Healy. 

12896.  Is  this  grazing,  or  tillage  land,  or 
what? — Grazing  land. 

Mr.  W.  Kenny. 

12897.  Give  us  the  particulars.  What  is  the 
first  case? — The  first  case  is  John  Keating, 
tenant ; Edward  Richard  Taylor,  landlord.  The 
rent  was  247 1.;  it  sold  for  2,110c. 

12898.  Is  that  non-judicial  or  judicial? — Non- 
judicial. 

Mr.  T.  M.  Healy. 

12899.  What  is  the  valuation  ? — I could  not 
tell  you  what  the  valuation  is  now.  If  I had  time 
I could  have  given  all  the  information.* 

12900.  What  sort  of  land  is  it ; is  it  fattening 
land  or  tillage  ? — A portion  of  it  is  good  fatten- 
ing land. 

Mr.  Clancy. 

12901.  Are  these  typical  cases? — No,  they  are 
just  cases  I remember. 

Mr.  T.  M.  Healy. 

12902.  Give  us  the  date  of  the  sale  please? — 
It  was  in  1893,  I think  in  the  beginning  of  1893, 
as  well  as  I remember,  or  in  1892. 

Mr.  W.  Kenny. 

12903.  That  is  a case  of  a non-judicial  rent  in 
the  county  of  Meath,  is  it?— Yes. 

12904.  Now,  can  you  give  us  another  case  of 
non-judicial  rent  ? — Yes,  Joshua  Clare. 

1 2905.  Is  that  in  the  same  county  ? — That  is 
in  the  same  county. 

12906.  What  was  his  rent? — His  rent  was  12?. 

12907.  What  was  it  sold  for  ? — £1,270. 

12908.  Was  that  pasture  or  tillage,  or  a mixed 
farm  ? — That  was  a grazing  farm. 

12909.  Now  can  you  give  us  any  cases  of 
judicial  rents  ? — I can  give  you  the  case  of  a 
judicial  rent  that  1 purchased  myself  of  the  re- 
presentatives 

0 Valuation  has  since  been  ascertained  to  be  220?. 
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presentatives  of  Rev.  William  S.  Garnett.  I pur- 
chased their  interests.  The  rent  was  34/. 

Mr.  T.  M.  Healy. 

12910.  You  would  know  the  valuation  in  that 
case  ? — Yes,  the  valuation  was  I think  39/.;  that 
was  a farm  that  had  very  much  deteriorated. 

Mr.  Carson. 

12911.  Was  there  an  evicted  tenant  there? — 
No ; I purchased  it  from  the  tenant.  T pur- 
chased the  tenant’s  interest. 

Mr.  Hayes  Fisher. 

12912.  Do  you  mean  you  purchased  it  for 
yourself? — I purchased  it  for  myself. 

Mr.  T.  W.  Russell. 

12913.  What  did  you  pay  for  it? — £320.  I 
have  these  two  cases.  In  the  other  case  I ex- 
ercised the  right  of  pre-emption  ; 1 bought  of 
the  representatives  of  Matthew  Reilly. 

Mr.  W.  Kenny. 

12914.  Do  not  pass  from  this  case  of  Garnett. 
In  Garnett’s  case,  did  you  buy  at  public  auction  ? 
— I bought  it  at  public  auction. 

12915.  Were  there  many  bidders? — There 
were  a good  many  bidders. 

Mr.  Fuller. 

12916.  Is  that  a grazing  farm? — Well,  it  is 
in  grass ; but  it  has  been  used  as  a tillage  farm. 
It  is  in  grass  at  present. 

Mr.  W.  Kenny. 

12917.  Can  you  give  us  the  acreage? — The 
acreage  is  40  statute  acres,  I think.  The  other 
was  a farm  (which  I wished  to  compare  with  it) 
in  which  a specified  value  had  been  fixed.  The 
rent  was  49/. ; the  specified  value  was  fixed  at 
440/. 

12918.  What  was  the  name  of  that  case? — I 
was  the  landlord  myself,  and  the  representative 
Of  Matthew  Reilly  was  the  tenant. 

12919.  In  what  year  did  you  buy  Garnett’s 
farm  ? — This  year. 

12920.  1894? — Yes,  in  May  last. 

12921.  And  in  what  state  did  you  find  the 
farm? — It  was  very  much  deteriorated. 

12922.  Was  it  deteriorated  ? — Very  much  so. 

12923.  It  was? — Very  much  so,  yes.  I gave 
evidence  on  the  hearing  of  the  case,  and  I valued 
it  at  40/.  if  it  were  “in  condition”;  but  in  its 
present  state  it  was  not  worth  more  than  the 
Commissioners  put  on  it.  34/.  The  rent  had  been 
37  Z. 

12924.  I do  not  know  whether  \ou  know 
whether  the  tenant  was  disappointed  in  the  rent 
he  got  it  fixed  at? — He  expected  no  decrease  at 
all ; he  only  wanted  to  get  the  judicial  rent.  He 
told  me  so. 

12925.  He  expected  no  decrease? — No. 

12926.  Can  you  give  us  any  other  case  of  a 
judicial  rent  ? — Do  you  mean  of  sales  ? 

12927.  Yes,  if  you  have  any  others,  I do  not 
know  whether  you  have  any? — No,  I do  not  think 
I can  give  you  particulars  of  any.  I know  of  a 
great  many  if  1 had  only  time  to  get  them. 

12928.  In  fixihg  a fair  rent,  apart  from  the 
question  of  improvements,  do  you  take  the  ques- 
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Mr.  W.  Kenny — continued, 
tion  of  the  occupation  interest  into  consideration  ? 
— Yes,  certainly.  I consider  that  the  difference 
between  a so-called  fair  rent  and  a competition 
rent  is  the  occupation  interest. 

Mr.  Sexton. 

12929.  What?  A competition  rent? — What 
it  would  let  for  if  it  were  in  the  landlord’s 
hands. 

12930.  If  put  up  for  bidding  ? — I would  not 
say  “ if  put  up  to  bidding  ” ; that  would  put  it 
up  to  the  extreme  price,  that  would  be  the  out- 
side figure.  I say  a fair  competition  rent,  what  a 
landlord  would  take  from  a solvent  tenant  for  the 
farm.  I consider  that  that  would  be  a fair  com- 
petition rent. 

12931.  You  say  the  occupation  interest  is  the 
difference  between  what  the  tenant  would  reason- 
ably give  without  a bidding  and  the  fair  rent  ? — 
And  the  judicial  rent ; the  so-called  fair  rent. 

Mr.  W.  Kenny. 

12932.  That  is  the  rent  that  the  landlord 
would  accept,  he  having  the  farm  in  his  hands, 
from  an  ordinary  solvent  tenant? — Yes,  the 
difference  between  that  and  the  fair  rent,  as  fixed 
now,  1 consider  would  represent  the  occupation 
interest. 

12933.  When  you  make  your  valuation,  what 
is  the  difference  you  make  ? — I consider  the  rent 
I fix  is  a fair  rent.  If  it  were  in  the  landlord’s 
own  occupation  he  would  get  25  per  cent,  more 
than  what  I put  on  for  it. 

Mr.  Sexton. 

12934.  That  is  the  occupation  value?— I con- 
sider that  is  the  occupation  value.  I do  not  see 
why  the  tenant  should  get  anything  less  than  the 
competition  rent,  unless  it  were  on  account  of  his 
occupancy,  of  course  leaving  improvements  out 
of  the  question  ; that  is  a different  thing. 

Mr.  I V.  Kenny. 

12935.  Have  you  considered  the  question  of 
fixing  specified  value  upon  tenancies? — Yes,  I 
have  seen  a good  deal  of  it.. 

12936.  Have  you  been  in  cases  where  the 
Commissioners  have  refused  to  fix  the  specified 
value? — They  do  not  like  fixing  it,  if  they  can 
avoid  it,  unless  they  get  very  good  evidence ; 
they  are  afraid  of  the  question,  I think. 

Mr.  Carson. 

12937.  But  they  do  not  shirk  fixing  a fair 
rent? — They  do  noc  shirk  fixing  a fair  rent;  I 
would  not  say  that  they  actually  shirk  fixing 
specified  value,  but  if  they  can  get  out  of  it  they 
try  and  do  so. 

Mr.  T.  IV.  Russell. 

12938.  They  have  said  so  here,  so  that  you 
need  not  hesitate  about  it  ? — But  I do  not  like 
to  put  it  in  that  way. 

Mr.  W.  Kenny. 

12939.  Do  you  think  the  fixing  of  the  speci- 
fied value  works  injustice  to  the  tenant? — No, 
certainly  not,  for  this  reason  : If  tenants  claim 
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Mr.  W.  Kenny — continued, 
specified  value  fixed  ; it  is  only  the  tenants  out- 
side the  Ulster  custom  that  can  have  the  speci- 
fied value  fixed.  Those  men  have  never  paid  a 
shilling  for  their  interest  in  the  holding  ; they 
have  got  in  without  paying  any  fine,  where  the 
Ulster  tenants  have  paid  (themselves  or  their 

E- 1 3cessors)  very  heavy  fines  to  get  into  those 
ngs.  Then  the  Head  Commissioners  have 
laid  down  that  the  specified  value  and  the  true 
value  should  be  what  a solvent  tenant  would 
give  for  the  farm,  expecting  to  get  a fair  return 
for  his  money  ; therefore  the  tenant  still  gets  a 
fair  price  for  his  larm,  even  though  the  right  of 
pre-emption  is  exercised.  Then  the  landlord 
cannot  take  the  farm  and  sell  it  again,  as  sug- 
gested, because  within  15  years,  if  he  lets  that 
farm  again,  that  man  to  whom  he  lets  becomes  a 
“ present  tenant.” 

Mr.  Sexton. 

12940.  That  is,  within  15  years  from  the  pass- 
ing of  the  Act  ? — I understood  it  was  15  years 
from  the  time  he  exercised  the  pre-emption. 

12941.  You  ai’e  wrong  ; it  is  15  years  from 
the  passing  of  the  Act ; and  of  course  he  could 
let  it  to  a “ future  tenant  ’’  to-morrow,  and  sell 
the  tenant-right  to  him  ? — That  may  be  so. 

Mr.  W.  Kenny. 

12942.  Do  you  find  the  price  of  tenancies  in 
Ulster  different  to  what  they  are  in  other  parts 
of  Ireland  9 — Yes. 

12943.  To  what  do  you  ascribe  that  difference '! 
—There  are  two  or  three  reasons.  First  of  all 
the  Ulster  holdings  are  a great  deal  smaller  than 
the  Leinster  holdings ; and  the  smaller  the 
holding  the  greater  the  competition  will  be  ; as  of 
course  there  are  more  men  who  have  money 
to  bid  for  the  small  holdings  than  for  the  larger 
ones.  Then  the  sale  by  custom  in  Ulster  has 
been  going  on  for  a great  number  of  years  ; they 
have  got  accustomed  to  it : whereas  in  Leinster 
the  sale  of  the  interest  of  a holding  was  almost  a 
thing  unknown  before  the  Act  of  .1881.  There 
has  been  much  greater  trade  in  the  sale  of  farms 
in  Ulster  than  anywhere  else.  And  then  another 
reason  is  this:  the  Ulster  tenants  are  more 
industrious,  and  make  more  improvements  than 
the  tenants  out  of  Ulster. 

Mr.  Dillon. 

12944.  Do  you  think  it  is  only  because  they 
are  more  industrious  ? — They  make  more  im- 
provements, and  they  make  their  holdings  more 
valuable. 

Mr.  Sexton. 

12945.  And  they  can  sell  them  for  a higher 
price? — They  get  a higher  price,  and  that  is 
all. 

Chairman. 

12946.  When  you  said  “more  industrious” 
that  is  a remark  which  needs  some  qualification  ; 
I mean  from  your  answers  to  Mr.  Sexton  and 
Dillon.  You  said  : “ Because  they  are  more  in- 
dustrious ”? -Because  they  are  more  indus- 
trious they  make  more  improvements,  and  con- 
sequently those  improvements  render  those 
farms  more  valuable  when  they  come  to  sell 
them. 

0.122. 


Chairman — continued. 

12947.  Does  it  follow  that  they  make  more 
improvements,  as  you  have  just  intimated,  be- 
cause they  are  more  industrious  ? — Yes  ; I should 
say  an  industrious  man  would  make  more  im- 
provements than  an  idle  man. 

Mr.  I V.  Kenny. 

12948.  Have  you  been  concerned  in  fixing 
agreements  out  of  Court? — Yes,  I fixed  a very 
large  number  of  agreements  out  of  Court,  and 
have  been  fixing  them  up  to  the  present  time  ; I 
fixed  more  than  a hundred  last  year. 

12949.  Have  you  been  concerned  for  the 
tenant  as  well  as  for  the  landlord  in  fixing  these  ! 
— They  have  been  done  by  mutual  consent  of 
both  tenant  and  landlord.  I go  on  the  farms  and 
put  a certain  value  on  them,  which  I consider 
would  be  the  rent  fixed  in  Court.  The  tenant 
has  the  option  then  of  taking  that  valuation  or 
not ; he  can  go  into  Court  if  he  likes ; but  in 
the  vast  majority  of  cases  they  accept  the  valua- 
tion. 

12950.  They  have  accepted  your  valuation  ? — 
Yes. 

12951.  Is  that  going  on  down  to  the  present 
time? — It  is  going  on;  I have  700  cases  on  hand 
at  present  to  settle  in  that  way. 

12952.  Have  you  been  engaged  in  the  fixing 
of  these  agreements  since  the  passing  of  the  Act 
of  1881  ? — Yes,  as  far  back  as  1882  I fixed  a 
large  number  of  rents  by  agreement. 

12953.  Do  you  find  that  in  the  great  majority 
of  cases  the  tenants  have  voluntarily  accepted 
your  valuation? — In  a great  many  cases;  the 
great  majority  of  those  cases,  1 may  say. 

12954.  Are  you  acquainted  with  any  cases  in 
which  improvements  have  been  made  with  loans 
borrowed  from  the  Board  of  Works? — Yes,  the 
Lough  Erne  drainage  scheme  is  the  largest 
that  1 am  acquainted  with. 

12955.  Is  that  the  case  in  which  the  landlord 
has  borrowed  the  money,  and  interest  at  5 per 
cent. has  been  apportioned? — Lord  Lanesborough 
and  Lord  Erne  were  the  principal  landowners 
there,  and  they  were  rather  averse  to  having 
anything  to  do  with  it.  The  tenants  sent  them 
a petition,  and  accordingly  both  Lord  Lanes- 
borough and  Lord  Erne  agreed  to  ihe  scheme  ; 
they  sanctioned  the  scheme  and  the  scheme  then 
was  passed. 

12956.  Have  you  fixed  rents,  or  have  rents 
been  fixed,  in  any  of  those  cases  since? — Yes. 

12957.  I do  not  know  whether  you  are  able  to 
refer  us  to  any  case? — I can  give  you  the  total 
amount  assessed  that  they  have  to  pay,  and  the 
amount  that  has  been  assessed  on  the  tenant. 

Mr.  T.  IV.  Russell. 

12958.  Is  this  the  Lough  lirne  case? — This  is 
the  Lough  Erne  case. 

Mr.  IV.  Kenny. 

12959.  Will  you  give  us  the  particulars  of 
that  case? — The  drainage  charge  assessed  on 
Lord  Erne  is  1,400/.;  the  proportion  of  that 
assessed  on  the  tenants,  is  421/.  That  was 
assessed  by  the  Board  of  Works. 

12960.  That  was  before  the  fair  rent  was 
fixed? — Yes,  before  the  fair  rent  was  fixed. 

12961.  Out  of  1,400/.  assessed  on  Lord  Erne, 
4 N 4 421/. 
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Mr.  W.  Kenny  — continued. 

42 \l.  was  assessed  on  the  tenants?- — Yes.  On 
Lord  Lanesborough’s  estate,  the  amount  assessed 
was  768/.,  of  which  192/.  was  assessed  on  the 
tenants.  That  is  what  was  assessed  by  the  Board 
of  Works,  and  those  tenants  went  into  Court. 
Mr.  Roberts  of  the  Board  of  Works,  and  Mr. 
Thomas  Roberts,  wbo  had  been  a Court  valuer, 
went  down  and  held  an  investigation.  Mr. 
Thomas  Roberts  viewed  the  land  himself,  and 
considered  what  amount  of  improvement  had 
been  done  by  the  drainage.  That  is  the  way  in 
which  what  the  tenants  had  to  pay  was  assessed. 

12962.  They  had  to  pay  that? — Yes;  as  soon 
as  the  assessment  was  put  on  they  went  into  Court 
and  got  their  rents  reduced,  in  a great  many 
cases,  below  the  old  rents. 

12963.  And  in  those  cases  in  which  they  have 
got  the  old  rents  reduced,  does  the  landlord  con- 
tinue to  pay  the  drainage  charge? — He  has  to 
pay  the  whole  of  it,  no  matter  what  he  gets  out 
of  it. 

12964.  So  that  taking  them  in  the  aggregate, 
these  cases  upon  Lord  Erne’s  property,  the  421/. 
as  I understand  you,  has  been  knocked  off' alto- 
gether, and  Lord  Erne  continues  to  pay  the 
1,400/.  a-year  ? — I think  it  will  be  so.  They  have 
not  all  gone  into  Court  yet,  at  least  they  have  not 
all  been  adjudicated  upon  ; a great  many  of  (hem 
have,  but  in  the  majority  of  cases  the  old  rent 
was  reduced. 

12965.  Now  can  you  tell  us  anything  about 
the  fall  in  places ; we  had  some  evidence  from  Mr. 
Toler  Garvey  about  it,  the  prices  of  cattle? — 
With  regard  to  the  prices  of  cattle,  I consider 
that  the  fall  since  1887  to  the  present  time,  as 
compared  with  the  prices  obtained  previous  to 
that,  would  be  about  1 5 per  cent. 

12966.  Is  this  in  store  cattle? — In  store 
cattle. 

12967.  It  is  in  store  cattle  that  the  fall  has 
been  ? — Y es. 

12968.  To  what  do  you  attribute  the  fall? — 
Well,  the  cattle  have  been  gradually  deteriorating 
since  1879.  There  were  not  so  many  good  bulls 
distributed  through  the  country  as  there  had 
been  before  that  time.  The  landlords  did  not 
supply  the  bulls  as  they  used  to  in  former  times, 
and  tenants  would  not  give  a high  price  for  a 
good  bull,  and  the  stock  became  deteriorated. 
That  is  the  experience  of  all  the  lai-ge  buyers  of 
cattle,  that  cattle  have  been  getting  less  valuable 
in  quality. 

12969.  I believe  some  of  the  local  agricultural 
societies  used  to  try  to  keep  up  the  breed.  Now 
the  Royal  Dublin  Society  are  trying  to  spread 
bulls  through  the  country  again,  and  the  stock 
probably  will  improve  after  that;  but  that  is  one 
reason  why  cattle  depreciated  ? — Undoubtedly. 

1297C.  Is  there  any  other  reason  you  wish  to 
give  except  that  ? — No. 

12971.  Have  you  any  observations  to  offer 
upon  the  question  of  town  parks? — The  doing 
away  with  the  town  parks  would  be  injurious  to 
the  prospects  of  a town  ; you  would  have  the 
inhabitants  hampered  by  a number  of  the  large 
shopkeepers  in  the  town  getting  possession  of  a 
number  of  these  holdings,  as  they  most  likely 
would  do  if  they  were  made  agricultural 
holdings. 


Chairman. 

12972.  Most  likely  what?— They  would  o-et 
possession  of  a number  of  the  holdings;  they 
would  buy  them  up  and  be  able  to  give  more  for 
them  than  the  smaller  occupiers  could  give.  I 
have  known  of  towns  where  one  shopkeeper 
would  get  two  or  three  or  four  of  these  town 
parks  together  ; and  I do  not  think  that  is  a good 
thing. 

Mr.  W.  Kenny. 

12973.  Would  it  deprive  the  smaller  shop- 
keeper of  land  ? — They  cannot  get  accommodation 
land ; if  one  man  gets  too  much  the  other  must 
get  too  little,  or  none  at  all. 

12974.  Do  you  see  any  reason  for  suggesting 
any  alteration  in  the  law  as  it  exists? — No,  I do 
not  think  any  hardship  exists  under  the  present 
law. 

12975.  Upon  the  question  of  pasture  holdings, 
do  you  know  these  crag  holdings  in  Clare  that 
we  have  heard  about  ? — I have  seen  them.  I 
have  never  valued  any  of  them,  but  I have  been 
through  the  country. 

12976.  Have  you  walked  crag  lands  your- 
self?— I have,  but  not  as  a valuer  ; I have  valued 
crag-land  in  other  counties. 

12977.  Is  that  crag  land  valuable  ? — Some  of 
the  best  grass  I have  seen  was  grass  in  between 
the  rocks  in  that  crag  land,  and  it  is  considered 
very  valuable.  Some  of  the  Commissioners  have 
told  me  that  it  is  valued  up  to  30s.  an  Irish  acre, 
but  I cannot  tell  you  that  from  my  own  ex- 
perience. 

12978.  Would  you  consider  it  advisable  to 
make  any  alteration  in  the  law  as  it  exists  with 
reference  to  pasture  holdings  which  are  com- 
prised in  the  Act  of  1881  ? — Well,  certainly  not 
on  the  larger  holdings ; I think  those  tenants 
were  in  a very  good  position  to  make  terms  for 
themselves. 

12979.  On  the  question  of  sub-letting,  do  you 
consider  it  desirable  or  undesirable  to  encourage 
sub-letting  on  farms  ? — 1 would  not  encourage  it 
most  decidedly,  because  then  the  tenant  becomes 
a landlord,  and  he  generally  makes  a very  bad 
landlord. 

Mr.  Sexton. 

12980.  Do  you  know  that  when  the  rent  is 
once  fixed  a sub-letting  is  a breach  of  the 
statutory  conditions  ? — Yes,  I know  that. 

Mr.  W.  Kenny. 

12981.  Do  you  know  of  cases,  in  your  own  ex- 
perience, where  rents  are  charged  by  tenants  to 
sub-tenants  which  are  large  and  immense  in 
comparison  with  the  rents  they  themselves  pay  ? 
— I know  a great  many  cases  where  tenants  sub- 
let their  land  ; in  fact  a great  many  of  the  grazing 
farms  in  Meath  are  sub-let,  and  some  are  sub-let 
at  very  high  rates  over  the  figures  paid  by  the 
tenants  themselves. 

12982.  I ask  you,  do  you  know  of  sub-lettings 
where  the  rents  are  high  in  comparison  with 
what  the  tenants  pay  themselves  ? — Yes,  a great 
deal  higher  in  comparison,  far  and  away  beyond 
what  they  pay  themselves. 

12983..  Have  you  known  tenants  deterred 
from  going  into  Court  at  all  by  the  question 
of  costs  ? — Oh,  no ; a great  many  of  the  smaller 
tenants 
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Mr.  W.  Kenny — continued, 
tenants  do  not  go  to  any  cost  at  all ; they  do  not 
employ  any  solicitor,  so  it  costs  them  nothing 
except  for  the  stamp  on  the  originating  notice.  I 
have  known  a great  many  tenants  go  into  Court 
that  way ; it  is  a very  common  thing  in  Ath- 
lone,  and  also  in  Cavan  and  other  places. 

12984.  Have  you  found  that  to  exist  in  a 
oreat  many  counties  ? — I have  met  it  in  a great 
many  places. 

12985.  And  I suppose  in  those  places  ques- 
tions of  law  do  not  arise  ? — No ; if  there  were 
questions  of  law,  it  would  be  necessary  for  them 
to  have  some  legal  advice. 

12986.  Have  you  any  suggestions  to  make 
as  to  the  procedure  that  ought  to  be  adopted, 
or  that  you  would  suggest  ought  to  be  adopted, 
at  the  end  of  the  statutory  period  ? — Well,  I 
believe  that  it  would  be  possible  to  work  out  a 
sliding  scale,  in  the  same  way  as  the  schedules 
were  made  in  1887,  for  reducing  those  rents 
previous  to  that  year;  and  on  the  same  prin- 
ciple, 1 do  not  see  why  it  could  not  be  done 

12987.  That  is  to  say,  to  have  rents  fixed  by 
automatic  action  ? — According  to  price. 

12988.  According  to  a scale  of  prices? — Un- 
doubtedly it  is  a very  difficult  thing  to  do,  and 
would  take  a great  deal  of  thinking  and  working 
out ; but  I believe  it  could  be  done. 

12989.  Have  you  seen  the  scale  of  prices  pub- 
lished by  the  Land  Commission  from  time  to 
time  ? — Oh,  yes,  I have. 

12990.  Do  you  think  they  have  been  fairly 
and  properly  made  out? — 1 think  they  are  about 
the  most  reliable  scale  we  have  ; in  fact,  Ido  not 
know  any  other  that  is  reliable,  except  that 
which  they  have  published.  They  go  to  very 
great  trouble  about  it. 

C/iaii  man. 

12991.  You  think  that  is  a reliable  scale? — 1 
do;  and  it  accords  with  my  own  experience  in 
selling  market  produce.  It  is  very  reliable  in  my 
district. 

Mr.  W.  Kenny. 

12992.  You  contrast  it  with  your  own  experi- 
ence upon  your  own  farm  ? — Exactly. 

12993.  And  in  your  own  working  ? - Yes. 

12994.  And  you  find  the  prices  correspond  ? — 
I do,  and  from  inquiries  I made  in  other  districts 
also,  of  the  tenants,  I find  it  corresponds  with 
what  they  have  been  doing. 

12995.  Now,  in  the  case  of  new  procedure  at 
the  end  of  the  15  years,  would  you  suggest  that 
the  right  of  appeal  should  be  retained  in  all 
cases? — Yes ; I would  certainly  retain  the  right 
of  appeal  in  all  cases. 

12996.  Have  you  any  particular  instances  in 


Mr.  W.  Kenny — continued, 
your  own  mind  which  lead  you  to  come  to  that 
conclusion  as  a proper  one  ? — Well,  1 think  there 
would  be  a great  want  of  uniformity  amongst  the 
Sub-Commissioners  if  there  was  not  a right  cf 
appeal,  because  there  is  no  doubt  that  they  vary 
very  much  in  their  ideas,  and  if  they  had  no 
means  of  having  rents  checked  after  they  had 
fixed  them  (as  they  have  now  in  the  Court  of 
Appeal)  they  wouldhave  no  opportunity  of  assimi- 
lating to  each  other  as  they  have  been  doing  a 
little  more  of  late  than  formerly. 

12997.  Then  do  you  consider  it  advisable  to 
retain  the  right  of  appeal  upon  the  question  of 
value  ? — Value  is  what  I mean, 

12998.  You  are  confining  your  observations  to 
value? — Oh,  yes;  altogether  to  value. 

12999.  I suppose  you  have  valued  the  whole 
of  the  estates  with  which  you  are  connected  from 
time  to  time  ? — Yes,  in  many  cases,  but  not  in  all. 

13000.  Apart  from  any  particular  holding  on 
a particular  estate? — Yes. 

13001.  Are  you  able  to  tell  us  what  your  ex- 
perience has  been  with  reference  to  increases  of 
rent  upon  particular  estates  ? — It  is  very  rarely 
that  I find  any  increase  of  rent  on  any  estate. 
There  is  no  higher  proof  of  that  than  the  figures 
published  by  the  Land  Commission  themselves. 
I have  very  seldom  met  a case  of  increased  rent 
unless  there  has  been  an  increase  in  lands  ; very 
rarely  on  the  estates  I have  to  deal  with. 

13002.  And  I believe  you  have  valued  be- 
tween 300  and  400  estates  ? — It  is  generally  on 
estates  purchased  under  the  Landed  Estates 
Court  that  I have  found  a rise  ; that  is  where  the 
principal  increases  of  rent  have  occurred,  and  I 
have  had  very  little  to  do  with  them. 

13003.  A new  purchaser  has  come  in  ? — Yes. 

Mr.  T.  M.  Healy. 

13004.  Then  up  to  the  time  of  the  Landed 
Estates  Court  Act  being  passed  there  were  no 
increases  of  rent  in  Ireland  ? — I did  not  say  so. 

Mr.  W.  Kenny. 

13005.  I believe  the  Sub-Commissioners  are 
now  supplied  with  maps  ? — They  are. 

13006.  Do  you  know  that  mistakes  have  been 
made  from  time  to  time  with  reference  to  boun- 
daries?— Yes ; they  were  not  supplied  with  maps 
in  the  beginning,  and,  of  course,  if  there  was  not 
someone  there  on  behalf  of  the  landlord,  the 
tenant  could  point  out  anything  he  liked  as  his 
own. 

13007.  Have  mistakes  in  your  experience  oc- 
curred ? — They  have.  I have  met  with  mistakes. 

13008.  Have  they  had  to  be  corrected  by  the 
Head  Commission  afterwards? — Yes,  they  have 
had  to  be  corrected. 


Mr.  Gilbert  de  L.  Willis,  called  in  ; and  Examined. 


Mr.  Brodrick. 

13009.  A return  has  been  handed  in  by  Mr. 
Garvey,signed  by  you, containing  certain  returns 
of  sales  of  tenant  right  in  various  counties  in 
Ireland.  Would  you  kindly  state  to  the  Com- 
mittee whether  that  is  a comprehensive  return, 
or  what  it  represents? — The  nature  of  the  return 
0.122. 


Mr.  Brodrick— continued, 
is  simply  this:  We  sent  out  from  our  office  in 
Dublin  some  hundreds  of  forms  (one  of  which  I 
can  o-ive  you)  to  large  numbers  of  land  agents 
and  °landlords  all  over  the  country,  and  asked 
them  to  fill  up  this  form  with  any  cases  of  sales 
which  had  taken  place  on  their  properties ; and 
4 o that 
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31  July  1894.]  Mr- 1 

Mr.  Brodriclt — continued, 
that  table  which  has  been  handed  in  consists  of 
the  totals  of  the  forms  that  were  sent  back  to 
us  ; it  is  a summary  table. 

13010.  That  is  a summary  table?— It  is  a 
summary  table. 

13011.  That  does  not  represent  the  whole  of 
the  sales  of  tenants’  interests  in  any  county  ? — 
No.  I suppose  there  are  thousands  of  cases 
that  we  have  not  heard  of  at  all.  It  simply  re- 
presents the  number  of  cases  that  have  come 
into  our  office  in  reply  to  the  sending  out  of  that 
form  which  I have  just  handed  in  to  the 
Chairman. 

Chairman. 

13012.  You  do  not  represent  it  as  showing 
anything  like  the  total  number  of  transactions 
that  have  taken  place  ?— Oh,  no;  it  represents 
the  figures  certified  for  us,  under  the  signatures 
of  landlords  and  land  agents,  of  cases  that  have 


Mr.  William  Rochfokt 
Mr.  Brodrick. 

12018.  You  propose,  I understand,  to  hand  in 
some  forms  showing  the  sums  paid  for  tenant 
rights  of  farms  held  under  judicial  rents  on  estates 
of  which  you  are  agent  ? — Y es. 

13019.  Those  are  the  forms  which  you  have 
handed  in  ? — Yes. 

13020.  What  counties  are  included  in  these 
forms  ? — The  counties  of  Cork,  Tipperary, 
Limerick,  and  Dublin. 

Mr.  Sexton. 

13021.  Does  this  return  cover  the  period 
of  your  agency  for  the  estates  with  which  it 
deals  ? — Y es. 


r ill  IS.  [ Continued. 

Chairman — continued . 

occurred  on  their  particular  properties;  it  repre- 
sents nothing  more  than  that. 

Mr.  Sexton. 

13013.  How  long  has  your  “convention” 
existed  ? — Since  1887. 

13014.  Did  you  send  out  more  than  one  cir- 
cular ? —No,  I only  sent  out  that  circular. 

13015.  Only  one? — Yes.  There  was  a cir- 
cular sent  out^  some  years  ago,  in  1887,  I think, 
askin'*  for  particulars  then  ; hut  none  of  those 
were  made  use  of  in  compiling  that  table. 

13016.  This  was  made  up  from  replies  to  the 
one  circular? — Yes. 

13017.  The  accuracy  of  it  would  depend  upon 
the  memory  of  all  that  happened  since  1882  on 
the  part  of  those  who  made  the  replies  ?— The 
figures  have  been  compiled  from  the  estates’ 
books,  I think.  They  bear  that  appearance. 


, called  in  ; and  Examined. 

Mr.  Sexton — continued. 

1 3022.  The  whole  period  of  your  agency  ? — 
Yes 

13023.  Different  periods  for  different  estates? 
—Yes;  but  you  will  observe  that  the  returns 
commence  only  since  the  1st  of  January,  1882. 

13024.  Have  you  been  agent  all  that  time? 
— On  most  of  those  estates.  Yes. 

13025.  Does  the  return  cover  each  estate 
within  the  period  ?— Within  the  period  during 
which  I have  been  agent. 

13026.  Since  1882  ? — Yes  {the  documents  were 
handed  in). 
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PAPER  handed  in  by  Mr.  Commissioner  FitzGerald , 1 May  1894. 


Form  No.  27. 


County 


Land  Law  (Ireland)  Act,  1881. 


Particulars — (The  following  Particulars  must  be  accurately  filled  up). 

Name  of  Landlord,  and  Residence  of  Land-  / * 

lord,  if  known  - 


Name  and  Residence  of  Landlord’s  Agent,/ 


Name  and  Residence  of  Tenant 


Post  Office  from  which  Tenant  receives  his / 
Letters  ------  -\ 


Holding- 


County. 


Poor  Law  Union. 


Electoral  Division. 


* This  can  be 
ascertained  by 
reference  to 
the  Fcor  Rate 
Receipts  or 
from  the  Cleric 
of  the  Union. 


Name  by  which  Lands' 
are  known  on  Ord- 
nance Survey  Map.  j 


Area  in  Statute  Measure. 


Rent  of  Holding 


Gross  Poor  Law  Valuation. 


State  either 
“Civil  Bill 
Court  of  the 
County,”  or 
“ Land  Com- 
mission,” at 

Originating  Notice  of  Application  by  Tenant,  or  Landlord  and  Tenant  jointly,  to  Court  to  fix  Fair  Rent.  choice  of  party. 

Tenant,  or 
Landlord  and 
Tenant,  as  the 
case  may  be. 

day  of  188  . 

To  be  signed 
by  the  party  or 
parties  making 
the  application. 
The  Landlord 

Rule  24. — Every  Originating  Notice  shall  designate  the  Court  selected,  either  the  Civil  Bill  Court  or  the  Land 
Commission.  It  shall  be  first  served  on  the  opposite  party,  that  is  to  say,  on  the  Landlord  or  Tenant,  or  other  :oint“  a‘ 
person  or  persons  sought  to  be  bound  by  the  decision  of  the  Court,  and  forthwith  after  such  service,  or  the  last  of  J 
such  services,  if  more  than  one,  two  copies  thereof  shall  be  served  on  the  Clerk  of  the  Peace,  or  one  copy  on  the 
Land  Commission,  according  to  the  Court  selected. 

0.122.  4 0 3 Rule  25.— 


[The  proceedings  under  this  Notice  are  intended  to  be  carried  on  before  the 
Court] 


ipply  the  Court  for  an  Order  fixing  the  Fair  Rent  to  be  hereafter  paid  for  the  above  holding. 


Dated  this 
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Rule  25. — Whenever  a notice  is  by  these  rules  required  to  be  served  on  the  Clerk  of  the  Peace,  two  copies 
thereof  shall  be  so  served  in  order  to  enable  the  duplicate  to  be  transmitted  as  hereinafter  directed. 

Rule  26. — The  copy  of  an  Originating  Notice  served  on  the  Land  Commission,  or  one  of  the  copies  served  on 
the  Clerk  of  the  Peace,  shall  be  endorsed  with  a statement  of  the  time  and  mode  of  service  of  the  party  or  parties 
served,  and  so  soon  as  an  Originating  Notice  has  been  served  upon  the  Clerk  of  the  Peace  or  the  Land  Commission 
as  the  case  may  be,  as  well  as  upon  the  party  or  parties,  the  matters  shall  be  deemed  to  be  in  Court  as  a case  to  be 
decided. 

Rule  54. — The  process  servers  of  any  county  or  riding,  or  the  summons  servers  of  any  Petty  Sessions  district 
may  be  employed,  within  their  respective  districts,  to  serve  notices  under  the  Act  whether  originating  or  otherwise 
and  each  of  them  so  employed  shall  be  entitled  to  charge  one  shilling  as  a fee  for  the  service  or  services  of  each 
notice,  whether  originating  or  otherwise,  for  which  fee  he  shall  be  bound  to  serve  a copy  on  the  party  or  parties 
and  transmit  by  post  one  copy  to  the  Land  Commission,  at  their  Office  in  Dublin,  or  two  copies  to  the  Clerk  of  the 
Peace,  as  the  case  may  be,  the  party  employing  him  paying  the  postage,  if  any,  and  he  shall  be  further  bound  to 
endorse  on  the  copy  sent  to  the  Land  Commission,  or  one  of  the  copies  sent  to  the  Clerk  of  the  Peace,  the  time 
and  mode  of  service  of  the  party  or  parties  served,  and  he  shall  be  further  bound  to  endorse  on  the  original  the 
time  and  mode  of  service  as  well  of  the  parties  as  of  the  Clerk  of  the  Peace  or  Land  Commission. 

Rule  55. — It  shall  be  also  the  duty  of  process  servers  and  summons  servers,  when  required,  to  attend  in  Court 
and  prove  the  service  and  posting  of  notices. 


Served  on 


this 

Served  on 
this 


per 

day  of  188 

per 

day  of  188  . 


Form 


No.  28. 


County 

No. 


Land  Law  (Ireland)  Act,  1881. 


Particulars — (The  following  particulars  must  be  accurately  filled  up.) 

Name  of  Landlord,  and  Residence  of  Land-  f 

lord,  if  known 1 ___ 


Name  and  Residence  of  Landlord's  Agent,  / 


Name  and  Residence  of  Tenant  - 


Post  Office  from  which  Tenant  receives  his) 
letters -/ 


Holding — 


County. 

Poor  Law  Union. 

Electoral  Division. 

° Name  by  which  Lands | 

ascertained  by 

nance  Survey  Map.  ,i 

ilio  Poor  Rale 
Receipts  or 

Area  in  Statute  Measure.  j Rent  of  Holding. 

Gross  Poor  Law  Valuation. 

from  the  Clerk 
of  the  Union. 

A.  R.  P. 

£.  s.  d. 

£.  s.  d., 

Slate  either 
“Civil  Bill 
Court  of  the 

“ Land  Com- 


[The  proceedings  under  this  Notice  are  intended  to  be  carried  on  before  the 

Court.] 


Originating  Notice  of  application  to  Court  by  Landlord  to  fix  Fair  Rent. 


Landlord. 

Stating  specific 
nature  of  dis- 
agreement, . 


the  Landlord  of  the  above  holding,  haviug  demanded  that  the  Rent  of  the  above  holding 
should  be  increased  to  £ a year,  which  the  Tenant  has  declined  to  accept  [or  having  failed  to  come 

to  an  agreement  with  the  Tenant  as  to  the  Rent,  viz. : — 

apply  to  the  Court  for  an  Order  fixing  the  Fair  Rent  to  be  hereafter  paid  for  the  above  holding. 


To  ho  signed 
by  the  party  or 

the  application. 

The  Tenant.  To. 


Dated  this 

Signed, 
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Rule  24. Every  Originating  Notice  shall  designate  the  Court  selected,  either  the  Civil  Bill  Court  or  the  Land 

commission.  It  shall  be  first  served  on  the  opposite  party,  that  is  to  say,  on  the  landlord  or  tenant,  or  other  person 
00  “ ons  sought  to  be  bound  by  the  decision  of  the  Court,  and  forthwith  after  such  service,  or  the  last  of  such 
°ervices,  if  more  than  one,  two  copies  thereof  shall  he  served  on  the  Clerk  of  the  Peace,  or  one  copy  on  the  Land 
Commission,  according  to  the  Court  selected. 

■ouje  25. Whenever  a notice  is  by  these  rules  required  to  be  served  on  the  Clerk  of  the  Peace,  two  copies 

thereof  shall  be  so  served  in  order  to  enable  the  duplicate  to  be  transmitted  as  hereinafter  directed. 

T*uje  26. The  copy  of  an  Originating  Notice  served  on  the  Land  Commission,  or  one  of  the  copies  served  on 

,1  cierk  of  the  Peace*  shall  be  endorsed  with  a statement  of  the  time  and  mode  of  service  of  the  party  or  parties 
tn  -ed  and  so  soon  as  an  Originating  Notice  has  been  served  upon  the  Clerk  of  the  Peace  or  the  Land  Commission, 
as  the'  case  may  be,  as  well  as  upon  the  party  or  parties,  the  matter  shall  be  deemed  to  be  in  Court  as  a case  to  be 
decided. 

Rule  54.— The  process  servers  of  any  county  or  riding,  or  the  summons  servers  of  any  Petty  Sessions  district, 

ije  empioyed  within  their  respective  districts,  to  serve  notices  under  the  Act,  whether  originating  or  otherwise, 
"r.f  e„ch  of  them  so  employed  shall  be  entitled  to  charge  one  shilling  as  a fee  for  the  service  or  services  of  each 
' whether  originating  or  otherwise,  for  which  fee  he  shall  be  bound  to  serve  a copy  on  the  party  or  parties,  and 
" " ’it  bv  post  one  copy  to  the  Land  Commission,  at  their  office  in  Dublin,  or  two  copies  to  the  Clerk  of  the  Peace, 
“ the  case  may  be,  the  party  employing  him  paying  the  postage,  if  any,  and  he  shall  be  forthwith  bound  to  endorse 
m,  the  copy  sent  to  the  Land  Commission,  or  one  of  the  copies  sent  to  the  Clerk  of  the  Peace,  the  time  and  mode  of 
rvice  of  the  party  or  parties  served,  and  he  shall  be  further  bound  to  endorse  on  the  original  the  time  and  mode  of 
service  as  well  of  the  parties  as  of  the  Clerk  of  the  Peace  or  Land  Commission. 

Rule  55.— It  shall  be  also  the  duty  of  process  servers  and  summons  servers,  when  required,  to  attend  in  Court 
and  prove  the  service  and  posting  of  notices. 


Served  on 
this 

Served  on 
this 


[This  Form  requires  a shilling  impressed  stamp,  and  the  original  must  be  lodged  with  the  Laud  Commission.] 


County 


Land  Law  (Ireland)  Act,  1881. 

Particulars— (The  following  particulars  must  be  accurately  filled  up.) 

Name  of  Landlord,  and  Residence  of  Land-/ 
lord,  if  known  - - - • - •/  — l I — 

Name  and  Residence  of  I landlord’s  Agent,/ 
if  any " ' L — 


Name  and  Residence  of  Tenant 


Post  Office  from  which  Tenant  receives  his' 
Letters - 


Holding- 


Electoral  Division. 


Poor  Law  Union. 


County. 


Name  by  which  Lands' 
are  known  on  Ord- 
nance Survey  Map.  _ 


Gross  Poor  Law  Valuation. 


Rent  of  Holding 


Area  in  Statute  Measure. 
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Originating  Notice  by  Landlord  and  Tenant  jointly  to  fix  Fair  Rent  with  consent  to  be  bound  by  Valuer 
or  Valuers,  to  be  appointed  by  the  Land  Commission. 

To  the  Land  Commission. 

We,  the  Landlord  and  Tenant,  apply  to  the  Court  for  an  order  fixing  the  Fair  Rent  of  the  above  Holding,  and 
we  consent  that  same  may  be  determined  by  Valuers  to  be  named  by  the  Land  Commission,  and  that  the  Land 
Commission  may  make  an  order  in  accordance  with  the  report  of  such  Valuers,  unless  cause  be  shown  to  the 
contrary,  within  10  days  after  the  service  by  the  Land  Commission  on  us  respectively  of  their  order  fixing  the  Fair 
Rent. 

And  we  further  agree 


Stato  agree- 
ment as  to 
game  and  as  to 
poor  rates  and 
county  cess. 


Dated 


Signature  of  Landlord,  or 
or  Solicitor  on  his  behalf 


Signature  of  Tenant  or  of  Solicitor' 
on  his  behalf 


day  of 


[The  Tenant’s  Signature  must  be  witnessed  by  a Clergyman,  by  a Solicitor,  by  a Commissioner  for  taking 
Affidavits,  or  by  a Poor  Law  Guardian,  but  the  Witness  must  not  be  in  any  case  a person  in  the  employment  of  the 
Landlord.] 

N.B. — An  Ordnance  Map,  with  the  boundaries  of  the  above  holding  coloured  thereon,  should  accompany  this 
form  at  the  time  of  lodgment  in  the  Land  Commission. 


Appointment  oe  Valuers. 

The  Land  Commission  hereby  names  Mr. ' 

and  Mr — L__ to  report  upon  the  Fair  Rent  of  the 

above  Holding. 


Dated  this 


day  of 

By  Order, 


Secretary. 


Report  of  Valuers. 

We,  the  Valuers  named  by  the  Land  Commission,  having,  to  the  best  of  our  skill  and  ability,  inspected  and 
examined  the  above  Holding,  and  all  alleged  improvements  thereon,  and  having  had  regard  to  the  interests  of 
Landlord  and  Tenant  respectively,  and  having  considered  the  circumstances  of  the  case,  Holding,  and  District 
do  hereby  Report  that  in  our  opinion  the  Fair  Rent  of  the  above  Holding  should  be  the  annual  sum  of 

Dated  this  day  of  188 


Signature  of  Valuer. 
Do. 


Form  No.  79. 


County 

No. 


Land  Law  (Ireland)  Acts,  1881  and  1887. 
Particulars — (The  following  particulars  must  be  accurately  filled  up.) 

Name  of  Landlord,  and  Residence  of  Land-  f 

lord,  if  known 


Name  and  Residence  of  Landlord’s  Agent,  f 
if  any 


Name  and  Residence  of 


■{ 


Post  Office  from  which  Lessee  receives  his\ 
Letters - -J 


Holding— 
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' Name  by  which  Lands'] 
are  known  on  Ord-  e 
nance  Survey  Map.  J 


Poor  Law  Union. 


Electoral  Division. 


Area  in  Statute  Measure. 

Rent  of  Holding. 

Gross  Poor  Law  Valuation. 

A.  R.  P. 

£.  S.  d. 

reference  to 
the  Poor  Rate 
Receipts  or 
from  the  Clerk 
of  the  Union. 


TThe  proceedings  under  this  Notice  are  intended  to  be  carried  on  before  the 
L Court.] 

Originating  Notice  of  Application  by  Lessee,  to  fix  Fair  Rent. 

I the  Lessee,  being  in  bond  fide  occupation  of  the  above  holding,  apply  to  the  Court  for  an  order  fixing  the 
fair  rent  to  be  hereafter  paid  for  the  above  holding,  which  is  held  under  a Lease  5 bearing  date  the 
day  of  made  by  to 

for  the  Term  of  at  the  yearly  rent  of  £ 

Dated  this  day  of  18  . 


State  either 
“Civil  Bill 
Court  of  the 
County,”  or 
“ Land  Com- 
mission,” at 
choice  of  party. 

Insert  these 
particulars 


Signed,  To  be  signed 

To  the  Landlord.  by  or  on  behalf 

* The  term  Lease  includes  an  Agreement  for  a Lease.  of  the  party  or 

parties  making 

. . the  application 

[This  Schedule  is  to  be  filled  up  by  the  Lessee  when  the  Poor  Law  Valuation  of  the  holding  0I.  his  or  their 

is  £10  or  over  £10  a year. — See  Rule  108.]  Solicitor. 


Schedule  of  Improvements 

in  respect  of  which  evidence  is  intended  to  be  produced,  or  which  are  intended  to  be  relied  on  by  the  Lessee 
as  having  been  made  by  him  or  his  predecessors  in  title,  with  the  dates  at  which  the  same  were  made  according 
o the  best  of  the  Lessee’s  knowledge  and  belief. 


Mode  of  Service  of  Originating  Notice.0 
per 

day  of  18 


Served  on 
this 


per 

day  of  18 

* See  Rules  24,  25,  26,  27,  28,  29,  35,  57,  58,  108, 109. 


The  opposite 
party. 


The  Land 
Commission  or 
Civil  Bill 
Court,  as  the 
case  may  be. 


E. 


County 

No. 


Land  Law  (Ireland)  Acts,  1881  and  1887. 
Particulars — (The  following  particulars  must  be  accurately  filled  up). 


Name  of  Head  Landlord,  and  Residence,  if) 
known  - . ...  .j 


Name  and  Residence  of  Head  Landlord’s 
Agent,  if  any 


Name  and  Residence  of  Middleman  - 

Post  Office  from  which  Middleman  receives) 
his  Letters j 

0.122. 
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•This  can  be 
ascertained  by 
reference  to 
the  Poor  Rate 
Receipts,  or 
from  the  Clerk 
of  the  Union. 


State  either 
“ Civil  Bill 
Court  of  the 
County,”  or 
“ Land  Com- 
mission,” at 
choice  of  party. 


* To  be  signed 
by  or  on  behalf 
of  the  party  or 
parties  making 
the  application, 
or  his  or  their 
Solicitors. 
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Part  of  Holding  not  Sublet. 


County. 

Poor  Law  Union. 

Electoral  Division. 

“Name  by  which  Lands'! 
are  known  on  Ord-  > 

Area  in  Statute  Measure 
of  part  not  sublet. 

Rent  under  Lease. 

Gross  Poor  Law  Valuation  of 
entire  lands  under  Lease. 

A.  R.  P- 

£.  s.  d. 

£.  s.  d. 

...  nl 

Of  part  sublet. 

A.  R.  P. 

[The  Proceedings  under  this  Notice  are  intended  to  be  carried  on  before  the  Court.] 

Originating  Notice  by  Middleman  who  claims  to  be  entitled  to  surrender  his  estate  in  a holding  part  whereof 
is  sublet,  of  application  to  ascertain  and  determine  the  Fair  Rent  of  the  part  not  sublet. 

1.  I hold  under  a lease  bearing  date  the  day  of 

made  by 
to 

for  the  term  of  at  the  yearly  rent  of  £ 

the  lands  of 


containing  a.  R.  P.,  of  which  the  lands  specified  in  the  heading  hereof  form 

a part. 

2.  The  rent  paid  by  the  sub-tenants  of  said  lands  has  been  reduced  by  or  with  the  sanction  of  the  Court,  so 
that,  when  added  to  what  would  be  the  fair  rent  of  the  part  of  the  holding  which  is  not  sublet,  it  is  of  less  amount 
than  the  rent  payable  by  me. 

3.  I apply  to  the  Court  to  ascertain  and  determine,  for  the  purpose  of  a surrender,  the  Fair  Rent  of  the  part  not 
sublet. 

Dated  this  day  of  18 

° Signed, 

To 


The  Head  Landlord  of  the  above  holding. 


Form  No.  1. 


F. 


County 

No. 


Redemption  of  Rent  (Ireland)  Act,  1891. 

Particulars. — The  following  particulars  must  be  accurately  filled  up— 

Name  of  Lessor  or  Grantor,  and  Residence,  r 

if  known ) 


Name  and  Residence  of  Lessor’s  or 
Grantor’s  Agent,  if  any  - - / 


Name  and  Residence  of  Lessee  or  Grantee  - ^ 

Post  Office  from  which  Lessee  or  Grantee/ 
receives  his  letters ( 


Holding— 
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Holding— 


County. 

Poor  Law  Union. 

Electoral  Division. 

Name  by  which  lands  are) 
known  on  Ordnance  j> 
Survey  Map.  J 

Area  in  Statute  Measure. 

Rent  of  Holding. 

Gross  Poor  Law  Valuation. 

A.  R.  P. 

£.  s.  d. 

£.  s.  d. 

Originating  Notice  of  application  by  a Lessee  or  Grantee  to  redeem  his  rent,  and  for  an  advance,  under  the 
Laud  Purchase  Acts,  to  carry  out  such  redemption,  or  in  case  of  the  Lessor  or  Grantor  not  signifying  his  consent 
thereto  in  the  prescribed  manner  and  within  the  prescribed  time,  to  have  a fair  rent  fixed. 


the  before-named  Lessee  (a),  make  oath  and  say  as  follows  : 

1.  The  foregoing  particulars  of  the  holding  are  true  to  the  best  of  my  knowledge  and  belief. 


(a)  Or  Grantee. 


2 I am  in  bona  fide  occupation  of  the  said  holding,  which  is  held  under  a lease  (&) 

bearing  date  the  day  of  , made  by 

for  the  term  of  at  the  yearly  rent  of  (c) 

3 I have  been  in  occupation  of  the  said  holding  and  paying  rent  therefor  since  the  year  18 

and  ’ (the  said  {d)  is  in  my  (e)  possession). 


4.  There  is  not  any  person  in  occupation  of  the  said  holding  as  Tenant  or  otherwise  save  as  mentioned  in  the 
following  Schedule : — 


Names  of  the  persons  in  occupation 
as  under-tenants  or  otherwise. 

Area  in  Statute 
Measure. 

Rent  (if  any) 
payable  by 
such  occupiers. 

When  payable. 

Tenure  or  nature  of 
occupancy. 

o 

A.  R.  P. 

£.  s.  d. 

(6)  Or  Grant. 


(c)  If  renew- 

and  particulars 
of  renewal 

(d)  Lease  or 

(c)  If  not,  state 
in  whose  pos- 
session. 


If  there  are  no 
under-tenants 
fill  in  the  woid 
“ none  " where 
marked*** 


5.  There  is  not  any  charge  or  incumbrance  affecting  my  interest  in  the  said  holding  save  those  specified  in  the 
following  Schedule  : — 


Schedule  containing  particulars  of  Mortgages,  Charges  created  by  deposit  of  Lease  ?r  otherrose, “ 
favour  of  the  Commissioners  of  Public  Works  m Ireland  affecting  the  Tenant  s interest  m the  Holding. 

Date. 

Name  and  Address  of 
Incumbrancer. 

Particulars  of  Incumbrance,  Mortgage,  or 
otherwise. 

Principal 
Sum  due. 

£.  s.  d. 

o 

6.  I apply  to  the  Court  of  the  Land  Commission  to  redeem  the  said  rent,  and  for  an  advance  under  the  Land 
Purchase  Acts  of  the  whole  capital  sum  payable  by  me  for  Such  redemption. 

7.  I have  not  obtained  from  or  (except  by  this  Notice)  applied  to  the  Irish  Land  Commission  for  an  advance 

of  any  sum  for  the  purchase  of  any  land, — 
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(a)  Or  Grantee. 


The  words  in 
■italics  may  be 
struck  out 
unless  the  De- 
ponent be  a 
Marksman. 

* State  by 
whom. 


(a)  Or  Grantor. 


8.  In  case  the  said  Lessor  (a)  shall  not  signify  his  consent  to  such  redemption  in  the  prescribed 

manner,  and  within  the  prescribed  time,  I apply  to  the  said  Court  to  be  deemed  a tenant  of  a present  tenancy  in 
the  said  holding,  and  for  an  order  fixing  the  fair  rent  to  be  hereafter  paid  for  same. 

Sworn  before  me  this  day  of  189 

at 

in  the  County  of  and  I know  the  Deponent,  the 

whole  of  the  foregoing  originating  notice  and  affidavit  having  been  first  read  over  to  the 
said 

hy°  and 

the  said 

appeared  perfectly  to  understand  the  same,  and  made  h mark  thereto  in  my  presence. 


If  the  Lessee  («)  wishes  to  be  represented  in  the  proceedings  by  a solicitor,  here  insert 

name  and  address  of  such  solicitor. 

Name 

Address 


The  Irish  Land  Commission. 

Whereas  the  Irish  Land  Commission  sealed  and  promulgated  an  Order  of  Delegation  as  follows,  that  is  to 
say 


day  the 


-day  of — 


Sub-  Commission , No.  . 

The  Irish  Land  Commission  hereby  appoints  that 


hereinafter  called  the  Legal  Assistant  Commissioner,  together  with  any  two  of  the 
namely, 


Esquire, 
following  persons, 


Esquires,  hereinafter 

called  Lay  Assistant  Commissioners,  shall  form  and  be  a Sub- Commission  for  the  following  District 
namely, 

The  Irish  Land  Commission  hereby  delegates  to  the  Legal  Assistant  Commissioner  and  to  any  two  of  the  said 
Lay  Assistant  Commissioners,  being  a Sub-Commission  hereby  formed  and  constituted  as  aforesaid,  power  to  hear, 
decide,  and  to  make  orders  in  the  cases  under  the  Land  Law  (Ireland)  Acts  of  1881  and  1887,  and  all  Acts 
incorporated  therewith,  within  the  said  District  , which  may  from  time  to  time  be  referred  by  the  Irish 

Land  Commission  for  decision  ; together  with  all  powers  (except  as  to  appeals)  which  the  Irish  Land  Commission 
itself  possesses  for  the  purpose  of  hearing,  deciding,  and  making  orders  in  all  such  cases  as  aforesaid, 
presents  P°WelS  hereby  dele8ated  shall  be  in  force  until  the  making  of  an  order  varying  or  rescinding  these 

Ihe  rescinding  of  these  presents  shall  not,  unless  otherwise  ordered,  prejudice  any  pending  case,  but  such  case 
may  be  continued  and  dealt  with  by  any  subsequent  Sub- Commission  as  if  these  presents  had  not  been  rescinded. 

And  whereas  one  of  fche  persons  above-named,  is 

. , T . . Now  the  Irish  Land  Commission  hereby  appoints  that 

tne  said  Legal  Assistant  Commissioner,  together  with  any  one  of  the  remaining  Lay  Assistant 

Commissioners,  shall  form  and  be  a Sub-Commission  for  the  above-mentioned  District  , and  hereby  delegates 
to  the  said  Legal  Assistant  Commissioner,  and  any  one  of  the  Lay  Assistant  Commissioners,  all  the  Powers  which 
by  the  above  recited  Order  were  delegated  to  the  Legal  Assistant  Commissioner  and  any  two  of  the  Lay  Assistant 
Commissioners.  J 

And  the  Powers  hereby  delegated  shall  be  in  force  from  the  date  hereof  until  the 
day  of  18  . 


Dated  this  day  of  18 


H. 

The  Irish  Land  Commission. 

da!t dan  of 

Sub-Commission,  No.  . 

The  Irish  Land  Commission  hereby  forms  and  appoints  a Sub-Commission  for 


which 
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which  shall  consist  of  the  following  Assistant  Commissioners,  namely 

(Legal  Assistant  Commissioner)  and 


The  Irish  Land  Commission  delegates  to  the  above-mentioned  Sub- Commission  power  to  hear,  decide,  and  make 
orders  in  the  cases  under  the  Land  Law  (Ireland)  Acts  of  1881,  1887,  and  all  Acts  incorporated  therewith;  which 
may  from  time  to  time  be  referred  thereto  by  The  Irish  Land  Commission  for  decision  ; together  with  all  powers 
(except  as  to  appeals)  which  The  Irish  Land  Commission  itself  possesses  for  the  purpose  of  hearing,  deciding,  and 
roakin"  orders  in  all  such  cases  as  aforesaid. 

The  powers  hereby  delegated  shall  be  in  force  until  the  making  of  an  order  varying  or  rescinding  these 
presents. 

The  rescinding  of  these  presents  shall  not,  unless  otherwise  ordered,  prejudice  any  pending  case,  but  such  case 
may  be  continued  and  dealt  with  by  any  subsequent  Sub-Commission  as  if  these  presents  had  not  been  rescinded. 

The  Land  Commission  reserves  power  to  authorise  the  exercise  by  any  two  members  of  the  Sub-Commission  of 
the  powers  hereby  delegated,  and  no  pending  proceedings  shall  abate  or  be  in  any  way  affected  by  such 
authorisation. 


I. 

The  Irish  Land  Commission 

day  the day  of 189 — • 

Sub-Commission,  No.  . 

The  Irish  Land  Commission  hereby  appoints  that 

Esquire, 

hereinafter  called  the  Legal  Assistant  Commissioner,  together  with  any  two  of  the  following  persons, 

namely, 


Esquires,  hereinafter 

called  Lay  Assistant  Commissioners,  shall  form  and  be  a Sub-Commission  for  the  following  District  , 

namely,^  Land  Commission  hereby  delegates  to  the  Legal  Assistant  Commissioner  and  to  any  two  of  the  said 
Lay  Assistant  Commissioners,  being  a Sub-Commission  hereby  formed  and  constituted  as  aforesaid,  power  to  hear, 
decide,  and  make  orders  in  the  cases  under  the  Land  Law  (Ireland)  Acts  of  1881  ^nd  1887,  and  all  Acts  incorporated 
therewith,  within  the  said  District  , which  may  from  time  to  time  be  referred  by  The  Irish  Land  Commission 
for  decision  ; together  with  all  powers  (except  as  to  appeals)  which  The  Irish  Land  Commission  itself  possesses 
for  the  purpose  of  hearing,  deciding,  and  making  orders  in  all  such  cases  as  aforesaid  . 

The  powers  hereby  delegated  shall  be  in  force  until  the  making  of  an  order  varying  or  rescindin0  these 

FeS  The  rescinding  of  these  presents  shall  not,  unless  otherwise  ordered,  prejudice  any  pending  case,  but  such  case 
may  be  continued  and  dealt  with  by  any  subsequent  Sub-Commission  as  if  these  presents  had  not  been  rescinded. 


J. 

Land  Law  (Ireland)  Acts. 


Judicial  Rents. 
Irish  Land  Commission. 


Circuit  No.  49. — Sittings  commencing  on  the  4th  day  of  January  1894. 

The  following  Sittings  have  been  arranged,  and  Lists  will  be  issued  as  soon  as  possible  for  the  several  Count:  es. 


Note. — Parties  are  required  to  bring  in  and  have  in  Court  their  stamped  Originating  Notices. 

Lists  of  the  Cases  to  be  heard  in  each  County  can  be  obtained  about  Three  Weeks  before  the  date  on  which  the 
Sub-Commission  sits,  by  applying  to  the  Secretary,  24,  Upper  Merrioh-street,  Dublin. 

Maps.— Notice.— The  Commissioners  will  in  future  provide  maps  for  the  use  of  the  Assistant  Commissioners,  so 
that  parties  will  not  be  required  to  lodge  copies  of  the  Ordnance  Sheets  at  the  hearing  as  heretoioie. 


Note. — When  Copies  of  Orders  Fixing  Fair  Rents  are  required,  it  will  be  necessary  to  qu^ 

Number  ” correctly,  as  given  on  this  List.  Forms  of  Requisitions  can  be  obtained  on  application  to  the  Secretary, 
24,  Upper  Merrion-street,  Dublin. 


(By  Order), 

John  H.  Franks,  Secretary,  irv,,. 

24,  Upper  Merrion-street,  Dunlin. 
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Sub -Commission,  No.  1. 


Chairman. — W.  F.  Bailey. 
Deputy  Registrar. — J.  N.  Mostyn. 


County. 

Place  where  Sitting 
will  Commence. 

Names  of  Assistant  Commissioners. 

Date  of  first 
Court  Sitting. 

Monaghan,  Longford,  Ar- 
magh, Cavan,  Louth,  | 

Armagh 

T.  MacAfee  and  C.  W.  Thompson 

February 

Down,  Meath,  Antrim  ( 
South,  Fermanagh,  Lon- 

Belfast  - - - - 

T.  Davidson  and  J.  Golding 

i 

January  - 

Cavan  - 

J.  Rice  and  S.  Byers 

January  - 

Sub -Commission,  No.  2. 


Chairman. — L.  Doyle. 

Deputy  Registrar. — John  Downing. 


County. 

Place  where  Sitting 
will  Commence. 

Names  of  Assistant  Commissioners. 

Date  of  first 
Court  Sitting. 

r 

Macroom  - - -I 

E.  R.  Bayly  and  J.  D.  Boyd 

4 January 

Kerry,  Cork,  Limerick,  Tip- 
perary,  Waterford,  Clare,  < 
and  part  of  Leinster 

Tralee  - 

J.  Haughton  and  J.  J.  O’ShaughnesSy 

January 

l 

Mitchelstown 

C.  R.  Butler  and  W.  Walpole  - 

4 January 

Sub-Commission,  No.  3. 


Chairman. — E.  Greek. 

Deputy  Registrar.— Wm.  MacGeagii. 


County. 

Place  where  Sitting 
will  Commence. 

Names  of  Assistant  Commissioners. 

Date  of  first  j 
Court  Sitting. 

f 

Manorhamilton 

R.  Garland  and  W.  Jeffcott 

January  - 

Galway,  Mayo,  Sligo,  Ros-  j 
common,  Leitrim,  Tyrone,  s 
Londonderry,  Donegal 

Galway  - - - ! 

H.  Johnston  and  J.  H.  M'Connell 

January  - - 

l 

Londonderry 

C.  O’Keeffe  and  T.  A.  Dillon 

January  - 
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Unions  Listed  during  following  Months. 


January. 

February. 

March. 

— 

— 

— 

— 

— 

January. 

February.  | 

March. 

— 

— 

— 

— 

January. 

February. 

March. 

— 

— 

— 

— 

0.122. 
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K. 

(Copy.) 

My  Dear  Lord  Chancellor,  Dublin,  24th  March,  1894. 

May  I ask  you  to  kindly  consider  the  following  subjects,  which  my  colleagues  have  requested  that  I should 
bring  under  your  notice  with  reference  to  the  number  of  applications  to  fix  judicial  rents  pending  in  the  Civil  Bill 
Courts,  and  to  the  practice  of  those  courts  in  a matter  which  I will  subsequently  refer  to. 

The  first  has  merely  reference  to  a statistical  question.  Having  regard  to  the  near  determination  of  the  first 
Statutory  term,  and  also  with  a view  to  the  pending  inquiry  before  a Select  Committee  of  the  House  of  Commons, 
the  officers  of  this  Departme.it  in  checking  the  books  have  called  the  attention  of  the  Commissioners  to  the  fact 
that,  while  the  outstanding  applications  to  the  Land  Commission  to  fix  judicial  rents  have  continuously  diminished 
since  1886  (from  over  58,000  on  that  date  to  3,000  on  the  31st  December,  1893),  the  records  appear  to  show  an 
increasing  number  of  undisposed-of  cases  in  the  Civil  Bill  Courts,  thus  in  1888  the  undisposed-of  cases  appeared 
to  be  2,992  ; in  1889,  4,169  ; in  1890,  4,309  ; in  1891,  4,461  ; in  1892,  4,632  ; and  on  the  31st  December,  5,022.  The 
Commissioners  doubt  the  accuracy  of  these  figures  and  are  inclined  to  think  that  the  outstanding  cases  in  the  Civil 
Bill  Courts  have  been  gradually  reduced  since  1888. 

But  to  give  a possible  reason  for  the  statistics  quoted,  the  54th  of  the  rules  of  the  Land  Commission,  issued 
in  1883,  in  accordance  with  Section  50  (1)  (c)  of  Land  Law  Act  of  1881  (“to  take  effect  and  be  in  force  in  the 
several  Civil  Bill  Courts  in  Ireland”)  provided  that: — 

“ It  shall  be  the  duty  of  the  clerk  of  the  peace  to  enter  every  originating  notice  in  a book,  to  be  called  the 
1 Land  Law  Act  Case  Book,’  in  consecutive  numbers,  and  also  to  transmit  the  duplicate  notice  received  by  him 
to  the  Secretary  of  the  Land  Commission  ; and  every  notice  served  on  the  clerk  of  the  peace  subsequently  in 
the  same  case,  shall  be  likewise  noted  in  the  said  book  under  the  same  number,  and  the  duplicate  thereof 
shall  be  transmitted  to  the  Secretary  of  the  Land  Commission.  It  shall  be  the  duty  of  the  clerk  of  the  peace 
xo  forthwith  transmit  to  the  Secretary  of  the  Land  Commission  certified  copies  of  all  orders  made  by  the 
judge  of  the  Civil  Bill  Court  under  the  Act.” 


This  rule  has  been  amended  by  adding  at  the  end  thereof,  “ or  the  Landlord  and  Tenant  (Ireland)  Act,  1870, 
or  any  Act  or  Acts  incorporated  with  the  said  Acts  or  either  of  them.”  Buies  of  4th  July  1887. 

It  appears  to  the  Commissioners  that  it  is  possible  that  the  seeming  present  arrear  may  be  due  to  the  clerks  of 
the  peace  having,  in  many  instances,  omitted  to  transmit  to  this  office  certified  copies  of  the  orders  made  by  their 
respective  county  court  judges  in  cases  which  came  before  them,  and  consequently  that  cases  disposed  of  have  not 
been  entered  in  the  books  of  this  Department. 

The  Land  Commissioners  have  no  jurisdiction  over  the  officers  of  the  county  courts,  and  although  on  several 
occasions  they  have  called  the  attention  of  the  officers  responsible  to  the  matter,  they  are  unable  to  require 
compliance  with  the  rule  in  question.  I would  therefore  suggest  that  it  would  be  advisable  to  obtain  the  co-opera- 
tion of  the  different  county  court  judges  in  the  matter  with  a view  to  obtaining  from  each  clerk  of  the  peace  a 
correct  return  showing  exactly  how  many  fair  rent  cases  actually  remain  to  be  disposed  of  in  the  Civil  Bill  Court 
of  the  county  in  which  he  acts.  Difficulty  will,  without  doubt,  arise  in  endeavouring  to  ascertain  how  matters 
stand  in  the  County  Cork  Civil  Bill  Courts,  owing  to  the  fire  at  the  Cork  Court  House,  but  it  is  possible  a means 
may  be  suggested  to  arrive  at  the  exact  number  of  applications  to  fix  rents  now  pending. 

I send  for  your  information  a return  which  has  been  prepared  from  the  information  on  record  in  this  office, 
showing  by  counties  to  31st  December,  1893,  the  number  of  applications  to  fix  fair  rents  lodged  in  the  Civil  Bill 
Court,  the  number  disposed  of,  and  the  arrear  outstanding  on  the  date  in  question. 

The  second  subject  which  I desire  to  bring  under  your  notice  has  reference  to  a matter  in  which  there  is 
apparently  some  difference  in  the  existing  practice  of  this  Department  and  some  of  the  Civil  Bill  Courts  with 
regard  to  the  reports  and  valuations  made  respectively  by  the  Lay  Assistant  Commissioners  and  by  the  valuers  for 
some  of  the  county  court  judges,  as  to  the  holdings  inspected  by  them. 

Owing  to  representations  made  by  the  Land  Commissioners  in  1890,  the  county  court  rules  of  that  year  (Order 
25)  contained  directions  to  the  valuers  for  the  county  courts,  that  in  making  their  reports  they  should  fill  up  and 
sign  the  form  thereby  prescribed,  and  also  prepare  a map  of  the  holdings  reported  upon,  and  should  forward  same 
to  the  clerk  of  the  peace. 

The  form  of  report  then  prescribed  was  practically  identical  with  that  which  had  been  adopted  by  the  Land 
Commissioners  for  the  reports  of  the  Lay  Assistant  Commissioners. 

In  accordance  with  the  6th  of  the  rules  made  by  the  Land  Commission  on  the  16th  January,  1890,  it  is  the  duty 
of  the  clerk  of  the  peace,  when  an  appeal  is  taken  from  the  decision  of  the  Civil  Bill  Courts,  to  transmit  to  the 
Land  Commission,  with  the  notice  of  appeal,  the  inspection  report  and  the  map  of  the  holding  made  by  the  court 


In  Land  Commission  cases  the  reports  of  the  Lay  Assistant  Commissioners  accompanied  by  the  map  to  which 
they  refer,  so  soon  as  the  judicial  rent  fixed  by  the  Sub-Commission  has  been  announced,  are  filed  in  this  Department, 
and  are  open  to  the  inspection  of  the  parties  or  their  solicitors,  and  copies  of  them  can  be  obtained  if  required. 
Similarly,  when  appeals  are  pending,  whether  from  a Sub-Commission  or  the  Civil  Bill  Court,  the  parties  are  at 
liberty  to  inspect  and  obtain  copies  of  the  reports  of  the  valuers  for  the  Land  Commission,  or  of  the  report  of  the 
valuer  for  the  Civil  Bill  Court. 

The  Commissioners  have,  however,  been  informed  that  applications  to  the  clerks  of  the  peace,  prior  to  the 
lodging  of  an  appeal,  for  copies  of  valuers’  reports  have  been  refused  on  the  ground  that  such  reports  are  con- 
fidential. 

The  Commissioners  adopt  the  course  of  giving  free  access  to  all  reports  when  lodged  in  their  Department, 
because  they  are  of  opinion  that  the  parties  concerned,  when  considering  the  question  as  to  whether  an  appeal 
should  be  brought,  prosecuted,  or  withdrawn,  should  have  means  of  knowing  what  facts  have  been  stated  in  these 
reports  with  reference  to  the  area  and  situation  of  the  holdings  inspected,  the  improvements  claimed,  the  valuation 
made  by  experienced  valuers,  and  other  circumstances  which  the  reports  must  indicate.  They  also  believe  that 
the  knowledge  that  their  reports  are  thus  open  to  inspection  tends  to  ensure  greater  accuracy  and  attention  to 
details  on  the  part  of  the  officers  who,  in  these  reports,  set  forth  the  result  of  their  inspection. 

Having  regard  to  the  facts  as  explained,  perhaps  you  will  kindly  see  your  way  to  suggesting  to  the  county 
court  judges  that  it  would  be  advisable  that  a general  direction  should  be  issued  to  the  clerks  of  the  peace  of  the 
several  counties,  that  they  should,  when  a rent  has  been  fixed,  allow  the  valuers’  reports  and  maps  to  be  inspected 
by  the  parties,  and  to  furnish  copies  of  same  when  required,  even  though  the  parties  may  not  have  appealed 

I would  also  ask  you  to  request  the  county  court  judge  to  direct  the  clerks  of  the  peace  to  be  more  careful  in 
drawing  up  the  orders  under  the  Land  Law  (Ireland)  Acts.  In  a very  large  number  of  cases  that  have  come 
before  the  Land  Commission  on  appeal  from  the  county  court  in  recent  years,  serious  errors  have  been  found  in 
such  orders.  In  numerous  cases  of  applications  by  leaseholders  under  the  Land  Acts  of  1887  and  1881.  to  have  a 
fair  rent  fixed,  the  orders  are  on  a wrong  form,  and  do  not  contain  the  necessary  adjudication  that  the  lessee  is  to 
stated  "^d  a t6nant  °£  a Present  tenan°y>  an'l  in  other  cases  the  acreage  or  former  rent  of  the  holding  is  incorrectly 

In  appeals  in  cases  of  claims  for  improvements  under  the  Landlord  and  Tenant  Act  of  1870,  it  sometimes  turns 
out  that  no  order  of  the  county  court  judge  is  forthcoming,  and  it  would  appear  from  correspondence  with  the 
Hand  Commission,  that  some  clerks  of  the  peace  are  under  the  impression,  notwithstanding  the  language  of  the  19th 
bection  of  the  Landlord  and  Tenant  Act  of  1870,  that  there  is  no  obligation  on  them  to  draw  up  any  decree  in  such 
cases  unless  it  is  prepared  by  the  solicitor  of  one  of  the  parties. 


The  Right  Honourable, 

The  Lord  Chaucellor  for  Ireland. 


Iam,  &c. 

(signed)  E.  T.  Bewley. 
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L. 

Improvements. — Adams  r.  Dunseath,  10  L.  It.  G. ; Walsh  v.  "Vincent,  23  G.  L.  T.  R.,  17 ; Mollan  v.  Keeran,  2.G. 
and  R.,  27. 

Town  Parks. — Killen  v.  Lambert,  10  L.  R.  G.,  362  ; Nelson  v.  Headfort,  18  L.  R.  0.,  407  ; McNamara  v. 
McNamara,  32  L.  R.  G.,  1 ; Caledon  v.  Archer,  18  G.  L.  T.  R.,  4 ; Perry  & Co.  v.  Goodbody,  C.  A.,  Judgment, 
February  1894. 

Pasture. — Westropp  v.  Elligott,  9 App.  Cases,  815;  O’Brien  r.  White,  16  L.  R.  G.,15 ; Fillham  v.  Gan7,26  L.  R.  G., 
678  • Harper  v.  Davies,  12  L.  R.  G.,  23  ; Drogert  v.  Hughes,  18  G.  L.  T.  R.,  37 ; Holmes  v.  Lauder,  22  L.  R.  G., 
47  ; Eiren  v.  Hamilton,  28  L.  R.  G.,  464  ; Byrne  v.  Hill,  30  L.  R.  G.,  603. 

Demesne  Lands. — Hill  v.  Antrim,  5 S.  L.  T.  R.,  70  ; Griffin  v.  Taylor,  16  L.  R.  G. ; Magner  v.  Hawkes,  32  L.  R.  G., 
285  ; Spencer  v.  Tedcastle,  31  L.  R.  G.,  411  ; Moore  v.  Batt,  32  L.  R.  G.,  68. 

Residental  Holdings. — Doyle  v.  Campbell,  G.  R.  9,  C.  L.,  95  ; Carr  v.  Nunn,  7,  G.  L.  T.  R.,  26. 

Mill  Holdings. — Foster  r.  Doyle,  30  L.  R.  G.,  623. 

Sub-letting. — M'Conchy  v.  Robertson,  18  L.  R.  G.,  483 ; Kennedy  v.  Essex,  28  L.  R.  (G.),  586 ; Wakefield  v. 
Robinson  30  L.  R.  G.,  547 ; Thompson  v.  Rossmore,  32  L.  R.  G.,  431  ; Bowman  v.  Catherwood,  28  L.  R.,  470  ; 
White  v.  White,  C.  A.,  Judgment,  1 February  1894  ; Cortallis  v.  Ward,  C.  A.,  Judgment,  April  1894  ; Cowell  v. 
Buchanan,  20  L.  R.  G.,  375. 


M. 

Forms  of  Report  used  by  the  Sub-Commissioners  from  1881  to  the  Present  Time. 

No. 

1.  Blue  Form. — In  use  from  April  1882  until  20th  May  1887. 

2.  White  Form. — Used  by  Court  Valuers  attached  to  Sub-Commissions  during  period  from  September  to 

December  1882. 

3.  White  Form.— From  20th  May  1887  to  31st  May  1888. 

4.  Pink  Form. — From  1st  June  1888  to  23rd  July  1888. 

5.  Pink  Form.— From  23rd  July  1888  to  end  of  December  1888. 

6.  Pink  Form. — From  January  1889  to  April  1889. 

7.  Pink  Form. — From  April  1889  to  April  1891. 

8.  Pink  Form.— From  April  1891  to  end  of  January  1893. 

9.  Pink  Form. — From  February  1893  to  present  date,  being  still  in  use. 

13th  April  1894. 


Irish  Land  Commission. 

Name  of  Landlord 

Name  of  Tenant 

County  of  

Record  No. 


Schedule  of  Improvements. 


Tenant’s  Improvements  which  have  been 
taken  into  consideration. 

Landlord’s  Improvements  which  have  been 
taken  into  consideration. 

Dated  this day  of 

Signature  of  Assistant  Commissioner 


Compared. 

A true  copy. 


4 Q 
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Irish  Land  Commission. — Valuers’  Report  as  to  Fair  Rent. 


Poor  Law  Valuation.  Present  Rent. 


County. 

No. 

Townland. 

Area. 

County  Cess,  | 
per  £. 

Poor  Rate, 
per  £. 

Short  notes  as  to  the  situation,  elevation,  aspect,  climate,  roads,  fences,  soil,  waste,  buildings  (distinguished 
between  slated  and  thatched). 


Landlord’s  improvements  allowed. 

Tenant’s  improvements  allowed. 

Other  circumstances  considered  worthy  of  notice. 


Arrangement  between  Landlord  and  Tenant  as  to  Local  Taxes,  taken  into  account  in  fixing  the  Fair  Rent. 


We  fix  the  Fair  Rent  at  - - - £. 


| Signatures  of  Valuers. 


Dated  this  day  of 
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3. 

Form  of  Schedule  referred  to  in  Rules,  20th  day  of  May  1887. 


Irish  Land  Commission. 

Particulars  of  Holding  to  be  filled  in  and  signed  by  the  Lay  Assistant  Commissioners  “ after  Inspection.”  In 
case  of  a difference  of  opinion,  a separate  Form  is  to  be  filled  in  and  signed  by  each  Assistant  Commissioner. 

County 

Record  No. 

Tenant 

Landlord - — — 


1.  Improvements  allowed  to  Tenant  to  be  stated  in 

detail. 

2.  Improvements  allowed  to  Landlord. 

3.  Buildings,  if  Landlord’s,  fair  annual  value. 

4.  Character  of  holding,  grazing,  tillage,  or  mixed. 

5.  If  grazing,  carrying  power. 

6.  If  tillage,  character  of  soil. 

7.  If  mixed,  area  of  tillage,  and  character  of  soil, 

and  area  of  pasture,  and  carrying  power. 

8.  Situation  as  to  Markets  and  Railways. 

9.  Special  incidents  of  holding. 

10.  Local  Rates. 


Compared. 

A true  copy. 


Form  of  Schedule  referred  to  in  Rules,  20th  day  of  May  1887. 

Irish  Land  Commission. 

Particulars  of  Holding  to  be  filled  in  and  signed  by  the  Lay  Assistant  Commissioners  “after  inspection.’’ 
case  of  a difference  of  opinion,  a separate  form  is  to  be  filled  in  and  signed  by  each  Assistant  Commissioner. 


1.  Improvements  allowed  to  Tenant  to. be  stated  ini 

detail.  * 

2.  Ditto  - ditto  - Landlord. 

3.  Buildings,  if  Landlord’s,  fair  annual  value. 

4.  Character  of  Holding  : — 

(a)  Grazing — Carrying  power,  and  proportion"' 

suitable  for  fattening,  dairy  or  store  S 
pasture.  J 

(b)  Tillage— Character  of  soil,  and  proportion! 

of  each  class,  1st,  2nd,  or  3rd.  / 

(c)  If  Mixed— Area  of  tillage  and  character  of  | 

soil,  and  area  and  description  of  pasture,  > 
and  carrying  power.  J 

5.  Situation  as  to  Markets  and  Railways. 

6.  What  Value,  if  any,  has  been  added  for  proximity. 

7.  What  Amount,  if  any,  has  been  deducted  in  conse-1 

quence  of  remote  position.  J 

8.  Special  incidents  of  holding. 

9.  Local  Rates. 


0.122. 


188 
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5. 

(Letters  designating  Class  or  Classes.) 

The  within  Schedule,  and  the  above  designation  of  class  of  holding  according  to  the  Schedule,  have, .in  my 
opinion,  been  accurately  filled  up. 

Signature  of  Legal  Assistant  Commissioner. 
day  of 18 


Amended  Form  of  Schedule  referred  to  in  Rule,  23rd  day  of  July  1888. 

Irish  Land  Commission. 

Particulars  of  Holding  to  be  filled  in  and  signed  by  the  Lay  Assistant  Commissioners,  “ after  inspection.”  In 
case  of  a difference  of  opinion,  a separate  form  is  to  be  filled  in  and  signed  by  each  Assistant  Commissioner. 

County Tenant 


Record  No. Landlord 


1.  Character  of  Holding  : — The  land  in  a holding  may  be  all  of  uniform  character,  or  it  may  consist  of  two  or  more 
of  the  qualities  of  land  indicated  in  the  following  Schedule,  which  should  be  carefully  filled  up  according  to 
the  facts.  The  acreage  of  each  class  of  land  found  in  the  holding  should  be  set  out  in  the  column  given  for 
the  purpose,  and  this  acreage  should  be  marked  off  and  coloured  with  a distinct  colour  on  the  Ordnance 
Survey  Map  of  the  holding,  and  also  marked  with  the  letter  or  letters  corresponding  with  same  in  the 
Schedule.  These  areas  should  be  stated  with  as  near  an  approach  to  accuracy  as  under  the  circumstances  is 
possible. 


Schedule  of  Classes  of  Land. 


Areas. 


Permanent  Pasture  Lands : — a.  r.  p. 

A.  Fattening  Land  ------------ 

B.  Dairy  Land 

C.  Store  Pasture,  suitable  for  feeding  young  cattle  and  sheep  - 

D.  Rough  and  mountain  grazing  - - - 


Tillage  Lands : — 

E.  1st  class  ; loamy  soil  of  good  depth  -------- 

F.  2nd  „ medium  soil 

G.  3rd  „ poor  thin  soil  - - - . - 

H.  4th  „ reclaimed  moor  or  mountain  ------ 

I.  Waste  --------------- 

(Description). 

Total  acreage  - - - 

2.  Carrying  power  of  Pasture  for  six  summer  months. 

3.  Winterage  carrying  power,  if  any. 

4.  Improvements  allowed  to  Tenant,  and  found  to)_ 

exist  after  inspection,  to  be  stated  in  detail.  J 

5 . Ditto  - ditto,  allowed  in  like  manner  to  Landlord. 

6.  Buildings,  if  Landlord’s,  fair  annual  value. 

7.  Cultivation — Is  holding  used  in  manner  best  suited ) 

to  its  productive  power,  and  does  the  soil  show  • 
traces  of  improvement  or  of  deterioration  ? J 

8.  Situation  as  to  Markets  and  Railways. 

9.  What  Value,  if  any,  has  been  added  for  proximity? 

10.  What  Amount,  if  any,  has  been  deducted  in  conse-1 

quence  of  remote  position?  / 

11.  Special  incidents  of  holding. 

12.  Local  Rates. 
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6. 

If  Tenancy  has  been  purchased  since  the  Land  Act,") 
1870,  give  date  and  amount  of  Purchase  Money  on  \ 
each  sale.  J 


Signature  of  Legal  Assistant  Commissioner. 

day  of 18 

Amended  Form  of  Schedule  referred  to  in  Rule,  23rd  day  of  July  1888. 

Irish  Land  Commission. 

Particulars  of  Holding  to  be  filled  in  and  signed  by  the  Lay  Assistant  Commissioners  “after  inspection."  In 
case  of  a difference  of  opinion,  a separate  form  is  to  be  filled  in  and  signed  by  each  Assistant  Commissioner. 

No.  of  Ordnance  Sheet 

County 

Record  No 


Tenant 

Landlord 


1.  Character  of  Holding. — The  land  in  a holding  may  be  all  of  uniform  character,  or  it  may  consist  of  two  or 
more  of  the  qualities  of  land  indicated  in  the  following  Schedule,  which  should  be  carefully  filled  up  according 
to  the  facts.  The  acreage  of  each  class  of  land  found  in  the  holding  should  be  set  out  in  the  column  given  for 
the  purpose,  and  this  acreage  should  be  marked  off  and  coloured  with  a distinct  colour  on  the  Ordnance  Survey 
Map  of  the  Holding,  and  also  marked  with  the  letter  or  letters  corresponding  with  same  in  the  Schedule. 
These  areas  should  be  stated  with  as  near  an  approach  to  accuracy  as  under  the  circumstances  is  possible.  The 
record  number  of  the  Holding  should  in  each  case  be  marked  on  the  Map,  and  where  more  than  one  Holding 
is  marked  on  the  Map,  a Schedule  of  Holdings,  with  the  record  numbers,  and  tenants’  names,  is  to  be  written 
on  the  right-hand  margin  of  the  Map.  The  exterior  boundaries  of  each  holding  must  be  carefully  marked 
on  the  Map. 


Schedule  op  Classes  op  Land. 


Areas. 


Permanent  Pasture  Lands : 

A.  1st  Class,  or  Fattening  Land  (dark  green)  ------- 

B.  2nd  „ or  Dairy  Land  (yellow) - ' - 

C.  Store  Pasture,  suitable  for  feeding  young  cattle  and  sheep  (red)  - - - 

D.  Rough  and  mountain  grazing  (brown)  -------- 

E.  Permanent  meadow  (blue)  - --  --  --  -- 

Tillage  Lands  (uncoloured) : 

F.  1st  Class  ; loamy  soil  of  good  depth 

G.  2nd  „ medium  soil  ---------- 

H-;  3rd  „ poor  thin  soil  - --  --  - ... 

I.  4th  „ reclaimed  moor  or  mountain  - 

K.  Waste - - - ' - 

(Description) 

Total  acreage  - - - 

2.  Carrying  power  of  pasture  for  six  summer  months. 

3.  Winterage  carrying  power,  if  anv  ? 

4.  Improvements  allowed  to  Tenant,  and  found  to) 

exist  after  inspection,  to  be  stated  in  detail.  / 

5.  Do.  do.  allowed  in  like  manner  to  Landlord. 

6.  Buildings,  if  Landlord’s  fair  annual  value. 

7.  Cultivation — Is  Holding  used  in  manner  best  suited) 

to  its  productive  power,  and  does  the  soil  show  1 
traces  of  improvement  or  of  deterioration  ? J 

8.  Situation,  as  to  Markets  and  Railways. 

9.  What  Value  (if  any)  has  been  added  for  proximity  ? 

10.  What  amount  (if  any)  has  been  deducted  in  con-) 

sequence  of  remote  position  ? J 

11.  Special  incidents  of  Holding. 

12.  Local  Rates. 


0.122. 


4 


Q 3 
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7. 


Amended  Form  of  Schedule  referred  to  in  Rule,  23rd  day  of  J ulv  1888. 


Ikish  Land  Commission. 

Particulars  of  Holding  to  be  filled  in  and  signed  by  the  Lay  Assistant  Commissioner  “ after  inspection.”  In 
case  of  a difference  of  opinion,  a separate  Form  is  to  be  filled  in  and  signed  by  each  Assistant  Commissioner. 

No.  of  Ordnance  Sheet 

County Tenant 

Record  No. . Landlord. 

Date  upon  which  Holding  inspected day  of. i 

1.  Character  of  Holding. — The  land  in  a Holding  may  be  all  of  uniform  character,  or  it  may  consist  of  two  or 
more  of  the  qualities  of  land  indicated  in  the  following  Schedule,  which  should  be  carefully  filled  up  according 
to  the  facts.  The  acres ge  of  each  class  of  land  found  in  the  Holding  should  be  set  out  in  the  column  given 
for  the  purpose,  and  this  acreage  should  be  marked  off,  and  coloured  with  a distinct  colour  on  the  Ordnance 
Survey  Map  of  the  Holding,  and  also  marked  with  the  letter  or  letters  corresponding  with  same  in  the 
Schedule.  These  areas  'Should  be  stated  with  as  near  an  approach  to  accuracy  as  under  the  circumstances  is 
possible.  The  record  number  of  the  Holding  should  in  each  case  be  marked  on  the  Map,  and  where  more  than 
one  holding  is  marked  on  the  Map  a Schedule  of  holdings,  with  the  record  numbers,  and  tenants’  names,  is  to 
be  written  on  the  right-hand  margin  of  the  Map.  The  exterior  boundaries  of  each  holding  must  be  carefully 
marked  on  the  Map. 


Schedule  op  Classes  of  Land. 


Areas. 

Permanent  Pasture  Lands  : 

A.  1st  Class  or  Fattening  Land  (dark  green) 

B.  2nd  „ or  Dairy  Land  (yellow) 

C.  Store  Pasture,  suitable  for  feeding  young  cattle  or  sheep  (red)  - 

D.  Rough  and  mountain  grazing  (brown)  ------- 

E.  Permanent  meadow  (blue)  - --  --  --  --  - 

A.  R.  P. 

Tillage  Lands  (uncoloured)  : 

F.  1st  Class  ; loamy  soil  of  good  depth  - 

6. 2nd  „ medium  soil 

H.  3rd  „ poor  thin  soil  - --  --  --  --  - 

I.  4th  „ reclaimed  moor  or  mountain  - - - . - 

K.  Waste - 

(Description) 

Total  acreage  - - 

2.  Carrying  power  of  pasture  for  six  summer  months. 

3.  Winterage  carrying  power,  if  any. 

4.  Improvements  allowed  to  Tenant,  and  found  tot 

exist  after  inspection,  to  be  stated  in  detail.  J 

5.  Do.  do.  allowed  in  like  manner  to  Landlord. 

6.  Buildings,  if  Landlord’s,  fair  annual  value. 

7.  Cultivation — Is  holding  used  in  manner  best  suited 

to  its  productive  power,  and  does  the  soil  show 
traces  of  improvement  or  of  deterioration  ? 

8.  Are  all  the  crops  grown  sold  or  consumed  on  the 

Holding  by  stock,  or  are  they  partly  sold  and 
partly  consumed  ? and  if  so,  state  in  what  pro- 
portion, if  possible. 

9.  Situation  as  to  Markets  and  Railways. 

10.  What  Value  (if  any)  has  been  added  for  proximity  ? 

11.  What  Value  (if  any)  has  been  allowed  for  free  Tur-\ 

bary,  commonage,  or  mountain  grazing  ? J 

12.  What  amount  (if  any)  has  been  deducted  in  con  1 

sequence  of  remote  position  ? / 

13.  Local  Rates= Average  Poor  Rate  in  £. 

„ County  Cess  in  £. 


14.  Special 
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14.  Special  incidents  of  Holding,  and  general  observa-") 

tions.  / 

15.  Who  attended  inspection  on  behalf  of  Landlord  ? 

Do.,  on  behalf  of  Tenant  ? 

To  be  signed  by  Lay 
Assistant  Commissioners. 

Dated  this  day  of  18 

16.  If  Tenancy  has  been  purchased  since  the  Land 

Act,  1870,  give  date  and  amount  of  Purchase 
Money  on  each  Sale. 

17.  Date  at  which  Pent  was  last  changed,  and  amount  ) 

of  change.  J 


To  be  Signed  by  Legal  Assistant  Commissioner. 


8. 


Particulars  of  Holding  taken  into  consideration  in  fixing  the  J udicial  Rent. 


Irish  Land  Commission. 

The  particulars  of  the  Holding  are  to  be  filled  in  and  signed  by  the  Lay  Assistant  Commissioners  “ immediately 
after  inspect:on,  and  before  the  Judicial  Rent  is  determined  with  the  Legal  Assistant  Commissioner.”  In  case  of  a 
difference  of  opinion,  a separate  form  is  to  be  filled  in  and  signed  by  each  Assistant  Commissioner.  All  areas  to 
be  given  in  Statute  Measure. 

No.  of  Ordnance  Sheet  : 

County  

Record  No. 

Date  upon  which  holding  inspected 


Tenant 

Landlord  

day  of 189 . 


Ditto,  on  behalf  of  Tenant  ? 

. Character  of  Holding.— The  land  in  a holding  may  be  all  of  uniform  character,  or  it  may  consist  of  two  or 
more  of  the  qualities  of  land  indicated  in  the  following  Schedule,  which  should  be  carefully  filled  up 
according  to  the  facts.  The  acreage  of  each  class  of  land  found  in  the  holding  should  be  set  out  in  the 
column  given  for  the  purpose,  and  this  acreage  should  be  marked  off  and  coloured  with  a distinct  colour 
on  the  Ordnance  Survey  Map  of  the  holding,  aud  also  marked  with  the  letter  or  letters  corresponding  with 
same  in  the  Schedule.  These  areas  should  be  stated  with  as  near  an  approach  to  accuracy  as  under  the 
circumstances  is  possible.  The  record  number  of  the  holding  should  in  each  case  be  marked  on  the  Map, 
and  where  more  than  one  holding  is  marked  on  the  Map  a Schedule  of  holdings  with  the  record  numbers, 
and  tenants’  names  is  to  be  written  on  the  right-hand  margin  on  the  Map.  The  exterior  boundaries  of  each 
holding  must  be  carefully  marked  on  the  Map. 


(1.) 


Permanent  Pasture  Lands  : — 

A'.  1st  Class  Fattening  Land  (green) 
A3. 2nd  „ „ „ „ 


Schedule  of  Classes  of  Land. 

Area  in  Statute  Measure. 
A.  R.  P. 


C1.  1st  „ Store  Pasture  (red) 

Cs.  2nd  „ „ „ 

C3. 3rd  „ „ „ „ 

D.  Inferior  Grazing  (brown) 

E1.  1st  Class  Permanent  Meadow  (blue) 


E!.  2nd  „ 


Tillage  Lands  (uncoloured)  : — 

F.  1st  Class  ; Soil  of  good  depth  - 

G.  2nd  „ medium  Soil  - --  --  --  --  - 

H.  3rd  „ poor  Soil  - --  --  --  --  -- 

I.  4th  „ very  inferior  Soil _ 

K.  Waste  - 

(Description), 

Total  acreage  - - - 

0.122.  4 Q 4 


Slate 
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State  generally  the  prevailing  soils  and  sub-soils  : — 


Permanent  Pasture  only : 

2.  For  what  purpose  is  the  pasture  most  suited  ? 

3.  Carrying  power  in  sums  or  collops  of  permanent! 

pasture  for  the  grazing  season,  stating  the  I 
months  during  which  that  season  usually  con-  ( 
tinues,  and  how  hay  is  provided.  J 

Cultivation.  Land  under  Tillage  or  Land 
worked  in  rotation,  including  that  part  of 
the  Meadow  or  Pasture  which  is  only  of  a 
temporary  character. 

4.  Give  approximate  area  under  each  crop  for  the 

year  in  which  inspected  and  the  rotation  of 
crops  stated  to  be,  or  which  appears  to  be, 
followed. 


5.  Is  holding  used  in  manner  best  suited  to  its  pro- 

ductive power,  and  does  the  soil  show  traces  of 
improvement  or  of  deterioration,  and  to  whom 
is  the  improvement  or  deterioration  to  be  attri- 
buted ? 

6.  Does  the  holding  or  any  part  of  it  require  to  be 

drained,  and  if  so,  how  much  of  the  holding  ? 
Mark  part  requiring  drainage  on  map  by  thin 
cross  parallel  black  lines.  Is  there  any  impedi- 
ment to  drainage  being  carried  out,  such  as 
want  of  outfall,  difficulty  of  providing  material, 
&c.  ? 

7.  Improvements  (excluding  buildings),  whether  made 

by  landlord  or  tenant,  which  are  at  present  a I 
bond  fide  benefit  and  suitable  to  the  holding  and  J" 
are  found  to  exist  on  inspection,  to  be  stated  in 
detail.  1 

8.  Buildings.  If  tenant's,  state  so;  if  landlord’s,  specify 

particulars  of  same  ; state  fair  annual  value, 
whether  they  have  been  kept  in  repair,  and  by 
whom. 

9.  Situation  as  to  Markets,  Bail  ways,  and  County) 

roads.  f 

10.  What  value  (if  any)  has  been  added  for  proximity,) 

or  what  amount  (if  any)  has  been  deducted  in  L 
consequence  of  remote  position.  J 

11.  Give  particulars  of  any  right  of  turbary,  com-') 

monage,  mountain  grazing,  or  seaweed,  and  state  • 
whether  turbary  i3  inside  or  outside  holding.  J 

12.  Local  Bates. — Average  Poor  Bate  in  £.  ) 

„ County  Cess  in  £.  j 

13.  Special  incidents  of  holding  such  as  aspect,  eleva-) 

tion,  and  water  supply,  and  general  observations.  / 


To  be  signed  by  Lay  ) 
Assistant  Commissioners  j 


14.  The  following  improvements  included  in  enumera-) 
tion  in  paragraph  No.  7 were  made  or  acquired  I 
by  the  tenant  or  his  predecessors  in  title  and  are  r 
exempted  from  rent.  J 


1 5.  What  value  (if  any)  has  been  added  for  any  of  the  ( 
rights  referred  to  in  answers  to  Query  No  11  ? J 


\ 

J 


day  of 


189 


10.  Upon 
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16.  Upon  what  assumption,  with  regard  to  the  respec-) 
tive  liabilities  of  landlord  and  tenant  as  to  rates  I 
and  taxes  mentioned  in  answers  to  Query  No.  12,  j 
has  the  judicial  rent  been  fixed  ? J 


To  be  signed  by  Legal 
and  Lay  Assistant  Commissioners. 


17.  If  tenancy  has  been  purchased  since  the  Land  Act,") 
1870,  give  date  and  amount  of  purchase  money  ;• 
on  each  sale.  J 


18.  What  changes  of  rent  have  been  proved  in  evidence  ? 


To  be  signed  by  Legal  Assistant  Commissioner  alone. 


9. 


Particulars  of  Holding  taken  into  consideration  in  fixing  the  Judicial  Rent. 


Irish  Land  Commission. 

The  particulars  of  the  holding  are  to  be  filled  in  and  signed  by  the  Lay  Assistant  Commissioners  “ imme- 
diately after  inspection,  and  before  the  judicial  rent  is  determined  with  the  Legal  Assistant  Commissioner.”  In 
case  of  a difference  of  opinion,  a separate  form  is  to  be  filled  in  and  signed  by  each  Assistant  Commissioner.  All 
areas  to  be  given  in  statute  measure. 

No.  of  Ordnance  Sheet, 

County Tenant 

Record  No. Landlord 

Date  upon  which  holding  inspected day  of 189 — ... 

Who  attended  inspection  on^ 
behalf  of  Landlord  ? J 
Ditto,  on  behalf  of  Tenant. 

1.  Character  of  Holding.— The  land  in  a holding  may  be  all  of  uniform  character,  or  it  may  consist  of  two  or  more 
of  the  qualities  of  land  indicated  in  the  following  Schedule,  which  should  be  carefully  filled  up  according  to 
the  facts.  The  acreage  of  each  class  of  land  found  in  the  holding  should  be  set  out  in  the  column  given  for 
the  purpose,  and  this  area  should  be  marked  off  with  a blue-coloured  line  on  the  Ordnance  Survey  map  of 
the  holding,  and  also  marked  with  the  letter  or  letters  corresponding  with  same  in  the  Schedule.  These 
areas  should  be  stated  with  as  near  an  approach  to  accuracy  as  under  the  circumstances  is  possible.  The 
record  number  of  the  holding  should  in  each  case  be  marked  on  the  map,  and  where  more  than  one  holding 
is  marked  on  the  map  a Schedule  of  holdings,  with  the  record  numbers  and  tenants’  names,  is  to  be  written 
on  the  right-hand  margin  of  the  map.  The  exterior  boundaries  of  each  holding  must  be  carefully  marked 
on  the  map  with  a red-coloured  line. 


1.  Schedule  of  Classes  of  Land. 


Grass  Lands : 

A.  1st  Class 


B.  2nd  „ 

C.  3rd  „ 


Area  in  Statute  Measure. 


A.  R.  1'. 


D.  4th  „ 

E.  5th  „ Mountain  and  unreclaimed  Bog  ------- 

F.  1st  „ permanent  Meadow  - 

G.  2nd  „ „ „ ...  - 

Land  in  Tillage  or  worked  in  rotation,  including  Pasture  or  Meadow  of  a tem- 
porary character : 

H.  1st  Class - 

I.  2nd  „ 

K.  3rd  „ 

L.  4th  „ reclaimed  Mountain  or  Bog  ------- 

X.  Waste  (description)  ----------- 

Total  Area  - - - 


0.122. 


4 R 


2.  For 
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2.  For  what  description  of  stock  is  the  grass  land  best! 

suited  ? J 

3.  Carrying  power  in  sums  or  collops  of  grass  land,' 

stating  the  months  during  which  the  season 
usually  continues,  and  how  hay  is  provided. 


4.  How  is  the  holding  used  ? 

5.  Does  the  soil  show  traces  of  improvement  or  of- 

deterioration,  and  to  whom  is  the  improvement 
or  deterioration  to  be  attributed  ? 

6.  Does  the  holding  or  any  part  of  it  require  to  be' 

drained,  and,  if  so,  how  much  of  the  holding  ? 
Mark  part  requiring  drainage  on  map  by  thin 
parallel  black  lines. 

7.  Improvements,  proved  in  court  (excluding  build-, 

ings),  whether  made  by  landlord  or  tenant, 
which  are  at  present  a bond  fide  benefit  and 
suitable  to  the  holding,  and  are  found  to  exist  j 
on  inspection,  to  be  stated  in  detail.  J 


8.  Buildings,  if  tenant's  state  so,  if  landlord’s  specify! 
particulars  of  same,  state  fair  annual  value,  I 
whether  they  have  been  kept  in  repair,  and  by  i 
whom  ? J 


9.  Situation 
roads. 


to  markets,  railways,  and 


>untyj 


10.  What  percentage  (if  any)  has  been  added  for 

proximity,  or  what  (if  any)  has  been  deducted 
in  consequence  of  remote  position  ? 

11.  Give  particulars  of  any  right  of  turbary,  common-, 

age,  mountain  grazing,  or  sea-weed,  and  state 
whether  turbary  is  inside  or  outside  holding,  j- 
What  amount  has  been  added  for  any  of  those 
appurtenances  ? 

12.  Local  Bates. — Average  poor  rate  in  £.  \ 

,,  county  cess  in  £.  J 

13.  Special  incidents  of  holding,  such  as  aspect,  eleva-\ 

tion,  and  water  supply,  and  general  observations.  / 


To  be  signed  by  Lay  \ 
Assistant  Commissioners.  J_ 


14.  — The  following  improvements,  included  in  enumera-" 

tion  in  paragraph  No.  7,  were  made  or  acquired 
by  the  tenant  or  his  predecessors  in  title  and  are 
exempted  from  rent. 

15.  For  what  rights  (if  any),  referred  to  in  answers  to-. 

Quex-y  No.  11,  has  an  addition  been  made  to  the  j> 
rent  ? J 

16.  Upon  what  assumption  with  regard  to  the  respective- 

liabilities  of  landlord  and  tenant  as  to  rates 
and  taxes,  mentioned  in  answers  to  Query  No.  12, 
has  the  judicial  rent  been  fixed  ? 


To  be  signed  by  Legal  { 
and  Lay  Assistant  Commissioners,  f 


17.  If  tenancy  has  been  purchased  since  the  Land  Act,v 

1870,  give  date  and  amount  of  purchase  money  l 
on  each  sale.  J 

18.  What  changes  of  rent  have  been  proved  in  evidence  ? 


To  be  signed  by  Legal  Assistant  Commissioner  alone. 
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N. 

Memorandum  as  to  Costs  of  Application  to  fix  a Fair  Rent. 

In  cases  where  rent  does  not  exceed  57 — With  one  valuer,  about  27  ; with  two  valuers,  21.  15s. ; with  two 
valuers  and  counsel,  about  4 7 

In  cases  where  rent  exceeds  51.,  but  does  not  exceed  157— With  one  valuer,  31.  10s. ; with  two  valuers,  47  10s. ; 
with  two  •valuers  and  counsel,  6 7 

In  cases  where  rent  exceeds  157.,  but  not  507 — With  one  valuer,  41.  10s. ; with  two  valuers,  51.  5s. ; with  two 
valuers  and  counsel,  8 7 10s. 

In  cases  where  rent  exceeds  507,  but  not  1007 — With  one  valuer,  87  ; with  two  valuers,  107  10s. ; with  two 
valuers  and  counsel,  137 

In  cases  where  rent  exceeds  1007 — With  one  valuer,  127  ; with  two  valuers,  157  ; with  two  valuers  and 
counsel,  207 

The  costs  of  appeal  are  identical  with  the  costs  of  a hearing  before  the  Sub-Commission,  save  that  the  appeal 
notice  bears  a stamp  of  10s.,  and  that  the  cost  of  obtaining  map  of  holding  and  valuation  comes  to  about  10s. 
more. 

In  leasehold  cases  the  solicitor’s  fee  is  increased  by  one-half,  but  the  above  figures  fairly  represent  the  probable 
costs  both  in  leasehold  and  yearly  tenancy  cases.  In  the  former  cases  the  costs  might  slightly  exceed  the  figures 
given  above. 


Irish  Land  Commission. 

Return  showing  the  Number  and  Strength  of  the  Sub-Commissions  from  time  to  time  since  the  passing  of  the 
Land  Law  (Ireland)  Act,  1881. 


From 

To 

Number  and  Strength  of 

Number  of  Assistant 
Commissioners. 

Sub-Commissions. 

Legal. 

Lay. 

4 October  - 

- 1881 

9 November 

- 1881 

4 Sub-Commissions  of  3 - 

4 

8 

10  November 

- „ 

6 December 

7 „ 3 - 

7 

14 

7 December 

13  April 

- 1882 

12  „ 3 - - - 

12- 

24 

14  April 

- 1882 

17  September 

- „ 

16  „ 3 - 

16 

32 

18  September 

- „ 

18  December 

- - 

17  of  3 members,  with  a valuer 
attached  to  each. 

17 

34 

5 January 

- 1883 

31  July 

- 1884 

17  Sub-Commissions  of  5 - 

17 

68 

1 August 

- 1884 

31  July 

- 1885 

10  „ 3 - - - 

10 

20 

1 August  - 

- 1885 

31  December 

- „ 

8 „ 3 - 

8 

16 

1 January  - 

- 1886 

8 March 

- 1887 

4 „ 3 - - - 

4 

8 

9 March 

- 1887 

5 May 

- „ 

2 of  5 members,  and  2 of  3 

4 

12 

6 May 

- „ 

25  August  - 

- „ 

4 Sub-Commissions  of  5 - 

4 

16 

26  August 

- „ 

23  November 

- „ 

6 „ 5 - - - 

6 

24 

24  November 

22  August  - 

- 1888 

10  „ • 5 - 

10 

40 

23  August  - 

- 1888 

31  December 

- „ 

5 of  7 members  and  5 of  5 

10 

50 

1 January  - 

- 1889 

22  August  - 

- 1889 

10  Sub-Commissions  of  7 - 

10 

60 

23  August  - 

- „ 

22  August  - 

- 1891 

8 „ 9 - - - 

8 

64 

23  August  - 

- 1891 

31  December 

- 1893 

4 „ 7 - - - 

4 

24 

1 January  - 

- 1894 

31  July 

- 1894 

3 „ 7 - - - 

3 

18 
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APPENDIX,  No.  2. 

PAPER  handed  in  by  the  Right  Hon.  Gerald  FitzGibbon,  p.c.,  29  May  1894. 
COURT  OF  APPEAL,  IRELAND.— “ JUDICIAL  STATISTICS,”  1882-93. 


Appeals  and  Cases  stated  from  Land  Commission. — Number  of  Judgments  entered  by  Registrar. 


Year.  j 

Affirmed. 

Varied.  ■ 

Reversed. 

Remitted,  i 

Revorsed 
Declaration.  1 

Case  Reserved. ! 

Total. 

1882 

11 

_ 

3 

1 

15 

1883 

2 

— 

1 

— 

2 

— 

5 

1884 

6 

— 

5 

— 

— 

12 

1885 

8 

— 

! 0)21 

— 

_ 

— 

29 

1886 

8 

6 

6 

_ 

_ 

20 

1887  - - j 

10 

_ 

4 

_ 

2 

_ 

16 

1888 

11 

1 

1 

- 

_ 

_ 

13 

1889  - - | 

6 

— 

2 

_ 

— 

8 

1890  - 

9 

— 

1 

— 

2 

_ 

12 

1891 

9 

— 

4 

_ 

_ 

_ 

13 

1892  - - 1 

17 

- 

12 

— 

_ 

— 

29 

1893  - 

27 

1 

8 

- 

3 

- 

39 

Total  - I 

124 

8 

68 

1 

3 

1 

211 

(')  Twenty-one  Consolidated  Appeals. 


Appeals  and  Cases  stated  by  Land  Commission. — Subjects  for  Consideration,  as  noted  by  Lord  Justice • FitzGibbon. 


(2j  Consolidated. 
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COURT  OF  APPEAL,  IRELAND.— LIST  OF  DECISIONS,  1882—94. 


Appeals  and  Cases  stated  from  Land  Commission. — Noted  by  Lord  Justice  FitzGibbon. 


Year. 

Landlord  (‘). 
Appellant. 

Tenant  Q). 
Appellant. 

Total. 

1882 

4 

8 

12 

1883 

3 

1 

4 

1884 

8 

2 

10 

1885 

2 

27  O 

29  (*) 

1886 

6 

4 

10 

1887 

9 

7 

16 

1888 

4 

6 

10 

1889 

2 

3 

5 

1890  -•  - 

8 

6 

14 

1891 

6 

6 

12 

1892 

18 

11 

29 

1893 

12 

27 

39 

1894 

8 

4 

12 

Totals  - - 

90 

112 

202 

Decisions  in  favour  of  Landlord  - 107 

Decisions  in  favour  of  Tenant  ..-----95 

202 


(')  Including  cases  stated  on  Landlord’s  application. 
(!)  Including  cases  stated  on  Tenant’s  application. 
(3)  Including  21  Consolidated  Appeals. 


0 122. 
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APPENDIX  TO  REPORT  FROM  THE 


APPENDIX  No.  3. 


PAPER  handed  in  by  Mr.  W.  F.  Bailey,  1 June  1894. 


Table  I.— EXCLUSIONS  FROM  THE  FAIR  RENT  PROVISIONS  OF 

Four  Classes  of  Lettings  are  excluded  : — (1.)  Where  no  Tenancy  is  created  ; (2.) 
(3.)  Lettings  to  present  Tenants  m certain  Cases  ; (4.)  Lettings  excluded  by  Agreeme: 


Nature  of  Exclusion  from  Fair  Rent  Provisions  of 
Land  Acts. 


1.  Where  no  Tenancy  is  Created. 
Agistment  lettings  : confers  merely  a right  of  grazing 


Conacre  lettings : for  a single  crop  ----- 

The  grantee  of  a fee  farm  grant  where  the  relation  of 
landlord  and  tenant  is  held  not  to  exist ; excluded  from 
the  Rent  Redemption  Act,  1891. 

A sub-letting  made  by  a tenant  who  had  not  power  to 
sub-let  is  void,  and  no  tenancy  is  created  in  the  intended 
sub-tenant. 

Examples  : a sub-letting  made  by  a lessee  under  a 
lease  with  a covenant  against  sub-letting  ; also  a sub- 
letting without  written  consent  made  since  1881  in  a 
holding  to  which  Act  of  1881  applies. 

The  purchaser  of  a tenancy  where  the  conditions  pre- 
scribed by  Section  1,  Act  of  1881,  though  applicable, 
have  not  been  complied  with,  may  be  excluded  from  the 
Provisions  of  the  Land  Acts.  The  landlord  may  con- 
tinue to  treat  the  vendor  as  still  tenant. 


2.  Lettings  to  Future  Tenants. 

A future  tenancy  is  a tenancy  beginning  after  the  passing 
of  the  Act  of  1881,  except  a tenancy  created  before  the 
1st  of  January  1883  in  a holding  in  which  a tenancy 
was  subsisting  on  the  22nd  of  August  1881.  Future 
tenancies  are  excluded  from  right  to  have  a fair  rent 
fixed. 

A present  tenancy  may  be  determined  by  the  termination 
of  the  estate  of  the  landlord  who  created  the  tenancy 
where  such  landlord  has  no  power  to  create  a tenancy  in 
the  lands  which  will  bind  the  succeeding  landlord.  In 
such  cases  if  the  tenancy  is  determined  on  or  after  the 
1st  of  January  1883  the  landlord  can  evict,  or  if  he 
acknowledges  the  tenant  and  allows  him  to  remain  in 
possession,  the  tenancy  becomes  a future  tenancy.  This 
results  where  a tenancy  has  been  created  by  a tenant  for 
life. 

So  also  where  the  lessor’s  estate  terminates  with 
the  lease  no  tenancy  is  created  on  its  expiration,  by 
virtue  of  the  21st  Section  of  the  Act  of  1881. 

In  such  a case  the  lessee  cannot  have  a fair  rent 
fixed  during  the  currency  of  the  lease  even  against 
the  lessor. 

Where  a middleman  is  ejected  for  non-payment  of  rent 
all  sub-interests  in  the  holding  under  him  are  destroyed. 
In  such  a case  if  a sub-tenant  attorns  to  the  head  land- 
lord on  or  after  the  1st  of  J anuary  1883  he  becomes  a 
future  tenant. 


Section  of  Statute  or  Legal 
Decision 

under  which  excluded. 


Act  1881,  s.  58,  sub-s.  (6)  - 


Act  1881,  s.  58,  sub-s.  (6)  - 


Kelly  v.  Iiattey  (Court  of 
Appeal),  27  I.L.T.R.  88. 


Act  1860,  s.  18,  as  inter- 
preted in  case  of  Jagoe 
v.  Harrington,  10  L.R. 
Ireland,  p.  335. 


Act  1881,  s.  2. 

Mr.  Cherry  in  his  notes  to 
Section  1 Act  of  1881 
(p.  224)  is  of  this  opinion 
and  refers  on  the  point 
to  the  case  of  Shine  v. 
Dillon  Ir.  R.I.  Com.  Law, 
p.  277. 


Act  of  1881,  s.  57. 


Act  1881,  s.  8. 


Sparrowv.  Hempemtall,  24 
I.L.T.R.  p.  65. 

Peyton  v.  Gilmartin,  28 
L.R.I.  378. 


Camming  v.  Barron,  19 
I.L.T.R.  38. 


THE-  LAND  ACTS. 
Lettings  to  future  Tenants  ; 


Observations,  and  Court  by 
which  decided. 


l These  are  not,  properly 
I speaking,  tenancies  ; the 
( possession  of  the  land 
J does  not  pass. 

Land  Commission  confirmed 
by  Court  of  Appeal. 


There  is  no  reported  case 
in  which  this  is  decided. 


See  also  case  of  Howell  v. 
Briscoe,  Cherry,  pp.  232, 
321. 


Land  Commission. 
Queen’s  Bench  Division. 


Court  of  Appeal. 


Court  of  Appeal. 


Mr.  Justice  Lawson  on  fan 
appeal  from  county  court 
judge. 
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Appendix;  No.  3.— Exclusions  from  the  Fair  Rent  Provisions  of  the  Land  Acts — continued. 


— - - 

Nature  of  Exclusion  from  Fair  Rent  Provisions  of  i 

Land  Acts. 

Section  of  Statute  or  Legal 
Decision 

under  which  excluded. 

Observations  and  Court  by 
which  decided. 

2.  Lettings  to  Future  Tenants — continued. 
Tenancies  created  by  a mortgagor  after  the  date  of  the 
mortgage  are  not  binding  on  the  mortgagee. 

Clarice  v.  Hall,  24  L.R.I. 
316. 

Court  of  Appeal. 

Mere  acquiescence  by  the  mortgagee  in  the  creation 
of  tenancies  by  the  mortgagor  does  not  render  them 
binding  on  him. 

O'Rourlce’s  Estate,  23  L.R.I. 
497. 

Clarke  v.  Nixon,  21 1.L.T.R. 
45. 

Mr.  Justice  Monroe. 

A tenant  of  a present  tenancy  may  enter  into  a lease  or 
contract  which  will  be  a surrender  by  operation  of  law 
of  his  present  tenancy,  and  the  creation  of  a new 
tenancy  which  will  be  a future  tenancy. 

Conroy  v.  Margins  of  Drog- 
heda, 28  I.L.T.R.  59. 

Court  of  Appeal. 

3.  Certain  Classes  op  Present  Tenants  excluded  : 

[A  present  tenancy  means  a tenancy  subsisting  at  the  date 
1 of  the  passing  of  the  Act  of  1881,  or  created  before 
the  1st  of  January  1883  in  a holding  in  which  a tenancy 
was  subsisting  at  the  time  of  the  passing  of  the  Act 
(Act  1881,  s.  57).] 

The  Land  Acts,  except  so  far  as  they  deal  with  com- 
pensation for  improvements  and  with  the  purchase  of 
holdings,  do  tu  t apply  to  the  following  classes  of 
tenancies  even  though  they  he  present  tenancies. 

Act  1881,  s.  58. 

Any  holding  which  is  not  “agricultural”  or  “pastoral” 
in  its  character,  or  “partly  agricultural  and  partly 
pastoral.” 

Act  1881,  s.  58;  Act  1870, 
s.  71. 

This  exclusion  comprises  what  are  termed  “non- 
agricultural  holdings.” 

It  includes  “residential  holdings.”  See  case  of 
Carr  v.  Nunn  (Donnell’s  Reports,  331).  See  also 
examples  collected  by  Mr.  Cherry,  p.  325. 

Where  part  of  the  holding  is  non-agricultural  (as 
for  example,  a mill)  the  entire  is  excluded. 

Boyle  v.  Foster,  30  L.R.I. 
623. 

Bradley  v.  Johnston,  3 L.R.I. 
632. 

Wall  v.  Eyre,  32  L.R.I.  475. 
(This  was  case  of  lease 
which  included  the  tolls 
of  a fair.) 

These  cases  were  decided 
by  the  Court  of  Appeal 
on  the  principle  laid  down 
by  Judge  O’Hagan  in  the 
case  of  Leonardo.  St. Leger 
Barry  (M‘Devitt’s  Rep. 
240). 

Demesne  lands : these  comprise  agricultural  or  pastoral 
lands  occupied  with  the  mansion  house  of  the  estate 
(Lord  Justice  Fitzgibbon  in  Griffin  v.  Taylor  16  L.  R.  I. 
203). 

Act  1881,  s.  58. 

Where  part  of  a holding  comprises  demesne  lands 
all  is  excluded. 

Judge  O' Hagan  in  Leonard 
v.  St.  Leger  Barry, 
M'Devitt,  p.'  2^0. 

It  is  not  necessary  that  the  landlord  of  demesne 
lands  should  be  an  owner  in  fee. 

Magnerv.  Hatches,  32  L.R.I. 
285. 

Court  of  AppeaL 

The  demesne  character  is  not  taken  away  by  the  ! 
giving  of  a fee  farm  grant  to  the  tenant,  or  by  the 
mere  fact  of  the  lands  being  demised  for  so  long  a 
period  as  to  negative  any  intention  of  resumption  of 
possession  by  the  landlord. 

Spencer  v.  Tedcastle,  32 

L.R.I.  411. 

j Court  of  Appeal. 

Home  farms : any  lands  being  or  forming  part  of  a home 
farm  which  may  be  defined  as  “ a farm  to  be  used  for 
the  convenience  or  advantage  of  the  landlord’s  residence, 
and  in  connection  therewith,  and  not  merely  as  an 
ordinary  farm  to  be  used  for  the  purpose  of  profit.” — 
Hamilton  v.  Sharpe  (20  L.  R.  I.  p.  239). 

Act  1881,  s.  58. 

0.122.  4 R 4 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


682 


APPENDIX  TO  REPORT  FROM  THE 


Appendix,  No.  3.— Exclusions  from  the  Fair  Rent  Provisions  of  the  Land  Acts — continued. 


Nature  of  Exclusion  from  Fair  Rent  Provisions  of 
Land  Acts. 

Section  of  Statute  or  Legal 
Decision 

under  which  excluded. 

Observations  and  Court  by 
which  decided. 

3.  Certain  Classes  op  Present  Tenants  excluded — 
continued. 

Town  parks : must  have  3 statutory  requisites : 

(a.)  Must  be  near  a city  or  town  ; 

(b.)  Must  bear  increased  value  as  accommodation 
land  over  and  above  the  ordinary  letting 
value  of  land  occupied  as  a farm  ; 

(c.)  Must  be  in  the  occupation  of  a person  living  in 
the  city  or  town  or  in  the  suburbs  thereof. 

Act  1881,  s.  58. 

A holding  having  these  characteristics  may  come 
within  the  Acts  if  the  tenant  can  show  that  it  is  let 
and  used  as  an  ordinary  agricultural  farm,  and  that  its 
inclusion  would  not  substantially  interfere  with  the 
improvement  or  development  of  the  town,  or  the 
accommodation  of  its  inhabitants  (Act  1887,  s.  9). 

User  as  a 2>asture  holding  will  not  be  sufficient  to 
bring  holding  within  Section  9,  Act  of  1887. 

MacNamara  v.  MacNamara, 
32  I.L.1. 1. 

Court  of  Appeal,  Walker, 
Chancellor ; Palles,  Chief 
Baron  ; Fitzgibbon,  L.J. 

Population  now  held  to  be  a defective  test  as  to 
whether  a place  is  a town. 

Archer  v.  Caledon,  28 
I.L.T.R.  4. 

Court  of  Appeal. 

Pasture  holdings : any  holdings  let  to  be  used  wholly  or 
mainly  for  the  purposes  of  pasture  if 
(a.)  valued  not  less  than  50 l.,  and 
(b.)  if  valued  under  50Z.  also  excluded  unless  the 
tenant  resides  thereon,  or  unless  it  adjoins  or 
is  ordinarily  worked  with  the  farm  on  which 
he  actually  resides. 

Act  1881,  s.  58. 

The  test  is  the  purpose  of  the  letting.  This  to  be 
gathered  from  the  lease  or  instrument  of  letting,  and 
if  these  are  silent,  from  the  nature  and  user  of  the 
land. 

Bewley,  J.,  in  Eivers  v. 

Hamilton,  28  L.R.I.  464. 
Court  of  Appeal  in  Byrne 
v.  Hill,  30  L.R.I.  603, and 
in  M‘  Cormick  v.  Loftus,  28 
I.L.T.R.  37. 

Court  of  Appeal. 

The  purpose  of  the  letting  may  also  be  deduced ; 
from  the  nature  and  character  of  the  land.  Thus 
where  the  holding  can  only  be  tilled  to  a limited 
extent  the  purpose  of  the  letting  is  held  to  be  mainly 
for  the  purposes  of  pasture. 

O'Brien  v.  White,  16  L.R.I. 
15. 

Court  of  Appeal. 

Labourers’  or  servants'  holdings  : any  holding  which  the 
tenant  holds  by  reason  of  his  being  a labourer  or  hired 
servant. 

Act  1881,  s.  58. 

Lettings  for  temporary  convenience,  or  to  meet  a tem- 
porary necessity,  either  of  the  landlord  or  of  the 
tenant. 

Act  1881,  s.  58. 

Holding  let  to  a tenant  during  his  continuance  in  any 
office,  appointment,  or  employment. 

Act  1881,  s.  58,  sub-s.  7. 

Any  cottage  allotment  not  exceeding  a half  of  an  acre 

Act  1881,  s.  58. 

Glebe  lands  under  Act  of  38  & 39  Viet.  c.  42  - 

Act  1881,  s.  58. 

In  addition  to  the  tenancies  specially  excluded  by  Sec- 
tion 58  of  the  Act  of  188  , in  the  following  cases  present 
tenants  are  also  excluded  from  the  fair  rent  sections  of 
the  Land  Acts. 

English  managed  holdings : in  which  the  permanent  im- 
provements have  been  made  and  substantially  main- 
tained by  the  landlord. 

Act  1881,  s.  8,  sub-s.  4. 

Purchaser  of  a present  tenancy  sold  for  breach  of  a 
statutory  condition. 

Act  1881,  s.  20. 

If  a tenant  who  has  been  ejected  for  non-payment 
of  rent  sells  his  equity  of  redemption,  the  purchaser 
cannot  at  any  future  time  apply  to  have  a fair  rent 
fixed  for  the  holding  (see  Mr.  Cherry’s  Land  Acts, 
p.  248). 

Act  1881,  s.  20. 

So  also  the  purchaser  of  a tenancy  sold  by  an 
assignee  in  bankruptcy  (Cherry,  p.  238). 

Act  1881,  s.  20. 
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Nature  of  Exclusion  from  Fair  Rent  Provisions  of 
Land  Acts. 

I Section  of  Statute  or  Legal 
Decision 

i under  which  excluded. 

Observations  and  Court  by 
which  decided. 

3.  Certain  Classes  of  Present  Tenants  excluded — 
continued. 

Reversionary  lease  : A lessee  is  excluded  where  a rever- 
sionary lease  of  the  holding,  or  of  part  of  the  holding, 
has  been  made  bona  Jvle  before  the  22nd  August  1881, 
either  to  a third  party  or  to  the  tenant  himself. 

Act  1881,  s.  21. 

Beamish  v.  Crowley,  16 
L.R.I.  279. 

Sproule  v.  Ramsey,  26 
I.L.T.R.  4. 

Court  of  Appeal. 
Court  of-Appeal. 

Where  the  landlord  has  the  right  to  resume  possession  : 
The  tenant  of  an  expired  lease  is  excluded  where  the 
landlord  can  satisfy  the  Court  that  he  desires  to  resume 
the  holding  for  the  bond  fide  purpose  of  a residence  for 
himself,  or  some  members  of  his  family,  or  as  a home 
farm  in  connection  with  his  residence. 

Act  1881,  s.  21. 

Present  tenancies  contracted  out  of  Land  Acts  : A tenant 
whose  aggregate  valuation  is  150/.  or  upwards,  can  con- 
tract out  of  any  of  the  provisions  of  the  Land  Acts. 

Act  1881,  s.  22. 

Thus,  where  a tenant  whose  valuation  was  over 
150/,,  entered  into  a lease  after  1881,  which  prevented 
him  from  getting  a fair  rent  fixed,  he  was  held  to  be 
bound  thereby. 

Ronaldson  v.  La  Touche,  24 
L.R.I.  344. 

Court  of  Appeal. 

Sub-letting  : A tenant  who  is  held  not  to  be  in  occupation 
of  his  holding  owing  to  a sub-letting  existing  at  the  date 
of  the  service  of  the  originating  notice  to  have  a fail- 
rent  fixed  is  excluded  unless — 

(a)  He  has  sub-let  with  the  consent  of  his  land- 
lord ; or 

(b)  The  sub-letting  is  to  labourers  employed  on  the 
holding,  and  does  not  exceed  half  of  an  acre  ; or 

(o)  The  sub-letting  is  of  a trivial  character. 

Act  1881,  s.  57. 
Act  1887,  s.  4. 

“Consent”  must  be  active  consent  - - - 

ifaconchy  v.  Robertson,  18 
L.R.I.  418. 

Court  of  Appeal. 

Knowledge  of  sub  letting  by  landlord,  even  where 
there  is  a covenant  against  sub-letting  in  the  lease,  and 
no  steps  have  been  taken  to  enforce  the  covenant,  is 
not  held  proof  of  consent. 

Kennedy  v.  Essex,  28  L.R.I. 
586. 

Court  of  Appeal. 

Where  there  is  a covenant  against  sub-letting,  unless 
with  the  written  consent  of  the  landlord,  a verbal 
consent  is  not  sufficient. 

Bowman  v.  Cathenvood,  28 

L.R.I.  572. 

Exchequer  Division. 

Triviality  ” depends  not  alone  on  the  area  of  the  ' 
part  subdet,  but  also  on  its  value.  Thus,  where  less 
than  one  acre  in  a holding  of  151  acres  was  sub-let  for  ; 
a tar  factory,  at  a rent  of  20/.  a year,  held  not  trivial.  1 

Martin  v.  Purcell,  28  L.R.I. 
470. 

Land  Commission. 

In  Kennedy  v.  Essex,  Court  of  Appeal  held  that  sub- 
letting of  five  houses  and  two  acres  of  land  in  holding 
of  109  acres  Irish,  not  trivial.  The  houses  brought  in 
a rent  of  18/.,  while  rent  of  entire  holding  was  300/. 
That  is  a sub  letting  amounting  to  6 per  cent,  of  the 
annual  rental  considered  substantial.  Doubtful  from 
judgments  if  sub-letting  of  two  acres  out  of  109  is  not 
sufficient  to  exclude. 

Kennedy  v.  Essex!-  28  L.R.I. 
586. 

Court  of  Appeal. 

Recently  the  Court  of 
Appeal  has  decided  two 
cases,  not  yet  reported, 
where  4j  acres  out  of 
162  acres  held  to  be 
trivial  {White  v.  White) ; 
and  four  acres  out  of 
161,  trivial  ( Ward)  v. 
Corballis). 

Where  part  of  a holding  is  sub-let  when  the  contract  of 
tenancy,  under  which  the  tenant  claims,  was  made,  no 
consent  of  the  landlord  is  effectual  to  give  the  necessary 
status  of  occupation  to  the  tenant : “ acquiring  a rever- 
sion is  not  sub-letting”  (Lord  Justice  Fitzgibbon  in 
Flannery  v.  Nolan). 

Flannery  v.  Nolan,  20  L.R.I. 
540. 

Thompson  v.  Rossmore,  32 

L.R.I.  431. 

Buchanan  v.  Cowell,  26 
I.L.T.R.  24. 

Court  of  Appeal. 
Court  of  Appeal. 
Land  Commission. 

4.  Exclusions  by  Agreement. 

Judicial  lease  : A lease  agreed  on  and  approved  of  by  the 
Court,  made  between  a landlord  and  tenant  of  a tenancy 
not  subject  to  statutory  conditions,  excludes  provisions 
of  the  Land  Acts. 

Act  1881,  s.  10. 

Fixed  tenancy : An  ordinary  tenancy  may  be  converted 
into  a fixed  tenancy  by  agreement  of  landlord  and  tenant. 
Such  tenancy  shall  be  held  under  a fee  farm  rent  which 
may  be  revised  by  the  Court  at  certain  intervals  of  not 
less  than  15  years. 

Act  1881,  ss.  11,  12. 
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TABLE  II.— RESTRICTIONS  ON  CLAIM  FOR  IMPROVEMENTS  UNDER  SECTION  4,  ACT  OF  1870, 
AS  INCORPORATED  WITH  THE  ACT  OF  1881,  UNDER  THE  DECISION  IN  ADAMS  #, 
DUNSEATH. 

A tenant,  not  subject  to  the  Ulster  custom,  on  having  a fair  rent  fixed,  is  not  entitled  to  exemption  from  rent 
on  his  improvements  in  the  following  cases  : — 

(1.)  Where  the  improvements  were  made  20  years  before  the  claim,  and  before  August  1st  1870,  except 
permanent  buildings  and  reclamation  of  waste  lands. 

(2.)  Where  the  improvements  were  prohibited  in  writing  by  the  landlord,  and  appear  to  the  court  to 
diminish  the  general  value  of  the  landlord’s  estate,  and  were  made  during  the  unexpired  residue  of  a 
lease  made  before  August  1st  1870,  or  within  two  years  after  that  date. 

(3.)  Where  the  improvements  were  made  in  pursuance  of  a contract  entered  into  for  a valuable  consideration 
therefor. 

(4.)  Where  the  improvements  were  made  in  contravention  of  a contract  in  writing.  A contract  prohibiting 
improvements  required  for  the  suitable  occupation  of  the  holding  shall,  however,  be  void. 

(5.)  Where  the  landlord  had  undertaken  to  make  the  improvements,  except  where  he  failed  to  perform  his 
undertaking  within  a reasonable  time. 

(6.)  Where  the  improvements  were  made  under  a lease,  or  written  contract,  made  before  1st  August  1870, 
which  expressly  excluded  the  right  to  compensation  for  improvements  on  quitting  the  holding. 

(7.)  Where  the  improvements  were  made  under  a lease  for  a term  certain  of  not  less  than  31  years,  or  in 
the  case  of  a lease  made  before  1st  August  1870,  for  a life  or  lives  where  such  lease  has  existed  for 
• 31  years  before  the  making  of  the  claim,  except  permanent  buildings,  reclamation  of  waste  lands 

and  unexhausted  tillages  and  manures. 


TABLE  III.— PRESUMPTION  AS  TO  OWNERSHIP  OF  IMPROVEMENTS  WITH  EXCEPTIONS 

FROM  SUCH  PRESUMPTION  WHERE  ULSTER  TENANT  RIGHT  DOES  NOT  EXIST. 

All  improvements  on  a holding  shall,  until  the  contrary  is  proved,  be  deemed  to  have  been  made  by  the  tenant 
or  his  predecessors  in  title. 

Exceptions  to  this  rule  where  the  improvements  were  made  before  1st  August  1870  : — 

(1.)  Where  the  improvements  were  made  before  an  actual  purchase  of  the  estate,  or  holding,  by  the 
landlord  or  his  predecessors  in  title. 

(2.)  Where  the  tenant  held  under  a lease. 

(3.)  Where  the  improvements  were  made  before  the  year  1850. 

(4.)  Where  the  holding  was  valued  at  more  than  £100. 

(5.)  Where  it  is  proved  to  have  been  the  practice  on  the  holding  or  the  estate  for  the  landlord  to  make  the 
improvements. 

(6.)  Where  from  the  entire  circumstances  of  the  case  the  court  is  satisfied  that  the  improvements  were  not 
made  by  the  tenant  or  his  predecessors  in  title. 
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TABLE  IV.— EXCLUSIONS  FROM  AND  RESTRICTIONS  ON  THE  FREE  SALE  PROVISIONS  OF 
THE  LAND  ACTS. 


Section  1 of  the  Land  Act  of  1881,  which  governs  the  sale  of  holdings  under  the  Land  Acts  applies  to  both 
11  present  ” and  “ future  ” tenancies.  The  section  does  not  apply  to  tenancies  in  the  following  holdings : 


— 

Holdings  Excluded. 

Section,  &c.,  under  which 
excluded. 

Holdings  under  Judicial  Leases 

Fixed  Tenancies 

Non-agricultural  holdings - 

Demesne  lands 

Home  farms 

Town  parks 

Pasture  holdings 

Labourers'  or  servants’  holdings 

Conacre  and  agistment  contracts 

Lettings  for  temporary  convenience  - --  --  --  -- 

Cottage  allotments 

Glebe  lands  - - - - , 

Holdings  under  existing  leases  — - - - - - - 

English  managed  holdings  (landlord  has  the  right  to  veto  sale)  - - - - ' 

Act  1881,  Section  10. 

Act  1881,  Section  11. 

Act  1881,  Section  58. 

- - ditto. 

- - ditto. 

- - ditto. 

- '-  ditto. 

- - ditto. 

- - ditto. 

- - ditto. 

- - ditto. 

Act  1881,  Section  21. 

Act  1881,  Section  1,  Sub-section  6. 

The  right  of  sale  is  subject  to  the  following  restrictions  : — 

In  a holding  subject  to  a statutory  term  where  a specified  value  has  been  fixed  at  the  commencement 
of  the  term  the  landlord  may  buy  at  that  specified  value,  should  the  tenant  serve  a notice  of  sale.  (Act 
1881 , s.  8,  sub-s.  5). 

Where  a holding  is  about  to  be  sold  and  a sum  of  money  is  due  to  the  landlord  in  respect  of  arrears  of 
rent  or  other  breaches  of  the  contract  of  tenancy,  the  landlord  may  serve  notice  of  his  claim,  and  failing 
agreement,  such  sum  shall  be  settled  by  the  court,  and  should  no  purchaser  give  the  same  or  a greater 
sum  the  landlord  shall  be  adjudged  the  purchaser  of  the  tenancy  at  that  sum.  (Act  1881,  s.  1,  sub-s.  16.) 
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PAPERS  handed  in  by  the  Right  Hon.  Gerald  FitzGibbon,  p.c.,  5 June  1894,  and  by  Mr.  Justice  Bewley,  July  1894. 


LAND  LAW  (IRELAND)  ACT,  1881. 


Irish  Land  Commission. — Court  of  Appeal. 

County  Antrim  ; Record  No.  18  ; Tenant,  David  Adams  ; Landlord,  Jane  Dunseath. 

Before  Mr.  Justice  O’Hagan,  Mr.  Commissioner  Litton,  and  Mr.  Commissioner  Yernon. 

Tuesday,  the  20th  day  of  February  1883. 

Whereas,  by  notices  dated  respectively  20th  December  1881,  the  landlord  and  tenant  herein  required  this 
case  to  be  re-heard  before  the  three  Land  Commissioners  sitting  together ; and  whereas  said  case  came  on  for 
re-hearing  at  Belfast  on  the  9th  day  of  January  1882  ; and  whereas,  by  order  dated  19th  January  1882,  the  Court 
ordered  that  the  order  of  the  Sub-Commission  be  varied  by  directing  that  each  party  should  abide  his  own  costs  of 
the  hearing  before  the  Sub-Commission,  and  affirmed  said  order  in  all  other  respects  ; and  whereas,  on  the  applica- 
tion of  the  landlord,  the  Court  stated  a case  for  the  consideration  and  decision  of  Her  Majesty's  Court  of  Appeal 
in  Ireland  in  respect  of  certain  questions  as  set  out  in  said  case  ; and  whereas  said  Court  of  Appeal  considered  that 
the  questions  as  presented  could  not  be  treated  solely  as  questions  of  law,  but  was  of  opinion  that  the  following 
questions  of  law  arose  in  the  case  stated,  viz. : — 

1.  What  is  the  meaning  of  the  term  “ improvements  ” in  the  ninth  sub-section  of  Section  8 of  the  Land 
Law  (Ireland)  Act,  1881  ? 

2.  Whether  the  terms  “ tenant  or  his  predecessors  in  title  ” in  same  sub-section  have  the  same  meaning 
respectively  as  in  the  seventh  section  of  same  Act  ? 

3.  Whether  the  provisions  of  the  final  paragraph  of  the  fourth  section  of  the  Landlord  and  Tenant 
(Ireland)  Act,  1870,  as  to  improvements  made  before  the  passing  of  that  Act,  are  applicable  to  such 
improvements  in  determining  fair  rent  under  the  eighth  section  of  the  Land  Law  (Ireland)  Act,  1881  ? 

4.  Whether  the  enjoyment  during  the  currency  of  a lease  of  improvements  made  by  a tenant  during 
such  lease  is  a compensation  by  the  landlord  within  the  meaning  of  the  ninth  sub-section  of  Section  8 of  the 
Land  Law  (Ireland)  Act,  1881  ? 

5.  Whether  the  lease  of  2nd  March  1846  excluded  the  tenant  from  any  interest  in  respect  of  the 
house  built  before  the  execution  of  that  lease  in  the  ascertainment  of  the  fair  rent  of  the  holding  under  the 
Land  Law  (Ireland)  Act,  1881  ? 

And  whereas  on  the  28th  day  of  February  1882  it  was  considered  and  declared  by  said  Court  of  Appeal,  n 
answer  to  the  first  of  said  questions  before  mentioned,  that  the  meaning  of  the  term  “ improvements  ” is  the  same 
as  in  the  Landlord  and  Tenant  (Ireland)  Act,  1870,  Section  70  ; and  as  to  2,  3,  and  5 of  said  questions,  that  they 
should  respectively  be  answered  in  the  affirmative,  and  that  the  fourth  of  said  questions  should  be  answered  in 
the  negative. 

And  whereas  the  case  came  on  again  before  this  Court  upon  this  day. 

Whereupon,  and  on  reading  the  case  stated  for  the  consideration  of  Her  Majesty’s  Court  of  Appeal  and  the  order 
of  said  Court  of  Appeal  made  thereon  : — 

It  is  ordered  that  the  judicial  rent  of  the  tenant’s  holding,  as  fixed  by  the  order  of  the  Sub-Commission  and 
affirmed  by  this  Court  on  re-hearing,  be  increased  by  the  sum  of  two  pounds  sterling  ip  respect  of  the  house  built 
on  the  holding  by  James  M‘Kee,  a former  tenant  and  still  existing  thereon,  and  that  accordingly  the  judicial  rent 
of  the  said  holding  be  the  sum  of  321.  15s.,  and  that  the  order  of  the  Sub-Commission  bearing  date  the  19th  of 
November  1881,  and  the  order  of  this  Commission  bearing  date  the  19th  of  January  1882,  be  varied  so  far  as  is 
requisite  to  give  effect  to  this  order. 

(signed)  Hugh  Pollock,  Registrar. 


J.  B. 

G.  W.  C. 


Certified  to  be  a True  Copy. 
W.  J.  Shaw, 

Keeper  of  Records. 


Land  Commission  Court. — Dublin,  20th  February  1883. 


(Before  Mr.  Justice  O’Hagan,  Mr.  Commissioner  Litton,  q.c.,  and  Mr.  Commissioner  Yernon,  d.l.) 


David  Adams,  Tenant ; Jane  Dunseatii,  Landlord. 

Mr.  Justice  O’Hagan. — We  have  had  this  case  and  four  other  cases  on  the  same  estate  put  into  the  list  for  final 
adjudication  as  to  the  judicial  rents.  The  estate  formerly  belonged  to  Lord  Mountcashel,  who  having  had  a valuation 
made  in  1842,  granted  leases  in  the  year  1846  in  the  case  of  David  Adams  and  some  of  the  other  cases  at  the  rents  so 
fixed  for  the  term  of  30  years  from  1st  November  1845.  These  leases  expired  in  November  1875.  Pending  the 
leases  the  reversion  had  been  purchased  in  the  Landed  Estates  Court  by  Mr.  Dunseath,  and  on  his  death  became 
vested  in  his  widow,  Jane  Dunseath.  After  the  expiration  of  the  lease  Mr.  Dunseath  had  the  lands  re-valued  and  the 
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vpnts  were  in  every  case  increased.  The  increased  rents  the  tenants  were  required  to  pay,  and  did  pay  accordingly, 
down  to  the  fixing  of  a fair  rent  under  the  Act  of  1881.  When  the  cases  were  heard  before  us  on  appeal  in  Belfast 
in  January  1882  occasion  was  taken  to  raise  several  questions  of  importance  on  the  construction  of  the  Land  Act  of 
1881  and  one  of  the  appeals,  that  of  David  Adams,  was  selected  by  counsel  on  both  sides  for  a statement  of  a case  to 
the  Court  of  Appeal  pursuant  to  Section  48,  Sub-section  2,  of  the  Act.  In  the  case  of  David  Adams  the  rent  under 
the  lease  was  26 1.  11s.  Grf.  This  was  raised  by  re- valuation  to  31 1. 17s.  6<Z.,  which  with  4/.  10s.  for  a piece  of  bog, 
made" 36/.  7s.  6cZ.  which  was  the  rent  payable  by  the  tenant  when  he  served  his  originating  notice.  The  Sub- 
Commissioners  fixed  the  fair  rent  at  30/.  15s.,  which  was  confirmed  subject  to  the  result  of  the  case  stated.  The 
statement  of  the  case  for  the  Court  of  Appeal  not  being  of  our  motion,  but  on  the  requisition  of  the  party,  we  were, 
of  course  bound  to  submit  to  the  Court  of  Appeal  the  questions  of  law  raised  by  the  counsel  for  the  party,  and  we 
did  so  in  the  very  language  of  Mr.  Holmes.  The  Court  of  Appeal,  however,  thought  that  their  decision  would  be 
better  arrived  at,  and  would  be  more  easy  of  general  application  if  the  questions  were  shaped  in  a more  abstract  and 
nurely  le"al  form,  and  not  with  reference  to  the  concrete  facts  of  the  case.  They  altered  the  frame  of  the  questions 
so  that  with  one  exception,  to  which  I shall  presently  advert,  the  decisions  are  decisions  upon  questions  of  the 
construction  of  the  statute  couched  in  general  terms.  The  questions  adjudicated  upon  by  us  in  Belfast,  and  dealt 
with  by  the  Court  of  Appeal,  are  three.  We  held  that  enjoyment  by  the  tenant  during  the  term  of  a lease  of 
improvements  made  by  him  or  his  predecessor  was  not  compensation  by  the  landlord  within  the  meaning  of  the 
9th  sub-section  of  Section  8 of  the  Act  of  1881.  The  Court  of  Appeal  were  unanimously  of  the  same  opinion. 
Secondly,  we  held  that  the  term  “ predecessors  in  title,”  which,  by  the  decision  in  Holt  v.  Harberton  had  been 
interpreted  to  mean  predecessors  in  respect  of  the  same  estate,  had  r “ il'~  j-  « o„u  o 


i the  construction  of  Sub-section  9 of 


Section  8 of  the  Act  of  1881,  the  more  extended  meaning  which  is  given  to  it  by  the  7th  section  of  the  Act  of  1881. 
TlDon  that  point  four  of  the  Judges  of  the  Court  of  Appeal,  that  is,  the  Lord  Chancellor,  the  Master  of  the  Rolls, 
the  Chief  Baron,  and  Lord  Justice  FitzGibbon,  were  of  opinion  thatjthe  extended^meaning  giveii  by  the  7th  section 


did  applv  in  construing  Section  8.  The  remaining  judges,  the  Lord  Chief  Justice,  the  Chief  Justice  of  the 
Common  Pleas  and  Lord  Justice  Deasy  were  of  opinion  that  the  restricted  interpretation  given  by  Holt  v. 
Harberton  still  governed  Section  8 of  the  Act  of  1881,  and  that  Section  7 of  that  Act  only  dealt  with 
compensation  on  quitting  the  holding.  The  third  question  was  whether  the  final  paragraph  of  Section  4 of  the  ^ Act 
■ -**’"•  ~ s applicable  to  the  fixing  of  a fair  rent  under  the  Act  of  1881.  There  v 
+1,0  rtofinif.inn  of  the  word  “ imnrovements.”  but  that,  a 


another  question  settled  by 


the  Court  of  Appeal,  namely,  the  definition  of  the  word  “ improvements,”  but  that,  as  I.  have  had  already  occasion  to 
noint  out  was  never  decided,  argued,  or  raised  in  the  Court  below.  If  raised,  it  could  only  receive  one  answer,  the 
meaning  being  defined  in  terms  by  the  Act  of  1870.  Besides  the  general  question  of  construction  there  was  one 
concrete  question  arising  out  of  the  facts  of  the  case.  It  appeared  that  before  the  granting  of  the  lease  of  1845 
McKee  the  then  tenant  from  whom  the  father  of  David  Adams  purchased,  had  built  upon  the  holding  a house  which 
still  exists  • rent  was  claimed  by  the  landlord  in  respect  of  that  house,  the  tenant  resisted  the  claim  on  the  ground 
tint  it  was  an  improvement  made  by  his  predecessor  in  title.  The  Lord  Chancellor,  the  Master  of  the  Rolls,  and  the 
Chief  Baron  haring  held  that  the  words  "predecessor  in  title”  had  the  extended  meaning  given  to  it  by  Section  7 
were  consequently  of  opinion  with  the  tenant.  On  the  other  hand,  the  Lord  Chief  Justice  and  Lord  Justice  Deasy 
having  held  that  the  term  had,  so  far  as  regards  the  fixing  of  a fair  rent,  the  restricted  meaning  given  to  it  by  Holt  i>. 
Harberton  were  consequent!,  v of  opinion  with  the  landlord.  Lord  Justice  FitzGibbon,  though,  on  the  general  question 
whether  the  terms  “ tenant  or  his  predecessors  in  title”  bear  the  same  meaning  in  Section  8,  Sub-section  J as  m 
Section  7,  he  had  stated  his  concurrence  with  the  Master  of  the  Rolls  and  the  Chief  Baron,  yet  on  the  particular 
point  of  the  case  which  I need  not  here  go  minutely  into,  conceived  himself  bound  to  hold  that  the  lease  of 
L, i March  1846  from  Lord  Mountcashel  to  James  McKee  precluded  the  tenant  from  being  regarded  as  having  any 
interest  in  the  house.  (His  Lordship  quotes  the  words  of  Lord  Justice  FitzGibbon  on  this  point.)  In  the  result, 
therefore,  a majority  of  the  Court  held  that  the  house  was  not  an  improvement  which  the  tenant  could  claim  » 
made  by  him  or  his  predecessor  in  title,  and  that  the  landlord  was  entitled  to  some  rent  in  respect  of  it.  By  that 
decision  we  are  bound,  and  we  fix  the  additional  rent  which  David  Adams  is  to  pay  m respect  of  the  house  at  2/  a 
vear  which  sum.  therefore,  will  be  added  to  the  judicial  rent.  The  peculiar  circumstances  connected  with  the 
building  of  this  house  in  relation  to  the  granting  of  the  lease  of  1846  do  not  exist  in  any  of  the  other  cases.  But 
we  have  been  asked  both  in  the  case  of  David  Adams  and  m the  remaining  cases,  to  give  effect  to  the  decision  of  the 
Court  as  regards  the  final  clause  of  the  Act  of  1870.  That  clause  is  as  follows : “ Where  the  tenant  has  made  any 
improvements  before  the  passing  of  the  Act  upon  any  holding  held  by  lnm  under  a tenancy  existing  at  the  time  of 
the  passing  thereof,  the  Court,  in  awarding  compensation  to  such  tenant  m respect  of  such  improvements,  shall,  m 
reduction  of  the  claim  of  the  tenant,  take  i>'to  consideration  the  time  during  which  the  tenant  may  have  enjoyed  the 
advantage  of  such  improvements,  also  the  rent  at  which  such  holding  has  been  held,  and  any  benefits  which  such 
tenant  may  l*ive  received  from  his  landlord  (expressly  or  impliedly)  of  the  improvements  so  made.  Apart  from 
this  sub-sec  cion  the  rent  at  which  a holding  has  previously  been  held  does  not  form  a circumstance  to  be  taken  into 
consideration  in  defining  the  interest  of  the  landlord  or  the  tenant  m fixing  a fair  rent  under  Section  8.  The 
previous  rent  is,  of  course,  important  evidence  in  any  case,  but  we  do  not  conceive  ourselves  justified  under  Section  8 
ni  making  a present  judicial  rent  in  any  degree  lower,  because  the  rent  had  been  too  high  m the  past.  But  when  we 
are  takinf  the  time  during  which  the  tenant  has  enjoyed  the  advantage  of  Ins  impunity  we  must  take  into  considenrtion 
in  connection  therewith  the  rent  the  tenant  lias  been  paying  Accepting  .K”?®?1?  £sf  cases  m2e 

Court  of  Appeal,  Mr.  Litton,  Mr.  Vernon  and  I have  come  to  the  conclusion  that  we  could  not  in  these  cases  make 
any  substantial  reduction  in  the  interest  of  the  tenant.  The  difference  would  be  so  trivial  that “ n„pThv  n? 
would  be  idle  to  make  any  alteration  in  the  amount.  All  the  judicial  rents,  therefore,  remain  as  fixed  on  appeal  by  us, 
SraWTOfMUtaMI.*-  pot  21.  for  the  house  I conclude  «y  toting 

attention  to  the  circumstance  pointedly  adverted  to  by  the  Lord  Chancellor,  namely,  that  the  question  of  the  Ulster 
Tenant°Riqht  Custom  was  not  .wised  it  the  case  of  David  Adams,  and  it  must  be  considered  a.  a dems.on  on  he 
general  law  apart  from  the  custom.  In  the  other  cases,  however,  on  reading  over  the  evidence  we  find  that  the 
existence  of  the  tenant-right  custom  as  applicable  to  those  holdings  is  distinctly  acknowledged. 

Mr.  W.  H.  Dodd,  instructed  by  Mr.  Caruth,  appeared  for  the  tenants.  Mr.  Hugh  Holmes,  Q.c.,  instructed  by 
Messrs.  Orr,  appeared  for  the  landlord. 
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APPENDIX,  No.  7. 

TABLE  Handed  in  by  Mr.  W:  Zd  'Baifey,  Legal  Assistant  Land  Commissioner. 

TABLE  V. 

Examples  of  Cases  where  Fair  Rents  have  been  recently  fixed  by  the  Sub-Commission  Court  in  which  Settlements 
had  been  agreed  to  between  the  parties  after  the  passing  of  the  Land  Act  of  1881  reducing  the  old  rents. 
The  Agreements,  not  having  been  filed  in  accordance  with  the  rules  of  the  Land  Commission,  were  not  binding 
between  the  parties,  and  the  tenants  were  entitled  to  come  into  Court  and  get  J udicial  Rents  fixed. 
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TABLE  handed  in  by  Mr.  Laurence  Doyle , Legal  Assistant  Land  Commissioner. 


TABLE  of  Cases  in  which  Judicial  Bents  were  Fixed  by  a Sub-Commission  after  Agreements  had  been  Signed 
but  not  Filed  in  the  Land  Commission  Office. 
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PAPER  handed  in  by  Mr.  Justice  Bewley,  24  July  1894. 


Land  Commission  Court. 


Waterford,  2G  April  1894. 

Before  Mr.  Justice  Bewley , Mr.  Commissioner  FitzGerald,  Q.c.,  and  Mr.  Commissioner  O'Brien. 


Estate  of  Henry  Villiers  Stuart. 


Mr.  W.  Hodnett  appeared  for  the  Tenants.  Mr.  W.  J.  Verlin  appeared  for  the  Landlord. 

Patrick  Moore,  sworn  and  examined  through  Richard  Mooney,  Irish  interpreter. 

1.  Mr.  Hodnett.’]  Ask  him  how  long  he  has  been  in  this  holding? — He  was  born  there. 

2.  Was  it  himself  or  his  father  put  up  the  dwelling-house .? — His  father  built  some  of  it  and  himself  built  the 
rest  of  it. 

3.  Did  he  build  the  remainder,  the  cowhouse,  stable,  and  piggery? — It  was  himself  built  them. 

4.  And  the  pair  of  iron  gates  ?— It  was  himself  built  all. 

5.  Did  he  do  any  reclamation  himself? — Yes. 

6.  How  much  ? — About  a perch. 

7.  Then  was  it  his  father  did  it  ? — It  was  his  father  reclaimed  the  remainder  of  the  7 acres. 

8.  Did  his  father  hold  under  an  old  lease  ? — He  had. 

9.  That  was  at  2 d.  a year  ? — Yes. 

10.  I presume  the  place  was  mountain  when  they  took  it? — It  was. 

11.  Does  he  remember  when  the  old  lease  fell  out  ?— He  does. 

12.  When  was  that ; was  that  about  35  years  ago  ? — About  that. 

13.  Then  the  rent  was  raised  from  2d.  to  18s.  9 d.  ? — That  was  it. 

13°.  Mr.  O'Brien.]  Was  it  2d.  an  acre,  or  2d.  altogether  ? 

13§.  Mr.  Holmtt.]  2d.  altogether. 

14.  Mr.  Verlin.]  Was  it  your  father  got  the  lease  ? — Yes. 

15.  Your  name  is  Pat  ? — John. 

16.  Who  was  Pat  Moore,  who  lived  at  Scrahan  ? — He  never  lived  at  Scrahan,  but  Rusheens. 

17.  Was  your  place  called  Scrahan  at  all  ? — It  was  never. 

18.  How  long  had  your  father  the  holding  you  have  now  at  2d.  ? — He  says  from  the  year  of  the  voting  until 
lie  died. 

19.  That  was  in  1826  ; when  did  he  die? — About  35  years  ago. 

20.  Mr.  Hodnett.]  Tell  him  now  this  is  the  second  holding.  When  did  he  get  this  ? — Yery  near  10  years  ago. 

21.  Did  he  know  it  before  that,  and  know  the  tenant  of  it? — He  says  he  did. 

22.  And  did  he  know  his  rent ; he  was  a relative  of  his,  I believe  ?— He  was  a relative,  and  he  knew  the  rent. 

23.  What  was  the  old  rent  ? — He  says  (hat  it  wa3  6 <7.,  and  then  there  was  a man  named  Foley  that  lived  half  a 
mile  down  from  him,  and  had  another  little  field  ; that  field  contained  1 acre,  and  there  was  a house  built  on  that 
field,  and  he  came  in  as  a son-in-law  to  Costine. 

04.  We  don’t  want  these  details  ; does  he  remember  when  the  rent  was  raised  ? — Fifteen  or  17  years  ago  it  was 
raised  to  51.  10s. 

25.  He  got  it  himself  10  years  ago  ? — Yes. 

26.  What  did  he  pay  Foley  to  get  in  ? — £12. 

27.  And  I suppose  some  arrears  of  rent  to  the  landlord  ? — Foley  paid  it. 

28  Did  he  pay  Foley  ?— He  says  he  did. 

29.  What  did  he  do  since  he  went  in  there  himself  ?— He  says  he  reclaimed  about  3}  acres  that  was  growing 
furze. 

30.  Did  he  do  any  fencing  ? —He  built  a few  perches. 

31.  Did  he  remove  two  old  ruins  that  were  there  ? — He  says  he  did. 

■ 2.  And  is  he  able  to  till  the  land  that  was  covered  theve?— He  says  he  is  not,  for  it  is  very  hard  to  get  it 
tilled  ; some  of  it  is  growing  grass  and  some  is  not. 

33.  Ask  him  had  Foley’s  people  reclaimed  the  land  from  being  originally  mountain  ? — It  was  all  a mountain. 

34.  And  did  Foley’s  people  reclaim  it  ? — He  says  they  did,  except  5 acres  20  perches  of  mountain,  and  that  is 
on  it  still  unreclaimed. 

35.  He  was  living  on  the  mountain  ? —He  was  living  quite  convenient  on  the  boundary. 

36.  Mr.  Verlin.]  Did  you  ever  hear  about  Michael  Costine  ? — He  says  he  did,  for  that  was  the  first  man  that 
had  the  land 

37.  Well,  I produce  the  lease  (produced).  Do  you  remember  when  Costine  died  ; how  long  had  he  it  for  the 
6 d.  ? — From  the  year  of  the  voting  until  he  died. 

38.  When  did  he  die  ? — He  cannot  exactly  tell. 

39.  Mr.  FitzGerald.]  About  how  many  years  ago  ? — 24  or  25  years  ago. 

40.  Mr.  Verlin.]  Whatever  time  he  died  the  rent  was  not  raised  until  1875  ?— Yes. 

41.  He  married  Foley’s  daughter  ? — Yes. 

42.  Foley  had  1 acre  1 rood  before  that  that  he  paid  5s.  for? — He  says  he  had,  but  he  thinks  it  was  himself  that 
fixed  that  between  them,  and  there  was  a house  on  it. 

43.  Used  he  not  pay  5s.  to  Dromana  for  it  ?— He  says  it  was  an  agreement  between  himself  and  his  brother. 

44.  Where  did  he  get  the  23/.  that  he  paid  to  get  this  holding  in  1887  ?— He  says  he  earned  the  most  of  it  with 
his  spade  and  shovel  through  the  country. 

45.  It  was  not  out  of  the  first  holding  he  earned  it?— It  was  not,  but  earned  it  round  the  country. 
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Richard  Mooney,  sworn. 

46.  Mr.  Rodmtl.]  You  valued  these  lands  ? — Yes  : 13s.  1 Id.  on  the  first  holding. 

47.  Mr.  FitzGerald.']  Is  that  as  it  stands,  or  allowing  for  reclamation  ? — As  it  stands,  sir. 

48.  Did  you  make  a gross  valuation  ? — I did  : 13s.  lie/. 

49.  What  is  your  net  valuation  ? — I mean  the  net  valuation  is  13s.  11<Z. 

50.  What  is  your  gross  ? — I made  no  gross. 

51.  How  can  you  make  a net  without  a gross  ? — Because  I think  the  land  is  only  worth  13s.  lie/. 

52.  Mr.  O'Brien.]  That  is,  the  land  in  its  natural  state  is  only  worth  13s.  lie/.? — Yes.  because  it  is  not  able  to 
grow  anything  except  with  artificial  manure  ; it  is  from  using  guano  and  manure  that  they  can  get  any  crop  at  all  off 
the  land. 

53.  Mr.  FitzGerald.]  The  second  holding  ? — £1.  8s.  9e7. 

54.  Mr.  Hodnett.]  I presume  you  arc  giving  the  tenant  credit  for  the  improvements  ? — Yes. 

55.  In  that  valuation  ? — Certainly. 

56.  Mr.  Verlin.]  How  much  credit  did  you  give  him  ; supposing  you  were  letting  the  two  holdings  to-morrow, 
what  would  you  put  on  them  as  rent  for  a new  comer  ? — About  21.  2s.  9 d. 

57.  Would  you  give  it  to  a stranger  the  same  as  to  Mr.  Moore  ? — Yes  ; becaus",  in  fact,  this  mountain  land, 
unless  a person  knew  it  and  was  living  quite  close  to  it,  it  was  almost  impossible  to  value  it.  It  is  not  from  the  land 
they  earn  it. 

58.  What  cattle  do  these  two  holdings  keep  ? — Morrissey  might  keep  two  cows,  but  then  I don’t  think  the  land 
would  be  able  to  support  so  many  cows.  If  they  were  trusting  to  the  land  alone  the  cattle  would  give  no  milk  ; he 
must  go  to  the  shop  and  buy  meal  for  them. 

59.  Would  it  keep  three  cows  ? — 1 don’t  think  so. 

60.  How  much  a cow  would  you  give  for  rent  on  that  land? — Supposing  the  cows  were  living  on  the  land  alone, 
they  would  run  dry  and  would  give  no  milk  at  all. 

61.  Supposing  the  land  could  feed  three  cows  ? — It  could  not,  I tell  you. 


Henry  Villiers  Stuart,  sworn. 

62.  Mr.  Verlin.]  How  much  land  have  you  on  hands  at  present  ? — My  father  has  about  1,200  acres. 

63.  And  you  look  after  that,  I believe  ? — Yes. 

64.  Have  you  looked  at  these  two  holdings  that  are  now  in  court  ? — Yes  ; on  the  18th  of  this  month. 

65.  As  to  the  small  holding,  what  do  you  consider  would  be  a fair  rent  for  it? — I consider  the  present  value  of 
the  small  holding  is  21.  os.  I made  an  allowance  of  10s.  for  want  of  water  in  a dry  summer. 

66.  The  second  holding,  what  do  you  consider  the  letting  value  of  that  ?— I worked  it  out  to  51.  7s.  I made  an 
allowance  in  that  case  of  1/.  for  want  of  water  ; he  has  about  400  yards  to  go  for  it  in  a dry  summer.  The  gross  value 
was  6/.  7s. 

67.  Mr.  FitzGerald.]  Did  you  see  the  reclamation  that  had  been  effected  there  ; could  you  form  any  estimate 
of  what  that  would  cost  per  acre  ? — It  is  the  result  of  a long  series  of  years’  work  ; it  is  not  reclamation  that  could 
be  done  in  a short  time.  I have  no  doubt  they  improved  it  from  time  to  time  ; I cannot  see  any  very  recent 
efforts. 

68.  You  could  not  form  any  idea  of  what  would  be  the  cost  of  bringing  it  into  a reclaimed  state  ? — I did  not 
work  it  out,  but  the  rate  of  wages  at  the  time  the  reclamation  was  made  was  very  different  from  what  it  is 
now.  I think  it  would  probably  cost  about  10/.  the  statute  acre. 

69.  Mr.  O'Brien  ] What  kind  of  land  is  it  ? — It  is  rather  a loose  soil  with  a shingly  subsoil ; it  varies  in  depth. 

70.  What  would  be  the  work  done  on  it  that  would  cost  10/.  an  acre  ?— They  would  have  to  stub  furze  ; I 
suppose  there  was  furze  on  it  before  ; and  take  away  stones  and  grub  it. 

71.  Mr.  Hodnett.]  I suppose  you  know  something  more  about  military  matters  than  agriculture  ? — No;  lam 
called  Captain  Stuart  to  distinguish  me  from  my  father.  I am  a militiaman. 

72.  You  will  succeed  to  the  estate  in  the  natural  course  of  events  ? — Yes. 

73.  And  you  are  interested  in  maintaining  the  rents  ? — I am  on  my  oath,  and  I am  asked  the  value  of  this 
land. 

74.  And  you  see  nothing  incongruous  in  being  asked  to  fix  a fair  rent  on  your  own  property  ? — Nothing,  any 
more  than  aski  ig  a tenant  to  give  his  fair  rent. 

75.  And  you  think  it  would  take  10/.  to  reclaim  this  land  ? — At  the  then  rate  of  wages. 

Mr.  Hodnett.]  Very  well,  then,  I will  accept  that. 


John  Morrissey,  Tenant ; If.  Villiers  Stuart,  Landlord. — John  Morrissey,  sworn. 

76.  Mr.  Hodnett.]  You  have  been  here  all  your  life  ? — I have. 

77.  And  your  father  was  there  before  you?-  My  father  was  there  before  me. 

78.  Was  it  you  put  up  all  these  improvements? — It  was. 

79.  And  built  all  the  fences? — Yes,  sir. 

80.  What  drainage  did  you  do  ? — I made  a lot  of  drains  ; the  surveyor  has  them. 

81.  Three  hundred  and  fifty-three  perches  ? — Yes. 

82.  The  surveyor  is  dead  ? — Yes  ; but  I was  keeping  the  chain,  and  he  wrote  it  down  for  me. 

83.  You  planted  some  trees  ? — I did. 

84.  Was  this  an  old  leasehold? — It  was  my  father  had  it,  and  my  grandfather. 

85.  When  did  the  lease  fall  out  ? — I think  it  was  18  years  ago. 

86.  Mr.  Laurence  Dennehy  was  then  the  agent  and  solicitor  to  the  property  ? — He  was.  Sixpence  a year  my 
father  used  to  pay  ; it  was  not  worth  more, when  my  father  got  it. 

87.  In  1883  you  got  this  ejectment  ( produced ) ? — Yes. 

88.  And  then  the  rent  was  raised  to  51. 10s.  ? — It  was. 

89.  The  first  receipt  for  51.  is  10th  December  1876  ? — I got  two  ejectments  then,  and  I have  the  wrong  one  here. 
This  appears  to  be  the  first  receipt  for  the  uew  rent  in  1870. 

90.  I suppose  you  pay  all  the  county  cess  ? — I did. 

91.  What  is  your  nearest  market  town  ? — Dungarvan  ; and  very  hard  to  get  out  of  the  place.  Eight  miles  from 
this  place  all  mountain  ; all  bleak  mountain,  and  some  of  it  not  reclaimed  yet. 

92.  It  would  cost  you  fully  what  Mr.  Stuart  said  to  reclaim  it  ? — I engage  Mr.  Stuart  himself  could  not  reclaim 
Mountstuart  for  the  same  money,  and  it  is  going  back  again.  My  father  killed  himself  and  myself  reclaiming. 

93.  Mr.  Verlin.]  You  are  after  swearing  to  the  court  that  this  holding  of  yours  was  all  black  mountain? — It  was 
all  black  mountain  when  my  father  got  it. 

94.  Do  you  rememb  jr  it  to  be  all  black  mountain  ? — I heard  my  father  saying  it. 

95.  How 
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95.  How  much  of  it  do  you  remember  to  be  black  mountain  ? — I reclaimed  two  acres  myself  out  of  the  black 

mountain.  . 

96.  How  much  is  black  mountain  now  ? — Two  acres  or  more. 

97.  And  you  say  you  reclaimed  two  acres? — Yes. 

98.  Did  your  father  tell  you  that  he  got  this  lease  in  1826? — He  did. 

99.  Did  you  hear  at  the  time  of  the  lease  that  it  was  “ The  dwelling-house  and  part  of  the  mountain  lands 
enclosed  aud  cultivated  by  Michael  Morrissey.”  Did  your  father  tell  you  it  was  cultivated  in  1820  ? — He  did  not. 

100.  Do  you  know  that  it  was  reclaimed  before  the  Sappers  and  Miners  came  around  ? — Some  of  it. 

101.  It  appears  on  the  map  as  cultivated  in  1842  ? — Some  of  it. 

102.  And  you  had  it  from  1826  to  1874  for  6</.  ? — Yes  ; and  I would  want  it  for  nothing  to  make  anything  out 


*\()3.  What  stock  have  you  on  it? — A couple  of  cows,  but  I have  to  feed  out  of  hands  at  the  door. 

104.  What  else  have  you  ?— I would  rear  a calf. 

105.  Do  you  keep  young  stock,  yearlings  or  sheep  ? — I do  not. 

106.  Have  you  not  a yearling  there  at  the  present  moment? — It  is  a yearling  now,  but  I must  sell  them,  I have 
no  feeding  for  them. 

107.  Have  you  not  two  yearlings  there,  and  a horse  t — I have  a horse  sometimes. 

108.  And  two  cows? — Two  cows  ; I have  not  a drop  of  milk  to  drink  from  them  and  won’t  until  next  July. 

109.  Mr.  O'Brien.]  What  buildings  did  you  make  on  the  place  yourself  ? — A dwelling-house  about  20 

110°  Anything  else  ? — I built  a cowhouse  about'  three  years  ago,  and  I built  a little  barn. 

111.  Mr.  Verlm.]  Have  you  any  land  besides  this? — There  is  a field  of  3 acres  on  Moreenane ; it  is  all 


the  same.  . . 

112.  What  is  in  the  Court  now  is  your  only  holding  ? — That  is  all. 

113.  And  you  have  lived  on  it  18  years  at  the  present  rent? — I did,  and  my  brothers  and  sisters  sent  me  money 
from  America,  and  I myself  earning  around  about  the  country. 

114.  Is  it  good  for  potatoes  ? — I have  a field  of  oats  and  I could  not  put  it  down  yet. 

115.  Is  it  good  for  potatoes? — It  is  not ; sometimes  we  would  have  one  along  with  all  the  manure  we  put  on, 
and  we  must  buy  5/.  worth  of  guano  for  every  little  acre  to  knock  a crop  out  of  it ; it  is  black  mountain. 


Richard  Mooney , examined. 

116.  Mr.  Hodnett.]  What  value  did  you  put  on  this  ?— 1 1.  12s.  4 \d. 

117.  Mr.  Verlin.]  Did  you  value  that  on  the  same  principles  as  the  last  ? — Yes. 

118.  But  you  would  not  tell  us  how  you  did  it,  it  is  a secret  ?—  By  the  quality  of  the  land. 

119.  Is  that  the  full  letting  value  ? — It  is  what  I would  let  it  for. 


H.  V.  Stuart,  examined. 

120.  Mr.  FerZln,]  Is  that  what  you  consider  the  present  letting  value  ?— Which  I consider  the  present  letting 
value.  I take  11.  off  for  a bad  approach  ; it  is  half-a-mile  to  the  public  road. 

121.  Mr.  Hodnett.]  Does  it  present  the  appearance  of  having  been  reclaimed  ? — Yes. 

122.  Have  you  any  doubt  that  it  was  in  black  mountain  ?— There  is  2|  acres  by  the  river  that  could  not  have 
ever  been  black  mountain,  and  I doubt  that  a great  deal  of  it  was  ever  black  mountain. 

123.  Does  it  not  present  evidence  of  having  been  reclaimed  ?— Oh,  it  does ; the  land  w 


s reclaimed,  of  course. 


JUDGMENT.— 27th  April  1894. 

Mr.  Commissioner  O’Brien.]  The  two  holdings  of  Patrick  Moore  and  that  of  John  Morrissey  are  of  the  same 
character,  and  have  practically  the  same  history  ; they  were  let  in  1826  at  a nominal  rent  of  6'/.  each,  and  after  1870 
Moore’s  rents  were  raised  to  18s.  9</.  and  bl.  10s.,  and  Morrissey’s  to  pi.  10s.  They  are  high-lying  mountain  farms 
and  in  an  exposed  situation,  difficult  of  access.  The  taxes  in  the  district  amount  to  6s.  in  the  pound.  The  tenants 
reclaimed,  fenced,  and  built  upon  these  holdings.  It  is  not  suggested  that  the  landlord  ever  spent  one  penny  upon 
them,  he  estimated  the  cost  of  the  tenant’s  reclamation  alone  at  10/.  an  acre,  and  I don’t  think  the  estimate 
excessive  for  this  class  of  land  and  work.  The  landlord  in  claiming  the  present  value  of  these  farms  as  rent 
relies  on  the  latter  part  of  the  4th  section  of  the  Land  Act  of  1870,  and  the  decision  in  Adams  v.  Dunseath  by 
which  it  is  the  law  that  the  time  during  which  a tenant  has  had  the  use  and  enjoyment  of  his  own  improvements  is 
to  be  counted  compensation  made  to  him  by  the  landlord.  I admit,  of  course,  that  this  is  the  law,  and  there  are 
cases  in  which  it  may  be  applicable.  But  while  the  judgment  in  Adams  v.  Dunseath  laid  down  certain  general 
principles  their  application  in  any  particular  case,  such  as  this  is,  as  Chief  Justice  May  pointed  out,  a matter  of 
valuation  to  be  entertained  by  an  intelligent  tribunal.  It  seems  to  me  that  this  doctrine  of  compensation  by 
enjoyment  cannot  apply  unless  concurrent  with  the  enjoyment  there  has  been  a benefit  received  by  the  tenant  by 
way  of  profit  on  his  outlay.  These  farms  have  been  created  by  the  tenants  at  a cost  which  is  quite  incommensurate 
with  any  return  that  has  been  obtained  or  could  be  now  expected  from  the  outlay.  They  were  not  reclaimed  for 
profit  in  a commercial  sense  but  for  existence  ; they  would  not  sell  for  what  the  landlord  estimates  was  spent  on 
reclamation  alone,  and  even  in  more  prosperous  times  could  not  have  returned  an  agricultural  profit,  much  less  so 
now.  The  tenants  who  won  these  holdings  from  the  mountain  could  not  rest  and  enjoy  the  fruits  of  then- 
labour,  for  the  evidence  and  the  report  shows  that  continuous  toil  and  unceasing  struggle  is  required 
to  prevent  the  lands  reverting  to  their  natural  condition  of  heath,  and  furze,  and  wild  mountain.  I cannot 
hold  that  the  tenants  have  been  compensated  in  any  sense,  legal  or  not ; nor  do  I think  they  have  had  much 
enjoyment  for  their  outlay.  One  of  the  tenants  admits  the  ownership  of  three  cows,  but  the  land  would  not  keep 
them,  and  we  are  not  to  fix  a rent  on  his  stock  or  capital,  but  on  his  holding.  In  my  opinion  no  length  of  tenure 
at  a nominal  rent  would  compensate  the  tenants  in  such  cases  for  their  outlay  and  improvements.  The  holdings 
have  been  created  at  a cost  in  excess  of  what  they  ever  would  have  sold  for.  They  were  maintained  and  preserved 
only  by  continuous  and  unremunerative  outlay  from  relapsing  into  barren  mountain  again.  The  taxes  are  so  high 
that  that  would  almost  constitute  a rent  in  an  economic  sense.  The  Sub-Commissioners  rents  appear  to  me  to  be 
too  high.  I think  the  rent  should  be  Patrick  Moore,  15s.  and  30s.,  Morrissey’s,  1/.  15s. 

Mr.  Justice  Bewlei/.]  In  this  case,  owing  to  the  difference  of  opinion  in  the  Court,  it  is  necessary  that  1 should 
state  very  briefly  the  reasons  which  prevent  Mr.  FitzGerald  and  myself  from  adopting  the  views  that  have  been 
expressed  by  Mr.  Commissioner  O’Brien.  As  to  the  law  of  the  case  as  stated  by  Mr.  O Bneu,  there  can  be  no 
doubt.  Under  the  concluding  paragraph  of  Section  4 of  the  Land  Act  of  ,1870  the  Court  was  bound,  when 
assessing  compensation  for  improvements,  to  take  into  consideration  in  reduction  of  the  claim  of  the  tenant,  hrst, 
the  time  during  which  he  had  enjoyed  the  improvements,  secondly,  the  rent  at  which  the  holding  had  been  let,  and, 
thirdly,  any  benefits  received  from  the  landlord  in  consideration  expressedly  or  impliedly  of  the  improvements,  By 
Section  3 of  the  Land  Act  of  1881,  Sub-section  9,  the  tenant  is  to  be  exempted  from  rent  on  improvements, 
in  respect  of  all  improvements  made  by  him  or  any  of  his  predecessors  in  title,  for  which, 
0.122.  4 U 2 m 
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in  the  opinion  of  the  Court,  the  tenant,  or  his  predecessors  in  title,  shall  not  have  been 
paid  or  otherwise  compensated  by  the  landlord  or  his  predecessors  in  title.  And,  as  mentioned  by  Mr.  O’Brien 
the  Court  of  Appeal  in  Adams  r.  Dunseath  (10  L.  R.  Ir.)  decided  that  this  concluding  part  of  the  4th  section  of 
the  Act  of  1870  should  be  acted  on  and  taken  into  account  by  the  Land  Commission  when  fixing  rents  under  the 
Act  of  1881 ; therefore  the  question  we  have  to  consider  in  this  case  is  how  far  this  principle,  so  well  established, 
is  applicable  to  the  cases  that  are  now  before  us.  First  we  have  two  cases  in  which  Patrick  Moore  is  tenant,  and 
as  they  are  somewhat  differently  circumstanced,  I shall  refer  to  the  second  of  these  cases  first.  In  that  case 
the  lands  were  held  under  a lease,  bearing  date  1st  May  1826,  made  by  the  then  Mr.  Villiers  Stuart,  of  Dromana, 
to  a man  of  the  name  of  Michael  Costine,  for  his  own  life,  at  a nominal  rent  of  (id.  a year.  It  appears  that 
prior  to  the  date  of  that  lease,  this  holding,  which  contains  a little  over  20  statute  acres,  had  been  reclaimed  by 
Michael  Costine,  and  had  been  enclosed  from  the  mountain,  and,  in  consequence  of  that,  apparently  he  was  given 
this  lease  at  this  nominal  rent.  The  lands  in  that  lease  and  the  subject  matter  of  the  holding  are  described  in 
these  words  : “ The  dwelling-house  and  that  part  of  the  mountain  of  Slievegrue,  called  or  known  by  the  name  of 
part  of  Rusheens,  enclosed  and  cultivated  by  the  said  Michael  Costine,  and  now  in  his  possession.”  What  happened 
then  was  that  for  50  years  Michael  Costine  and  his  successors  in  title  held  that  holding  at  practically  no  rent,  a rent 
of  C el.  a year.  On  the  expiration  of  the  lease,  which  did  not  apparently  take  place  until  about  1876,  the  rent  was 
fixed  at  51.  10s.  a year,  which  amounted  to  about  5s.  the  statute  acre,  and  that  continued  until  the  time  the 
proceedings  in  this  case  were  instituted.  Now  unfortunately  when  the  case  went  before  the  Sub-Commission,  owing 
to  some  press  of  business,  the  holding  was  only  valued  and  visited  by  one  of  the  Sub  Commissioners,  and 
the  case  was  disposed  of  practically  by  him  and  without  the  assistance  of  the  Legal  Assistant  Commissioner  to 
direct  him  on  the  question  of  law.  What  we  have  to  consider  now  in  this  particular  case  is,  was  the  enjoyment  of 
this  holding  for  50  years  at  a rent  of  6 d.  a year  compensation  for  the  entire  or  portion  of  the  improvements 
effected  by  the  original  lessee  or  his  predecessors  prior  to  the  date  of  the  lease.  On  that  point  the  Court  Valuers, 
gentlemen  of  very  great  experience,  have  made  a most  careful  valuation  of  the  holdiug,  and  estimate  the  fair  rents 
at  41.  5s.  if  the  improvements  were  not  taken  into  account.  And  we  know  that  if  the  rent  now  is  4/.  5.S.,  if  this  were 
in  the  hands  of  the  landlord  10  or  20,  or  30  years  ago,  the  fair  rent  would  have  been  a higher  sum.  Therefore  I 
think,  we  may  reasonably  conclude  that  Costine  and  those  who  succeeded  him  had  a holding  that  was  worth  at  least 
41.  or  41.  5s.  a year  for  nothing  a year  for  a period  of  50  years,  that  is  to  say,  that  practically  for  50  years  they  had  a 
profit  of  4/.  a year  out  of  the  holding.  It  seems  to  me  plain  to  demonstration  that  that  was  not  only 
partial  conpensation  but  complete  compensation  for  any  improvements  in  respect  of  this  holding.  In 
considering  this  case  and  the  other  two  cases  on  the  same  estate,  in  the  first  place  we  put  no  rent 
upon  buildings  at  all,  in  the  next  place  we  take  into  consideration  the  fact  which  is  undoubted, 
that  holdings  of  this  nature  require  continuous  expenditure  both  of  labour  and  manure  to  prevent  them 
from  reverting  into  their  natural  state  of  heather  and  furze.  But  taking  all  these  things  into  account,  which  was 
taken  into  account  by  the  Court  Valuers,  we  think  that  in  the  second  of  these  cases  4/.'a  year  would  be  a fair  rent : in 
doing  that  we  have  assessed  no  rent  upon  any  improvements  at  all  except  this  reclamation,  which  we  think  was  entirely 
paid  for  by  allowing  the  tenant  or  his  predecessor  to  remain  in  occupation  for  50  years  at  no  rent.  The  first  of  the 
cases  of  Patrick  Moore  is  somewhat  differently  circumstanced  ; no  doubt  there  was  a similar  lease  in  this  case,  but 
it  was  not  produced,  but  we  have  evidence  that  more  than  35  years  ago  the  lands  were  held  at  a nominal  i-eiit, 
something  about  2d.  or  6 d.  a year.  We  have  it  then  that  for  35  years  the  holding  was  held  at  a rent  of  18s.  9r7.  a 
year,  which  is  2s.  (id.  an  acre.  In  this  case  we  give  the  tenant  the  benefit  of  the  doubt  as  to  whether  the 
improvements  were  executed  before  a similar  lease  to  that  in  Michael  Costine’s  case,  and  we  simply  assume  as  we 
find  upon  the  evidence  that  the  improvements  at  any  rate  were  executed  more  than  35  years  ago,  and  we  find  that 
for  35  years  lie  held  this  land  at  a rent  of  18s.  9 <7.  The  Court  Valuers  estimate  that  the  fair  letting  value  for  a 
tan-  rent  would  be  £2  a year.  Under  these  circumstances,  and,  as  I said,  giving  the  tenant  the  benefit  of  the  doubt, 
m this  case  we  think  that  we  cannot  hold  that  the  improvements  have  been  entirely  compensated,  and  therefore  we 
hx  the  rent  at  1/.  10s.,  giving  a permanent  abatement  of  10s.  to  satisfy  any  improvements  that  have  been  not  already 
paid  tor  or  otherwise  compensated.  The  third  case  of  John  Morrissey  is  precisely  similar  to  the  second  case  of 
I atrick  Moore.  The  lands  there  were  held  originally  under  a lease  bearing  the  same  date,  1st  May,  1826,  made  to 
a man  named  Michael  Morrissey.  It  appears  from  the  description  in  the  lease,  that  these  lands  had  been  enclosed  and 
cultivated  and  reclaimed  prior  to  the  date  of  the  lease  by  Michael  Morrissey  ; they  were  let  to  him  for  his  life  for 
bd.  a year,  and  this  lease  seems  to  have  existed  for  precisely  the  same  time,  namely  for  a period  of  50  years  so  we 
have  an  enjoyment  of  this  land  for  50  years  at  a rent  of  6 d.  a year.  In  this  case  the  Court  Valuer  has  stated  that 
the  fair  rent,  not  taking  reclamation  into  account,  would  be  41.  10*.  a year.  Having  regard  to  all  the  facts  of  the  case, 
the  poor  nature  of  this  holding  and  all  its  drawbacks,  we  think  that  41.  a year  would  be  a fair  rent,  as  in  the  second 
of  Moore  s eases.  I need  only  say  in  conclusion  that  I fail  entirely  to  understand  why  improvements  of  this  nature 
cannot  be  satisfied  by  a long  holding  at  a nominal  rent;  it  seems  to  me  the  logical  conclusion  of  Mr.  O’Briens 
judgment  would  be  that  the  holding  ought  to  be  held  at  Od.  a year  for  ever,  otherwise  I see  no  alternative  at  all. 
Either  the  improvements  have  been  satisfied  by  holding  for  a length  of  time  at  a nominal  rent,  or  they  have  not 
been  satisfied  at  all  For  the  reasons  I have  stated,  we  are  of  opinion  that  in  two  of  the  cases  they  have  been 
entirely  satisfied,  and  m the  third  case  partially  satisfied. 
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PAPER  handed  in  by  Mr.  Justice  Bewley. 


Return,  according  to  Provinces  and  Counties,  of  the  Number  of  Applications  to  fix  Fail-  Rents  in  the  Land 
Commission  Court  which  have  been  excluded  from  the  provisions  of  the  Land  Law  (Ireland)  Act,  1881  and  1887, 
and  the  Redemption  of  Rent  (Ireland)  Act,  1891,  for  the  reasons  stated  herein,  together  with  the  Number  of 
Applications  Struck  Out  and  Withdrawn  from  the  Commencement  of  Proceedings  to  the  31st  March  1894. 

Note. — This  Return  does  not  include  decisions  in  Civil  Bill  Courts  or  Appeal  Cases. 
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APPENDIX,  No.  11. 


PAPER  handed  in  by  Mr.  Justice  Bewley. 


SUMMARY. 


Province. 

County. 

Not 

Agricultural  o 
Pastoral. 

Residential. 

Demesne 

Lands. 

Town 

Parks. 

Pasture 

Holdings 

j Holdings  held 
j by  Hired 
Labourers  o 
j Servants. 

j Temporary 
Convenience. 

Ulster  - 

Antrim  ... 

45 

3 

10 

3 

3 

21 

Armagh 

33 

3 

15 

1 

4 

7 

Cavan  - 

15 

3 

19 

4 

1 

1 

Donegal 

37 

4 

13 

3 

- 

7 

Down  - 

46 

2 

23 

- 

3 

12 

Fermanagh  - 

28 

7 

8 

8 

1 

5 

Londonderry  - 

19 

- 

- 

1 

1 

5 

Monaghan 

20 

2 

15 

- 

2 

3 

Tyrone  - - - 

44 

- 

26 

1 

1 

5 

Total  - - - 

287 

24 

129 

21 

16 

66 

Leinster 

Carlow  - 

10 

2 

18 

2 

2 

2 

Dublin  - 

20 

4 

2 

2 

1 

Kildare  - 

5 

- 

2 

4 

5 

2 

Kilkenny  ... 

26 

7 

7 

3 

- 

1 

King’s  .... 

8 

2 

9 

8 

1 

1 

Longford  ... 

11 

3 

13 

2 

1 

- 

Louth  .... 

19 

1 

4 

3 

2 

4 

Meath  - 

14 

2 

8 

8 

1 

4 

Queen’s  ... 

19 

4 

30 

7 

2 

7 

Westmeath  - 

15 

5 

6 

3 

_ 

1 

Wexford 

25 

5 

22 

- 

3 

2 

Wicklow  ... 

8 

2 

7 

2 

" 

3 

Total  - - - 

189 

37 

128 

44 

18 

31 

Connaught  - 

Galway  - 

57 

11 

29 

38 

3 

Leitrim 

9 

4 

13 

2 

- 

_ 

Mayo  - 

8 

8 

15 

30 

2 

_ 

Roscommon  - 

28 

1 

13 

13 

1 

1 

Sligo  .... 

19 

1 

9 

8 

1 

2 

Total  - - - 

121 

25 

79 

91 

8 

6 

Munster  - - i 

Clare  .... 

26 

? 

19 

20 

2 

2 

Cork  - 

41 

10 

53 

11 

4 

17 

Kerry  ...  - 

15 

4 

9 

7 

1 

6 

Limerick  ... 

27 

7 

3 

16 

2 

5 

Tipperary  ... 

25 

10 

19 

10 

1 

6 

Waterford  - 

20 

2 

3 

1 

- 

3 

Total  - - - 

154 

40 

106 

65  1 

10 

39 

ULSTER  - 

287 

24 

129 

21 

16 

66 

LEINSTER 

189 

37 

128 

44 

18 

31 

CONNAUGHT  - 

121 

25 

79  1 

91 

8 

6 

MUNSTER 



154 

40 

106 

65 

10 

39  I 

Total  - - - 

751 

126 

442 

221 

52 

142  | 

* Note. — The  Heading  “ Other  Causes  ’’  includes  a variety  of  causes  too  numerous  to  be  classified  in  separate  columns,  such  as:— 
“ Tenants  would  not  allow  inspection.”  “ Dismissed  by  consent.”  “ Applicant  refused  to  have  rent  fixed  unless  commonage  or 
turbary  was  included  in  area.”  ‘‘Tenant  ceased  to  have  interest  in  Holding,”  &c.,  &c. 
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PAPER  handed  in  by  Mr.  Justice  Bewley. 


SUMMARY. 


Not  in 

Occupation. 

Sub-lettings,  j 

Not  a 
present 
Tenant. 

Irregularity 

of 

Procedure.  J 

j udicial 
Kent 
already 
Fixed. 

Lands 
rield  under 

Other 

Causes. 

Grounds 
of  Dismissal 

specifically 

stated. 

Total 

Dismissed. 

Struck  Out 
and 

Withdrawn. 

Total 
Dismissed, 
Struck  Out, 
and 

Withdrawn. 

35 

37 

4 

9 

11 

18 

48 

247 

2,303 

2,550 

80 

16 

29 

7 

11 

33 

58 

297 

2,457 

2,75 1 

16 

22 

14 

23 

3 

6 

34 

161 

1,586 

1,747 

170 

33 

77 

21 

4 

59 

50 

478 

3,171 

3,649 

52 

22 

30 

14 

16 

28 

54 

302 

3,502 

3,804 

17 

18 

8 

22 

12 

14 

18 

166 

1,680 

1,846 

11 

6 

2 

3 

7 

14 

34 

103 

2,133 

2,236 

36 

24 

5 

14 

1 

22 

29 

173 

1,838 

2,011 

37 

7 

32 

4 

15 

51 

64 

287 

3,003 

3,290 

454 

185 

201 

117 

80 

245 

389 

2,214 

21,673 

23,887 

9 

5 

3 

8 

18 

14 

93 

462 

555 

10 

7 

1 

2 

5 

13 

6 

86 

359 

445 

10 

9 

3 

1 

4 

17 

4 

72 

419 

521 

22 

13 

5 

16 

11 

23 

22 

156 

780 

936 

16 

16 

4 

8 

5 

9 

5 

92 

551 

643 

6 

9 

5 

4 

2 

12 

3 

71 

511 

582 

8 

- 

- 

10 

64 

474 

538 

14 

8 

3 

1 

4 

9 

15 

91 

630 

621 

11 

8 

7 

3 

6 

20 

15 

139 

764 

903 

10 

11 

11 

1 

14 

21 

2 

100 
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668 

19 

14 

2 

7 

5 

13 

12 

129 

797 

926 

2 

1 

3 

3 

2 

6 

4 

13 

486 

529 

143 

105 

44 

54 

66 

171 

106 

1,136 

6,731 

7,867 

242 

92 

63 

66 

35 

99 

158 

897 

3,710 

4,607 

45 

23 

15 

27 

8 

19 

32 

197 

1,230 

1,427 

251 

106 

165 

70 

44 

77 

97 

873 

4,824 

5,697 

39 

52 

57 

174 

29 

45 

65 

518 

1,374 

1,892 

39 

14 

24 

48 

7 

16 

36 

224 

1,268 

1,492 

616 

287 

324 

385 

123 

256 

388 

2,709 

12,406 

15,115 

34 

18 

4 

4 

39 

28 

28 

231 

1,054 

1,285 

89 

22 

14 

22 

62 

58 

125 

528 

2,970 

3,498 

76 

36 

16 

22 

25 

59 

55 

331 

1,405 

1,730 

18 

13 

7 

12 

12 

43 

16 

181 

865 

1,046 

32 

20 

16 

9 

17 

14 

45 

224 

1,496 

1,720 

7 

6 

1 

8 

5 

17 

14 

87 

582 

669 

256 

115 

58 

77 

160 

219 

283 

1,582 

8,372 

9,954 

454 

185 

201 

117 

80 

245 

389 

2,214 

21,673 

23,887 

143 

105 

44 

54 

60 

171 

106 

1,136 

6,731 

7,867 

616 

287 

324 

385 

123 

256 

388 

2,709 

12,406 

15,115 

256 

115 

58 

77 

160 

219 

j 283 

1,582 

8,372 

9,954 

1,469 

692 

627 

633 

429 

891 

1 1,166 

7,641 

49,182 

56,8!3 
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APPENDIX  TO  REPORT  PROM  THE 


Appendix,  No.  11 — continued. 


PROVINCE  OF  ULSTER. 


COUNTY  OF  ANTRIM. 


PERIOD. 

Not 

Agricultural  or 
Pastoral. 

Residential. 

Demesne 

Lands. 

Town 

Parks. 

Pasture 

Holdiugs. 

Holdings  held 
by  Hired 
Labourers  or 

Temporary 

Convenience. 

Year  ended  22nd  August  - 

- 1882 

1 

- 1883 

_ 

- 1884 

1 

- 1885 

- 1886 

- 1887 

1 

- 1888 

- 1889 

10 

- 1890 

5 

3 

j 

- 1891 

10 

From  22nd  August  1891  to  31st 

March  1893 

Year  ended  31st  March  - 

- 1894 

l 

- 

1 

3 

Total 

45 

3 

10 

3 

3 

21 

COUNTY  OF  ARMAGH. 


Year  ended  22nd  Augus 

- 1882 

j 

- 1883 

7 

- 1884 

3 

1 

- 1885 

6 

„ „ 

- 1880 

- 1887 

2 

- 1888 

2 

- 1889 

- 1890 

1 

- 1891 

2 

From  22nd  August  1891 

to  31st  March  1893 

3 

Year  ended  31st  March 

- 1891 

2 

- 

- 

- 

- 

Total  - - - 

33 

3 

15 

1 

* 

7 

COUNTY  OF  CAVAN. 

Y ear  ended  22nd  August 

- 1882 

1 

1 

- 1883 

1 

- 1884 

- 1885 

- 1886  - 

- 1887 

- 1888 

- 1889  - 

- 1890 

- 1891 

3 

From  22nd  August.  1891 

o 31st  March  1893 

Year  ended  31st  March 

- 1894 

1 

- 

- 

- 

Totai  - - - 

15 

3 

19 

* 

1 

1 

COUNTY  OF  DONEGAL. 

Year  ended  22nd  August 

- 1882  - 

- 1883 

6 

- 1884 

5 

- 1885 

2 

] 

- 1886 

- 1887 

- 1888 

8 

- 1889 

1 

» „ 

- 1890 

- 1891 

2 

From  22nd  August  1891 

to  31st  March  1893 

5 

Year  ended  31st  March 

- 1894 

1 

2 

- 

1 

Total  - - - 

37 

4 

13 

3 

- 

7 
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Appendix,  No.  11 — continued. 


PROVINCE  OF  ULSTER. 


COUNTY  OF  ANTRIM. 


COUNTY  OF  ARMAGH. 


COUNTY  OF  CAVAN. 


COUNTY  OF  DONEGAL. 
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APPENDIX  TO  REPORT  FROM  THE 


Appendix,  No.  11  -continued. 


Province  of  U lster — continued. 


COUNTY  OF  DOWN- 


PERIOD. 

Not 

Agricultural  or 
Pastoral.  • 

Residential. 

Demesne 

Town 

Parks! 

Pasture 

Holdings. 

Holdings  held 
by  Hired 
Labourers  or 
Servants. 

Temporary 

Convenience. 

Year  ended  22nd  August  - 

- 1882 

1 

- 1883 

4 

6 

- 1884 

3 

3 

2 

2 

- 1 885 

- 1886 

_ 

- 1887 

1 

1 

- 1888 

4 

5 

3 

- 1889 

5 

1 

3 

- 1890 

3 

3 

2 

- 1891 

7 

From  22nd  August  1891  to  31st  March  1893 

5 

1 

Year  ended  31st  Murch  - 

- 1894 

6 

-- 

1 

- 

- 

1 

Total  - - - 

46 

2 

23 

3 

12 

COUNTY  OF  FERMANAGH. 


COUNTY  OF  LONDONDERRY. 


Year  ended  22nd  August  - 

- 1882 

- 1883 

1 

- 1884 

1 

- 1885 

- 1886 

- 1887 

2 

- 1888 

2 

- 1889 

8 

- 1890 

- 1891 

From  22nd  August  1891  to  31st  March  1893 

Year  ended  31st  March  - 

- 1894 

- 

ST 

* 

- 

Total  - - - 

19 

1 

1 

COUNTY  OF  MONAGHAN. 
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Appendix,  No.  11 — continued t 
Province  of  Ulster — continued. 


COUNTY  OF  FERMANAGH. 


COUNTY  OF  MONAGHAN. 
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APPENDIX  TO  REPORT  PROM  THE 


Appendix,  No.  11 — continued. 


Province  of  Ulster  — continued. 


COUNTY  OF  TYRONE. 


PERIOD. 

Not 

Agricultural  oi 
Pastoral. 

Residential. 

Desmesne 

Lands. 

Town 

Parks. 

Pasture 

Holdings. 

Holdings  held 
by  Hired 
Labourers  or 
Servants. 

Temporary 

Convenience. 

Year  ended  22nd  August  - - - 1882 

„ - - - 1883 

3 

_ 

...  1884 

9 

_ 

,,  ...  1885 

5 

...  1886 

„ ...  1887 

„ ...  1888 

„ ...  ]889 

10 

„ ...  1890 

8 

„ ...  1891 

22nd  August  1891  to  31st  March  1893 

Year  ended  31st  Marcli  - - - 1894 

3 

- 

3 

1 

1 

- 

Total  - - - 

44 

26 

■ 

5 

PROVINCE  OF  LEINSTER. 


COUNTY  OF  CARLOW. 
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Appendix,  No.  1 1 — continued. 


Province  of  Ulster — continued. 


COUNTY  OF  TYRONE. 


Not  in 
Occupation. 
Sub-lettings. 

Not  a 
present 
Tenant. 

Irregularity 

of 

Procedure. 

J udicial 
Rent 
already 
fixed. 

Lands 
held  under 

Other 

Causes. 

Grounds 
of  Dismissal  ! 

specifically  j 
stated.  | 

Total 

Dismissed. • 

■ Struck  out 
Withdrawn. 

Struck  Out, 
Withdrawn. 

2 

3 

136 

139 

9 

2 

5 

26  1 

890 

916 

6 

5 

10 

21 

72 

1,218 

1,290 

_ 

17 

- 

2 

3 

8 

42 

152 

194 

1 

3 

9 

11 

20 

I 

1 

- 

1 

3 

6 

9 

2 

5 

9 

20 

73 

93 

2 

2 

2 

26 

192 

218 

1 

1 

1 

2 

3 

- 

16 

132 

148 

5 

1 

2 

6 

1 

23 

125 

148 

3 

- 

2 

11 

4 

23 

46 

1 

2 | 

1 

- 

“ 

1 

11 

24 

22 

46 

37 

7 | 

32 

4 

15 

61 

64 

287 

3,003 

3,290 

PROVINCE  OF  LEINSTER. 


COUNTY  OF  CARLOW. 
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APPENDIX  TO  REPORT  PROM  THE 


Appendix,  No.  11 — continued. 


Province  op  Leinster — continued. 
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Appendix,  No.  II— continued. 


Province  of  Leinster — continued. 


COUNTY  OF  KILKENNY. 


Not  in 

Occupation. 

Sub-lettings. 

Not  a 
present 
Tenant. 

Irregularity 

of 

Procedure. 

Judicial 

Rent 

already 

fixed. 

held  under 

Other 

Causes. 

Grounds 
of  Dismissal 

specifically 

stated. 

Total 

Dismissed. 

Struck  Out 
and 

Withdrawn. 

Dismissed, 
Struck  Out, 
and 

Withdrawn. 

1 

1 

2 

10 

58 

68 

1 

12 

162 

174 

0 

2 

6 

49 

55 

3 

2 

5 

21 

26 

2 

7 

9 

3 

9 

11 

20 

19 

27 

46 

2 

6 

4 

16 

60 

5 

3 

32 

169 

201 

4 

2 

19 

79 

98 

1 

14 

110 

124 

4 

- 

- 

1 

- 

12 

43 

55 

22 

13 

5 

16 

11 

23 

22 

156 

780 

936 

KING’S  COUNTY. 


3 

1 

2 

2 

3 

2 

2 

\ 

1 

1 

6 

3 

3 

1 

2 

4 

6 1 
9 
11 

2 

13 

12 

3 

1 

27 

146 

16 

25 

9 

12 

49 

05  ; 

30 

31 

152 

t25 

36 

9 

14 

72 

61 

69 

33 

5 

1 6 
1 

9 

5 

4 

2 

12 



71 

511 

582 

■f  See  Note  at  foot  of  Table  II.,  Report  for  year  ended  22nd  August  1885. 


COUNTY  OF  LOUTH. 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


714 


APPENDIX  TO  REPORT  FROM  THE 


Appendix  No.  11 — continued. 


Province  of  Leinster — continued. 


COUNTV  OF  MEATH. 


PERIOD. 

Not 

Agricultural  or 
Pastoral. 

Residential. 

Demesne 

Town 

Parks. 

Holdings. 

Holdings  held 
by  Hired 
Labourers  or 
Servants. 

Temporary 

Convenience. 

Year  ended  22nd  August  - 

1882  - 

3 

1881  - 

- 

- 

1 

_ 

_ 

1881  - 

2 

2 

1 

- 

1885  - 

1 

1888  - 

1 

1887  - 

_ 

1 

_ 

1888  - 

1 

4 

1 

1889  - 

„ n ... 

1890  - 

1 

1 

1 

1891  - 

From  22nd  August  1891  to  31st  March 

1893  - 

Year  ended  81st  March  - - - 

1894  - 

" 

- 

- 

Total 

14 

2 

8 

8 

1 

4 

COUNTY  OF  WEXFORD. 
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Appendix,  No.  11 — continued. 


Province  of  Leinster — continued. 


COUNTY  OF  MEATH. 


Not  in 
Occupation. 

Sub-lettings. 

Not  a 
present  ' 
Tenant. 

Irregularity  j 
of 

Procedure. 

Judicial 

Rent 

already 

fixed. 

held  under  j 

Other 

Causes. 

Orounds 
1 of  Dismissal 

specifically 
1 slated. 

Total 

Dismissed. 

Struck  out  ! 
and 

1 Withdrawn. 

Total 
Dismissed, 
Struck  out, 
and 

Withdrawn. 

2 

5 

52 

57 

2 

85 

87 

7 

80 

95 

_ i 

_ 

_ 

23 

24 

_ 

_ 

_ 

1 

8 

9 

_ 

_ 

_ 

4 

8 

12 

1 

3 

5 

23 

29 

52 

1 

8 

44 

52 

1 

6 

14 

80 

94 

- 

1 

13 

74 

87 

4 

39 

- 

1 

- 

! 

- 

1 

8 

9 

| 14  | 8 

3 

1 1 

4 9 i 15 

91 

530 

621 

QUEEN’S  COUNTY. 


COUNTY  OF  WESTMEATH. 


COUNTY  OF  WEXFORD. 
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APPENDIX  TO  REPORT  PROM  THE 


Appendix,  No.  11 — continued. 


Province  op  Leinster — continued. 


PROVINCE  OF  CONNAUGHT. 


COUNTY  OF  GALWAY. 


Year  ended  22nd  August-  - - 1882 

„ „ 1883 

„ „ 1884 

„ „ 1885 

„ „ 1886 

» » - - - 1887 

„ „ 1888 

„ „ 1889 

„ „ 1890 

„ „ 1891 

From  22nd  August  1891  to  31st  March  1893 
Year  ended  31st  March  - - - 1894 

2 

4 

5 
3 

5 

10 

6 
6 
5 
1 
7 

1 

1 

3 

1 

2 

5 

4 

3 

5 
3 
2 
3 
1 
1 

2 

4 

3 

4 

5 
5 
2 
4 

1 

2 

1 

2 

1 

Total  - - - 

57 

11 

29 

38 

4 

I 

COUNTY  OF  MAYO. 
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Appendix,  No.  \l— continued. 


Province  of  Leinster—. continued. 


COUNTY  OF  WICKLOW. 


Not  in 
Sub-lettings. 

Not  a 
present 
Tenant. 

Irregularity 

of 

Procedure. 

J udicial 
Rent 
already 
fixed. 

held  under 

Other 

Causes. 

* 

Grounds 
of  Dismissal 

specifically 

stated. 

Total 

Dismissed. 

Struck  out 
Withdrawn. 

Total 
Dismissed, 
Struck  out, 
and 

Withdrawn. 

3 

19 

22 

— 

1 

3 

83 

86 

6 

28 

34 

- 

- 

1 

- 

2 

86 

f 88 

1 

_ 

_ 

- 

_ 

1 

2 

5 

7 

1 

2 

6 

29 

35 

1 

3 

54 

57 

2 

80 

9 

64 

73 

1 

2 

12 

14 

- 

- 

- 

- 

2 

25 

27 

2 

1 

3 

’ 2 

6 

43 

486 

529 

f See  Note,  Table  II.,  Report  for  year  1886-87  ; 82  cases  reinstated,  and  fair  rents  fixed,  which  were  dismissed  in  September  1881. 


PROVINCE  OF  CONNAUGHT. 


COUNTY  OF  GALWAY. 
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APPENDIX  TO  REPORT  PROM  THE 


Appendix,  No.  11 — continued. 


Province  op  Connauoht— continued. 


COUNTY  OF  ROSCOMMON. 


COUNTY  OF  CLARE. 
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Appendix,  No.  11 — continued. 


Province  of  Connaught — continued. 


COUNTY  OF  ROSCOMMON. 


Not  in 
Occupation. 
Sub-lettings. 

Not  a 
present 
Tenant. 

Irregularity 

of 

Procedure. 

Judicial 

Rent 

already 

Lands 
lield  under 

Other 

Causes. 

Grounds 
of  Dismissal 

specifically 

stated. 

Total 

Dismissed. 

Struck  out 
Withdrawn. 

Total 
Dismissed, 
Struck  out, 

Withdrawn. 

10 

4 

18 

113 

131 

- 

;i 

3 

9 

141 

162 

1 

1 

7 

16 

141 

157 

1 

6 

1 

2 

16 

60 

9 

8 

24 

19 

43 

3 

11 

10 

8 

2 

34 

58 

92 

1 

3 

•2 

7 

17 

72 

89 

8 

5 

102 

8 

130 

179 

309 

9 

6 

18 

26 

1 

23 

14 

104 

254 

358 

3 

- 

14 

2 

12 

138 

185 

8 

13 

9 

64 

139 

203 

6 

7 

i 

1 

- 

7 

1 

27 

60 

87 

39 

52 

57 

174 

29 

45 

65 

518 

1,374 

1,892 

COUNTY  OF  SLIGO. 


COUNTY  OF  CORK. 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


720 


APPENDIX  TO  REPORT  PROM  THE 


Appendix,  No.  11 — continued. 
Province  op  Munster — continued. 


COUNTY  OF  KERRY. 


PERIOD. 

Not 

Agricultural  or 
Pastoral. 

Residential. 

1 

Demesne  j Town 
Lands.  Parks. 

Pasture 

Holdings. 

Holdings  held 
by  Hired 
Labourers  or 

Temporary 

Convenience. 

Year  ended  22nd  August  - 

- 1882 

2 

_ 

- 

_ 

- 1883 

2 

• - 

- 1884 

3 

5 

1 

1 

- 1885 

- 1886 

- 1887 

- 

- 

- 

- 1889 

4 

_ 

2 

_ 

_ 

- 1890 

- 1891 

2 

1 

1 

2 

From  22nd  August  1891  to  31st  March  1893 

1 

Year  ended  31st  March  - 

- 1894 

1 

" 

1 

1 

Total  - - - 

15 

4 9 

7 

1 

6 

COUNTY  OF  LIMERICK. 


COUNTY  OF  TIPPERARY. 


COUNTY  OF  WATERFORD. 
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Appendix,  No.  11 — continued. 


Province  of  Munster — continued. 


COUNTY  OF  KERRY. 


Not  in 
Occupation. 
Sub-lettings. 

Not  a 
present 
Tenant. 

Irregularity 

of 

Procedure. 

J udicial 
Rent 
already 
fixed. 

held  under 

Other 

Causes. 

Grounds 
of  Dismissal 

specifically 

stated. 

Total 

Dismissed. 

Struck  out 
and 

Withdrawn. 

Total 

Dismissed, 

Withdrawn. 

3 

5 

3 

5 

3 

6 

4 

31 

59 

90 

7 

27 

70 

357 

427 

30 

8 

13 

32 

3 

96 

510 

606 

3 

1 

3 

8 

27 

35 

7 

49 

56 

2 

I 

3 

8 

11 

1 

8 

17 

25 

n 

8 

7 

9 

43 

232 

4 

1 

1 

9 

32 

41 

2 

2 

6 

4 

7 

27 

61 

88 

14 

2 

2 

21 

49 

70 

2 

2 

- 

- 

- 

1 

8 

47 

55 

76 

36 

16 

22 

25 

59 

55 

331 

1,405 

1,736 

COUNTY  OF  LIMERICK. 


COUNTY  OF  TIPPERARY. 


COUNTY  OF  WATERFORD. 
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APPENDIX  TO  REPORT  FROM  THE 


APPENDIX,  No.  12. 


PAPER  handed  in  by  Mr.  Toler  R.  Garvey , 31  July  18D4. 


THE  IRISH  LANDOWNER  S’  CONVENTION. 


Table  of  Sales  of  Tenant’s  Interests 


SUMMARY  of  Cases  collected  by  the 

(1.) — Number  of  Farms  comprised  in  this  Table. 

(2.) — Aggregate  Rents  of  the  Farms. 


COUNTY. 


Sales  of  Non-Judicial  Rents. 


Total 

I Purchase  Money. 


Antrim 

Armagh 

Donegal  - 

Fermanagh 
Londonderry 
Monaghan 
Tyrone  - 


Total  (Ulster) 


Carlow 

Dublin 

Kildare 

King’s  County  - 
Kilkenny  - 
Longford  - 
Louth 
Meath 

Queen’s  County 
Westmeath 
Wexford  - 
Wicklow  - 


Total  (Leinster)  - 


Clare 
Cork  - 

Limerick  - 
Tipperary  - 
Waterford 


Total  (Munster)  - 


Galway 

Roscommon 

Sligo 


Total (Connaught) 


341  18  6 
384  2 10 
958  17  7 
1,007  8 - 
1,42S  14  - 
2,581  9 6 
794  9 10 
194  6 7 
833  9 6 


7,407  10  - 
12,457  - - 
19,163  6 2 

29^443  17  - 
16,016  - - 
2,555  - - 
15,333  13  1 


460  10  8 
- 6 - 
573  9 - 
667  16  7 


390  - 
6,198  17 
4,584  - 
65  - 
5,252  10 
3,837  - 
2,314  - 
1,100  - 
7,203  - 
1,811  - 


38,859 


6,083  10  - 
15,428  - - 
2.750  - - 
28,308  3 4 
17  9127  15  - 
584  5 - 


239  15  4 
758  19  2 
317  16  10 


1,511  - - 
8,385  2 10 
2,238  17  8 


SUMMARY  TABLE. 


Ulster  - 

724 

8,524  16  3 

132,612  3 

15-5 

37 

Leinster 

253 

5,950  16  8 

38,859  9 

- 

6-5 

38 

Munster 

243 

6,476  12  10 

71,081  13 

4 

10-9 

39 

Connaught 



138 

1,635  11  2 

| 15,357  10 

6 

9-3  | 

40 

TOTAL  (IRELAND)  - - - 

1,358  I 

22,587  16  11 

1 257,910  15 

10 

11-4 

41 

The  Irish  Landowners’  Convention, 

Offices — 4,  Kildare-street,  Dublin,  30th  July  1894. 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


SELECT  COMMITTEE  ON  LAND  ACTS  (IRELAND). 


APPENDIX,  No.  12. 


PAPER  handed  in  by  Mr.  Toler  R.  Garvey , 31  July  1804. 


THE  IRISH  LANDOWNER  S’  CONTENTION. 


in  Ireland,  since  1st  January  1882. 


Irish  Landowners’  Convention,  showing — 

(3.) — Total  Amount  paid  for  the  Tenants’  Interest. 

(4.) — Average  Number  of  Years’  Purchase  of  the  Rent. 


Sales  of  Judicial  Rents. 

Totals 

: Non-Judicial  and  Judicial  Rents  t< 

>gether. 

Number 

of 

Farms. 

Aggregate 

Rents. 

Total 

Purchase  Money. 

Average 
Number  of 
Years’ 
Purchase 
Paid. 

Number 

of 

Farms. 

Aggregate 

Rents. 

Total 

Purchase  Money. 

Average 
Number  of 

Purchase 

Paid 

&. 

(l. 

£. 

d. 

20-8 

109 

£. 

2,887 

18 

d. 

8 

£.  s. 
61,225  10 

d. 

21-2 

13-0 

181 

2,532 

146 

2,339 

14 

— 

_ 

18-9 

334 

2,824 

5 

2 

53,563  11 

_ 

14-9 

169 

10-8 

9-7 

261 

3,719 

20-7 

540 

6,620 

- 

16-0 

71 

9 

274 

4,027 

13. 

10 

69,151 

7 

6 

17-1 

340 

4,861 

84,485  - 

10 

1,427 

20,796 

13 

1 

360,706  8 1 | 

173 

2,151 

29,321 

9 

4 

| 493.31S  11  1 

, 16-8 

11 

1,013 

17 

4 

4,489  2 

_ 

4-4 

4,215 

_ 

_ 

3-1 

10 

1,569 

1 

- 

- 

11 

S 

4-3 

103 

2,094 

9 

7 

1 10,154  12 

23 

11 

6 

11:1 

66 

943 

lO'D 

12 

11-6 

9 

12  0 

33 

1,126 

15 

. - 

11 

5-7 

51 

2.917 

15 

14 

5 

19 

2,024 

10 

_ 

S-2 

22 

553 

10 

1 4,338  10 

- 

t 8 

_ 

_ 

111 

- 

21 

_ 

_ 

6-7 

56 

1,450 

19 

- 

22 

18 

1,102 

10 

- 

6,072 

- 

- 

5-5 

28 

oi 

23 

146 

7,693 

~T 

44,597 

13 

1 

5-8 

399 

| 13,643 

17 

5 

| 83,457  2 1 

6-1 

24 

25 

26 

27 

28 

10 

71 

16 

62 

35 

8 

518 

1,732 

757 

2,279 

1,069 

460 

17 

10 

5 

17 

19 

15 

6 

7 

9 

2,901 

18,636 

5,695 

21,255 

12,135 

1,939 

10 

15 

7 

; 

5'6 

10- 7 

9-3 

11- 2 
4-2 

43 

130 

25 

156 

82 

9 

946 

3,174 

1,040 

5,024 

2,531 

578 

10 

17 

12 

2 

11 

4 

3 

6 

10 

3 

6 

2 

8,984  10 
34,064  - 
8,445  - 

49,563  13 
30,063  10 
2,523  12 

4 

9-5 

10- 7 
8-1 
9-8 

11- 8 
4-3 

30 

202 

6,819  5 8 

62,562 

12 

- 

9T 

445 

13,295 

18 

6 

| 133,644  5 4 

10-0 

31 

29 

343 

18 

9 

3,276 

18,769 

10 

10 

- 

9-5 

12-7 

42 

167 

583 

2,230 

14 

9 

4,787  10 
27,154  12 

10 

8-2 

12-1 

352 

19 

5 

2,816 

17 

4 

8-0 

670 

16 

6,Uot>  Jo 

34 

35 

29 

29 

690 

463 

3 

8 

10 

9 

5,691 

4,648 

13 

I 

8-2 

10-0 

43 

605 

10 

4 

6,376  3 

- 

| 10-5 

36 

231 

3,321 

18 

4 

35,202 

10 

4 

10-6 

369 

| 4,957  9 6 

j 50,560  - 

10 

J 10-2 

6 

lU 

MM  ARY 

T A B I 

.E. 

37 

1 1,427 

20,796 

13 

1 

360,706 

8 

1 

17-3 

2,151 

29,321 

9 

4 

493,318  11 

1 1 

16-8 

38 

146 

7,693 

_ 

9 

44,597 

13 

1 

5-8 

399 

13,643 

17 

5 

83,457  2 

6-1 

39 

202 

6,819 

5 

8 

62,562 

12 

- 

9-1 

445 

13,295 

18 

6 

133,644  5 

4 1 

10-0 

40 

231 

3,321 

18 

4 

35,202 

10 

4 

10-6 

369 

4,957 

9 

6 

50,560  - 

io  j 

10-2 

41 

1 2,006 

38,630 

17 

10 

503,069 

3 

6 

I 13-0 

3,364 

61,218 

14 

9 

760,979  19 

J 

G.  de  L.  Willis, 

Secretary. 
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APPENDIX  TO  REPORT  PROM  THE 


APPENDIX,  No.  13. 


PAPER  handed  in  by  Mr.  William,  Rockfort,  31  July  1894. 


THE  IRISH  LANDOWNERS’  CONVENTION. 


Sales  of  Tenants’ 


Area. 

Rent. 

No. 

Townland. 

Name  of  Tenant 
(Vendor). 

Statute 

Plantation 

Griffith’s 

Valuation. 

Old  Rent. 

Judicial 

Measure. 

1- 

2. 

3. 

4. 

1 

5. 

6. 

7. 

8. 

A. 

B. 

P. 

A. 

B. 

p. 

£.  s.  d. 

£. 

s. 

d. 

£.  d. 

1 

Raheenroe  - 

Denis  M‘Grath 

29 

3 

33 

18 

2 

38 

18  5 - 

31 

1 

3 

25  8 9 

I 

2 

Leugh 

William  Barry  - 

35 

1 

28 

21 

3 

18 

12  10  - 

13 

- 

- 

10  - - 

2 

3 

Clonmore,  South 

Denis  Neill 

27 

0 

35 

16 

* 

22 

11  9 - 

14 

14 

* 

7 10  - 

3 

4 

Rehill  and  Park- 
adarren. 

Michael  J.  Tobin 

73 

2 

20 

45 

2 

12 

62  5 - 

68 

10 

- 

45  - - 

4 

-5- 

Kilroe 

Johanna  Power 

12 

1 

5 

7 

2 

12 

8 16  - 

9 

16 

" 

9 - - 

5 

6 

Knockanecanboy 

Margaret  M'Grath  - 

6 

7 

Poulavalla  - 

James  Clifford 

21 

0 

8 

13 

0 

* 

15  15  - 

18 

- 

- 

14  10  - 

8 

Garrymore  - 

John  O’Brien  - 

18 

3 

32 

11 

0 

2 

16  - - 

24 

- 

- 

19  - - 

8 

9 

Cloglieenafishogue 

Michael  J.  Tobin 

63 

3 

22 

39 

0 

1 

24  5 - 

42 

a 

6 

37  19  6 

9 

10 

Rehill 

J.  J.  Shee 

91 

2 

6 

56 

0 

2 

74  - - 

88 

- 

- 

68  - - 

10 

11 

Galbertstown 

Catherine  Cahill 

16 

0 

14 

9 

3 

29 

1 

9 6 - 

11 

12 

- ditto  - - 1 

Catherine  Cahill 

35 

3 

16 

22 

0 

21 

V 24  14  - 

36 

14 

20  14  - 

12 

13 

■ d“,°  ■ ■ 

John  Shanahan 

(Michael). 

9 

3 

12 

6 

0 

10 

6 - - 

7 

12 

3 

6 7 - 

13 

14 

Kylebally  Galvan 

Owen  Feehan 

37 

1 

22 

- 

17  5 - 

22 

16 

- 

18  5 - 
New  rent, 

14 

15 

Shronebeha 

John  Fahy 

20 

1 

14 

12 

2 

7 

9 15  - 

12 

2 

7 

10  - - 

15 

16 

- ditto  - - 

James  Sheehan 

32 

1 

3 

19 

3 

25 

13  10  - 

14 

2 

4 

10  10  - 

16 

18- 

Knoekroe  - 

Gabriel  Watkins 

185 

28 

2 

15 

17 

25 

14  - - 

20 

19 

17  10  - 

17 

18 

" 

19 

KnockgrafEon 

Josephine  Butler 

117 

0 

28 

72 

1 

13 

73  6 - 

72 

- 

- 

80  - - 

19 

20 

Knockeevan 

Benjamin  Burland  - 

19 

2 

12 

12 

0 

13 

13  5 - 

18 

12 

- 

18  12  - 

20 

30  July  1894. 
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APPENDIX,  No.  13. 


PAPER  handed  in  by  Mr.  William  Rochfort,  31  July  1894. 


THE  IRISH  LANDOWNERS’  CONTENTION. 


Interests  since  1st  January  1882. 


If  Judicial  Rent, 
insert  Date  when  Fixed. 

9. 

Date  of  Sale 
of  the  Tenancy. 

10. 

Amount  obtained 
for 

the  Tenancy. 

Number 

of  Years’  Purchase 
of  the  Rent. 

12. 

OBSERVATIONS. 

Inter  alia,  information  would  be 
useful  as  to  Quality  and  Condi- 
tion of  Land  and  Buildings  at 
Date  of  Sale,  and  whether  im- 
proved or  deteriorated  by  the 
Outgoing  Tenant. 

13. 

£. 

». 

a. 

1 

29  October  1882  - 

14  October  1892  - 

295 

- 

- 

Nearly  twelve  years’ 
purchase. 

County  Tipperary.  Landlord, 
Viscount  Lismore. 

2 

28  March  1892 

28  March  1892  - 

300 

- 

- 

30 

- - ditto  - - ditto. 

3 

27  September  1887 

23  October  1893  - 

140 

- 

- 

18§ 

County  Tipperary.  Lady  Mar- 
garet Charteris. 

4 

27  September  1887 

12  December  1892 

500 

- 

11> 

- - ditto  - - ditto. 

6 

17  April  1883 

5 December  1884 

110 

- 

- 

12§ 

- - ditto  - - ditto. 

6 

13  March  1882 

8 March  1884  - 

265 

- 

- 

Si 

- • ditto  - - ditto. 

7 

29  September  1881 

24  September  1884 

250 

- 

- 

IVs 

- - ditto  - - ditto. 

8 

24  March  1884 

14  April  1890  - 

200 

- 

- 

i<HS 

- - ditto  - - ditto. 

9 

20  March  1882  - - 

12  December  1892 

400 

r 

- 

10}!| 

County  Tipperary.  Landlord’s 
name,  R.  Murdoch,  esq. 

10 

- September  1887 

16  February  1894 

550. 

- 

- 

83s, 

11 

29  February  1884  - 

16  February  1892 

142 

10 

- 

15} 

County  Tipperary.  Landlord, 
■James  F.  Daly,  esq. 

12 

- • ditto  ... 

21  March  1892  - 

305 

5 

- 

14| 

• - ditto  - - ditto. 

13 

5 December  1883 

- May  1893 

200 

- 

- 

31} 

- - ditto  - - ditto. 

14 

- December  1888 

4 Feb.  1892 

250 

- 

- 

13? 

County  of  Tipperary.  Landlord, 
Goings,  minors  (in  Chancery). 

15 

18  May  1883  - 

2 October  1893  - 

220 

- 

- 

22 

County  of.,  Cork.  Landlord, 
Viscount  Lismore. 

16 

- - ditto  - 

4 February  1894 

160 

- 

- 

15} 

- - ditto  • - ditto. 

17 

16  May  1891  - 

28  December  1891 

1,100 

- 

- 

8} 

County  Tipperary.  Landlord, 
Solomon  Watson,  esq. 

18 

4 May  1888  - 

30  August  1889  - 

200 

- 

- 

11} 

- - ditto  - - ditto. 

19 

25  February  1885  • 

28  July  1892 

285 

- 

- 

3} 

County  of  Tipperary.  Landlord's 
name,  Lady  Emily  Hankey. 

20 

25  March  1882 

1 May  1884 

120 

“ 

6} 

- - ditto  - - ditto. 

William  Rochfort , Land  Agent, 

Cahir,  County  Tipperary. 
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APPENDIX  TO  REPORT  FROM  THE 


APPENDIX,  No.  15. 


PAPER  handed  in  by  Mr.  Justice  Bewley,  August  1894. 


RETURN  of  Appeals  by  Counties,  Provinces,  and  all  Ireland,  under  the  Land  Law  (Ireland) 


; below  Increased. 


Appeals 


Londonderry 

Monaghan 


Total  op  Ulster 


Meath 


Wicklow 


Total  op  Leinster 


imeriek 


TOTAL  OP  MUNSTER 


Total  op  Connaught 


TOTAI  OP  IRELAND 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


SELECT  COMMITTEE  ON  LAND  ACTS  (IRELAND). 


729 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


730 


APPENDIX  TO  REPORT  FROM  THE 


SELECT  COMMITTEE  ON  LAND  ACTS  (IRELAND). 


from  the  commencement  of  Proceedings  on  22nd  August  1881,  up  to  31st  March  1894 — continued. 

APPEALS  WHICH  WERE  WITHDRAWN,  STRUCK  OUT,  DISMISSED,  WHEN  ORDER  BELOW  WAS  CONFIRMED,  &C. 


Cases  in  which  the  Judicial  Rent  fixed  by 
Court  below  was  confirmed  by 
Appeals  being  Withdrawn,  Struck  Out,  or  whet 
■Judicial  Rent  was  confirmed  by  Order. 


Cases  in  which  no  Judicial  Rent  was  fixed : 

(a)  When  Applications  were  Dismissed  by  Court 
below,  and  Dismiss  affirmed  on  Appeal ; 

( b ) Where  Judicial  Rent  was  fixed  by  Court  below, 
and  Originating  Notice  Dismissed  on  Appeal. 


Cases  where  the  Court  below 
Dismissed  the  Originating 
Notices,  and  on  Appeal  the  Cast 
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APPENDIX  TO  REPORT  PROM  THE 


Return  of  Appeals  by  Counties,  Provinces,  and  all  Ireland,  under  the  Land  Law  (Ireland)  Act,  1881 


Where 


ed  by  Court  below  Inc 


: the  Rent  fixed  by  Court  I 


Number  Amount  Amount  of  Amou 
of  of  Former  Rent  fixed  by  of  Redv 
Appeals.  Rent.  Court  below.  Rent 


Donega 


Monagha 
Tyrone  • 


Totai/  of  Ulster 


Carlow 


Total  op  Leinster 


Waterford 


total  of  Monster 


Total  of  Connaught 


TOTAL  OF  IRELAND 
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from  the  commencement  of  Proceedings  on  22nd  August  1881,  up  to  the  31st  March  1894 — continued. 
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Return  of  Appeals  by  Counties,  Provinces,  and  all  Ireland,  under  the  Land  Law  (Ireland)  Act,  1881, 
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from  the  commencement  of  Proceedings  on  22nd  August  1881,  up  to  the  31st  March  1894 — continued. 
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APPENDIX  TO  REPORT  PROM  THE 


APPENDIX,  No.  16. 


PAPER  handed  in  by  Mr.  Justice  Bewley,  July  1894. 


Return  for  the  period  from  the  22nd  August  1881  to  the  31st  March  1894  of  all  Cases  in  which  the  Sub-Commission 

Sub-Section  3,  of  the  Land  Law  (Ireland)  Act,  1881,  and  the 


County. 

Record  No. 

Appellant. 

Landlord. 

Tenant. 

Antrim 

; 

3,575 

L.  and  T. 

Rev.  Archibald  Crawfor 

d - 

George  Kidd  - 

Ditto  - 
Ditto  - 

- - 

4,215 

7,772 

T. 

L. 

L. 

L.  and  T. 

Mathew  Snoddy  ... 

Robert  Wilson  and  William  Hen- 
derson, trustees  of  John  Wilson, 
deceased. 

James  Dawson  and  William  J. 
M‘Lean,  representatives  of  Wil 
liam  M'Murty,  deceased. 
Robert  Wilson  - 

William  Steele  - - - 

Andrew  Boyd  - 

Ditto  - 

9,267 

John  Boyd  - 

Monaghan 

- 

18 

T. 

Earl  of  Dartrey  - 

Henry  Jebb  - 

Ditto  - 

179 

L. 

Lord  Rossmorc  - 

Margaret  Cleary  ... 

Ditto  - 

398  C.B. 

T. 

Andrew  J.  Crawford  - 

Mary  Anne  Curran  ... 

Tyrone 

- 

2,296 

L. 

James  Nethery  - 

John  M'Quade  - 

Ditto  • 

2,272 

T. 

John  M'Canny  - 

Bridget  Morris  - 

Cork 

4,325 

L. 

George  Nicholls  - 

Edward  Wood  - - - 

Ditto  - 

4,793 

L.  and  T. 

John  Magner 

John  T.  Cornwall 

Tipperary 

223 

T. 

Joseph  Griffith  - 

Catherine  Cruise  ... 

Carlow 

791 

, { 

Annette  C.  Pack  Beresford  and 
William  Clayton  Brown. 
Guardians  of  D.  R.  Pack  Beres- 
ford. 

Daniel  Kearney  (Lorum)  - 

Administrator  of  Bryan  Kava- 
nagh,  deceased. 

Louth 

110  C.B. 

T. 

Joseph  Arthur  Coulter 

The  trustees  and  executors  of 
Gordon  Jackson,  deceased. 

Meath 
Wicklow  - 

679 

T. 

Augusta  E.  Magan 
Lieutenant  Colonel  Atkinson 

Mary  Eliza  Duignan,  executrix 
of  Christopher  Duignan  and 
Andrew  Duignan,  deceased. 
Bartholomew  Fitzsimons  - 

Ditto  - 

663 

Earl  Fitzwilliam 

Patrick  Carroll  - 

Queen’s  - 

3,453 

- 

Lord  De  Vesci 

E.  G.  White  .... 

Leitrim  - 

6,430 

T. 

John  Crawford,  Benjamin  Craw- 
ford, and  Arthur  Crawford. 

Robert  Notley,  executors  of 
Thomas  Henry  Cox,  deceased. 

Antrim 

48  C.B. 

L. 

Colonel  Magenis 

Eliza  Anne  Wallace  Mullins 

Ditto 

79  C.B. 

- 

Thomas  Montgomery 

David  Kyle  .... 

Armagh 

34  C.B. 

E.  T.  Wakefield  - 

Alexander  M'Kee  and  Elizabeth 
M‘Kee. 

Cavan  - 

L.  and  T. 

John  Henry  Leslie 

Andrew  Savage  .... 

Tyrone 

8,960 

L. 

A.  H.  R.  Sproule 

James  Donnelly  ... 

Ditto  - 

9,425 

L. 

Colonel  J.  A.  Caulfield 

John  Quinn  .... 

Carlow 

36  C.B. 

L. 

Nicholas  Phelan  - 

Anne  Doyle  .... 

Louth 

872 

T. 

Lord  Louth 

John  William  Horan  ... 

Meath 

50 

L. 

Marquis  of  Headford  - 

Peter  Reilly  .... 

Wexford  - 

949 

L. 

George  F.  Brooke 

Robert  Morris  .... 

Cork 

283  C.B. 

- 

R.  U.  P.  Fitzgerald 

Mauriee  Downey  ... 

Kerry 

6,640 

Edward  Sealy 

Rowland  Eagar  .... 

Irish  Land  Commission,  Dublin,' 
2 August  1894. 
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APPENDIX,  No.  16. 


PAPER  handed  in  by  Mr.  Justice  Bewley,  July  1894. 


Court,  or  Civil  Bill  Court,  made  an  Order  on  an  Application  to  Fix  the  True  Value  of  a Tenancy,  under  Section  1, 
Land  Commission  Re-heard  the  Application  on  Appeal. 


0.122.  5 A 4 
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APPENDIX  TO  REPORT  FROM  THE 


APPENDIX,  No.  17. 

PAPER  handed  in  by  Mr.  Justice  Bewley. 
IRISH  LAND  COMMISSION. 


No.  II. — RETURN  according  to  Provinces  and  Counties,  showing  the  Percentages  of  Reduction  on  the 

Proceedings  to  the  Tear 
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APPENDIX,  No.  17. 

PAPER  handed  in  by  Mr.  Justice  Beuiley. 
IRISH  LAND  COMMISSION. 


Former  Rents,  in  Rents  Fixed  J udicially,  and  in  Rents  fixed  by  Agreement,  from  the  commencement  of 
ended  31st  day  of  March  1894. 
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APPENDIX,  No.  17— continued. 


IRISH  LAND  COMMISSION. 


No.  II. — ‘RETURN  according  to  Provinces  and  Counties,  showing  the  Percentages  of  Reduction  on  the 

Proceedings  to  the  Year 
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APPENDIX,  No.  17 — continued , 


IRISH  LAND  COMMISSION. 


Former  Rents,  in  Rents  Fixed  Judicially,  and  in  Rents  fixed  by  Agreement,  from  the  commencement  of 
ended  31st  day  of  March  1894. 


J.  II.  Frants,  S 


0.122. 


5 C 
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iPPENDIX  TO  HEPORT  FROM  THE 


APPENDIX,  No.  18. 


PAPER  handed  in  by  the  Chairman , 15  August  1894. 


Right  Honourable  John  Morley,  House  of  Commons,  London. 

Dear  Sir, 

In  giving  my  evidence  before  your  Committee  on  the  working  of  Irish  Land  Acts,  1881, 1 mentioned  a case 
of  great  hardship  where  the  tenant  had  been  debarred  from  getting  credit  for  his  improvements,  owing  to  his 
not  having  claimed  them  on  his  “ originating  notice.” 

We  reduced  the  rent  from  49Z.  13s.  9d.  to  25 1.,  and  you  asked,  had  we  in  making  such  a large  reduction  made 
any  allowance  off  the  gross  value  of  the  land.  Speaking  entirely  from  memory , I said  we  had  made  a little 
deduction.  This  answer  conveyed  the  idea  to  the  Committee  that  our  sympathy  for  the  tenant  had  led  us  to 
do  what  was  not  perfectly  legal.  I have  only  now  been  able  to  lay  my  hands  on  my  old  field  note-book,  and  from 
it  I find  we  made  an  allowance  of  21.  4s.  1<7.,  which  was  perfectly  legal,  and  done  with  the  advice  and  approval  of 
our  Chairman. 

The  deduction  was, — 

£.  s.  d. 


Tithe  renteharge  paid  by  tenant  - --  --  --  --  --141 

Off  for  inconvenience  to  tenant  of  public  right-of-way  through  farmyard  and  some 

fields -1__ 


£.241 


It  was  this  deduction  that  was  operating  in  my  mind  when  I said  we  made  him  an  allowance.. 

I find  a note  in  my  field-book  (and  which  is  also  in  Pink  Report  of  the  case)  “ that  we  made  no  allowance  for 
improvements  when  fixing  rent,  as  they  had  not  been  claimed  on  originating  notice.” 

I also  see  in  my  notes  of  evidence  taken  in  Court  that  the  landlord  produced  a valuer  who  reduced  the  old 
rent  by  37 J per  cent.,  without  giving  any  credit  to  tenant  for  payment  of  tithe  renteharge. 

I am  sorry  I could  not  lay  my  hands  on  my  note-book  sooner,  so  as  to  put  the  correct  facts  of  the  case  before 
the  Committee,  and  remove  any  impression  that  I may  have  created  that  we  acted  unfairly  to  the  landlord  in  fixing 
this  rent. 

Hoping  you  will  excuse  me  for  offering  this  explanation,  and  that  it  will  prove  satisfactory  to  the  Committee, 

I am,  &c. 

Currysiskan,  Ballymoney,  County  Antrim,  Thomas  MacAfee. 

11  August  1894. 

P S. — Not  having  any  copy  of  official  evidence,  I am  sorry  I cannot  refer  you  to  the  numbers  of  the  questions. 
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PAPER  handed  in  by  the  Secretary  of  the  Land  Commission,  16  Aug  nt  I >394 

LAND  LAW  IRELAND  ACTS,  1881  and  1887. 

In  Her  Majesty’s  Court  of  Appeal  in  Ireland. 

Austin  Irwin  Cooper Landlord. 

Joseph  O'Neill  ---------  Tenant. 


County. 

Poor  Law  Union. 

Electoral  Division. 

Dublin. 

Balrothery. 

Kinsealy. 

Name  by  which  Lands  are  known  on  Ordnance  Map 


“ The  Green,”  Kinsealy. 


Area  in  Statute  Measure. 

Rent  of  Holding. 

Gross  Poor  Law  Yaluation. 

a.  r.  p. 

£.  s.  cl. 

£.  e.  d. 

70  3 17 

218  14  - 

123  - - 

Case  stated  by  the  Irish  Land  Commission  for  the  consideration  and  decision  of  Her  Majesty's  Court  of 
Appeal  in  Ireland,  pursuant  to  the  Land  Law  (Ireland)  Acts,  1881  and  1887.  . 

By  lease  dated  the  28th  November  1876,  A.ustin  Cooper  and  Austin  Irwin  Cooper  demised  unto  Joseph 
O’Neill,  in  consideration  of  a sum  of  8001.  paid  to  A.  J.  Cooper,  and  5s.  to  A.  Cooper  for  31  years,  that  part  of  the 
lands  of  Kinsealy  containing  43a.  2r.  39p.,  Irish  plantation  measure,  at  a rent  of  2181.  14*.  a year,  or  51.  per  Irish 
acre.  This  was  a lease  made  in  reversion,  the  tenant  having  previously  for  many  years  held  under  a lea.se  for  three 
lives  made  on  31st  October  1831,  one  of  which,  that  of  Austin  Cooper,  then  was  still  in  being  at  a rent  of  17ol.  This 
lease  of  1831  expired  in  1883,  on  the  death  of  said  Austin  Cooper,  when  the  said  lease  of  1876  came  into  oper°hon. 

By  Originating  Notice  dated  10th  September  1887,  the  lessee  applied  to  the  Land  Commission  to  fix  the  fair 
rent,  which  by  order  of  30th  January  1888  was  fixed  by  Mr.  Kane’s  Sub-Commission  at  170/.  a year 

The  tenant  claimed  to  have  spent  on  buildings  and  improvements  a sum  of  1,613/.  prior  and  subsequent  to  the 
expiration  of  the  lease  of  1831,  and  the  landlord  raised  no  question  as  to  the  amount  of  this  expenditure,  contend.ng 
that  the  effect  of  the  decision  in  Adams  v.  Dunseath  (10  L.  R.  Ir.  108)  was  to  exclude  them  from  the  operation  of 
Section  S,  Sub-Section  9,  of  tie  Lend  Act.  1881,  by  re.eon  of  the  followmg  coten.nt  m flit .lean 8 
“ the  lands  and  premises  hereinbefore  mentioned  and  hereby  demised  are  not  subject  to  the  Ulster  Tenant  Right 
“ custom  or  sny  other  usage  mentioned  in  the  Landlord  and  Tenant  (Ireland)  Act  1870  and  are  rained  under  the 
“ Acts  relating  to  the  valuation  of  rateable  property  m Ireland,  at  an  annual  value  of  not  less  than  50/.,  the  said 


“ Acts  relating  to  the  valuation  of  rateable  property  ii 

“ Joseph  O’Neill  doth  hereby,  for  himself,  his  executor*.,  ,uo.u.™v..,  ~~  — -- <= 

« said  Austin  Irwin  Cooper,  his  heirs  and  assigns,  that  at  the  expiration  of  said  term  or  other  sooner  determinatio 
of  this  demise,  or  at  any  other  time  whatever,  he,  his  executors,  administrators  or  assigns  will  not  make  or  shall  no 
“ be  entitled  to  make  any  claims  under  the  said  Landlord  and  Tenant  (Ireland)  Act  for  improvements, ^disturbance^ 


“ other  cause  whatever,  and  that  these  presents  and  this  covenant  and  agreement  on  the  part  of  the  said  Joseph 

“ O’Neill  shall  be  good  and  sufficient  bar  to  any  such  claim  both  at  Law  and  ‘ in  Equity. 

The  Sub-Commission  yielded  to  the  landlord’s  contention  as  to  the  effect  of  this  covenant,  and,  as  appears  by 
the  Schedule  to  their  Order,  gave  the  landlord  credit  to  the  extent  of  25/.  a year  for  all  improvements  made  by  the 
tenant  applicable  to  such  an  agricultural  holding  as  the  one  m question,  and  fixed  the  f an  rent 

By  notice,  dated  13th  February  1888,  the  tenant  required  his  case  to  be  re-heard,  and  on  28th  March  1889  the 
s.me  was  re-heard  before  us  By  our  judgment  of  the  8th  May  1889,  we  held  that  the  bub-Commission  was  right  in 
i ts'a.D  ^ica  tio  nofthe  deci =i  on  in  Adams  .Dunseath  to  the  covenant  in  the  lease,  but  in  respect  of  the  fine  of  800/. 
we  considered  that  we  were  entitled  to  take  it  into  account  as  money  paid  by  the  tenant  to  the  landlord  for  the 

*“ th.  right,  of  th.  tenant  to  apply  under  Section  1 of  the  Land  Law 
(Ireland)  Act,  1887,  we  having  agreed  to  state  the  present  case  for  the  consideration  and  decision  of  Her  Majesty  s 
Court  of  Appeal  in  Ireland.  . 

The  questions  for  such  consideration  and  decision  are 

1.  Whether  in  fixing  the  fair  rent  of  this  holding  the  landlord  should  have  been  allowed  rent  on  improvements 
made  by  the  lessee  to  the  extent  of  25/.  a year. 

2.  Whether  in  fixing  such  fair  rent  the  Court  was  entitled  to  take  into  consideration  the  fine  paid  by  the  lessee 
to  tho  landlord. 
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ANALYSIS  OF  INDEX. 


LIST  of  the  Principal  Headings  in  the  following  Index,  with  the  pages  at  which  they 
may  be  found. 


PAGE  I PAGE 


Acts  of  Parliament  -----  747 

Agreements  and  Voluntary  Arrange- 
ments -------  748 


Appeals  and  Re-Hearings  : 

1.  Cases  taken  from  the  Sub- Commissions 
and  the  County  Courts  to  the  Land 


Commission:  Procedure  and  Results  - 749 

2.  Cases  taken  from  the  Land  Commissioji 

to  the  Court  of  Appeal  - - - 750 

3.  Conclusions  and  Recommendations  of 

the  Committee  - - - - - 75l 

Buildings  -------  769 

Costs  : 

1.  Applications  for  Fair  Rents  - - 771 

2.  Appeals  and  Re-hearings  - - - 772 


County  Courts: 

1.  Jurisdiction  and  Procedure  as  regards 
Valuation  and  the  Fixing  of  Fair 


Rents  ------  772 

2.  Transfer  of  Cases  from  the  County  Courts 

to  the  Sub-Commissioners  - 773 

3.  Suggestions  for  an  amended  Practice  as 

regards  Valuers,  Sfc.  - - • 773 

4.  Reductions  of  Rent  in  Cases  in  the 

Courts  ------  773 

5.  Summary  and  Recommendations  by  the 

Committee  - 774 

Demesne  Land  ------  777 

Deterioration  of  Holdings  - - -777 

Drainage 780 

Exclusions  from  Fair  Rent  Provisions  - 781 

0.122.  5 


Fair  Rents: 

1.  Generally  as  to  the  Circumstances  taken 

into  consideration  by  the  Sub-Commis- 
sions in  fixing  Fair  Rents,  and  as  to 
the  Working  of  the  System  - - - 783 

2.  Explanations  respecting  the  Number  of 

Applications  relatively  to  the  Number  of 


Holdings,  the  Applications  withdrawn, 
fyc.,  and  the  Number  of  Fair  Rents 
fixed  ------  784 

3.  Amount  of  Fair  Rents  as  compared  with 

the  Rents  before  the  Act  of  188 1 ; Sta- 
tistics of  Reductions  - - - - 785 

4.  Question  of  the  Impregnability  of  Fair 

Rent  Orders  -----  785 

5.  Conclusions  and  Recommendations  of  the 

Committee ■ .....  786 

Fee  Farm  Rents 786 

Free  Salk - 793 

Future  Tenancies  -----  793 


Improvements  : 

1.  Expenditure  upon  Improvements  on 

Holdings  in  Ireland  mainly  by  the 
Tenants  - -----  802 

2.  Conditions  necessary  in  order  that  Tenants 

may  claim  for  Improvements  and  may 
establish  their  Right  to  any  AUorcauce 
in  respect  thereof  when  Fair  Rents  are 
being  fixed  -----  802 

3.  Rules  and  Procedure  generally  of  the  Sub- 

Commissions  as  regards  the  Valuation 
of  Improvements  and  the  question  of 
Allowance  to  the  Landlord  or  Tenant , 
respectively  -----  803 

4.  Statutory  Provisions  and  Legal  Deci- 

sions by  which  the  Sub-Commissioners 
are  guided  -----  805 

6.  Case  of  Adams  v.  Dunseatli;  great  im- 
portance thereof  ...  - 805 

0.  Difficulties  of  proof  in  the  case  of  Tenants 

rather  than  of  Landlords  - - - 807 
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Improvements — continued. 

7.  Presumption  as  to  improvements  in  the 
absence  of  Evidence  ; question  whether 
the  Presumption  should  not  always  be 
in  favour  of  the  Tenant,  subject  to  proof 


by  the  Landlord  ....  808 

8.  Suggestions  as  to  the  Allowance  for  Im- 

provements being  publicly  recorded  - 808 

9.  Varying  character  and  value' of  Tenants’ 

Improvements ; Expediency  of  the 
fullest  encouragement  in  the  matter  • 809 
10.  Conclusions  and  Recommendations  of  the 

Committee  - - - - - 810 

Judgments  and  Legal  Decisions  - - 812 

Land  Commission  {Central  Department)  - 813 
Landlords  - - - - - -814 

Leases  - - - - - - - >814 

Limited  Owners  - - - - - - 815 

Pasture  Holdings  : 

1 . Exclusion  of  Holdings  wholly  or  partly 


under  Pasture  from  the  Fair  Rent 
Provisions  of  the  Land  Acts ; several 
cases  in  the  Courts  - - - 822 

2.  Recommendations  for  the  removal  or 
modification  of  the  existing  Restric- 
tions ......  822 

Pre-emption  Right  of  Landlord  - - 823 

Prices  --------  824 

Reclamation  of  Waste  Land  - - 826 

Redemption  of  Rent  Act 826 

Specified  Value  and  True  Value  ; 

1.  Present  Practice  infixing  the  Specified 

Value  and  the  True  Value  - - 831 

2.  Suggestions  for  an  amended  System  - 831 
Statutory  Term  : 

1.  Suggestion  for  ths  Reduction  of  the 

Statutory  Term  of  Fifteen  Years  - 832 

2.  Exceptions  taken  to  the  proposed  Re- 

duction ------  832 

3.  Legal  Operation  of  the  Statutory  Term 

and  Legal  Position  of  the  Tenant  at 
the  end  thereof  - - - - - 832 

4.  Question  of  Revision  and  Re-adjustment 

of  Rents  on  the  expiration  of  the  Term ; 
Facilities  suggested  on  this  Point  - - 833 

5.  Conclusions  and  Recommendations  of  the 

Committee  ------  834 


PAGE 

Sue  Commissions  : 

1.  Constitution  and  Jurisdiction  of  the 

several  Sub-Commissions  - - - 835 

2.  Procedure  ------  835 

3.  Local  Sittings  ; Removal  from  one  Dis- 

trict to  another  - 836 

4.  Question  of  amendment  on  several  Points  836 

Sub-division  of  Holdings  ....  83O 


Sub-Letting  : 

1.  Statutory  Provisions  and  Restrictions 

with  regard  to  Exclusion  from  the  Fair 
Rent  Clauses  of  the  Land  Acts  ; extent 
of  such  Exclusion  ....  837 

2.  Question  of  Removal  or  Modification  of 

Restrictions,  and  of  the  adoption  of 
various  Amendments  - - - - 837 

3.  Conclusions  of  the  Committee  - - 838 

Tenant  Right  and  Occupation  Interest  : 

1.  As  to  the  Value  thereof,  and  the  Prices 

realised  on  Sale  - - - -839 

2.  As  to  the  Question  of  Allowance  in 

Valuing  for  Fair  Rents  - - - 839 

3.  Summary  and  Recommendations  by  the 

Committee  - - - - - 840 


Town  Parks  : 

1.  Statutory  Provisions  and  Legal  Decisions 
upon  the  Question  as  to  what  constitutes 
a Town  Park,  and  thus  entails  Ex- 
clusion from  the  Fair  Rent  Clauses  of 


the  Land  Acts  -----  841 

2.  Question  considered  as  to  the  Expediency 

or  otherwise  of  the  Exclusion  of  Town 
Parks;  conflicting  Evidence  on  the 
subject  - - - - - 842 

3.  Summary  and  Recommendation  by  the 

Committee  - 842 

Turbary  .......  843 

Ulster  .......  843 

Valuers  and  Valuation; 

1.  Generally  as  to  the  Practice  in  connec- 

tion with  the  Sub-Commission  Courts  - 844 

2.  Explanations  respecting  the  Practice  in 

connection  with  the  County  Courts  - 845 

3.  Conclusions  of  the  Committee  - 84^ 
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[N.B. — In  this  Index  the  Figures  following  the  Names  of  the  Witnesses,  and  those  in  the 
Analysis  of  Evidence  of  each  Witness,  refer  to  the  Questions  in  the  Evidence : the  Figures 
following  App.  refer  to  the  Pages  in  the  Appendix;  and  the  Numerals  following  Rep.  to  the 
Pages  in  the  Report  and  Proceedings  of  the  Committee.] 


A. 

ABATEMENTS  OF  RENT.  Inducement  to  many  tenants  to  keep  out  of  Court  by 
reason  of  temporary  abatements  of  rent,  Bailey  1395,  1396;  Doyle  2922,  2923;  Bayiy 

4181,  4182 Exclusion  of  evidence  as  regards  temporary  abatements  by  landlords 

when  fair  rents  were  being  fixed,  Bailey  2053-20,55 Concurrence  in  the  view  that 

temporary  abatements  are  one  of  the  chief  causes  preventing  tenants  from  applying  to 
have  fair  rents  fixed,  Cunningham  4740-4744;  O'Keeffe  6142  et  seq. 

Information  respecting  the  farms  held  by  witness  and  the  abatements  allowed  to  bis 

tenants.  Heard  9642-9667 ; Neligan  11713-11722 Rule,  on  the  properties  of  which 

witness  is  agent,  not  to  give  reductions  to  tenants  who  have  judicial  ients;  reductions 
varying  from  five  to  twenty-five  per  cent,  given  to  those  who  have  not  got  judicial  rents, 
Garvey  11967-11995.  12009-12012.  12133-12140. 

See  also  AGREEMENTS  AND  VOLUNTARY  ARRANGEMENTS.  FAIR  RENTS. 

Acts  of  Parliament.- 

Enumeration  of  the  exceptional  difficulties  arising  from  the  interdependence  of  the 
various  Land  Acts;  special  reference  to  the  terms  “ holding  ” and  “ present  tenancy,” 

Fitz Gibbon  2969-2976.  3037,  3038 Incorporation  of  the  Act  of  1881  with  the  Act 

of  1870,  by  the  57th  section  of  the  formei  Act;  practical  effect  thereof  that  the  two 
statutes  must  be  read  and  construed  as  one,  ib.  2993-2995. 

Decided  opinion  that  any  Act  dealing  with  the  land  question  should  be  made  so  clear 
as  not  to  admit  of  any  misinterpretation  on  the  part  of  those  who  have  to  administer  it, 

MacAfee  5783-5803 Statement  that  fe^er  legal  questions  arise  for  consideration  now 

than  formerly,  most  of  the  points  having  been  settled,  and  that  the  Acts  are  now  work- 
ing more  smoothly,  Doyle  6930  et  seq. 

Necessity  for  consolidating  the  statutes  from  i860  to  the  present  time,  and  of  making 

their  definitions  more  intelligible,  Greer  8459-8462 Replacement  of  the  Act  of  1870 

by  the  Act  of  1881,  it  being  necessary  to  follow  the  checks  and  limitations  of  the  former 
Act  as  regards  improvements,  &c.,  in  the  administration  of  the  latter,  Shaw  8930-8936. 

Review  by  the  Committee  of  the  provisions  and  operation  of  the  Act  of  1870,  the 
most  important  clause,  as  regards  protection  of  the  tenant’s  tenure,  being  that  which 

provided  compensation  for  disturbance  in  case  of  capricious  eviction,  Rep.  iii. 

Several  important  exclusions  from  the  operation  of  the  Act  of  1870,  such  as  town  parks, 
demesne  lands,  grazing  lettings,  &c.,  ib. 

Important  effect  as  regards  the  Act  of  1881  through  the  definitions  in  the  Act  of  1870 
being  incorporated  therein  ; special  reference  hereon  to  tenants’  claims  in  respect  of 
improvements,  and  to  the  several  exclusions  from  such  claims,  Rep.  iii.  vii.  ix-xiii. 

Grounds  upon  which  the  Committee  consider  that  opportunity  should  be  taken  as 
soon  as  feasible  of  consolidating  the  Irish  Land  Laws  in  one  consistent  and  intelligible 
Act,  Rep.  xxii. 

See  also  the  Headings  generally  throughout  the  Index. 

Adams  v.  Dunseath.  See  IMPROVEMENTS  5.  10. 

Agistment  Lettings.  Particulars  respecting  the  exclusion  (from  the  fair  rent  system)  of 
lettings  where  no  tenancy  is  created,  such  as  agistment  letting9  and  conacre  lettings, 
Bailey  871-880. 

0.122.  5 d 2 Agreements 
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AGREEMENTS 


Report,  1 894 — continued.. 


Agreements  and  Voluntary  Arrangements  (Landlord  and  Tenant): 

Suggestions  in  detail  for  facilitating  agreements  and  voluntary  arrangements  on  the 
expiration  of  the  statutory  term,  Bailey  1295-1299.  1650-1652.  1897-1902.  2514,  2515 
-Frequent  cases  before  witness’  Court  in  which  the  rents  had  been  fixed  under  agree- 
ments that  had  not  been  registered  ; great  alteration  in  many  instances,  ib.  2516-2522. 

Suggestion  that  the  expense  in  fixing  fair  rents  may  be  reduced  by  facilitating  agree- 
ment between  the  landlord  and  the  tenant  free  of  cost,  at  the  instance  of  the  Court 

valuer  ; objection  in  sucli  case  to  an  appeal  on  value,  Bayly  3632-3635 Explanations 

respecting  the  proposals  of  witness  as  compared  with  those  of  Mr.  Bailey  for  facilitating 
voluntary  settlement  of  the  rent  between  landlord  and  tenant  without  legal  intervention, 
that  is,  unless  they  failed  to  agree ; belief  that  in  numerous  cases  this  arrangement 
would  be  accepted  by  both  parties,  ib.  3751-3766. 

General  concurrence  of  witness  with  Mr.  Bailey’s  proposal  as  to  fixing  fair  rents; 
suggestion,  however,  that  the  first  procedure  might  be  left  to  the  landlord  and  tenant  in 
all  cases,  with  an  appeal  within  a month  to  a full  Sub-Commission,  Cunningham  4601- 
4606.  4750  et  seq.  4868-4875 Numerous  cases  in  which  agreements  between  land- 

lords and  tenants  have  not  been  registered,  and  when  re-valued  the  rents  have  been 
reduced,  ib.  4605,  4606. 

No  doubt  that  those  tenants  who  had  their  rents  fixed  between  1882  and  1887  by 
agreement  out  of  Court,  and  had  them  filed,  are  now  paying  about  double  the  fair  rent ; 
urgent  necessity  of  the  retrospective  operation  of  the  shortened  statutory  term  so  as  to 
allow  of  an  immediate  revision  of  these  rents,  O'Keeffe  6110-6141.  6189-6193.  6265 
et  seq.  6326-6333.  6554-6574 Grounds  for  the  opinion  that  the  rents  fixed  by  agree- 

ment out  of  Court  were  abnormally  high,  and  would  now  be  unfair ; uselessness  of 
comparison  by  averages  and  percentages  of  reductions  made  in  and  out  of  Court,  ib. 
6715  et  seq.  6797.  6868-6873. 

Recommendation  that  in  non-contentious  cases  the  rent  might  be  re-fixed  by  a 
valuation  on  the  land,  leaving  the  landlord  or  tenant  to  raise  any  question  afterwards  in 
Court,  Doyle  6924-6929.  7618  et  seq. 

Reference  to  the  number  of  agreements  made  during  the  sitting  of  the  Donoughmore 
Committee  in  1882,  and  signed  by  tenants  in  ignorance  of  the  covenants  of  such  agree- 
ments, Greer  8043,  8044.  8131-8134.  8177,  8178 Desirability  of  settling  a greater 

number  of  cases  out  of  Court,  $.  8164-8166. 

Examination  as  to  the  grounds  for  the  opinion  that  a great  number  of  agreements  had 
been  signed  by  tenants  in  ignorance  of  their  provisions  ; admission  that  this  opinion  was 
founded  to  some  extent  on  the  untested  statements  of  the  tenants,  Greer  8347-8358. 
8643-8653— — Detailed  examination  showing  that  although  12,475  agreements  were 
fixed  out  of  Court  during  the  sitting  of  the  Donoughmore  Committee,  there  were  con- 
siderably more  during  the  following  year,  and  that  the  numbers  have  been  subject  to 
great  variation,  ib.  8368-8381. 

Evidence  showing  that  where  agreements  as  to  fixed  rents  had  not  been  filed  such 
cases  were  often  brought  before  the  Kerry  County  Court  and  larger  reductions  made 
than  had  been  given  under  such  agreements,  Shaw  9 023-9027.  9189-9191 Discus- 

sion as  to  the  percentage  of  reduction  in  cases  of  rents  mutually  agreed  upon  as  compared 

with  those  fixed  in  Court,  ib.  9061-9063.  9065-9069.  9192-9195 Examination  as  to 

cases  in  which  rents  are  fixed  by  agreement ; when  brought  into  Court  such  rents  are 
mostly  reduced,  Heard  9363-9370.  9451-9459.  9580-9583. 

Inability  of  witness  to  say  whether  the  rents  fixed  by  agreement  out  of  Court  in  the 
early  days  of  the  Land  Acts  were  higher  than  the  judicial  rents  then  fixed  ; probability 
that  if  the  judicial  rents  had  come  up  for  revision  in  1885  to  1887  they  would  have  been 

reduced  as  much  as  the  others  were,  Bewley  10493-10502 Doubt  as  to  the  Land 

Commission  being  able  to  give  any  information,  additional  to  that  in  the  annual  Reports, 
respecting  the  difference  in  the  percentage  and  reductions  on  former  rents  in  the  two 

cases  of  rents  fixed  by  agreement  and  rents  judicially  determined,  ib.  10503-10507 

No  doubt  that  the  rents  fixed  by  agreements  and  declarations  a good  many  years  ago 
are  higher  than  the  judicial  rents  that  would  now  be  fixed  by  a Sub-Commisdon,  ib. 
11132-11138. 

Evidence  to  the  effect  that  some  agreements  out  of  Court  were  made  on  the  estates  with 
which  witness  is  connected,  at  the  request  of  the  tenants,  but  that  all  rents  are  now 
settled  in  Court;  very  small  difference  between  the  rentals  under  agreements  and  the 

judicial  rentals,  Garvey  1 t9y3-1. 1 93°-  12147-12153 Acceptance  by  the  tenants, 

voluntarily,  of  witness’  valuation,  in  the  great  majority  of  cases  settled  by  agreement  out 
of  Court,  Barnes  12948-12953. 

Table,  handed  in  by  Mr.  W.  F.  Bailey,  containing  examples  of  cases  in  the  counties  of 
Down,  Armagh,  Monaghan,  and  Cavan,  where  fair  rents  have  been  recently  fixed  by  the 
Sub-Commission  Court  in  which  settlements  had  been  agreed  to  between  the  parties  after 
the  passing  of  the  Land  Act  of  1881  reducing  the  old  rents,  App,  693. 

, Table, 
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Agreements  and  Voluntary  Arrangements,  4c. — continued. 

Table*  handed  in  by  Mr.  Doyle,  of  cases  in  the  county  of  Cork  and  other  counties  in 
Which  judicial  rents  were  fixed  after  agreements  had  been  signed  but.  not  filed  in  the 
Land  Commission  Office,  App.  694. 

Return,  according  to  provinces  and  counties,  showing  the  percentage  of  reduction  in 
judicial  rents  fixed  by  agreement,  App.  741. 

Total  of  121,902  fair  rents  fixed  by  agreements  between  landlords  and  tenants  since 
the  Act  of  1 88 1 , Rep.  iv. 

See  also  Arbitration.  Donoughmore  Committee.  FairRenTS.  STATUTORY  TeR\I. 

Agricultural  Department  {Land  Commission).  Establishment  of  the  Agricultural  Depart 
merit  of  the  Commission,  just  alter  the  passing  of  the  Act  of  1877,  for  the  temporary 
adjustment  of  rents,  Bewley  1 1088-1 1090. 

Agricultural  Holdings  {Generally).  Approval  of  the  policy  of  bringing  agricultural  hold- 
ings generally  within  the  Acts,  Bailey  1377-1379 Limited  difficulty  in  determining 

whether  a holding  is  non-agricultural  ; reference  to  the  legal  Sub-Commissioner  in 
doubtful  cases,  Bayly  4190-4197. 

Large  number  of  agricultural  holdings;  total  of  552,349  according  to  a recent 
Parliamentary  Paper,  Hep.  iv. 

Antrim.  Higher  rents  paid  by  sub-tenants  in  Antrim  owing  to  the  houses  being  better 
than  in  other  counties,  Greer  8246-8257. 

Appeals  and  Re-hearings : 

1.  Cases  taken  from  the  Sub- Commissions  and  the  County  Courts  to  the 

Land  Commission  ; Procedure  and  Results. 

2.  Cases  taken  from  the  Land  Commission  to  the  Court  of  Appeal. 

3.  Conclusions  and  Recommendations  of  the  Committee. 

1.  Cases  taken  from  the  Sub- Commissions  and  the  County  Courts  to  the  Land 
Commission  ; Procedure  and  Results  : 

Right  of  appeal  to  the  Commissioners,  within  two  months,  from  the  decisions  of  the 

Sub-Commissions;  conditions  attached  thereto,  Fitzgerald  97-105 Arrangements 

as  to  the  local  sitting  of  the  Commissioners  on  appeal  cises,  witness  and  Mr.  Justice 
Bewley  always  sitting,  with  a third  Commissioner,  unless  unavoidably  absent,  ib.  109- 

114 Impracticability  of  the  Commissioners  inspecting  in  appeal  cases,  ib.  145,  146. 

Summary  of  the  procedure  before  the  Commissioners  and  character  of  the  oral  and 

documentary  evidence;  decision  announced  in  open  Court,  Fitzgerald  147-177 

Evidence  heard  by  the  Commissioners  on  appeals  from  the  County  Courts  when  there 

is  no  cause  book  ; instances  of  no  orders  of  the  Courts  being  forthcoming,,  ib.  210 

Statement  to  the  effect  that  appeals  are  not  refused  on  mixed  questions,  ib.  397-399 

Occurrence  of  appeals  in  some  twenty  or  twenty-five  per  cent,  of  the  cases,  these 

now  coming  about  equally  from  landlords  and  tenants,  ib.  523-525. 

Effect  of  appeals  from  the  Sub-Courts  to  the  Land  Commission,  that  since  August 
1881  the  rents  as  fixed  by  the  former  have  been  increased  0'2  per  cent,  over  the  whole 
period,  Bailey  1415-1419.  1646-1649 Ample  evidence  before  the  Chief  Commis- 

sioners over  and  above  the  valuers’  report,  in  cases  of  appeal,  ib.  1843-1845.  2161-2171 

Concurrence  in  some  exceptions  taken  to  the  procedure  in  connection  with  appeals, 

Bayly  4329-4338. 

Expediency  of  making  the  decision  of  the  Sub-Commission  final  in  all  questions  of 

value  and  of  restricting  appeals  to  questions  of  law,  Greer  8039-8042 Attention  of 

witness  called  to  the  large  number  of  appeals  that  have  been  made ; they  are  more 
numerous  than  he  had  supposed,  Heard  9592-9602. 

Evidence  to  the  effect  that  witness’  present  duty  is  to  preside  over  the  sittings  of  the 
Land  Commission,  held  all  over  Ireland,  for  re-hearings  and  appeals;  also,  to  sit  witli 
Mr.  Commissioner  Fitzgerald  in  Dublin  to  hear  motions  in  fair  rent  cases,  Bewley 

10080-10083 Statement  that  since  his  appointment  in  1890  witness  has  delivered 

judgment  in  4,540  fully  heard-out  cases,  in  991  of  which  legal  questions  arose;  no 
doubt  that  valuation  is  the  most  important  element  for  decision  in  the  majority  of  appeal 

cases,  ib.  10084-10095 Various  kinds  of  motions  on  which  witness  makes  orders, 

some  of  them  involving  decisions  on  important  points  of  law,  ib.  10090-10093. 

Detailed  account  of  ihe  procedure  adopted  in  the  ordinai-y  cases  of  re-hearing  on 
appeal  from  the  Sub-Commission;  great  advantage  of  the  appellate  jurisdiction  over 
the  Sub-Commissioners,  it  having  an  important  steadying  effect  on  them,  Bewley  10106- 

>0133 Submission  of  a table,  prepared  by  the  Registrar,  showing  the  cases  in  which 

there  has  been  a substantial  increase  or  decrease  in  the  amount  of  the  rent;  also,  a table 

of  the  increases  in  the  true  values,  ib.  10119-10133 Refusal  of  the  Land  Commission 

O.122.  5 n 3 Court 
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Appeals  and  Re-hearings — continued. 

1.  Cases  taken  from  the  Sub- Commissions  and  the  County  Courts,  (fe.— continued. 
Court,  in  Judge  O’Hagan  and  Mr.  Justice  Litton’s  time,  to  grant  leave.; to,  appeal  after 
they  had  affirmed  the  decision  of  a Sub-Commission  ; practice  of  witness  and  Mr. 
Fitzgerald,  on  the  contrary,  to  allow  an  appeal  whenever  there  is  an  arguable  question 
in  the  case,  Bewley  10134. 

Return  showing  some  cases  in  which  the  true  value  as  fixed  by  Sub-Commissions 
or  Civil  Bill  Courts  has  been  substantially  increased  on  appeal  to  the  Land  Commission, 
App.  695. 

Further  Return  showing  a number  of  cases  in  which  the  rents  fixed  by  Sub-Commis- 
sion or  Civil  Bill  Courts  have  been  altered  to  a substantial  extent  on  appeal  to  the 
Commission,  App.  696-698. 

Return  of  appeals  by  counties,  provinces,  and  all  Ireland  from  the  commencement  of 
proceedings  on  22nd  August  1881,  up  to  31st  March  1894,  distinguishing  between  land- 
lords’ appeals  and  tenants’  appeals,  and  showing  to  what  amount  the  rent  fixed  by  the 
Court  below  was  increased  or  was  reduced  by  the  Land  Commission,  App.  728-735. 

Return  for  the  period  from  22nd  August  1881  to  31st  March  1894  of  all  cases  in 
which  the  Sub-Commission  Court,  or  Civil  Bill  Court,  made  an  order  on  an  application 
to  fix  the  true  value  of  a tenancy  under  Section  1,  Sub-section  3,  of  the  Act  of  1881, 
and  the  Land  Commission  re-heard  the  application  on  appeal,  App.  736,  737. 

2.  Cases  taken  from  the  Land  Commission  to  the  Court  of  Appeal : 

System  of  appeal  from  the  Land  Commission  to  the  Court  of  Appeal  in  Ireland,  there 
being  no  further  appeal  to  the  House  of  Lords;  power  also  to  have  a case  staled  for  the 
Court  upon  any  question  of  law,  Fitzgerald  178-193* 

Very  close  and  minute  inquiry  on  the  part  of  the  Court  of  Appeal  in  Land  Act 

cases.;  illustration  in  the  recent  case  of  Martin  v.  Lord.Annesley,  Bailey  1815-1823 

Explanation  of  the  principles  by  which  the  Court  of  Appeal  is  guided  in  certain  cases  in 
fixing  a particular  user  upon  the  holding,  ib.  2314-2318. 

Particulars  of  the  constitution  of  the  Court  of  Appeal  ; explanation  that  the  presence 
of  three  Judges  is  absolutely  necessary  at  any  final  appeal,  but  that  in  a very  important 
case  (Adams  v.  Dunseath)  there  were  seven  present,  FitzGibbon  2940-2943 — — Defini- 
tion of  the  difference  between  an  appeal  and  a re-hearing,  ib.  2940 — : — Information  as  to 
the  procedure  of  the  Court  in  respect  of  questions  of  law  and  mixed  questions  of  fact 
and  law,  the  only  Iwo  forms  of  Land  Commission  appeals  ; exclusion  from  the  jCpurt  of 
all  cases  of  “fair  rent”  or  value,  ib.  2944,  2945. 

Explanation  in  regard  to  the  data  by  which  cases  of  appeal  are  decided  ; admissibility 
of  the  papers  prepared  by  the  Sub-Commissioners  as  evidence  in  • land  proceedings, 

FitzGibbon  2947,  2948.  3142-3144 Examination  as  to  the  number  and  classification 

of  cases  that  have  come  before  the  Court ; judicial  statistics  of  all  cases  from  1 882  to 

1893,  inclusive,  handed  in,  ib.  2954-2968.  3034-3036 Explanation  of  the  discrepancy 

between  the  number  of  cases  of  appeal  on  the  list  handed  in  by  witness  and  those  on 
the  Registrar’s  list ; the  202  cases  on  the  list  prepared  by  witness  came  from  the  Land 
Commission  Court  only,  ib.  3126-3135.  3146-3150 Further  reference  to  the  consti- 

tution of  the  Court  of  Appeal,  there  having  been  fouiteen  individual  Judges,  ib. 
3148. 

Impossibility  for  the  Court  of  Appeal  to  lay  down  general  principles  for  the  decision 
of  land  cases,  owing  to  the  variation  of  the  facts  of  each  individual  case  ; instance  in  the 

case  of  Stewart  v.  Davidson,  FitzGibbon  3221-3223 Further  and  complete  classified 

list  of  the  202  cases  previously  mentioned,  handed  in,  ib.  3301-3306. 

Question  as  to  whether  there  is  any  available  means  of  arriving  at  the  dicta  of  the 
Judges  other  than  that  of  reading  the  Reports;  belief  that  this  is  the  only  practicable 

way,  Fitz Gibbon  3307-3309 Inability  of  the  Court  of  Appeal  to  alter  a decision  of 

the  Land  Commission  on  a question  of  fact,  although  they  may  consider  such  conclusion 
a wrong  one,  provided  it  was  proved  by  the  Lower  Court  to  be  within  its  jurisdiction; 
reference  hereon  10  the  case  ol  Bruce  v.  Steen,  #.  3452. 

Accuracy  of  Lord  Justice  FitzGibbon’s  list  of  appeals,  Bewley  10139 — ^Statement 
that  since  1890  there  have  been  113  appeals  from  the  Land  Commission  Court  and 
Judicial  Commissioners  sitting  alone,  and  that  of  the  eighty-seven  decisions  for  which 
witness  was  lesponsible,  sixty  were  affirmed  and  twenty-seven  reversed  by  the  Court  of 

Appeal,  the  latter  including  some  of  Ins  most  important  cases,  ib.  10140-10143 

Sketch  of  the  present  method  of  procedure  in  the  Court  of  Appeal  in  determining  ques- 
tions of  value  ; statement  that  witness  does  not  act  on  the  principle  of  Judge  Shaw  and 
disregard  the  landlord’s  and  tenant’s  evidence  as  to  value,  ib.  10510-10559,  1.0633- 
10640. 

Further 
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Appeals  and  Re-hearings — continued. 

2.  Cases  taken  from  the  Land  Commission  to  the  Court  of  Appeal — continued. 
Further  information  as  to  the  number  of  cases  in  which  appeals  have  been  made  from 

witness’  decisions;  inclusion  of  some  very  important  cases  in  the  eighteen  decisions 

tliat  were:  reversed  in  favour  of  the  tenants,.  Beioley  10658-10674 Adherence  of 

witness  to  h.is  opinion  that  great  injustice  would  be  done  in  individual  cases  unless  the 
right  of  appeal  be  retained,  ib.  10833-10844.  10918. 

Decided  opinion  t hat  the  right  of  appeal  from  all.  Courts  of  First  Instance  should  be 

preserved,  Neligan  11454,  1 1455.  1 1625-1 1627 Approval  of,  the  right  of  appeal  being 

maintained,  both  as  regards  value  and  as  i-egards  law  ; probability  that  the  general  result 
of  the  appeals  is  the  confirmation  of  the  rents  fixed  by  the  Court  below,  Garvey  11942, 
11943.  12499-12529. 

Returns  containing  particulars  in  connection  with  appeals  and  cases  stated  from  the 
Land  Commissions,  App.  678,  679.  . 

List  of  all  decisions  of  the  Court  of  Appeal  noted  by  Lord  Justice  FitzGibbon,  showing 
in  each  case  the  landlord  and  tenant,  the  subject  of  appeal,  and  the  result,  App. 
688.- 692. 

List  of  appeals  and  cases  stated  from  decisions  of  the  Land  Commission  to  which 
Mr.  Justice  Bewley  was  a party  between  the  1st  January  1891  and  the  31st  May  1894, 
showing  in  each  case  whether  the  decision  was  affirmed  or  reversed  by  the  Court  of 
Appeal,  App.  726,  727. 

3.  Conclusions  and  Recommendations  of  the  Committee  : 

Total  of  42,621  cases  since  the  Actof  1881  in  which  there  were  appeals  and  applications 

for  re-hearing,  nearly  one-half  of  which  were  withdrawn,  Rep.  v -Reference  to  the 

system  of  re-hearing  on  all  questions  of  value  as  one  of  the  causes  which  deters  tenants 
front  making  applications  to  have  fair  rents  fixed,  ib.  vi. 

. Very  small  total  increase  (only  2,383/.)  in  cases  of  re-hearing  or  appeal  from  the 
Sub-Commissions  and  from  the  County  Courts,  Rep.  vi. 

Conclusion  that  the  system  entails  grievous  delays,  protracts  uncertainty,  imposes 
heavy  costs  (oppressive  to  a humble  class  of  suitors),  and  necessitates  expenditure  out 
.of  all  proportion  to  the  practical  result,  Rep.  vi. 

Vast  expenditure  in  order  to  subject  the  decision  of  a Court,  two  of  the  three  members 
of  which  are  agricultural  experts,  who  themselves  inspect  the  holding,  to  be  reviewed 
by  another  Court,  no  member  of  which  inspects  the  holding  or  need  be  an  agricultural 
expert,  though  the  question  to  be  determined  is  one  of  the  value  of  land,  Rep.  vi. 

Opinion  that  where  the  valuation  of  a holding  does  no.t  exceed  20/.,  and  where  the 
Judgment  of  the  Sub-Commission  on.  questions  of  value  is  unanimous,  there  should  be 
no  re-hearing  by  the  Land  Commission  on  any  question  of  value,  Rep.  vi. 

See  also  Costs,  2.  IMPROVEMENTS,  5.  JUDGMENTS  AND  LEGAL  DECISIONS. 

Arbitration.  Explanation  that  under  the  Redemption  ot  Rent  Act  there  are  no  special 
provisions  as  to  arbitration ; much  greater  cost  of  purchase  by  arbitration  than  under 

the  Act , Fitzgerald  308-314 Objection  of  witness  to  rents  being  fixed  by  arbitration; 

preference  fora  full  hearing  of  the  case  in  open  Court,  Garvey  12398-12412.  12529- 
i 2539- 

Total  of  only  thirty-seven  fair  rents  fixed  bv  arbitration  since  the  Act  of  1881, 

Rep  iv- Average  reduction  of  307  per  cent,  in  these  cases,  ib. Absence  of  any 

case  during  the  last  four  years.  Section  40  of  the  Act  being  practically  inoperative,  ib. 

Arrears.  Operation  of  arrears  in  preventing  applications . for  fixed  rents,  Dailey  1289- 

1204 Liability  of  the  tenant  to  ejectment  if  be  gets  into  arrear  after  the  fair  rent 

has  been  fixed,  ib.  1642-1645 Provisions  in  the  Acts  of  1881  and  1887  under  which 

tenants  in  arrear  may  obtain  a stay  of  proceedings  pending  application  for  a judicial 

rent  ib.  2135-2140 Large  number  of  tenants  who  have  got  into  fresh  arrears  since 

the  wiping  off  of  old  arrears  under  the  Act  of  1882,  ib.  2499-2501. 

Decided  effect  of  arrears  in  deterring  tenants  from  going  into  Court,  Bayly  4039-4041. 

4181,  4182 Desirability  of  the  Court  having  power,  in  fixing  a lair  rent,  to  deal  with 

arrears,  as  in  Scotland,  and  to  take  cognisance  of  turbary  where  it  exists  anywhere  upon 
an  estate,  Cunningham  4747—47^ 9* 

Doubt  as  to  the  advisability  of  giving  the  Court  power  to  protect  the  present  tenant 
by.  dealing  with  arrears,  as  in  Scotland  ; sympathy  of  witness,  however,  with  a tenant 
who.  is  domg  his  best  to  pay  an  impossible  rent,  MacAfee  5805-5813. 

Decision  of  the  Committee  that  the  question  of  arrears  is  not  within  the  reference 
under  which  the  Committee  sits,  Rep.  xxvii. 

Assistant- Commissioners.  See  Sub-Commission. 

.0.122.  6>4  Sai,el‘ 
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B. 

Bailey , W.  F.  (Analysis  of  his  Evidence.) — Considerable  experience  of  witness  in  various 
counties  in  Ireland  as  a legal  Assistant  Land  Commissioner  since  November  1887;  he 
was  previously  Secretary  to  the  Royal  Commission  on  Irish  Public  Works,  647-656. 

Delegation  of  ail  the  powers  of  the  Central  Land  Commission  to  each  Sub-Commission 
sitting  locally,  the  orders  of  the  latter  being  final,  subject  to  appeal,  657,  658.  729- 

735 Summary  of  the  procedure  in  the  Sub-Commission  Courts,  evidence  being  taken 

on  disputed  questions  of  area,  upon  changes  in  the  rent,  drainage  or  other  changes  in 
the  holding,  rates  and  taxes,  and  such  other  matters  as  affect  the  annual  value,  659-676 

Evidence  taken  by  the  Court  from  each  party  as  regards  improvements  and  their 

value  with  reference  to  the  allowance  to  be  made  on  this  score  to  the  tenant  in  fixing 
the  fair  rent,  668-676. 

Decision  practically  by  witness,  as  legal  Commissioner,  of  all  questions  of  law,  the 
two  lay  Assistant  Commissioners  accepting  his  ruling  on  legal  points,  677-680.  685- 

687.  708,709 Completion  of  the  case  after  the  hearing  in  Court,  by  the  two  lay 

Sub-Commissioners  visiting  the  holding,  inspecting  the  improvements,  buildings,  &c.,  and 
making  separate  or  independent  valuations,  field  by  field,  the  boundaries  being  marked 

on  the  Ordnance  Sheet,  681-70-2 Great  importance  attached  to  the  map,  showing  in 

each  case  the  boundaries  of  the  holding,  696-702. 

Subsequent  consultation  between  the  legal  Sub-Commissioners  and  his  colleagues,  when 
the  whole  case  is  carefully  gone  into  before  an  order  is  made  fixing  the  rent,  703-709 

Considerable  difficulty  upon  the  question  of  turbary,  the  Sub-Commissioners  having 

no  jurisdiction  where  the  landlord  separates  the  turbary  from  the  holding,  709-716 

Careful  consideration  necessary  as  regards  the  incidence  of  taxation  upon  the  landlord 
and  occupier,  respectively  ; reference  more  especially  to  the  county  cess,  717-728. 

Result  of  witness’  experience  that  he  considers  the  present  system  of  fixing  judicial 

rents  in  Ireland  to  be  as  fair  as  anything  that  can  be  devised,  736 Special  importance 

attached  to  the  personal  visitation  and  valuation  of  each  holding  by  the  two  lay  Sub- 
Commissioners,  736-739. 

Explanatory  statement  with  reference  to  the  provisions  of  the  8th  section  (Sub-section 
9)  of  the  Act  of  1881  as  regards  allowance  for  tenant’s  improvements  when  not  pre- 
viously compensated  for ; particulars  hereon  of  the  decisions  of  the  Court  of  Appeal 
upon  the  five  questions  of  law  raised  in  the  case  of  Adams  v.  Dunseath,  740. 
748-867. 

Unanimous  decision  of  the  Court  of  Appeal  (Adams  v.  Dunseath)  that  the  meaning 
to  be  attached  to  the  word  “improvements”  was  that  given  to  it  by  the  Act  of  1870° 

754_76i Decision  in  the  Court  of  Appeal  upon  the  question  of  improvements  made 

by  a tenant  or  by  his  “predecessors  in  title”;  judgment  of  the  majority  (four  to  three) 
that  a tenant  was  not  debarred  from  his  claim  because  of  a break  .in  the  tenancy 
702-773- 

Importance  of  the  Judgment  of  the  Court  of  Appeal  (Adams  v.  Dunseath)  as  to 
certain  restrictions  in  Section  4 of  the  Act  of  1870  applying  to  a tenant’s  improvements 
when  a fair  rent  was  being  fixed  ; dissent  of  Lord  Chancellor  Law  from  this  decision 

774-801.  834 Decision  by  Mr.  J ustic  eBewley  in  the  case  of  Keran  v.  Mollan  excluding 

fee-farm  grantees  from  claiming  for  improvements  under  any  circumstances,  this  being 
under  the  Redemption  of  Rent  Act,  and  overruling  a previous  decision  by  witness  to  a 
contrary  effect,  802-829. 

Unanimous  decision  of  the  Court  of  Appeal  that  the  enjoyment  of  improvements 

under  a lease  is  not  compensation,  835-841 Judgment  of  the  Court,  by  a majority  of 

one  (Lord  Justice  FitzGibbon),  to  the  effect  that  improvements  made  before  a lease  were 
captured  by  the  lease,  and  belonged  to  the  landlord;  modification  of  the  foregoing 
Judgment  l.y  the  decision  in  the  case  of  Walsh  v.  Limerick,  842-857. 

Pioviso  in  the  Act  of  1870  that  in  cases  not  subject  to  the  Ulster  custom  the  pre- 
sumption as  regards  improvements  shall  be  in  favour  of  the  tenant ; numerous  and  wide 
exceptions  to  this  provision,  so  that  the  presumption  is  practically  with  the  landlord,  858- 
867  Presumption  in  favour  of  the  tenant  in  all  cases  under  the  Ulster  custom, 
866. 

Examination  in  detail  explanatory  of  the  various  exclusions  from  the  Land  Acts,  a 
' ei.V  latge  number  of  occupiers  being  thereby  deprived  of  the  benefits  of  the  fair  rent 

system,  868  et  seq. Particulars  respecting  the  exclusion  of  lettings  where  no  tenancy 

is  cieoted,  such  as  agistment  lettings  and  conacre  lettings,  871-880 Explanation 

h spieling  the  exclusion  of  the  purchaser  of  a tenancy  where  the  conditions  prescribed 
by  the  1st  section  of  the  Act  of  1881  have  not  been  complied  with,  881-888. 

Information 
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Information  as  regards  the  exclusion  of  future  tenancies,  with  reference  more  especially 

to  the  termination  of  present  tenancies  upon  the  death  of  limited  owners,  889-925 

Termination  also  of  present  tenancies  where  the  middleman  is  ejected  for  non-payment 

of  rent,  926-930 Statement  as  to  tenancies  created  by  a mortgagor,  after  the  date  of 

the  mortgage,  not  being  binding  on  the  mortgagee,  931-935. 

Consideration  of  the  facilities  for  contracting  out  of  the  Act  of  1881,  and  for  the 
creation  thereby  of  future  tenancies;  importance  hereon  of  the  decisions  of  the  Court  of 

Appeal  in  the  cases  of  Conroy  v.  Drogheda  and  Tonens  v.  Cooke,  935-978 

Information  respecting  exclusions  where  the  holding  is  p utly  agricultural  and  partly 

pastoral,  980-984 Exclusion  of  demesne  lands  ; questions  decided  in  connection  with 

undemesning,  985-993. 

Specific  exclusion  from  the  Land  Acts  in  the  case  of  home  farms,  994-1005 

Examination  with  reference  to  town  parks  and  the  legal  provisions  and  definitions  which 
determine  the  question  of  their  exclusion  from  the  Acts;  conditions  under  which  a town 
park  may  be  brought  within  the  Act  of  188 1 if  used  as  an  ordinary  agricultural  farm, 
1006-1024. 

Exclusion  of  holdings  if  let  to  be  used  mainly  or  wholly  for  purposes  of  pasture; 
distinction  between  holdings  above  and  below  50/.  valuation,  respectively,  1025-1041 

Explanations  respecting  various  other  exclusions  from  the  fair-rent  provisions  of  the 

Act  of  1881,  as  in  cases  of  sub-letting,  “triviality,”  exclusions  by  agreement,  &c., 
1042-1103. 

Paiticulars  respecting  the  case  of  Gault  v.  Wilson,  the  holding  having  been  occup  ed 
under  a fee-farm  grant  at  a rent  of  236Z,,  whilst  Mr.  Gault,  as  tenant,  paid  a fine  of 
1,315?.,  or  twenty-five  years’  purchase  of  the  difference  between  the  old  rent  and  the 

new,  1104-1139 Decision  of  witness  in  the  loregoing  case  that  the  fine  should  be 

taken  into  account  in  fixing  a lair  rent ; grounds  upon  which  this  decision  was  over- 
ruled on  appeal,  the  rent  fixed  by  witness  having  been  raised,  1 109-1138. 

Explanations  in  connection  with  the  case  of  Mairs  v.  Leckie,  in  which  witness 
declined  to  put  any  rent  upon  the  expendituie  of  the  tenant  on  improvements,  and 
reduced  the  rent  from  18/.  to  11?.;  reversal  of  this  decision  by  Mr.  Justice  Bewley,  the 
old  rent  having  been  revived,  1 140-1 168— Information  with  regard  to  the  case  of 
Mr.  Kennedy  (near  Ballymena),  in  which  were  involved  several  sub-Ieitings ; fair  rent 
fixed  by  witness,  though  this  decision  was  overruled  on  the  ground  oi  non-triviality, 

1 169-1 186. 

Further  explanations  in  connection  with  the  case  of  Adams  v.  Dunseath  and  the  effect 
of  the  dicision  in  giving  to  the  landlord  the  whole  of  the  increased  letiing  value  con- 
sequent upon  expenditure  by  the  tenant  upon  improvements,  1 187-1207 Statement 

with  further  reference  to  the  state  of  the  law  in  Ulster  and  out  of  Ubter,  respectively, 
ns  regards  tile  | resumption  being  in  favour  of  the  landlord  or  of  the  tenant  in  the  matter 
of  improvements;  hardship  in  many  cases  through  the  tenants  being  unable  to  prove 
their  improvements,  1208-1232. 

Conclusion  that  in  the  great  majority  of  ca<es  throughout  Ireland  the  improvements 
are  made  by  the  tenants;  question  hereon  whether  the  presumption  to  this  effect  should 
not  be  made  general,  subject  to  the  landlords  proving  their  own  improvements,  121 1- 

1232 Omission  of  tenants,  as  a rule,  lo  keep  records  of  their  improvements,  this  not 

applying  to  lardlords  ; acceptance,  however,  of  parol  evidence  as  10  improvements,  1218- 

1226 Belief  that  there  is  no  presumption  in  law  in  favour  of  the  reclamation  of  waste 

lands  being  made  by  the  tenant,  1227-1230. 

Exclusion,  doubtless,  of  a large  number  of  cases  of  sub-letting  on  the  question  of 

triviality,  1233-1236 Opinion  as  regards  town  parks  that  the  cases  to  be  excluded 

should  be  those  where  the  lands  are  not  lealiy  let  for  agricultural  purposes,  1237- 
1244. 

[Second  Examination.] — Reference  to  the  definition  of  the  Ulster  custom  by  Mr. 
Blake  (chairman  of  the  County  of  Fermanagh);  five  leading  features  of  the  custom, 

1245-1248 Defini'ion  given  to  the  custom  by  the  present  Master  of  the  Rolls  in 

Ireland  ; several  essentials  according  to  this  definition,  1248. 

Different  usages  on  diffeient  estates  in  Uls:er,  liie  custom  not  being  universal  through- 
out the  provii  ce,  and  the  onus  of  proof  as  to  the  existence  of  the  custom  being  with  the 
tenant.  1249,  1250 — Several  advantages  of  Ulster  custom  holding  tenants  under  the 
Act  of  1881  as  compared  wiih  other  tenants;  much  better  position  of  the  former  class  as 
regards  claims  for  improvements,  1251-1254. 

Outline  of  the  action  of  the  Sub  Commissioners  in  dealing  with  questions  of  turbary  ; 
numerous  cases  in  which  they  have  nothing  to  do  with  turbary  in  fixing  the  fair  rent, 
the  landlords  having  power  in  such  cases  to  enforce  unduly  large  payments  for  turbary ; 

1255-  1262 Reference  to  the  decision  in  the  case  of  Flannery  v.  Nolan  as  excluding  a 

tenant  from  the  fair-rent  system  when  he  takes  a lease  in  which  there  are  three  sub- 
0.122.  5E  tenancies 
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tenancies  conveyed,  1 263-1265 Frequency  of  inaccurate  and  inadequate  claims  for 

improvements  being  made  on  ihe  schedules,  the  tenants  being  under  much  disadvantage 
as  regards  any  ratification  thereof,  1266-1278. 

Schedule  of  costs  laid  down  by  the  Land  Commission  in  connection  with  applications 

by  tenants  ; regulation  also  of  the  fees  for  professional  valuers,  1279-1283 Great 

complaints  some  years  ago  as  to  the  delay  in  hearing  cases ; prompt  hearing  of  late, 

1284 Considerable  number  of  fair-rent  cases  still  coming  in,  1285 Steps  taken  to 

sit  in  places  as  near  as  possible  to  the  holdings  of  the  parties,  1286-1288. 

Operation  of  arrears  in  preventing  applications  for  fixed  rents,  1289-1294 Sugges- 

tions for  a modification  of  the  procedure  in  small  non-contentious  cases  and  for  dispensing 
with  the  preliminary  hearing,  but  not  in  the  larger  or  contentious  cases,  1295,  1296. 

1650-1652 Opinion  that  in  non-contentious  cases  an  appeal  on  questions  of  value 

might  be  withheld,  and  lhat  the  valuation  might  be  made  by  a single  valuer,  1297-1299. 
1650,  1651. 

Approval  of  the  amount  allowed  off  the  rent  in  respect  of  improvements  being  set  foith, 

1300-1304- Further  information  respecting  the  case  of  Mr.  Andrew  Kennedy  of 

Ballymena,  in  which,  though  it  was  decided  that  34/.  was  a fair  rent,  Mr.  Kennedy 
was  ruled  out  of  Court  on  the  ground  that  the  sub-letting  was  trivial,  1305-1319. 

Belief  as  to  the  legal  Sub-Commissioners  having  all  had  substantial  practice,  1320, 

1321 Qualfications  of  the  several  lay  Sub-Commissioners  as  regards  practical 

acquaintance  with  land  and  its  value,  1322-1336 Explanations  respecting  the  pro- 

cedure of  the  lay  Sub-Commissioners  when  they  sit,  in  pairs,  without  a legal  chairman; 
determination  by  them  of  the  value  and  the  rent,  after  inspection  of  the  land,  questions 
oflaw  being  reserved  for  the  chairman,  1337-1353.  1567-1571. 

Rule  of  the  lay  Sub-Commissioners  to  take  the  law  from  the  chairman,  though  they 

sometimes  dissent  from  him,  1347-1353 Practice  as  to  the  chairman,  though  probably 

not  conversant  with  agriculture,  and  though  he  has  not  inspected  the  holding,  deciding 
between  the  two  lay  Sub-Commissioners  when  they  cannot  agree  as  to  the  rent  to  be 
fixed,  1354-1372.  1567-1571. 

Rough  estimate  of  about  250,000  holdings  upon  which  fair  rents  have  not  been  fixed, 
a great  many  of  these  being  specifically  excepted  from  the  Land  Acts,  or  being  excluded 
therefrom  by  subsequent  judicial  interpretation  in  the  working  of  the  Acts;  other 

causes  of  non-application  in  these  cases,  1373-1389.  1653-1660 Approval  of  the 

policy  of  bringing  agricultural  holdings  generally  within  the  Acts,  1377-1379 Con- 

siderable number  of  cases  withdrawn  by  the  tenants  for  various  causes,  such  as  threats 

of  eviction,  fear  of  appeal,  &c.,  139°-1394 Inducement  to  many  tenants  10  keep  out 

of  Court  by  reason  of  temporary  abatements  of  rent,  1395,  1396. 

Practical  effect  of  the  decision  in  the  case  of  Adams  v.  Dunsenth  that,  as  regards  the 
costs  of  each  application,  the  landlord  and  the  tenant  each  pays  his  own,  though  in 
almost  every  case  the  tenant  succeeds  in  obtaining  a reduction  of  rent,  1397-1405 

-Numerous  instances  in  which  the  landlord  as  well  as  the  tenant  appeals,  each 

paying  his  own  costs  in  such  cases,  1406-1414.  1420,  1421 Effect  of  appeals  from 

the  Sub-Courts  to  the  Land  Commission  lhat  since  August  1881  the  rents  as  fixed  by 
the  former  have  been  increased  0*2  per  cent,  over  the  whole  period,  1415-1410. 
1646-1649. 

Explanations  in  connection  with  the  pre-emption  right  of  the  landlord  (outside 
Ulster),  and  his  power  to  buy  at  the  “ true  value,”  when  a tenant  wishes  lo  sell  ; way  in 

which  the  true  value  of  the  tenancy  is  anived  at  in  such  cases,  1422-1446 

Exemption  of  tenants  holding  under  the  Ulster  custom  from  the  obligations  under  the 
Land  Act  as  to  selling  to  the  landlords  at  the  true  value;  question  considered  hereon  as 
to  the  expediency  of  all  Irish  tenants  being  placed  upon  the  same  footing  in  regard  to  free 
saie,  &c.,  1428-1455. 

Presumption  under  the  Ulster  custom,  but  not  outside  the  custom,  that  all  improve- 
ments are  made  by  the  tenant,  1456-1458 Rule  throughout  Ireland  that  improve- 

ments are  made  by  the  tenants,  though  outside  Ulster  the  latter  are  frequently  at  a great 

disadvantage  through  not  having  records  on  the  subject,  1459-1470 General 

difficulty  on  the  part  of  landlords  in  proving  maintenance  of  improvements,  1461. 

Great  variety  of  circumstances  taken  into  consideration  in  fixing  a fair  rent ; due  regard 
had  to  the  probable  surplus  available  for subsistence  after  payment  cf  the  cost  of  production, 
1471-1485.  1567-1571— —Consideration  of  certain  provisions  in  the  Acts  of  1870  and 
1881  upon  the  subject  of  improvements  in  connection  with  the  question  of  allowance  to 
the  tenant  (in  the  rent)  in  respect  thereof ; that  is,  when  lie  has  not  been  already  paid  or 

compensated  therefor  by  the  landlord,  1486-1531 Effect  of  the  decision  in  the  case  of 

Adams  v.  Dunseath  further  adverted  to  as  regards  allowance  for  improvements,  1480 
1494.1498.1531. 

Separate  valuation  of  the  soil  and  of  the  buildings,  the  fair  letting  value  of  the  latter 
being  added  lo  (he  rent  when  they  are  provided  by  the  landlord,  but  not  when  they  are 

provided 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


BAILEY 


755 


Report,  1 894 — continued. 


Bailey,  IV.  F.  (Analysis  of  his  Evidence) — continued. 

provided  by  the  tenant,  1499-1506 Broof  required  as  to  the  tenant  .having  made 

the  fences  and  roads,  in  which  case  no  addition  is  made  to  the  rent  in  respect  of  them 

io07- 1 512 Proof  also  requited  before  witness  in  Court  as  to  the  ownership  of 

improvements  generally  by  the  tenant  before  they  are  inspected  by  the  lay  Commir- 
sioners;  frequent  difficulty  of  legal  proof  in  the  case  of  reclamations,  &c.,  1532- 
1554- 

Reference  to  the  decision  in  the  case  of  Archer  v.  Caledon  as  the  accepted  definition 
of  what  constitutes  a town  park  ; explanation  hereon  as  to  the  definition  of  accommoda- 
tion land  adjacent  to  towns,  1555-1566 Exclusion  of  the  tenant  from  allowance  for 

improvements  if  lie  has  not  set  them  forth  in  the  notice  or  if  he  has  supplied  inaccurate 

particulars;  great  difficulty  under  which  he  labours  on  this  score,  1572-1584 

Disallowance  of  claim  for  tenant’s  improvements  if  they  are  not  suitable  to  the  holding 
or  are  in  excess  of  what  is  required,  even  though  they  increase  the  letting  value; 
reference  hereon  to  the  decision  in  the  case  of  Robb  v.  The  Marquis  of  Dowushire 

1.5.857  »59°- 

Great  variation  in  the  Ulster  usages  in  different  districts, it  being  necessary  to  prove  their 

existence  and  their  force  in  the  case  of  each  holding,  1591-1600 Several  ways  in 

which  changed  interpretations  of  the  Land  Acts  and  contradictory  decisions  of  the 
Judges  have  operated  disadvantageously  to  the  tenants,  as  in  the  case  of  town  p irks, 
accommodation  land,  &c.,  1600-1622. 

Difficulty  in  cases  where  fair  rents  have  been  fixed  in  places  not  regarded  as  towns 
if,  several  years  hence,  and  in  consequence  of  recent  decisions,  these  places  were 
regarded  as  towns,  1 623-1627 Considerable  difficulty  also  on  the  score  of  exemp- 

tions in  respect  of  divided  leaseholds  and  future  tenancies,  1628-1634. 

Reference  to  the  power  of  landlords  to  resume  possession  of  land  in  town  parks,  the 

tenants  not  having  any  provisions  of  the  Act  of  1881  in  their  favour,  1635-1639 

Condition  under  which  exclusion  from  the  provisions  as  to  fair  rents  applies  to  mill 

farms,  1640,  1641 Liability  of  the  tenant  to  ejectment  if  he  gets  into  arrear  after 

the  fair  rent  has  been  fixed,  1642-1645. 

Great  variation  in  the  size  of  holdings  dealt  with  under  the  Acts,  1661-1664 

Explanaiions  with  further  reference  to  the  questions  taken  into  consideration  in  dealing 
with  tenant’s  improvements  of  different  kinds,  and  the  allowance  made  in  cases  of 

drainage,  &c.,  1665-1667 Impossibility  of  fixing  a fair  rent  suitable  for  all  time,  in 

view  of  ihe  immense  depreciation  th  it  may  take  place  in  the  value  of  cattle  and  other 
produce,  1678-1684. 

Stalement  as  lo  ihe  holding  being  valued  as  it  stands  for  rent  in  the  case  of  a fee 

farm  grant,  the  lenuit  paying  on  his  own  improvements,  1685-1687 Absence  of  any 

special  rule  for  the  guid  nice  of  valuers  as  regards  uniformity  in  the  case  of  town  lands, 
1688,  1689. 

Very  large  proporiion  of  tillage  in  Ulster  as  compared  with  Munster,  improvements 
applying  chiefly  to  tillage  lands,  1690-1694 Doubt  as  to  the  origin  of  ihe  require- 

ment that  the  tenant  must  specify  on  his  notice  a test  of  the  improvements,  1695-1700 

Approval  of  a rule  that  ihe  amount  allowed  for  improvements  should  be  sta'ed  on 

the  Fair  Rent  Order,  1701,  1702. 

Very  limited  extent  to  which  there  has  been  any  dissent  between  witness  and  his 
Sub-Commi.'sioners ; statement  hereon  upon  the  question  of  Colonel  Bailey  having 
dissented  (in  favour  of  the  tenants)  and  having  been  shifted  in  consequence  from  one 

Commission  to  another,  1703-1714 Relative  advantage  and  disadvantage  of  the 

landlord,  on  receipt  of  the  originating  nodee,  notifying  the  tenant  as  to  any  points  of 
law  intended  to  be  raised,  1715. 

[Third  Examination.] — Concurrence  in  the  view  that  the  service  of  an  originating 
notice  upon  the  landlord  should  be  made  as  easy  as  the  service  of  an  eviction  notne  upon 

a tenant;  several  obstacles  at  present  in  the  way  of  the  former  process,  1717-1725 

Non-objection  to  the  rule  as  to  service  of  an  originating  nolice  by  means  of  a registered 
letter,  1726. 

Entire  agreement  with  ihe  recommendations  of  the  Select  Committee  of  the  House  of 
Lords  in  1882  and  1883,  in  favour  of  its  being  clearly  shown  what  sum  should  be 
deducted  fiom  the  rent  in  respect  of  the  lenani’s  improvements;  dissent  from  the 
objec  ions  raised  hereon  by  Mr.  Justice  O’Hagan  and  the  other  Land  Commissioners  in 

1883;  1727-1730 Approval  of  a record  of  the  amount  allowed  to  be  deducted  for 

each  different  class  of  improvement,  1730-1736 Facility  of  arranging  for  showing  on 

the  back  of  the  Fair  Rem  Order  the  allowance  for  improvements,  1737,  1738- 

Evidence  showing  that  a Fair  Rent  Order  has  no  final  validity  in  the  Common  Law 
Courts,  and  may  be  s.-t  aside  under  different  circumstances;  several  cases  cited  in 

illustration,  1739-1751 Degree  of  conflict  between  recent  and  former  decisions  of  the 

Couit  of  Appeal;  prejudicial  effect  of  certain  recent  decisions  as  regards  dairy  and 
grazing  farms  in  Munster,  1 751_ 1 77  1 - 
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Bailey,  W.  F.  (Analysis  of  his  Evidence) — continued. 

Statement  as  to  the  Judgments  of  the  Land  Commission  having  been  omitted  till 
lately  from  the  Law  Reports ; consequent  unceitainty  and  difficulty  in  future  years,  1772- 

1779 Explanations  with  further  reference  to  the  Ulster  custom  and  the  different 

conditions  and  usages  which  exist  on  different  estates  on  the  question  of  free  sale,  &c., 

1780-1792 Consideration  of  certain  restrictions  upon  the  operation  of  the  free  sale 

provisions  of  the  Act  of  1881;  reference  to  the  first  section  as  intended  to  apply  to 
sales  in  the  open  market,  1793-1804. 

Question  further  considered  as  to  notice  being  given  to  the  tenant  of  all  objections 
proposed  to  be  raised  by  the  landlord  on  points  of  law  ; difficulty  in  preventing  objections 

being  suddenly  raised,  1805-1814.  1916-1919 Very  close  and  minute  inquiry  on 

the  part  of  the  Court  of  Appeal  in  Land  Act  cases;  illustration  in  the  recent  case  of 
Martin  v.  Lord  Annesley,  1815-1823. 

Siatement  on  the  subject  of  the  non-return  to  the  tenant  of  any  fine  or  caution  money 

paid  by  him  as  security  at  the  beginning  of  his  lease,  1824-1831 Further  reference 

to  the  limitation  of  the  fair-rent  system  to  certain  classes  of  tenants  ; exclusion  of  those 
who  have  contracted  not  to  take  the  benefit  of  future  legislation,  1832-1830. 

Evidence  as  to  appeals  from  witness’  tribunal,  with  special  reference  to  rents  fixed  in 
Cavan;  qualifications  of  the  two  appeal  valuers,  Mr.  Bamford  and  Mr.  Callan,  a large 

number  of  these  rents  having  been  raised  by  the  Chief  Commission,  1837-1850 

Ample  evidence  before  the  Chief  Commissioners  over  and  above  the  valuer?.’  Report,  in 

cases  of  appeal,  1843-1845.  2161-2171 Practice  of  the  Central  Commission  in  regard 

to  sending  appeal  valuers  to  any  county  without  consulting  them  in  the  matter,  1851- 

.855. 

Reasons  why  the  tenants  are  required  to  state  the  valuation  of  their  holdings  on  the 

forms  issued  by  the  Commission,  1856 Causes  of  the  more  numerous  sub-letting 

exclusions  in  Ulster  than  elsewhere,  1857,  1858 Reference  to  some  rents  on  the 

estate  of  Mr.  Yilliers  Stuart,  in  Waterford,  which  were  originally  6 d.,  and  were  gradually 
raised  ; increase  to  4 1.  eventually,  through  the  decision  in  the  case  of  Adams  v.  JDunseath, 

1859-1867.  1951-1965 Explanation  of  the  practice  generally  in  dealing  with 

reclamation  of  waste  lands  and  in  estimating  the  allowance  to  be  made  to  the  tenant 
under  different  circumstances,  1868-1896. 

Necessity  of  a re-hearing  of  contentious  cases  when  the  statutory  term  expiies; 
liability  of  the  tenant  to  points  being  raised  which  may  exclude  holdings  on  which  fair 

rents  have  already  been  fixed,  1897-1902 Exclusion  from  the  Land  Act  if  a tenant 

sub-lets,  since  1883,  a part  of  his  holding  for  a cottage  for  a labourer,  1903-1915.  1920- 
1 924- 

Difficulty  in  estimating  the  number  of  cases  in  which  tenants  greatly  exaggerate  their 
improvements  or  (ail  in  proving  them  ; claim  made  in  the  great  majority  of  cases,  some- 
thing being  usually  allowed,  1925-1938 Claims  now  allowed  to  be  made  for  improve- 
ments made  since  1870;  frequent  disallowance  on  the  score  of  date,  1939-1943 

Several  classes  of  improvements  for  which  claims  are  made ; doubt  as  to  the  relative 
amount  of  claims  in  Ulster  and  Munster,  1944-1948. 

Great  variety  of  conditions  and  circumstances  taken  into  consideration  in  deciding 
tenants’  claims  lor  improvements ; frequency  of  contribution  by  landlords,  whilst 

temporary  remission  of  rent  is  sometimes  allowed,  1956.  1966-1982 Particulars  with 

further;  referei  ce  to  the  procedure  of  the  lay  Sub-Commissioners  in  valuing  a farm  and 
in  dealing  not  only  with  improvements  but  with  deterioration,  1983-2001. 

Explanatory  statement  as  to  the  extent  to  which  the  presumption  in  regard  to 
improvements  is  in  favour  respectively  of  the  landlord  and  of  the  tenani  ; onus  upon  the 

tenant  in  certain  cases  to  produce  evidence,  2002-2017 Presumption  absolutely  in 

favour  of  the  tenant  in  all  cases  under  the  Ulster  custom,  2003,  2004 Records  kept 

by  the  landlords  or  iheir  agents  of  improvements  upon  large  estates,  but  not  often  upon 
tlie  smaller  estates;  question  of  having  no  prtsumption  eitlnr  way  in  the  latter  class  of 
cases,  2018—2026. 

Examination  as  to  the  effect  of  the  Acts  of  1870  and  1881  in  making  the  tenant  a 

part  owner,  2027-2046 Difficulty  as  to  the  precise  limit  of  rent  in  order  that  tenants 

of  pasture  holdings  may  have  the  benefits  01  the  Acts,  2047-2052 Exclusion  of 

evidence  as  regards  temporary  abatements  by  landlords  when  fair  rents  were  being 
fixed,  2053-2055. 

Scale  of  prices  laid  down  in  the  Act  of  1853  and  in  all  the  valuation  Acts;  statement 
hereon  as  to  the  lower  prices  in  Griffith’s  Schedule  than  are  now  returned,  2056-2063 

Object  of  the  short  term  leases  occasionally  im.de  by  the  Land  Judges,  2064,  2065 

Examination  as  to  different  classes  of  fee-farm  grants,  and  as  to  the  principles 

adopted  in  fixing  the  redemption  va'ue  in  those  cases  which  come  under  the  Land  Acts, 
2.o‘'4-  2 1 00. 

Statement 
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Report,  1 894  — continued. 


Bailey,  W.  F.  (Analysis  of  his  Evidence') — continued. 

Statement  on  the  question  of  the  Judgment  (not  officially  reported)  of  the  Lord 
Chancellor  in  the  case  of  Conroy  v.  Drogheda  having  reversed  or  confirmed  a previous 

decision  in  the  case  of  M’Donnell  v.  Blake,  2101-2107 Different  circumstances 

under  which  it  has  been  held  that  pastoral  holdings  are  outside  the  Laud  Acts,  2107- 

2 ioc; Frequent  question  whether  the  right  of  turbary  attaches  to  a holding  ; 

procedure  in  such  cases,  2110-2113. 

Consideration  of  certain  provisions  in  the  Acts  of  1881  and  1887  on  the  subject  of 
sub-lettings  for  labourers’ cottages  ; reference  especially  to  Kennedy’s  case,  21 14-2126 

Few  applications  before  witness  in  cases  where  the  landlord  is  tenant  for  life,  these 

being  excluded  from  the  Land  Act,  2127-2134 Provisions  in  the  Acts  of  1881  and 

1 887  under  which  tenants  in  nrrear  may  obt  iin  a stay  of  proceedings  pending  application 
for  a judicial  rent,  2135,  2140. 

Way  in  which  a record  of  what  is  allowed  for  improvements  would  operate  in 

preventing  appeals,  2141-2143 Statement  with  further  reference  to  the  liability  of 

the  tenant’s  title  to  be  questioned  at  any  time;  liability  also  of  the  Commissioners’ 

decisions  to  be  reversed,  2146-2157 -Non-objection  to  an  official  staff  of  reporters 

for  reporting  the  Judgments  of  the  Sub-Commissioners,  2158-2160. 


[Fourth  Examinaiion.] — Explanations  with  further  reference  to  the  case  of  Conroy 
v.  the  Marquis  of  Drogheda,  the  effect  of  the  Judgment  (recently  reported  in  the  “ Law 
Times  ”)  being  that  it  is  quite  possible  to  determine  a present  tenancy  if  the  parties  have 
the  intention  so  to  do,  and  without  resumption  of  the  holding  by  the  iandlord,  2172- 

2182.  2198-2213.  2222-2228. 

Further  evidence  in  elucidation  of  statement  that  it  is  open  to  a Common  Law  Court 
to  question  the  validity  of  a Fair  Rent  Order,  and  to  set  it  aside  if  made  ultra  vires 

or  wilhout  jurisdiction,  2182-2197.  2545-2547 Information  respecting  the  case  of  a 

tenant  of  the  Marquis  of  Downdiire  at  Dundrum,  named  Quinn,  in  which  case  a fair 
rent  was  fixed  bv  witness’  Commission  ; decree  of  ejectment  subsequently  given  by 
Mr.  Justice  Holmes,  the  Fair  Rent  Order  having  been  set  aside,  2186-2197.2537-2544. 
2588-2611. 

Admission  as  regards  the  case  of  Peyton  v.  Gilmartin  that  the  tenant  was  successful 
in  resisting  ajndicial  rent  fixed  during  the  life  of  the  life  tenant,  2214-2221  Admis- 
sion also,  with  respect  to  the  decision  in  the  case  of  Crookshank  «.  Law,  that  some 
additional  land  taken  by  the  tenant  was  not  required  for  agricultural  purposes, 
2229-2234. 

Question  further  considered  as  to  what  constitutes  a “ town  park  ’ and  as  to  the  effect 
of  certain  decisions  on  the  subject,  especially  in  the  cases  of  Archer  u.  Caledon  and 

MeCann  v.  Downshire,  2235—2240 Statement  as  regards  the  case  of  McNamara  v. 

McNamara,  in  which  the  Court  of  Appeal  decided  that  land  let  in  conacre  was  not  used 

as  an  ordinary  agricultuial  holding,  2241-2249 Large  number  of  holdings  where  the 

rales  and  taxes  are  paid  by  the  landlords,  2250-2255. 


Belief  that  in  a very  considerable  number  of  cases  before  witness  his  Sub-Commission 
has  been  unable  to  give  the  tenant  credit  for  bis  improvements  because  he  has  been 
unable  to  prove  them  and  because  the  presumption  is  against  him,  2256-2267 
Explanations  with  further  reference  to  the  extent  of  creation  of  new  tenancies  by  the 
tenant  for  life  or  limited  owner,  these  holdings  becoming  future  tenancies  on  the  death 
of  the  limited  owner,  2268-2285.  2480-2482.  2489-2494-  2561-2568— —Power  of  a 
tenant  residing  on  his  holding,  if  the  valuation  be  under  50/.,  to  cultivate  it  as  pasture 
or  otherwise  without  being  ex  luffed  Iron,  the  Act,  even  though  the  land  be  craggy ; 
limited  number  of  such  farms  in  Clare  County,  2286-2290.  2346-2350. 

Concurrence  in  the  view  that  it  is  quite  possible  that  a very  large  proportion  of  the 
tenants  (some  250,000  in  number),  who  have  not  applied  to  have  fair  rents  fixed,  have 
abstained  from  doing  so,  because  they  consider  tli-y  are  now  holding  at  comparatively 

low  rents,  2291.  2574,  2575 Very  large  number  of  holdings  under  one  acre  which 

would  be  excluded  from  die  Act  on  a variety  of  grounds,  2192. 


Consideration  of  certain  conditions  as  to  residence,  Sec.,  in  connection  with  the 
question  of  town  parks  and  of  exemption  from  the  Lind  Acts;  restriction  as  to  the 

owner  resuming  possession  for  building  purposes,  2293-2313 Explanation  of  the 

principles  by  which  the  Court  of  Appeal  is  guided  m certain  cases  in  fixing  a particular 
user  upon  the  bolding,  2314-2318. 

Statistical  information  to  lie  supplied  with  reference  to  the  various  restrictions  and 
exclusions  by  which  tenants  are  articled,  231,8-2327-— Consideration  ot  decisions  as 
to  the  extent  of  exclusions  from  the  Acts  through  small  portions  of  the  holdings  being 

non-agricultnral,  23-28-2340 Explanation  with  further  re lerence  to  the  effect  ol  the 

decision  in  the  case  of  Crookshank  0.  Law  as  rag  mb  exclusion  from  the  Act  where  a 
small  portion  of  land  is  hel  I t . he  taken  tor  non-agricultural  purposes,  2341-234,,. 

r K .3  Examination 
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Report,  1 894 — continued. 


Bailey , W.  F.  (Analysis  of  his  Evidence) — continued. 

Examination  as  regards  the  definition  of  town  parks  in  connection  with  the  question  of 
population,  witness  admitting  that  in  many  instances  it  would  be  very  hard  on  the  land- 
lords to  fix  purely  agricultural  rents,  2353-2379. 

Practice  in  the  case  of  English-managed  estates  in  Ireland  as  to  the  improvements 
being  made  and  maintained  by  the  landlords  ; credit  given  them  in  respect  thereof, 

though  the.  maintenance  may  have  been  neglected,  2380-2388 Careful  record  kept  on 

the  larger  estates  of  the  landlords’  improvements  and  of  the  allowances  of  timber,  slate, 
&t\,  to  tenants  for  improvements,  2389-2391.  2571-2573. 

Lxphmations  on  the  subject  of  the  disallowance  of  tenant’s  improvements  made  under 
lease  which  excluded  such  improvements;  frequency  of  cases  before  the  Act  of  1881  in 
which  the  tenant  regarded  the  teims  of  the  lease  as  compensation  for  his  improvements, 

2393~2474 Paniculars  of  the  cases  of  O’Neill  v.  Cooper  and  Dyas  v.  Scott,  showing 

that  rent  was  put  upon  improvements  made  by  the  tenants  under  previous  leases;  effect 
hereon  of  the  decision  in  the  case  of  Adams  v.  Dunseath,  2399-2474. 

Further  statement  as  to  the  position  of  the  tenant  on  the  score  of  presumption  in 
tespect  o(  improvements;  practical  exclusion  of  claim  for  all  improvements  made  before 

1850,  save  buildings  and  reclamation,  2475-2479 Question  considered  as  to  the 

opportunities  for  fraud  in  the  making  of  new  tenancies  by  the  limited  owner  disregarding 
the  interests  of  the  remainder  man,  as  by  taking  a fine  and  fixing  a low  rent,  2483- 
2492. 

Explanation  that  it  is  not  suggested  by  witness  that  leases  are  given  as  a means  of 

bringing  existing  tenancies  outside  the  Act,  2493-2498  Large  number  of  tenants  who 

have  got  into  fresh  arrears  since  the  wiping  off  of  old  arrears  under  the  Act  of  1882, 

2499~2501 Grounds  for  the  conclusion  that  a scale  of  prices  would  he  very  fallacious 

as  one  of  the  data  in  fixing  fair  tents,  2502-2508.  2515. 

Approval  of  some  general  principles  being  laid  down  by  the  Chief  Commission  or  the 
Court  of  Appeal  for  the  guidance  of  the  Sub-Commissioners,  but  not  any  detdled 

instructions,  2509 Difference  occasionally  between  the  lay  Sub-Comrnisoioners,  but 

not  as  a rule,  2510 Very  rare  instances  ol' inspection  of  a holding  by  only  one  Sub- 

Commissioner,  2511-2513 Opinion  as  to  the  necessity  of  some  re-inspeclion  of  each 

holding  after  the  expiration  of  the  fifteen  years’  term,  2514,  2515. 

Frequent  cas  s before  witness’  Court  in  which  the  rents  were  fixed  under  agreements 
that  have  not  been  registered  ; great  alteration  in  many  cases,  2516-2522- Informa- 

tion as  to  the  practice  in  awarding  a sum  to  a tenant  who  has  purchased  from  another 
tenant,  in  respect  of  his  right  of  occupancy  and  of  having  a fair  rent  fixed,  2523-2536. 

Liability  upon  the  tenant  in  certain  cases,  exceedingly  few  in  number,  to  pay  the  tithe 

rent-charge,  2548-2551.  2612—2614 Special  provision  made  on  large  estates  for 

division  ol  the  turbary,  there  being  no  turbary  at  all  in  many  districts,  2552-2556— — 
Frequent  instances  of  the  tenant’s  improvements  not  being  worth  the  cost  incurred,  2557- 
2561.  2569,  2570. 

fairness  in  each  party  paying  his  own  costs,  even  when  the  tenant  obtains  a reduction 

of  rent,  2576-2578 Allowance  by  Irish  valuers  generally  ol'  a third  of  the  value  of 

. ilie  produce  lor  the  rent,  one-fifth  being  the  rule  in  England,  2579-2581. 

Credit  given  to  the  landlord  for  any  increased  value  through  the  making  of  roads  or 
railways,  2582,  2583 Several  modes  adopted  in  estimating  the  amount  of  deteriora- 
tion that  sometimes  results  from  bad  treatment,  0584—2586 Evidence  available  as  to 

the  condition  of  land  before  reclamation,  2587. 

[Fifth  Examination.] — Attention  of  witness  further  drawn  to  the  Judgment  of  Mr. 
Justice  Bewley  in  the  case  of  M‘Cann  v.  The  Marquis  of  Downshire  upon  the  question 
of  what  constitutes  a town  for  the  purposes  of  the  Land  Acts,  2615-2617. 

Explanation  as  regards  certain  figures  quoted  to  witness  respecting  1 lie  total  number 
of  agricultuial  holdings  in  decennial  periods,  the  probable  number  of  small  holdings  and 
of  other  holdings  excluded  from  the  Acts  under  different  heads,  and  the  total  number  in 
which  (air  ients  have  not  yet  been  fixed,  that  he  is  not  in  a position  to  confirm  them, 
and  is  not  prepared  with  statistics  on  the  subject  outside  those  in  the  Reports  of  the 
Land  Commission,  2618-2629.  2^39-2847. 

Very  similar  percentage  of  reduction  in  the  years  1892-93  and  1893-94  in  the  rents 

under  old  leases;  also  in  other  rents,  2630-2633 Case  of  Dyas  v.  Scott  further 

adverted  to  with  reference  to  the  question  whether  the  lease  was  not  adequate  compen- 
sation for  any  improvements  made,  2634-2644. 

Statement  as  regards  previous  evidence  of  witness  (Q.  1382,  1383)  respecting  the 
large  number  of  restrictions  and  exclusions,  and  the  effect  of  judicial  interpretations  in 
enlarging  the  number,  that  he  adheres  to  such  evidence  without  qualification,  2645- 

2661 Repetition  of  statement  that  it  is  a delusion  to  say  that  a Fair  Kent  Order  is 

impregnable,  though  witness  considers  the  protection  of  the  Land  Act  is  a real  pro- 
tection 
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Report,  1 894 — continued. 


Bailey , W.  F.  (Analysis  of  bis  Evidence) — continued. 
tection,  2662-2664  Adherence  to  statement  that  there  are  a large  number  of  cases, 
in  which  estates  have  been  for  a long  time  in  settlement,  where  the  question  of  new 
tenancies  may  arise,  2665-2668. 

Very  great  number  of  cases  in  which  administration  is  not  taken  out,  the  tenants  not 

leing  aware  that  this  is  necessary  for  the  completion  of  their  title,  2669-2680 

Instances  of  landlords  having  segiegated  the  turbary  though  within  the  ambit  of  the 
farm;  power  to  do  so  only  when  the  turbary  is  detached  from  the  holding,  2681-2685 

—Exceptional  instances  of  occupiers  of  town  parks  having  no  other  occupation  than 
their  cultivation,  2686-2690. 

Information  with  further  reference  to  the  process  in  calculating  the  allowance  or  per- 
centage to  the  tenant  for  his  expenditure  on  improvements,  any  increased  letting  value 
above  such  percentage,  but  not  the  increased  market  value,  going  to  the  landlord”  2691- 

2713.  2764,  2765.  2780-2787 Explanation  in  connection  with  the  working  of 

Section  18  of  the  Act  of  1881,  as  regards  labourer*’  cottages;  power  of  the  tenant  to 

sub-let  for  the  purpose,  with  the  consent  of  the  landlord,  2714-2720 Limited 

operation  of  Section  19  (Act  of  1881),  as  regards  labourers’  cottages,  in  Ulster  as 
compared  with  Munster,  2721-2737. 

Presumption  in  favour  of  the  tenant  as  regards  not  only  all  improvements  since  1870, 
but  as  regards  buildings,  &c.,  evidently  erected  by  the  tenant  previously  thereto,  2760- 

2763; Statement  on  the  subject  of  witness’ Sub-Commission  valuing  the  land  and 

•buildings  separately,  even  though  the  latter  aie  all  provided  by  the  landlord;  necessity 
of  showing  in  each  case  the  annual  value  of  the  buildings,  2766-2779. 

Concurrence  in  the  proposition  that  every  Fair  Rent  Order  is  impregnable,  if  made 

within  the  jurisdiction  of  the  Land  Commission,  2788-2792 Case  ot  Quinn  further 

adverted  to  in  connection  with  the  decree  given  by  the  County  Court  Judge  before  the 
lair  rent  was  fixed  and  upheld  subsequently  thereto  by  Mr.  Justice  Holmes,  2793-2808 

Explanations  with  further  reference  to  the  decision  in  Conrov’s  case  and  to  the 

doctrine  of  surrender  by  operation  of  law  as  re-introduced  by  such  decision,  2809- 
2823. 

Considerations  as  to  the  inoperativeness  of  the  ninth  section  of  the  Act  of  1881  with 
respect  to  the  Commission  taking  into  account  unreasonable  conduct  of  either  landlord  or 

tenant,  2824-2831 Doubt  as  to  there  being  any  instances  of  tenants  exercising  their 

right  to  sell  pending  ejectment,  2832-2836 IN  on-application  of  the  decision  in  the 

case  of  Adami  v.  Dunseath  to  holdings  under  the  Ulster  cU'tom,  2837,  2838. 

[Sixth  Examination.] — Four  Returns  handed  in  relative  to  the  working  of  the  Land 
Act  of  1870  as  incorporated  with  that  of  1881  ; 3299,  3300. 

Bailey,  Mr.,  Decision  of  the  Committee  that  certain  correspondence  which  has  taken  place 
between  Mr.  VV.  F.  Bailey  and  Lord  Justice  FitzGibbon  shall  be  made  public  in  the 
same  way  as  that  between  Mr.  Justice  Bewley  and  Lord  Justice  FitzGibbon  was  given 

to  the  public,  p.  581 Copy  of  the  correspondence  in  question,  which  has  reference 

to  certain  evidence  of  Mr.  Bailey  respecting  the  decisions  of  the  Court  of  Appeal, 
pp.  581-583.  606. 

Barley.  Importance  of  the  barley  crop  in  King’s  County  and  Tipperary,  the  produce 
of  two  and  a-half  acres  of  bailey  usually  paying  the  rent  of  a farm  of  twenty  acres, 
Garvey  11865-11871.  12257-12270. 

Barnes,  William  A.  (Analysis  of  his  Evidence.) — Witness  is  a tenant,  landlord,  and 
owner  in  fee,  having  about  500  acres  under  his  hands ; has  been  engaged  in  agriculture 
for  over  thirty  years,  12840-12845. 

Evidence  to  the  effect -that  witness  has  made  a great  number  of  valuations  for  arbitra- 
tion purposes  and  has  been  very  extensively  employed  as  a professional  valuer  under  the 
Land  Commission;  he  has  valued  in  twenty-four  of  the  counties  of  Ireland,  12846- 
12855 Experience  of  witness  that  farming  in  Ireland  pays,  tillage  being  more  profit- 

able than  grazing  ; belief  that  the  small  farmers  are  doing  much  belter  of  late  years  than 
the  large  ones,  12856-12859. 

Statement  that,  as  a rule,  the  tenants’  improvements  have  not  been  on  a very  large 
scale  on  the  farms  that  witness  has  valued,  tlure  being  much  more  deterioration  than 

improvement  of  the  land,  12860,  12861.  12887-12890 Superficial  character  of  the 

diainage  executed  by  the  tenants;  amount,  claimed  for  drainage  by  the  tenant  very  often 
in  excess  of  ibe  value  of  the  benefit  derived  from  the  improvement,  12862,  12863. 

Enumeration  of  estates  011  which  the  landlord  either  erects  the  buildings  or  contributes 
materials  towards  them;  allowance  to  the  landlord  of  not  more  than  four  per  cent,  in 

such  cases,  when  fixing  the  fair  rent,  12864-12866.  12879-12881- Practice  of  witness 

to  give  the  tenant  three-fiflhs  and  the  landlord  two-fifths  of  any  increased  letting  value 
due  to  tenant’s  improvements  that  may  remain  after  the  tenant  has  been  allowed  about 
five  per  cent,  upon  his  outlay,  12867-12872. 
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Barnes , William  B.  (Analysis  of  liis  Evidence)— continued. 

Custom  of  the  landlord  not  to  claim  for  the  buildings  unless  he  has  a substantial 

reason  for  doing  so,  152873 Result  of  witness’ experience  that  the  tenants  have  no 

difficulty  in  proving  their  improvements,  except  perhaps  in  cases  of  reclamation  made 
many  years  ago,  12874-112878. 

Large  number  of  cases  in  which  the  claim  made,  by  the  tenants  for  improvements  is  too 

wide  or  too  large,  128S2-12886 Opinion  that  in  cases  of  deterioration  of  land  the 

landlord  suffers  when  a fa;r  rent  is  fixed,  the  Commissioners  valuing  the  land  as  they  find 
it,  12887-12891. 

Particulars  as  to  the  sums  realised  by  the  sale  of  tenant’s  interests,  the  cases  where 
the  rents  were  judicial  being  distinguished  from  those  where  they  were  non-judicial, 

12892-12927 Explanation  that  witness  takes  the  tenant’s  occupation  interest  into 

consideration  when  fixing  a fair  rent;  definition  of  the  occupation  interest  as  the  difference 
between  the  judicial  rent  and  a fair  competitive  rent,  12028-1293-1. 

Unwillingness  of  the  Commissioners  to  fix  a specified  v.due,  unless  they  obtain  very 
good  evidence  in  tegard  to  it  ; grounds  for  the  opinion  that  there  is  no  injustice  to  the 

tenant  in  fixing  the  specified  value,  12935-12941 Sundry  reasons  why  the  prices  of 

tenancies  are  higher  in  Ulster  than  in  other  parts  of  Ireland,  12940-12947. 

Acceptance  by  the  tenants,  voluntarily,  of  witness’  valuation  in  the  great  majority  of 

cases  settled  by  agreement  out  of  Court,  12948-12053 Particulars  of  cases  in  which 

drainage  improvements  have  been  executed  with  money  borrowed  from  the  Board  of 
Works,  the  landlords  having  to  pay  the  amounts  assessed  on  the  tenants  as  well  as  those 
assessed  on  llnmselves,  since  fair  rents  were  fixed,  12954-12984. 

Gradual  deterioration  in  the  quality  of  cattle  since  18/9,  causing  a fall  of  about 

fifteen  per  cent,  in  prices,  12965-12970 Grounds  for  disapproving  of  the  suggestion 

to  abolish  town  parks,  12971-12974. 

Inadvisability  of  making  any  alteraiion  in  the  law  relative  to  pas  ure  holdings,  12975- 

12978 Desirability  of  discouraging  sub-letting  ; knowledge  of  ca?es  where'  the 

tenants  sub-let  at  higher  rates,  in  comparison,  than  they  themselves  pay,  12979-12982. 

Opinion  that  the  question  of  cost  does  not  deter  tenants  from  goino-  into  Court, 

12983-12985 Possibility  of  a sliding  stale  being  wmked  out  so  that°renis  can  be 

fixed  according  to  price  at  the  end  of  the  statutory  term,  there  being  a right  of  appeal 
as  to  value ; reliability  of  the  scale  of  prices  published  by  the  Land  Commission  Irom 
time  to  time,  12986-12998. 

Rarity  of  increases  of  rent  on  the  estates  that  witness  has  had  to  deal  with,  12999- 

13004 Experience  of  witness  that  mistakes  as  to  boundaries  have  been  made  by  the 

Sub-Commissioners,  and  corrected  by  the  Head  Commission,  13005-13008. 

Bayly , Colonel  E.  R.  (Analysis  of  his  Evidence.) — Experience  of  witness  as  a lay 
Assistant-Commissioner  since  1881  in  fixing  rents  under  the  Land  Acts  in  almost  every 
county  in  Ireland  ; extensive  experience  previously  in  connection  with  land,  3*506-3526 
——Several  legal  Sub-Commissioners  under  whom  witness  has  acted;  single  instance  of 
his  having  served  under  Mr.  Bailey,  3527-3529. 

Information  as  to  the  procedure  of  the  lay  Sub-Cotnmissioners  (after  evidence  has 
been  taken  in  Court  presided  over  by  one  legal  Sub-Commissioner)  in  their  inspection 

of  each  holding  in  order  to  procure  the  data  lor  the  fixing  of  a fair  rent,  3530  et  sea. 

Full  note  taken,  when  on  the  land,  of  all  improvements,  which  are  marked  on  ilie  map, 
(those  claimed  by  the  tenant  being  set  out  on  the  originating  notice),  3534.  3546-3550 

Record  made  of  the  boundaries,  these  being  correcily  supplied  by  the  tenant  in  the 

vast  majority  of  cases,  3535-3546. 

Great  variation  in  the  time  occupied  by  each  inspection;  average  of  about  three  cases 

!l  day,  3551-3554-  3690-3693 -Completion  of  the  work  bv  witness  and  lib  colleague 

during  a day  in  office,  the  data  being  then  got  ready  for  submission  to  the  legal  Sub- 

Commissioner,  3555 Note  made  upon  ihe  map  of  the  aiffermt  kinds  of  sod  and  of 

the  quantities,  the  land  being  classified  and  the  produce  being  considered,  3557.  3694- 
3698.  3704-3707  Explanation  that  piices  are  taken  into  account,  but  only  in  a 
general  way,  3558-3572-  3699  -37°3-  3839-3841. 

Reference  to  proximity  to  a good  market  as  an  it  m in  consider  ng  the  value  ; limited 

use  made  of  the  railways,  3573  3575.  ;;  858 Circumstances  under  which  turf  is  taken 

mlo  consideration  as  aflectmg  the  value,  3577-3582 Consideration  allowed  for 

fishing  facilities,  3583,  3584. 

Particulars  as  to  the  course  adopted  by  witness  in  valuing  the  various  claves  of 
improvements,  viz.,  reclamation,  draining,  fencing  and  building,  and  as  to  the  evidence 

obtained  Irom  tenants  m respect  thereof,  3585-3618.  3637  et  sea.  3735  (t  sea. 

i) requent  production  by  the  tenants  ol  accounts  of  their  outlay  on  improvements;  diffi- 
culty when  the  improvements  have  been  made  by  their  fathers,  oral  testimony  bei  n' 
however,  accepted,  3587"3593-  3637-3639-  3660-3676. 

Instances 
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Bayly,  Colonel  E.  R.  (Analysis  of  his  Evidence) — continued. 

Instances  of  non-allowance  for  tenants’  improvements,  so  called,  as  when  they  are  not 

worth  the  outlay,  3.597— 3605 Practice  as  regards  buildings  in  respect  of  allowance 

to  the  tenant  or  the  landlord,  respectively;  admitted  claims  of  tenants  as  a rule  in 

Ulster,  whilst  elsewhere  the  claim  is  often  made  by  the  landlord,  3618-3623 

Approval  of  the  presumption  as  to  buildings  and  other  improvements  being  geneiallv 
with  the  tenant,  3624-3626.  3636. 

Way  in  which  it  may  be  allowed  to  tenants  to  claim  improvements,  if  they  have 

emitted  to  do  so  on  the  originating  notice,  3627,  3628.  3788-3796 Unfair  operation 

as  regards  tenants  of  the  preemption  right  of  the  owners,  3629-3631. 

Suggestion  that  the  expense  in  fixing  fair  rents  may  be  reduced  by  facilitating  agree- 
ment between  the  landlord  and  the  tenant  free  of  cost,  at  the  instance  of  the  Court 

vainer;  objection  in  such  case  to  an  appeal  on  value,  3632-3635 Difficulty  in 

estimating  the  increased  letting  value  per  acre  by  outlay  on  drainage  or  other  improve- 
ments; fiequen-y  of  large  outlay  without  any  corresponding  increase  of  value,  3708- 
3729- 

Frequent  instances  of  deterioration  of  the  land,  as  through  over-cropping, 

exhaustion  of  drainage,  &c.,  3730-3734 Valuation  of  the  land,  before  taking 

the  improvements  into  account;  full  benefit  given  to  the  tenant,  as  for  reclama- 
tion and  thorough  drainage,  3735-3744. 

Discontinuance  by  the  Land  Commission  since  the  Labourers  Act  of  the  former 

practice  of  looking  into  the  condition  of  the  labourers,  3745 Allowance  made  to  the 

landlord  for  rent  where  he  has  been  ordered  to  build  a new  cottage,  3746-3750. 

Explanations  respecting  the  proposals  of  witness,  as  compared  with  those  of 
Mr.  Bailey,  for  facilitating  voluntary  settlement  of  the  rent  between  landlord  and  tenant 
without  legal  intervention,  unless  they  failed  to  agree ; belief  that  in  numerous  cases 

this  arrangement  would  be  accepted  by  both  parties,  3751-3766 Practice  of  witness 

to  exempt  from  rent  in  all  those  cases  in  which  it  is  clear  that  improved  buildings 
were  at  the  cost  of  the  tenant,  though  there  may  not  be  evidence  to  that  effect,  3767- 
3777- 

Variation  in  the  allowance  made  for  reclamations  by  tenants,  according  to  the  quality 

of  the  soil ; non-adoption  of  perceniage  allowances,  3778-3787 Diffeient  rule 

adopted  as  regards  drains,  and  as  regards  buildings,  in  making  allowance  for  tenants’ 
improvements,  though  not  claimed  on  the  originating  notice,  3788-3806. 

Explanation  as  regards  the  right  of  pre-emption  that  in  fixing  the  fair  rent  witness 
does  not  take  into  consideration  what  the  competition  value  would  be  nor  what  family 

the  tenant  has  to  support,  3807-3831 Practice  of  witness  in  fixing  the  fair  rent  to 

value  the  land  as  he  sees  it,  according  to  his  practical  experience  of  what  it  is  worth,  the 
tenant  being  allowed  no  deduction  for  deterioration  if  wilful  on  his  part,  3819-3824. 
3842-3857.  3876-3879. 

Examination  as  to  the  course  pursued  by  witness  in  dealing  with  tenant  right  under 
diffeient  circumstances,  due  allowance  being  made  to  the  tenants  for  improvements, 

3^59-3879 Fuither  reference  to  the  allowance  made  for  tenants’ drainage  and  for 

the  labour  expended  thereon,  3880-3888 Relative  difficulty  of  owners  of  small 

estates  and  of  tenants  in  proving  improvements ; frequent  instances  of  information 
through  the  tenants  as  to  (he  supply  of  materials  by  the  landlord,  3889-3897. 

Conclusion  that  a revision  of  rents  after  the  fifteen  years’  term  according  to  a scale 
of  price  wouid  not  work,  and  that  an  Assistant  Commissioner  or  valuer  should  inspect 

each  bolding  in  order  to  re-determine  the  fair  rent,  3898-3902 Approval  of  the  rule 

being  made  compulsory  as  to  landlord  and  tenant  consenting  that  the  fur  rent  shall  be 
determined  by  a valuer  or  valuers  appointed  by  the  Land  Commission;  frequent 
ignorance  on  the  part  of  tenants  respecting  the  existing  rule,  3902-3920. 

Very  little  advantage  in  numerous  cases  from  the  heating  before  the  Sub-Commission 
where  there  is  no  law  involved  ; simpler  procedure  desirable,  to  be  completed  before  the 

valuer,  3910-3920 Average  cost  of  30s.  to  the  tenants  in  a number  of  very  small 

cases  before  witness;  inconvenience  and  loss  of  time  in  coming  to  the  Court,  3921- 
3929- 

Information  as  to  the  practice  of  witness  in  valuing  land  with  reference  to  its 
capabilities  of  improvement  and  reclamation,  and  in  making  allowance  to  the  landlord 
for  improvabilily,  the  tenant  being  credited  only  with  the  actual  improvements  made  by 

him,  3930-3975 Practice  as  regards  buildings  to  add  a percentage  if  they  belong  to 

the  land  bird,  whilst  no  rent  is  put  upon  them  if  they  belong  to  the  tenant,  3976-3985 

Frequency  of  landlords  making  no  claim  in  respect  of  buildings,  there  being  very 

often  no  controversy  on  the  question,  3986-3993. 

Approval  of  the  requirement  as  to  endorsement  of  the  particulars  of  improvement 
upon  the  originating  notice,  an  adjournment  being  always  allowed  on  application  with  a 
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JBayly , Colonel  E.  li.  (Analysis  of  his  Evidence) — continued. 

view  to  the  particulars  being  supplied,  3994-3999 Instances  of  refusal  of  allowance 

for  tenants’ improvements  through  their  not  being  stated  on  the  originating  notice;  legal 

prohibition  upon  allowance  when  not  so  stated,  4000-4006 Advantage  of  some 

provisions  for  preventing  injustice  to  tenants  through  omission  to  claim  improvements 
on  the  originating  notice,  4007-4011. 

[Second  Examination.] — Opinion  that  the  landlords  are  not  affected  injuriouly  or 
unfairly  by  the  Land  Acts,  though  they  have  doubtless  suffered  very  much  in  reduction 

of  rents,  4012-4014.  4018-4020 Frequent  injury  to  tenants  in  getting  only  partial 

compensation  for  improvements  or  in  getting  no.ie  at  all ; corresponding  gains  to  the 
landlords  in  such  cases,  4015-4020.  4126-4136. 

Advantage  to  the  landlord,  to  the  prejudice  of  the  tenant,  under  the  pre-emption  right 
of  the  former,  whereby  he  can  have  the  specified  value  put  upon  the  holding  when  the 
judicial  rent  was  fixed  ; deterrent  effect  thereby  upon  subsequent  improvements  by 

tenants,  4021-4034 Great  injustice  to  the  tenant  as  regards  fee-fa'rm  grants  by 

reason  of  his  being  rented  on  bis  own  improvements,  4035-4038 Decided  effect  of 

arrears  in  deterring  tenants  from  going  into  court,  4039-4041.  4181,  4182. 

Long  established  practice  as  to  the  tenants  paying  their  own  costs,  whether  they  win 
or  lose,  so  that  they  have  become  reconciled  thereto;  opinion  that  the  costs  should 

follow  the  decision,  4042-4046.  4 1 73"4t  75 General  custom  of  the  country  for  the 

tenant  to  maintain  all  the  improvements,  and  do  the  repairs,  it  being  a hardship  that  he 
should  have  to  prove  them  ; opinion  that  they  should  be  assumed  to  be  the  property  of 

the  tenant,  4047-4066 Advantage  as  regards  improvements  and  facility  of  sale  of 

those  tenants  who  can  prove  they  are  under  the  Ulster  custom,  witness  seeing  no  reason 
for  this  distinction,  4058-4066.  4272-4277.  4293,  4294. 

Further  explanation  that  witness  values  each  holding  irrespectively  of  any  buildings 
belonging  to  the  tenant,  an  increased  rent  being  put  on  when  these  belong  to  the  land- 
lord, 4067-4079 Examination  to  the  effect  that  witness  gives  value  to  the  landlord 

for  what  the  land  is  worth  in  its  wild  state,  according  to  its  soil  and  irnprovability, 
regardless  of  the  rent,  but  that  he  makes  allowance  to  the  tenant  for  all  further  increase 
of  value  through  improuemont  or  expenditure  by  111111,4080-4125.  4154-4162.4210-4242. 
4263-4267 Different  practice  apparently  of'Mr.  W.F.  Bailey  and  Mr.  Doyle,  as  com- 

pared with  the  foregoing  practice  of  witness  ; obligation  upon  him  to  follow  the  ruling  of 
his  legal  Sub- Commissi  oner  on  legal  points  only,  4080-4125.  4212-4217.  4240- 
4242. 

Conclusion  further  expressed  that  the  Acts  are  entirely  in  favour  of  the  landlords,  and 

are  injurious  to  the  tenants  in  many  respects,  4126—4130 Great  difficulty  in  tenants 

remembering  all  their  improvements,  whilst  they  keep  no  records;  difficulty  also  in 

proving  improvements  by  their  predecessor  in  title,  4131-4148 Absence  of  any 

obligation  upon  the  landlord  to  set  forth  his  improvements  on  the  originating  notice  ; 
belief  that  at  first  it  was  not  necessary  for  the  tenant  to  do  so,  4136-4139. 

Inconvenience  formerly  when  the  tenants  had  to  provide  maps  of  their  holdings,  the 
maps  being  now  supplied  by  the  Land  Commission,  4149-4153 — —Much  wider  inter- 
pretation given  of  late  years  to  the  term  “ town  parks,”  4163-4168 Very  few 

instances  of  mill  farms  where  the  mill  is  is  confined  to  the  purposes  of  the  holding, 
4169-4171. 

Practice  of  witness  not  to  allow  the  tenant  any  deduction  for  deterioration  of  the 

holding  if  caused  through  his  own  neglect,  4 1 72 Approval  of  the  Sub-Commission 

Court  being  the  final  court  as  regards  value  and  fact,  exclusive  of  law  points,  4176 
4180. 

Several  reasons  which  account  for  the  large  number  of  holdings  which  have  not  come 
under  the  Acts,  temporary  abatements  and  the  existence  of  am  ars  being  the  main 

causes,  4181,  4182 Reluctance  of  tenants  to  appeal  on  account  of  the  costs,  4183- 

4189 Limited  difficulty  in  determining  whether  a holding  is  non-agriculiuiai  ; 

reference  to  the  legal  Sub  Commissioner  in  doubtful  cases,  4190-4197. 

Unanimity  generally  of  the  Sub-Commissioners  in  their  decisions  ; unsatisfactory  dis- 
agreement in  some  cases,  4198-4205 Action  of  the  lay  Sub-Commissioners  according 

to  their  own  discretion,  there  being  no  fixed  rules  for  their  guidance,  but  reference 
being  made  to  the  legal  Sub-Commissioners  on  points  of  law,  4206-4209.  42x2, 
4213. 

Explanation  respecting  the  practice  of  witness  in  dealing  with  minor  improvements  by 
tenants  by  allowing  them  a percentage  upon  the  outlay,  4243-4262 — - Fairness  in 
giving  the  increased  letting  value  to  the  tenant,  all  the  improvements  being  as  a rule 

made  by  him,  4268-4271 Expediency  of  tenants  generally  having  the  right  to  sell 

in, the  ppen  market,  without  any  right  of  pre-emption  in  the  landlord  save  in  certain 
cases,  4275-4277.,  4293,  4294. 

. Statement 
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Report,  1894 —continued. 


Bayly , Colonel  E.  IL  (Analysis  of  his  Evidence) — continued. 

Statement  as  to  there  being  no  evidence  before  the  Sub-Commissioners  when  fixing 
the  specified  value  of  the  tenancy,  except  the  evidence  upon  which  the  fair  rent  is  fixfed, 

4278  -4286 Valuable  interests  of  the  tenants  under  the  Land  Acts  by  reason  of  their 

right  to  compensation  for  improvements  and  to  perpetual  occupancy,  subject  to  the  fair 
rent  fixed;  conclusion  that  there  should  also  be  a right  to  sell  ihese  interests  in  the 
open  market,  4287-4294. 

Considerable  difference  between  the  former  competition  rents  and  the  fair  rents  fixed 
under  the  Land  Acts  ; average  of  about  twenty  per  cent,  reduction  in  the  latter  case,  4295- 

4303 Lower  rents  fixed  by  the  Assistant  Commissioners  within  the  last  seven  or  eight 

years;  insufficient  allowance  to  tenants  previously  to  1885;  4304,  4305.  4408 

Frequency  of  the  tenant’s  interest  in  the  holding  being  equal  to  that  of  the  landlord; 
instances  of  the  former  interest  being  the  greater,  the  tenant  being  by  law  a part  owner, 
4303-  43>9-4325- 

Various  considerations,  as  regards  prices,  production,  total  value  of  produce,  &c.,  by 
which  witness  is  influenced  in  fixing  the  fair  rent ; great  variation  between  the  fair  rent 

and  the  produce,  4306-4318 Reiteration  of  the  view  that  the  presumption  as  to 

improvement s -should  be  in  favour  of  the  tenant,  4326-4328 Concurrence  in  some 

exceptions  taken  to  the  procedure  in  connection  with  appeals;  approval  of  a suggestion 
hereon  by  Mr.  Bailey,  4329-4338. 

Grounds  for  objecting  to  the  tenant  being  supplied  with  information  as  to  'lie  full 
letting  value,  and  the  allowance  for  improvements  ; expediency  of  their  being  told  only 

the  fair  rent,  as  less  likely  to  lead  to  appeals,  4339-4350 Refeience  to  the  rule  as  to 

costs  when  a judicial  rent  is  fixed  and  the  tenant  appeals,  4351  -4354*  4477- 

Examination  respecting  bog  holdings  in  Connaught  improved  entirely  by  tenant 
labour,  there  being  in  some  cases  no  element  of  unprovability  to  the  credit  of  the 
landlord;  instances  of  such  holdings  let  at  10s.  an  acre  and  upwards,  the  tenants  being 

fairly  entirely  to  a large  reduction,  4355-4400 Rough  average  taken  by  witness  over 

a period  of  seven  or  ten  years  as  regards  prices  when  fixing  the  fair  rent;  advantage!  on 
this  score  if  the  statutory  term  were  reduced  from  fifteen  to  seven  years,  4401-4419. 

Concurrence  with  Mr.  Commissioner  FitzGerald  as  to  the  loose  process  of  fixing  rents 
between  the  years  1881  and  1886,  no  maps  having  been  forthcoming;  belief,  however, 

that  the  soil  was  tested  as  carefully  as  in  recent  years,  4420-4435 Opinion  that  the 

rents  fixed  by  witness  between  1 88 1 and  1887  would  not  now  be  fair  rents,  443b, 

4437? 

Conclusion  that  at  the  end  of  the  statutory  term,  in  all  non-coutentious  cases,  there 
should  be  facilities  for  settlement  through  a single  valuer  or  Sub -Commissioner,  4438- 

4449 Opinion  that  sub-letting  is  the  principal  cause  of  tenants  being  ruled  out  of  the 

Land  Court,  4450,  4451 Hardship  on  mill  holdings  being  ruled  outof  the  Act  as  not 

being  purely  agricultural  holdings,  4452,  4453. 

Full  knowledge  of  witness  and  other  Sub-Commissioners  as  to  the  Ulster  custom, 

4454-4461 Practical  settlement  of  fair  rents  by  each  individual  Sub-Commission,  the 

legal  Commissioner  deciding  when  there  is  any  difference  between  tile  other  two 
Assistant-Commissioners,  4462-4476. 

Beioleyj  Mr.  Justice.  (Analysis  of  his  Evidence). — Witness  was  appointed  Judicial 
Commissioner  of  the  Land  Commission  and  a Judge  of  the  Supreme  Court  of  Judicature 
in  Ireland  in  December  1890;  has  had  a large  experience  in  connection  with  cases 
under  the  Land  Acts,  10077-10079. 

Evidence  to  the  effect  that  witness’  present  duty  is  to  preside  over  the  sittings  of  the 
Land  Commission,  held  all  over  Ireland,  for  re-bearings  and  appeals;  also  to  sit  with 
Mr.  Commissioner  Fitzgerald  in  Dublin  to  hear  motions  ill  fair-rent  cases,  10080— 
10083. 

Statement  that  since  his  appointment  in  1890  witness  has  delivered  judgment  in  4,540 
fully  heard  out  cases,  in  991  of  which  legal  questions  arose;  no  doubt  that  valuation  is 
the  most  important  element  for  decision  in  the  majority  of  appeal  cases,  10084-10095 

Various  kinds  of  motions  on  which  witness  makes  orders,  some  of  them  involving 

decisions  on  important  points  of  law,  1 0090- 1 0093. 

Satisfaction  of  witness  with  the  way  in  which  judgments  on  land  cases  are  now 
reported,  all  his  important  decisions  being  accessible  to  the  Sub-Commissioners,  the 
profession,  and  the  public ; desirability,  however,  of  a barrister’s  authenticated  report  of 

leading  cases,  10096-10105 Detailed  account  of  the  procedure  adopted  in  the  ordinary 

cases  of  re-hearing  on  appeal  from  the  Sub-Commission;  great  advantage  of  the 
appellate  jursidiction  over  the  Sub-Commissioners,  it  having  an  important  steadying 
effect  on  theta,  ioio6i-ioi33. 

Submission  of  a table,  prepared  by  the  registrar,  showing  the  cases  in  which  there  has 
been  a substantial  increase  or  decrease  in  the  amount  of  the  rent;  also  a table  of  the 
increases  in  the  true  values,  long-10133. 
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Report,  1 894 — continued. 


Bewley,  Mr.  Justice.  (Analysis  of  his  Evidence)  - continued. 

Refusal  of  the  Land  Commission  Court  in  the  time  of  Judge  O’Hagan  and  Mr. 
Justice  Litton  to  grant  leave  to  appeal  after  they  lud  affirmed  the  decision  of  a Sub- 
Commission  ; practice  of  witness  and  Mr.  Fitzgerald,  on  the  contrary,  to  allow  an 
appeal  whenever  there  is  an  arguable  question  in  the  case,  10134. 

Desirability,  in  view  of  the  decision  of  the  Exchequer  in  the  case  of  Fox  v.  Langan, 
of  legalising  the  practice  of  the  Court  in  appointing  a limited  administrator  for  a deceased 

tenant,  10135-10138 Accuracy  of  Lord  Ju'tice  FitzGibbon’s  List  of  Appeals, 

10139. 

Statement  that  since  1890  there  have  been  1 13  appeals  from  the  Land  Commission 
Cour  t and  Judicial  Commissioners  sitting  alone,  and  that  of  the  eighty-seven  decisions 
for  which  witness  was  responsible  sixty  were  affirmed  and  twenty-seven  reversed  by  the 
Court  of  Appeal,  the  latter  including  some  of  his  most  important  cases,  10140-10143 

Return  issued  by  the  Land  Commission  of  the  cases  struck  out,  withdrawn,  and 

dismissed,  the  total  being  56,823  ; detailed  explanation  as  to  the  various  classes  of  cases 
included  in  the  7,641  shown  as  dismissed,  10144-10159. 

Decided  opinion  that  there  is  nothing  in  the  Act  of  1881,  or  in  any  Act,  giving  any 
increased  tenure  to  a tenant  from  year  to  year,  the  statutory  conditions  existing  only 
within  the  statutory  term ; necessity  of  obtaining  a further  statutory  term  at  the  end  of 
every  fifteen  years,  if  the  tenant  wi>hes  to  secure  himself  against  a determination  of  the 

tenancy,  10160-10190 Power  of  the  landlord  and  tenant,  to  enter  into  an  agreement, 

during  the  last  year  of  a statutory  term,  which  shall  have  the  effect  of  creating  a fresh 
statutory  term,  10189, 10190. 

Recommendation  that  authentic  maps  showing  the  holdings  on  which  judicial  rents 
have  been  fixed,  with  appropriate  reference  numbers,  should  be  kept  in  bound  volumes, 

arranged  in  counties,  10190,  10191 Effect  of  the  Act  of  1870  to  give  the  tenant,  for 

the  first  time,  a special  property  in  his  improvements,  subject  to  certain  exceptions  in  the 
4th  Section  of  the  Act ; provision  in  the  Act  of  1881  for  the  tenant  to  have  a fair  rent 
fixed,  no  rent  being  assessed  on  improvements  made  by  the  tenant  or  his  predecessors  in 
title,  10192  et  seq. 

Evidence  in  support  of  the  contention  that  the  practice  of  the  Land  Commission  is  in 
accord  with  the  judgment  of  Lord  Justice  FitzGibbon,  in  Adams  v.  Dunseath,  that  any 
improved  value  of  the  land  remaining  after  allowing  the  tenant  in  the  rent  for  his 
improvement  works  should  be  apportioned  between  the  landlord  and  tenant,  having 

regard  to  the  “ tenant-right”  of  the  latter,  10194-10206 Production  by  witness  of  a 

letter  from  Lord  Justice  FitzGibbon  in  which  the  Lord  Justice  states  that  witness’ 
interpretation  of  his  evidence  in  regard  to  Adams  v.  Dunseath  is  correct;  non-objection 
on  the  part  of  witness  to  the  whole  of  the  letter  going  on  the  minutes  if  so  desired, 
although  he  would  have  preferred  to  omit  the  passage  respecting  Mr.  Bailey,  10198- 
10206. 

[Second  Examination.]  Further  demonstration  of  the  identity  of  view  between 
witness  and  Lord  Justice  FitzGibbon,  as  regards  the  apportionment  of  the  residue  of 
the  improved  letting  value  after  due  allowance  has  been  made  to  the  tenant  for  the  im- 
provements, 10207  et  se<I- Evidence  in  support  of  the  argument  that  the  tenant  has 

a further  interest,  beyond  that  due  to  his  improvements,  that  has  to  be  considered  in 
fixing  the  fair  rent,  namely,  his  occupation  interest,  1021 5 et  seq. ; 10288-10290. 

Opinion  that  nothing  short  of  legislation  could  transfer  any  of  the  improved  letting 
value  to  the  tenant,  over  and  above  the  annual  allowance  made  to  him  in  1 aspect  of  his 

improvement  works,  10226,  10227 Explanation  that  when  once  a case  is  delegated 

to  a Sub-Commission,  presided  over  by  a competent  legal  gentleman,  the  Land  Com- 
mission has  absolutely  no  jurisdiction  over  that  case  until  it  comes  before  them  on  a 
re-hearing,  10230-10234. 

Impossibility  of  the  Land  Commis>ion  giving  any  instructions  to  the  legal  Sub- 
Commissioners  in  law,  and  to  the  lay  Sub-Commissioners  in  matters  of  valuation, 
on  points  that  had  not  arisen  ; agreement  of  witness  with  the  opinion  expressed  by 

his  predecessor  on  the  subject,  10234,  10235.  10296-10299 Contention  that  the 

Sub-Commissioners  have,  in  fixing  fair  rents,  made  allowance  for  the  occupation 
right  of  the  tenants;  certainty,  however,  that  a number  of  the  tents  that  have  come 
up  on  appeal  from  Mr.  Doyle  have  been  reduced,  10236-10246.  10296-10299. 

Opinion  that  it  would  be  disastrous  to  both  landlords  and  tenants  if  the  re-fixing 
of  fair  rents  at  the  end  of  the  first  statutory  term  should  be  settled  by  litigation; 
recommendation  that  the  Land  Commission  should  have  the  power  to  send  a valuer 
to  settle  the  rent  conditionally,  both  sides  having  the  right  of  appeal  to  a Sub-Commission, 
10247-10257.  10273-10284 Suggestion  that  the  amount  allowed  for  each  improve- 

ment should  be  shown  on  the  face  of  the  report  made  by  the  Land  Commission  valuer 
when  settling  the  rents  at  the  end  of  the  statutory  term,  10251,  10252. 

Opinion 
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Report,  1894 — continued. 


Bewley.  Mr.  Justice.  (Analysis  of  his  Evidence)— continued. 

Opinion  that  the  number  of  legal  points  that  will  arise  at  the  end  of  the  first  statutory 
period  will  be  comparatively  few,  as  mo,t  of  the  legal  questions  at  issue  will  h ive  been 
finally  decided,  10257-10265  Grounds  for  witness’  view  that  extensive  sub-letting 
should  be  discouraged  ; proposal  that  sub-tenants,  to  the  extent  of  ten  or  twelve  acres, 
should  be  made  immediate  tenants  to  the  head  landlord,  10266,  10267.  10285-10287. 

Undesirability  of  disturbing  those  sub-tenants  who  are  merely  sub  tenants  of  labourers’ 

holdings,  10267 Recommendation  that  in  cases  where  a small  portion  of  a holding 

is  not  within  the  purview  of  the  Act,  and  the  tenant  wishes  to  get  the  status  of  an 
ordinary  agricultural  tenant,  the  land  outside  the  Act  should  be  given  up  and  a fair  rent 
fixed  on  the  remainder,  10267-10269. 

Grounds  for  the  opinion  that  town  parks  ought  not  to  come  within  the  purview  of  the 
Act  at  all  ; submission  that  lands,  that  would  be  town  parks  if  let  to  a faimer  livin'*  in 

the  town,  should  not  come  within  the  Act  if  used  as  dairy  farms,  1 0270-1 0272 -- 

Insufficiency  of  the  registration  of  the  improvements  for  which  the  landlords  and  ihe 
tenants  have  received  credit,  10276-10278. 

Desiiabilitv  of  there  being  some  rules  laid  down  by  the  Legislature  as  to  what  is 
true  value;  reasons  for  the  conclusion  that  true  value  is  not  the  competitive  value, 

10287-10290 Explanation  as  to  the  status  of  a “future”  tenant,  he  being  in  a very 

much  worse  position  than  a “present”  tenant,  especially  in  that  he  is  liable°to  eviction 
at  the  end  of  the  statutory  term,  10291-10293. 

Importance  of  providing  some  means  by  which  the  rents  fixed  under  the  4th  Section 

of  the  Act,  with  regard  to  future  tenants,  can  be  recorded,  10294 Inadvisability  of 

making  any  alteration  with  regard  to  the  conditions  as  to  sub-division;  disapproval  of 
sub-division  among  the  members  of  a family,  especially  when  there  is  not  enough 
capital,  10295. 

Explanation  as  to  witness’  decision  in  Mollan  v.  Keeran,  that  the  large  fine  paid  should 
not  be  taken  into  consideration  in  fixing  the  rent;  regret  that  the  Rent  Redemption  Act 
has  not  placed  long  leaseholders  and  lee-farm  grant  holders  in  the  same  position  as 

ordinary  leaseholders,  \o%oo  et  seq. Contention  that  if  any  alteration  of  the  law  be 

made  under  which  long  leaseholders  and  fee-farm  gramees  are  to  be  brought  within  the 
Act,  those  men  who  are  practically,  although  not  legally,  tenants  should  also  be  included, 
10315-10323. 

Statement  to  ihe  effect  that  as  the  law  now  stands  the  fact  that  a landlord  has  taken 
rent  for  years  without  objecting  to  sub-letting  does  not  amount  to  consent  on  his  part 
to  the  sub-letting,  10324-10327. 

[Third  Examination.] — Pariicuiars  of  the  case  of  Kennedy  v.  Essex,  which  had  an 
important  influence  on  witness’ judgments  in  regard  to  sub  letting  ; absence  of  any  hard 
and  fast  line  as  to  sub-letiing,  w hat  might  be  trivial  in  one  case  not  being  trivial  in 

another,  10328-10344' Effect  of  the  Court  of  Appeal  judgments  that  the  mere  fact  of 

demesne  lands  being  granted  by  fee-faim  grant  or  demised  by  lease  for  a very  long  time 
is  not  sufficient  to  deprive  them  of  their  character  of  demesne  lands,  10345-10355. 
10450,  10451. 

Evidence  to  the  effect  that,  in  consequence  of  the  result  in  Caledon  v.  Archer,  and  of 
other  recent  decisions,  the  law  relative  to  town  parks  has  been  considerably  narrowed 
from  the  tenants’  point  of  view ; information  as  to  the  exact  meaning  of  a “ town  ” in 
the  Land  Acts,  10355-10372.  10405  et  seq. Great  change  in  the  system  of  agricul- 

ture in  Ireland,  tillage  giving  place  to  a great  extent  to  pasture  ; probability  that  pasture 
holdings  were  excluded  under  the  Act  of  1881  because  graziers  are  not  an  improving 
class  of  farmers,  but  migratory  in  their  habits,  10373—10379.  10413. 

Practice  of  the  Land  Commission  not  to  exclude  dairy  farms  from  the  benefits  of  the 
Act;  statement  that  the  practice  has  not  as  a rule  been  questioned,  10377-10379.  10416, 

10417 Evidence  as  to  the  position  of  a tenant  under  a limited  owner,  the  former’s 

interest  terminating  on  the  eviction  of  the  latter  unless  he  redeems;  explanation  that  if 
the  sub-tenants  restore  the  middleman  they  have  a charge  on  his  interest,  103S0-10389. 
10399-10404. 

Inclination  of  witness  to  the  opinion  that  the  statutory  period  of  fifteen  years  should 
not  be  disturbed  unless  there  is  a very  great  variation  in  prices  from  lime  to  time; 

possibility  that  the  shortening  of  the  period  might  unsettle  the  tenants,  10390-10398 

Belief  that  the  rents  fixed  between  1881  and  1885  are  higher  than  they  would  be  if 
fixed  at  the  present  time,  10302-1039^. 

Desirability  of  a legislative  decision  upon  the  question  of  town-parks  ; suggestion  that 
the  only  solution  of  the  difficulty  in  regard  to  a “ town  ” is  a population  limit,  10411, 

1 04 1 2 Opinion  that  tenants  holding  lauds  that  cannot  be  used  for  anything  but 

pasture  should  have  the  right  to  have  a fair  rent  fixed  ; recommendation  that  the  two 
Sub-sections  of  Section  58  should  be  left  as  they  are,  except  that  the  limit  in  the  first 
should  be  a valuation  of  100/.,  instead  of  50 1.,  a year,  10413-10416. 
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Bewley,  Mr.  Justice.  (Analysis  of  his  Evidence) — continued. 

Impression  that  if  witness’  suggestion  as  to  the  mode  of  fixing  the  fair  rent  at  the  end 
of  the  statutory  period  were  adopted,  the  rent  so  fixed  would  be  accepted  in  a vast 
number  of  cases  ; advantage,  however,  of  retaining  the  right  of  appeal,  10418-10422. 

10490-10492.  10510 View  of  witness  that  a great  deal  of  the  discussion  as  to  the 

apportionment  of  the  increased  letting  value  is  purely  academic,  as  in  many  cases 
nothing  would  remain  after  a due  allowance  had  been  made  to  the  tenant,  10423-10428. 

Statement  that  there  have  been  cases  in  which  hardship  has  accrued  to  the  tenant  by 
the  omission  of  improvements  from  the  originating  notice;  power  of  the  tenants, 
however,  to  appeal  and  have  the  omitted  impiovements  considered  by  the  Land 

Commission,  10429-10433 Doubt  as  to  the  possibility  of  estimating  the  perceniage 

of  difference  between  a competitive  and  a fair  rent,  10434-10436. 

Occurrence  of  cases  in  which  the  additional  rent  due  to  drainage  works  executed  with 
money  borrowed  from  the  Board  of  Works  was  largely  in  excess  of  the  benefit  conferred 
by  the  improvement;  statement  that  when  the  tenant  has  paid  the  instalments  by  wav  of 
additional  rent  to  the  landlord  he  acquired  the  improvement,  10437-10450.  10654-10657 

Option  of  the  landlord  under  the  Redemption  of  Rent  Act  either  to  have  his  rent 

redeemed  or  to  go  into  court  to  have  a fair  rent  fixed;  heavy  costs  involved  in  the 
redemption  of  rent,  10450-10463. 

Rt  iteration  of  witness’  previous  statement  that  when  once  a fair  rent  has  been  fixed  it 
is  only  necessary  for  the  tenant,  in  order  to  preserve  his  continuity  of  interest,  to  apply 

for  another  15  years’  term  at  the  end  of  each  statutory  period,  10464  et  seq. Right 

of  the  tenant  under  the  Act  of  1887  to  compensation  for  disturbance  and  for  improve- 
ments if  he  acquiesces  in  the  landlord’s  notice  to  quit  and  leaves  at  the  end  of  the 
s'atutory  term,  10469-10474. 

Absence  of  any  decision  as  to  the  value  of  the  occupation  inte  rest,  the  question 
never  having  been  raised  before  the  Land  Commission  or  any  Sub-Commission ; opinion 
that  the  Court  of  Appeal  judgment  in  Adams  v.  Dunseath  left  the  question  open,  10475- 

10489.  10528-10559.  10615-10619 Inability  of  witness  to  say  whether  the  rents 

fixed  by  agreement  out  of  court  in  the  eaily  days  of  the  Land  Act  were  higher  than  the 
judicial  rents  then  fixed ; probability  that  if  the  judicial  rents  had  come  up  for  revision  in 
1885  to  1887  they  would  have  been  reduced  as  much  as  the  others  were,  10493-10562. 

Doubt  as  to  the  Lund  Commission  being  able  to  give  any  information,  additional 
to  that  in  the  annual  reports,  respecting  the  difference  in  the  percentage  and  reductions 
on  former  rents  in  the  two  cases  of  rents  fixed  by  agreements  and  rents  judicially 

determined,  10503—10507 Experience  of  witness  that  tenants  are  not  deterred  from 

from  coming  to  court  by  fear  of  costs ; information  as  to  the  incidence  of  costs  of 
re-heaiings,  10508,  10509.  10620-10632. 

Sketch  of  the  pi  esent  method  of  procedure  in  the  Court  of  Appeal  in  determining 
•questions  of  value  ; statement  that  witness  does  not  act  on  the  principle  of  J udge  Shaw 
and  disregard  the  landlord’s  and  tenant’s  evidence  as  to  value,  10510-10559.  10633- 

10640- Practice  of  witness  in  allowing  for  improvements  to  ascertain  what  the  present 

value  of  the  improvements  is  and  “ to  setlle  the  rent  in  respect  to  it,  giving  such  a sum 
as  will  insure  that  the  tenant  is  not  rented  on  the  value  of  his  improvement  works,  10566 
et  seq. 

Explanation  as  to  the  piinciple  on  which  the  case  of  Patrick  Moore,  on  the  estate  of 
Mr.  Villiers  Stuart,  was  decided;  whatever  the  value  of  the  'reclamation  may  have  been, 
it  was  considered  to  have  been' satisfied  by  the  tenant’s  enjoyment  of  the  holding  for  fifty 

years  at  a rent  of  66.  a year,  10564-10594.  10615-10619 Absence  of  difference,  as 

regards  presumption  in  favour  of  the  tenant,  between  reclamation  and  any  other 
improvement,  10595-10599. 

Evidence  to  the  effect  that  improvements  of  the  nature  of  reclamation,  but  made  on 
land  already  in  cultivation,  are  not  as  a rule  treated  as  reclamation  proper,  10600-10604 

-Information  as  to  the  circumstances  under  which  a new  tenancy  is  created, 

excluding  the  tenant  from  the  court,  10605-10615. 

Right  of  either  party  to  transfer  a case  from  the  county  court  to  the  Land  Commission, 
unless  a very  strong  reason  to  the  contrary  be  shown  : transfer  of  9,034  yearly  tenancy 
cases  and  1,340  leasehold  cases  from  the  county  courts  from  the  22nd  August  1881  to 
the  31st  March  1894 ; 106417-10652. 

[Fourth  Examination.] — Further  information  as  the  number  of  cases  in  which  appeals 
have  been  made  from  wiiness’  decisions;  inclusion  of  some  very  important  cases  in  the 

eighteen  decisions  that  were  reversed  in  favour  of  the  tenants,  10658-10674 

Particulars  as  to  the  appointment,  tenure  of  office,  and  removal  of  the  legal  and  lay 
Sub-Commissioners,  their  appointment  and  removal  resting  with  the  Executive”; 
interchangeability  of  the  Sub-Commissioners  in  regard  to  the  various  duties,  10675- 
10686. 

Opinion  that  the  Land  Commission  have  no  right  to  instruct  the  Sub-Commissioners 
as. to  the  principles  ol  valuations;  issue  of  printed  instructions  to  them  on  the  conduct  of 

business,  10687-10693 Details  as  to  the  various  particulars  that  the  Sub- 

Commissioners 
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Bewley , Mr.  Justice.  (Analysis  of  his  Evidence)— continued. 

Commissioners  have  to  give  on  the  “ pink  report ; ” non-inclusion  of  the  allowance  made 
for  occupation  right,  as  the  Sub-Commissioners  are  not  instructed  as  to  what  extent  they 
are  to  take  prices  into  consideration,  10694  et  seq.;  10806-1081  1. 

Contention  that  the  statutory  tenure  is  quire  distinct  from  the  occupation  right, 

10710-10717 Statement  that  during  witness’  practice  at  the  Bar  the  question  never 

arose  as  to  whether  the  valuations  made  in  court  took  fair  account  of  the  occupation 
right  of  the  tenant,  10718-10725. 

Belief  that  the  paper  handed  in  bv  Mr.  Bailey,  showing  the  exclusi  >ns  and  restrictions, 
gives  a perfectly  accurate  view  of  the  law,  but  that  it  is  not  exhaustive  ; exclusion  of 

agistment  and  conacre  lettings  from  the  Act,  10726-10733.  10951  et  seq. Great 

difficulty  in  ascertaining  how  many  tenants  there  are  in  Ireland  who  would  come  within 
the  Act;  doubt  as  to  there  being ”486,000  agricultural  holdings,  10738-10740. 

Experience  of  witness  that  the  general  reason  why  present  tenants  do  not  come  into 
court  is  because  they  are  getting  an  abatement,  or  are  in  ai  rear  ; disbelief  in  the  theory 

that  each  case  of  exclusion  warned  many  others  away,  10741  et  seq. Necessity  of 

construing  the  Act  of  1881  in  conjunction  with  the  Acts  of  i860  and  1870;  explanation 
that  no  judicial  decision  has  created  any  new  ground  of  exclusion  from  the  Act,  10746- 


10748. 

Reiteration  of  previously  expressed  opinion  that  it  would  be  advisab'e  to  amend  the 
law  in  regard  to  a certain  class  of  sub-lettings,  and  as  to  a number  of  cases  in  which 
tenants  are  excluded  in  consequence  of  a portion  of  the  holding  not  being  within  the  Act ; 
non-objection  to  the  amount  of  sub-letting  that  must  not  be  exceeded  being  fixed,  10749- 

10/ 53-  11017-1 1029 View  of  witness  that  when  demesne  land  that  is  merely  a farm 

is  demised  away  fur  ever,  it  is  hardly  fair  to  treat  it  as  demesne  land,  10754,  10755. 

Repetition  of  suggestion  that  in  cases  where  a portion  of  the  holding  is  non- 
a^ncultural,  the  portion  that  did  not  come  within  ihe  Act  should  be  surrendered,  and 

the  fair  rent  fixed  on  the  residue,  10756 Reiteration  of  recommendation  that  the 

limit  in  regard  to  fair  rent  on  pasture  farms  might  be  made  100Z.  instead  of  50 1. 
valuation,  10758.  11006-H010. 

Possibility  of  a letting  for  temporary  convenience  being  a letting  for  “ lives,”  10759, 

10760 Opinion  that  if  the  Land  Commission  were  declared  to  be  a superior  court, 

no  greater  force  could  be  given  to  its  orders,  which  already  bind  all  parties  concerned  ; 
explanation  that  none  of  its  orders  can  be  questioned  except  on  the  ground  of  no 
jurisdiction,  10761-10773. 

Evidence  as  to  ihe  termination  of  present  tenancies,  the  tenant’s  interest  not  being 
increased  by  fixing  a fair  rent ; desirability  of  there,  being  some  record  of  those  cases 
in  which  “present  tenants”  have  accepted  an  increased  rent  without  having  any 

agreement  filed,  10774-10788 View  of  witness  that  lie  fair  rent  fired  will  go  on 

even  though  the  statutory  period  has  come  to  an  end  : advisability,  however,  ol  explicitly 
providing  that  it  shall  do  so,  10788- 10790. 

Evidence  to  the  effect  that  a « future  tenant  ” who  submits  to  an  increase  of  rent 
acquires  a statutory  term ; necessity  of  another  increase  or  revision  of  rent  in  order  to 

constitute  a further  statutory  term,  10791-10805 Information  as  to  the  incidence  of 

costs  in  appeals,  the  tenant  "never  getting  my  costs  when  he  appeals;  attention  drawn  to 
the  fact  that  the  landlord  only  gets  costs  in  the  rare  cases  in  which  the  original  rent  is 
restored,  10812-10832.  10918-10920. 

Adherence  of  witness  to  his  opinion  that  great  injustice  would  be  done  in  individual 

cases  unless  the  right  of  appeal  be  retained,  10833-10844.  10918- Further  evidence 

is  to  the  mode  of  valuing  a farm  ; contention  that  no  injustice  is  done  to  the  tenant  by 
the  practice  of  making  no  deduction  for  the  buildings  erected  by  him,  while  allowing 
the  landlord  a fair  sum  when  the  buildings  are  his,  10845-10852.  11034-11046. 

Belief  that,  notwithstanding  what  some  of  the  Sub-Commissioners  may  have  stated, 
the  general  practice  is  to  take  the  tenant’s  occupation  right  into  account  when  fixing  the 
fair  rent;  reiteration  of  previous  statement  that  the  question  has  never  been,  raised 

judicially , 10853-10904.  10912-10917 Statement  tliat  witness  has  never  dismissed  a 

case  because  of  unreasonable  conduct  on  the  part  of  the  tenant,  the  only  case  brought 
before  him  under  the  Equity  Section  of  the  Act  of  1 88 1 being  one  in  winch  he  reversed 
the  decision  of  the  Sub-Commission  which  excluded  the  tenant,  10905-10911. 

Probability  that  the  reason  why  so  many  cases  are  transferred  from  the  county  courts 
to  the  Land  Commission  Courts  is  because  the  tenants  have  more  confidence  in  the 
valuation  made  by  the  two  Sub-Commissioners;  opinion  that  the  county  court  system 

of  valuation  is  a bad  one,  10921-10931 Ability  of  a “ present  tenant  to  have  a 

fair  rent  fixed,  although  he  may  have  had  a number  of  sub-tenants  before  1881,  and 
have  already  applied  and  been  dismissed,  10932-10940. 

Practice  of  witness’ court  to  fix  the  Hue  or  specified  value  at  what  a solvent  tenant 
could  give  for  the  holding  with  a view  to  making  a reasonable  profit  out  of  it;  no  doubt 
that  the  value  of  the  tenant’s  merest  has  greatly  increased  in  the  open  market  since 
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Bewlcy , Mr.  Justice.  (Analysis  of  his  Evidence) — continued. 

1 88 1 ; 10941-10951 Evidence  to  the  effect  that  rents  are  fixed  on  mortgaged 

holdings  without  any  notice  being  given  to  the  mortgagee,  but  that  he  is  allowed  to 
inteivene  at  any  time,  and,  if  necessary,  to  have  the  case  re- heard  ; belief  that  no  practical 
injustice  is  done  to  the  mortgagee,  10972-10991. 

Exclusion  from  the  Act  of  holdings  that  are  practically  demesne;  explanation  that 
witness  held  that  the  fee-farm  grant  of  demesne  land  in  the  case  of  Spencer  v.  Tedcastle 
was  not  excluded  on  account  of  the  tendency  of  decisions  up  to  that  time  that  there 

ought  to  be  some  right  of  reverter  to  the  landlord,  10992-11004 Definition  of  a home 

farm  as  one  that  is  not  mainly  worked  for  profit,  11005. 

Desirability  of  a definition  of  fair  rent  being  laid  down  by  the  Legislature,  11030- 

11036 Explanation  as  to  the  difference  between  fee-farm  grants  and  long  leaseholds 

under  the  Redemption  of  Rent  Act,  ihe  landlord  in  case  of  eviction  getting  the  land 
back  free  from  claims  for  compensation  in  the  one  case  but  not  in  the  other,  11047- 
11069. 

[Fifth  Examination."] —Costs  and  inconvenience  greater  to  tenants  in  going  to  the 
Chief  Commission  than  in  going  to  the  Sub-Commission,  the  former  only  sitting,  as  a 
rule,  in  one  town  in  a county,  while  the  latter  hold  their  couits  as  near  to  the  litigants  as 

possible,  11070-11077.  1 1 4 1 4— 11419 Frequent  practice  of  the  landlords  to  refrain 

from  producing  valuers  before  the  Sub-Commissions,  which  often  leads  to  an  appeal, 
causing  the  tenant  to  incur  double  cost«,  11078-11080.  11414-11416. 

Advantage  of  the  lay  Assistant  Commissioners  being  sent  to  different  parts  of  Ireland 
and  mixing  more  together,  thus  securing  greater  uniformity  in  the  principles  of  valuation, 

11081-11087.  11361.  11412,11413 Establishment  of  the  Agricultural  Department 

of  the  Commission,  just  after  the  passing  of  ihe  Act  of  1877,  for  the  temporary 
adjustment  of  rents,  11088-11090. 

Information  as  to  the  increase  and  reduction  of  the  true  value  in  several  cases  ; non- 
objection to  the  annual  report  showing,  in  future,  the  true  value  and  other  particulars 

referred  to  in  the  Act  of  1870;  11091-11098 Grounds  for  the  opinion  that  the 

tenant  in  Harper  v.  Robbins  could  ml  claim  exemption  from  rent  in  respect  to  the 
buildings;  explanation  that  a case  has  been  stated  for  the  Court  of  Appeal,  and  is  still 
pending,  11099-1 1 119. 

Disapproval  of  the  proposal  to  fix  agricultural  rents  on  all  (own  parks;  illustration  of 
the  working  of  the  provision  that  the  tenant  must  have  been  living  in  the  town  at  the 

passing  of  'he  1881  Act,  11113-11 126 Power  of  the  middleman,  in  the  event  of  his 

rent  being  larger  than  the  aggregate  of  the  rents  he  receives,  to  suriender  under  the 
provisions  of  the  Act  of  1887  ; 11  127-11 131. 

No  doubt  that  ihe  rents  fixed  by  agreements  and  declarations  a good  many  years 
ago  are  higher  than  the  judicial  rents  that  would  now  be  fixed  by  a Sub-Commission, 
11132-11138  Practice  of  the  Land  Commission  when  fixing  a fair  rent  to  reject 
evidence  as  to  rents  that  are  paid  on  other  portions  of  the  same  estate,  or  on  adjoining 
estalts  ; contention  that  such  evidence  does  not  come  within  “the  circumstances  of  the 
case,  holding,  or  district  ” under  Section  8 of  ihe  Act  of  1881  ; 1 1 136  et  seq. 

Desirability  of  checking,  if  possible,  the  extravagant  prices  paid  for  tenant  rh-ht  in 

Ireland,  11156  et  seq. Inability  of  the  Sub-Commissioners,  sometimes,  to  fix  ihe 

specified  value  of  a (arm,  on  account  of  the  absence  of  any  reliable  evidence  as  to  value 
11166-11172.  ’ 

Reiteration  of  the  opinion  that  there  are  no  means  of  re-fixing  the  rents  at  the  end  of 
the  statutory  period  by  a scale  of  prices;  further  details  as  to  witness’ suggestion  in 
regard  to  re-fixing  rents,  the  main  object  of  which  is  to  save  enormous  expense  both  to 

landlords  anil  tenants,  11173-11189 Suggestion  that  the  population  limit  in  regard 

to  town  parks  should  not  be  a very  lngh  one ; personal  opinion  of  witness  that  town 
parks  should  be  excluded  from  the  Act,  whatever  limit  be  adopted,  11190-11 194. 

Statement  that  witness  has  never  excluded  any  holding  as  being  an  English-managed 
estate,  11195  —Strong  objection  to  the  proposal  to  subpoena  the  Sub-Commissioners, 
with  a view  to  having  them  examined  in  court  as  to  the  grounds  upon  which  they 
arrived  at  an  estimate  of  a judicial  rent,  11197,  1 1198.  J 

Further  disapproval  of  sub-division  of  a farm  among  the  members  of  a family 

1 1 199,  1 1200 Opinion  that  the  Land  Commission  should  not  be  called  upon  to  give 

any  instructions  in  valuation  to  lay  Assistant  Commissioners  and  Court  valuers;  impos- 
sibihty  of  laying  down  any  definite  rules  on  questions  of  law,  the  only  course  beiin^  to 
decide  each  question  as  it  arises,  11201-11210.  0 

Explanation  that  in  the  case  of  Briscoe  v.  Howell  it  was  the  Land  Commission  that 
decided  that  the  tenant  was  entitled  to  a fair  rent  and  the  Court  of  Appeal  that  excluded 

him,  11211-11216 Evidence  to  the  effect  that  the  principle  that  a tenant  might  be 

compensated  for  Ins  improvements  by  the  use  and  profit  of  them  for  a certain  time  is  not 
now  recognised,  although  the  enjoyment  of  improvements  made  during  the  currency  of  a 

tenancy 
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Bewley,  Mr.  Justice.  (Analysis  of  his  Evidence)—  continued. 
tenancy  from  year  lo  year  does  compensate  to  some  extent;  definition  of  “ enjoyment  of 
improvements  ” as  being  in  possession  of  them,  112x8  et  seq. 

Statement  that  ar.y  improvements  made  during  the  occupancy  of  a lease  are  excluded 
from  the  rent ; belief  that  on  the  expiration  of  the  lease  also  the  improvements  are 

exempted  from  rent,  11242  et  seq. Contention  that  the  case  of  Patrick  Moore,  on  the 

Villiers  Stuart  estate,  is  quite  different  from  that  of  Adams  v.  Dunseath,  coming  under 
ihe  last  clause  of  Section  4 of  the  Act;  explanation  that  the  court  held  that  improve- 
ments made  by  the  tenant  before  the  granting  of  the  lease  passed  to  the  landlord, 
11251  et  seq. 

Absence  of  any  practical  grievance,  although  there  may  be  a theoretical  one,  in  the 
tenant  having  to  instruct  his  legal  adviser  to  come  into  court  and  put  a stay  upon  any 
proceedings  of  the  landlord  to  eject  him,  in  cases  that  are  transferred  from  the  county 

co u its  to  the  Land  Commission,  11272-11282 Further  information  respecting 

Moore’s  case,  showing  that  the  tenant  was  very  ill-advised  in  serving  an  originating 
notice,  the  result  being  that  his  rent  was  raised  from  18s.  9 d.  to  30s. ; non-inclusion  of 
the  improvements  in  the  valuation  in  this  case,  1 1272-1 1334.  1 1414-11419. 

Irregularity  of  Mr.  Gray  in  deducting  15  per  cent,  in  each  case  for  occupation 
interest;  absence  of  anything  in  the  records  of  the  Land  Commission,  or  in  any  reported 
case,  to  show  that  any  specific  allowance  has  ever  been  made  for  occupation  right, 

11335-11342 Non-objection  to  the  improvements  established  by  the  evidence,  and 

the  value  assigned  to  them  in  the  settlement  of  the  rent,  being  distinctly  specified  5 
grounds  for  the  opinion,  however,  tha»,  if  evidence  of  improvements  is  to  be  preserved 
by  endorsement  on  the  order,  legislation  will  be  necessary,  ii343-11357* 

View  of  witness  that  the  landlord  at  the  expiration  of  the  statutory  term  is  estopped 
from  denying  the  present  tenancy;  extension  of  this  view  to  cases  where  no  legal 

question  or  objection  was  raised  by  the  court  below,  11362-11383 Agreement  of 

witness  with  the  provision  under  which  the  tenant  gets  no  costs  when  he  succeeds  in 
getting  his  rent  reduced  in  the  Sub-Commission  Court,  11384-1 1395- 

Probability  that  the  reason  why  the  Land  Commission  cases  did  not  appear  in  the 
authorised  reports  formerly  was  that  there  were  so  many  other  cases  to  be  reported  that 

there  was  no  room  for  them,  11396-11404 Explanation  as  to  the  unfair  state  of  the 

law,  referred  to  by  Lord  Justice  Christian  as  a reductio  ad  latrocinium,  under  which  a 
person  who  assigns  a leasehold  or  makes  a sub-letting  can  himself  bring  an  action  for 
recovery  and  ejectment,  11405-11411. 

Bloomfield  Estate.  Explanation  that  in  the  case  of  the  ejectment  of  a tenant  named 
Brown  on  Lord  Bloomfield’s  estate,  the  landlord  preferred  a Protestant  tenant  to  succeed 
in  order  that  the  church  might  be  kept  open  for  the  few  Protestant  tenants  in  the  dis- 
trict, Garvey  12040-12047.  12144-12146. 

Disclaimer  by  witness  of  any  knowledge  of  a case  on  Lord  Bloomfield’s  property  in 
which  it  is  alleged  that  a man  who  built  a limekiln  on  his  farm,  and  drew  limestone 
three  or  four  miles  to  it,  was  stopped  because  he  had  not  first  obtained  permission,  and 
that  the  land  had  to  lie  waste  for  a year,  Garvey  120S0-12082.  12110-121 17. 

Bog  Land.  Examination  respecting  bog  holdings  in  Connaught  improved  entirely  by 
tenant  labour,  there  being  in  some  cases  no  element  of  improvability  to  the  credit  of  the 
landlord  ; instances  of  such  holdings  let  at  10s.  an  acre  and  upwards,  the  tenants  being 
fairly  entitled  to  a large  reduction,  Bayly  4355-4400. 

Great  variation  in  the  amount  of  labour  and  expense  incurred  in  the  reclamation  of 

bog  lands  in  different  districts,  MacAfee  5613-5616 Reference  to  the  numerous 

cases  of  dispute  arising  from  the  reclamation  of  bog  land;  suggestion  that  such  cases 
mio-ht  be  dealt  with  by  the  Chairman  of  the  Sub-Commission,  Greer  8216-8223. 

Boundaries.  Great  importance  attached  to  a map  showing  in  each  case  the  boundaries  of 

the  holding,  Bailey  696-702 Record  made  by  the  lay  Sub-Commissioners  of 

boundaries,  these  being  correctly  supplied  by  the  tenant  in  the  vast  majority  of  cases, 

Bayly  3535~3546 Experience  of  witness  that  mistakes  as  to  boundaries  have  been 

made  by  the  Sub-Commissioners  and  corrected  by  the  Head  Commission,  Barnes 
13005-13008. See  also  Maps. 

Briscoe  v.  Howell.  Explanation  that  in  the  case  of  Briscoe  v.  Howell  it  was  the  Land 
Commission  that  decided  that  the  tenant  was  entitled  to  a fair  rent  and  the  Court  of 
Appeal  that  excluded  him,  Bewlcy  11211-11216. 

Buildings: 

Separate  valuation  by  each  Sub-Commission  of  the  soil  and  of  the.  buildings,  the 
fair  letting  value  of  the  latter  being  added  to  the  rent  when  they  are  provided  by  the 
landlord,  but  not  when  they  are  provided  by  the  tenant,  Fitzgerald  61-69;  Bailey 
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Buildings — continued. 

1499-1506  ; Bayly  3976-3985.  4067-4079 Presumption  in  favour  of  the  tenants  as 

regards  not  only  all  improvements  since  1870,  but  as  regards  buildings,  &c.,  evidently 

erected  by  the  tenant  previously  thereto,  Bailey  2760-2763 Statement  on  the  subject 

of  witness’  Sub-Commission  valuing  the  land  and  buildings  separately,  even  though  the 
latter  are  all  provided  by  the  landlord  ; necessity  of  showing  in  each  case  the  annual 
value  of  the  buildings,  ib.  2766-2779. 

Usual  practice  of  valuing  each  holding  as  it  stands  according  to  the  knowledge  and 
experience  of  the  individual  valuers,  the  buildings  being  valued  separately,  Doyle  2867- 

2871.  2898-2901.  2924 Practice  as  regards  buildings  in  respect  of  allowance  to  the 

tenant  or  the  landlord,  respectively  ; admitted  claims  of  tenants,  as  a rule,  in  Ulster, 

whilst  elsewhere  the  claim  is  often  made  by  the  landlord,  Bayly  3618-3623 Practice 

of  witness  to  exempt  from  rent  in  all  those  cases  in  which  it  is  undoubted  that  improved 
buildings  were  at  the  cost  of  the  tenant,  though  there  may  not  be  actual  evidence  to 

that  effect,  ib.  3767-3777 Frequency  of  landlords  making  no  claim  in  respect  of 

buildings,  there  being  very  often  no  controversy  on  the  question,  ib.  3986-3993. 

Opinion  that  the  presumption  in  favour  of  the  tenant  in  regard  to  buildings  and  the 
reclamation  of  waste  land  should  be  allowed  to  go  back  any  distance  of  time,  MacAfee 

5496-5509 Doubt  as  to  there  being  any  danger  to  the  tenant  in  the  process  by  which 

the  holding  is  valued  apart  from  the  buildings  on  it,  and  the  letting  value  of  the  build- 
ings, if  they  are  the  landlords,  added,  ib.  5729-5735 Evidence  to  the  effect  that 

landlords’ improvements  are  included  in  the  valuation  for  rent  and  that  landlords  are 
' only  allowed  for  such  buildings  as  are  suitable  to  the  holding  in  an  agricultural  sense, 
ib.  63  1 8 et  seq. 

Statement  that  there  have  been  cases  in  which,  in  consequence  of  the  law  as  to 
presumption,  buildings  undoubtedly  made  by  the  tenant  have  had  rent  put  on  them  for 

the  landlord,  Doyle  6883,  6884 Explanation  that  the  almost  universal  practice  in 

valuing  land  in  Ireland  is  to  value  it  as  if  there  were  no  buildings  on  it  and  then  to  add 
the  rent  for  the  buildings,  if  any;  general  presumption  that  the  buildings  were  made  by 

. the  tenant,  ib.  6951-6980.  6999-7001.  7048,  7049— Opinion  that  it  is  open  to  the 

Sub-Commissioners  under  the  Act  to  put  rent  on  houses  that  are  too  good  for  the  hold- 
ing, although  made  by  the  tenants,  ib.  7333-7338. 

Statement  that  in  fixing  rents  it  is  not  usual  to  allow  for  any  buildings  made  by  the 

tenant  unless  so  far  as  the  outlay  is  suitable,  Greer  8521-8532 Difficulties  of  the 

method  of  valuing  land  apart  from  the  buildings  thereon  ; suggestion  that  the  whole 
shou'd  be  included  in  the  valuation,  but  that  the  value  of  any  buildings  belonging  to  the 

tenants  should  be  afterwards  deducted,  ib.  8593-8604 Reference  to  the  case  of 

Mr.  Harper  (a  solicitor  in  Belfast),  in  which  the  question  was  raised  as  to  whether 
rent  should  be  charged  on  buildings  erected  before  the  granting  of  the  lease,  ib. 
8696-8703. 

Discussion  as  to  the  fairest  method  of  making  a valuation  in  regard  to  buildings ; 
practice  of  witness  to  make  a note  of  the  buildings  on  a farm,  but  to  place  no  value 
on  those-  which  are  claimed  by  the  tenant.  Heard  9325-9330.  9337,  9338.  9404-9410. 
9761-9783.  0911-9915.  9940-9944. 

Contention  that  no  injustice  is  done  to  the  tenant  by  the  practice  of  making  no 
deduction  for  the  buildings  erected  by  him,  while  allowing  the  landlord  a fair  sum  when 

the  buildings  are  his,  Beivley  10845-10852.  11034-11046 Argument  that  in  valuing 

a farm  it  is  better  to  value  the  land  without  the  buildings  and  then  add  the  buildings,  if 
necessary,  than  to  value  the  whole  as  a going  concern  and  deduct  the  buildings  when 
they  belong  to  the  tenant ; certainty  that  the  landlord  does  not  get  rent  twice  over  for 
the  buildings,  Neligan  11760-11783. 

Statement  that  the  tenants  generally  claim  all  the  buildings  on  a holding,  and  that 
theirolaim  is  not  usually  disputed  by  the  landlords;  allowance  made,  when  the  holdino- 
is  valued,  for  the  cost  of  maintaining  the  buildings,  Garvey  11880,  11881.  12227-12244 

- — Experience  of  witness  that  in  fixing  fair  rents  the  smaller  buildings  are  not  rented 

higher  than  the  larger  ones,  ib.  12332-12334 Grounds  for  the  argument  that  witness, 

in  his  valuation  of  a holding  for  fair  rent,  does  give  the  tenant  credit  for  the  buildings, 
ib.  12629-12663. 

Enumeration  of  estates  on  which  the  landlord  either  erects  the  buildings  or  contributes 
materials  towards  them  ; allowance  to  the  landlord  of  not  more  than  4 per  cent.,  in  such 

cases,  when  fixing  the  fair  rent,  Barnes  12864-12866.  12879-12881 Custom  of  the 

landlord  not  to  claim  for  the  buildings  unless  he  has  a substantial  reason  for  doing  so, 
ib.  12873. 

Review,  by  the  Committee  of  the  law  and  practice  as  regards  the  valuation  of  farm 
buddings,  with  reference  to  the  question  of  their  being  considered  in  the  rent ; conclusions 
and  recommendations  on  the  subject,  Rep.  ix— xv. 

See  also  Improvements,  Robb  v,  Downshire. 
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Care-takers.  Question  as  to  the  large  number  of  “ care-takers  ” in  Galway  who  owe  six 
or  seven  years’  rent,  and  who,  unless  they  pay  off  that  arrear  within  six  months,  can 
never  redeem  and  become  “present  tenants”;  suggestion  that  the  only  remedy  for' these 
cases  of  peculiar  hardship  would  be  for  Parliament  to  deal  with  them  as  with  the  crofters, 
Greer  8179-8192.  8224-8242. 


Cavan.  Evidence  as  to  appeals  from  witness’  tribunal,  with  special  reference  to  rents  fixed 
in  Cavan  : qualifications  of  the  two  appeal  valuers,  Mr.  Bamford  and  Mr.  Callan,  a 
large  number  of  these  rents  having  been  raised  by  the  Chief  Commission,  Bailey 
1837-1850. 

Examples  of  cases  where  fair  rents  have  been  recently  fixed  in  which  settlements  had 
been  agreed  to  between  the  parties  after  the  passing  of  the  Act  of  1881  reducing  the  old 
rents,  App.  693. 


Civil  Bill  Courts.  See  County  Courts. 

Clerks  of  the  Peace.  Very  faulty  way  in  which  the  orders  are  made  out  for  the  county 
court  judges  by  the  clerks  of  the  peace;  recent  complaint  by  the  Commissioners  on 
the  subject,  Fitzgerald  203-209. 

Compensation  for  Tenants’  Improvements.  See  Improvements. 

Competition  Rent.  Distinction  drawn  between  competition  rent  and  fair  rent,  the  former 
being  in  excess' of  the  latter,  Doyle  2873-2875.  2877-2888.  2910. 

See  also -Fair  Rents.  Specified  Value  and  True  Value. 

Conacre.  Statement  as  regards  the  case  of  McNamara  v.  McNamara  in  which  the  Court 
of  Appeal  decided  that  land  let  in  conacre  was  not  used  as  an  ordinary  agricultural 
holding,  Bailey  2241-2249. 

Conroy  v.  Drogheda.  Statement  on  the  question  of  the  judgment  (not  officially  reported) 
of  the  Lord  Chancellor  in  the  case  of  Conroy  v.  Drogheda  having  reversed  or  confirmed 

a previous  decision  in  the  case  of  McDonnell  v.  Blake,  Bailety  2101—2107 

Explanation  with  further  reference  to  the  case  of  Conroy  v.  The  Marquis  of  Droglie  la, 
the  effect  of  the  judgment  (recently  reported  in  the  “ Law  Times  ”)  being  that  it  is  quite 
possible  to  determine  a present  tenancy  if  the  parties  have  the  intention  so  to  do  and 
without  resumption  of  the  holding  by  the  landlord,  ill.  2172-2182.  2108-2213.'  2.222- 
2228.  2809-2823. 

Particulars  of  the  case  of  Conroy  v.  Drogheda,  which  derives  its  importance  from  the 
judgment,  that  no  present  tenancy  shall  be  determined  until  possession  is  surrendered, 
FitzGibbon  3479-3483.  3489-  3492- 

Consolidation  of  Acts.  See  Acts  of  Parliament. 

Consolidation  of  Holdings.  Question  in  the  case  of  Jackson  v.  Hagan  as  to  whether  the 
consolidation  of  holdings  and  the  alteration  of  rent  constituted  a future  ten  mcv, 
FitzGibbon  3484-3487. 

Contract.  Opinion  that  the  fixing  of  a fair  rent  is  only  justified  by  the  fact  that  the  tenant 
is  not  in  a position  to  contract  freely  with  his  landlord,  Shaiv  8923-8927.  8973.  9197- 

9203  Importance  of  the  Act  of  i860  in  making  the  relation  of  landlord  and  tenant 

depend  entirely  on  contract,  FitzGibbon  2977. 

Reference  by  the  Committee  to  the  Act  of  i860  as  regulating  the  relation  of  landloid 
and  tenant  on  the  basis  of  contract,  and  as  not  investing  the  status  of  the  tenant  with 
any  legal  privileges.  Rep.  iii. 


Conyngham  v.  Boyle.  Details  of  the  case  of  Conyngham  v.  Boyle,  which  involved  a 
modification  of  the  Ulster  custom,  Greer  8717-8722. 

Costs : 

1.  Applications  for  Fair  Rents. 

2.  Appeals  and  Re-hearings. 

1.  Applications  for  Fair  Rents: 

Approval  on  the  whole  of  the  system  whereby  in  fail-rent  cases  no  costs  at‘e  given 

save  under  exceptional  circumstances,  Fitzgerald  360-375 Large  proportion  of 

costs  in  the  smaller  cases,  ib.  586-593. 

Schedule  of  costs  laid  down  by  the  Land  Commission  in  connection  with  applications 

by  tenants  ; regulation  also  of  the  fees  for  professional  valuers,  Bailey  1279-1283 

Solicitor’s  fee  of  10s.  when  the  rent  stated  in  the  originating  notice  does  not  exceed  5/., 
ib.  1279,  1280 Large  number  of  small  cases  heard' without  .solicitors,'  ib.  1281. 

Practical  effect  of  the  decision  in  the  case  of  Adame  v.  Dunseath  that  as  regards  the 
costs  of  each  application,  the  landlord  and  the  tenant  each  pays  his  own,  though  in 
almost  every  case  the  tenant  succeeds  in  obtaining  a reduction  of  rent,  Bailey  1397- 

0.122.  5 g 2 1405 
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CoSfS — continued. 

1.  Applications  for  Fair  continued. 

146$ Fairness  in  each  party  paying  his  own  costs  even  when  the  tenant  obtains  a 

reduction  of  rent,  Bailey  2576-2578. 

Average  cost  of  30s.  to  the  tenants  in  a number  of  very  small  cases  before  witness ; 

inconvenience  and  loss  of  time  in  coming  to  the  court,  Bayly  392l-3929 Long- 

established  practice  as  to  the  tenants  paying  their  own  costs,  whether  they  win  or  lose, 
so  that  they  have  become  reconciled  thereto  ; opinion  that  the  costs  should  follow  the 
decision,  ib,  4042-4046.  4173-4175. 

Experience  of  witness  that  tenants  are  not  deterred  from  coming  to  court  by  fear  of 
costs;  information  as  to  the  incidence  of  costs  of  re-hearing3,  Bewley  10508,  10509. 

10620-10632 Agreement  of  witness  with  the  provision  under  which  the  tenant  gets 

no  costs  when  he  succeeds  in  getting  his  rent  reduced  in  the  Sub-Gommission  Court, 
ib.  11384-11395. 

View  of  witness  that  the  fact  that  costs  are  not  given  to  the  “successful  party”  is 
not  a matter  of  complaint,  the  fixing  of  a fair  rent  not  being  a hostile  law-suit  ; belief 

that  the  tenant’s  costs  in  witness’  court  are  very  small,  Neligan  11506—11510 

Opinion  that  the  question  of  cost  does  not  deter  tenants  from  going  into  court,  ib.  11510— 
11518;  Barnes  12983-12985. 

Estimate  that  the  average  cost  to  the  landlord  of  having  a fair  rent  fixed  is  from  6/. 
to  81.  a case  in  the  Sub-Commission  Court;  complaint  by  tenants  that  they  cannot  get 
through  the  court  for  less  than  3?.,  (Jarvey  12388-12393.  12504-12509. 

Memorandum  as  to  the  cost  of  application  to  fix  a fair  rent,  distinguishing  between 
cases  over  and  under  5 1.,  App.  677. 

Comment  by  tiie  Committee  upon  the  heavy  costs;  calculation  that  a year  of  the 
benefit  gained  by  average  reduction  of  rent  is  swallowed  up  by  the  cost  of  the  action. 
Rep.  xxi. 

2.  Appeals  and  Re-hearings. 

Heavy  pressure  of  the  costs  in  small  appeal  cases  where  the  valuation  is  under  10 /., 

Fitzgerald  586—593 Numerous  instances  in  which  the  landlord  as  well  as  the  tenant 

appeals,  each  paying  his  own  costs  in  such  cases,  Bailey  1406-1414.  1420,  1421. 

Reluctance  of  tenants  to  appeal  on  account  of  the  costs,  Bayly  4183-4189 

Reference  to  the  rule  as  to  costs  when  a judicial  rent  is  fixed  and  the  tenant  appeals, 
ib.  435>-4354-  4477- 

Information  as  to  the  incidence  of  costs  in  appeals,  the  tenant  never  being  awarded 
any  costs  when  he  appeals;  attention  drawn  to  the  fact  that  the  landlord  only  gets  costs 
in  the  rare  cases  in  which  the  original  rent  is  restored,  Beioley  10812-10832.  10918- 

10920 Frequent  practice  of  the  landlords  to  refrain  from  producing  valuers  before  the 

Sub-Commissions,  which  often  leads  to  an  appeal,  causing  the  tenant  to  incur  double 

costs,  ib.  11078-11080.  11414-11416 Estimate  of  from  61.  to  8/.  as  the  average 

cost  to  the  landlord  in  appeal  cases,  Garvey  12394-12412.  12510-12513. 

Very  similar  costs  of  appeal  as  of  a hearing  before  the  Sub-Commission,  App.  677. 

Estimated  cost  of  at  least  250,000/.  in  connection  with  21,847  re-hearings  and  appeals 
since  the  Act  of  1881,  Rep.  vi Extremely  heavy  costs  in  small  cases,  ib.  xxi. 

See  also  Valuers  and  Valuation. 

County  Cess.  Evidence  to  the  effect  that  county  cess,  which  varies  considerably  in  the 
various  counties  of  Ireland,  is  always  considered  in  fixing  a fair  rent,  MacAfee  5540- 
5544-  5715~5729- See  also  Rates  and  Taxes. 

County  Courts: 

1.  Jurisdiction  and  Procedure  as  regards  Valuation  and  the  Fixing  of  Fair 

Rents. 

2.  Transfer  of  Cases  from  ihe  County  Courts  to  the  Sub- Commissions. 

3.  Suggestions  for  an  amended  Practice  as  regards  Valuers,  Sfc. 

4.  Reductions  of  Rent  in  cases  in  the  Courts. 

5.  Summary  and  Recommendations  by  the  Committee. 

1.  Jurisdiction  and  Procedure  as  regards  Valuation  and  the  Fixing  of  Fair  Rents : 

Commencement  of  proceedings  in  the  county  courts  by  an  originating  notice,  there 
being  a list  of  county  court  valuers  to  whom  the  judges  can  refer  the  matter  for  report; 

payment  of  these  valuers  by  the  Treasury,  Fitzgerald  11-13.  194-202 Varying 

practice  of  different  county  court  judges  as  to  the  procedure,  ib.  201 Jurisdiction 

of  the  county  court  judge  in  lease  cases  under  the  Act  of  1887,  ib.  21 1,  212- — Due 
consideration  given  by  the  county  court  judge  to  the  evidence  and  to  the  valuer’s  part 
in  fixing  the  rent,  ib.  631. 

Obligation  upon  the  county  court  to  accept  the  legality  of  the  decisions  of  the  Land 
Commission,  unless  such  decisions  are  over-ruled  by’ the  Court  of  Appeal,  Shaw  8875, 

8876 
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County  Courts — continued. 

1.  Jurisdiction  and  Procedure  as  regards  Valuation , $-c.— continued, 

8876 Statement  that  decisions  on  land  cases  form  a very  subordinate  part  of  the 

work  done  by  witness,  Shaw  8879-8881 Opinion  that  the  jurisdiction  of  the  county 

court  is  co-ordinate  with  that  of  the  Sub-Commission,  ib,  8928,  8929. 

Detailed  evidence  showing  the  procedure  employed  in  fixing  a fair  rent ; explanation 
that  every  step  in  the  case  is  duplicated  by  the  clerk  of  the  peace  keeping  one  set  of 
notices  and  orders,  and  forwarding  copies  to  the  Land  Commission  Court,  Shaw  8974- 
8978. 

Practice  of  the  county  court  judge  to  consider  the  details  of  the  report  submitted  by 
the  valuer  previous  to  hearing  the  evidence  of  the  landlord  and  tenant.  Heard  9276- 

9286.  9382-9385.  9852 Evidence  showing  that  Judge  Neligan  frequently  considers 

the  case  for  some  days  before  giving  a decision,  and  that  such  decision  is  not  always  in 
accordance  with  the  report  of  the  valuer  ; reference  hereon  to  Judge  Shaw’s  method  of 

procedure,  ib.  9287-9294.  9300-9305 Examination  as  to  the  difference  in  the  form  of 

report  used  by  the  Sub-Commission  and  that  in  use  in  the  county  court,  ib.  9717-9727. 

Details  as  to  witness’  procedure  in  adjudicating  on  land  cases,  his  endeavour  being 
to  form  an  independent  judgment  as  to  value  in  each  case,  and  not  to  rely  on  the 
report  of  the  court  valuer,  Neligan  11440-11458.  11535  et  seq.  ; 11723-11745.  11760- 
11783.  11835-11845. 

2.  Transfer  of  Cases  from  the  County  Courts  to  the  Sub-  Commissions  : 

Conditional  right  of  transfer  to  the  Land  Commission  Courts,  when  the  proceedings 

have  be**n  initiated  in  the  county  courts,  Fitzgerald  11-13 Considerable  delay 

formerly  in  connection  with  the  transfer  of  the  proceedings  to  the  Sub-Commissioners, 

ib,  ,3 Large  number  of  applications  for  transfer,  these  being  generally  granted,  ib. 

14-16. 

Reference  to  the  number  of  cases  withdrawn  from  the  county  courts  on  the  appeal 
of  the  landlord,  and  transferred  to  the  Sub-Commissions,  Shaw  9018-9022.  9052, 

0053.  qoq6 Examination  as  to  the  cause  of  so  many  cases  being  transferred  from 

the  county  court  to  the  Land  Commission;  probability  that  it  is  owing  to  the  objec- 
tion of  the  landlords  to  having  but  one  valuer,  Heard  9486-9492.  9603-9612. 

Right  of  either  party  to  transfer  a case  from  the  county  court  to  the  Land  Commis- 
sion unless  a very  strong  reason  to  the  contrary  be  shown;  transfer  of  0,034  yearly 
tenancy  cn.es  anti  .,340  leasehold  case,  from  the  county  courts  from  the  send  August 

1881  to  the  31st  March  1894,  Bewleg  10641-10652 Probability  that  the  reason 

why  so  many  cases  are  transferred  is  because  the  tenants  have  more  confidence  in  the 
valuation  made  by  the  Sub-Commissioners;  opinion  that  the  county  court  system  of 
valuation  is  a bad  one,  ib.  10921-10931. 

Evidence  to  the  effect  that  during  the  two  year,  that  witness  has  been  county  court 
judge  be  received  207  originating  notices  to  have  fair  rents  fixed,  fifty-two  of  which 
were  transferred  to  the  Land  Commission;  there  were  appeals  in  thirty-eight  ol  the  l05 
cases  heard,  Neligan  11431-11439-  1 1698  -1171c, 

3.  Suggestions  for  an  amended  Practice  as  regards  Valuers,  : 

Opinion  as  to  the  hardship  of  a judge  having  no  option  but  to  adopt  the  report 
of  the  court  valuer  in  regard  to  the  amount  of  fair  rent,  and  to  sign,  as  ins  judgment,  a 
decision  of  which  he  has  no  knowledge  ; contention  hereon  that  the  county  couit  judge 
is  placed  in  a more  difficult  position  than  the  legal  Sub-Commissioner,  Sham  8987- 

8qm  9032-0043 Inadequacy  of  the  arrangement  by  which  the  county  court  is 

allowed  to  send  one  vainer  only  to  fix  a fair  rent,  whilst  the  Land  Commission  send 
?wo"  probability  of  this  being  the  cause  of  the  great  number  oi  eases  on  the  Kenmare 
EstatePbeim»  withdrawn  from  the  county  court,  lb.  9030-9032.  9049.  9186.  9234  9242 
———Opinion  that  the  power  of  the  county  courts  to  fix  rents  should  be  abolished,  unless 
two  permanent  salaried  court  valuers  be  appointed,  ,b.  9053-9059. 

C that  it  would  be  an  advantage  if  cases  were  heard  in  Court  puor  to  the 

Heard  9494-9499  Belief  that  the  county  court 
decisions  would  command  more  outside  confidence  if  there  were  two  va  uers  instead  of 

decisions  wou  u comm  Desirability  of  the  cou.t  valuers  being 

one,  Neligan  1 hecountvcourt  put  as  much  as  possible  on  the  same 

m!S^CS  S JL  it  a suitable  coSrt  for  the  revision  of 

^ Letter' from  Mr!  Justice  Bewley  to  the  Lord' Chancellor,  dated  24th  March  1894, 
wi^r^efereime  to  the  number  of  applications  to  fix  judicial  rents  penrlmg  m the  Civil 
Bill  Courts,  and  the  amended  regulations  desirable  on  certain  points,  App.  666. 

4 Reductions  of  Rent  in  cases  in  the  Courts : . . 

Return  according  to  provinces  and  counties  showing  the  percentages  of  redaction  m 
cases  in  the  Civil  Sill  Courts  since  the  commencement  of  proceedings,  App.  739,  740. 

, G o 5.  Summary 
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County  Courts — continued. 

a.  Summary  and  Recommendations  by  the  Committee : : VAo’iWrr  ' s 

Total  of  34,453  originating  notices  lodged  with  the  county  courts  since  the -Act  of 
1881,  of  which  number  no  fewer  than  10,374.  were. transferred  to  the-  Sub-Commissions, 

Rep.  iv Application  for  transfer  usually  made  by  the  landlord,  ib.— — Total  of. ,15, 537 

fair-rent  cases  settled  by  the  county  courts  , since  the  Act  of  1881,  ib. 

Review  of  the  proceedings  in  the  courts  with  reference  to  the  per-centage  of  reduction 
of  rents ; larger  average  reduction  than  in  the  Land  Commission  Courts,  Rep.  iv,  v. 

Reference  to  the  comparatively  small  number  of  cases  heard  in  county . courts. 

Rep.  xx Illustrations  Of  the  want  of  uniformity  of  practice  on  the  part  of  different 

judges,  ib. 

Recommendation  that  in  order  to  conduce  to  conformity  the  county  court,  valuer, 
having  first  attended  the  hearing  of  the  case,  should  then  inspect  the  holding  and  report 
thereon,  and  that  judgment  should  be  given  in  the  case  at  the  ensuing  sessions, 
Rep.  xx. 

Reference  to  the  delay  and  inconvenience  caused  by  the  transfers  e#j»arfe,  on  the 
application  of  the  landlord,  of  fair-rent  applications  from  l he  county  courts  to  the 

Sub-Commissions,  Rep.  xx Recommendation  that  such  transfers  should  , not:  be 

allowed  except  for  substantial  cause- assigned,  and  with  restrictions  on  proceeding  for  the 
old  rent  in  the  interval  before  judgment,  ib. 

See  also  APPEALS  AND  Re-HEARINGS.  Clerks  of  the  Peace.  FAIR  Rents. 
Improvements.  Valuers  and  Valuation,  2. 

Cowper,  Earl.  Quotation  of  opinion  expressed  by  Lord  Cowper  to  the  effect  that  improve- 
ments were  usually  made  by  the  tenants,  and  that  in  many  cases  the  rent  had  been  raised 
on  such  improvements.  Rep.  xiii. 

Crookshank  v.  Law.  Admission  with  respect  to  the  decision  in  the  case  of  Crookshank  v. 
Law  that  some  additional  land  taken  by  the  tenant  was  not  required  for  agricultural 

purposes,  Bailey  2229-2234 Explanation  with  further  reference  to  the  effect  of  the 

decision  in  the  case  of  Crookshank  v.  Law  as  regards  exclusion  from  the  Act  where 
a small  portion  of  land  is  held  to  be  taken  for  non-agricultural  purposes,  ib.  2341- 
2345-  ‘ 

Particulars  of  the  case  of  Crookshank  v.  Law  in  which  the  decision  of  the  Recorder 
of  Derry  was  reversed  by  the  Land  Commission,  and  the  decision  of  that  body  reversed 
by  the  Court  of  Appeal,  Fitz Gibbon  3037-3092. 

Cunningham,  J ohn.  (Analysis  of  his  Evidence.) — Position  of  witness  in  the  Land  Com- 
mission as  resident  inspector  in  connection  with  the  Purchase  Department  ; previous 
official  experience  throughout  Ireland  as  an  Assistant  Lay  Commissioner  and  Special 

Court  Valuer,  4478-4486.  4490-4495 Long  experience  of  witness  as  a farmer  in 

Ireland,  4487-4489. 

Practice  of  witness,  when  Assistant  Commissioner,  to  deal  alike,  with  larger  and 
smaller  improvements  by  tenants,  subject  to  the  rule  of  their  being  excluded  if’ not 

proved  in  court,  449G,  4497 -Frequent  allowance  by  witness  of  5 per  cent,  upon  the 

tenant’s  outlay,  this  fully  representing  the  increased  letting  value  through  his  improve- 
ments ; very  general  allowance  also  to  the  tenant  of  any  excess  above  5 per  cent.,  as  in 

exceptional  cases,  4498-4506 Considerable  amount  of  drainage  on  which  the  leturn 

or  the  allowance  would  not  exceed  2 per  cent.,  4506. 

Due  consideration  given  by  witness,  when  fixing  a fair  rent,  to  the  value  of  the  holding 
in  its  wild  state,  and,  in  the  case  of  bog  land,  to  the  facilities  for  its  drainage  and  im- 
provement, 4507-4509 Practice  of  witness  to  value  the  holding  as  it  stood,  .without 

reference  to  any  latent  qualities  in  the  soil  which  might  under  treatment  produce  an 
increased  value,  451 1,  4512. 

Information  on  the  subject  of  turbary,  witness  referring  to  some  exceptional  cases  of 
hardship  to  tenants,  and  suggesting  that  in  any  amendment  of  the  law  a remedy  should 

be  provided,  4512-4520 Powerlessness  of  the  Land  Commission  to  prevent  an  undue 

charge  for  turbary  when  outside  the  ambit  of  the  holding;  restriction  desirable,  4516- 
4520. 

Consideration  given  by  witness  to  the  subject  of  prices  as  one  of  the  factors  in 
arriving  at  the  fair  rent,  4521-4523. 

Grounds  for  the  conclusion  that  the  necessity  of  giving  legal  proof  of'  improvenients 
often  imposes  hardship  and  injustice  upon  tenants;  difficulty  through  the  absence  of 

records,  4524-4529 Expediency  of  the  presumption  as  to  improvements  being  always 

in  favour  of  the  tenant,  453°-4532 Opinion  that  the  Ulster  cuslorii  has  not  had  the 

effect  of  lowering  rents,  4533. 

[Second  Examination.]— Explanation  as  to  witness’  views  on  the  question  of  im- 
provability ; agreement  with  the  principle  laid  down  by  Mr.  Bailey  that  in  dealing  with 

increased 
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Cunningham , John.  (Analysis  of  his  Evidence) — continued. 
increased  letting  value,  and  the  interest  that  ought  to  be  allowed  to  the  tenant  for  it,  the 

controlling  element  is  the  durability  of  the  improvement,  4534-4544 Evidence  to  the 

effect  that  witness  values  improvements  in  exactly  the  same  way  whether  he  is  acting  as 
Appeal  Court  valuer  or  as  an  ordinary  lay  Sub-Commissioner ; details  as  to  his  modus 
operand),  his  action  being  quite  independent  and  free,  4554  et  seq . ; 4663-4687.  4840- 
4855.  4876-4891.  4906-4939.  4975-4992. 

Statement  that  when  witness  has  drawn  up  his  report  and  sent  it  to  the  Chief  Land 
Commissioners  he  has  no  further  communication  with  them;  return  of  his  report  for 

further  particulars  in  one  instance  only,  4575-4578 Recommendation  that  the  duty 

of '.the  Land  Commission  should  be  more  confined  to  the  fixing  of  a fair  rent  and  that 
questions  of  title,  status,  administration,  8tc.,  should  be  excluded  from  the  consideration 
of  the  Commissioners,  4579-4581.  4892-4894. 

Stroncr  inclination  of  witness  to  let  the  decisions  of  the  Sub-Commission  be  final  on 
questions  of  value,  the  average  alteration  made  in  the  process  of  appeals,  which  is  costly, 

h.ning  only  been  -2  ; 4582,  4583.  4847-4855 Decided  opinion  that  the  statutory 

period  of  fifteen  years  is  too  long  ; suggestion  that  it  should  be  only  seven  years,  4584- 
4595-  4648-4651. 

No  doubt  that  the  rents  fixed  by  the  Land  Commission  between  1881  and  1887  are 
now  too  high  and  will  be  subject  to  a serious  reduction  when  they  fall  in  ; statement 
hereon  that  the  fall  in  the  prices  of  agricultural  produce  has  been  considered  in  fixing 
rents,  especially  since  the  year  1885;  4596-4601.4641—4662.4708-4735.4953  -4969. 
- — General  concurrence  of  witness  with  Mr,  Bailey’s  proposals  as  to  fixing  fair  rents; 
suggestion,  however,  that  the  first  procedure  plight  be  left  to  the  landlord  and  tenant  in 
all  cases,  with  an  appeal  within  a month  to  a full  Sub-Commission,  4601-4606.  475° 
seq. ; 4868-4875. 

Numerous  cases  in  which  agreements  between  landlords  and  tenants  have  not  been 
registered  and  when  re-valued  the  rents  have  been  reduced  ; belief  that  sub-lelting  and 
sub-divisions  are  the  chief  elements  in  excluding  tenants  from  the  operation  of  the  Act, 

4605-4620.  4793-4801 Difficulty  of  the  tenants  in  furnishing  legal  evidence  of  their 

improvements ; although  the  presumption  of  improvements  is  in  their  favour  in  theory, 
they  are  not  muc  h relieved  by  it  in  practice,  4621-4630.  4688-4767.  4769-4778. 

Necessity  of  taking  the  increased  cost  of  labour  into  account  in  recent  rent-fixing  ; 

complaints  as  to  scarcity  of  labour  in  County  Down,  4631,  4632.  4856,  4857 

Practical  experience  of  witness  that  farming  has  not  been  a profitable  employment  of 
late  ; information  as  to  his  two  holdings,  which  consist  of  about  150  acres  in  all,  4633- 
4640. 

Non-objection  of  witness,  personally,  to  tenants  being  informed,  in  cases  of  appeal,  of 
the  full  letting  value  that  has  been  fixed,  the  amount  allowed  off  for  improvements,  and 
the  lair  rent ; belief,  however,  that  it  would  immensely  increase  the  work  without  giving 

any  compensating  advantage  to  the  tenants,  4675-4687 -Explanation  that,  in  witness 

experience,  the  Ulster  custom  tenant  has  to  prove,  his  improvements  like  any  other  tenant, 
and  that  if  he  had  to  prove  the  custom  he  would  have  a more  difficult  task  than  proving 
the  improvements  themselves,  4688-4707.  4779-4827. 

Doubt  as  to  the  tenant  having  the  value  of  one-third  of  his  gross  produce  to  live  upon 
after  paying  all  outgoings  ; belief  that  lie  only  has  about  a fifth  or  a sixth,  4711-4735 

Advisability,  in  view  of  the  present  state  of  agriculture,  of  applying  the  reduction 

of  the  statutory  term  to  the  cases  of  those  tenants  who  had  their  rents  fixed  up  to  1885 ; 


4708^4734. 

Recommendation  that  the  fixing  of  a specified  value  should  be  abolished,  and  that  the 
value  should  be  ascertained  in  the  ©rdinary  way  by  public  sale;  denial  that  there  is  any 

laxity  in  fixing  either  “ specified  ” or  “ true  ’’  value,  4735-4740 Probability  that  the 

majority  of  the  168,000  tenants  who  have  not  come  to  the  court  to  have  fair  rents  fixed 
under  the  Act  have  got  some  temporary  arrangement  or  reduction ; no  doubt  that  in 
some  cases  they  were  deterred  from  coming  by  the  cost  of  the  procedure  and  fear  o(  the 


results,  4740-4744-  4970_4974- 

Decided  opinion  that  the  effect  of  fixing  the  judicial  rent  is  to  make  the  landlords  m the 
distil  Jt  concerned  lower  their  rents  in  the  cases  in  which  they  are  not  fixed  in  court, 

4 74  4 4746  4858-4867 Desirability  of  the  court  having  power,  in  fixing  a fair  rent, 

td'ceai  witli  arrears,  as  in  ' Scotland,  and  to  take  cognisance  of  ttiibary,  whei-e-'B  Ottists 
anywhere  upon  an  estate,  4747“4749- 

Approval  of  the  principle  of  the  impregnability  of  a fair  rent  ; necessity  of  freeing 
the  administration  of  the  law  from  all  technicality,, and  legal  exclusions,  so  as  to  enable 
all  parlies  to  see  exactly  where  they  stand,  4750-4768.  4993>  4994  . Experience  of 
witness  that,  in  regard  to  the  vast  bulk  of  cases  of  reclamation  and  drainage  111  Ireland, 
a fair  allowance  to  the  tenant  to  recoup  him  for  his  improvements  has,  as  a ■ -rule*  tacti- 
cally exhausted  the  letting  value  of  the  improvements ; unfairness  of  landlpids  claims 
for  ^iy  part  of  the  improved  letting  value,  4769-4778. 
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Cunningham , John.  (Analysis  of  his  Evidence) — continued. 

Belief  that  in  fixing  a fair  rent  seaweed  cannot  be  included  without  the  landlord’s 
consent ; constant  complaint  of  the  poorer  farmers  on  the  Mourne  coast  of  County 
Down  that  they  can  get  no  seaweed  on  account  of  one  particular  landlord  often  having 

the  right  to  the  foreshore  all  along  the  county,  4828-4836 Endeavour  of  witness  to 

make  due  allowance  for  the  time  of  year  at  which  he  sees  the  farms  when  valuing  them, 
4837-4839. 

Statement  that  improvements  are  generally  done  by  the  tenants  unaided,  but  that  on 
many  estates  the  landlords  do  the  improvements,  as  on  those  of  Lord  Leconfield,  the 
Duke  of  Devonshire,  and  the  Duke  of  Leinster,  4895-4905.  4940-4952. 

[Third  Examination.] — Explanation  that  witness’  replies  to  Questions  4688-4691, 
respecting  tenants’  improvements,  referred  10  improvements  other  than  buildings, 
4995. 

No  doubt  that  the  Commissioners  when  fixing  rents  between  1881  and  1887  were 
influenced  by  the  previous  twenty-five  years  of  steady  improvement,  and  were  not  pre- 
pared for  a drop  in  prices  so  soon  as  five  years  afterwards  ; distinct  and  progressive 

decline  in  prices  since  1885;  4996-5008.  5254  et  set/.  ; 5338-5343 Disinclination  of 

witness  to  take  Griffith’s  valuation  as  a safe  guide,  it  being  only  suitable  for  rough  and 
general  purposes,  5009-5030.  5347_5349- 

Grounds  for  the  opinion  that,  although  5 to  8 per  centi  is  a fair  allowance  upon 
tenants’  improvements  on  the  land,  5 per  cent,  would  be  too  high  an  allowance  to  give 

the  landlord  for  the  repair  of  a house,  5030-5038 Belief  that  the  upward  tendency  of 

the  prices  of  tenant-right  outside  Ulster,  since  the  passing  of  the  Land  Act,  has  been 
checked  by  the  drop  in  agricultural  values,  5039  et  seq. 

Adherence  of  witness  to  his  formerly  expressed  view  as  to  the  prejudicial  effect  of  the 
landlord’s  right  of  pre-emption  upon  the  tenant,  and  to  the  recommendation  that  the 
fixing  of  the  specified  value  should  be  abolished ; right  of  the  tenant  to  sell  in  the 
highest  market,  5044-5059.  5107-5117. 

Further  information  as  to  the  hardship  imposed  upon  tenants  by  the  necessity  of  giving 
legal  proof  of  their  improvements ; opinion  thot  the  presumption  of  improvement  should 
be  given  entirely  in  favour  of  the  tenant,  with  certain  safeguards,  5060-5083.  5155 

et  seq. ; 5344-5346 Explanation  that  in  the  two  cases  in  which  an  increased  charge 

for  turbary  was  made,  after  a reduction  of  rent  by  the  Land  Commission,  there  was  no 
intention  on  the  part  of  witness  to  convey  the  impression  that  the  landlords  went 
behind  the  back  of  the  Sub-Commission  and  recouped  themselves  after  a fair  rent  had 
been  fixed,  5084-5100.  5118-5132. 

Advisability  of  valuing  each  holding  separately  when  rc -fixing  rents  that  have  been  in 
force  for  fifteen  years  ; opinion  that  the  prices  that  may  have  been  given  for  the  tenant- 

right  should  not  be  allowed  to  affect  the  valuation,  5101-5106 Practice  of  witness 

in  fixing  fair  rents  to  protect  the  tenants’  improvements  as  much  as  possible  ; difficulty 
of  increasing  the  annual  letting  value  on  the  average  Irish  farm  without  great  expendi- 
ture, except  in  the  case  of  very  wet  or  peaty  land,  5133-5154. 

Statement  that  witness  has  dealt  with  all  improvements  on  the  same  principle,  not 

having  made  any  distinction  between  major  and  minor  improvements,  5152-5154 

Suggestion  that,  in  fixing  the  date  behind  which  no  improvement  as  regards  fences  should 
be  considered,  it  would  be  better  to  take  1840  or  1846  than  1850;  5232-5249. 

Opinion  that  the  question  of  fair  rent  would  not  be  affected  by  the  kind  of  grass  seed  a 

farmer  put  in,  whether  the  better  and  expensive,  or  the  inferior,  grasses,  5250-5253 

Explanation  that  the  chief  reason  why  witness  advocates  that  rents  should  only  be  fixed 
for  seven  instead  of  fifteen  years  is  that  in  case  of  fluctuations  there  would  be  less 

risk  of  injury  to  either  side,  5320-5329 Impossibility  of  laying  down  a fixed  rule 

as  to  the  proportion  which  the  rent  of  a holding  ought  to  bear  to  the  gross  produce, 
5330-5336. 


D 

Dairy  Farms.  Probability  that  a farm  that  was  very  productive  as  a wheat-growing  farm 
would  also  be  extremely  valuable  as  a dairy-farm ; opinion,  however,  that  dairy-fanning 

is  not  a profitable  occupation,  O'Keeffe  6579  et  seq. Extreme  difficulty  of  geiting,  by 

any  system  of  statistics,  any  good  idea  as  to  how  the  prices  of  dairy  produce  affect  the 
farmer,  ib.  6592-6607. 

Practice  of  the  said  Commission  not  to  exclude  dairy  farms  from  the  benefits  of  the 
Act;  the  practice  has  not  as  a rule  been  questioned,  Bewley  10377-10379.  10416, 

10417 Explanation  that  in  the  only  dairy  farm  case  that  witness  had  to  deal  with 

he  did  not  fix  a rent,  as  it  was  one  of  the  exempted  cases,  Neligan  1 1478-11488. 

Conclusion  of  the  Committee  that  dairy  farms  should  not  be  excluded  from  the  Lani 
Acts,  whatever  might  be  the  valuation.  Rep.  xix. 

Dartrey 
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Dartrcy  Estate.  Explanation  that  in  tile  case  of  a reduction  of  one  of  Lord  Dartrey’s 
rents  from  22Z.  7 s.  6d.  10  127.  the  question  of  sub-letting  did  not  arise  as  there  was  no 
evidence  of  it  before  the  Court,  MacAfee  .5575  ct  seq. 

Delay.  Information  respecting  the  course  of  procedure  and  the  excessive  delay  in  a case 
in  which  a tenant  named  John  Sullivan,  of  Bantry,  served  an  originating  notice  in 
December  1888  for  fixing  a fair  rent  ; reduction  not  finally  settled  till  June  1893.  no 
allowance  having  been  made  for  rack  rent  paid  over  a period  of  thirty-two  years, 
Fitzgerald  325*359- 

Immense  numbtr  of  outstanding  applications  to  fix  fair  rents  when  witness  became  a 

Land  Commissioner  in  1890 , Fitzgerald  336,  337 Excessive  delay  formerly  before 

judgments  were  obtained,  this  having  now  disappeared,  ib.  526-528.  631-636. 

Great  complaints  some  years  ago  as  to  the  delay  in  hearing  cases ; prompt  hearing 
of  late,  Bailey  1284. 

Demesne  Land: 

Exclusion  of  demesne  lands  from  the  operation  of  the  Land  Acts ; questions  decided 

in  connection  with  undemesning,  Bailey  985-993 Explanation  of  the  recognised 

meaning  of  the  legal  term  “ demesne;  ” such  meaning  will  not  accord  with  the  wording 

of  the  Act  of  1 88 1 , Fitz  Gibbon  3098-3102 Decision  of  the  Court  of  Appeal  in  the 

case  of  Griffin  v.  Taylor  on  the  subject  of  demesne  land,  ib.  3102-3106. 

Peculiarity  of  the  case  of  Wagner  v.  Hawkes  where  certain  land  was  originally  let  as 
agricultural  and  not  demesne  land  ; decision  by  four  out  of  five  judges  that  the  land  in 

question  was  demesne  land,  Fitz  Gibbon  3107-31  14 Reference  to  the  case  of  Prall 

v.  Gormanstown,  in  which  a piece  of  land  w as  decided  to  be  demesne  although  held 
from  year  to  year,  ib.  3115-3121. 

Details  respecting  the  case  of  Benson  v.  Listowel  ; decision  of  the  Court  that  a farm 
consisting  of  demesne  and  other  land  was  agricultural  in  character,  Fitz  Gibbon  3121 

Explanations  also  in  connection  with  the  case  of  Watson  v.  Abercorn,  ib.  3121- 

3125.  3166,  3167. 

View  of  witness  that  where  land,  or  a considerable  portion  of  if,  has  been  used  for 
agricultural  or  pastoral  purposes,  it  should  be  treated  as  an  ordinary  agiicultural  holding, 

whether  c.dled  demesne  land  or  not,  O'Keeffe  6238-6246 Grounds  for  the  opinion 

that  “once  demesne  land,  demesne  land  for  ever,”  is  not  the  rule  ; agreement,  however, 
that  it  may  be  demesne  land  for  ever,  although  the  landlord  never  has  the  right  of  taking 
it  back  again,  Doyle  7298-7304. 

Effict  of  the  Court  of  Appeal  judgments  that  the  mere  fact  of  demesne  lands  being 
granted  by  fee-farm  grant,  or  demised  by  lease  for  a very  long  time,  is  not  sufficient  to 
deprive  them  of  their  character  of  demesne  lands,  Bewley  10345-10355.  10480,  10481 

View  of  witness  that  when  demesne  land  that  is  merely  a farm  is  demised  away  for 

ever  it  is  hardly  fair  to  treat  it  as  demesne  land,  ib.  10754,  10755. 

Exclusion  from  the  Act  of  holdings  that  are  partially  demesne;  explanation  that 
witness  held  that  the  fee-farm  grant  of  demesne  land  in  the  case  of  Spencer  v.  Tedeastle 
was  not  excluded,  on  account  1 f the  tendency  of  decisions  up  to  that  time  that  there 
ought  to  be  some  right  of  reverter  to  the  landlord,  Bewley  10992-11004. 

Return  explanatory  of  the  exclusion  of  demesne  lands,  App.  681. 

Review  by  the  Committee  of  the  provisions  in  the  Act  of  1881  as  affecting  the  law- 
under  the  Act  of  1870  in  respect  of  demesne  lands;  conflicting  decisions  as  to  the 
interpretation  of  the  term,  Rep.  xviii. 

Deterioration  of  Holdings.- 

Particulars  with  reference  to  the  procedure  of  the  lay  Sub-Commissioners  in  valuing 
a farm,  and  in  dealing  not  only  with  improvements,  but  with  deterioration,  Bailey 
1925  cl  seq.;  1983-2001 Several  modes  adopted  in  estimating  the  amount  of  deterio- 
ration that  sometimes  results  from  bad  treatment,  ib.  2584-2586 Great  difficulty  in 

estimating  deterioration  of  the  soil,  this  matter  being  determined  by  the  lay  Sub- 
Commissioners,  Doyle  2876.  2930-2934. 

Frequent  instances  of  deterioration  of  the  land,  as  through  over  cropping,  exhaustion 

of  drainage,  &c.,  Bayly  3730-3734 Practice  of  witness  in  fixing  the  fair-rent  to 

value  the  land,  as  he  sees  it,  according  to  his  practical  experience  of  what  it  is  worth, 
the  tenant,  being  allowed  no  deduction  for  deterioration  if  wilful  on  his  part,  ib.  3819- 
3824.  3842-3857.  3876-3879.  4' 72. , 

Endeavour  of  witness,  in  cases  of  deterioration,  to  value  the  land  as  near  as  possible 

at  what  should  have  been  its  normal  value,  MacAfee  5606-5608 Statement  that 

deteiiorated  farms  are  valued  as  if  they  were  in  a fair  condinon,  in  order  that  the  tenant 
may  not  profit  by  any  act  of  wilful  deterioration  ; prejudicial  effects  of  “burning” 
“ liming,”  &c.,  on  the  soil,  O'Keeffe  6341-6347.  6382-6395.  6471-6487  Reiteration 
Of  previous  statement  that  where  deterioration  ot  land  was  the  deliberate  act  of  the 
tenant  it  was  not  allowed  lor  in  fixing  the  fair-rent,  ib.  6639-6641.  6833-6835. 
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Deterioration  of  Holdings— continued. 

Evidence  to  the  effect  that  in  the  case  of  deterioration  the  rent,  is  fixed  as  if  the  land 

was  in  good  condition,  Roberts  7680-7683 Invariable  practice  of  witness  to  make  the 

tenant  pay  for  any  case  of  deliberate  deterioration,  Greer  8815-8817.  8821 -Infre- 

quency of  cases  of  wilful  deterioration  ; instance  of  a case  in  which  a tenant’s  rent  was 
raised  owing  to  wilful  deterioration  being  proved  against  him,  Heard  9378-0381-  9o72~ 
9577- 

Evidence  to  the  effect  that  where  a holding  has  been  deteriorated  by  the  tenant  the 
fair  rent  has  been  fixed  on  the  land  as  the  valuer  saw  it;  feeling,  however,  that  a hard- 
ship is  done  to  the  landlord  in  such  cases,  Neligan  1 1655-11671 Impression  that  the 

Sub-Commissioners,  in  cases  of  deterioration,  value  the  land  just  as  they  see  it;  liability 
of  the  landlord,  after  a fair  rent  has  been  fixed,  for  the  drainage  charge,  if  any,  that  had 
previously  been  apportioned  on  the  tenants,  Garvey  11908—11913,  12013—12019.  12145- 

12143 Opinion  that  in  case  of  deterioration  of  land  the  landlord  suffers  when  a fair 

rent  is  fixed,  the  Commissioners  valuing  the  land  as  they  find  it,  Barnes  12887-12891. 

Agreement  with  the  view  that  where  the  tenant  deteriorates  the  cultivating  properties 
of  the  soil  it  is  a hardship  upon  the  landlord  if  the  valuers  fix  the  rent  according  to  the 
condition  of  the  land  ; no  doubt  that  the  appearance  of  the  land  does  have  an  effect  on 
the  mind  of  the  valuer,  Garvey,  12335-12346.  12374-12378. 

Donoughmore  Committee.  Argument  upon  the  question  whether  the  sitting  of  the 
Donoughmore  Committee  alarmed  the  Ulster  tenants,  and  was  the  cause  of  so  many 
agreements  being  signed  out  of  court ; such  was  the  general  rumour,  Greer  8359-8388. 
8382-8388.  8758-8761. 

Doyle,  Lawrence.  (Analysis  of  his  Evidence.) — Experience  of  witness  for  several  years  as 
to  the  working  of  the  Land  Acts,  first  as  a lay  Sub-Commissioner,  and  afterwards  as  a 

legal  Sub-Commissioner,  2848-2850 Similar  practice  of  witness’  Sub-Commission  as 

of  that  presided  over  by  Mr.  Bailey,  2851. 

Several  different  heads  of  exclusion  from  the  Acts  within  witness’  experience,  as  on 
questions  of  pasture  holdings,  sub-letting,  town  parks,  &c. ; very  rare  exclusions  under 

some  other  heads,  2852-2866 Belief  that  in  no  case  before  witness  has  the  question 

been  raised  of  sub-letting  for  the  use  of  labourers  on  the  holding,  2859-2863 

Absence  of  any  case  of  new  tenancy  created  by  an  assignment  or  settlement, 
2864-2866. 

Usual  practice  of  valuing  each  bolding  as  it  stands,  according  to  the  knowledge  and 
experience  of  the  individual’ valuers,  the  buildings  being  valued  separately,  2867-2871. 

2898-2901.  2924 Course  pursued  in  valuing  tenants’  improvements,  ihese  being 

frequently  reduced  in  Court,  2872.  2889-2892 Practice  of  valuers  as  to  allowing  for 

tenant  right  or  occupancy,  the  amount  varying  greatly  according  to  the  improvements, 

&c.,  2873-2875.  2904-2916 Distinction  drawn  between  competition  reiit  and  fair 

rent,  the  former  being  in  excess  of  the  latter,  2873-2875.  2877-2888.  2910. 

Great  difficulty  in  estimating  for  the  deterioration  of  the  soil,  this  matter  being 

determined  by  the  lay  Sub-Commissioners,  2876.  2930-2934 Belief  that  witness  has 

had  no  case  of  limited  owners  as  creating  new  tenancies,  2893,  2894 Legal  objections 

sometimes  raised  on  the  part  of  landlords  to  the  fixing  of  fair  rents,  whilst  in  many  cases 
the  landlord  is  very  anxious  to  have  the  judicial  rent  settled,  2895-2897— Liability  of 
the  tenant  to  some  loss  through  the  landlord’s  right  of  pre-emption,  2917. 

Belief  as  regards  town  parks  that  the  Land  Act  has  not  been  strained  as  against  the 

tenant,  2918-2921 Conclusion  as  to  many  tenants  not  having  come  into  Court 

through  having  had  large  abatements  made,  2922,  2923 Concurrence  with  Mr- 

Bailey  that  in  non-co ntentious  cases,  when  the  time  arrives  for  re-fixing  the  rents, 
this  might  be  done  by  one  or  two  valuers  without  a hearing  in  Court  ; necessity  of 
a re- valuation  in  every  case,  2925-2934. 

[Second  Examination.]— Probability  that  if  all  the  improvements  made  in  Ireland 
were  taken  into  account  it  would  be  found  that  they  had  not  increased  the  letting  value 
of  the  holdings  even  three  or  four  per  cent,  on  the  outlay;  very  large  number  of  im- 
provements claimed  for  that  are  not  worth  their  cost;  6874-6882.  6944-6950 State- 

ment that  there  have  been  cases  in  which,  in  consequence  of  the  law  as  to  presumption, 
buildings  undoubtedly  made  by  the  tenant  have  had  rent  put  on  them  for  the  landlord, 
6883,  6884. 

Inability  of  the  smaller  landlords  to  prove  their  improvements  in  some  cases,  6884- 

6888 Feeling  of  witness  thatthe  landlord’s  rigl.it of  pre-emption  at  the  specified  value 

should  be  preserved  ; mistaken  view  of  the  law  that  when  the  landlord  buys  at  the 
specified  value  the  tenant  loses  the  improvements  he  has  made  since  the  specified  value 

was  fixed,  6889-6903 Desirability  of  some  rule  being  laid  down  for  the  guidance  of 

the  Sub-Commissioners  in  fixing  the  specified  value,  there  being  very  often  no  data  to 
go  upon,  6904-6910, 
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Doyle,  Lawrence.  (Analysis  of  his.  Evidence)—  continued. 

No  doubt  that  the  abolition  or  contraction  of  town  parks  would  interfere  very  much 
with  the  accommodation  of  the  inhabitants  of  the  town  ; belief  that  the  present  rents  are 

too. low.  in  town  parks,  6911-6913.  6981-6988 Very  high  prices  recently  paid  for 

small  farms;  difficulty  in  selling  large  farms  due  to  the  absence  of  capital,  6913-6915 

Statement  that  neither  tiie  high  prices  given  for  farms  nor  the  Poor  Law  valuation 

are  allowed  to  have  any  influence  in  fixing  the  rent ; belief  that  substantial  justice  is 
done  as  regards  the  rents  fixed,  6915-6920.  6991-6998. 

Grounds  for  the  opinion  that  the  statutory  term  of  fifteen  years  should  not  be 

shortened,  6921-6923 View  of  witness  that  it  would  be  an  advantage  if  the  re-fixing 

of  the  rent  at  the  end  of  the  judicial  term  could  be  largely  done  without  the  intervention 
of  the  Commissioners,  6924—6929. 

Statement  that  fewer  legal  questions  arise  for  consideration  now  then  formerly,  most 
of  the  points  having  been  settled,  and  that  the  Acts  are  now  working  more  smoothly, 

6930  et  seq. Hardship  upon  the  tenant  that  sub-letting  which  existed  at  the  time  the 

lease  was  made  should  be  held  1o  be  sub-letting  without  the  landlord’s  consent,  6934- 

6936- 

Doubt  as  to  the  tenants  having  much  difficuhy  in  proving  their  improvements  to  the 
satisfaction  of  the  Court;  frequent  impossibility,  however,  of  proving  drainage  with 

exactitude,  6937-6950.  7002-7054 Explanation  that  the  almost  universal  practice  in 

valuing  land  in  Ireland  is  to  value  it  as  if  there  were  no  buildings  on  it,  and  then  to  add 
the  rent  for  the  buildings,  if  any  ; general  presumption  that  the  buildings  were  made  by 

the  tenant,  6951-6980.  6999-7001.  7048,  7049- -Desirability  of  an  amendment  of  the 

law  under,  which  all  improvements  in  connection  with  fee  farm  grants  are  rented,  6989, 
699°; 

[3rd  Examination.]  Explanation  that  witness’  previously  expressed  opinion  that  rents 
fixed  in  town  parks  are  unfair,  having  regard  to  the  accommodation  value,  is  due  to  his 
impression  that  the  Sub-Commissioners  fixed  the  rents  on  the  assumption  that  the 
holdings  were  agricultural  ones  with  proximity  value,  7059-7062.  7305-7325 Dis- 

inclination of  witness  to  say  whether  a tenant,  who  had  a fair  rent  fixed,  but  who  failed 
for  want  of  witnesses  to  prove  all  the  improvements  that  he  was  then  entitled  to,  would 
be  barred  from  going  into  the  matter  again  in  court,  7063-7065. 

Belief  that  Mr.  Bailey’s  Paper  showing  the  exclusions  from  the  fair  rent  provisions 
gives  a generally  accurate  account  of  the  law  as  developed  by  the  tribunals,  7066-7082. 

7272-7277 Adherence  of  witness  to  his  view  that,  notwithstanding  the  fluctuations 

to  which  agriculture  is  subject  in  Ireland,  it  is  not  advisable  to  shorten  the  statutory 
term  of  fifteen  years ; suggestion  that  if  the  term  were  shortened  some  tenants 
would  purposely  neglect  their  farms  in  order  to  get  a low  rent  fixed,  7083  et  seq. 

Great  reluctance  on  the  part  of  many  tenants  to  go  into  court  to  get  a fair  rent  fixed 
unless  they  feel  certain  they  will  derive  considerable  benefit  from  the  litigation,  7132- 

7139.  7475~7494-  7534~755°-  7619-7627 "Want  of  uniformity  in  the  fair  rents  fixed 

by  various  Sub-Commissioners  formerly ; belief,  however,  that  there  is  greater  uniformity 
now,  due  to  the  Sub-Commissioners  mixing  together  more,  7140-7147.  7501-7515. 
7640-7648. 

Explanation  that  the  Sub-Commissioners  fix  the  true  or  specified  value  of  a holding  at 
what  they  think  a reasonable  man,  not  urged  by  any  great  necessity,  would  give  for  the 
tenant-right  if  sold  to  him  by  1 he  occupying  tenant,  7150  et  seq.-,  7591-7604 State- 

ment that  the  amount  of  the  fair  rent  has  a certain  influence  on  the  specified  value,  the 
latter  often  being  a certain  number  of  years’  purchase  of  the  former  ; variation  of  the 
number  of  years’  purchase  according  to  the  circumstances  of  each  holding,  7199-7201. 
7495-7600-  . . . 

Evidence  to  the  effect  that  the  price  given  for  tenant-right  is  not  taken  into  considera 

ti.on  in  fixing  the  specified  value,  7202—7204 Admission  that  the  general  effect  of 

fixing  the  specified  value  below  the  competitive  value  is  that  if  the  landlord  exercises  his 
right  of  pre-emption  and  then  re-lets,  there  is  nothing  to  prevent  him  taking  from  the 
“present  tenant”  the  difference  between  the  specified  and  competitive  values,  7209- 

7238.  7596-7^04- 

Prejudicial  effect  on  the  incoming  tenants,  under  the  unrestricted  Ulster  custom,  of 
the  high  prices  they  pay  for  the  holdings  ; frequency  of  changes  of  tenancy  in  Ulster, 

7229-7237 Practice  of  the  lay  Sub-Commissioners  to  take  their  view  of  the  law  from 

the  legal  Sub-Commissioner,  7239-7241, 

Statement  that  the  Sub-Commissioners  ascertain  ihe  development  of  the  law  as  laid 
down  by  the  Land  Commission  and  the  Court  of  Appeal  by  reading  the  Reports,  which, 
however,  do  not  contain  all  the  cases;  desirability  of  an  authorised  report  of  every 

judgment,  7242-7253 Usual  practice  of  witness,  when  the  lay  Sub-Commissioners 

differ  in  regard  to  the  fair  rent,  to  split  the  difference  if  they  will  both  accept  that  course; 
necessity,  if  they  both  stand  firm,  of  accepting  the  rent  of  one  or  the  other,  the  higher 
rent  having  been  generally  accepted,  7254-7271.  7463-7474. 

Reiteration  of  witness’  opinion  that  in  cases  where  sub-letting  existed  before  the  lease 

was  made  it  is  a hardship  on  the  tenant  to  exclude  him  for  sub-letting,  7278-7285 

0.122.  5 h 2 Doubt 
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Doyle , Lawrence.  (Analysis  of  his  Evidence)-— 

Doubt  as  to  the  tenant  being  in  much  danger  of  exclusion  from  the  Act  on  account  of 
trivial  exceptions  taken  by  the  landlord  ; witness  is  not  aware  of  any  case  having  been 
dismissed  because  of  a quarry  or  a brickfield  on  the  holding,  7286-7297.  7605-7617. 
7634-7639. 

Grounds  for  the  opinion  that  “ once  demesne  land,  demesne  land  for  ever,”  is  not  the 
rule ; agreement,  however,  that  it  may  be  demesne  land  for  ever,  although  the  landlord 
nevei  has  the  right  of  taking  it  back  again,  7298-7304— Desirability  of  fair  rents  being 
fixed  on  pa&ttite  holdings  as  well  as  upon  tillage  holdings,  seeing  that  Ireland  is  now 
running  largely  into  pasture,  7326-7330.  7628-7633. 

Liability  of  a tenant  to  be  shut  out  from  court  by  reason  of  letting  for  temporary 

convenience,  7331,7332 Opinion  that  it  is  open  to  the  Sub-Commissioners  under  the 

Act  to  put  rent  on  houses  that  are  too  good  lor  the  holding,  although  made  by  the 
tenants,  7333-/338. 

Non-recognition  of  the  amount  of  manuring  that  a tenant  may  have  done  in  fixing 
the  rent;  admission  that  this  course  is  not  encouraging  to  a tenant  who  applies  costly 

manures  and  fundamentally  alters  the  character  of  the  soil,  7339 -7362 Doubt  as  to 

the  ordinary  process  of  liming  lasting  for  a generation,  7363-7365. 

Practice  of  the  Sub-Commissioners  to  let  the  balance  of  the  increased  letting  value 
due  to  improvements  go  to  the  landlord  after  making  fair  allowance  to  the  tenant ; rarity 
of  cases,  however,  in  which  there  is  any  balance  for  the  landlord,  7366-7414.  7516-7527. 

7587-7590 Statement  as  to  witness  not  being  aware  of  any  tenant  having  to  prove 

the  custom  in  Ulster,  except  to  avoid  having  a specified  value  fixed,  7415,  7416. 

Necessity  of  the  Ulster  tenants  proving  their  improvements;  explanation  that  the 
presumption  of  improvement  in  favour  of  the  tenant  in  Ulster  only  refers  to  visible 

improvements,  741  7 et  seq. ; 7460-7462 Evidence  to  the  effect  that  outside  Ulster 

there  is  no  presumption  of  improvement  for  the  tenant  before  1850,  a certain  presumption 
between  1850  and  1870,  and  an  unqualified  presumption  since  1870,  the  burden  of  proof 
necessary  to  displace  the  presumption  resting  on  the  landlord,  7417-7459.  7528-7533. 
7569-7586. 

Instances  of  several  cases  of  Leinster  leases,”  in  which  the  whole  of  the  tenants’ 
improvements  were  disallowed  in  fixing  the  fair  rent,  because  the  tenants  had  contracted 

themselves  out  of  the  Act,  7551-7568 Recommendation,  as  already  suggested,  that 

in  non-contentious  cases  the  rent  might  be  re-fixed  by  a valuation  on  the  land,  leaving 
the  landlord  or  tenant  to  raise  any  question  afterwards  in  court,  7618  et  seq. 

Draft  Reports.  Draft  Report  proposed  by  the  Chairman  of  the  Committee,  Rep.  xxxvi- 

xlix Draft  Report  proposed  by  Mr.  B rod  rick,  ib.  x'ix-li Adoption  of  the 

former,  subject  to  several  amendments,  ib.  li-lviii. 

Drainage: 

Course  adopted  in  valuing  for  thorough  drainage  and  scattered  drainage  respectively  ; 
difficulty  at  times  iti  tenants  proving  their  outlay  on  drainage,  Bayly  3612-3617.  3640- 

3644.  3655-3659.  3664-3689 Different  rule  adopted  as  regards  drains  and  as 

regards  buildings  in  making  allowance  for  tenant’s  improvements,  though  not  claimed  on 
the  originating  notice,  the  labour  expended  on  the  drainage  being  excluded,  ib.  3788- 
3806.  3880-3888. 

Considerable  amount  of  drainage  on  which  the  return  or  the  allowance  would  not 

exceed  two  per  cent.,  Cunningham  4506 Particulars  respecting  cases  in  which 

landlord  and  tenant  had  borrowed  money  for  drainage  purposes  from  the  Board  of 
Works,  such  loans  being  payable  by  instalments  charged  on  the  tenant’s  rent;  this 
additional  rent-charge  continued  long  after  the  loan  had  been  discharged,  Greer  8704- 
8710. 

Experience  of  witness  that  it  is  exceptional  for  a landlord  to  contribute  towards 
drainage;  in  some  instances  no  allowance  can  be  made  the  tenant  for  drains  because  he 

has  allowed  them  to  become  choked.  Heard  9437-9450.  9587-9590.  10059-10066 

Occurrence  of  cases  in  which  the  additional  rent  due  to  drainage  works  executed  with 
money  borrowed  from  the  Board  of  Works  was  largely  in  excess  of  the  benefit  conferred 
by  the  improvement ; statement  that  when  the  tenant  has  paid  the  instalments  by  way 
of  additional  lent  to  the  landlord  he  acquired  the  improvement,  Bewley  10437-10450. 
10654-10657. 

Superficial  character  of  the  drainage  executed  by  the  tenants ; amount  claimed  for 
drainage  by  the  tenant  very  often  in  excess  of  the  value  of  the  benefit  derived  from  the 
improvement,  Barnes  12862,  12863 Particulars  of  cases  in  which  drainage  improve- 

ments have  been  executed  with  money  borrowed  from  Board  of  Works,  the  landlords 
having  to  pay  the  amounts  assessed  on  the  tenants  as  well  as  those  assessed  on  them- 
selves, since  fair  rents  were  fixed,  ib.  12954-12964. 

Recommendation 
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Drainage — continued. 

Recommendation  by  the  Committee  that  the  valuation  should  set  out  the  allowances 
for  diainage  and  reclamation,  repectively,  Rep.  viii,  ix. 

See  also  Improvements. 

E. 

'Ejectment.  Power  of  a landloid  to  re-inslate  as  a present  tenant  an  evicted  tenant  whose 
tenancy  has  expired,  Shaw  8908-8916. 

Absence  of  any  practical  grievance,  although  there  may  be  a theoretical  one,  in  the 
tenant  having  to  instruct  his  legal  adviser  to  come  into  court  and  put  a slay  upon  any 
proceedings  of  the  landlord  to  eject  him,  in  cases  that  are  transferred  from  the  county 

courts  to  the  Land  Commission,  Bewley  11272-11282 Explanation  as  to  the  unfair 

state  of  the  law,  referred  to  by  Lord  Justice  Christian  as  a reductio  ad  latrocinium, 
under  which  a person  who  assigns  a leasehold  or  makes  a sub-letting  can  liimsell  bring 
an  action  for  recovery  and  ejectment,  ib.  1 1405-1 1411. 

Estimate  that  not  more  than  ten  out  of  the  1,200  tenants  on  the  properties  that 
witness  is  connected  with  have  absolutely  depreciated  since  1879,  Garvey  12067-12079 

Statement  that  witness  very  seldom  resorts  to  dispossession  of  a tenant,  and  that 

legal  process  for  arrears  is  not  resorted  to  without  good  reason,  ib.  12581-12588. 

See  also  Bloomfield  Estate.  Quinn  v.  Downshire. 

Encumbered  Estates  Court.  Evidence  showing  that  in  purchases  under  the  Encumbered 
Estates  Court  the  rents  have  often  been  very  much  increased  immediately  alter  those 
purchases;  example  in  the  case  of  Adams  v.  Dunseath,  Greer  8055-8060. 

England  ( Reduction  of  Rent).  Conclusion  that  much  heavier  reductions  have  been 
voluntarily  made  in  England,  since  1881,  than  in  Ireland  under  the  Land  Acts,  though 
the  tenant  in  England  generally  makes  no  improvements,  and  posseses  no  legal  property 
in  the  holding  Rep.  vi. 

English-Managed  Estates  (Ireland).  Explanation  that  witness  has  never  excluded  from 
the  Land  Act  any  holding  as  being  an  English-managed  estate,  Bewley  1 1195. 

Evictions.  See  Ejectment. 

Evidence  ( Report  of  Committee).  Decision  of  the  Committee  (by  the  casting  vote  of  the 
Chairman),  24th  July  1894,  in  favour  of  proceeding  with  the  consideration  of  their 
Report  after  taking  such  evidence  as  may  be  tendered  in  further  sittings  not  exceeding 
three  in  number,  Rep.  xxxiii,  xxxiv. 

Reception  of  some  evidence  on  behalf  of  the  landlords  at  the  last  three  sittings  of 
the  Committee,  subject  to  which  exception  none  but  purely  official  witnesses  had  been 
examined,  Rep.  iii. 

Reasons  for  not  taking  evidence  on  behalf  of  the  tenants,  nor,  to  any  extent,  on  behalf 
of  the  landlords ; examination,  mainly,  of  the  judges  and  officials  who  administer  the 
Land  Acts,  Rep.  iii. 

Exclusions  from  Fair  Rent  Provisions: 

Evidence  explanatory  of  the  various  exclusions  from  the  Land  Acts,  a very  large 
number  of  occupiers  being  thereby  deprived  of  the  benefits  ol  the  fair  rent  system, 

Fitzgerald  400-423  ; Bailey  868  et  seq. Explanation  respecting  the  exclusion  of  the 

purchaser  of  a tenancy  where  the  conditions  prescribed  by  the  First  section  of  the  Act 

of  1881  have  not  been  complied  with,  Bailey  881-888 Details  respecting  the 

exclusion  of  future  tenancies,  town  parks,  demesne  lands,  pasture  holdings,  &c.,  ib.  889 

et  sea, Explanations  respecting  various  other  exclusions  from  the  fair  rent  provisions 

of  the  Act  of  1881,  as  in  cases  of  sub-letting,  “ triviality,”  exclusions  by  agreement,  &c., 
ib.  1042-1103. 

Rough  estimate  of  about  250,000  holdings  upon  which  fair  rents  have  not  been  fixed, 
a great  many  of  these  being  specifically  excepted  from  the  Land  Acts,  or  being  excluded 
therefrom  by  subsequent  judicial  interpretation  in  the  working  of  the  Acts;  other 
causes  of  non-application  in  these  cases,  Bailey  1373-1389-  1653-1660.  26 18-2629 
—Considerable  difficulty  on  the  score  of  exemptions  in  respect  ot  divided  leaseholds 
and  future  tenancies,  as  well  as  in  respect  of  town  parks,  ib.  1623-1634  Further 
reference  to  the  limitation  of  the  fair  rent  system  to  certain  classes  of  tenants  ; exclu- 
sion of  those  who  have  contracted  not  to  take  the  benefit  of  future  legislation,  ib.  1832- 

1836. 

Consideration  of  decisions  as  to  the  extent  of  exclusions  from  the  Acts  through  small 

portions  of  the  holdings  being  non-agricultural,  Bailey  2328-2340 Explanation  that 
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Exclusion  from  Fair  Rent  Provisions-  continued. 

if  is  not  suggested  by  witness  that  leases  are  given  as  a means  of  bringing  existing 

tenancies  outside  the  Act,  Bailey  2493-2498 Statement  as  regards  previous  evidence 

of  witness  (2.  1382,  1383)  respecting  the  large  number  of  restrictions  and  exclusions, 
and  the. effect  of  judicial  interpretations  in  enlarging  the  number,  that  he  adheres  to 
such  evidence  without  qualification,  ib.  2645-2661. 

Several  different  heads  of  exclusion  from  the  Acts  within  witness’  experience,  as  on 
questions  of  pasture  holdings,  sub-letting,  town  parks,  &c. ; very  rare  exclusions  under 

some  other  heads,  Doyle  2852-2866 Reference  to  the  “ Strawberry  beds  ” case,  in 

which  it  was  decided  that  certain  ground  was  not  agricultural  ; also  to  the  case  of 
Perry  v.  lay  lor,  where  the  tenant  was  excluded  from  the  Act  on  the  decision  that  his 
ground  was  an  urban  holding,  FitzGibbon  3071-3077. 

Hardship  caused  to  the  tenants  of  agricultural  holdings  by  their  being  excluded 
under  the  Act  from  having  a fair  rent  fixed  on  account  of  their  being  demesne  or 
pasture  tenanls,  or  of  there  being  mills  other  than  flax  mills  on  their  holdings  ; general 
effect  of  exclusions  to  create  unrest  in  the  minds  of  agriculturists,  MacAfee 

5681-5692.  5837-5846- Testimony  to  the  accuracy  of  Mr.  Bailey’s  Paper  showing 

the  exclusions  from  fair  rent  provisions,  Doyle  7066 -7082.  7272-7277;  Greer  8575- 

8577 Consideration  of  the  causes  which  have  led  to  so  few  applications  for  fixed 

rents;  desirability  of  enabling  every  tenant  to  apply  for  a fair  rent  except  in  the  case 
of  demesne  land,  Greer  8623-8634. 

Recommendation  that  in  cases  where  a small  portion  of  a holding  is  not  within  the 
purview  ol  the  Act,  and  the  tenant  wishes  to  get  the  status  of  an  ordinary  agricultural 
tenant,  the  land  outside  the  Act  should  be  given  up,  and  a fair  rent  fixed  on  the 
remainder,  Bewley  10267-10269.  10756— -Belief  that  the  Paper  handed  in  by  Mr. 
Bailey,  showing  the  exclusions  and  restrictions,  gives  a perfectly  accurate  view  of  the 
law,  but  that  it  is  not  exhaustive ; exclusion  of  agistment  and  conacre  lettings  from  the 
Act,  ib.  10726-10733.  10951  et  seq. 

Necessity  of  construing  .the  Act  of  1881  in  conjunction  with  the  Acts  of  i860  and  1870  ; 
explanation  that  no  judicial  decision  has  created  any  new  ground  of  exclusion,, Bewley 

10746-10748' Explanation  that  witness  has  never  dismissed  a case  because  of 

unreasonable  conduct  on  the  part  of  the  tenant,  the  only  case  brought  before  him 
under  the  Equity  Section  of  the  Act  of  1881  being  one  in  which  he  reversed  the 
decision  of  the  Sub-Commission  which  excluded  the  -tenant,  ib.  10905-1091 1. 

Practice  of  the  Land  Commission  when  fixing  a fair  rent  to  reject  evidence, as  to 
rents  that  are  paid  on  other  portions  of  the  same  estate  or  on  adjoining  estates;  con- 
tention that  such  evidence  does  not  come  within  “the  circumstances  of  the  case,  holding, 
or  district,”  under  Section  8 of  the  Act  of  1881,  Beioley  1 1 139  et  seq. 

Return  (submitted  by  Mr.  W.  P.  Bailey)  containing  explanations  respecting  the 
exclusions,  under  different  heads,  from  the  Fair  Rent  provisions  of  the  Land  Act,  Ann 
680-683.  ’ 11 

Return,  handed  in  by  Mr.  Justice  Bewley,  according  to  Provinces  and  Counties, 
together  with  summary,  of  the  number  of  applications  to  fix  fair  rents,  which  have  been 
excluded  from  the  provisions  of  the  Land  Acts  of  1881  and  1887,  and  from  the  Redemp- 
tion of  Rent  Act  of  1891,  with  the  reasons  for  exclusion;  App.  704-721. 

..Re-enactment  of  the  Act  of  1881  of  certain  exclusions  under  the  Act  of  1870,  Rep. 
iii  Summary  by  the  Committee  of  the  various  grounds  of  exclusion  from  the  Land 
Act;  review  of  evidence  under  each  head  of  exclusion,  ib.  xvii-xix Several  recom- 

mendations for  amendment  of  the  present  enactments,  in  the  direction  of  removin'* 
different  grounds  of  exclusion,  ib.  xix,  xx.  3 

See  also  Arrears.  Demesne  LAND.  Future  TENANCIES.  Home  Farms. 
Limited  Owners.  Middlemen.  . Mill  Holdings.  New  Tenancies.  Pas- 
ture Holdings.  Redemption  of  Rent  Act.  Specified  and  True 
Value.  Sub-letting.  Town  Parks. 


Fair  Rents: 


F. 


1.  Generally  as  to  the  Circumstances  taken  into  consideration  by  the 

Sub- Commissioners  infixing  Fair  Rents , and  as  to  the  working  of  the 
System. 

2.  Explanations  respecting  the  Number  of  Applications  relatively  to  the 

Number  of  Holdings,  the  Applications  withdrawn,  ^c.}  and  the  Number 
of  Fair  Rents  fixed. 

3.  Amount  of  Fair  Rents  as  compared  with  the  Rents  before  the  Act  of  1881 ; 

Statistics  of  Reductions. 

4.  Question  of  the  Impregnability  of  Fair  Rent  Orders. 

5.  Conclusions  and  Recommendations  of  the  Committee. 

1,  Generally 
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Fair  Rents — continued. 

1.  Generally  as  to  the  Circumstances  taken  into  consideration  by  the  Sub-  Commis- 
sioners in  fixing  Fair  Rents,  and  as  to  the  working  of  the  System : 

Instances  of  the  two  lay  Assistant  Commissioners  hearing  evidence  of  fixing  rents 

without  the  intervention  of  the  legal  Commissioner,  Fitzgerald  519-522 Rapid  and 

loose  way  in  which  the  value  was  arrived  at,  and  the  fair  rent  fixed  from  1881  to  1886  as 
compared  with  subsequent  years;  production,  however,  of  maps  by  the  tenants  in  many 
places  showing  the  boundaries,  ib.  606-615. 

Summary  of  the  procedure  in  the  Sub-Commission  Courts,  evidence  being  taken  on 
disputed  questions  of  area,  upon  changes  in  the  rents,  drainage  or  other  charges  on  the 
holding:,  rates  and  taxes,  and  such  other  matters  as  affect  the  annual  value,  Bailey 

659-676 Completion  of  the  case,  after  the  hearing  in  Court,  by  the  two  lay  Sub- 

Commissioners  visiting  the  holding,  inspecting  the  improvements,  buildings,  &c.,  and 
n afcing  separate  or  independent  valuations,  field  by  field,  the  boundaries  being  marked 

on  the  Ordnance  Sheet,  ib.  681-702 Subsequent  consultation  between  the  legal  Sub- 

Commissioner  and  his  colleagues,  when  the  whole  case  is  carefully  gone  into  before  an 
order  is  made  fixing  the  rent,  ib.  703-709. 

Result  of  witness’  experience  that  he  considers  the  present  system  of  fixing  judicial 

rents  in  Ireland  to  be  as  fair  as  anything  that  can  be  devised,  Bailey  736-738 Special 

importance  attached  to  the  personal  visitation  and  valuation  of  each  holding  by  the  two 
lay  Sub- Commissioners,  ib.  736-739 Great  variety  of  circumstances  taken  into  con- 

sideration in  fixing  a fair  rent ; due  regard  had  to  the  probable  surplus  available  for 
subsistence  after  payment  of  the  cost  of  production,  ib.  1471-1485.  1567-1571. 

Various  considerations  as  regards  prices,  production,  total  value  of  produce.  See.,  by 
which  witness  is  influenced  in  fixing  the  fair  rent;  great  variation  between  the  fair  rent 

and  the  produce,  Bayly  4306-4318 ^Concurrence  with  Mr.  Commissioner  FitzGerald 

as  to  the  loose  process  of  fixing  rents  between  the  years  1881  and  1886,  no  maps  having 
been  forthcoming;  belief,  however,  that  the  soil  was  tested  as  carefully  as  in  recent  years, 
26.4420-4435., 

Opinion  that  when  fixing  a fair  rent  or  a specified  value  all  the  evidence  that  either 
the  landlord  or  the  tenant  can  fairly  produce  should  be  taken  into  consideration,  MacAfce 

5631-5633 Statement  that  the  occupancy  right  is  considered  when  fixing  a fair  rent, 

and  that  a competition  rent  is  fixed  in  cases  where  the  holding  is  in  the  possession  of  the 
landlord,  ib.  57B8-5797.  5865-5884. 

Disagreement  of  witness  with  the  statement  that  the  system  of  fixing  rents  between 
1881  and  1887  was  loose  and  rapid  ; no  doubt,  however,  that  the  rents  then  fixed  are  now 
too  high,  owing  to  the  fall  in  prices  and  the  increased  cost  of  labour,  O’Keeffe  6026- 

6033.  6049-6055 Original  idea  of  the  Sub-Commissions  that  a (air  specified  value 

was  twenty  years’  purchase  of  the  difference  between  the  fair  rent  and  the  competition  rent ; 
opinion  that  it  is  somewhat  less  now,  being  what  a prudent,  tenant  might  fairly  be 
expected  to  give  for  the  holding,  ib.  6063  et  seq. ; 6317-6323.  6353-6363.  6495  et  seq. 

View  of  witness  that  the  economic  rent  is  a fair  rent;  impossibility  of  calculating 

what  relation  the  economic  rent,  bears  to  the  competitive  or  market  rent,  ib.  6495-6528. 

Statement  that  neither  the  high  prices  given  for  farms,  nor  the  Pour  Law  valuation, 
are  allowed  to  have  any  influence  in  fixing  the  rent;  belief  that  substantial  justice  is 

done  as  l’egards  the  rents  fixed,  Doy le  6915-6920.  6991—6998 Want  of  uniformity 

in  the  fair  rents  fixed  by  various  Sub-Commissioners  generally  ; belief,  however,  that 
there  is  greater  uniformity  now,  due  to  the  Sub-Commissioners  mixing  together  more, 
ib.  7140-7147.  75°i— 75 1 5-  7640-7648. 

Usual  practice  of  witness  (as  legal  Sub-Commissioner),  when  the  lay  Sub-Commis- 
sioners differ  in  regard  to  the  fair  rent,  to  split  the  difference,  il  they  will  both  accept 
that  course;  necessity,  if  they  both  stand  firm,  of  accepting  the  rent  of  one  or  the  other, 
the  higher  rent  having  been  generally  accepted,  Doyle  7254-7271.  7463-7474- 

Definition  of  a competition  rent  as  one  which  a solvent  tenant  would  pay  for  the  farm 

if  it  were  in  the  market,  Roberts  7695-7698 Opinion  that  where  the  rents  have  not 

been  fixed  the  parties  should  go  into  court  and  get  them  fixed,  but  that  there  is  no  neces- 
sity to  go  into  court  to  get  judicial  rents,  revised  or  adjusted,  ib:  7693 Method  followed 

by  witness  iu  fixing  a fair  rent;  opinion  (hat  it  should  be  fixed  at  a lower  amount  than 
would  be  given  by  a solvent  tenant,  ib.  ?925-7939- 

Explanation  as  regards  the  considerations  by  which  witness  is  guided  in  fixing  of  fair 
rents  that  the  fair  rent  is  fixed  on  the  basis  of  what  would  be.  paid  by  a solvent  person 
taking  possession,  Greer  8605-8612 Belief  that  the  divisions  of  different  Sub-Com- 

missioners as  to  fixed  rents  are  not  so  much  at  variance  as  formerly;  competency  or  the 
Sub-Commissioners, tp  declare  the  true  value  of  land  and  improvements,  *6.  8804-8814. 

Impossibility  of  taking  into  consideration  a competition  rent  in  fixing  a fair  rent; 
practice  of  witness  to  allow  the  landlord  about  two-fifths  of  the  gross  produce  on  a dairy 
farm  and  one-third  on  a tillage  farm.  Heard  9462-9469.  9531_954°-  9673“9077-  9o9°- 

97°3-  9989-9995-  10071-10076 Adequacy  of  the  present  system  of  fixing  fair  rents  ; 

opinion  as'  to  the  rarity  of  divergencies  in  the  Sub-Commissioners’  views,  ib.  9500-9507. 
0.122.  5 = 4 Contention 
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Fair  Rents — continued. 

].  Generally  as  to  the  Circumstances  taken  into  consideration,  8fc. — continued. 

Contention  that  the  Sub-Commissioners  have,  in  fixing  fair  rents,  made  allowance  for 
the  occupation  right  of  the  tenants ; certainty,  however,  that  a number  of  the  rents  that 
have  come  up  on  appeal  from  Mr.  Doyle  have  been  reduced,  Bewley  1023(3-10246. 

10296-10299 Doubt  as  to  the  possibility  of  estimating  the  percentage  of  difference 

between  a competitive  and  a fair  rent,  ib.  10434-JO436. 

Details  as  to  the  various  particulars  that  the  Sub-Commissioners  have  to  give  on  the 
“ Pink  Report’’;  non-inclusion  of  the  allowance  made  for  occupation  right,  as  the  Sub- 
Commissioners  are  not  instructed  as  to  what  extent  they  are  to  take  prices  into  con- 
sideration; Bewley  1 0694  etseq.;  10806-10811 Desirability  of  a definition  of  fail- 

rent  being  laid  down  by  the  Legislature,  ib.  1 1030-1 1036. 

Experience  of  witness  that  about  one-third  of  the  value  of  the  gross  produce  of  a farm 

would  be  a fair  rent  to  pay  to  the  landlord,  Garvey  12245-12270 Impression  that 

the  Commissioners,  when  fixing  a fair  rent,  do  not  make  any  distinction  as  regards  old 
rents  that  have  been  unaltered  for  years,  but  go  through  the  same  course  as  for  more 
recent  rents,  ib.  12413  et  seq. 

2.  Explanations  respecting  the  Number  of  Applications  relatively  to  the  Number 
of  Holdings,  the  Applications  withdrawn,  fyc.,  and  the  Number  of  Fair  Rents 
fixed ; 

Total  of  354*890  fair  rent  cases  from  August  1881  to3lst  March  1 894,  the  entire  number 
of  rents  fixed  being  294,654,  inclusive  of  121,902  agreements  filed,  Fitzgerald  213-218 
“ Total  of  60,234  cases  struck  out,  withdrawn,  or  dismissed ; explanation  thereupon, 

ib.  218-232.  247-2.51 Definition  of  the  classes  of  persons  entitled  to  have  a fail- 

rent.  fixed,  and  of  the  several  classes  of  holdings  in  respect  of  which  a fair  rent  can  be 
fixed  ; several  exclusions  under  the  Act  of  1881  ; ib.  285-296. 

Considerable  number  of  fair  rent  cases  still  coming  in,  Bailey  1285 Several 

reasons  which  account  for  the  large  number  of  holdings  which  have  not  come  under  the 
Acts  temporary  abatements  and  the  existence  of  arrears  being  the  main  causes, 

Bailey  1390,  1396;  Doyle  2922,  2923  ; Bay ly  4181,  4182 Explanation  as  regards 

certain  figures  quoted  to  witness  respecting  the  total  number  of  agricultural  holdings  in 
decennial  periods,  the  probable  number  of  small  holdings,  and  of  other  holdings 
excluded  from  the  Acts  under  different  heads,  and  tire  total  number  in  which  fair  rents 
have  not  yet  been  fixed,  that  he  is  not  in  a position  to  conform  them,  and  is  not  prepared 
with  statistics  on  the  subject  outside  those  in  the  Reports  of  the  Land  Commissioners, 
Hailey  1373-1389.  1653-1660.  2618-2629.  2839-2847. 

Probability  that  the  majority  of  the  168,000  tenants  who  have  not  come  to  the  court 
to  have  fair  rents  fixed  under  the  Act  have  got  some  temporary  arrangement  or  reduc- 
tion; no  doubt  that  in  some  cases  they  were  deterred  fiom  coming  by  the  cost  of  the 
procedure  and  fear  of  the  lesults,  Cunningham  4740—4744.  4970-4974. 

Various  reasons  why  tenants  do  not  come  into  court  to  have  fair  rents  fixed,  such  as  a 
temporary  abatement  from  the  landlord,  large  improvements  made  by  the  tenant, 

arrears,  &c.,  O Keeffe  5992-5998 Belief  that  the  receipt  by  the  tenant  of  temporary 

abatements,  not  taking  the  form  of  agreement  filed,  does  account  for  a large  proportion 
of  tenants  not  coming  into  court ; also  that  improvements  often  keep  the  tenants  out  of 

court,  ib.  6142  et  seq.  ; 6258-6265.  6315,6316.  6534-6537 Reasons  why  many  of 

the  tenants  would  not  risk  incurring  the  displeasure  of  their  landlords  by  coming  into 
couU  if  an  amicable  arrangement  could  be  come  to  outside,  ib.  6726-6756.  6869- 

Considerable  reluctance  on  the  part  of  many  tenants  to  go  into  court  to  get  a fair 
rent  fixed  unless  they  feel  certain  that  they  will  derive  considerable  benefit  from  the 
litigation,  Doyle  7 1 32-7 1 39.  7475-7494.  7534-7550.  7619-7627. 

Great  difficulty  in  ascertaining  how  many  tenants  there  are  in  Ireland  who  would 
come  within  the  Act ; doubt  as  to  there  being  486,000  agricultural  holdings,  Bewley 
10738-10740  Experience  of  witness  that  the  general  reason  why  present  tenants  do 
not  come  into  court  is  because  they  are  getting  an  abatement  or  are  in  arrear ; disbelief 
in  the  theory  that  each  case  of  exclusion  has  warned  many  others  away, id.  10741  et 
seq.  ' 

Return  issued  by  the  Land  Commission  of  the  cases  struck  out,  withdrawn,  and 
dismissed,  the  total  being  56,823;  detailed  explanation  as  to  the  various  classes  of  cases 
included  in  lhe  shown  as  dismissed,  Bewley  10144-10159. 

Total  of  354,890  fair  rent  applications  disposed  of  from  the  passing  of  the  Act  of 

3 1 -March  1894;  J*eP’  ,v Total  of  294,654  fair  rents  fixed  since  the  Act  of 

,*»  including  157,178  fixed  by  1 lie  Land  Commission,  15,537  by  the  county  courts, 
and  121,902  by  agreements  between  landlords  and  tenants,  ib. 

3.  Amount 
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Fair  Rents — continued. 

3.  Amount  of  Fair  Rents  as  compared  with  the  Rents  before  the  Act  of  1881  : 

Statistics  of  Reductions : 

Aggregate  reduction  of  rents  liom  6,140,602/.  to  4,861,805/.  since  August  1881  ; par- 
ticulars hereon  for  different  years,  Fitzgerald  233-246.  494,  495 Opinion  that  many 

of  the  rents  fixed  by  witne-s  in  1881  and  1882  are  now  too  high,  ib.  383-385. 

Very  similar  percentage  of  leduction  in  the  years  1892-93  and  1893-94  in  the  rents 

under  old  leases;  also,  in  other  rents,  Bailey  2630-2633 Considerable  difference 

between  the  former  competition  rents  and  the  (air  rents  fixed  under  the  Land  Acts; 
average  of  about  20  per  cent,  reduction  in  the  latter  case,  ib.  4295-4303 — —Lower  rents 
fixed  by  the  Assistant  Commissioners  within  the  last  seven  or  eight  years;  insufficient 

allowance  to  tenants  previously  to  1885;  ib.  4304,  4305.  4408 Opinion  that  the  rents 

fixed  by  witness  between  1881  and  1887  would  not  now  be  fair  rents,  ib.  4436, 
4437- 

Conclusion  that  if  the  rents  fixed  in  the  early  years  of  the  Land  Commission  came 
into  Court  now  they  would  be  reduced  owing  to  the  fall  in  prices  and  the  increased 
cost  of  labour  and  of  production,  Roberts  7659  -7662.  7687-7694.  77°3_77°9-  775? — 7" 
Net  increase  of  1,000/.  in  rent  out  of  about  45,000  appeals;  objection  to  the  inclusion  in 
the  average  of  the  numerous  cases  in  which  renis  have  been  simply  confirmed,  ib.  7858- 

7865. 

Belief  that  r nts  are  now  fixed  at  a much  lower  rate  than  they  were  in  the  early  years 
of  the  Land  Act,  Shaw  9027-9030  — Concurrence  in  the  view  that  the  rents  fixed 
between  1881  and  1885  are  higher  than  they  would  have  been  if  fixed  at  the  present 
time,  Bexcley  10392- 10394. 

Information  as  to  the  cases  that  have  been  in  Court  011  the  estates  that  witness  is 
interested  in,  very  few  of  them  having  been  dismissed  ; the  tenants  who  remained  out  of 
Court  are,  as  a rule,  lower  rented  than  those  who  went  in,  Garvey  12415-12427. 

l- 2555-12574 Variation  of  reductions  from  10  to  25  per  cent.,  ib.  12562-12566 

Probability  that  the  fair  rents  as  calculated  by  witness  are  about  15  per  cent,  higher 
than  the  rents  fixed  by  the  Sub-Cpmmissiouers,  ib.  12722  et  seq. 

Return  according  to  provinces  and  counties  showing  the  percentages  of  reduction  on 
the  former  rents,  or  rents  fixed  judicially,  and  on  rents  fixed  by  agreement,  from  the 
commencement  of  proceedings  to  31st  March  1894;  App.  738-741. 

Summary  of  reductions  in  fair-rent  cases  since  the  Act  of  1881  ; average  of  19-9  per 
cent,  on  reports  of  valuers,  of  21*2  by  Chief  Commission  and  Sub-Commission  for  yearly 
tenancies,  of  247  for  leasehold  tenancies,  and  of  25  in  cases  under  the  Redemption  of 
Rent  Act,  1891  ; Rep.  iv. 

Total  of  6,140,602/.  as  the  gross  rental  dealt  with  under  all  the  fair-rent  provisions  of 
the  several  Acts  since  the  Act  of  1881,  this  total  having  been  reduced  by  1,279,475/., 
or  20-8  per  cent..  Rep.  vi. 

4.  Question  of  the  Inpregnability  of  Fair  Rent  Orders  : 

Evidence  showing  that  a fair  rent  Order  lias  no  find  validity  in  the  Common  Law 
Courts,  and  may  be  set  aside  under  different  circumstances  ; several  cases  cited  in 

• illustration,  Bailey  1739-1751 Statement  with  further  reference  to  the  liability  of 

the  tenant’s  title  to  be  questioned  at  any  time ; liability  also  of  the  Commissioners’ 

decisions  to  be  reversed,  ib.  2146-2157 Further  evidence  in  elucidation  of  statenient 

that  it  is  open  to  a Common  Law  Court  to  question  the  validity  of  a fair-rent  Order, 
and  to  set  it  aside  if  made  ultra  vires  or  without  jurisdiction ; ib.  2182-2197.  2545- 
: 2547. 

. Kepetition  of  statement  that  it  is  a delusion  to  say  that  a fair-rent  Order  is  impregnable, 
though  witness  considers  the  protection  of  the  Land  Act  is  a real  protection,  Baxley 

2662-2664 Concurrence  in  the  proposition  that  every  fair  rent  Order  is  impregnable  if 

made  within  the  jurisdiction  of  the  Land  Commission,  ib.  2788-2792, 

Evidence  on  the  subject  of  the  powers  of  the  Land  Commission,  as  being  an  “ inferior 
Court,”  with  a limited  jurisdiction;  inability  of  the  Court  to  deal  with  cases  other  than 
those  of  landlord  and  tenant,  FitzGibbon  343^-3444  — Reference  to  the  cases  or 
Hemphill  v.  Frazer  and  Kellv  v.  Raltey,  where  fair  rents  were  fixed  by  the  Land  Gom- 
: mi»sioners,  hut  were  disallowed  by  the  Court  of  Common  Pleas  on  the  ground  that  the 
former  body  had  no  jurisdiction  owing  to  the.e  being  no  tenant,  ib.  344673401  — — 
Detailed  argument  as  to  the  tenant’s  title,  after  a fair  rent  is  fixed  between  him  and  Ins 
landlord,  not  being  affected  in  any  way  ; illustrations  on  the  cases  of  Hemphill  v.  It  razer 
and  Peyton  ».  Gilmartin,  and  in  the  judgment  of  Mr.  Justice  Lawson  and  Mr.  Justice 
Holmes,  ib.  3453~3459-  • . 

Expediency  of  the  principle  of  the  impregnability  of  a fair  rent ; necessity  of  treeing 
the  administration  of  the  law  from  all  technicality  and  legal  exclusions  so  as  to  enable 
all  parties  to  see  exactly  where  they  stand,  Cunningham  4759-4708.  4993>  4994-  . 

-6.122.  51  Impossibility 
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Fair  Rents — continued. 

4.  Question  of  the  Impregnability  of  Fair  Rent  Orders — continued. 

Impossibility  of  annulling  a fair  rent  fixed  by  the  Land  Commission,  provided  that 

the  relation  of  landlord  and  tenant  exists  between  the  parties ; opinion  that  the 

jurisdiction  of  the  Court  is  rarely  questioned,  Shaw  8894-8897- Security  of.  the 

statutory  tenant  provided  he  has  not  got  his  rent  fixed  against  some  one  who  is  not  the 
owner  of  the  land,  ib.  8900-8902. 

5.  Conclusions  and  Recommendations  of  the  Committee  : 

Data  for  the  conclusion  of  the  Committee  that  the  rents  fixed  by  the  Courts  between 
1881  and  1885  have  been  since  1886,  and  are  at  the  present  time,  materially  excessive. 
Rep.  v. 

Review  of  certain  cases  in  which  an  average  reduction  of  t8  per  cent,  made  by 
agreements  was  followed  by  a further  reduction  of  20  per  cent,  by  the  Court,  Rep.  v,  vi. 

Absence  of  any  satisfactory  definition  of  the  fair  rent,  whilst  there  is  no  fixed  principle 
or  settled  mode  of  valuation.  Rep.  vi,  vii. 

Recommendation  that  in  future  all  valuations  be  so  made  and  recorded  as  to  show  the 
fair  rent  to  a solvent  person  desiring  to  become  a tenahf,  the  holding,  including  buildings, 
being  valued  as  it  stands  as  a going  concern,  Rep.  viii. 

See  also  A BATEMENTS  OF  RENT.  Agistment  Lettings.  AGREEMENTS  AND 
Voluntary  Arrangements.  Appeals  and  Re-iiearings.  Arbi- 
tration. Arrears.  BUILDINGS.  COSTS.  COUNTY  COURTS.  Delay. 

Demesne  Land.  Deterioration  of  Holdings.  Drainage.  Exclu- 
sions, §-c.  Free  Sale.  Future  Tenancies.  Home  Farms.  Improve- 

ments. Inspection  of  Holdings.  JUDGMENTS  AND  LEGAL  DECISIONS. 
Labour.  LANDLORDS.  Limited  Oioners.  Markets,  8fc.  Mill  Holdings. 
Mortgages.  PASTURE  HOLDINGS.  PRICES.  Produce.  Rates  and  Taxes. 
Reclamation  of  Waste  Land.  Roads.  Specified  Value  and  True 
Value.  Statutory  Term.  Sub-Commissions.  Sub-division  of 
Holdings.  SUB-LETTING.  1'EN ANT  Right  AND  OCCUPATION  INTEREST. 

Town  Parks-  Turbary.  Ulster.  Valuers  and  Valuation. 

Farm  Buildings.  See  BUILDINGS.  IMPROVEMENTS. 

Fee  Farm  Grants: 

Treatment  of  improvements  in  fee-farm  grant  cases,  where  the  tenant  elects  to  buy 
under  the  Rent  Redemption  Act,  as  adding  to  the  security  of  the  holding,  the  tenant  or 

grantee  buying  his  own  improvements,  Fitzgerald  257-273.  321,322 Provisions  in 

the  Rent  Redemption  Act  as  regards  the  fixing  of  fair  reins,  the  grantees  having  no 

claim  in  respect  of  improvements,  ib.  274-284 Exclusion  from  the  Land  Act,  by 

decision  of  the  Court  of  Appeal,  of  fee-farm  grants  executed  before  1860;  ib.  316-320 

Right  of  ejectment  for  non-payment  of  rent  in  the  case  of  fee-farm  grants,  ib.  426, 

427- 

Explanation  as  to  what  is  really  purchased  by  the  tenant  in  fee-farm  grant  cases,  no 
credit  being  given  for  his  improvements;  reference  hereon  to  the  case  of  Mollan  v. 
Reran  as  one  of  fixing  a fair  rent,  Fitzgerald  640-646. 

Decision  by  Mr.  Justice  Bewley  in  the  case  of  Reran  v.  Mollan,  excluding  fee-farm 
grantees  from  claiming  for  improvements  under  any  circumstances,  this  being  under 
the  Redemption  of  Rent  Act,  and  over-ruling  a previous  decision  by  witness  to  a 

coni  1 ary  effect,  Bailey  802-829 Statement  as  to  the  holding  being  valued  as  it  stands 

for  rent  in  the  case  of  a fee-farm  grant,  the  tenant  paying  on  his  own  improvements,  ib. 

1685-1687 Examination  as  to  different  classes  of  fee-farm  grant*,  and  as  10  the 

principles  adopted  in  fixing  the  redemption  value  in  those  cases  which  come  under  the 
Land  Acts,  ib.  2064-2100. 

Great  injustice  to  the  tenant  as  regards  fee-farm  grants  by  reason  of  his  being  rented 

on  his  own  improvements,  Bayly  4035-4038 Evidence  to  the  effect  that  in  the  case 

of  fee-farm  grants  under  the  Rent  Redemption  Act  the  entire  improvements  of  the 

tenant  go  to  the  landlord,  MacAjee  5896-5901 Desirability  of  an  amendment  of  the 

law  under  which  all  improvements  in  connection  with  Ice-farm  grants  are  rented,  Dovle 
698956990. 

Anomaly  of  the  Rent  Redemption  Act  by  which  a man  who  had  a fee-farm  grant  in 
1861  is  in  a different  position  to  a man  who  got  his  grant  before  that  date,  Greer  8064- 

8071 Opinion  that  fee-farm  grants  and  perpetuity  leases  stand  on  much  the  same 

footing  as  regards  the  decisions  of  the  Sub-Commissioners,  ib..  8337-8342. 

Conclusion  of  the  Committee  that  there  is  no  principle  in  the  exclusion  of  fee-farm 
grantees  from  the  Uedemption  Act  of  1891,  and  that  they  should  have  the  right  of 
resorting  to  the  Court,  Rep.,  xx. 

. Fences . 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


FEN 


F I T 


787 


Report,  1894 — continued. 


Fences.  Proof  required  as  to  the  tenant  having  made  the  fences  and  roads,  in  which  ca<e 

no  addition  is  made  to  the  rent  in  respect  of  them,  Bailey  1507-1512 Suggestion 

that,  in  fixing  the  date  behind  which  no  improvement  as  regards  fences,  &c.,  should  be 
considered,  it  would  be  belter  to  take  1840  or  1846  than  1850,  Cunningham  5232—5249 

■ Consideration  given  to  external  fences  and  roads  in  making  a valuation,  though 

no  allowance  is  made  for  internal  fences  and  gaies,  Heard  9784-9812.  9948-9959. 

Fines  (Leases).  Statement  on  the  subject  of  the  non-return  to  the  tenant,  when  a fair  rent 
is  fixed,  of  any  fine  or  caution  money  paid  by  him  as  security  at  the  beginning  of  his 
lease,  Bailey  1824-1831. 

Fishing  Facilities.  Consideration  allowed  (in  the  fixing  of  fair  rents)  for  fishing  facilities. 
Bayly  3583,  3584. 

Fitzgerald,  Mr.  Commissioner  Gerald,  q.c.  (Analysis  of  his  Evidence.) — Extensive 
experience  of  witness  as  to  the  working  of  the  Land  Acts,  in  different  parts  of  Ireland, 
in  lvis  several  capacities  of  Legal  Assistant  Commissioner  from  November  1 88 1 'to 
November  1882,  County  Court  Judge  from  1886  to  1890,  and  Commissioner  since  the 

latter  year,  1— 10.  606,  607 Functions  discharged  by  witness  with  reference  specially 

to  the  Fair  Rent  Department,  the  distribution  of  the  business  of  the  Sub-Commissioners 
and  of  the  Court  Valuers  being  under  his  charge,  810. 

Initiation  either  in  the  Civil  Bill  Court  '(alias  County  Court),  or  in  the  Land 
Commission,  of  the  proceedings  to  have  a fair  rent  fixed  ; conditional  right  of  transfer 

to  the  latter  when  commenced  in  the  former,  11-13 Considerable  delay  formerly  in 

connection  with  the  transfer  of  the  proceedings.  13 Large  number  of  applications 

for  transfer,  these  being  generally  granted,  14-16. 

Summary  of  the  procedure  in  the  Land  Commission  for  the  fixing  of  fa«r  rents,  from 
the  time  of  set  vice  of  the  originating  notice  till  the  hearing,  1 7-23 — ^ — Delegation  of  the 
fair  tent  cases  to  a Sub-Commi.-sion,  this  at  present  comprising  a legal  chairman  and 
three  pairs  of  lay  or  agricultural  commissioners,  with  a deputy  registrar ; past  changes 

in  the  constitution  of  each  Sub-Commission,  24-28 Varying  area  under  a Sub- 

Commission,  the  districts  being  altered  from  time  to  time  by  regulation  of  the  Land 
Commission,  29-33. 

Practice  as  to  the  legal  chairman  of  each  Sul  -Commission  sitting  alternately  with 
each  pair  of  the  Lay  Assistant  Commissioners ; limited  extent  to  which  the  latter  sit 

without  the  former,  34,  35 Hearing  of  cases  according  to  their  priority  on  the  lists, 

about  three  weeks’  notice  being  given  to  the  parties,  36-44 Evidence  taken  on  oath, 

the  parlies  appearing  by  solicitors  or  counsel,  45,  46. 

Regulation  as  to  the  tenant’s  claim  for  improvements,  where  the  valuation  is  not 
under  10/.  a year,  being  specified  on  the  back  of  the  originating  notice,  though  he  is 
not  excluded  from  claiming  if  he  serves  the  landlord  with  notice  a reasonable  time  before 

the  hearing,  47-49.  444  446 Practice,  after  the  hearing,  as  to  the  inspection  of  the 

holding  by  the  two  lay  Commissioners,  and  as  to  the  detailed  and  elaborate  character  of 
their  report  to  the  Commissioners  with  reference  to  the  various  classes  of  land,  the 
improvements  found  to  exist,  the  actual  improvements  allowed,  &c.,  50-92. 

Usual  course  to  value  the  lai  d separately  from  the  buildings  and  to  add  an  increased 

rent  for  the  latter  when  they  belong  to  the  landlord,  61  -69 Facility  in  obtaining  a 

copy  of  the  Assistant  Commissioners.’  report;  also  a tracing  of  the  map  of  the  holding, 

78,  79.  84-86 Statement  as  to  the  reports  not  showing  what  allowance  Iras  been 

made  to  the  tenant  in  respect  of  the  increased  letting  value  through  his  improvements, 

80-S4.  173-177 Announcement  of  the  decisions  of  the  Sub-Commission  in  open 

court,  93. 

Right  of  appeal  to  the  Commissioners  within  two  months;  conditions  attached  thereto, 

97-105 Practice  as  to  re-valuation  by  two  appeal  valuers,  who  are,  as  a rule  Sub- 

Commissioners,  their  report  and  field  book  being  before  the  Commissioners;  several 
other  valuations  also  before  the  latter,  105-108.  115-144.  153-158.  161-172. 

Arrangements  as  to  the  local  sitting  of  the  Commissioners  on  appeal  cases,  witness 
and  Mr.  Justice  Bewleyr always  sitting,  with  a third  Commissioner  unless  unavoidably 

absent,  109-1 14 Summary  of  the  procedure  before  the  Commissioners,  and  character 

of  the  oral  arid  documentary  evidence;  decision  announced  in  open  court,  147-177 

System  of  appeal  from  the  Land  Commission  to  the  Court  of  Appeal  in  Ireland,  there 
being; no  further  appeal  to  the  Hou-e  of  Lords;  power  also  to  have  a case  stated  for 
the  court  upon  any  question  of  law,  1 78-193. 

Commencement  of  proceedings  in  the  County  Courts  by  an  originating  notice,  there 
being  a list  of  County  Court  valuers  to  whom  the  judges  can  refer  the  matter  for  report  : 

payment  of  these  valueis  by  the  Treasury,  194-202 Varying  practice  of  different 

County  Court  judges  as  to  the  procedure,  201 Very  faulty  way  in  which  the  orders 

are  made  Out  for  the  County  Court  judges  by  the  Clerks  of  the  Peace  ; recent  complaint 
by  the  Commissioners  on  the  subject,  203-209 — —Evidence  heard  by  the  Commissioners 
on  appeals  from  the  County  Courts  when  there  is  no  cause  book ; instances  of  no  orders 
: 10A22.  5 I 2 of 
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Fitzgerald , Mr.  Commissioner  Gerald , Q.c.  (Analysis  of  his  Evidence) — continued. 

ot  the  courts  being  forthcoming,  210 Jurisdictio  > of  the  County  Court  judge  in 

lease  cases  under  the  Act  of  1887  ; 211,212. 

Total  of  354,890  fair-rent  cases  from  August  1881  to  31st  March  1894,  the  entire 
number  of  rents  fixed  being  294,654,  inclusive  of  121,902  agreements  filed,  213-2 1 8 

Total  of  60,234  cases  struck  out,  withdrawn,  or  dismissed  ; explanation  thereupon, 

218-232.  247-251 Aggregate  reduction  of  rents  from  6,140,602/.  to  4,861,805/. 

since  August  1881  ; particulars  hereon  (or  different  years,  233-246.  494,  495. 

Object  of  the  Redemption  of  Rent  Act  of  1891  to  allow  persons  holding  under  long 
leases  to  purchase  their  holdings  or  to  h ive  fair  rents  fixed  ; explanation  of  the  procedure 
- of  the  Land  Commission  in  cases  under  this  Act,  252-256 Treatment  of  improve- 

ments in  fee-farm  grant  cases,  where  the  tenant  elects  to  buy  under  the  Rent  Redemp- 
tion Act,  as  adding  to  the  security  of- the  holding,  the  tenant  or  grantee  buying  his  own 

improvements  257-273.  321,  322 Provisions  in  the  Rent  Redemption  Act  as 

regards  the  fixing  of  fair  rents,  the  grantees  having  no  claim  in  respect  of  improve- 
ments, 274-284. 

Definition  of  the  classes  of  persons  entitled  to  have  a fair  rent  fixed,  and  of  the 
several  classes  of  holdings  in  respect  of  which  a fair  rent  can  be  fixed  ; several  exclusions 
under  the  Act  of  1881  ; 285-296 — —List  of  leading  cases  and  judgments  which  the 
Commissioners  have  most  occasion  to  refer  to  upon  disputed  questions  in  connection 
with  improvement,  town  parks,  pasture,  demesne  lands,  sub-letting,  &c.,  297—299. 

Arrangements  as  to  holdings  being  visited  and  reported  upon  by  purchase  inspectors 
or  valuers  (acting  as  Assistant  Commission! rs),  in  connection  witli  purchases  under  the 

Redemption  of  Rent  Act,  300-307.  323,  324 Explanation  that  u-ider  this  Act  there 

are  no  special  provisions  as  to  arbitration;  much  greater  cost  of  purchase  by  arbitration 

than  under  tlie  Act,  308-314 Exclusion  from  the  Act,  by  decision  of  the  Court  of 

Appeal,  of  fee-farm  grants  executed  before  i860  ; 316-320. 

Information  respecting  the  course  of  procedure,  and  the  excessive  delay,  in  a case  in 
which  a tenant  named  John  Sullivan,  of  Bantry,  served  an  oiiginating  notice  in 
December  1888,  for  fixing  a fair  rent;  reduction  not  finally  settled  till  June  1893,  no 
allowance  having  been  made  for  rack-rent  paid  over  a previous  period  of  thirty-two  years, 

325—359- Immense  number  of  outstanding  applications  to  fix  fair  rents  when  witness 

became  a Land  Commissioner  in  1890;  336,  337 Approval,  on  the  whole,  of  the 

system  whereby  in  fair  rent  cases  no  costs  are  given,  save  under  excepiional  circum- 
stances, 360-375. 

Explanation  that  in  fixing  rents  in  Ulsler  the  Sub-Commissioners  took  the  Ulster 

custom  into  consideration,  376-383 Opinion  that  many  of  the  rents  fixed  by  witness 

in  1881  and  1882  are  now  too  high,  3*3-385  - — Information  as  to  the  dates  of  issue  of 
different  forms,  and  the  alterations  therein  from  time  to  time ; non-objection  to  certain 
details  as  to  improvements,  &e.,  being  required,  386-396. 

Statement  to  the  effect  that  appeals  are  not  refused  on  mix<d  question',  397-399 

Examination  as  to  the  extent  to  which  various  classes  of  tenants  have  been  excluded 

from  the  statutory  provisions  for  fixing  fair  rents,  400-423 Right  of  ejectment  for 

non-payment  of  rent  in  the  case  of  fee-farm  grants,  424-427. 

Further  explanation  respecting  the  control  exercised  by  witness  since  March  1893, 
and  previously  by  Mr.  Wrench  (as  senior  Commissioner),  as  tegards  the  arrangements 

for  fixing  fair  rents,  428-440.  505-518 Information  with  respect  to  the  rules  and 

procedure  in  connection  with  claims  for  improvements  and  the  means  adopted  by  the 
Sub-Commissioners  and  Court  Valuers  in  order  to  arrive  at  the  am  mat  to  be  allowed, 
441-493- 

Difficulty  in  slating  the  reasons  why  cases  are  withdrawn  or  dismissed,  or  the  rental 

represented  by  such  cases,  496-501 Large  reduction  in  cases  of  long  leases,  many 

of  which  were  made  in  prosperous  years  at  high  rents,  502 Consent  of  the  landlord 

to  sell  in  about  one-fifth  of  (he  cases  under  the  Redemption  of  Rent  Act,  503,  504. 

Instance  of  the  two  lay  Commissioners  hearing  evidence  and  fixing  rents  with- 
out the  intervention  of  the  legal  Commissioner,  519-522 Occurrence  of  appeals 

in  some  20  or  25  per  cent,  of  the  cases,  these  now  coming  about  equally  (rom 

landlords  and  tenants,  523-525 Immense  delay  formerly  before  judgments  were 

obtained,  this  having  now  disappeared,  526-528.  631-636 Arrangement  as  to  the 

sittings  of  the  Commissioners,  Mr.  Justice  Bewley  and  witness  always  sitting  in  appeal 
cases,  529-533. 

Separate  valuation  by  the  Sub-Commissioners  of  the  improvements,  a deduction  being 
allowed  in  respect  of  those  which  are  made  by  the  tenant,  though  the  amount  of  such 
allowance  is  not  made  known  to  the  latter  when  ihe  judicial  rent  is  fixed;  non- 
objection on  witness’  part  to  this  information  being  supplied,  534-566.  578,  579— — - 
Probable  extent  to  which  solicitors  aie  employed  by  the  tenams  in  filling  up  the 

originating  notice,  567-573 Similar  principles  observed  by  the  appeal  valuers  and 

the  Sub-Commissionsrs  in  arriving  at  the  annual  value,  574-577 

Conclusion 
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Report,  1 894 — continued. 

Fitzgerald,  Mr.  Commissioner  Gerald,  Q.c.  (Analysis  of  his  Evidence) — continued. 

Conclusion  as  to  the  cumbrous  and  costly  character  of  the  machinery  under  the 
Land  Acts,  witness  considering  that  the  time  has  arrived  for  the  substitution  of  a 

simpler  and  cheaper  procedure,  580-595 Opinion  that,  in  the  majority  of  cases, 

public  hearing  in  court  is  not  necessary,  585 Heavy  pressure  of  the  costs  in  small 

cases  when  the  valuation  is  under,  to  Z. ; reference  especially  to  appeals  in  such  cases, 

586-593 Records  kept  in  the  office  of  the  judgments  of  the  Commissioners  and  of 

the  Sub-Commissioners,  596-605. 

Rapid  and  loose  way  in  which  the  value  was  arrived  at. from  1881  to  1 886,  as  com- 
pared with  subsequent  years  ; production,  however,  of  maps  by  the  tenants  in  many 

places  showing  the  boundaries,  606-615 Degree  of  difficulty  in  the  earl'i  r years 

through  Sub-Commissioners  having  been  sent  to  Ulster  who  were  not  conversant  with 
the  local  custom  ; this  does  not  now  apply,  616-622. 

Circumstances  under  which  the  report  of  on.'  appeal  valuer  may  be  adopted  (without 
an  appeal  being  heard)  over-ruling  the  judgment  of  two  Sub-Commissioners,  623-626 

, List  of  county  court  valuers  fixed  by  the  Commissioners  in  1887,  with  the  sanction 

of  the  Lord  Lieutenant,  valuers  being  selected  from  this  list  by  the  county  court  judges, 

627-630 Due  consideration  given  by  the  county  court  judge  to  the  evidence  and  to 

the  valuer’s  leport  in  fixing  the  rent,  631. 

Larue  interests  represented  by  many  of  the  long  leases  and  fee-farm  grant  ca-es,  in 
which  notice  has  been  given  under  the  Redemption  of  Rent  Act;  number  of  such  cases, 

637-639 Kxplanation  aR  to  what  is  really  purchased  by  the  tenant  in  fee-farm  grant 

cases,  no  credit  being  given  for  his  improvements;  reference  hereon  to  the  case  of 
Mollan  v.  Keran  as  one  of  fixing  a fair  rent,  640-646. 


FitzGibbon,  The  Right  Honourable  Gerald,  p.c.  (Analysis  of  his  Evidence.'  Is  one 
of  the  Lords  Justices  of  the  Irish  Court  of  Appeal ; is  prepared  to  give  evidence 
respecting  the  land  cases  which  have  come  befoie  his  Court  since  1882  ; 2935-2939.  . 

Particulars  of  the  constitution  of  the  Court  of  Appeal ; explanations  that  the  presence 
of  three  judges  is  absolutely  necessary  at  any  final  appeal,  but  that  in  a very  important 

case  (Adams  v.  Dunseath)  there  were  seven  present,  2940-2943- Information  as  to 

the  procedure  of  the  court  in  respect  of  questions  of  law  and  mixed  questions  ot  fact 
and  law,  the  only  two  forms  of  Land  Commission  appeals ; exclusion  from  the  court  of 
all  cases  of  “ fair  rent  ” or  “ value,”  2944,  2945. 

Definition  of  the  difference  between  an  appeal  an  I a rehearing,  2946 — -Details  of  the 
data  upon  which  «he  Court  of  Appeal  base  their  decisions  2947,  294S-—  Attention 
drawn  to  the  non-existence  of  any  authentic  version  of  Land  Judgments;  the  Council 
of  Law  report  only  such  cases  as  they  consider  useful,  2949-2953— —Examination  as 
to  the  number  and  classification  of  cases  that  In.ve  come  before  the  court;  judical 
statistics  of  all  cases  from  1882  to  1893,  inclusive,  handed  in,  2954-2968.  3034  30^6. 

Enumeration  of  the  exceptional  difficulties  arising  from  the  interdependence  of  the 
various  Land  Acts;  special  reference  to  the  terms  “ holding  _ and  ‘ present  tenancy, 

2969-2976.3037,3038 Importance  of  the  Act  of  i860  in  making  the  relation  ot 

landlord  and  tenum  depend  entirely  on  contract,  2977. 

Detailed  explanation  of  the  effect  of  the  Act  of  1870  as  regards  Ulster  usages  and  the 
rights  of  ordinary  tenants  respecting  compensation,  2978-2992— Important  effect  ot 
the  incorporation  of  the  Act  of  1870  with  the  Act  of  1881,  by  Section  0/  of  the  latter, 

20113-2095 Summary  of  the  subject-matter  of  the  Act  of  1881  , subject  to  ceiiain 

restrictions  a tenant  may  sell  bis  holding,  but  is  precluded  from  sub-lettmg  without  the 
consent  of  his  landlord,  2996-2909.  3013. 

Evidence  respecting  the  effect  of  the  Act  of  1881  on  tenancies  from  year  to  year; 
belief  that  such  tenants  are  entitled  to  surrender  their  holdings,  3000-3002  Inability 
of  any  leaseholder  to  apply  for  a fair  rent  except  under  Section  21  of  the  Act  of  188  , 
reference  to  the  cave  of  Roe  v.  Cooney,  where  the  family  ol  a leaseholder  for  life  might 
at  his  death  become  tenants  from  year  to  year,  3003  -3006.  301  1,  3012. 

Information  respecting  Section  15  of  the  Act  of  188.  which  deals  with  cases  of  sub- 
tenancies ; decision  in  the  cases  of  Seymour  v.  Quirke  and  West  v.  Huggaid,  whcie,  aftei 
the  death  of  the  nuddle  landlord,  the  year-to-year  tenancy  g> anted  by  him  to  the  sub- 
tenant was  to  he  continued  under  the  head  landlord,  3007-3010  — Statement  as  to  the 
anomalies  and  difficulties  arising  from  the  section  of  the  Act  of  1887  1 elating  to  lease- 
holders, 30x4-3017.  , ■ 

Further  reference  to  the  difficulty  caused  by  the  Act  of  1881  in  regard  to  sub  letting 
a, id  to  its  purported  amendment  by  the  Act  of  1K87;  usele-sness  of  MgpWrn;  any 

improvement  so  long  as  middlemen  continue,  30.S-302j Unsatisfactory  wording  0 

Section  9 of  the  Act  of  1887  relating  to  town-parks;  reference  hereon  to  the  case  ..f 
Dr.  Donnelly,  3026-3033-  . 

Details  of  the  numerous  cases  of  dispute  which  have  arisen  as  to  whether  land  is  neld 
for  an  agricultural  or  pastoral  purpose,  or  as  a residential  holding;  spccal  reference Ao 

0.122.  5 I 3 
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FitzGibbon,  The  Right  Honourable  Gerald,  p.c.  (Analysis  of  his  Evidence) — continued. 
the  case  of  Hunt  Ryan  in  which  the  decision  of  the  lower  court  held  good  owing  to  an 

equal  division  of  opinion  in  the  Court  of  Appeal,  3041-3064.  3066-3068 Particulars 

of  the  case  ofMoonan  v.  Gonyngham  showing  the  difficulty  of  adjudging  whether  laud 
is  held  residentiary  or  not,  3064,  3065  — Reference  to  the  “ Strawberry  beds  case  ” in 
which  it  was  decided  that  certain  ground  was  not  agricultural ; also,  to  the  case  of  Perry 
v.  Farley  where  the  tenant  was  excluded  from  the  Act  on  the  decision  that  his  ground 
was  an  urban  holding,  3071-3077. 

Evidence  relating  to  two  mill  cases,  Boyle  v.  Foster  and  Murdoch  v.  Parkes;  decision 
that  the  holdings  were  not  agiicultiiral  in  character  and  therefore  did  not  come  within 

the  provisions  ot  the  Act,  3°77-3°82 Question  as  to  whether  scutch  mills  come 

under  the  Act,  3083-3086. 

Particulars  of  the  case  of  Crookshank  v.  Law,  in  which  the  decision  of  the  Recorder 
of  Derry  was  reversed  by  the  Land  Commission,  and  the  decision  of  that  body  reversed 

by  the  Court  of  Appeal,  3087-3092 Reference  to  the  tolls  case  of  Wall  v.  Eyre, 

where  a fair  rent  could  not  be  claimed  owing  to  the  tolls  being  a distinct  subject-matter 
in  the  lease,  3095-3097. 

Explanation  of  the  recognised  meaning  of  the  legal  term  “demesne  such  meaning 

will  not  accord  with  the  wording  of  the  Act  of  1881  ; 3098-3102 Decision  of  the 

Court  of  Appeal  in  the  case  of  Griffin  v.  Taylor  mi  the  subject  of  demesne  laud,  3102- 

3106 Peculiarity  of  the  case  ofMagner  v.  Hawkes,  where  certain  land  was  origin  illy 

let  as  agricultural  and  not  demesne  land  ; decision  by  four  out  of  five  judoes  that  the 
land  in  question  was  demesne  land,  3107 -31 14.  ” 0 

Reference  to  the  case  of  Pratt  v.  Gormaus'dwn,  in  which  a piece  of  land  was  decided 

to  be  demesne  although  held  from  year  to  year,  3115-3121 Details  respecting  the 

case  of  Hewson  v.  Listowel;  decision  of  the  Court  that,  a farm  consisting  of  demesne 

and  oilier  land  was  agricultural  in  character,  3121 Evidence  showing  that  in  a recent 

case,  Watson  v.  Abercorn,  the  decision  of  the  Land  Commission  was  reversed  and 
agricultural  land  was  adjudged  to  be  demesne,  3121-3125. 

[Second  Examination.] — Explanation  of  the  discrep  muy  between  the  number  of  ca^es 
of  appeal  on  the  list  handed  in  by  witness  and  those  on  the  Registrar’s  list:  the  202 
cases  on  the  list  prepared  by  witness  came  from  the  Land  Commission  Court  onlv, 

3126-3135.  3'46— 3 ’5° Statement  that  the  acreage  given  by  witness  in  his  notes  is 

sometimes  English  and  sometimes  Irish,  3136,  3137. 

Further  reference  to  the  constitution  of  the  Court  of  Appeal,  there  having  been 

fourteen  individual  judges,  3138 Correction  of  a certain  statement  relative°to  the 

case  of  Adams  v.  Dunseath,  3139 —Attention  called  to  statements  in  previous  evidence 

where  the  term  “ Court  of  Appeal  ” refers  to  the  Land  Commission  Court,  3140,  3141. 

Further  explanation  in  regard  to  the  data  by  which  cases  of  appeal  are  decided; 
admissibility  of  the  papers  prepared  by  the  Sub-Commissioners  as  evidence  in  land 

proceedings,  3142-3144 Information  with  further  reference  to  the  pviner  of  a statutory 

tenant  to  surrender  his  tenancy;  statement  as  to  a judgment  on  this  subject  in  the  case 
of  Torrens  v.  Cooke,  3153-3'55- 

Correction  of  statement  that  the  cultivation  of  strawberries  was  not  “ agricultural,” 
3!57“ — Quotations  from  a report  on  the  judgment  in  the  mill  case  of  Boyte  v.  Fos'e’r, 
in  which  it  is  shown  that  the  general  tenour  of  the  lease  in  question  is  incompatible  with 
the  idea  of  an  agricultural  holding,  3158,  3159 — -Point  raised  as  to  the  small  value  of 
the  tolls  in  the  case  of  Wall  v.  Eyre;  l relief  that  the  value  in  no  way  influenced  the 

decision  of  the  Court  of  Appeal,  3162-3166 Reference  to  the  case  of  Watson  v. 

Abercorn;  unanimity  of  the  judges  in  the  decision' arrived  at,  3166,  3167. 

Detailed  explanation  of  the  three  conditions  necessary  to  constitute  a statutory  town- 
park,  viz.,  residence  of  occupier,  proximity  to  a town,  and  increased  value  as  accomino  la- 

tion  land,  3168-3176 -Particulars  of  the  case  of  Nelson  v.  Headford  as  to  the  dale  of 

residence  ; decision  that  if  a tenant  lived  in  a town  at  the  time  of  the  passing  of  the  Act 
his  subsequent  removal  therefrom  would  not  bring  him  within  the  scope  of  the  Act  Q178 
3233-  ° ' 

Further  information  respecting  town-parks  as  exemplified  in  the  case  of  Martin  v. 

Annesley,  3179,  3180 Specimen  case,  viz.,  Rossmore  v.  Donelly,  where  an  appeal 

was  refused  on  account  of  the  residence  not  coining  within  the  “ suburbs/’  3181-3185  

Further  case,  viz.,  Caruth  v.  McMahon,  in  which  the  tenant  was  ruled  out  of  the  Act 
owing  to  Ins  residence  being  proved  “suburban,”  3185-3188. 

Enumeration  of  “ towns  ” from  which  Couit  of  Appeal  cases  have  been  brou»ht, 
3lb9-3i9'2—  Evidence  showing  the  great  difficulty  of  defining  a “town”;  explana- 
tions respecting  the  opinion  of  ihe  Court  of  Appeal  on  that  subject,  3192-3206.  321Q- 
3220.  3234,  3235  Reference  to  the  case  of  Caledon  v.  Archer,  which  was  proved  to 
be  outside  the  Act  owing  to  the  strong  evidence  of  the  increased  value  of  land,  ami  of 
Goodbody  a.  Perry,  which  was  ruled  within  the  Act  on  account  of  the  holding  in  ques- 
tion bearing  an  inereased  value  to  one  particular  tenant  onlv,  3296-32 12.  ° 

Impossibility- 
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Fitz Gibbon,  The  Right  Honourable  Gerald,  p.c.  (Analysis  of  his  Evidence) — continued. 

Impossibility  for  the  Court  of  Appeal  to  lay  down  general  principles  for  the  decision 
of  land  cases,  owing  to  the  variation  of  the  facts  of  each  individual  case ; instance  in  the 

case  of  Stewart  v.  Davidson,  3221-3203 Question  as  to  whether  the  use  to  which 

land  is  put  affects  its  accommodation  value  ; statement  that  as  a preliminary  in  a case  of 
appeal  respecting  town-parks  or  demesne  land  the  holding  must  first  be  proved  to  be 
agricultural,  3227,  3228. 

Information  respecting  Section  9 of  the  Act  of  1881  whereby  fair  rents  may  be  fixed 
on  holdings  that  would  constitute  town-parks  provided  they  are  let  and  used  as  ordinary 
agricultural  farms ; illustration  in  the  cases  of  McNamara  v.  McNamara,  Davidson  v. 

Stewart,  and  Daly  v.  Wright,  3229-3232 Belief  that  a farmer  might  take  up  a home 

farm  under  the  Act  provided  that  he  used  it  for  his  own  occupation,  3237,  3238. 

Detailed  evidence  regarding  the  Act  of  1881  in  relation  to  pasture  holdings; 
difficulties  which  have  arisen  as  to  the  meaning  of  the  word  “ mainly  ” as  used  in  the 

phrase  “mainly  f..r  the  purpose  of  pasture,”  3239-3242 I’aiticulars  of  the  great  case 

of  Westropp  v.  EHigot,  on  the  subject  of  pasture  holdings,  which  came  before  the  House 
of  Lords ; also  of  the  cases  of  Draught  v.  Stubber,  Holmes  v.  Lander,  O’Brien  v.  White, 
and  Byrne  i'.  Hill,  3243-3253. 

Reference  to  the  recent  case  of  M'Cormick  v..  Loftus  ; statement  hereon  that  where 
the  contract  does  not  mention  the  purpose  for  which  land  may  be  used  consideration  is 

given  to  extrinsic  evidence  and  to  the  size  and  nature  cf  the  holding,  3253 Details 

concerning  some  cases  illustrative  of  the  meaning  of  the  Act  of  1881  respecting  lands  let 
for  the  temporary  necessity  or  convenience  of  landlord  or  tenant  ; reference  hereon  to 
Whistler  v.  Delacherois,  Wilson  v.  M'Cutchcon,  and  Finnerby  v.  Cloncurry,  3254- 
3*59* 

Information  as  to  the  complications  arising  from  the  various  Acts  relating  to  sub- 
letting ; instances  in  the  cases  of  Bolton  v.  Keatinge,  Mulcaire.w.  Joynt,  and  Bryan  v. 

Briggs,  all  of  which  were  decided,  in  favour  of  the  tenants,  3260-321)6.  3283-3285 

Opinion  that  the  case  of  Kennedy  v.  Essex  was  decided  on  the  question  of  consent 
and  not  on  that  of  triviality,  3267-3276.  3286,  3287. 

Great  importance  ofthe  recent  decisions  in  two  cases  of  triviality',  viz..  White  v.  White 
and  Cortallis  v.  Ward,  as  laying  down  new  principles  of  interpretation  of  the  Act  of 
1887;  conclusion  that  the  word  “trivial”  is  open  to  objection,  3277-3282.  3288- 

329S- 

[Third  Examination.] — Further  complete  classified  list  of  the  202  cases  previously 

mentioned,  handed  in  t>y  witness,  3301-3306 Question  as  to  whether  there  is  any 

available  means  of  arriving  at  the  dicta  of  the  judges  other  than  that  of  reading  the 
leports;  belief  that  this  is  the  only  practicable  way,  3307-3309. 

Detailed  statement  regarding  the  preliminary  facts  in  the  great  case  of  Adams  v. 
Dunseath;  evidence  showing  that  it  came  before  the  Court  of  Appeal  on  the  application 
of  the  landlord  (Dunseath),  owing  presumably  to  his  dissatisfaction  with  the  fair  rent 
fixed  for  the  land  rented  by  Adams  by  the  Sub-Commission  and  subsequently  affirmed 

by  the  Head  Commission,  3315-3330 Enumeration  of  the  five  questions  submitted 

by  the  Land  Commission  in  their  statement  of  the  above  case  ; grounds  on  which  the 
Court  of  Appeal,  while  refusing  to  answer  these  questions,  consented  to  extract  and 
answer  the  purely  legal  matters  connected  there widi,  3331-3343* 

Evidence  showing  the  extreme  contentions  of  the  landlord  and  tenant  in  the  foregoing 
case;  the  Court  was  unanimous  in  its  decision  against,  the  tenant  on  his  contention  that 
the  whole  increase  of  the  letting  value  of  land'  belongs  to  the  tenant  when  such  increased 

value  is  brought  about  by  work  performed  by  him,  334-1-3352 Decision  of  the  Court 

of  Appeal  in  regard  to  the  first  question  that  alter  the  tenant  has  been  recompensed  for 
the  cost  of  any  improvements  made  by  him,  the  increased  yearly  value,  if  any,  shall  be 
assessed  between  landlord  and  tenant  at  the  judicial  discretion'  of  the  Court  below  ; 
extracts  read  hereon  from  judgments  by  Lord  Chancellor  Law  and  Sir  Edward  Sullivan, 
3352-3368. 

Details  of  the  second  question  in  Adams  v.  Diiisealh  relating  to  predecessors  in  title; 
reference  to  the  case  of  Holt  v.  Harberton,  tried  under  the  Act  of  1870,  in  which  nearly 
all  the  judges  held  that  a tenant  could  not  get  compensation  for  improvements  made 

before  the  lease,  3369-3371 Statement  that  in  Adams  v.  Dunseath  four  judges  to 

three  were  of  opinion  that  Section  7 of  the  Act  of  1 88 1 had  widened'  the  effect  of  the 
Act  of  1870  in  regard  to  predecessors  in  title  and  gave Judgment  accordingly,  3372 - 

3385- 

Examination  in  regard  to  the  third  question  as  to  whether  Section  4 of  the  Act  of 
1 870  is  now  applicable  in  conjunction  with  the  Act  of  1881  in  determining  what  is  a 
« fajr  rent”  ; extracts  read,  showing  that  (he  opinion  of  six  judges  to  one  was  that  the 
Acts  should  be  taker,  conjointly,  the  dissenting  judge  being  the  Lord  Chancellor,  3386- 
3401.  3408. 

Final  history  of  the  case  of  Adams  v.  Dunseath;  decision  of  the  Land  Commission 
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Filz Gibbon,  The  Right  Honourable  Gerald,  p.c.  (Analysis  of  his  Evidence) — continued. 

that  the  re  t of  l he  tenant's  holding  fixed  by  the  Sub-Commission  was  to  be  increased 
• by  the  sum  of  2/.  in  respect  of  the  house  built  thereon  by  a former  tenant,  3402,  3403 

Reference  to  ihe  fourth  question  as  to  whether  the  tenant  was  compensated  by 

enjoyment  under  the  lease;  unanimity  of  the  court  in  their  opinion  on  this  subject,  3407. 
3409,3410. 

Explanation  of  the  views  of  the  several  judges  on  the  fifth  question  raised  in  the  case 
of  Adams  v.  Dunseath,  viz.,  whether  the  house  being  built  before  the  lease  was  granted 
precluded  the  tenant  fioin  any  interest  therein ; grounds  upon  which  witness  concluded 
that  the  tenant  was  liable  to  pay  a rent  on  the  house,  3411-3426  3497-3504. 

Misapprehension  existing  in  regard  to  the  fifteen  years  term;  statement  that  it  does 
not  relate  to  tenancy,  but  is  a term  of  years  during  which  the  rent  cannot  be  altered, 

3427“3433 Details  of  the  cases  of  Massareene  v.  Kelly  and  O’Kelly  v.  Kelly,  in  both 

; of  which  tin?  principle  evolved  in  Adams  v.  Dunseath  as  to  the  conjoint  reading  of  the 
Acts  of  1870  and  1881  was  applied,  3434-3437. 

Examination  in  regard  to  the  status  of  the  tenant  on  title,  witness  explaining  the  powers 
of  the  Land  C<.mmi-sion,  as  an  “inferior  court,”  or  a court  with  a limited  jurisdiction; 
inability  of  the  C<  urt  to  deal  with  ca-es  other  than  those  of  landlord  and  tenant,  3438- 
3444  — Reference  to  the  cases  of  Hemphill  v.  Frazer  and  Kelly  v.  Ilaltey,  where  fair 
rents  were  fixed  by  the  Land  Commissioners,  but  were  disallowed  by  the  Court  of 
Common  Pleas  on  the  ground  that  the  former  body  had  no  jurisdiction  owing  to  there 
being  no  tenant,  3446-3451. 

Inability  of  the  Couit  of  Appeal  to  alter  a decision  of  the  Land  Commission  on  a 
question  of  fact,  although  they  may  consider  such  conclusion  a wrong  one,  provided  it 
was  proved  by  the  lower  Court  to  be  within  its  jurisdiction  : reference  hereon  to  the  case 

of  Bruce  v.  Steen,  3452 Detailed  argument  as  to  the  tenant’s  title  after  a fair  rent  is 

fixed  between  him  and  his  landlord  not  being  affected  in  any  way;  illustrations  in  the 
cases  of  Hemphill  v.  Frazer  and  Peyton  v.  Gilmartin,  and  in  the  judgments  of  Mr.  Justice 
Lawson  and  Mr.  Justice  Holmes,  3453-3459. 

Exceptional  cases  as  to  the  conditions  of  leases  which  are  applicable  to  constitute  a 
tenancy  from  \ ear  to  year;  examples  quoted  in  the  cases  of  Barton  v.  Atkinson  and 

Bolton  v.  Barry,  3460  -3469 Statement  that  w here  several  people  divide  a holding 

between  them  and  arrange  it  so  as  not  to  alter  the  estate,  they  are  considered  to  be  bond 
Jide  occupation  and  uie  termed  a “ conjunct”  lessee,  3470,  3471. 

Explanation  of  the  term  “ shrinkage  ” ; opinion  that  it  has  increased  litigation  amoncr<t 

tenants,  3471.  3476 Belief  that  the  question  of  “ leaseholder  ” or  “tenant  from  year 

\ear”  is  now  immaterial,  3472  3475 Peculiarity  of  the  enactment  by  which  a man 

who  made  his  contract  of  tenancy  on  30th  December  1882  was  a present  tenant,  whilst  a 
man  making  it  on  1st  January  1883  became  a future  tenant  and  was  not  entitled  to  apply 
for  a fair  lenf,  3477,  3478. 

Particulars  of  the  case  of  Conroy  v.  Drogheda,  which  derives  its  importance  from  the 
judgment  that  no  present  tenancy  shall  be  determined  until  possession  is  surrendered, 

3479_3483'  3489-  3492 Question  in  the  case  of  Jackson  v.  Hagan  as  to  whether  the 

consolidation  of  holdings  and  the  alteration  of  rent  constituted  a future  tenancy,  3484- 

3487 Reference  to  a decision  in  the  case  of  McDonnell  v.  Blake  as  not  being 

applicable  as  a universal  rule,  3489-3492 Explanation  that  the  Ulster  custom  did 

not  apply  in  the  judgment  in  Adams  v.  Dunseath,  3493-3496. 

FitzGibbon,  Lord  Justice.  Letter  from  Lord  Jusiice  FitzGibbon  to  Mr.  Justice  Bewley, 
dated  gth  July  1894,  confirming  ihe  views  expressed  by  the  latter  as  fo  the  interpretation 
in  the  evidence  of  the  former  upon  the  question  arising  in  the  case  of  Adams  v.  Dun- 
seuth:  comment  in  this  letter  upon  certain  statements  in  the  evidence  of  Mr.  W.  F. 
Hailey,/)^.  499,  5..0. 

Correspondence  in  July  1894  between  Mr.  Bailey  and  Lord  Justice  FitzGibbon 
respi  cling  certain  stalements  in  the  evidence  of  the  latter,  to  which  exception  is  taken 
by  t he  former,  as  regards  some  judgments  of  the  Court  of  Appeal,  pp.  581-583.  606. 

Flannery  v.  Nolan.  Reference  to  the  decision  in  the  case  of  Flannery  v.  Nolan  as  excluding 
a tenant  from  the  fair-rent  system  when  he  takes  a lease  in  which  there  are  three  sub- 
tenancies conveyed,  Bailey  1263-1265. 

Forms  {Applications,  Originating  Notices,  fyc.)  Information  as  to  the  dales  of  issue  of 
different  forms  and  the  alterations  therein  from  time  to  time;  non-objection  to  certain 
details  as  lo  improvements,  &o.,  being  required,  Fitzgerald  386-396— — Reasons  why 
the  tenants  are  required  to  state  ihe  valuation  of  their  holdings  on  the  forms  issued  by 
the  Land  Commissi  >n,  Bailey  1856. 

Forms  of  particulars  to  be  filled  up  in  ihe  originating  notice  of  application  by  the 
tenant,  the  landlord  and  tenant  jointly,  the  landlord,  or  the  lessee,  respectively,  to  the 
Court  lo  fix  a fair  rem,  App.  655-660. 

Form 
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Forms  ( Applications , Originating  Notices,  Sfc.) — continued. 

Form  of  appointment  of  valuers,  together  with  form  of  report  of  values,  showing  the 
particulars  to  be  supplied,  App.  658,  659 Colours  of  forms  used  by  the  Sub-Commis- 

sioners from  1881  to  the  present  time,  ib.  667. 

Forms  of  Schedules  showing  the  particulars  to  be  filled  in  by  the  Lay  Assistant 
Commissioner  after  inspection  of  the  holding,  App.  669-675. 

Improvement  required  in  the  forms  of  report  in  use  by  Sub-Commissioners  and  appeal 
valuers,  as  v\  ell  as  in  those  used  by  the  valuers  to  the  county  courts ; fuller  particulars 
to  be  supplied  on  several  points.  Rep.  viii,  ix. 

Free  Sale : 

Consideration  of  certain  restrictions  upon  the  operation  of  the  free  sale  provisions  of 
the  Land  Act  of  1 881  ; reference  to  the  first  section  as  intended  to  apply  to  sales  in  the 
open  market,  Bailey  1793—1804-  — Doubt  as  to  there  being  any  instances  of  tenants 
exercising  their  right  to  sell,  pending  ejectment,  ib.  2832-2836. 

Summary  of  certain  provisions  of  the  Act  of  1881  ; subject  to  certain  restrictions  a 
tenant  may  sell  his  holding,  but  is  precluded  from  sub-letting  without  the  consent  of  his 
landlord,  Fitz  Gibbon  2996-2999.  3013. 

Expediency  of  tenants  senerally  having  the  right  to  sell  in  the  open  market  without  any 
right  of  pre-emption  in  the  landlord,  save  in  certain  cases,  Bayly  4275—4277.  4293,4294. 
Belief  that  the  basis  of  the  Land  Act  of  1881  was  that  the  tenant  was  not.  in  a 

position  to  contract  freely,  Shaw  8923-8927.  9197-9203 Evidence  showing  that  no 

applications  have  been  made  in  Kerry  for  fixing  either  a specified  or  a true  value; 
opinion  that  the  landlords  allow. their  tenants  to  sell  their  tenancies  for  the  best  price 
they  can  get,  and  do  not  interfere  unless  the  assignee  is  a notoriously  bad  character,  ib. 
8937_8945  • 9223_923°* 

Concurrence  in  the  view  that  a tenant  should  be  allowed  to  get  the  highest  price  he 
can  for  his  tenancy,  provided  that  the  landlord  does  not  object  to  the  assignee,  Shaw 
8948-8952;  Heard  9638—9641. 

Submission  by  witness  (as  President  of  the  Land  Agents’  Association)  of  a return  of 
sales  of  tenants’ interests  in  Ireland  since  the  1st  January  1882;  statement  that  even 
where  the  rents  have  been  substantially  reduced,  the  tenants  get  very  large  interests 
(or  their  holdings,  Garvey  12386,  12387.  12428  et  seq.  12790-12083;  App.  722>  723- 
Particulars  as  to  the  sums  realised  by  the  sale  of  tenants’  interests,  the  cases  where 
the  rents  were  judicial  being  distinguished  (rom  those  where  they  were  non-j  udicial, 

Barnes  12892-12927 Explanation  respecting  the  return  of  sales  of  tenant  rights  in 

various  counties  of  Ireland,  as  handed  in  by  Mr.  Garvey ; this  return  does  not  represent 
the  whole  of  the  sales  in  any  county,  Willes  13009-13017. 

Submission  by  witness  of  returns  showing  the  sums  paid  since  the  1st  January  1882 
for  the  tenant  rights  of  farms  held  under  judicial  rents  on  estates  for  which  witness  is 
agent  in  Cork,  Tipperary,  Limerick,  and  Dublin,  Rochfort  13018-13026;  App.  724. 

Provisions  with  regard  to  exclusions  from  and  restrictions  on  the  free  sale  provisions 
of  the  Land  Acts,  App.  685. 

Tables  submitted  by  Mr.  Garvey  and  Mr.  Rochfort  containing  sundry  particulars 
respecting  sales  of  tenants’  interests  since  the  Act  of  1881,  and  showing  the  number  of 
years’  purchase,  &c.,  App. 

Review  by  the  Committee  of  the  provisions  of  the  Act  of  1881  as  regards  the  regula- 
tions and  conditions  subject  to  which  the  tenant  may  sell  his  tenancy  for  the  best  price 
that  he  can  get.  Rep.  xv,  xvi. 

Result  of  the  evidence  of  the  several  Assistant  Commissioners  that  when  the  value  is 
fixed  it  is  fixed  without  any  recognised  principle  and  without  any  regard  to  the  general 
direction  of  the  Act,  that  the  tenant  is  entitled  to  sell  his  tenancy  for  the  best  price  that 
can  be  got.  Rep.  xvi. 

See  also  IMPROVEMENTS,  PRE-EMPTION,  SfC.  SUB-COMMISSIONS. 

Tenant  Right,  Sfc.  Ulster. 


Future  Tenancies: 

Information  as  regards  the  exclusion  of  future  tenancies  from  fair  rents,  with  reference 
more  especially  to  the  termination  of  present  tenancies  upon  the  death  of  limited  owners, 

Bailey  889-925 Termination  also  of  present  tenancies  where  the  middleman  is 

ejected  for  non-payment  of  rent,  ib.  926-930 Consideration  of  the  facilities  for  con- 

tracting out  of  the  Act  of  1881  and  for  the  creation  thereby  of  future  tenancies; 
impoitance  hereon  of  the  decisions  of  the  Court  of  Appeal  in  the  cases  of  Conroy  v. 
Drogheda  and  Torrens  v.  Cooke,  ib.  936-978. 

0.122.  5 K 
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Future  Tenancies — continued. 

Peculiarity  of  the  enactment  by  which  a man  who  made  his  contract  of  tenancy  on 
30th  December  1882  was  a present  tenant,  whilst  a man  making  it  on  1st  January  1883 
became  a future  tenant,  and  was  not  entitled  to  apply  for  a fair  rent,  FitzGibbon  3477, 
3478. 

Desirability  of  a rule  of  law  that  a present  tenancy  Once  created  should  not  be 
destroyed  except  by  the  wilful  act  or  default  of  the  tenant  himself ; great  injustice  for  a 
tenant  to  be  deprived  of  his  interest  in  his  holding  because  a middleman  is  ejected, 
MacAfee  5826-5831.  59H-5931* 

Evidence  showing  that  a considerable  number  of  future  tenancies  have  been  created 
since  the  passing  of  the  Act  of  1881  by  landlords  reinstating  their  evicted  tenants,  Shaw 

8908 Inability  of  witness  to  give  any  information  as  to  the  status  of  the  future  tenant 

other  than  that  lie  has  no  power  to  have  a fair  rent  fixed,  ib.  8917-8923 Question  as 

to  the  position  of  a tenant  under  a limited  owner  whose  tenancy  was  determined  ; refer- 
ence to  a case  in  County  Armagh  where  eighty-seven  tenancies  were  made  future  owing 
to  the  eviction  of  the  middleman,  ib.  9112—9132. 

Explanation  as  to  the  status  of  a “future”  tenant,  he  being  in  a very  much  worse 
position  than  a “present  ” tenant,  especially  in  that  he  is  liable  to  eviction  at  the  end  of 

the  statutory  term,  Bewley  10291-  10293 Importance  of  providing  some  means  by 

which  the  rents  fixed  under  the  4th  section  of  the  Act,  with  regard  to  future  tenants, 

can  be  recorded,  ib.  10294 Evidence  to  the  effect  that  a future  tenant  who  submits 

to  an  increase  of  rent,  acquires  a statutory  term  ; necessity  of  another  increase  or  revision 
of  rent  in  order  to  constitute  a further  statutory  term,  ib.  10791-10805. 

Small  number  of  “ future  tenancies  ” in  witness’  part  of  the  country;  disagreement 
with  Mr.  Trench’s  view  that  all  “future  tenants”  should  be  brought  within  the  scope 
of  the  Act  of  1881,  Garvey  12575-12580.  12833-12839. 

Return  containing  explanations  in  connection  with  lettings  to  future  tenants,  and  with 
their  exclusion  from  the  fair  rent  provisions  of  the  Act,  App.  680,  681. 

Large  number  of  future  tenancies  called  into  existence  since  the  Act  of  1881,  these 
being  excluded  from  the  fair  rent  provisions  of  the  Act,  Rep.  xvii Very  disadvanta- 

geous position  of  these  tenants,  an  amendment  of  the  present  conditions  being  required,  ib. 

G. 


Garvey , Toler  R.  (Analysis  of  his  Evidence.) — Witness  has  been  a practical  farmer  and 
land  agent  all  his  life,  his  experience  extending  chiefly  over  King’s  County,  Queen’s 
County,  and  Tipperary  ; acts  as  judge  of  the  farms  competing  for  the  prizes  offered  by 
the  Royal  Dublin  Society,  and  fulfils  other  functions  with  regard  to  experimental  farms 
1 1 846- 11851.  1 2245  et  scq. 

Result  of  witness’  experience  that  Irish  farming  is,  on  the  whole,  a profitable  business 
at  the  present  time ; certainty,  however,  that  the  farmers  have  not  been  able  to  make 
money  at  the  same  easy  rate  since  1879  as  they  did  before  that  year,  11852  et  seq. 

1 199(1-12008.  12126-12132 Importance  of  the  barley  crop  in  King’s  County  and 

Tipperary,  ihe  produce  of  two  and  a-half  acres  of  barley  usually  paying  the  rent  of  a farm 
of  twenty  acres,  11865-11871.  12257-12270. 

Great  decline  in  the  quality  of  store  stock  in  witness’  neighbourhood  of  late  years- 
endeavour  of  the  stock  breeders  to  remedy  this  evil  as  much  as  possible,  11872-11875' 

12008.  12191-12194 Practice  of  witness  to  allow  for  the  occupation’  interest  of  the 

tenant  when  valuing  holdings;  opinion  that  the  Sub-Commissioners  also  allow  for  it  in 
tlieir  valuations,  11876-11879. 

Statement  that  the  tenants  generally  claim  all  the  buildings  on  a holding,  and  that 
their  claim  is  not  usually  disputed  by  the  landlords ; allowance  made,  when  the  holding 

is  valued,  for  the  cost  of  maintaining  the  buildings,  11880,  11881.  12227-12244 

Custom  of  the  landlords  of  the  estates  with  which  witness  has  been  connected  to  contri- 
bute towards  the  tenants’ improvements  before  the  Land  Act  of  1881  ; statement  that 
the  tenants  have  done  all  the  improvements  since  that  Act,  1 1881-1 1900.  12020-12022 
12168-12171.  12271  et  seq. 


Doubt  as  to  the  tenants  having  experienced  much  difficulty  in  proving  their  improve- 
ments in  Court,  no  reasonable  claim  being  disputed  by  witness  on  the  estates  that  he 
manages  ; belief  that  there  is  no  reluctance  on  their  part  to  come  forward  in  sud 

port  of  their  claims  for  improvements,  1I901-11905.  12159-12168 -Endeavour  of 

witness,  when  valuing  a tenant’s  improvements,  to  allow  the  tenant  an  ample  percentage 
on  the  cost  of  his  improvements  ; doubt  how  the  balance  of  the  increased  letting  valuers 
dealt  with  by  the  Sub-Commissioners,  11906,  11907.  12172-12190. 


as  they  see  it ; liability  of  the  landlord,  after  a fair  rent  has  been  fixed,  for  the  drainage 
charges,  if  any,  that  had  previously  been  apportioned  on  the  tenants,  1iqo8-1ioiq 

12013-12019.  12141-12143 -View  of  witness  that  it  would  be  a very  great  hardship 

both' on  owners  of  properties  and  the  inhabitants  of  towns,  if  town  parks  be  converted 
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Garvey , Toler  R.  (Analysis  of  his  Evidence) — continued. 
into  agricultural  holdings;  considerable  demand  for  town  parks  round  the  town  of  Birr, 
11914-11919.  12083-12109. 

Inadvisability  of  opening  the  Act  to  sub-letting  of  every  character,  11920 Approval 

of  the  question  being  left  to  the  discretion  of  the  Sub-Commissioners  as  to  whether 
holdings  with  old  and  disused  mills  on  them  should  be  excluded  from  the  benefits  of  the 
Act,  11921,  11922. 

Evidence  to  the  effect  that  some  agreements  out  of  Court  were  made  on  the  estates 
with  which  witness  is  connected,  at  the  request  of  the  tenants,  but  that  all  rents  are  now 
settled  in  Court;  very  small  difference  between  the  rentals  under  agreements  and  the 

judicial  rentals,  11923-11930.  12147-12154 -Decided  opinion  that  the  landlord’s 

ri»ht  of  pre-emption  should  be  maintained  ; experience  of  witness  that  the  determining 
element  in  fixing  the  specified  value  is  the  price  at  which  land  has  been  sold  by  auction 
in  the  neighbourhood,  11931-1 1939- 

Improvement  in  the  prices  now  realised  by  the  sale  of  the  tenant’s  interest  in  his 

holding,  11940,  11941.  12154-12158 Opinion  that  the  right  of  appeal  should  be 

maintained,  both  as  regards  value  and  as  regards  law,  1 194^»  1 1 943- 

Personal  view  of  witness  that  on  the  expiration  of  the  statutory  term  the  rents  should 
be  regulated  according  to  the  prices  of  agricultural  produce,  the  revision  to  take  place 
every  seven  years,  if  desired  by  the  landlord  or  tenant,  and  to  be  automatic ; details  ot 
a scheme  by  which  this  could  be  accomplished,  1 1944-1 1960-  11987-1-1995.  12195  ei 
teg. -Recommendation  that,  if  the  present  system  of  fixing  fair  rents  is  to  be  con- 

tinued, the  cases  should  be  heard  in  court  without  either  side  employing  solicitors,  as  a 
very  large  proportion  of  the  cost  of  procedure  goes  in  law  expenses  ; right  of  appeal 
to  be  retained,  11961—11966.  12196—12217. 

Rule  on  the  properties  of  which  witness  is  agent  not  to  give  reductions  to  tenants  who 
have  judicial  rents;  reductions  varying  from  5 to  25  per  cent,  given  to  those  who  have 
not  got  judicial  renls,  11967-11995-  12009-120-12.  12133-12140 denial  of  the  state- 

ment that  it  is  the  rule  on  every  estate  of  which  witness  is  agent  to  insist  on  an  increase 
of  rent  on  the  death  of  a tenant ; when  a tenant  dies  the  opportunity  is  taken  t)  revise 
the  rent  if  it  happens  to  be  very  low,  12022-12039.  12118-12125.  12144  1214b. 

Explanation  that  in  the  case  of  the  ejectment  of  a tenant  named  Brown  on  Lord 
Bloomfield’s  estate,  the  landlord  preferred  a Protestant  tenant  to  succeed,  in  order  that 
the  church  might  be  kept  open  for  the  few  Protestant  tenants  in  the  district,  12040- 

1204-  l''  144—12146 Absolute  denial  of  the  statement  that  witness  interfered  with 

the  marriages  of  the  tenants  and  increased  the  rent  upon  the  marriage  of  a son  or 
daughter  who  was  likely  to  succeed  to  the  farm,  the  only  action  taken  being  to  refuse 
to  recognise  a son  as  tenant  during  the  life  of  the  father,  12048-12054.  12144  1214b. 

Objection  of  witness  to  the  tenants  keeping  goats  on  Lord  Bloomfield’s  and  other 
Dronerties,  as  these  animals  are  very  destructive  to  hedges  and  plantations ; denial  ot 
the  Rev  W.  M'Keogh’s  statement  that  witness’  bailiff  shot  some  goats,  12023  1206) 
—Estimate  that  not  more  than  ten  out  of  the  1,200  tenants  on  the  pn, pert.es  Uiat 
witness  is  connected  with  have  been  absolutely  dispossessed  since  1879,  12067- 

1 ^Disclaimer  by  witness  of  any  knowledge  of  . case  on  Lord  Bloomfield',  property  in 
winch  it  is  alleged  that  a man  who  built  a limekiln  on  hi.  larm,  and  drew  limestone  three 
or  four  miles  to  it,  was  slopped  because  he  had  not  first  obtained  permission,  and  that 
tie  land  had  to  lie  waste  for  a year,  1 2080-12082.  let  to-m  r 7 -— Opmroo,  as  regards 
,he  words  "circumstances  of  the  case,  holding,  and  district”  in  the  » th  section  ot  the 
Act  of  1881,  that  evidence  as  to  the  lents  derived  by  middlemen  from  their  subdenanu 
should  only  be  received  by  the  Sub-Commissioners  for  just  what  it  is  worth,  12218- 
12222.  . 

Impracticability  of  the  suggestion  that  there  should  be  distinct  rule.  iayu.g  down  a 
uniform  system  of  valuing  various  sorts  of  farms,  fieua-tsaeb— Payment  by  the 
tenant,  in  the  first  instance,  of  the  poor  rates  upon  the  gross  value,  land  and  bulldrn  s 
added  together,  the  landlord  allowing  the  tenant  hall  the  amount  paid,  U.J6- 

^Exterience  of  witness  that  about  one-third  of  the  value  of  the  gross  produce  of  a 
farm  Of  * a lair  rent  to  pay  to  the  landlord,  -7<^o^d4o  ,1m 

rent  Is  never  put  upon  the  tenants’  improvements,  but  .that,  oil  the  contrary,  an 
allowance  is  made,  when  fixing  the  rent,  for  the  tenants  occupatton  interest,  12271- 

tion.1 — Experience  of  witness  that  in  fixing  fair  rents  the  smaller 
j r.  ..  Agreement  with 


[Second  Examinati 


hoFdinirs  are  not  rented  higher  than  the  larger  ones,  12332  12334- 
the  view  that  where  the  tenant  deteriorates  the  cultivating  properties  of  the  soil  it 
liardTp  upon  the  landlord  if  the  valuers  fix  the  rent  according  to  the  condition  oMhe 
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Garvey , Toler  II.  (Analysis  Of  his  Evidence) — continued. 
land  ; no  doubt  that  the  appearance  of  the  land  does  have  an  effect  on  the  mind  of  the 
valuer,  12335-12346.  12374-12378. 

Definition  of  “ rack-rent  ” as  the  highest  possible  rent  that  can  be  obtained  in  the 
open  market,  the  term  having  also  been  applied  of  late  years  to  the  rents  of  over-rented 

farms,  12347-12356 Evidence  to  the  effect  that  the  tenant’s  interest  consists  in  his 

property  in  all  his  improvements,  his  occupation  right,  his  right  to  sell,  and  the  condition 
of  the  farm,  12358-12367. 

Contention  that  the  difficulties  of  working  witness’  scheme  for  the  automatic  revision 
of  rents  at  the  end  of  the  statutory  period,  according  to  the  rise  or  fall  in  prices, 
are  not  insuperable;  reasons  for  disapprovin':  of  any  shortening  of  the  statutory  term 
if  the  scheme  cannot  he  carried  out,  12368-12385.  12540-12554.  12663-12705.  12749- 

12756.  12819-12832 Submission  by  witness,  as  President  of  the  Land  Agents’ 

Association,  of  a return  of  sales  of  tenants’ interests  in  Ireland  since  the  1st  January 
1882  ; statement  that  even  where  the  rents  have  been  substantially  reduced  the  tenants 
get  very  large  interests  for  their  holdings,  12386,  I2387.  12428  et  seq.  12790-12803. 

Estimate  that  the  average  cost  to  the  landlord  of  having  a fair  rent  fixed  is  from  6/. 
to  87.  a case  in  the  Sub-Comimssion  Court,  and  about  as  much  more  in  the  event  of 
appeal ; complaint  of  the  tenants  that  they  cannot  get  through  the  Court  for  less  than 
3/. ; 12388-12412,  12504-12513 Objection  of  witness  to  rents  being  fixed  by  arbi- 

tration; preference  for  a full  hearing  of  the  case  in  open  court,  12398-12412.  12529- 

1 2539- 

Impression  that  the  Commissioners  when  fixing  a fair  rent  do  not  make  any  distinc 
tion  as  regards  old  rents  that  have  been  unaltered  for  years,  but  go  through  the  same 

course  as  for  more  recent  rents,  12413  et  seq. Information  as  to  the  cases  that  have 

been  in  Court  on  the  estates  that  witness  is  interested  in,  very  few  of  them  having  been 
dismissed ; the  tenants  who  remained  out  of  Court  are,  as  a rule,  lower  rented  than  those 
who  went  in,  12415-12427.  12555-12574. 

Further  grounds  for  previously  expressed  opinion  that  the  landlord’s  right  of  pre- 
emption should  be  maintained,  12445-12471.  12785-12789 Disapproval  of  sub- 

letting being  thrown  open;  view  of  witness  that  where  sub-letting  has  taken  place 
without  any  protest  on  the  part  of  the  landlord  the  tenant  should  not  be  excluded  from 
having  a fair  rent  fixed,  12472-12479. 

Decided  belief  that  it  would  be  very  disastrous  to  the  towns  if  the  fields  round  about 
them  were  turned  into  agricultural  holdings;  reiteration  of  the  opinion  that  town  parks 

ought  to  be  excluded  from  the  Act,  12480-12498.  12810-12818 Approval  of  the 

right  of  appeal  being  maintained  ; probability  that  the  general  result  of  the  appeals  is 

(lie  confirmation  of  the  rents  fixed  by  the  Court  below,  12499-12513.  12523-12529 

Instance  in  witness’ experience  of  a tenant  receiving  costs  in  an  appeal  case,  12514- 
12522. 

Variation  of  the  reductions  made  by  the  Court  in  the  rents  on  the  estates  with  which 

witness  is  connected  from  10  to  25  per  cent.,  1 2562-12566 Small  number  of  “ future 

tenancies”  in  witness’  part  of  the  country;  dr-agreement  with  Mr.  Trench’s  view  that 
all  “future  tenants ” should  be  brought  within  the  scope  of  the  Act  of  1881;  12^7^- 
12580.12833-12839. 

Statement  that  witness  very  seldom  resorts  to  dispossession  of  a tenant,  and  that 

legal  process  for  arrears  is  not  resorted  to  without  good  reason,  12581-12588 Details 

as  to  witness'  procedure  in  valuing  a farm,  it  always  having  been  based  upon  the  same 
principles  ; estimate  that  the  rent  ought  to  be  about  one-third  of  the  estimated  amount 
of  the  produce,  12589  et  seq. 

Practice  of  wicness,  when  calculating  a fair  rent,  to  always  allow  for  the  tenant’s 
occupation  interest,  his  system  being  to  make  the  allowance  proportionate  to  the  length 
of  time  the  tenant  had  been  in  occupation  ; belief  that  the  occupation  interest  is  generally 

allowed  for  by  Irish  landlords,  12613-12626.  12765  et  seq.  12804-12809 Grounds 

for  the  argument  that  witness  in  his  valuation  of  a holding  for  fair  rent  does  give  the 
tenant  credit  for  the  buildings,  12629-12663. 

. Evidence  to  the  effect  that  witness,  in  cases  of  increased  letting  value  due  to  tenants’ 
improvements,  divides  the  balance  that  remains  after  the  tenant  has  been  paid  for  his 

outlay  between  the  landlord  and  tenant  equally,  12705  et  seq. Probability  that  the 

fair  rents,  as  calculated  by  witness,  are  about  15  per  cent,  higher  than  the  rents  fixed  by 
the  Sub-Commissioners,  12722  et  seq. 

Impression  that  the  Sub-Commissioners  do  take  the  tenant’s  occupation  interest  into 
consideration  when  fixing  fair  rents,  12728-12748 Enumeration  of  the  various  land- 

lords associations  that  witness  has  subscribed  to,  he  being  a member  at  present  of  the 
Land  Agents’  Association  of  Ireland,  and  the  Landowners’  Association,  12757-12765. 

Disapproval  of  the  policy  of  the  Land  Act  of  1881,  as  it  went  too  far  in  abolishing  the 

landlords’  rights,  12782-12787 Reasonableness  of  the  prices  paid  for  tenant-right  on 

adjoining 
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Garvey,  Toler  R.  (Analysis  of  liis  Evidence)-— continued. 
adjoining  farms  being  included  under  “ all  the  circumstances  of  tlie  case,  holding,  and 
district”  under  Section  8 of  the  Act  of  1881  ; 12828. 

Gault  v.  Wilson.  Particulars  respecting  the  case  of  Gault  i>.  Wilson,  the  holding  having 
been  occupied  under  a fee-farm  grant  at  a rent  of  236/.,  whilst  Mr.  Gault,  as  tenant, 
paid  a fine  of  1,315?.,  or  twenty -five  years’  purchase  of  the  difference  between  the  old 

rent  and  the  new,  Bailey  1104-1139 Decision  of  witness  in  the  foregoing  case  that 

the  fine  should  be  taken  into  account  in  fixing  a fair  rent;  grounds  upon  which  this 
decision  was  over-ruled  on  appeal,  the  rent  fixed  by  witness  having  been  raised,  ib.  1 109- 
1138. 

Goats.  Objection  of  witness  to  the  tenants  keeping  goats  on  Lord  Bloomfield’s  and  other 
properties,  as  these  animals  are  very  destructive  to  plantations;  denial  of  the  Rev. 
W.  M,  Keogh’s  statement  that  witness’  bailiff  shot  some  goats,  Garvey  12023-12066. 

Grass  Seed.  Opinion  that  the  question  of  fair  rent  would  not  be  affected  by  the  kind  ol 
grass  seed  a farmer  put  in,  whether  the  better  and  expensive,  or  the  inferior  grasses, 
Cunningham  5250-5253. 

Greer,  Edward.  (Analysis  of  his  Evidence.) — Was  formerly  a solicitor,  and  has  been  legal 
chairman  to  a Sub-Commission  since  1881  ; is  at  present  delegated  to  eleven  of  the 
northern  counties,  8005-8011. 

Evidence  showing  that  witness  was  chairman  of  the  Commission  that  decided  the 
case  of  Adams  v.  Dunseath,  that  the  case  was  presented  to  the  Court  as  an  Ulster  tenant- 
light  holding,  and  the  house  and  improvements  were  therefore  awarded  to  the  tenant, 
but  that  it  was  not  so  represented  when  taken  before  the  Court  of  Appeal,  8012-8016. 

8125—8129 Examination  in  regard  to  sub-letting  ; suggestion  that  in  case  ol  trivial 

sub-letting  the  Sub- Commission  should  have  power  to  admit  tenants  at  discretion,  8017- 
8021.  8107.  8243-8245.  8266-8269. 

Example  of  a case  of  great  hardship  in  sub-division;  belief  that  there  is  not  so  much 
risk  of  harm  in  sub-division  a?  was  formerly  the  case,  but  nothing  under  ten  acres  would 

be  advisable,  8022-8030.  8167-8173.  8283-8316 Opinion  that  the  Commissioners 

should  be  entitled  to  fix  fair  rents  upon  town  parks,  8031-8034.  8122-8124.  8193- 


8195- 

Doubt  as  to  the  correctness  of  the  present  system  of  the  valuation  of  improvements ; 
suggestion  that  the  Ulster  tenants’  holdings  should  be  valued  in  their  entirety,  inclusive 

of°b  1 hidings,  8035-8038 Expediency  of  making  the  decision  ol  the  Sub-Commission 

final  in  all  questions  of  value  and  of  restricting  appeals  to  questions  of  law,  8039-8042. 

Views  of  witness  upon  the  question  of  fixing  rents  openly  in  Court;  reference  t'o  the 
number  of  agreements  made  during  the  sitting  of  the  Donoughmore  Committee  in  1882 
and  signed  by  tenants  in  ignorance  of  the  covenants  of  such  agreements,  8043,  8044. 

8131-8134.  8)77,  8178 Desirability  of  reducing  the  statutory  term  to  one  of  seven 

years,  8045-8048.  806 1-8063.  8157—8163. 

Concurrence  in  the  suggestion  that,  the  reports  of  the  Lay  Commissioners  should 
give  more  detailed  information  to  landlord  and  tenant,  8051-8054.  8153-8156 
Evidence  showing  that  in  purchases  under  the  Encumbered  Estates  Court  the  rents  have 
often  been  very  much  increased  immediately  after  those  purchases  ; example  in  the  case 
of  Adams  v.  Dunseath,  8055-8060. 


Anomaly  of  the  Rent  Redemption  Act  by  which  a man  who  had  a fee-farm  grant,  in 
1861  is  in  a different  position  to  a man  who  got  his  grant  before  that  date,  8064-807 1 

Statement  of  the  hardships  of  the  holders  of  perpetuity  leases  and  fee-farm  grants 

under  the  Rent  Redemption  Act,  by  which  all  the  tenants’ improvements  are  confiscated, 

8072-8078.  8086 Illustration  of  the  above-mentioned  hardships  in _ the  case  of 

McCrea  v.  Hamilton,  decided  on  the  authority  of  O’Hea  v.  Morrison,  m which  no 
allowance  was  made  for  the  tenant’s  improvements,  nor  for  a fine  of  1,560/.  which  be  had 
paid  ; explanation  of  a difference  of  opinion  between  witness  and  his  colleagues,  Mr. 
Jephcott  and  Mr.  Garland,  on  the  subject  of  this  fine,  8078-8085.  8200-8210. 

Examination  in  regard  to  mill-holdings;  expediency  of  fixing  fair  rents  on  such 

holdings,  8087-8099 Evidence  showing  that  by  the  Act  of  1881,  "'here  a tenant 

sub-lets  to  cottier-tenants,  as  is  frequently  the  case  in  U Ister,  he  is  excluded  from  the  Act ; 
opinion  that  this  sub-letting  should  not  thus  exclude  him,  8100-8106. 

Unimportance  of  presumption  in  legard  to  improvements  owing  to  the  obligation  of 
tenants  to  bring  proof  of  such  improvements,  exclusive  of  buildings  which  do  not  enter 
into  the  valuation  ; difficulties  which  arise  in  case  of  improvements  made  by  a tenant  s 

predecessors,  8108-8121.  8174-8176 -Concurrence  with  Mr.  Baileys  pioposJs 

respecting  future  procedure  in  noil-contentious  cases,  8130,  8131.  0135. 

Examination  respecting  the  procedure  of  witness  in  compensating  a tenant  for  improve- 
ments made  by  him;  opinion  that  in  two-thirds  of  the  cases  the  percentage  al  owed 
covers  the  whole  expenditure,  and  that  where  an  increased  letting  value  accrues  it  goes 
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Greer,  Edioard.  (Analysis  of  his  Evidence) — continued. 

to  the  landlord,  8136-8152.  8317-8319 Desirability  of  settling  a greater  number  of 

cases  out  of  Court,  8164-8166 Question  as  to  the  large  number  of  “ caretakers  ” iu 

Galway  who  owe  six  or  seven  years’  rent,  and  who,  unless  they  pay  off  that  arrear  within 
six  months,  can  never  redeem  and  become  “ present  tenants”;  suggestion  that  the  only 
remedy  for  these  cases  of  peculiar  hardship  would  be  for  Parliament  to  deal  with  them 
as  with  the  crofters,  8179-8192.  8224-8242. 

Belief  that  a fixed  specified  value  is  no  protection  to  an  incoming  tenant,  8190-8199 

Reference  to  the  numerous  cases  of  dispute  arising  from  the  reclamation  of  bog  land ; 

suggestion  that  such  cases  might  be  dealt  with  by  the  Chairman  of  the  Sub-Commission 
8216-8223 — —Statement  that  the  rents  paid  by  sub-tenants  are  higher  in  Antrim  owin^ 
to  the  houses  being  better,  8246-8257. 

Sufficiency  of  the  present  legislation  in  regard  to  labourers’  cottages  on  holdings, 

8258-8265 Information  as  to  the  orders  given  by  the  Court  during  the  first  two 

years  of  the  administration  of  the  Land  Acts  in  respect  of  labourers’  cottages;  belief  that 
the  sanitary  authority  had  power  to  enforce  such  orders,  8270-8282. 

[Second  Examination.]  Further  evidence  regarding  the  method  adopted  by  witness  in 
dealing  with  compensations  for  improvements  ; explanation  that  his  lay  colleagues  are 
left  absolutely  free  and  unfettered,  unless  any  legal  question  occurs,  and  that  their 

judgment  is  quite  independent  of  unofficial  valuation,  8320-8336 Opinion  that  fee- 

farm  grants  and  perpetuity  leases  stand  on  much  the  same  footing  as  regards  the 
decisions  of  the  Sub-Commissioners,  8337-8342. 

Further  reference  to  the  case  of  McCrea  v.  Hamilton;  supposition  that  the  lenant 

entered  into  the  agreement  with  a view  to  furthering  his  own  interest,  8343-8346 

Examination  as  to  the  grounds  for  the  opinion  of  witness  that  a great  number  of  agree- 
ments had  been  signed  by  tenants  in  ignorance  of  their  provisions;  admission  that  this 
opinion  was  founded  to  some  extent  on  the  untested  statements  of  the  tenants,  Ssa?- 

8358.  8643-8653. 

Argument  upon  the  question  whether  the  sitting  of  the  Donoughmore  Committee 
alarmed  the  Ulster  tenants,  and  was  the  cause  of  so  many  agreements  being  signed  out 

of  Court such  was  the  general  rumour,  8359-8367.  8382-8388.8758-8761- Detailed 

examination  showing  that  although  12,475  agreements  were  fixed  out  of  Courtduring  the 
sitting  of  the  Donoughmore  Committee  there  were  considerably  more  during  the  following 

year,  and  that  the  numbers  have  been  subject  to  great  variation,  8368-8381 Belief 

that  the  oath  of  a tenant  is  as  reliable  as  that  of  a landlord,  and  that  Irish  tenants 
are  not  untruthful  witnesses,  8389-8401. 

Inquiry  as  to  the  removal  of  Sub-Commissioners  from  one  district  to  another;  it  is 
very  exceptional  for  a Commissioner  to  be  removed  when  half  through  an  estate,  8402- 
8413— 7- ; Advisability  of  establishing  a rota  to  prevent  the  arbitrary  removal  of  Lay 

Commissioners,  8414.  8419 Expediency  of  confining  Commissioners  to  their  own 

districts,  8414-8418  Reference  to  the  power  of  a judicial  Commissioner  to  remove 
legal  Sub-Commissioners  from  district  to  district,  8420-8427. 

Evidence  showing  the  disadvantages  under  which  Commissioners  labour  owing  to  the 
dearth  of  reports  of  Land  Commission  decisions ; urgent  necessity  for  complete  authorised 
reports  of  cases  decided  by  the  Land  Commission  and  the  Court  of  Appeal,  8428-844  -, 
——Infrequency  of  cases  of  disagreement  between  witness  and  his  colleagues  ; power  of 

a Commissioner  to  report  his  dissent  on  the  Minute,  8446-8453 Desirability  of 

allowing  litigants  every  information  on  the  essential  points  of  their  cases,  8454-8458 
— —Necessity  for  consolidating  the  statutes  from  i860  to  the  present  tiihe,  and  of  making 
their  definitions  more  intelligible,  8459-8462. 

Further  reference  to  the  difference  in  the  decisions  of  the  Courts  as  to  whether  Adams 
v.  Dunseath  was  an  Ulster-custom  case ; statement  that  the  edict  in  that  case  is  only 

applied  to  custom  cases  in  regard  to  improvements,  8463-8480 Evidence  showing 

that  notwithstanding  the  Act  of  1870  relating  to  tenants’  improvements  was  acknow- 
ledged to  be  a failure,  and  the  Act  of  1881  was  passed  to  supply  a remedy,  both  Acts 
were  applied  conjointly  in  the  case  of  Adams  v.  Dunseath  to  the  disadvantage  of  the 
tenants,  8481-8497. 

Examination  as  to  the  intention  of  the  Legislature  in  regard  to  fixing  a true  value  on 
a tenancy;  opinion  that  the  true  value  was  intended  to  be  fixed  at  the  full  competitive 
price,  and  that  the  tenant  should  not  be  compelled  to  take  any  price  less  than  could  he 

obtained  in  the  market,  8498-8517 Reference  to  the  case  of  John  Robb  against  the 

trustees  of  the  Marquis  of  Downshire,  in  which  the  buildings  on  the  holding  'although 
improved  by  the  tenant,  were  taken  into  account  in  fixing  the  rent,  because  by  law  such 
improvements  were  unsuitable,  by  reason  of  their  high  value,  8518-8532.8762-8782. 
8855— 8861  Statement  that  in  fixing  rents  it  is  not  usual  to  allow  for  any  buildings 

made  by  the  tenant  unless  so  far  as  the  outlay  is  suitable,  8521-8532. 

Further  details  concerning  the  complicated  system  of  presumption  in  regard  to  im- 
provements ; opinion  that  if  a tenant  swears  that  certain  improvements  have  been  made 

by 
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Greer,  Edward.  (Analysis  of  his  Evidence) — continued. 

by  him,  the  onus  of  showing  the  contrary  should  lie  with  the  landlord,  8.533-8546 

Impossibility  of  a landlord  when  purchasing  an  estate  under  the  Landed  Estates  Court 
obtaining  a record  of  the  improvements  which  have  been  made,  8547-8549.  8637- 
8642. 

Consideration  of  the  injustice  to  the  tenant  of  the  present  system  in  regard  to  the 

apportionment  of  value  between  landlord  and  tenant,  8550-8562.  8571-8574 Belief 

that  to  insure  the  future  prosperity  of  Ireland,  tenants  should  be  given  every  encourage- 
ment to  improve  their  lands  ; possibility  of  telling  holdings  on  which  judicial  rents  have 

been  fixed  from  their  improved  appearance,  8563-8570.  8635,8636.8673,  8674 

Testimony  to  the  accuracy  of  Mr.  Bailey’s  paper  showing  the  exclusions  from  (air-rent 
provisions,  8575-8577. 

Peculiarity  of  the  arrangement  by  which  a landlord  gets  increased  rent  for  a farm 
in  the  vicinity  of  a county  road,  although  the  roads  are  kept  up  by  taxes  paid  by  the 

tenant,  8578-8592 Additional  information  as  to  the  difficulty  of  the  method  of 

valuing  land  apart  from  the  buildings  thereon  ; suggestion  that  the  whole  should  be 
included  in  the  valuation,  but  that  the  value  of  any  buildings  belonging  to  the  tenant 

should  be  afterwards  deducted,  8593-8604 Explanation  as  regards  the  considerations 

which  lead  to  the  fixing  of  fair  rents  ; that  the  fair  rent  is  fixed  on  the  basis  of  what 
would  be  paid  by  a solvent  person  taking  possession,  8605-8612. 

Belief  that  with  the  exception  of  old  rack-rents  and  those  fixed  by  purchasers  in  the 
Landed  Estates  Courts  rent  have  not  been  much  reduced  since  1870;  8612-8622.8827- 

8834.  8852-8854 Consideration  of  the  causes  which  have  led  to  so  few  applications 

for  fixed  rents;  desirability  of  enabling  every  tenant  to  apply  for  a fair  rent  except  in  the 
case  of  demesne  land,  8623-8634. 

Further  examination  on  the  question  of  sub-division;  belief  that  ten  acres  of  land  in 
the  West  of  Ireland  would  be  insufficient  to  support  a man  and  his  family,  8654-8664 

Advisability  of  leaving  cases  of  sub-division  where  the  interest  of  the  landlord 

would  not  be  prejudiced  to  the  discretion  of  the  Sub-Commission,  8665-8672. 

8728-8739 Evidence  showing  that  many  of  the  occupiers  of  small  holdings  in 

the  West  of  Ireland  depend  for  their  rent  on  the  earnings  of  their  children  in  service 

in  England  and  Scotland,  8675-8688 Opinion  that  in  many  instances  landlords 

have  raised  no  objection  to  sub-letting  until  the  tenant  has  applied  for  a fair  rent, 
8689-8691. 

Practicability  of  fixing  a rent  on  town  parks ; contention  that  an  agricultural  rent 

would  not  create  a tenant-right  on  such  holdings,  8692-8695.  8783-8803 Reference 

to  the  case  of  Mr.  Harper,  a solicitor  in  Belfast,  in  which  the  question  was  raised  as  to 
whether  vent  should  be  charged  on  buildings  erected  before  the  granting  of  the  lease, 

8696-8703 Particulars  respecting  cases  in  which  landlord  and  tenant  had  borrowed 

money  for  drainage  purposes  from  the  Board  of  Works,  such  loans  being  payable  by 
instalments  charged  on  the  tenant’s  rent;  this  additional  rent  charge  continued  long  after 
the  loan  had  been  discharged,  8704-8710. 

Conclusion  that  the  revaluation  of  an  estate  has  never  tended  to  reduce  the  rent, 
871 1-8717 Details  of  the  case  of  Conyngham  v.  Boyle,  which  involved  a modifica- 
tion of  the  Ulster  custom,  8717-8722 Particulars  of  the  case  of  Mr.  Wilson  in 

County  Antrim,  in  which  a fair  rent  of  120Z.  fixed  by  the  Sub-Commissioners  was 
increased  to  130Z.  on  the  report  of  a Court  valuer  (Mr.  Jephcott),  8723-8727. 

Further  evidence  respecting  the  views  of  witness  on  sub-letting  ; contention  that 
sub-letting  should  not  prevent  a tenant  from  having  a fair  rent  fixed,  8740-8757.  8869, 

8870 Belief  that  the  decisions  of  different  Sub-Commissioners  as  to  fixed  rents 

are  not  so  much  at  variance  as  formerly ; competency  of  the  Sub-Commissioners  to 

declare  the  true  value  of  land  and  improvements,  8804-8814 Invariable  practice 

of  witness  to  make  the  tenant  pay  for  any  case  of  deliberate  deterioration,  8815-8817. 
8821. 

Desirability  of  decreasing  the  judicial  term  of  fifteen  years  to  one  of  seven,  8822- 
8826 — —Grounds  for  desiring  the  abolition  of  fixing  specified  value;  the  highest  tenant 

rights  exist  on  the  best  managed  estates,  8835-8846 Advisability  of  a return  of  the 

variations  of  rent  on  individual  holdings,  8847-8851  Reference  to  two  cases  of 

residential  holdings  on  which  rents  were  fixed  by  witness ; condition  required  as  to  their 
being  used  agriculturally,  8862—8868. 

Griffiths’  Valuation.  Disinclination  of  witness  to  take  Griffiths’  valuation  as  a safe 
guide,  it  being  only  suitable  for  rough  and  general  purposes,  Cunningham  5009-5030. 

5347-5349- 
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H. 

Harper  v.  Robbins.  Grounds  for  the  opinion  that  the  tenant  in  Harper  v.  Robbins  could 
not  claim  exemption  from  rent  in  respect  to  the  buildings ; explanation  that  a case  has 
been  staled  for  the  Court  of  Appeal  and  is  still  pending,  Bewle.y  1 1099-1  1112. 

Harrison,  Ca.pt.  J.  Statement  with  regard  to  the  cases  on  Captain  J.  Harrison’s  estate 
(where  the  tenants  came  to  the  Court  to  get  a fair  rent  fixed  after  having  agreed  to  a 
reduced  rent  with  the  landlord),  that  the  further  reduced  rents  were  fixed  by  the  Sub- 
Commission  after  careful  inspection  of  the  holdings,  MacAfee  5693-5700. 

Heard,  Edward.  (Analysis  of  his  Evidence.)  — Is  a County  Court  valuer,  assisting  Judge 
Neligan  at  Cork;  formerly  worked  with  Judge  Hamilton,  and  has  had  forty-five  years’ 
experience  in  farming,  9248-9254.  9350,  9351.  9641_9544-  9668-9672.  9856- 

9866. 

Detailed  information  respecting  the  proceedings  taken  in  making  a valuation  ; the 
values  of  each  field  are  scaled  roughly  on  the  spot,  and  credit  is  given  to  the  tenant  for 
any  improvements  made  by  him,  9255-9257.  9267-9275.  9339,  9340.  9738-9744- 

9906-9910.9925-9929.  9037-9939 Explanation  of  the  method  adopted  in  valuing 

reclaimed  land,  by  which  property  proved  by  the  Ordnance  maps  to  have  been  reclaimed  as 
far  back  as  forty-eight  to  fifty  years  is  not  credited  to  the  tenant,  9257-9262.9315-9324. 
9411-9436.  9519-9530-  9745-9760.  9853-9855- 

Opinion  that  two  valuers  should  be  sent  to  make  valuations,  9263-9266.  9312-9314. 

9493.  10043-10046 Practice  of  the  County  Court  judge  to  consider  the  details  of  the 

report  submitted  by  the  valuer  previous  to  hearing  the  evidence  of  the  landlord  and  tenant, 

9276-9286.  9382-9385.  9852 Evidence  showing  that  Judge  Neligan  frequently 

considers  the  ca<e  for  some  days  before  giving  a decision,  and  that  such  decision  is  not 
always  in  accordance  with  the  report  of  the  valuer  ; reference  hereon  to  Judge  Shaw’s 
method  of  procedure,  9287-9294.  9300-9305. 

Infrequency  of  cases  in  which  the  valuer  is  requested  by  the  judge  to  make  a 
re-valuation  ; instance  of  a boundary  case  in  which  witness  was  sent  back  three  times  to 

value  the  property,  9306-9311.  9945-9947 Statement  that  the  evidence  taken  in 

Court  rarely  alters  the  facts  brought  before  the  valuer  on  his  inspection,  9295-9299. 
9386-9388. 

Discussion  as  to  the  fairest  method  of  making  a valuation  in  regard  to  buildings  ; 
practice  to  make  a note  of  the  buildings  on  a farm  but  to  place  no  value  on  those 
which  are  claimed  by  the  tenant,  9325-933°-  9337,  9338-  9404-9410.  9761-9783-  99 1 1— 

99 1 5-  9940-9944 Belief  that  improvements  are  generally  made  by  the  tenant,  and 

that  the  passing  of  the  Land  Act  has  given  the  landlord  less  interest  than  ever  in  making 
any. 9331-9336- 

Statement  that  prices  enter  into  account  in  making  a valuation ; capability  of  witness 
to  judge  the  question  of  prices  by  his  experience  on  his  five  farms,  9341-9349.  9561- 

9565.  9965-9968.  10067-10070 Reference  to  the  downward  tendency  of  prices  since 

1879;  opinion  that  this  would  have  the  effect  of  reducing  rents  fixed  by  the  Land 
Commission  from  1881  to  1884;  9352-9362.  9459-9461. 

Examination  as  to  cases  in  which  rents  are  fixed  by  agreement ; when  brought  into 

court  such  rents  are  mostly  reduced,  9363“937°-  945179459-  9580-9583 Discussion 

as  to  the  desirability,  for  certain  reasons,  of  shortening  the  statutory  term  of  fifteen 
years ; belief,  however,  that  it  would  have  a tendency  to  unsettle  tenants,  and  might 
lead  to  neglect  of  their  lands  during  the  last  years  of  the  term,  9371-9377.  9566-9577. 
9591-  97°7-9712-  10013,  10014.  10047-10058. 

Infrequency  of  cases  of  wilful  deterioration ; instance  of  a case  in  which  a tenant’s 
rent  was  raised  owing  to  wilful  deterioration  being  proved  against  him,  9378-9381.9572- 
9377 Evidence  showing  that  there  is  usually  a great  difference  between  the  valua- 

tions given  by  the  landlord’s  and  the  tenant’s  valuers,  9389-9394.  9886- 

9888.  9960,  9961 Statement  that  a tenant  generally  pays  a valuer  a guinea 

per  day,  and  that  a valuer  employed  by  a landlord  receives  three  guineas  daily,  9395- 
94°3- 

Experience  that  it  is  exceptional  for  a landlord  to  contribute  towards  drainage ; in 
some  instances  no  allowance  can  be  made  the  tenant  for  drains  because  he  has  allowed 

them  to  become  choked,  9437-945°-  95877959°-  10059-10066 Impossibility  of 

taking  into  consideration  a competition  rent  in  fixing  a fair  rent ; practice  of  witness  to 
allow  the  landlord  about  two-fifths  of  the  gross  produce  on  a dairy  farm  and  one-third 
on  a tillage  farm,  9462-9469.9531-9540.  9673-9677-  9690-97°3-  9989-9995-  10071- 
10076. 

Reference  to  two  exceptional  cases  in  which  specified  value  was  fixed  at  five  and  seven 
years’  rent,  respectively,  on  farms  which  had  greatly  deteriorated  ; in  some  cases  twenty- 

two 
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Heard,  Edward  (Analysis  of  his  Evidence) — continued. 

two  and  even  forty  years’  purchase  are  given,  9470-9485.  9613-9637 Examination 

as  to  the  cause  of  so  many  cases  being  transferred  from  the  County  Court  to  the  Lanu 
Commission  ; probability  that  it  is  owing  to  the  objection  of  the  landlords  to  having 

but  one  valuer,  9486-9492.  9603-9612 Suggestion  that  it  would  be  an  advantage  if 

cases  were  heard  in  Court  prior  to  the  valuer’s  inspection  of  the  property,  9434“ 

9499-  . . , . f 

Adequacy  of  the  present  system  ot  fixing  fair  rents ; opinion  as  to  the  rarity  ot 

divergencies  in  the  Sub-Commissioners’  views,  9500-9507 Disapproval  of  moving 

valuers  from  district  to  district,  9508-9510 Explanation  that  witness  is  paid  tor 

such  days  as  he  is  acting  as  valuer,  but  receives  no  permanent  salary,  95t3“9o1^*  993°~ 
oqofi  ——Experience  of  witness  as  to  the  effect  on  his  farms  of  the  fall  in  prices,  and  the 
oreat  increase  in  the  cost  of  labour  during  the  last  forty-five  years  ; belief  that  the  cost 
of  labour  does  not  affect  small  farmers,  9545-9560*  9578*  9584“9586* 

Attention  of  witness  called  to  the  large  number  of  appeals  that  have  been  made  ; they 

are  more  numerous  than  he  had  supposed,  9592-9602 Opinion  that  a tenant  should 

be  allowed  to  get  the  highest  price  he  can  for  his  tenancy,  provided  that  the  landlord 
does  not  object  to  the  assignee,  9638-964 1 . 

Further  reference  to  the  farms  in  the  possession  of  witness;  judicial  rents  are  fixed 
on  two,  one  is  held  on  lease,  one  on  a yearly  tenancy,  and  one  is  owned  by  witness 

0640-9657 Information  respecting  the  abatements  witness  has  allowed  his  tenants, 

06*8-0667 Evidence  showing  that  many  of  the  rents  reduced  by  witness  were  the 

old  competition  rents  that  prevailed  befoie  the  Act  of  1870;  9678-9689.  9704-9706. 
9867-9875. 

Practicability  of  making  the  decision  of  the  Sub-Commission  Court  final  in  the  case 

of  an  appeal  respecting  a fixed  rent,  9713-97' 6 Examination  regarding  the  difference 

in  the  form  of  report  used  by  the  Sub-Commission  and  that  in  use  in  the  County  Court, 
9717-9727. 

Proximity  of  roads  to  a farm  not  taken  into  account  in  the  valuation,  though  an 
allowance  is  made  to  the  tenant  where  a farm  is  difficult  of  approach,  9727-9737 
Consideration  given  to  external  fences  and  roads  in  making  a valuation,  but  no  allowance 
made  for  internal  fences  and  gates,  9784-  9812.  9948-9959. 

Further  information  as  to  the  method  pursued  in  compensating  a tenant  for  improve- 
ments in  ihe  soil,  reclamation,  and  drainage;  example  showing  that,  as  a rule,  a tenant 
is  o-iven  5 per  cent,  interest  on  his  expenditure,  9813-9851 . 9975-9983*  10026-10037 
—Statement  that  witness  is  permitted  to  act  privately  as  valuer  in  addition  to  his 
County  Court  duties  at  Cork, and  frequently  values  for  landlords  in  the  Sub-Gommiseion 
Court  | reference  to  an  instance  in  which  a rent,  valued  by  witness  for  the  landloid,  was 
reduced  by  from  5 to  7!  per  cent,  by  the  Sub-Commission  Court,  9876-9905.  9962-9964. 
9968-9974. 

Question  as  to  the  effect  of  the  weather  on  a valuation;  belief  that  it  might  influence 
an  inexpert  valuer,  but  that,  as  a rule,  extreme  weather  IS  avoided  9916-9921  — 
Explanation  that  the  lime  taken  in  making  a valuation  depends  entirely  upon  he  class 

ol  land  to  be  valued,  0022-0924 Opinion  that  a tenant  is  not  entitled  10  the  whole 

advantage  of  his  improvements  because  of  the  landlord’s  interest  111  the  latent  capacity 
of  the  soil,  99S0-9982.  . 

Statement  that  it  is  the  practice  to  take  water  supplies  into  account  in  makmg  a 

valuation  qq84-qq87 Competency  of  witness  to  fix  a fair  rent,  if  necessary,  on  a 

town. 5, * 9996-9999 Advisability  of  fixing  fa  r rents  on  farms  which  were 

oiiginally  mill-holdings  but  on  which  the  mills  have  fallen  into  disuse,  10000-10004. 

Examination  as  to  the  desirability  of  fixing  fair  rents  in  eases  of  sub-letting ; belief 
that  in  many  instances  fair  rents  ought  to  be  fixed,  but  not  rn  the  ease  oi  middlemen 
who  often  receive  from  their  sub-tenants  rents  far  out  ot  proportion  to  those  they  pay 
themselves,  10005-10012. 

Reference  to  .lie  increased  facility  with  which  cases  are  novv  conducted  by  the 

Sub-Commission,  ioo15-iooi8 Attention  of  witness  called  to  the  difficulty,  under 

the  present  system,  of  making  a valuation  without  charging  rent  upon  a tenant  for  Ins 
improvements,  10019-10042. 

p??vided  that  he  used  it  lor  his  own  occupation  F,tzGM°r, ^37-3=38.  Uefimtion 

of  -I  home  farm  as  one  that  is  not  mainly  woiked  lor  profit,  Bewleij  11005. 

Description  of  home  farm  as  excluded  from  the  fair  rent  provisions  of  the  Act, 

App.  681. 

_ r Improvements  : 
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I. 

Ini  PRO  VEMENTS  : 

1.  Expenditure  upon  Improvements  on  Holdings  in  Ireland  mainly  by  the 

Tenants. 

2.  Conditions  necessary  in  order  that  Tenants  may  claim  for  Improvements 

and  may  establish  their  Right  to  any  Allowance  in  respect  thereof  when 

Fair  Rents  are  being  fixed. 

3.  Rules  and  Procedure  generally  of  the  Sub- Commissions  as  regards  the 

Valuation  of  Improvements  and  the  Question  of  Allowance  to  the  Landlord 

or  Tenant,  respectively. 

4.  Statutory  Provisions  and  Legal  Decisions  by  which  the  Sub-Commissioners 

are  guided. 

5.  Case  of  Adams  v.  Dunseath:  Great  Importance  thereof. 

6.  Difficulties  of  Proof  in  the  case  of  Tenants  rather  than  of  Landlords. 

7.  Presumption  as  to  Improvements  in  the  absence  of  Evidence:  Question 

whether  the  Presumption  should  not  always  be  in  favour  of  the  Tenant , 

subject  to  proof  by  the  Landlord. 

8.  Suggestions  as  to  the  Allowance  for  Improvements  being  publicly 

recorded. 

9.  Varying  Character  and  Value  of  Tenants’  Improvements  : Expediency  of 

the  fullest  encouragement  in  the  matter. 

10.  Conclusions  and  Recommendations  of  the  Committee. 

1.  Expenditure  upon  Improvements  on  Holdings  in  Ireland  mainly  by  the 

Tenants : 

Rule  throughout  Ireland  that  improvements  are  made  by  the  tenants,  though,  outside 
Ulster,  the  latter  are  frequently  at  a great  disadvantage  through  not  having  records  on  the 

subject,  Bailey  1459-1470 Practice  in  the  case  of  English  managed  estates  in 

Ireland  as  to  the  improvements  being  made  and  maintained  by  the  landlords;  credit 
given  them  in  respect  thereof,  though  the  maintenance  may  have  been  neglected,  ib. 
2380-2388. 

General  custom  of  the  country  for  the  tenant  to  maintain  all  the  improvements  and  do 
the  repairs,  it  being  a hardship  that  he  should  have  to  prove  them  ; opinion  that  thev 
should  be  assumed  to  be  the  property  of  the  tenant,  Bayly  4047-4066. 

Statement  that  improvements  in  Ireland  are  generally  done  by  the  tenants  unaided, 
but  that  on  many  estutes  the  landlords  do  the  improvements,  as  on  those  of  Lord 
Leconfield,  the  Duke  of  Devonshire,  and  the  Duke  of  Leinster,  Cunningham  4895-4905. 

4940-4952 Belief  that  improvements  are  generally  made  by  the  tenant,  and  that  the 

passing  of  the  Land  Act  has  given  the  landlord  less  interest  than  ever  in  making  any 
Heard  9331_9336-  0 

Custom  of  the  landlords  of  the  estates  with  which  witness  has  been  connected  to  con- 
tribute towards  the  tenants’  improvements,  before  the  Land  Act  of  1881  ; statement  that 
the  tenants  have  done  all  the  improvements  since  that  Act,  Garvey  1 1881-1 1000. 
12020-12022.  12168-12171.  12271  ct  seq. 

2.  Conditions  necessary  in  order  that  Tenants  may  claim  for  Improvements  and 

may  establish  their  Right  to  any  Allowance  in  respect  thereof  when  Fair 

Rents  are  being  fixed : 

Regulation  as  to  the  tenant’s  claim  for  improvements,  where  the  valuation  is  not 
under  io£  a year,  being  specified  on  the  back  of  the  originating  notice,  though  he  is 
not  excluded  from  claiming  if  he  serves  the  landlord  with  notice  a reasonable  time  before 
the  hearing,  Fitzgerald  47-49.  444-446. 

Frequency  of  inaccurate  and  inadequate  claims  for  improvements  being  made  on  the 

Schedules,  the  tenants  being  under  much  disadvantage  as  regards  any  rectification 
thereof,  Bailey  1266-1278 Proof  required  before  witness  in  Court  as  to  the  owner- 

ship of  improvements  generally  by  the  tenant,  before  they  are  inspected  by  the  lay 
Commissioners ; frequent  difficulty  of  legal  proof  in  the  case  of  reclamations,  &c  ib 
J 532- « 554-  ’ 

Exclusion  of  the  tenant  from  allowance  for  improvements  if  he  has  not  set  them  forth 
in  the  notice  or  if  he  has  supplied  inaccurate  particulars  ; great  difficulty  under  which 
lie  labours  on  this  score,  Bailey  1572-1584 Doubt  as  to  the  origin  of  the  require- 

ment that  the  tenant  must  specify  on  his  notice  a list  of  the  improvements 
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Improvements — continued. 

2.  Conditions  necessary  in  order  that  Tenants,  fyc. — continued. 

Way  in  which  it  may  be  allowed  to  tenants  to  claim  improvements,  if  they  hav 

omitted  to  do  so  on  the  originating  notice,  Bayly  3627,  3628.  3788-3796 Instances 

of  refusal  of  allowance  for  tenants’  improvements  through  their  not  being  stated  on  the 
originating  notice;  legal  prohibition  upon  allowance  when  not  so  stated,  ib.  4000-4006 

Advantage  of  some  provisions  for  preventing  injustice  to  tenants  through 

omission  to  claim  improvements  on  the  originating  notice,  ib.  4007-4011. 

Absence  of  any  obligation  upon  the  landlord  to  set  forth  his  improvements  on  the 
ori (Tinatin a-  notice  ; belief  that  at  first  it  was  not  necessary  for  the  tenant  to  do  so, 
Bayly  4136-4139. 

Number  of  cases  in  which  tenants  have  made  improvements  but  have  not  claimed  for 
them  ; impossibility  of  allowing  for  improvements  that  have  not  been  proved  in  court, 

ilf acJ/ee  5385-5397.  54 67-5472- 

Occurrence  of  cases  in  which  hardship  has  accrued  to  the  tenant  by  the  omission  of 
improvements  from  the  originating  notice  ; power  of  the  tenants,  however,  to  appeal  and 
have  the  omitted  improvements  considered  by  the  Land  Commission,  Bewley  10429- 


10433- 

3.  Rules  and  Procedure  generally  of  the  Sub- Commissions  as  regards  the  Valuation 
of  Improvements  and  the  Question  of  Allowance  to  the  Landlord  or  Tenant, 
respectively : 

Information  wiih  respect  to  the  rules  and  procedure  in  connection  with  claims  for 
improvements  and  the  means  adopted  by  the  Sub-Commissioners  and  Court  Valuers  in 
order  to  arrive  at  the  amount  to  be  allowed,  Fitzgerald  441-493 — — Separate  valuation 
by  the  Sub-Commissioners  of  the  improvements,  a deduction  being  allowed  in  respect  ot 
those  which  are  made  by  the  tenant,  though  the  amount  of  such  allowance  is  not  made 
known  to  the  latter  when  the  judicial  rent  is  fixed,  ib.  534-566.  578,  579. 

Evidence  taken  by  the  Sub-Commission  Court  from  each  party  as  regards  improve- 
ments and  their  value,  with  reference  to  the  allowance  to  be  made  on  this  score  to  the 

tenant  in.  fixing  the  fair  rent,  Bailey  668-676 Explanation  with  reference  to  the 

questions  taken  into  consideration  in  dealing  with  tenants’  improvements  of  different 

kinds  and  the  allowance  made  in  cases  of  drainage,  &c.,  ib.  1665-1677 Claims  now 

allowed  to  be  made  for  improvements  made  since  1870  ; frequent  disallowance  on  the 


score  of  date,  fS.  1939-1943-  _ .... 

Great  variety  of  conditions  and  circumstances  taken  into  consideration  in  deciding 
tenants’  claims  for  improvements ; frequency  of  contribution  by  landlords,  whilst  temporary 
remission  of  rent  is  sometimes  allowed,  Bailey  1956.  1966-1982. 

Information  with  further  reference  to  the  process  in  calculating  the  allowance  or  per- 
centage to  the  tenant  for  his  expenditure  on  improvements,  any  increased  letting  value 
above°such  percentage,  but  not  the  increased  letting  value,  going  to  the  landlord,  Bailey 
2691-2713.  2764,  2765.  2780-2787. 

Course  pursued  by  witness’  Sub-Commission  in  valuing  tenants’  improvements,  these 
being  frequently  reduced  in  court,  Doyle  2872.  2889-2892. 

Full  note  taken  by  the  lay  Sub-Commissioners,  when  on  the  land,  of  all  improve- 
ments which  are  marked  on  the  map  (those  claimed  by  the  tenant  being  set  out  on  the 

originating  notice),  Bayly  3534-  3546-355° Particulars  as  to  the  course  adopted  by 

wimess  in  valuing  the  various  classes  of  improvements,  viz.,  reclamation,  draining, 
fencing  and  building,”  and  as  to  the  evidence  obtained  from  tenants  in  respect  thereof, 

ib  2*85-3618.  3637  et  seg. ; 3735  et  seq. Information  as  to  the  practice  of  witness  in 

valuing  land  with  reference  to  its  capabilities  of  improvement  and  reclamation  and  in 
making  allowance  to  the  landlord  for  improvability,  the  tenant  being  credited  only  with 
the  actual  improvements  made  by  him,  ib.  3930-3975. 

Frequent  injury  to  tenants  in  getting  only  partial  compensation  for  improvements  or 
in  fretting  none  at  all;  corresponding  gain  to  the  landlords  in  such  cases,  Bayly  4015- 

ao20  4126-4130 Examination  to  the  effect  that  witness  gives  value  to  the  landlord 

for  what  the  land  is  worth  in  its  wild  state  according  to  its  soil  and  improvabihty,  regard- 
ed of  the  rent,  but  that  he  makes  allowance  to  the  tenant  for  all  further  increase  of 
value  through  improvements  or  expenditure  by  him,  ib.  4080-4 125.  4 154-4] 4210- 

...  .2  4263-4267 Dilt'erent  practice  apparently  of  Mr.  W.  F.  Bailey  and  Mr.  Doyle 

as  compared  with  the  foregoing  practice  of  witness ; obligation  upon  him  to  follow  the 
ruling  of  his  legal  Sub-Commissioner  on  legal  points  only,  ib.  4080-4125.  4212  4217. 
4240-4242.  ....  , 

Fxnlanation  respecting  the  practice  of  witness  in  dealing  with  minor  improvements  by 

tenants  bv  allowing  them  a percentage  upon  the  outlay,  Bayly  4243-4262 Fairness 

“ giving  the  increased  letting  value  to  the  tenant,  all  the  improvements  being,  as  a rale, 
made  by  him,  ib.  4268-4271.  „ Practice 

0.122.  5 L - 
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Im  PRO  VEMEN  TS — continued . 

3.  Rules  and  Procedure  generally  of  the  Sub- Commissions,  fyc. — continued. 

Practice  of  witness  when  Assistant  Commissioner  to  deal  alike  with  larger  and 
smaller  improvements  by  tenants,  subject  to  the  rule  of  their  being  excluded  if  not 

proved  in  Court,  Cunningham  4496,  4497 Frequent  allowance  by  witness  of  5 per 

cent  upon  the  tenant’s  outlay,  this  fully  representing  the  increased  letting  value  through 
his  improvements ; very  general  allowance  also  to  the  tenant  of  any  excess  above  5 per 
cent.,  as  in  exceptional  cases,  ib.  4498-4506. 

Explanation  as  to  witness’  views  on  the  question  of  improvability  ; agreement  with 
the  principle  laid  down  by  Mr.  Bailey  that  in  dealing  with  increased  retting  value,  and 
the  interest  that  ought  to  be  allowed  to  the  tenant  for  it,  the  controlling  element  is  the 

durability  of  the  improvement,  Cunningham  4534-4544 Grounds  for  the  opinion 

that,  although  5 to  8 per  cent,  is  a fair  allowance  upon  tenants’  improvements  on  the 
land,  5 per  cent,  would  be  too  high  an  allowance  to  give  the  landlord  for  the  repair  of  a 
house,  ib.  5030-5038. 

Practice  of  witness  in  fixing  fair  rents  to  protect  the  tenants’  improvements  as  much 
as  possible;  difficulty  of  increasing  the  annual  letting  value  on  the  average  Irish  farm 
without  great  expenditure,  except  in  the  case  of  very  wet  or  peaty  Cunningham 

5 1 33“ 5 >54 Statement  that  witness  has  dealt  with  all  improvements  on  the  same 

principle,  not  having  made  any  distinction  between  major  or  minor  improvements, 
ib.  5 '5^-5' 54- 

Evidence  to  the  effect  that  when  a tenant’s  improvement  has  added  more  than  5 per 
cent,  to  the  letting  value  of  the  land  the  landlord  gets  the  benefit  of  the  increased  value 
beyond  the  amount  that  repays  the  tenant  the  cost  of  producing  it,  MacAfee  5373, 5374. 

5473-54 97 Reiteration  of  the  statement  that  it  is  the  practice  in  (he  case  of  tenant’s 

improvements  to  give  the  landlord  the  whole  of  the  increased  value  that  accrues  after  the 
tenant’s  expenditure  has  been  met;  opinion  that  the  tenant  is  entitled  to  the  greater 
part  of  the  increased  value,  ib.  5634-5644.  57 1 5-57*9-  5758-5782.  5932-5948. 

Practice  of  the  Sub-Commissioners  to  let  the  balance  of  the  increased  letting  value  due 
to 'improvements  go  to  the  landlord  after  making  fair  allowance  to  the  tenant;  rarity 
of  cases,  however,  in  which  there  is  any  balance  for  the  landlord,  Doyle  7366-7414. 
75I6-7537-7587-7590. 

Explanation  as  to  the  method  by  which  witness  arrives  at  the  fair  rent  of  a holding; 
statement  that  proved  improvements  are  always  protected  in  the  rent,  Roberts  7716-7738 

Invariable  practice  of  witness  to  allow  tenants  sufficient  percentage  to  fully  cover 

improvements  made  by  them,  ib.  7751. 

Practice  in  cases  of  appeal  to  defer  to  the  decision  of  the  Court  below  as  to  which 

improvements  belong  to  the  landlord  and  which  to  the  tenant,  Roberts  7868-7874 

Evidence  showing  that  where  the  value  of  the  improvement  is  less  than  the  cost  the 

tenant  is  allowed  the  whole  benefit,  ib.  7888-7895 Detailed  examination  as  to  the 

practice  of  witness  in  dealing  with  cases  in  which  the  improvements  made  by  the  tenant 
have  increased  the  jetting  value  of  the  land;  the  tenant  is  given  the  full  benefit  of  the 
expenditure,  ib.  7896-7924. 

Doubt  as  to  the  correctness  of  the  present  system  of  the  valuation  of  improvements ; 
suggestion  that  the  Ulster  tenants’  holdings  should  be  valued  in  their  entirety,  inclusive 

ol  buildings,  Greer  8035-8038 Examination  respecting  the  procedure  of  witness  in 

Compensating  a tenant  for  improvements  made  by  him  ; opinion  that  in  two-thirds  of  the 
cases  the  percentage  allowed  covers  the  whole  expenditure  and  that  where  an  increased 
letting  value  accrues  it  goes  to  the  landlord,  ib.  8136-8152.  8317—8319. 

Further  evidence  regarding  the  method  adopted  by  witness  in  dealing  with  compensa- 
tions for  improvements  ; explanation  that  his  lay  colleagues  are  left  absolutely  free  and 
unfettered  unless  any  legal  question  occurs,  and  that  their  judgment  is  quite  independent 

of  unoffici.il  valuations,  Greer  8320-8336 Consideration  of  the  injustice  to  the  tenant 

of  the  pr>  sent  system  in  regard  to  the  apportionment  of  value  between  landlord  and 
tenant,  ib.  8550-8562.  8571-8574. 

Information  as  to  the  method  pursued  in  the  Cork  County  Court  in  comnensatiii<r  a 
tenant  for  improvements  in  the  soil,  reclamation,  and  drainage;  example  showing  that,  as  a 
rule,  a tenant  is  given  5 per  cent.interestonhis  expenditure.  Heard  9813-9851. 9975-0083. 
10026-10037  Opinion  that  a tenant  is  not  entitled  to  the  whole  advantage  of  his 
improvements  because  of  the  landlord’s  interest  in  the  latent  capacity  of  the  soil  ib 
9980-9982- — Attention  of  witness  called  to  the  difficulty,  under  the  present  system  of 
making  a valuation  without  charging  rent  upon  a tenant  for  his  improvements,  ib.  loom- 
10042.  y 

Evidence  as  to  the  identity  of  view  between  witness  and  Lord  Justice  FitzGibbon  as 
regards  the  apportionment  of  the  residue  of  the  inproved  letting  value  after  due  allow- 
ance has  been  made  to  the  tenant  for  the  improvements,  Bewley  10198-10205.  10207 

et  set]. Practice  of  witness  in  allowing  for  improvements  to  ascertain  what  the  present 

value 
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Improvements — continued. 

3.  Rules  and  Procedure  generally  of  the  Sub- Commissions,  fyc. — continued, 
value  of  the  improvements  is  and  to  settle  the  rent  in  respect  to  it,  giving  such  a sum  as 
will  ensure  that  the  tenant  is  not  rented  on  the  value  of  his  improvements,  Beioley  10560 
et  seq. 

Practice  of  witness  to  give  the  tenant  full  interest  on  his  outlay  for  improvements, Neligan 

11468-11471.  11544-1  1546.  11535  et  seq. Rough  estimate  that  in  cases  of  increased 

lettino-  value  due  to  tenants’  improvements  any  balance  that  may  remain,  afier  an  allow- 
ance of  not  less  than  5 per  cent,  has  been  made  to  the  tenant,  is  divided  in  the  propor- 
tion of  about  three-fourths  to  the  tenant  and  one-fourth  to  the  landlord,  ib.  11635-1 1654. 
11784-11801. 

Endeavour  of  witness  when  valuing  a tenant’s  improvements  to  allow  the  tenant  an 
ample  percentage  on  the  cost  of  his  improvements ; doubt  how  the  balance  of  the 
increased  letting  value  is  dealt  with  by  the  Sub-Commissioners,  Garvey 1 1906,  11907. 

] 2172-12190 Contention  that,  in  witness’  experience  rent  is  never  put  upon  the 

tenants’  improvements,  but  that,  on  the  contrary  an  allowance  is  made  when  fixing  the 
rent  for  the  tenant’s  occupation  interest,  ib.  12271-12331. 

Evidence  to  the  effect  that  witness,  in  cases  of  increased  letting  value  due  to  tenant’s 
improvements,  divides  the  balance  that  remains  after  the  tenant  has  been  paid  for  his 
outlay  between  the  landlord  and  the  tenant  equally,  Garvey  12705  et  seq. 

Practice  of  witness  to  give  the  tenant  three-fifths  and  the  landlord  two-fifths  of  any 
increased  letting  value  due  to  tenant’s  improvements  that  may  remain  after  the  tenant 
has  been  allowed  about  5 percent,  upon  his  outlay,  Barnes  12867-12872. 


4.  Statutory  Provisions  and  Legal  Decisions  by  which  the  Sub- Commissioners 
are  guided: 

Explanatory  statement  with  reference  to  the  provisions  of  the  8th  section  (Sub- 
Section  9)  of  the  Act  of  1881  as  regards  allowance  for  tenants’  improvements  when  not 
personally  compensated  for;  particulars  hereon  of  the  decisions  of  the  Court  of  Appeal 
upon  the  five  questions  of  law  raised  in  the  case  of  Adams  0.  Dunseatb,  Bailey  740. 
748-867. 

Consideration  of  certain  provisions  in  the  Acts  o.  1870  and  1881  upon  the  subject  of 
improvements  in  connection  with  the  question  of  allowance  to  the  tenant  (in  the  lent) 
in  respect  thereof;  that  is  when  he  has  not  been  already  paid  or  compensated  therefor 

by  the  landlord,  Bailey  i486.  1531 Disallowance  of  claim  for  tenant’s  improvements 

if  the v are  not  suitable  to  the  holding  or  are  in  excess  of  what  is  required,  even  though 
they  increase  the  letting  value;  reference  hereon  to  the  decision  in  the  case  of  Robb  v. 
the  Marquess  of  Downshire,  ib.  1585-1590. 

Particulars  of  the  cases  of  O’Neill  v.  Cooper  and  Dyas  v.  Scott,  showing  that  rent  was 
nut  upon  improvements  made  by  the  tenants  under  previous  leases  ; effect  hereon  of  the 

decision  in  the  case  of  Adams  v.  Dunseath,  Bailey  2399-2474 Case  of  Dyas  v.  Scott 

further  adverted  to  with  reference  to  the  question  whether  the  lease  was  not  adequate 
compensation  for  any  improvements  made,  ib.  2634-2644. 

Details  of  the  cases  of  Massareene  v.  Kelly  and  O’Kelly  v.  Kelly  in  both  of  which 
the  principle  evolved  in  Adams  v.  Dunseath  as  to  the  conjoint  reading  of  the  Acts  of 
1870  and  1881  was  applied,  FitzGibbon  3434~3437- 

Effect  of  the  Act  of  1870  to  give  the  tenant,  for  the  first  time,  a special  property  in 
his  improvements,  subject  to  certain  exceptions  111  the  4th  section  of  the  Act : provision 
in  the  Act  of  1881  for  the  tenant  to  have  a fair  rent  fixeJ,  no  rent  being  assessed  on 
improvements  made  by  the  tenant  or  his  predecessors  in  title,  Beioley  10192  et  seq. 

Evidence  to  the  effect  that  the  principle  that  a tenant  might  be  compensated  for  his 
improvements  by  ihe  use  and  profit  of  them  for  a certain  tune  is  not  now  recognised ; 
definition  of  “ emjoyment  of  improvements  as  being  m possession  of  them,  although 
the  eniovment  of  the  improvements  made  during  the  currency  of  a tenancy  from  year  to 
year  does  compensate  to  some  extent,  Beioley  11218  et  seq.-- -Statement . that  any 
improvements  made  during  the  occupancy  of  a lease  are  excluded  from  the  rent  ; 
belief  that  on  the  expiration  of  the  lease  also  the  improvements  are  exempted  from  rent, 
ib.  11242  et  seq. 

List  of  important  cases  in  the  Courts  on  the  subject  of  improvements  and  the  claims  of 
tenants  in  respect  thereof,  App.  667. 

5 Case  of  Adams  v.  Dunseath:  Great  Importance  thereof : 

Unanimous  decision  of  the  Court  of  Appeal  (Adams  ».  Dunseath)  that  the  meaning 
to  be  attached  to  the  word  "improvements”  was  that  given  lo  it  by  the  Act  of  1870, 

Bailev  704-761 Division  in  the  Court  of  Appeal  upon  the  question  of  improvements 

made  by  a tenant  or  by  his  “ predecessors  in  title  ; » judgment  of  the  major, ty  (font,  to 
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Impr  OVEMENTS — continued. 

5.  Case  of  Adams  v.  Dunseath  : Great  Importance  thereof- — continued, 
three)  that  a tenant  was  not  debarred  from  his  claim  because  of  a break  in  the  tenancy, 
Bailey  762-773. 

Importance  of  the  judgment  of  the  Court  of  Appeal  (Adams  v.  Dunseath)  as  to  certain 
restrictions  in  Section  4 of  the  Act  of  1870,  applying  to  a tenant’s  improvements  when  a 
fair  rent  was  being  fixed  ; dissent  of  Lord  Chancellor  Law  from  this  decision,  Bailey 

774-801.  834 Unanimous  decision  of  the  Court  of  Appeal  that  the  enjoyment  of 

improvements  under  a lease  is  not  compensation,  ib.  835-841. 

Judgment  of  the  Court  by  a majority  of  one  (Lord  Justice  FitzGibbon)  to  the  effect 
that  improvements  made  before  a lease  were  captured  by-  the  lease  and  belonged  to  the 
landlord  ; modification  of  the  foregoing  judgment  by  the  decision  in  the  case  of  Walsh  v. 
Limerick,  Bailey  84  2-857. 

Further  explanations  in  connection  with  the  case  of  Adams  v.  Dunseath  and  the  effect 
of  the  decision  in  giving  to  the  landlord  the  whole  of  the  increased  letting  value  conse- 
quent upon  expenditure  by  the  tenant  upon  improvement,  Bailey  1187-1207.  1489. 1494. 
1498.  1531- 

Detailed  statement  respecting  the  faets  in  the  great  case  of  Adams  v.  Dunseath  ; 
evidence  showing  that  it  came  before  the  Court  of  Appeal  on  the  application  of  the  land- 
lord (Dunseath),  owing  presumably  to  his  dissatisfaction  with  the  fair  rent  fixed  for  the 
land  rented  by  Adams  by  the  Sub-Commission  and  subsequently  affirmed  by  the  Head 
■ Commission,  FitzGibbon  3139.  3315-3330 Enumeration  of  the  five  questions  sub- 

mitted by  the  Land  Commission  in  their  statement  of  the  above  case;  grounds  on  which 
the  Court  of  Appeal,  while  refusing  to  answer  these  questions,  consented  to  extract  and 
answer  the  purely  legal  matters  connected  therewith,  ib.  3331-3343. 

Evidence  showing  the  extreme  contentions  of  the  landlord  and  tenant;  the  Court  was 
unanimous  in  its  decision  against  the  tenant  on  his  contention  that  the  whole  increase  of 
the  letting  value  of  land  belongs  to  the  tenant  when  such  increased  value  is  brou»ht 
about  by  work  performed  by  him,  FitzGibbon  3344-3352. 

Decision  of  the  Court  of  Appeal  in  regard  to  the  first  question,  that  after  the  tenant 
has  been  recompensed  for  the  cost  of  any  improvements  made  by  him,  the  increased 
yearly  value,  if  any,  shall  be  assessed  between  landlord  and  tenant  at  the  judicial  dis- 
cretion of  the  Court  below;  extracts  read  hereon  from  judgments  by  Lord  Chancellor 
Law  and  Sir  Edward  Sullivan,  FitzGibbon  3352-3368. 

Details  of  the  second  question  in  Adams  v.  Dunseath,  relating  to  predecessors  in  title  ; 
reference  hereon  to  the  case  of  Bath  v.  Harberton,  tried  under  the  Act  of  1870,  in  which 
nearly  all  the  judges  held  that  a teneant  could  not  get  compensation  for  improvements 
made  before  the  lease,  FitzGibbon  3369-3371— Statement  that  four  judges  to  three 
were  of  opinion  that  Section  7 of  the  Act  of  1881  had  widened  the  effect  of  the  Act  of 
1870  in  regard  to  predecessors  in  title  and  gave  judgment  accordingly,  ib.  3372-3385. 

Examination  in  regard  to  the  third  question,  as  to  whether  Section  4 of  the  Act  of 
1870  is  now  applicable  in  conjunction  with  the  Act  of  1 88 1 in  determining  what  is  a fair 
rent;  extracts  read  showing  that  the  opinion  of  six  judges  to  one  was  that  the  Acts 
should  be  taken  conjointly,  the  dissentient  judge  being  the  Lord  Chancellor,  Fitz- 
Gibbon 3386-3396.  3401.  3408. 

Final  history  of  the  case  of  Adams  v.  Dunseath;  decision  of  the  Land  Commission 
that  the  rent  of  the  tenant  s holding  fixed  by  the  Sub-Commission  was  to  be  increased  by 
the  sum  of  2/.  in  respect  of  the  house  built  thereon  by  a former  tennant,  Fitzqibbon 
340a,  3403.  * 

Reference  to  the  fourth  question,  as  to  whether  the  tenant  was  compensated  by  enioy- 
n'ent  ™der  the  lease  5 unanimity  of  the  Court  in  their  opinion  on  this  subiect, 
FitzGibbon  3407.  3409,  3410. 


Explanation  of  the  views  of  the  several  judges  on  the  fifth  question,  viz.,  whether  the 
house  being  built  before  the  lease  was  granted  precluded  the  tenant  from  any  interest 
therein  ; ground  upon  which  witness  concluded  that  the  tenant  was  liable  to  pay  a rent 
on  the  house,  FitzGibbon  341 1-3422.  3497-3504. 

Witness,  who  was  chairman  of  the  Sub-Commission  that  decided  the  case  of  Adams  v. 
Dunseath,  explains  that  the  case  was  presented  to  the  Court  as  an  Ulster  tenant-right 
holding  and  the  house  and  improvements  were  therefore  awarded  to  the  tenant,  but  that 
it  was  not  so  represented  when  taken  before  the  Court  of  Appeal,  Greer  8012-8016. 

8125-8129- further  reference  to  the  difference  in  the  decisions  of  the  Courts  as  to 

whether  Adams  v.  Dunseath  was  an  Ulster  custom  case  ; statement  that  the  edict  in 
that  case  13  only  applied  to  custom  cases  in  regard  to  improvements,  ib.  8463-8480. 

Evidence  purporting  to  show  that  notwithstanding  the  Act  of  1870  relating  to  tenants’ 
improvements  was  acknowledged  to  be  a failure,  and  the  Act  of  1881  was  passed  to 
supply  a remedy,  both  Acts  were  applied  conjointly  in  the  case  of  Adams  v.  Dunseath, 
to  the  disadvantage  or  the  tenant,  Greer  8481-8497. 

Contention 
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Improvements — continued. 

5.  Case  of  Adams  v.  Dunseath : Great  Importance  thereof — 'Continued. 

Contention  that  the  practice  of  the  Land  Commission  is  in  accord  with  the  judgment 

of  Lord  Justice  FitzGibbon  in  “ Adams  v.  Dunseath  ” that  any  improved  value  of  the 
land  remaining  after  allowing  the  tenant,  in  the  rent,  for  his  improvement  works  should 
be  apportioned  between  the  landlord  and  tenant,  having  regard  to  the  tenant  right  of  the 
latter,  Bewley  10194-10206. 

Production  by  witness  of  a letter  from  Lord  Justice  FitzGibbon  in  which  the  Lord 
Justice  states  that  witness’  interpretation  of  his  evidence  in  regard  to  Adams  v.  Dunseath 
is  correct  ; non-objection  on  the  part  of  witness  to  the  whole  of  the  letter  going  on  the 
minutes  if  so  desired,  although  he  would  have  preferred' to  omit  the  passage  respecting 
Mr.  Bailey,  Bewley  10198-10206. 

Restrictions  under  the  decision  in  Adams  v.  Dunseath  as  regards  claims  for  improve- 
ments under  Section  4 of  the  Act  of  1870,  as  incorporated  with  the  Act  of  1881  ; App.  684 

Judgment  of  the  Land  Commission  (as  a court  of  appeal)  in  the  case  of  Adams  v. 
Dunseath  ; Order  by  the  Court  thereupon,  dated  20th  April  1883  ; App.  686  et  seq. 

6.  Difficulties  of  Proof  in  the  case  of  Tenants  rather  than  of  Landlords: 

Omission  of  tenants,  as  a rule,  to  keep  records  of  their  improvements,  this  not  applying 

to  landlords;  acceptance,  however,  of  parol  evidence  as  to  improvements,  Bailey 
1218-1226 Difficulty  on  the  part  of  landlords  in  proving  maintenance  of  improve- 
ments, ib.  1461 Obstacles  to  estimating  the  number  of  cases  in  which  tenants 

greatly  exaggerate  their  improvements  or  fail  in  proving  them  ; claim  made  in  the  great 
majority  of  cases,  something  being  usually  allowed,  ib.  1925-1938. 

Records  kept  by  the  landlords  or  their  agents  of  improvements  upon  large  estates,  but 
not  often  upon  the  smaller  estates;  question  of  having  no  presumption  either  way  in  the 

latter  class  of  cases,  Bailey  2018-2026 Belief  that  in  a very  considerable  number  of 

cases  before  witness,  his  Sub-Commission  has  been  unable  to  give  the  tenant  credit  for 
his  improvements  because  he  has  been  unable  to  prove  them  and  because  the  presumption 

is  against  him,  ib.  2256-226 7 Careful  record  kept  on  the  larger  estates  of  the 

landlords’  improvements  and  of  the  allowances  of  timber,  slate,  &c.,  to  tenants  for 
improvements,  ib.  2389-2391.  2571-2573. 

Frequent  production  by  the  tenants  of  accounts  of  their  outlay  on  improvements;  difficulty 
when  the  improvements  have  been  made  by  their  fathers,  oral  testimony  being  however 

accepted.  Bayly  3587-3593-  3637-3639.  3660-3676 Relative  difficulty  of  owners  of 

small  eslates  and  of  tenants  in  proving  improvements;  frequent  instances  of  information 

through  the  tenants  as  to  the  supply  of  materials  by  the  landlord,  ib.  3889-3897 Great 

difficulty  in  tenants  remembering  all  their  improvements,  whilst  they  keep  no  records; 
difficulty  also  in  proving  improvements  by  their  predecessor  in  title,  ib.  4131-4148. 

Grounds  for  the  conclusion  that  the  necessity  of  giving  legal  proof  of  improvements 
often  imposes  hardship  and  injustice  upon  tenants;  difficulty  through  the  absence  of 

records,  Cunningham  4524-4529 Difficulty  of  the  tenants  in  furnishing  legal  evidence 

of  their  improvements;  although  the  presumption  of  improvements  is  in  their  favour  in 
theory  they  are  not  much  relieved  by  it  in  practice,#.  4621-4630.4688-4707.4769- 

4778 Further  information  as  to  the  hardship  imposed  upon  tenants  by  the  necessity 

of  giving  legal  proof  of  their  improvements  ; opinion  that  the  presumption  of  improve- 
ment should  be  given  entirely  in  favour  of  the  tenant,  with  certain  safeguards,  ib.  5060- 
5083.  5 '55  ct  seq.  ; 5344“5346- 

Ability  of  the  landlords,  generally,  to  prove  the  improvements  they  make,  Mac  A fee  5597- 

5605 Certainty  that  iD  many  cases  there  is  very  great  hardship  to  the  tenant  on  account 

of  the  necessity  of  legally  proving  improvements,  ib.  5597~5^10-  5^l7  seQ’l  5b59-5^62. 

Difficulty  of  the  tenants  in  proving  their  improvements  due  chiefly  to  the  want  of 
documentary  evidence;  belief  that  if  the  presumption  of  improvements  were  always  in 
favour  ol  the  tenant  the  landlord  could  always  protect  his  own  interest,  O'Keeffe  6179- 

6188.6310-6312.6404-6428.  6538-6546 Contention  that  tenants  who  have  made 

improvements  do  often  keep  out  of  Court,  especially  if  the  improvements  are  more  than 
twenty  years  old,  ib.  6628-6635. 

Further  evidence  in  support  of  previous  statement  that  the  tenants  experience 
<>reat  difficulty  in  proving  their  improvements;  enumeration  of  the  improvements 
that  cannot  readily  be  dealt  with  in  Court,  O'Keeffe  6757-6793-  6814-6825. 

Inability  of  the  smaller  landlords  to  prove  their  improvements  in  some  cases,  Doyle 
6884-6888 Doubt  as  to  the  tenants  having  much  difficulty  in  proving  their  improve- 

ments to  the  satisfaction  of  the  Court ; frequent  impossibility,  however,  of  proving 
drainage  with  exactitude,  ib.  6937-6650.  7002-7054 — —Disinclination  of  witness  to  say 
whether  a tenant  who  had  a fair  rent  fixed,  but  who  failed  for  want  of  witnesses  to  prove 
all  the  improvements  that  he  was  then  entitled  to,  would  be  barred  from  going  into  the 
matter  again  in  Court,  ib.  7063-7065.  . 

0.122.  5 L 4 Unimportance 
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Improvements—  continued. 

6.  Difficulties  of  Proof  in  the  case  of  Tenants  rather  than  of  Landlords — contd. 

Unimportance  of  presumption  in  regard  to  improvements  owing  to  the  obligation  of 

tenants  to  bring  proof  of  such  improvements,  exclusive  of  buildings  which  do  not  enter 
into  the  valuation  ; difficulties  which  arise  in  case  of  improvements  made  by  a tenant’s 

predecessors,  Greer  8108-8121.  8174-8176 Impossibility  of  a landlord  when 

purchasing  an  estate  under  the  Landed  Estates  Court  obtaining  a record  of  the  improve- 
ments which  have  been  made,  ib.  8547-8549.  8637-8642. 

Experience  of  witness  that  the  tenants  have  no  difficulty  in  regard  to  proving  their 
improvements  in  his  Court;  he  is  not  aware  of  any  case  in  which  the  tenant’s  word  as 
to  his  improvements  has  been  disputed,  Neligan  11459—11466.  11547-11555.  1*674- 

lib&o.  11746-11759 Belief  that  the  records  of  money  or  material  allowed  to  the 

tenants  for  improvements  are  very  well  kept  on  large  estates,  but  not  on  small  ones,  ib. 

11547-11549.  11672-11676 Occurrence  of  cases  in  which  allowances  in  the  shape  of 

remissions  or  temporary  reductions  of  rent  were  given  to  the  tenant  as  a compensation 
for  improvements,  ib.  1 1550-1 1555. 

Doubt  as  to  the  tenants  having  experienced  much  difficulty  in  proving  their  improve- 
ments in  Court  ; no  reasonable  claim  being  disputed  by  witness  on  the  estates  that  he 
manages  ; belief  that  there  is  no  reluctance  on  iheir  part  to  come  forward  in  support 
of  their  claims  f.>r  improvements,  Garvey  11901—11905.  12159-12168. 

Result  of  witness’  experience  that  the  tenants  have  no  difficulty  in  proving  their 
improvements,  except  perhaps  in  cases  of  reclamation  made  many  years  ago,  Barnes 

12874-12878- Large  number  of  cases  in  which  the  claim  made  by  the.  tenants  for 

improvements  is  too  wide  or  too  large,  ib.  12882-12886. 

7.  Presumption  as  to  Improvements  in  the  absence  oj  Evidence : Question  whether 

the  Presumption  should  not  always  be  in  favour  of  the  Tenant,  subject  to  prooj 
by  the  Landlord: 

Proviso  in  the  Act  of  1870  that  in  cases  not  subject  to  the  Ulster  custom  the  pre- 
sumption as  regards  improvements  shall  be  in  favour  of  the  tenant ; numerous  and  wide 
exceptions  to  this  provision,  so  that  the  presumption  is  practically  with  the  landlord, 

Bailey  858-867 Statement  with  further  reference  to  the  state  of  the  law  in  Ulster 

and  out  of  Ulster,  respectively,  as  regards  the  presumption  being  in  favour  of  the  land- 
lord or  of  the  tenant  in  the  matter  of  improvements ; hardships  in  many  cases  through  the 

tenants  being  unable  to  prove  their  improvements,  ib.  1208-1232 Conclusion  that  in 

the  great  majority  of  cases  throughout  Ireland  the  improvements  are  made  by  the 
tenants  ; question  hereon  whether  the  presumption  to  the  effect  should  not  be  made 
general,  subject  to  the  landlords  proving  their  own  improvements,  ib.  1211-1232. 

Explanatory  statement  as  to  the  extent  to  which  the  presumption  in  regard  to  im- 
provements is  in  favour,  respectively,  of  the  landlord  and  of  the  tenant  ; onus  upon  the 

tenant  in  certain  cases  to  produce  evidence,  Bailey  2002-2017 Further  statement  as 

to  the  position  of  the  tenant  on  the  score  of  presumption  in  respect  of  improvements ; 
practical  exclusion  of  claim  for  all  improvements  made  before  1850,  save  buildings  and 
reclamation,  ib.  2475-2479. 

Approval  of  the  presumption  as  to  buildings  and  other  improvements  being  generally 

with  the  tenant,  -Bar/Zy  3624-3626.  3636.  4326-4328 Expediency  of  the  presumption 

as  to  improvements  being  always  in  favour  of  the  tenant,  Cunningham  4530-4532 

Decided  opinion  that  as  regards  evidence  of  improvements  the  onus  of  proof  ought  to 
be  thrown  in  all  c.ises  npon  the  landlord,  O'Keeffe  5999,  6000. 

Evidence  to  the  effect  that  outside  Ulster  there  is  no  presumption  of  improvements 
for  the  tenant  before  1850,  a certain  presumption  between  1850  and  1870,  and  an 
unqualified  presumption  since  1870,  the  burden  of  proof  necessary  to  displace  the  pre- 
sumption testing  on  the  landlord,  Doyle  7417-7459.  7528-7533.  7569-7586. 

Further  details  concerning  the  complicated  system  of  presumption  in  regard  to  im- 
provements ; opinion  that  if  a tenant  swears  that  certain  improvements  have  been  made 
by  him  the  onus  of  showing  the  contrary  should  bo  with  the  landlord,  Greer  8533- 
8546. 

Non-objection  to  a general  rule  of  law  that  the  presumption  should  be  that  improve- 
ments increasing  the  value  of  the  holding  on  the  tenants,  unless  the  landlord  proves  the 
contrary,  Nehigan  1 174.6-1 1759. 

Regulations  with  respect  to  presumption  as  to  ownership  of  improvements,  with  ex- 
ceptions from  such  presumptions  where  Ulster  tenant  right  does  not  exist,  App.  684. 

8.  Suggestions  as  to  the  Allowance  for  Improvements  being  publicly  recorded: 

Siatement  as  to  the  Sub -Commissioners’  reports  not  showing  what  allowance  has  been 

made  to  the  tenant  in  respect  of  the  increased  letting  value  through  his  improvements, 
Fitzgerald  80-84.  1 73— 1 77 Non-objection  to  the  tenant  being  supplied  with  infor- 

mation 
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Imp  rov  em  ents — con  tin  ued . 

8.  Suggestions  as  to  the  Allowance  for  Improvements  being  Publicly  recorded — contd, 
mation  as  to  the  allowance  made  to  him  in  respect  of  improvements,  there  being  a 
detailed  valuation  on  the  subject,  Fitzgerald  534-566.  578,  579. 

Approval  of  the  amount  allowed  off  the  rent  in  respect  of  improvements  being  set 
forth  on  the  fair  rent  order,  Bailey  1300-1304.  1701,  1702. 

Entire  agreement  with  the  recommendations  of  the  Select  Committee  of  the  House  of 
Lords  in  1882  and  1883  in  favour  of  its  being  clearly  shown  what  sum  should  bo 
deducted  from  the  rent  in  respect  of  the  tenant’s  improvements  ; dissent  from  the 
objections  raised  hereon  by  Mr.  Justice  O’Hagan  and  the  other  Land  Commissioners  in 

1883,  Bailey  1727-1730 Approval  of  a record  of  the  amount  allowed  to  be  deducted 

for  each  different  class  of  improvements,  ib.  1730-1736. 

Facility  of  arranging  for  showing  on  the  back  of  the  fair-rent  order  the  allowance  for 

improvements,  Bailey  1737,  1738 Way  in  which  a record  of  what  is  allowed  for 

improvements  would  operate  in  preventing  appeals,  ib.  2141-2143. 

Approval  of  the  requirement  as  to  endorsement  of  the  particulars  of  improvement 
upon  the  originating  notice,  an  adjournment  being  always  allowed  on  application  with  a 

view  to  ti  e particulars  being  supplied,  Bayly  3994-3999 Grounds  for  objecting  to 

the  tenant  being  supplied  with  information  as  to  the  full  letting  value  and  the  allowance 
for  improvements ; expediency  of  their  being  told  only  the  fair  rent,  as  less  likely  to 
lead  to  appeals,  ib.  4339“4350* 

Non-objection  of  witness,  personally,  to  tenants  being  informed  in  cases  of  appeal  of 
the  full  letting  value  that  has  been  fixed,  the  amount  allowed  off  for  improvements,  and 
the  fair  rent;  belief,  however,  that  it  would  immensely  increase  the  work  without  giving 
any  compensating  advantage  to  the  tenants,  Cunningham  4675-4687. 

Suggestion  that  the  amount  allowed  for  each  improvement  should  be  shown  on  the 
face  of  the  report  made  by  the  Land  Commission  valuer  when  settling  the  rents  at  the 

end  of  the  statutory  term,  Bewley  10251,  10252 Insufficiency  of  the  registration  of 

the  improvements  for  which  the  landlords  and  the  tenants  have  received  credit, 
ib.  10276-10278. 

Non-objection  to  the  improvements  established  by  the  evidence,  and  the  value 
assigned  to  them  in  the  settlement  of  the  rent  being  distinctly  specified ; grounds  for 
the  opinion,  however,  that  if  evidence  of  improvements  is  to  be  preserved  by  endorse- 
ment’on  the  order,  legislation  will  be  necessary,  Bewley  1 1343—1 1 357* 

9.  Varying  Character  and  Value  of  Tenants'  Improvements : Expediency  of  the 
fullest  Encouragement  in  the  matter  : 

Several  classes  ot  improvements  for  which  claims  are  made;  doubt  as  to  the  relative 

amount  of  claims  in  Ulster  and  Munster,  Bailey  1944-’  94§ Frequent  instances  of 

tenants’  improvements  not  being  worth  the  cost  incurred,  ib.  2557-2561.  2569,  2570. 

Instances  of  non-allowance  for  tenants’  improvements,  so  called,  as  when  they  are  not 

worth  the  outlay,  3597-3605 Difficulty  in  estimating  the  increased  letting 

value  per  acre  by  outlay  on  drainage  or  other  improvements;  frequency  of  large  outlay 
without  any  corresponding  increase  of  value,  ib.  3708-3729. 


Desirability  of  the  tenants  being  encouraged  in  every  possible  way  to  make  improve- 
ments on  their  holdings,  MacAfee  5748  et  seq. Decided  opinion,  in  view  of  the  fact 

that  improvements  are  necessary  and  are  generally  made  by  the  tenant,  that  a more 
liberal  provision  should  be  made  to  the  latter  as  to  the  letting  value  resulting  from  them; 
principle  of  witness  to  allow  the  tenant  5 per  cent,  on  his  outlay,  ib.  6160-6178.  6429 
et  seq.  6462-6494.  6529-6533. 

Probability  that  if  all  the  improvements  made  in  Ireland  were  taken  into  account  it 
would  be  found  that  they  had  not  increased  the  letting  value  of  the  holdings  even 
301-4  per  cent,  on  the  outlay ; very  large  number  of  improvements  claimed  for  that 
are  not  worth  their  cost,  Doyle  6874-6882.  6944-6950. 


Experience  of  witness  that  the  improvements  made  on  holdings  are  often  not  worth 

their  alleged  cost,  Roberts  7673-7679.7710  et  seq. Importance  of  improvements  in 

order  to  enable  Ireland  to  compete  agriculturally  with  other  countries  ; statement  that 
the  improvements  have  so  far  been  generally  made  by  the  tenants,  ib.  7875-7887.  7945- 

7 Belief  that  the  tenant’s  claim  to  improvements  is  very  often  over-estimated,  ib. 

7985-7988.  . 

Belief  that  to  insure  the  future  prosperity  of  Ireland  tenants  should  be  given  every 
encouragement  to  improve  their  lands;  possibility  of  distinguishing  holdings  on  which 
judicial  rents  have  been  fixed  from  their  improved  appearance,  Greer  8563-8570.  8635, 
8636.  8673,  8674.  . . 
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IMPROVEMENTS' — continued. 

9.  Varying  Character  and  Value  of  Tenants'  Improvements,  Sfc. — continued. 

Opinion  that  nothing  short  of  legislation  could  transfer  any  of  the  improved  letting 

value  to  the  tenant,  over  and  above  the  annual  allowance  made  to  him  in  respect  of 

his  improvement  works,  Bcwlcy  10226,  10227 View  of  witness  that  a great  deal  of 

the  discussion  as  to  the  apportionment  of  the  increased  letting  value  is  purely  academic, 
as  in  many  cases  nothing  would  remain  after  a due  allowance  had  been  made  to  the 
• tenant,  ib.  10423-10428. 

Statement  that  as  a rule  the  tenants’  improvements  have  not  been  on  a very  large 
scale  on  the  farms  that  witness  has  valued,  there  being  much  more  deterioration  than 
improvement  of  the  land,  Barnes  12860,  12861.  12887-12890. 

10.  Conclusions  and  Recommendations  of  the  Committee  : 

Consideration  of  the  provision  in  the  Act  of  1881  that  no  rent  is  to  be  allowed  or 
made  payable  in  respect  of  the  tenant’s  improvements ; review  more  especially  of  the 
judgment  in  the  case  of  Adams  v.  Dunseath,  and  of  the  great  variety  of  practice  under 
thH  judgment  in  the  different  Sub-Commission  Courts,  Rep.  iii.  vi-xiii — : — Far-reach- 
imr  ( haracter  of  the  decision  of  the  Court  of  Appeal  in  this  case  ; comment  thereupon 

• by  the  Committee,  ib.  iii.  vi'i* 

Extreme  surprise  with  which  the  Committee  have  learned  from  several  official 
witnesses  that  the  general  practice  is  to  give  the  landlord,  after  allowing  the  tenant  a 
peicentage  on  his  outlay,  any  remainder  of  letting  value  due  to  the  tenant’s  improve- 
ments, liep.  vii,  viii Instances  of  the  tenant  being  allowed  a share  in  the  value  of 

improvements  beyond  the  interest  on  his  outlay,  ib.  vii,  viii. 

Reversal,  by  the  judgment  in  the  case  of  Adams  v.  Dunseath,  of  the  law  as  laid  down 
by  the  Land  Commission,  whilst  the  judgment  formulated  a complicated  rule  of  law  on 

.‘apportionment  of 'the  value  of . the  tenant’s  improvements,  Rep.  vii Conclusion  that 

' the  general  practice  is  to  give  the  tenant  a percentage  on  his  outlay  and  nothing  more, 

. rA  viii.  xi. 

Summary  of  the  views  of  Mr.  Justice  Bewley  to  the  effect  that  on  the  score  of 
allowance  for  occupation  interest  the  judgment  in  the  case  of  Adams  v.  Dunseath 
■ is  carried  out  as  regards  the  tenant  receiving  his  due  shale  of  the  remainder  of  the  value 

of  his  improvement  after  obtaining  a percentage  on  his  outlay.  Rep.  viii.  xi Conclusion 

that  the  intervention  of  Parliament  is  urgently  required  to  define  and  protect  the  interest 
. of  the  tenant  and  to  secure  coherent  administration  of  the  law,  ib.  viii.  xiii. 

Expediency  of  the  valuation  showing  any  deductions  from  the  fair  rent  in  respect  of 
the  improvements  of  the  present  tenant,  distinguishing  between  deductions  of  the  letting 
. value  of  tenant’s  buildings  and  of  other  improvements  not  affecting  the  capacity  of  the 
'soil;  Rep.  viii. 

Almost  invariable  provision  by  Irish  tenants  of  farm  buildings  and  other  improvements 
which  would  in  England  be  regarded  as  a necessary  portion  of  the  equipment  of  a farm, 
Rep.  ix— — Considerable  difficulty  in  fixing  a fair  rent,  by  reason  of  the  question  of 

• Value  and  legal  ownership  of  improvements,  ib. 

Review  by  the  Committee  of  the  several  difficulties  in  connection  with  the  claims  of 
' the  tenants  as  regards  compensation ; opinion  that  the  intention  of  the  Legislature  has 
not  been  carried  into  effect  by  the  judgment  of  the  Court  of  Appeal  in  the  case  of 
Adams  v.  Dunseath,  whilst  it  seems  to  have  been  defeated  in  the  practice  of  the  Courts 
in  fixing  rents,  Rep.  ix-xv- — -Summary  of  the  more  important  classes  of  improve- 
ments* in  respect  of  which  a tenant  cannot  claim  compensation  under  the  Act  of  1870, 
ib.  ix,  x. 

Further  review  by  the  Committee  of  the  judgment  in  the  case  of  Adams  v.  Dunseath, 
with  special  reference  to  the  provisions  on  the  "subject  in  the  Act  of  1870  as  well  as  in 

• the  Act  of  1881  ; decision  of  the  majority  of  the  judges  that  the  provision  in  the  Act 

of  1881  related  only  to  such  improvements  as  the  tenant  could  claim  compensation  for 
under  the  Act  of  1870,  Rep.  ix-xiii Opinion  that  the  intention  of  the  Legislature 

; has:  not  been  carried  into  effect  by  this  judgment,  ib.  xiii. 

: Reference  to  the  definition  of  improvements  in  the  Act  of  1870  as  havino-  been 
extended  to  the  Act  of  1881,  the  term  “ improvement”  being  declared  to  be  “ any  work 
which,  being  executed,  adds  to  the  letting  value  of  the  holding,”  Rep.  xi. 

Summary  of  the  proceedings  in  Parliament  with  reference  to  the  provisions  in  the 

• Land  Bill  of  1881,  showing  the  several  amendments  proposed  in  the  House  of  Commons 

• and  the  House  of  Lords,  respectively;  final  adoption  of  Sub-section  9,  Section  8, 

• declaring  that  “ no  rent  shall  be  allowed  or  made  payable  in  respect  of  improvements 
made  by  the  tenant  or  his  predecessors  in  title,”  Rep.  xi-xiii. 

Proposition 
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Improvements — continued. 

10.  Conclusions  and  Recommendations  of  the  Committee — continued. 

Proposition  (hat  it  cannot  equitably  be  argued  that  because  certain  improvements  do 
not  fulfil  the  technical  legal  conditions  the  landlord  is  entitled  to  charge  rent  upon  the  n 
as  if  he  had  made  them  or  had  paid  for  them  out  of  his  own  pocket.  Rep.  xiii. 

Reference  to  agricultural  improvements  as  of  vital  consequence  to  the.  welfare  of 
Ireland;  necessity  of  the  tenants  being  encouraged  to  make  them  by  being  secured, 
through  the  interference  of  Parliament,  in  the  enjoyment  of  the  value  resulting  from 
their  expenditure  and  labour,  Rep.  xiii. 

Concurrence  in  certain  recommendations  of  the  Select  Committee  of  the  House  of 
Lords  in  1882  as  to  the  amended  procedure  desirable  to  be  adopted  by  the  Land 
Commission  with  a view  to  fuller  information  on  the  subject  of  improvements  as  affecting 
the  question  of  judicial  rents.  Rep.  xiv. 

Grounds  upon  which  the  Committee  recommend  that  until  the  contrary  is  proved  all 
improvements  shall  be  deemed  to  have  been  made  by  the  tenant  or  his  predecessors  in 
title,  Rep.  xiv,  xv. 

Frequent  loss  of  valuable  improvements  to  tenants  through  difficulties  of  proof* 

Rep,  xiv Facility  of  proof,  through  record  in  the  estate  books,  when  improvements 

are  made  by  the  landlord  ; limited  number  of  such  cases,  ib.  xv.  ' 

Inoperativeness  of  the  provision  for  the  registration  of  tenants’  improvements  in  the 

County  Court,  Rep.  xv Recommendation  that  when,  on  the  hearing  of  a fair-lent 

application,  it  has  been  determined  that  improvements  belong  to  a tenant,  the  record  of 
this  fact  by  the  court  should  be  made  evidence  in  subsequent  proceedings,  ib. 

Great  importance  of  the  right  of  free  sale,  as  in  Ulster,  in  stimulating  improvements, 
whilst  they  are  cheeked  elsewhere  by  the  right  of  pre-emption,  Rep.  xvi,  xvn. 

See  also  APPEA  LS  AND  RE-HEARINGS.  BUILDINGS.  COUNTY  COURTS. 
Deterioration  of  Holdings.  Drainage.  Fair  Rents.  Fences. 
Inspection  of  Holdings.  JUDGMENTS  A ND  LEGAL  DECISIONS.  LANDLORDS. 

Leases.  “ Leinster  ” Leases.  Lime.  Limited  Owners.  Mairs  v.  Leckie. 
Manure,'  RECLAMATION  of  WASTE  LAND.  Robb  v.  Downshire.  Stuart, 

H.  Villiers.  Sub-Commissions.  Tenant  Right  and  Occupation 
Interest.  Ulster.  Valuers  and  Valuation* 

Initiation  of  Proceedings.  Initiation  either  in  the  Civil  Bill  Court  ( alias  County  Court)  or 
in  the  Land  Commission  (through  the  Sub-Commission  courts)  ol  the  proceedings  to 
have  a fair  rent  fixed  ; conditional  right  of  transfer  to  the  latter  when  commenced  in 
the  former,  Fitzgerald  1 1-13. 

See  also  Fair  RENTS.  Originating  Notice.  SUB-CoMMISSIONS. 

Inspection  of  Holdings.  Practice  after  the  hearing  before  the  Sub-Commission  as  to  the 
inspection  of  the  holding  by  the  two  lay  Commissioners  and  as  to  the  detailed  and 
elaborate  character  of  their  report  to  the  Commissioners  with  reference  to  the  various 
classes  of  land,  the  improvements  found  to  exist,  the  actual  improvements  allowed,  &c., 
Fitzgerald  50-92. 

Information  as  to  the  procedure  of  the  lay  Sub-Commissioners  (after  evidence  has 
been  taken  in  court  presided  over  by  a legal  Sub-Commissioner)  in  their  inspection  ot 
each  holding  in  order  to  procure  the  data  for  the  fixing  of  a fair  rent,  Bayly  3530  et  seq. 

Great  variation  in  the  time  occupied  by  each  inspection ; average  ot  about  three 

cases  a day,  ib.  355 '-3554-  3690-3693— Note  made  upon  the  map  of  the  different 
kinds  of  soil  and  of  the  quantities,  the  land  being  classified  and  the  produce  being  con- 
sidered, ib.  3557-  3694-3696*  37°4-37°7* 

Decided  opinion  that  it  is  necessary  to  inspect  the  particular  holding  in  every  case 
when  fixing  fair  rents,  MacAfee  5381-5384. 

See  also  FAIR  RENTS.  STATUTORY  TERM.  SUB-COMM ISSI ONS. 

Valuers  and  Valuation. 

Intestacy  Very  great  number  of  cases  in  which  administration  is  not  taken  out,  the 
tenants  not  being  aware  that  this  is  necessary  for  the  completion  of  their  title,  Bailey 

„66q-2(>8o Desirability,  in  view  of  the  decision  ol  the  Exchequer  in  the  case  of 

Fox  v.  Langan,  of  legalising  the  practice  of  the  court  in  appointing  a limited  adminis- 
trator for  a deceased  tenant,  Beivley  10135-10138. 

Doubtful  and  unsatisfactory  state  of  the  law  in  connection  with  questions  that  may 
arise  in  conneciion  with  receipts  for  rent  and  the  fixing  of  a fair  rent  when  a tenant 
dies  intestate,  Rep.  xxii.  _ , • . 

K M 2 Lilst 
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Improvements— continued. 

9.  Varying  Character  and  Value  of  Tenants'  Improvements,  Sfc. — continued. 
Opinion  that  nothing  short  of  legislation  could  transfer  any  of  the  improved  letting 

value  to  the  tenant,  over  and  above  the  annual  allowance  made  to  him  in  respect  of 

his  improvement  works,  Bewley  10226,  10227 View  of  witness  that  a great  deal  of 

the  discussion  as  to  the  apportionment  of  the  increased  letting  value  is  purely  academic, 
as  in  many  cases  nothing  would  remain  after  a due  allowance  had  been  made  to  the 
• tenant,  ib.  10423-10428. 

Statement  that  as  a rule  the  tenants’  improvements  have  not  been  on  a very  large 
scale  on  the  farms  that  witness  has  valued,  there  being  much  more  deterioration  than 
improvement  of  the  land,  Barnes  12860,  12861.  12887-12890. 

10.  Conclusions  and  Recommendations  of  the  Committee  : 

Consideration  of  the  provision  in  the  Act  of  1881  that  no  rent  is  to  be  allowed  or 
made  payable  in  respect  of  the  tenant’s  improvements ; review  more  especially  of  the 
judgment  in  the  case  of  Adams  v.  Dunseath,  and  of  the  great  variety  of  practice  under 
f hi  "judgment  in  the  different  Sub-Commission  Courts,  Rep.  iii.  vi-xiii — ; — Far-reach- 
ing « h'a.nicter  of  the  decision  of  the  Court  of  Appeal  in  this  case  ; comment  thereupon 

• by  the  Committee,  ib.  iii.  vii. 

Extreme  surprise  with  which  the  Committee  have  learned  from  several  official 
witnesses  that  the  general  practice  is  to  give  the  landlord,  after  allowing  the  tenant  a 
percentage  on  his  outlay,  any  remainder  of  letting  value  due  to  the  tenant’s  improve- 
ments, liep.  vii,  viii Instances  of  the  tenant  being  allowed  a share  in  the  value  of 

improvements  beyond  the  interest  on  his  outlay,  ib.  vii,  viii. 

Reversal,  by  the  judgment  in  the  case  of  Adams  v.  Dunseath,  of  the  law  as  laid  down 
by  the  Land  Commission,  whilst  the  judgment  formulated  a complicated  rule  of  law  on 

.apportionment  of  the  value  of  the  tenant’s  improvements,  Rep.  vii Conclusion  that 

the  general  practice  is  to  give  the  tenant  a percentage  on  his  outlay  and  nothing  more, 

. $.  vii’);  xi. 

Summary  of  the  views  of  Mr.  Justice  Bewley  to  the  effect  that  on  the  score  of 
allowance  for  occupation  interest  the  judgment  in  the  case  of  Adams  v.  Dunseath 

■ is' carried  out  as  regards  the  tenant  receiving  his  due  shaie  of  the  remainder  of  the  value 

of  his  improvement  after  obtaining  a percentage  on  his  outlay,  Rep.  viii.  xi Conclusion 

that  the  intervention  of  Parliament  is  urgently  required  todefine  and  protect  the  interest 

. of  the  tenant  and  to  secure  coherent  administration  of  the  law,  ib.  viii.  xiii. 

Expediency  of  the  valuation  showing  any  deductions  from  the  fair  rent  in  respect  of 
the  improvements  of  the  present  tenant,  distinguishing  between  deductions  of  the  letting 
value  of  tenant’s  buildings  and  of  other  improvements  not  affecting  the  capacity  of  the 
soil.  Rep.  viii. 

Almost  invariable  provision  by  Irish  tenants  of  farm  buildings  and  other  improvements 
which  would  in  England  be  regarded  as  a necessary  portion  of  the  equipment  of  a farm, 
Rep.  ix— — Considerable  difficulty  in  fixing  a fair  rent,  by  reason  of  the  question  of 

• Value  and  legal  ownership  of  improvements,  ib. 

Review  by  the  Committee  of  the  several  difficulties  in  connection  with  the  claims  of 
the  tenants  as  regards  compensation ; opinion  that  the  intention  of  the  Legislature  has 
not  been  carried  into  effect  by  the  judgment  of  the  Court  of  Appeal  in  the  case  of 
Adams  v.  Dunseath,  whilst  it  seems  to  have  been  defeated  in  the  practice  of  the  Courts 
in  fixing  rents,  Rep.  ix-xv-. — -Summary  of  the  more  important  classes  of  improve- 
ments-in  respect  of  which  a tenant  cannot  claim  compensation  under  the  Act  of  1870, 
ib.  ix,  x. 

Further  review  by  the  Committee  of  the  judgment  in  the  case  of  Adams  v.  Dunseath, 
with  special  reference  t>>  the  provisions  on  the  subject  in  the  Act  of  1870  as  well  as  in 

■ the  Act  of  1881  ; decision  of  the  majority  of  the  judges  that  the  provision  in  the  Act 

of  1881  related  only  to  such  improvements  as  the  tenant  could  claim  compensation  for 
under;  the  Act  of  1870 , Rep.  ix-xiii Opinion  that  the  intention  of  the  Legislature 

; has,  not  been  carried  inio  effect  by  this  judgment,  ib.  xiii. 

Reference  to  the  definition  of  improvements  in  the  Act  of  1870  as  havino-  been 
extended  to  the  Act  of  1881,  the  term  “improvement”  being  declared  to  be  “any  work 
which,  being  executed,  adds  to  the  letting  value  of  the  holding,”  Rep.  xi. 

Summary  of  the  proceedings  in  Parliament  with  reference  to  the  provisions  in  the 

• Land  Bill  of  1881,  showing  the  several  amendments  proposed  in  the  House  of  Commons 

• and  the  House  of  Lords,  respectively;  final  adoption  of  Sub-section  9,  Section  8, 

••  declaring  that  “ no  rent  shall  be  allowed  or  made  payable  in  respect  of  improvements 

made  by  the  tenant  or  his  predecessors  in  title,”  Rep.  xi-xiii. 

'■  Proposition 
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Improvements — continued. 

10.  Conclusions  and  Recommendations  of  the  Committee — continued. 

Proposition  (hat  it  cannot  equitably  be  argued  that  because  certain  improvements  df) 
not  fulfil  the  technical  legal  conditions  the  landlord  is  entitled  to  charge  rent  upon  the  n 
as  if  he  had  made  them  or  had  paid  for  them  out  of  his  own  pocket.  Rep.  xiii. 

Reference  to  agricultural  improvements  as  of  vital  consequence  to  the  welfare  of 
Ireland  ; necessity  of  the  tenants  being  encouraged  to  make  them  by  being  secured, 
through  the  interference  of  Parliament,  in  the  enjoyment  of  the  value  resulting  from 
their  expenditure  and  labour.  Rep.  xiii. 

Concurrence  in  certain  recommendations  of  the  Select  Committee  of  the  House  of 
Lords  in  1882  as  to  the  amended  procedure  desirable  to  be  adopted  by  the  Land 
Commission  with  a view  to  fuller  information  on  the  subject  of  improvements  as  affecting 
the  question  of  judicial  rents.  Rep.  xiv. 

Grounds  upon  which  the  Committee  recommend  that  until  the  contrary  is  proved  all 
improvements  shall  be  deemed  to  have  been  made  by  the  tenant  or  his  predecessors  in 
title.  Rep.  xiv,  xv. 

Frequent  loss  of  valuable  improvements  to  tenants  through  difficulties  of  proofs 

Rep.  xiv Facility  of  proof,  through  record  in  the  estate  books,  when  improvements 

are  made  by  the  landlord ; limited  number  of  such  cases,  ib.  xv. 

Inoperativeness  of  the  provision  for  the  registration  of  tenants’  improvements  in  the 

County  Court,  Rep.  xv Recommendation  that  when,  on  the  hearing  of  a fair-ient 

application,  it  has  been  determined  that  improvements  belong  to  a tenant,  the  record  of 
this  fact  by  the  court  should  be  made  evidence  in  subsequent  proceedings,  ib. 

Great  importance  of  the  right  of  free  sale,  as  in  Ulster,  in  stimulating  improvements, 
whilst  they  are  checked  elsewhere  by  the  right  of  pre-emption.  Rep.  xvi,  xvii. 

See  also  APPEALS  AND  RE-HEARINGS.  BUILDINGS.  COUNTY  COURTS. 
Deterioration  of  Holdings.  Drainage.  Fair  Rents.  Fences. 
Inspection  of  Holdings.  JUDGMENTS  AND  LEGAL  DECISIONS.  LANDLORDS. 

Leases.  “ Leinster  ” Leases.  Lime.  Limited  Owners.  Mairs  v.  Leckie. 
Manure , ' RECLAMATION  of  WASTE  LAND.  Robb  v.  Downshire.  Stuart, 
H.  Villiers.  SUB-COMMISSIONS.  Tenant  RIGHT  AND  OCCUPATION 

Interest.  Ulster.  Valuers  and  Valuation. 

Initiation  of  Proceedings.  Initiation  either  in  the  Civil  Bill  Court  (alias  County  Court)  or 
in  the  Land  Commission  (through  the  Si.b-Commission  courts)  ol  the  proceedings  t.» 
have  a fair  rent  fixed  ; conditional  right  of  transfer  to  the  latter  when  commenced  in 
the  former,  Fitzgerald  11-13- 

See  also  Fair  RENTS.  Originating  Notice.  Su B- COMMISSIONS. 

Inspection  of  Holdings.  Practice  after  the  hearing  before  the  Sub-Commission  as  to  the 
inspection  of  the  holding  by  the  two  lay  Commissioners  and  as  to  the  detailed,  and 
elaborate  character  of  their  report  to  the  Commissioners  with  reference  to  the  various 
classes  of  land,  the  improvements  found  to  exist,  the  actual  improvements  allowed,  &c., 
Fitzgerald  50~92- 

Information  as  to  the  procedure  of  the  la,  Sub-Commissioners  (after  evidence  has 
been  taken  in  court  presided  over  b,  a legal  Sub-Commisstoner)  in  their  inspection  ot 
each  holding  in  order  to  procure  the  dale  for  the  fixing  of  a fair  rent,  Bayly  3530  el  seq. 

Great  variation  in  the  time  occupied  b,  each  inspection ; average  ot  about  .three 

cases  a day,  ib.  3551-3554-  3690-3693— Note  made  upon  the  map  of  the  different 
kinds  of  soil  and  of  the  quantities,  the  land  being  classified  and  the  produce  being  con- 
sidered, ib.  3557.  3694-3698-  37°4-37°7- 

Decided  opinion  that  it  is  necessary  to  inspect  the  particular  holding  in  every  case 
when  fixing  fair  rents,  MacAfea  5381-5384- 

See  also  FAIR  RENTS.  STATUTORY  TERM.  SUB-COMMISSIONS. 

Valuers  and  Valuation. 

Intestacy  Very  great  number  of  cases  in  which  administration  is  not  taken  old,  tire 
tenant  not  being  aware  that  this  is  necessary  for  the  completion  of  their  title,  Bailey 

2660-2680 Desirability,  in  view  of  the  decision  of  the  Exchequer  m . the  case  of 

Fox  a.  Langan,  of  legalising  the  practice  of  the  court  in  appending  a limited  aduiims- 
trator  [or  a deceased  tenant,  Bewley  10135-10138. 

Doubtful  and  unsatisfactory  state  of  the  law  in  connection  with  questions  that  may 
artae  in  connection  with  receipts  for  rent  and  the  fixing  of  a fair  rent  when  a tenon 
dies  intestate,  Rep.  xxii.  _ . • . 
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J. 

Judgments  and  Legal  Decisions  : 

List  of  leading  cases  and  judgments  which  the  Commissioners  have  most  occasion  to 
refer  to  upon  disputed  questions  in  connection  with  improvement*,  town  parks,  pasture, 

demesne  lands,  sub-letting,  &c.,  Fitzgerald  297-299 Records  kept  in  the  office  of 

the  judgments  ol  the  Land  Commissioners  and  of  the  Sub-Commissioners,  ib.  596-605. 

Decision  practically  by  witness,  as  legal  Commissioner,  of  all  questions  of  law,  the 
two  lay  Assistant  Commissioners  accepting  his  ruling  on  legal  points,  Bailey  677-680. 

685-687.  708,  709 Several  ways  in  which  changed  interpretations  of  the  Land  Acts 

and  contradictory  decisions  of  the  judges  have  operated  disadvantageous^  to  the  tenants, 
as  in  the  case  of  town  parks,  accommodation  land,  &.C.,  ib.  1600-1622. 

Degree  of  conflict  between  recent  and  former  decisions  of  the  Court  of  Appeal  ; 
prejudicial  effect  of  certain  recent  decisions  as  regards  dairy  and  grazing  farms  in 

Munster,  Bailey  17517*771 Statement  as  to  the  judgments  of  the  Land  Commission 

having  been  omitted  till  lately  from  the  “ Law  Reports ; ” consequent  uncertainty  and 

difficulty  in  future  years,  ib.  1772-1779 Non-objection  to  an  official  staff  of  reporters 

for  reporting  the  judgments  of  the  Sub-Commissioners,  ib.  2158-2160. 

Explanation  that  as  regards  judicial  interpretation  of  the  Act  witness  has  not  intended 
to  criticise  the  Court  of  Appeal  in  any  way,  Bailey  2651-2654. 

Attention  drawn  to  the  non-existence  of  any  authentic  version  of  land  judgments,  the 
Council  of  Law  reporting  only  such  cases  as  they  consider  useful,  Fitz Gibbon 
2949-2953- 

Statement  that  the  Sub-Conuni-sioners  ascertain  the  development  of  the  law  as  laid 
down  by  the  Land  Commission  and  the  Court  of  Appeal  by  reading  the  reports,  which 
however  do  not  contain  all  the  cases;  desirability  of  an  authorised  report  of  every 

judgment,  Doyle  7242-7253 Advisability  of  acquainting  litigants  with  the  data 

which  led  to  the  decisions  of  the  courts,  Roberts  7854-7857. 

Concurrence  in  the  suggestion  that  the  reports  of  the  lay  Commissioners  should  give 

more  detailed  information  to  landlord  and  tenant,  Creer  8051-8054.  8153-8156 

Evidence  showing  the  disadvantages  under  which  Commissioners  labour  owing  to  the 
dearth' of  reports  of  Land  Commission  decisions;  urgent  necessity  for  complete 
authorised  reports  of  cases  decided  by  the  Land  Commission  and  the  Court  of  Appeal, 

ib.  8428-8445 Desirability  of  allowing  litigants  every  information  on  the  essential 

points  of  their  cases,  ib  8454-8458. 

Evidence  showing  that  the  only  means  of  ascertaining  the  decisions  of  the  Land 
Commission  is  by  reading  such  cases  as  are  given  in  the  “ Law  Reports  ” or  bv  hearing  a 

conversational  account  supported  by  good  authority,  Shaw  8877-8879 -Belief  that 

most  of  the  important  decisions  of  the  Land  Commission  are  reported  either  in  the  '‘Law 
Reports  ” or  the  “ Irish  Law  Times  ” ; tendency  of  the  “ Law  Reports  ” to  <dve  irrelevant 
matter,  ib.  8882-8893. 

Satisfaction  of  witness  with  the  way  in  which  judgments  in  land  cases  are  now 
reported,  all  his  important  decisions  being  accessible  to  his  Sub-Commissioners,  the 
profession,  and  the  public;  desirability,  however,  of  a barrister’s  authenticated  report 

of  leading  cases,  Bewley  10096-10105 Probability  that  the  reason  why  the  Land 

Commission  cases  did  not  appear  in  the  authorised'  reports  loimerly  was  that  there 
were  so  many  other  cases  to  be  reported  that  there  was  no  room  for  them,  ib. 

1 1396  1 1404. 

Belief  as  to  the  efficiency  of  the  system  of  reporting  the  cases  that  are  brought 
before  the  Land  Commission  ; occasional  report  of  the  proceedings  in  witness’  co'urt 
by  one  of  the  younger  legal  gentlemen  present,  Neligan  11519-11526. 

Extremely  inadequate  arrangements  for  reporting  the  judgments  of  the  Land 
Commission ; considerable  inconvenience  thereby,  Rep.  xxii. 


K. 

Kenmare  Estate.  Conclusion  that  the  number  of  cases  of  fair  rent  heard  by  witness 
during  1 893  was  due  to  the  action  of  the  tenants  on  the  Kenmare  Estate;  evidence 
showing  that  although  the  rents  of  these  tenants  were  all  raised  in  1878,  they  did  not 
take  advantage  of  the  Land  Act  of  1881  to  apply  for  a reduciion,  Shaw  8961,  8962. 

Kennedy,  Andrew.  Explanations  respecting  the  case  of  Mr.  Andrew  Kennedy,  of  Bally- 
mena, in  which,  1 hough  a fair  rent  was  fixed,  Mr.  Kennedy  was  ruled  out  of  court  on  the 
ground  that  the  sub-letting  was  trivial,  Bailey  1169-1186.  1305-1319. 

Kerry.  Inability  of  Kerry  landlords  to  buy  tenancies  owing  to  their  straitened  circum- 
stances, Shaw  8946,  8947 Examination  as  to  the  varied  quality  of  the  land  in  Kerry, 

*&■  8953-8955 Testimony  from  judicial  experience  that  improvements  in  the  county 

have 
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Kerry — continued. 

have  chiefly  been  made  by  the  tenants,  Shaw  8956,  8957 Reference  to  the  large 

quantity  of  reclaimed  land  in  the  county,  ib.  8958.  • 

Improbability  of  the  cost  of  an  appeal  keeping  a Kerry  man  from  the  Court;  belief 
that  the  fear  of  an  ejectment  owing  to  arrears  is  a more  likely  reason,  Shaw  8963-8965 

Practice  of  the  valuer  in  Kerry  to  assume  that  all  improvements  have  been  made 

by  the  tenant;  statement  that  the  landlords  in  the  county  very  rarely  claim  any  im- 
provements except  an  occasional  question  of  drainage,  ib.  8995-9003.  9097-9100.  9135- 
9>3«- 

Capability  of  the  Kerry  peasants  to  thoroughly  look  after  their  own  interests,  Shaw 

9064.  9137,  9138 General  impression  of  witness  that  there  has  been  a great  fall  in 

the  value'  of  Kerry  cattle,  ib.  9070-9080 Statement  as  regards  exclusions  that  in 

Kerry  such  cases  have  mostly  been  questions  of  conacre,  ib.  9101,  9102.  t)H  1. 

Number  of  applications  to  fix  fair  rents  which  have  been  excluded  from  the  Acts, 
App.  720,  721. 

L. 

Labour  ( Rate  of  Wages).  Necessity  of  taking  the  increased  cost  of  labour  into  account  in 
recent  rent  fixing ; complaints  as  to  scarcity  of  labour  in  County  Down,  Cunningham 

4631,  4632.  4856,  4857 Opinion  that  the  cost  of  labour  has  increased  generally  ; 

reference  to  the  use  of  agricultural  machinery  as  a means  of  overcoming  the  difficulty 
of  obtaining  assistance  in  busy  seasons,  Roberts  7765-7787*  7804-7806.  7940-7944- 
Experience  of  witness  as  to  the  effect  on  his  farms  of  the  fall  in  prices  and  the  great 
increase  in  the  cost  of  labour  during  the  last  forty-five  years ; belief  that  the  cost  of 
labour  does  not  affect  small  farmers,  Heard  9545_956o.  9578*  9584-9586. 

Labourers'  Cottages.  Exclusion  from  the  Land  Act  if  a tenant  sub-lets  since  1.883  a part 

of  his  holding  for  a cottage  for  a labourer,  Bailey  1903-1924 Consideration  of 

certain  provisions  in  the  Acts  of  1881  and  1887  on  the  subject  of  sub-lettings  for 
labourers’  cottages  ; refeience  especially  to  Kennedy’s  case,  ib.  21 14-2126. 

Explanation  in  connection  with  the  working  of  Section  18  of  the  Act  of  1881,  as 
regards  labourers’  cottages  ; power  of  the  tenant  to  sub-let  for  the  purpose,  with  the 

consent  of  the  landlord,  Bailey  2714-2720 Limited  operation  of  Section  19  (Act  of 

1881)  as  regards  labourers’  cottages  in  Ulster  as  compared  with  Munster,  ib.  2721- 
2737- 

Discontinuance  by  the  Land  Commission  since  the  Labourers  Act  of  the  former 

practice  of  looking  into  the  condition  of  the  labourers,  Bayly  3745 Allowance  made 

to  the  landlord  for  rent  where  he  has  been  ordered  to  build  a new  cottage,  ib.  3746- 

375°*  . 

Sufficiency  of  the  present  legislation  in  regard  to  labourers’  cottages  on  holdings, 

Greer  8258-8265 Information  as  to  the  orders  given  by  the  Court  during  the  first 

two  years  of  the  administration  of  the  Land  Acts  in  respect  of  labourers’  cottages; 
belief  that  the  sanitary  authority  had  power  to  enforce  such  orders,  ib.  8270-8282. 


Land  Commission  ( Central  Department): 

Explanation  respecting  the  control  exercised  by  witness  since  March  1893  and  previously 
by  Mr  Wrench  (as  senior  Commissioner),  with  regard  to  the  arrangements  for  fixing  fair 

rents , Fitzgerald  8-10.  428-440.  505-518 Summary  of  the  procedure  in  the  Land 

Commission  for  the  fixing  of  fair  rents  from  the  time  of  service  of  the  originating  notice 

till  the  hearing,  ib.  17-23 Arrangement  as  to  the  sittings  of  the  Commissioners,  Mr. 

Justice  Bewley  and  witness  always  sitting  in  appeal  cases,  ib.  529-533. 

Recommendation  that  the  duty  of  the  Land  Commission  should  be  more  confined  to 
the  fixing  of  a fair  rent,  and  that  questions  of  title,  status,  administration,  &c.,  should 
be  excluded  from  the  consideration  of  the  Commissioners,  Cunningham  4892- 

4894. 

Explanation  that  when  once  a case  is  delegated  to  a Sub-Commission  presided  over 
by  a competent  legal  gentleman,  the  Land  Commission  has  absolutely  110  jurisdiction 

over  that  case  until  it  comes  before  them  on -a  re-hearing,  Bewley  10230-1 0234- 

Impossibility  of  the  Land  Commission  giving  any  instructions  to  the  legal  bub-Com- 
missioners  in  law,  and  to  the  lay  Sub-Commissioners  in  matters  of  valuation,  on  points 
that  had  not  arisen;  agreement  of  witness  with  the  opinion  expressed  by  his  predecessor 
on  this  subject,  ib.  10234,  10235.  10296-10299. 

Conclusion  that  the  Laud  Commission  have  no  right  to  instruct  the  Sub-Commissioners 
as  to  the  principles  of  valuation ; issue  of  printed  instructions  to  them  on  the  conduct  of 

business,  ib.  10687-10693 Opinion  that  if  the  Land  Commission  were  declared  to 

be  a superior  court,  no  greater  force  could  be  given  to  its  orders,  which  alieady  bind  all 
parties  concerned  ; explanation  that  none  of  its  orders  can  be  questioned  except  on  the 
ground  of  no  jurisdiction,  Bewley  10761-10773.  Costs 

° 0.122.  5 M 3 
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Land  Commission  (Central  Department)— continued. 

Costs  and  inconvenience  greater  to  tenants  in  going  to  the  Chief  Commission  than  in 
going  to  the  Sub-Commission,  the  former  only  sitting,  as  a rule,  in  one  town  in  a county, 
while  the  latter  hold  their  courts  as  near  to  the  litigants  as  possible,  Bewley  11070- 

11077.  11414-11419 Opinion  that  the  Land  Commission  should  not  be  called  upon 

to  give  any  instructions  in  valuation  to  lay  Assistant  Commissioners  and  Court  valuers  ; 
impossibility  of  lay  ng  down  any  definite  rules  on  questions  of  law,  tl\e  only  course  being 
to  decide  each  question  as  it  arises,  ib.  11201-11210. 

Recommended  inquiry  next  Session  into  the  distribution  of  business  amongst  the 
various  departments  of  the  Land  Commission ; also  into  the  working  of  the;  Land 
Judges'  Court,  Rep.  xxiii. 

See  also  the  Headings  generally  throughout  the  Index.  • 

Landlords : 

Question  considered  (in  connection  with  applications  for  fair  rents)  as  to  notice 
being  given  to  the  tenant  of  all  objections  proposed  to  be  raised  by  the  landloid 
on  points  of  law  ; difficulty  in  preventing  objections  being  suddenly  raised,  Bailey  1715. 

1805—1814.  1916—1919 Relative  advantage  and  disadvantage  of  the  landlord,  on 

receipt  of  the  originating  notice,  notifying  the  tenant  as  to  any  points  of  law  intended  to 
be  raised,  ib.  1715.  1805-1814.  1916-1919. 

Legal  objections  sometimes  raised  on  the  part  of  landlords  to  the  fixing  of  fair  lents, 
whilst  in  many  cases  the  landlord  is  very  anxious  to  have  the  judicial  rent  settled,  Doyle 
2895-2897. 

Opinion  that  the  landlords  are  not  affected  injuriously  or  unfairly  by  the  Land  Acts, 
though  they  hove  doubtless  suffered  very  much  in  reduction  of  rents,  Bayly  401 2-40 14. 

4018-4020 Conclusion  that  the  Acts  are  entirely  in  favour  of  the  landlords,  and  are 

injurious  to  the  tenants  in  many  respects,  ib.  4126-4130. 

Denial  of  statement  that  it  is  the  rule  on  every  estate  of  which  witness  is  agent  to 
insist  on  an  increase  of  rent  on  the  death  of  a tenant;  when  a tenant  dies  the  opportunity 
is  taken  to  revise  the  rent  if  it  happens  to  be  very  low,  Garvey  12022-12039.  12118- 

12125.  12144-12146' Disapproval  of  the  policy  of  the  Land  Act  of  1881,  as  it  went 

too  far  in  abolishing  the  landlords’  rights,  ib.  12782-12787. 

Very  limited  extent,  during  the  last  three  sittings  of  the  Committee,  to  which  any 
evidence  has  been  received  on  behalf  of  the  landlords,  Rep.  iii. 

Recommendation  that  the  landlord  should  be  obliged  by  a rule  of  the  Land 
Commission  within  a certain  time  after  the  service  of  the  originating  notice  to  fix  a fair 
rent,  to  state  all  the  grounds  of  his  objection  to  such  application,  and  that  a similar. rule 
should  apply  to  hearings  in  the  Appeal  Court,  Rep.  xv. 

Advantageous  position  of  the  landlord,  not  only  in  being  able  to  purchase  the  tenant’s 
interest  at  substantially  less  than  the  real  market  value,  but  in  being  able  to  re-sell  at 
the  end  of  the  statutory  term  at  the  full  maiket  value,  and  to  fix  the  future  rent.  Rep.  xvi. 

See  also  ABATEMENTS  OF  Rent.  AGREEMENTS  AND  VOLUNTARY 

Arrangements.  Appeals  and  Re-hearings.  Buildisgs. 
Costs.  County  Courts.  Ejectment.  Exclusions,  Spc.  Fair 
Rents.  Fee  Farm  Grants.  Improvements.  Limited  Owners. 
Pre-emption  Right.  Statutory  Term.  Sub- Commissions. 
Tenant  Right  and  Occupation  Interest.  Turbary. 


Leases  Large  reduction  of  rents  in  cases  of  long  leases,  many  of  which  were  made  in 

prosperous  years  at  high  rents,  Fitzgerald  502 Object  of  the  short  teini  leases 

occasionally  made  by  the  land  judges,  Bailey  2064,  2065. 

Explanations  on  the  subject  of  the  disallowance  of  tenants’  improvements  made  under 
lease  which  excluded  such  improvements  ; frequency  of  cases  before  the  Act  of  1881  in 
which  the  tenant  regarded  the  terms  of  the  lease  as  compensation  for  his  improvements, 
Bailey  2393-2474  Concurrence  in  the  view  that  under  the  terms  of  some  leases 
there  may  be  full  compensation  for  improvements  by  tenants,  ib.  2644. 

Inability  of  any  leaseholder  to  apply  for  a fair  rent  except  under  Section  21  of  the 
Act  of  1881  ; reference  to  the  case- of  Rae  v.  Cooney,  where  the  family  of  a leaseholder 
for  life  might  at  his  death  become  tenants  from  year  to  year,  FiizGibbon  3003-3006. 
3012—  Statement  as  to  the  anomalies  and  difficulties  arising  from  the  section  ol  the 
Act  of  1887  relating  to  leaseholders,  ib.  3014-3017. 

Explanations  as  to  witness’ decision  in  Mollan  v.  Keeran  that  the  large  fine  paid 
should  not  be  taken  into  consideration  in  fixing  the  rent;  regret  that  the  Rent 
Redemption  Act  has  not  placed  long  leaseholders  and  fee-farm  grant  holders  in  the 

same  position  as  ordinary  leaseholders,  Bewley  10300  et  seq. Contention  thatifar.v 

alteration  of  the  law  be  made  under  which  long  leaseholders  and  fee-farm  grantees  are 
to  be  brought  within  the  Act,  those  men  who  are  practically,  although  not  legally, 
tenants,  should  also  be  included,  ib.  10315-10323. 

Execution 
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Leases — continued. 

Execution  of  only  133  judicial  leases  under  the  Act  of  1 88 1 , Rep.  iv Conclusion 

of  the  Committee  that  there  is  no  principle  in  the  exclusion  of  certain  leaseholders  from 
the  Acts,  and  that  they  should  have  the  right  of  resorting  to  the  Court,  ib.  xx. 

See  also  EXCLUSIONS,  8pc.  FAIR  RENTS.  IMPROVEMENTS.  “ Leinster 
Leases .”  ' ■ ' 

Leconsfield  Estate.  Explanation  that  the  practice  of  Lord  Leconsfuld  in  making  improve- 
ments differed  from  that  of  most  other  Irish  landlords,  and  was  a very  exceptional  case, 
O'Keefe  6846-6850. 

Legal  Questions.  Opin'on  that  the  number  of  legal  points  that  will  arise  at  the  end  of  the 
fiist  statutory  period  will  be  comparatively  few,  as  most  of  the  legal  questions  at  issue 
will  have  been  finally  decided,  Beu-ley  10257-10265. 

See  also  Appeals  and  Re-hearings.  Judgments  and  Legal  Decisions. 

“Leinster  Leases”  Instances  of  several  cases  of  “ Leinster  leases”  in  which  the  whole  of 
the  tenant*.’  improvements  were  disallowed  in  fixing  the  fair  rent,  because  the  tenants 
had  contracted  themselves  out  of  the  Act,  Doyle  7551— 7568. 

Lime.  Practice  of  the  Comriiissioners  to  allow  tenants  a fair  interest  on  the  actual  expense 
of  putting  lime  and  potash  on  the  soil,  but  not  for  the  vast  advantage  that  results  to  the 
farm  from  the  process;  conclusion  that  improvements  due  to  liming  are  practically 

permanent,  O’KeeffeS 443-6461 Doubt  as  to  the  ordinary  process  ol  liming  lasting 

for  a generation,  Doyle  7363-7365- 

Limited  Owners.  Few  applications  before  witness  in  cases  where  the  landlord  is  tenant 
for  life,  these  being  excluded  from  the  Land  Act , Bailey  2 127-2134 ——Admission  as 
regards  the  case  of  Peyton  v.  Gilmartin  that  the  tenant  was  successful  in  resisting  a 
judicial  rent  fixed  during  the  life  of  the  life  tenant,  ib.  2214-2221. 

Explanations  with  further  reference  to  the  extent  of  creation  of  new  tenancies  by  the 
tenant  for  life  or  limited  owner,  these  holdings  becoming  future  tenancies  on  the  death 
of  the  limited  owner,  Bailey  2268^2285.  2480-2482.  2489-2494.  2561-2568.—— 
Question  consulted  as  to  1116“ opportunities  for  fraud  in  the  making  of  new  tenancies  by 

the  limited  owner  disregarding  the  interests  of  the  remainder-man,  as  by  taking  a hue 

and  fixing  a low  rent.  ib.  2483-2492. 

Reference  to  the  power  of  a life  tenant  under  the  Settled  Land  Act  to  give  a lease 
that  might  extend  beyond  his  own  life,  Shaw  8898,8899.  8902-8304.  9083,  9084 
• Evidence  as  to  the  position  of  a tenant  under  a limited  owner,  the  interest  ol  the  former 
terminating  on  the  eviction  of  the  latter  unless  he  redeems;  explanation  that  it  the 
sub-tenants  restore  the  middleman  they  have  a charge  on  his  interest,  Bewley  10380- 

10389.  10399  10404-  ' . , ■ 

Injustice  and  gross  anomaly  of  the  present  state  of  the  law  with  regard  to  lettings,  by 
limited  owners,  Rep.  xx. 


Mtic  A fee,  Thomas.  (Analysis  of  l.is  Evident— Witness  has  been  an  assistant  lay 
C ■mmissioner  since  18S9,  having  acted  both  as  Sub-Comtmss, ones  and  as  appeal 
valuer;  has  had  practical  experience  of  farming  in  County  Antrim  since  he  was  twenty 
years  of  age,  §350-5361.  5439“5442- 

Details  as  to  the  method  pursued  by  witness  in  inspecting  and  valuing  farms  as  an 
assistant  Commissioner,  5362  et  scq.  5510.  et  seq.—— Evidence  to  the  effect  that 
when  a tenant’s  improvement  has  added  more  than  five  per  cent,  to  the  letting  value  o 
the  land  the  landlord  gets  the  benefit  of  1 lie  increased  value  beyond  the  amount  tint 
repays  the  tenant  the  cost  of  producing  it,  537°-5374-  5473-5497- 

Statement  that  in  fixing  fair  rents  regard  is  had  by  the  Commissioners  to  the  prices 
of  -lori  cultural  produce;  professional  value  of  witness  private  experience  of  prices,  5375 
5380.  5516,  5517— —Decided  opinion  that  it  is  necessary  to  inspect  the  particular 
holding  in  every  case,  when  fixing  fair  rents,  5381-5384- 

Number  of  cases  in  which  tenants  have  made  improvements  but  have  not  claimed  for 
them  impossibility  of  allowing  for  improvements  that  have  not  been  proved  in  Court, 

-^S'-wn.  54 57-547 2 Particulars  of  cases  in  winch  the  application  for  a lent  to 

be  fixed  was  dismissed  on  account  of  sub-letting,  5398-5410.  5442,  5443. 

Statement  that  proximity  and  accommodation  values  are  taken  into  account  by  the 
Commissioners  in  fixing  fair  rents,  5411-541 4-  5450-5456.  55  >4  View  of  witness 
that  gross  produce  is  not  a decisive  factor  in  estimating  a fair  rent,  the  relation  of  gioss 
produce  to  the  rent  varying  in  every  case,  5415-6423- 

Information  respecting  witness’ farm,  which  consists  of  about  170  statute  acres,  the 
rent  being  1 387.  and  the  working  expenses  200 1.  per  annum ; gross  produce  last  year 
0.122.  5M4 
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MacAfce,  Thomas.  (Analysis  of  his  Evidence) — continued. 

not  quite  400Z.;  5424-5449 Opinion  that  the  presumption  in  favour  of  the  tenant  in 

regard  to  buildings  and  the  reclamation  of  waste  land  should  be  allowed  to  go  back  any 
distance  of  lime,  5498-5509. 

Absolute  necessity  of  a hearing  before  the  legal  Sub-Commission  in  a great  many  cases; 
certainty  that  the  bulk  of  the  tenants  would  not  agree  lo  the  aboli'ion  of  the  Sub- 

Commission,  5518-5527 Desirability  of  shortening  the  fifteen  years’  term  on  account 

of  the  great  fluctuation  in  prices ; suggestion  that  it  should  be  limited  to  ten  years,  5528- 
5539- 

[Second  Examination.] — Evidence  to  the  effect  that  county  cess,  which  varies 
considerably  in  the  various  counties  of  Ireland,  is  always  considered  in  fixing  a fair 

rent,  5540-5544.  57*5-5729 Information  respecting  the  allowance  for  proximity  to 

a town  ; explanation  why  there  was  no  allowance  for  proximity  to  Caledon  in  the  case  of 
Sarah  Allen  v.  Lord  Caledon,  5545-5561.  5654-5656.  5856-5864. 

Statement  to  the  effect  that  in  the  cases  of  large  reductions  of  rent  on  the  Shaw 
Estate,  the  usual  procedure  was  followed,  and  the  rents  fixed  were  considered  to  be  the 

fair  rents,  5562-5567.  5657,  5658.  5902  et  seq. -Practice  of  the  Sub-Commissioners 

not  to  take  the  Poor  Law  valuation  into  consideration  further  than  as  an  element  in  fixing 
the  fair  rent  ; higher  Poor  Law  valuation  in  Armagh  than  elsewhere,  5567-5574.  5847- 
5855- 

Explanation  that  in  the  case  of  a reduction  of  one  of  Lord  Dartrey’s  rents  from 
ill.  JS.  6d.  to  12/.  the  question  of  sub-letting  did  not  arise  as  theie  was  no  evidence  of 
it  before  the  Court,  5575  et  seq.— — Disapproval  of  the  practice  of  sub-letting  as  a 
principle,  5582,  5583. 

General  practice  of  witness  to  capitalise  the  difference  between  fair  rent  and  competition 

rent  in  order  to  arrive  at  the  specified  value,  5584-5590- Opinion  that  the  right  of 

pre-emption  by  the  landlord  at  the  specified  value  is  rather  a hardship  upon  the  tenant ; 
desirability  of  the  Ulster  custom,  under  which  the  tenant  has  the  right  of  free  sale,  being 
extended  to  the  rest  of  Ireland,  5591-5596.  5663-5672.  5736  et  seq. 

Ability  of  the  landlords  generally  to  prove  the  improvements  they  make,  5597-5605 

Endeavour  of  witness,  in  cases  of  deterioration,  to  value  the  land  as  near  as  possible 

at  what  should  have  been  its  normal  value,  5606-5608. 

Certainty  that  in  many  cases  there  is  very  great  hardship  to  the  tenant  on  account  of 

the  necessity  oflegally  proving  improvements,  5607-5610.  5617  et  seq.-,  5659-5662 

Witness  is  not  aware  of  any  cases  in  which  landlords  have  recouped  themselves  by 
charges  on  turbary  after  they  have  had  the  rent  reduced  on  the  holding,  5611-5613. 

Great  variation  in  the  amount  of  labour  and  expense  incurred  in  the  reclamation  of 

bog  lands  in  different  districts,  5613-5616- Contention  that  the  price  paid  for  the 

tenant  right  of  a bolding  in  Ulster  has  nothing  whatever  to  do  with  the  fixing  of  a fair 
rent,  5624-5630. 

Opinion  that  when  fixing  a fair  rent  or  a specified  value  all  the  evidence  that  either 
the  landlord  or  the  tenant  can  fairly  produce  should  be  taken  into  consideration,  5631- 

.5633 Reiteration  of  the  statement  that  it  is  the  practice  in  the  case  of  tenant’s 

improvements  to  give  the  landlord  the  whole  of  the  increased  value  that  accrues  after  the 
tenant’s  expenditure  has  been  met;  opinion  that  the  tenant  is  entitled  to  the  greater  part 
of  the  increased  value,  5634-5644.  57>5-5729-  5758-5782.  5932-5948. 

Practice  of  tne  Sub-Commissioners  to  allow  the  prices  of  farm  produce  to  have  their 

due  influence  when  fixing  fair  rents,  5645-5648 Suggestion  that  in  re-fixin^  rents 

alter  the  close  of  the  judicial  term  the  landlord  and  tenant  might  be  given  the  chance  of 
settling  the  rent  alter  inspection  by  two  lay  Commissioners,  with  an  appeal  to  the 
present  Sub-Commission  Court,  5649-5653.  5700-5714.  5817-5825.  5949-5951. 

Probability  that  in  a great  many  cases  the  tenants  between  the  Mourne  Mountains 

and  the  coast  have  been  charged  rent  on  their  improvements,  5673-5675 Belief  ihat 

if  the  artificial  boundary  with  regard  to  town  parks  were  removed  altogether  a great  deal 
of  friction  would  be  prevented,  5676-5680.  5835,  5836.  5885-5895. 

Hardship  caused  to  the  tenants  of  agricultural  holdings  by  their  being  excluded  under 
the  Act  from  having  a fair  rent  fixed  on  account  of  their  being  demesne  or  pasture 
tenants,  or  of  there  being  mills  other  than  flax  mills  on  their  holdings  ; general  effect  of 

exclusions  to  create  unrest  in  the  minds  of  agriculturists,  5681-5692.  5837-5846 ^ 

Statement  with  regard  10  the  cases  on  Captain  J.  Harrison’s  estate  (where  the  tenants 
came  to  the  Court.  10  get  a fair  rent  fixed  alter  having  agreed  to  a reduced  rent  with  the 
landlord),  that  the  further  reduced  rents  were  fixed  by  the  Sub-Commission  after  careful 
inspection  of  the  holdings,  5693-5700. 

Doubt  as  to  there  being  any  danger  to  the  tenant  in  the  process  by  which  the  holding 
is  valued  apart  from  the  buildings  on  it  and  the  letiing  value  of  Hie  buildings,  if  thev 

are  the  landlo.d  s,  added,  5729-5735- Desirability  of  the  tenants  being  encouraged 

1 » very  possible  way  to  make  improvements  on  their  holdings,  5748  et  seq. 

Conclusion 
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Report,  1 894 — continued. 


MacAfee,  Thomas.  (Analysis  of  his  Evidence) — continued. 

Conclusion  that  both  the  landlord  and  tenant  should  be  informed  as  to  the  way  in 
which  the  fair  rent  fixed  has  been  arrived  at,  particulars  as  to  allowances  and  additions 
being  {jiven  them,  5753-5757 Obligation  of  the  tenants  to  prove  all  the  improve- 

ments they  claim,  whether  in  Ulster  or  not  ; explanation  that  an  Ulster  custom  tenant 
is  not  required  to  prove  the  erection  of  buildings,  5762-5775. 

Decided  opinion  that  any  Act  dealing  with  the  land  question  should  be  made  so  clear 
as  not  to  admit  of  any  misinterpretation  on  the  part  of  those  who  have  to  administer  it, 

5783-5803 Statement  that  the  occupancy  right  is  considered  when  fixing  a fair  rent, 

and  that  a competition  rent  is  fixed  in  cases  were  the  holding  is  in  the  possession  of  the 
landlord,  5788-5797.  5865-5884. 

Doubt  as  to  the  advisability  of  giving  the  court  power  to  protect  the  present  tenant 
by  dealing  with  arrears,  as  in  Scotland  ; sympathy  of  witness,  however,  with  a tenant  who 

is  doing  his  best  to  pay  an  impossible  rent,  5805-5813 Approval  of  the  suggestion 

that  where  the  tenant  has  now  any  right  to  turbary,  mountain  grazing,  commonage, 
or  seaweed,  the  court  should  be  authorised  to  deal  with  the  right  as  appurtenant  to  the 
holding,  5814-5816. 

Desirability  of  a rule  of  law  that  a present  tenancy  once  created  should  not  be 
destroyed  except  by  the  wilful  act  or  default  of  the  tenant  himself ; great  injustice  for  a 
tenant  to  be  deprived  of  his  interest  in  his  holding  because  a middleman  is  ejected, 

5826-5831.  59H-593t Opinion  that  a tenant  should  not  be  excluded  from  the  Act 

because  he  sublets  to  labourers,  but  that  the  line  should  be  drawn  at  any  sub-letting  that 
would  give  the  sub-tenant  a right  to  come  into  court  to  have  a fair  rent  fixed,  5832-5834. 

Evidence  to  the  effect  that  in  the  case  of  fee-farm  grants  under  the  Rent  Redemption 
Act  the  entire  improvements  of  the  tenant  go  to  the  landlord,  5896-5901. 

MacAfee,  Thomas.  Letter  from  Mr.  MacAfee  to  the  Chairman  of  the  Committee 
explanatory  of  his  action  in  connection  with  a certain  case  in  which  the  rent  was  largely 
reduced;  deduction  made  in  respect  of  tithe  rent-charge,  &c.,  App.  742. 

M‘  Cormick  v.  Loftus.  Reference  to  the  recent  case  of  M'Cormick  v.  Loftus ; statement 
hereon  that  where  the  contract  does  not  mention  the  purpose  for  which  land  may  be  used, 
consideration  is  given  to  extrinsic  evidence  and  to  the  size  and  nature  of  the  holding, 
Fitz  Gibbon  3253. 

McDonnell  v.  Bloke.  Decision  in  the  case  of  McDonnell  v.  Blake  adverted  to  as  not 
being  applicable  as  a universal  rule,  FiizGibbon  3489-3492. 

Mairs  v.  Lccliie.  Explanations  in  connection  with  the  case  of  Mairs  v.  Leckie,  in  which 
witness  declined  to.  put  any  rent  upon  the  expenditure,  of  the  tenant  on  improvements 
and  reduced  the  rent  from  18/.  to  11/.;  reversal  of  this  decision  by  Mr.  Justice  Bewley, 
the  old  rent  having  been  revived,  Bailey  i 140-1168. 

Manure.  View  of  witness  that  manuring  land  should  be  regarded  as  an  improvement 
rather  than  as  an  ordinary  element  of  good  husbandry,  O'Keeffe  6635-6639—  Non- 
recognition  of  tie  amount  of  manuring  that  a tenant  may  have  done  in  fixing  the  rent; 
admission  lhat  this  course  is  not  encouraging  to  a tenant  who  applies  cosily  manures  and 
fundamentally  alters  the  character  of  the  soil,  Doyle  7339“7362.  See  also  Lime. 

Maps  Great  importance  of  a map  showing  the  boundaries  of  each  holding,  Bailey  696-702 
-—Inconvenience  formerly  when  the  tenants  had  to  provide  maps  of  their  holdings,  the 

maps  beino-  now  supplied  by  the  Land  Commission,  Bayly  4149-4153 Statement 

that  duiin  “the  years  1881  to  1885  the  Sub-Commissioners  were  obliged  to  make  their 
valuations  without  the  a>sistance  of  maps  of  the  farms  in  question  ; impossibility  of 
making  a satisfactory  valuation  under  such  conditions,  Roberts  7752,  7753. 

Recommendation  that  authentic  maps  showing  the  holdings  on  which  judicial  rents 
have  been  fixed,  with  appropriate  reference  numbers,  should  be  kept  in  bound  volumes, 
arranged  in  counties,  Bewley  10190,  10 191. 

See  also  Boundaries. 


Markets  mi  Towns,  Proximity  to.  Reference  to  proximity  to  a good  market  as  an  item 
in  considering  the  value;  limited  use  made  of  the  railways,  Bayly  3573-35/5-  3°58 

Statement  lhat  proximity  and  accommodation  values  are  taken  into  account  by 

the  Assistant  Commissioners  in  fixing  fair  rents,  MacAfee  5411-54,4-  545°~5456- 

W4 Information  respecting  the  allowance  for  proximity  to  a town  ; explanation 

why  there  was  no  allowance  for  proximity  to  Caledon  in  the  case  of  Sarah  Allen  v.  Loid 
Caledon,  zi.  5545-5561.  5654-5656.  5856-5864. 

Marriaqes  Absolute  denial  of  the  statement  that  witness  has  interfered  with  the  marriages 
of  the  tenants  and  has  increased  the  rent  upon  the  ma.nage  of  a son  or  daughterly  ho 
was  likely  to  succeed  to  the  farm,  the  only  action  taken  being  to  refuse  to  recognise  a 
son  as  a tenant  during  the  life  of  the  father^ Garvey  12048-12054.  12144-12146. 
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Report,  1 894 — continued. 


Middlemen.  Power  of  the  middleman,  in  the  event  of  his  rent  being  larger  than  flic 
aggregate  of  the  rents  he  receives,  to  surrender  under  the  provisions  of  the  Act  of 
1887,  Bewlty  11 127-1 1131. 

Opinion  as  regards  the  words  “circumstances  of- the  case,  holding,  and  district,”  in 
the  8th  section  of  the  Act  of  1881,  that  evidence  as  to  the  rents  derived  by  middlemen  from 
their  sub-tenants  should  only  be  received  by  the  Sub-Commissioners  for  just  what  it  is 
worth,  Garvey  12218-12222. 

Illustration  of  the  hardship  in  cases  of  tenants  holding  under  a middleman  whose 
interest  is  determined  by  ejectment  for  non-payment  of  rent  in  consequence  of  his 
failure  to  pay  the  head  rent.  Rep.  xx. 

See  also  Future  Tenants.  Limited  Owners.  Sub-Letting. 

Mill  Holdings.  Condition  under  which  exclusion  from  the  provisions  as  to  fair  rents 

applies  to  mill  farms,  Bailey  1640,  1641 Evidence  relating  to  two  mill  cases,  Boyle 

v.  Foster  and  Murdoch  v.  Parkes;  decision  that  the  holdings  were  not  agricultural  in 
character,  and  therefore  did  not  come  within  the  provisions  of  the  Land  Act,  FitzGibbon 
3077-3082.  3158,  3(59, 

Very  (iw  instances  of  mill  farms  where  the  mill  is  confined  to  the  purposes  of  the 

holding,  Bayly  4169-4171 Hardships  in  mill  holdings  being  ruled  out  of  the  Act 

as  not  being  purely  agricultural  holdings,  ib.  445*2,  4453. 

Instance  of  a holding  near  Abbeyleix  being  excluded  from  the  Act  in  consequence  of 

there  being  a ruined  mill  on  it,  O'Keeffe  6042,  6043 Examination  in  regard  to  mill 

holdings  ; expediency  of  fixing  fair  rents  on  such  holdings,  Greer  8087-8099. 

Advisability  of  fixing  fair,  rents  on  farms  which  were  originally  mill  holdincs,  but  on 

which  mills  have  fallen  into  disuse,  Heard  10000-10004 Approval  of  the  question 

being  left  to  the  discretion  of  the  Sub-Commissioners  as  to  whether  holdings  with  old 
and  disused  mills  on  them  should  be  excluded  from  the  benefits  of  the  Act  Garvey 
11921,11922.  ’ J 

Moonan  v.  Conyngham,  Particulars  of  the  case  of  Moonan  v.  Conyngham,  showing  the 
difficulty  of  adjudging  whether  land  is  held  residentially  or  not,  FitzGibbon  3064,  3065. 

Mortgages.  Statement  as  to  tenancies  created  by  a mortgagor  after  the  date  of  the 

mortgage  not  being  binding  on  the  mortgagee,  Bailey  931-935 Evidence  to  the 

effect  that  rents  are  fixed  on  mortgaged  holdings  without  any  notice  being  given  to  the 
mortgagee,  but  that  he  is  allowed  to  intervene  at  any  time  and,  if  necessary,  to  have  the 
case  re-heard  ; belief  that  no  practical  injustice  is  done  to  the  mortgagee,  Bewley 
10972-10991.  0 

N. 

Neltgan,  John  Chute.  (Analysis  of  his  Evidence.)— Witness  is  Recorder  of  Cork,  and 
County  Court  judge  of  the  East  Riding  of  County  Coik,  having  previously  been  County 
Court  judge  at  Londonderry  ; has  had  a large  experience  of  land  cases  since  he  has 
been  on  the  Bench,  11420^11430.  11444,  11445. 

Evidence  to  the  effect  that  during  the  two  years  that  witness  has  been  County  Court 
judge  he  received  207  originating  notices  to  have  fair  rents  fixed,  fifty-two  of  which 
were  transferred  to  the  Land  Commission ; there  were  appeals  in  thirty-eight  of  the 

155  cases  heard,  11431-11439.  11698-11712 Details  as  to  witness’  procedure  in 

adjudicating  on  land  cases,  his  endeavour  being  to  form  an  independent  judgment  as  to 
value  in  each  case  and  not  to  rely  on  the  report  of  the  court  valuer,  11440-11458. 
11535  etseg.-,  11723-11745.  11760-11783.  11835-11845. 

Belief  that  the  County  Court  decisions  would  command  .more  outside  confidence  if 

there  were  two  valuers  instead  of  one,  11448-11450.  11542,  11543 Desirability  of 

the  court  valuers  being  made  permanent  officials,  and  the  County  Court  put  as  much  as 
possible  on  the  same  footing  as  a Sub-Commission,  in  order  to  make  it  a suitable  court 
for  the  revision  of  rent,  1 1451-1 1453. 

Decided  opinion  that  the  light  of  appeal  from  all  courts  of  first  instance  should  be 

preseived,  11454*  11455*  11625—11627 Statement  that  witness  leaves  his  valuers 

perfectly  fiee  as  to  the  method  by  which  they  arrive  at  their  valuation,  only  directing 
them  to  make  the  valuation  as  minute  as  possible,  11456-11458.  1 1 560  <■*  se?. 

Experience  of  witness  that  the  tenants  have  no  difficulty  in  regard  to  proving  their 
. improvements  in  Ins  court  ; he  is  not  aware  of  any  case  in  which  the  tenant’s  word  as  to 
his  improvements  has  been  disputed,  1 1459— 11466.  1 1 547-1 1555.  11674-11680.  11746- 
11759.  11828-11834 Practice  of  witness  to  give  the  tenant  full  interest  on  his  out- 

lay for  improvement,  11468-11471.  11544-11546,  11535  et  seq. 

Information  as  to  the  cases  of  town  parks  that  have  come  before  witness,  showing 
why  each  was  decided  in  favour  of  the  tenant;  approval  of  the  operaiion  of  the  Act 
being  still  stiictly  limited  to  agricultural  or  pastoral  holdings,  11473-11477.  11685- 

1 1 693 Explanation  that  in  the  only  dairy  farm  case  that  witness  had  to  deal  with 

he  did  not  fix  a rent,  as  it  was  one  of  the  exempted  cases,  1 1 478— i 1488. 

Strong 
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Report,  1 894 — continued. 


Neligan , John  Chute.  (Analysis  of  his  Evidence)— continued. 

Strono-  objection  to  sub-letting  on  the  ground  that  it  may  create  congested  districts; 
opinion  lhat  the  small  lettings  made  by  a farmer  to  his  own  labourers  come  within  the 
“ discretion  ” under  the  Act  of  1887,  and  should  not  be  considered  as  sub-letiin^,  11489 

1 l4Q(j Approval  of  the  suggestion  that,  if  any  alleiation  be  made  in  the  law  as 

sub-letting,  power  should  be  given  to  fix  a fair  rent  between  the  sub-tenant  and  tenan  , 
as  well  as° between  the  tenant  and  the  landlord,  1 1497-11501. 

View  of  witness  that  the  fact  that,  costs  are  not  given  to  the  “ successful  party  ” is  not 
a matter  of  complaint,  the  fixing  of  a fair  rent  not  being  a hostile  lawsuit ; belief  that 

the  tenants’ costs  in  witness’ court  are  very  small,  11506-11 510 Result  of  witness 

experience  that  the  question  of  costs  does  not  operate  111  keeping  tenants  out  ot  court, 
11510-1 1518.  . 

Belief  as  to  the  efficiency  of  the  system  of  reporting  the  cases  that  are  brought  before 
the  Land  Commission ; occasional  report  of  tire  proceedings^  witness  ^ 

the  younger  legal  gentlemen  present,  11515-11556 Opinion  that  the  statutoiy  term 

of  fifteen  years  should  be  shortened  ; recommendation  that  it  should  be  ten  years, 
11527-H538.  11609-11623.  - . 

, Belief  that  the  records  of  money  or  material  allowed  lo  the  tenants  for  improvements 
are  very  well  kept  on  large  estates,  but  not. on  small  ones,  1 1547-14549'  I1Di2  li07u 
” -Occurrence  of  cases  in  which  allowances  in  the  shape  of  remiss, 00s  or  temporary 
reductions  of  rent  were  given  to  the  tenant  as  a compensation  for  improvements,  11560 

Necessity  of  legislation  in  order  to  do  away  with  the  doubt  and  difficulty  as  to  what 
will  take  place  at  the  end  of  the  statutory  term,  1 1567-'  1659-  «*W77T8,1*F*®A  . 

the  question  of  making  an  allowance  to  the  tenant  for  occupation  right,  when  hsmg  a 

fair  rent,  has  never  been  raised  before  witness;  contention  that  the  County  Court  valuer 
does  not  take  the  occupation  right  into  consideration  in  Ins  valuation,  11572-11608. 
11628-11634.11797-11827. 

Rough  estimate  that,  in  oases  of  increased  letting  value  due  to  tenants  improvements, 
any  balance  that  may  remain,  after  an  allowance  of  not  less  than  5 per  Mu  has  been 
made  to  the  tenant,  is  divided  in  the  proportion  of  about  three-foarths  to  the  tenant  and 
one-lourlh  to  the  landlord;  , 1635-'  '654-  ■' 784-'  1801--E,, deuce  to  the  effect  that 
where  a holding  has  been  deteriorated  by  the  tenant  toe  fair  rent  has  been  fixed  on  the 
land  as  the  valuer  saw  it;  feeling,  however,  that  a hardship  is  done  to  the  landlord  m 
such  cases,  1 1655-1 1671.  , . - 

Opinion  that  the  necessity  of  firing  lower  rents  now  than  would  have  been  fixed “““ e 

1886  is  due  to  the  fall  in  prices;' 11681-11684 Information  as  to  witness  tenants, 

those  who  went  into  court  having  got  small  reductions  m rent;  large  abatements  given 
by  witness1  in  baid  times,  11713-11722. 

Non-objection  to  a general  rule  of  law  that  the  presumption  should  be  that  1 mprove 
ments  increasing  the  value  of  the  holding  are  the  tenants,  unless  the  lam lord  proves  the 

contrary  11746-11759 Contention  that  111  valuing  a farm  it  is  better  to  value  the 

/ land  without  the  buildings  and  then  add  the  buildings  if  nec. X^eTant- 
. whole  as  a going  concern  and  deduct  the  buddings  when  they  belong  to  the  tenant , 
certainty  that  the  landlord  does  not  get  rent  twice  over  for  the  buildings,  1 1 / bo  7°3- 

New  Tenancies.  Information  as  to  the  practice  in  awarding  a sum  to  a tenant  who  has 
purchased  from  another  tenant,  in  respect  of  h.s  right  of  occupancy  and 1 of  havu * , a (air 

rent  fixed,  Bailey  2523-258^ L^ge  number  of  cases  in  winch  esmtes  havc^bee  f 

a long  time  in  settlement  where  the  quesiion  of  new  tenancies  may  ause,  tb.  2bb0  2003. 
Absence  of  any  case,  before  witness,  of  new  tenancy  created  by  an  assignment  or 

settlement,  Iw/2864-2866 Information  as  to  the  circumstances  under  which  a new 

tenancy  is  created,  excluding  the  tenant  from  the  court,  Bewley  10605- iobiQ- 
See  also  Future  Tenants. 

Non-contention . Canes.  Suggestions  for  a modification  of  the  Fooe^reJ“. 

contentious  cases,  and  for  dispensing  with  the  preliminary  hearing,  but  not  in  the  larger 

fSffi  oases,  Bailey  1295,  .296.  .650-.652 Opinion  that  m non-content, ou 

rases  an  anneal  on  questions  of  value  might  be  withheld,  and  that  the  valuation  might 

m 1297-1 299.  .650,  .65. Conc^rencewith^rBade^ 

proposals  respecting  future  procedure  in  non-con  ten  tious  cases,  Doyle  2925  2934,  Geer 
13130,  8131.  8135. See  also  STATUTORY  TERM. 

0. 

Occupation  Interest.  See  TENANT  RIGHT  AND  OCCUPATION  INTEREST. 

O’Keeffe  Cornelius.  (Analysis  of  his  Evidence.)  -Witness  has  been  an  Assistant  Sab- 
Commissioner  since  >Mi,  being  one  of  the  original  staff;  ha,  had  great  practical 
experience  of  farming,  and  farms  400  acres  at  present,  595 2-5960.  6023-6025.  Doubt 
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O'Keeffe,  Cornelius.  (Analysis  of  his  Evidence) — continued. 

Doubt  as  to  Lord  Cairns’  Committee  having  had  any  influence  upon  the  minds  of  the 
Sub-Commissioners,  who  at  that  time,  and  subsequently,  were  fixing  fair  rents,  5961- 
5967 Great  variation  in  the  relation  that  rent  bears  to  the  value  of  the  gross  pro- 

duce; estimate  as  to  what  would  be  a fair  proportion  of  the  gross  produce  to  give  the 
landloid  in  the  case  of  grazing,  dairy,  and  tillage  land,  5968-5976. 

Evidence  to  the  effect  that  the  value  of  the  land  in  Ireland  is  considerably  less  now 
that  wheal,  has  practically  gone  out  of  cultivation  ; slight  increase  in  the  value  due  to 

spade  cultivation,  5977-599! Various  reasons  why  tenants  do  not  come  into  court  to 

have  fair  rents  fixed,  such  as  a temporary  abatement  from  the  landlord,  large  improve- 
ments made  by  the  tenant,  arrears,  &c.,  5992-5998. 

Decided  opinion  that  as  regards  evidence  of  improvements  the  onus  of  proof  ought  to 

be  thrown  in  all  cases  upon  the  landlord,  5999,  6000 View  of  witness  that'vvhere 

sub-letting  has  the  consent  of  the  landlord  or  has  not  injuriously  affected  his  interest 
the  tenant  should  not  be  prohibited  fiorn  having  a fair  rent  fixed,  6001-6008.  6034- 
6041. 

Suggestion  that  it  would  be  fair  lo  both  landlord  and  tenant  to  reduce  the  statutory 

term  of  fifteen  years  to  seven  years,  6009,  6010 Impossibility  of  establishing  any 

automatic  process  of  re-adjusting  rents,  601 1. 

Probability  that  in  some  cases  the  judicial  rent  has  been  fixed  higher  than  it  would 

have  been  on  account  of  the  exorbitancy  of  the  old  rent,  6012-6022 Disagreement 

of  witness  with  the  statement  that  the  system  of  fixing  rents  between  1881  and  1887 
was  loose  and  rapid  ; no  doubt  that  the  rents  then  fixed  are  now  too  high,  owing  to  the 
fall  in  prices  and  the  increased  cost  of  labour,  6026-6033.  6049-60.55. 

Instance  of  a holding  near  Abbeyleix  being  excluded  from  the  Act  in  consequence  of 

there  being  a ruined  mill  on  it,  6042,  6043 Desirability  of  abolishing  the  town  park 

theory,  provided  that  proximity  and  accommodation  value  be  not  lost  si°-ht  of.  6044- 
6048.  0 ™ 

[Second  Examination.] — Belief  that  no  usage  corresponding  lo  the  Ulster  custom 

exisls  in  Leinster,  Munster,  and  Connaught,  6056-6062 Oiiginal  idea  of  the  Sub- 

Commission  that  a fair  specified  value  was  twemy  years’  purchase  of  the  difference 
between  ihe  fair  rent  and  the  competition  rent ; opinion  that  it  is  somewhat  less  now, 
being  what  a prudent  tenant  might  fairly  be  expected  to  give  for  the  holding  6063 
et  scq. ; 631 7-6325.  6353-6363  ; 6495  et  scq. 

Effect  of  the  landlord’s  right  of  pre-emption  greatly  to  limil  the  amount  that  the  tenant 
receives  as  the  specified  value;  fairness  of  the  suggestion  to  allow  the  tenant  to  sell  for 

the  best  price  he  can  get,  6100-6109 No  doubt  that  those  tenants  who  had  their  rents 

fixed  belween  1882  and  1887  by  agreement  out  of  court,  and  had  them  filed,  are  now 
paying  about  double  the  fair  rent;  urgent  necessity  of  the  retrospective  operation  of  the 
shortened  statutory  term  so  as  to  allow  of  an  immediate  revision  of  these  rents,  6110- 
6141. 6189-6193.  6265  et  seq.  ; 6295,  6296.  6326-6333*.  6554-6574. 

Belief  that  the  receipt  by  the  tenant  of  temporary  abatements,  not  taking  the  form  of 
agreement  filed,  does  account  for  a large  proportion  of  tenants  not  coming  into  court  ; 
also,  that  improvements  often  keep  the  tenant  out  of  court,  6142  et  seq. ; 6258-6265! 
®3'5»  6316.  6534-6537—  - Decided  opinion,  in  view  of  the  fact  that  improvements  are 
necessary,  and  are  generally  made  by  the  tenant,  that  a more  liberal  provision  should  be 
made  to  the  latter  as  to  the  letting  value  resulting  from  them  ; principle  of  witness  to 
allow  the  tenant  5 per  cent,  on  his  outlay,  6160-6178.  6429  et  seq. ; 6462-6494.  6529- 
6533- 

Difficulty  of  the  tenants  in  proving  their  improvements  due  chiefly  to  the  want  of 
documental  y evidence;  belief  that  if  the  presumption  of  improvement  were  always  in 
favour  of  the  tenant  the  landlord  could  always  protect  his  own  interest,  6179-6188. 
6310-6312.  6404-6428.  6538-6546 Opinion  that  in  cases  where  the  tenant  is  pre- 

vented from  coming  into  couit  by  fear  of  losing  some  right  of  turbary,  grazing,  com- 
monage, or  seaweed,  the  Sub-Commission  Court  should  have  the  power,  wherever  such 
a right  existed  on  the  estate,  of  securing  it  as  appurtenant  to  the  holding,  6104.  610* 
6547-6554-  ° 94  95* 

Concurrence  of  witness  with  the  proposal  that  in  future  one  or  two  Sub-Commissioners 
should,  with  the  consent  ul  the  landlord  and  tenant,  fix  a fair  rent,  subject  to  an  appeal  to 
the  Sub-Commission  Court,  which  should  be  final,  the  appeal  on  questions  of  law  being 

as  at  present,  6196-6201.  6295-9298 Information  as  to  the  way  in  which  witness 

values  a holding,  the  value  of  the  tenant’s  occupation  right  not  being  calculated  in  the 
rent  ; statement  hereon  that  when  two  lay  Sub-Commissioners  differ  the  matter  is  settled 
by  the  legal  Assistant  Commissioner,  6202-6229.  6247-6289.  6-399  6309.  6333*  etseq.- 
6363-6381.  6488  et  seq.  ’ 

Reiteration  of  opinion  that  a fair  rent  should  be  allowed  to  be  fixed  in  cases  of  sub- 
letting, or  sub-division,  that  do  not  injuriously  affect  the  interest  of  the  landlord,  6230, 

6231. 
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O'Keeffe,  Cornelius.  (Analysis  of  his  Evidence)— continued. 

6231.  6289-6291.6311- Friction  and  discontent  caused  by  the  town  park  principle; 

non-objection  to  the  Sub-Commissioners  having  power  to  deal  with  the  agricultural  part 
of  non-agricultural  holdings  under  the  fair  rent  provisions,  6232-6237.  6292-6294.  6313, 
6314. 

View  of  witness  that  where  land,  or  a considerable  portion  of  it,  has  been  used  for 
agricultural  or  pastoral  purposes  it  should  he  treated  as  an  ordinary  agricultural  holding, 

whether  called  demesne  land  or  not,  6238-6246 Opinion  that  the  system  of  fair  rents 

should  be  made,  as  far  as  possible,  universal ; unfairness  of  the. law  under  which  tillage 
farms  have  fair  rents  fixed  and  pasture  farms  are  denied  them,  6241—6246. 

Desirability  of  protecting  the  continuance  of  a statutory  term  and  its  perpetuity 
against  every  legal  incident,  or  chance,  except  the  act  or  fault  of  the  tenant  himself, 

6246 Statement  that  deteriorated  farms  are  valued  as  if  they  were  in  a fair  condition, 

in  order  that  the  tenant  may  not  profit  by  any  act  of  wilful  deterioration  ; prejudicial 
effects  of  “ burning,”  “liming,”  &o.,  on  the  soil,  6341-6347.  6382-6395.  6471- 
6487. 

Evidence,  to  the  effect  that  landlords’  improvements  are  included  in  the  valuations  for 
rent,  and  that  landlords  are  only  allowed  for  such  buildings  as  are  suitable  to  the  holding 

in  an  agricultural  sense,  6348  et  seq. Statement  that  at  the  present  time  the  land 

under  wheat  is  only  a very  small  percentage  of  the  whole  acreage  under  cereals  in 
Ireland,  wheat  having  practically  gone  out  of  cultivation  owing  to  the  fa  in  price, 
6396-6403. 

Enumeration  of  the  various  legal  Commissioners  that  witness  has  worked  with,  6420- 

6428 Practice  of  the  Commissioners  to  allow  tenants  a fair  interest  on  the  actual 

expense  of  putting  lime  and  potash,  on  the  soil,  but  not  for  the  vast  advantage  that 
results  to  the  farm  from  the  process ; conclusion  that  improvements  due  to  liming  are 
practically  permanent,  6443-6461. 

View  of  witness  that  the  economic  rent  is  a fair  rent;  impossibility  of  calculating 
what  relation  the  economic  rent  bears  to  the  competitive  or  market  rent,  6495-6528. 

[Third  Examination.] — Impossibility  of  laying  down  any  general  rule  fixing  defini- 
tively the  proportion  which  the  rent  ought  to  bear  to  the  gross  produce,  owing  to  the 

varying  circumstances  of  each  holding,  6575-6578 Probability  that  a farm  that  was 

very  productive  as  a wheat-growing  farm  would  also  be  extremely  valuable  as  a 
dairy  farm ; opinion,  however,  that  dairy  farming  is  not  a profitable  occupation,  6579 
et  seq. 

Extreme  difficulty  of  getting,  by  any  system  of  statistics,  any  good  idea  as  to  how 

the  prices  of  dairy  produce  affect  the  farmer,  6592-6607 Doubt  as  to  any  tillage 

crops  being  remunerative  at  the  present  time;  decline  in  the  cultivation  of  cereals  due 
to  the  increased  cost  of  labour,  6607-6616.  6798-6814.  6851-6854. 

Explanation  that  when  v\itness  stated  that  spade  cultivation  was  a kind  of  reclamation 
he  had  in  mind  the  “ Lazy  Bed  ” system  and  the  mountainy  farms  in  Leitrim,  6617- 

6627 Contention  that  tenants  who  have  made  improvements  do  often  keep  out  of 

court,  especially  if  the  improvements  are  more  than  twenty  years  old,  6628-6635. 

View  of  witness  that  manuring  land  should  be  regarded  as  an  improvement  rather 

than  as  an  ordinary  element  of  good  husbandry,  6635-6639 Reiteration  of  previous 

statement  that  where  deterioration  of  land  was  the  deliberate  act  of  the  tenant,  it  was 
not  allowed  for  in  fixing  the  fair  rent,  6639-6641.  6833-6835. 

Contention  that  sub-letting  should  be  allowed  if  it  does  not  interfere  seriously  with 
the  main  value  of  the  holding  ; recommendation  that  the  sub-tenant  should  be  given  the 
right  to  come  into  court  against  the  tenant  as  the  tenant  does  against  the  landlord, 
6641-6667 Opinion  that  it  would  be  fairer  to  both  landlord  and  tenant  if  the  statu- 

tory term  were  reduced  from  fifteen  to  seven  years  when  there  is  not  a steady  and 
tolerably  uniform  system  of  prices,  6668-6673. 

Further  information  as  to  the  fluctuations  in  the  prices  of  agricultural  produce  since 
the  year  1 852,  there  having  been  in  the  main  a steady  increase  up  to  1883,  with  the 
exception  of  the  year  1879  ; statement  that  there  was  no  reason  in  the  years  1881  to 
1884  to  apprehend  any  violent  change,  6674-6707 Desirability  of  the  Sub-Com- 

missioners receiving  definite  instructions  from  the  Land  Commission  as  to  the  method  to 
be  adopted  in  order  to  arrive  at  the  specified  or  true  value  of  a holding ; difference  of 
the  lesults  of  the  two  separate  systems  of  valuation,  6708-6714.  6855-6867. 

Grounds  for  the  opinion  that  the  rents  fixed  by  agreement  out  of  court  were  abnor- 
mally high  and  would  now  be  unfair;  uselessness  of  comparison  by  averages  and  per- 
centages of  reductions  made  in  and  out  of  00011,6715  et  seq. ; 6797.  6868-6873 — 

Reasons  why  many  of  the  tenant?  would  not  risk  incurring  the  displeasure  of  their 
landlords  by  coming  into  court  if  an  amicable  arrangement  could  be  come  to  outside, 
6726-6756.  6869-6872. 

0.123.  5 n 3 Further 
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O'Keeffe,  Cornelius.  (Analysis  of  his  Evidence) — continued. 

Fmther  evidence  in  support  of  previous  statement  that  the  tenants  experience  great 
difficulty  in  proving  their  improvements;  enumeration  of  the  improvements  that  cannot 

readily  be  dealt  with  in  court,  6757-6793.  6814-6825 Statement  that  if  the  rates 

and  cess  paid  upon  a farm  are  abnormally  high  they  are  taken  into  consideration,  in  the 
tenant’s  favour,  in  fixing  the  rent,  6793-6796. 

Experience  of  witness  that  it  is  not  the  practice  of  the  ordinary  tenant  farmer  to  sel^ 

his  straw,  6825-6832 Contention  that  in  re-fixing  fair  rents  a re-hearing  and  re- 

inspection  are  always  necessary,  on  account  of  the  changes  that  may  have  taken  place 
in  the  holdings,  6836-6845. 

Explanation  that  the  practice  of  Lord  Leconsfield  in  making  the  improvements 
differed  from  that  of  most  other  Irish  landlords  and  was  a very  exceptional  case,  6846- 
6850. 

O’  Neill  v.  Cooper.  Particulars  of  tiiis  case  as  stated  by  the  Land  Commission  for  the 
consideration  of  the  Court  of  Appeal;  credit  given  to  the  landlord  by  the  Sub-Com- 
mission to  the  extent  of  25/.  a year  for  improvements  made  by  the  tenant,  whilst  the 
Land  Commission  Court  took  into  consideration  a fine  paid  by  the  lessee  (O’Neill)  to 
the  landlord,  App.  743. 

Originating  Notice.  Concurrence  in  the  view  that  the  service  of  an  originating  notice 
upon  the  landlord  should  be  made  as  easy  as  the  service  of  an  eviction  notice  upon  a 
tenant;  several  obstacles  at  present  in  the  way  of  the  former  process,  Bailey  1717-1725 

Non-objection  to  the  rule  as  to  service  of  an  originating  notice  by  means  of  a 

registered  letter,  ib.  1 726. 

Forms  of  particulars  to  be  filled  up  in  the  originating  notice  of  application,  App.  655— 
660. 

P. 

Pasture  Holdings  : 

1.  Exclusion  of  Holdings  wholly  or  partly  under  Pasture  from  the  Fair 

Rent  Provisions  of  the  Land  Acts;  several  cases  in  the  Courts. 

2.  Recommendations  Jor  the  Removal  or  Modification  of  the  existing  Restric- 

tions. 

1.  Exclusion  of  Holdings  wholly  or  partly  under  Pasture  from  the  Fair  Rent 

Provisions  of  the  Land  Acts  ; several  cases  in  the  Courts : 

Information. respecting  exclusions  from  the  fair  rent  provisions  where  the  holding  is 

partly  agricultural  and  partly  pastoral,  Bailey  980-984 Exclusion  of  holdings,  ili let 

to  be  used  mainly  1 or  wholly  for  purposes  of  pasture;  distinction  between. holdings  above 

and  below  50 1.  valuation  respectively,  ib.  1025-1041 -Different  circumstances  under 

which  it  has  been  held  that  pastoral  holdings  are  outside  the  Land  Acts,  ib.  2107—2109 

Power  of  a tenant  residing  on  his  holding,  if  the  valuation  be  under  50/.,  to  cultivate 

it  as  pasture  or  otherwise  without  being  excluded  from  the  Act,  even  though  the 
land  be  craggy;  limited  number  of  such  farms  in  Clare  County,  ib.  2286-2290. 
2346-2350.  ' 

Details  of  the  numerous  cases  of  dispute  which  have  arisen  as  to  whether  land  is  beld 
for  an  agricultural  or  pastoral  purpose  01  as  a residential  holding  ; 1 special  reference  to 
-the  case  of  Hunt  v.  Ryan,  in  which  the  decision  of  the  lower  court  held  good,  owing  to 
an  equal  division  of  opinion  in, the  Court  of  Appeal,  FitzGibbon^o^  1-3064;  3066-3068 

Detailed  evidence  regarding  the  Act  of  1881  in  relation  to  pasture  holdings; 

difficulties  which  have  arisen  as  to  the  meaning  of  the  word  “ mainly  ” as  used  in  the 
phrase  “ mainly  for  the  purpose  of  pasture,”  ib.  3239-3242. 

Particulars  of  the  important  case  of  Westropp  v.  Ellicot,  on  the  subject  of  pasture 
holdings,  which  came  before  the  House  of  Lords;  also,  of  the  cases  of  Draught  u. 
Slubber,  Holmes  v.  Lander,  O’Brien  v.  White,  and  Byrne  v.  Hill,  FitzGibbon 
32 43-3253- 

Great  change  in  the  system  of  agriculture  in  Ireland,  tillage  giving  place  to  a great 
extent  to  pasture ; probability  that  pasture  holdings  were  excluded  under  the  Act  of 
1881  because  graziers  are  not  an  improving  class  of,  farmers,  but  migratory  in  their 
habiis,  Bewley  10373-10379.  10413. 

List  of  cases  which  have  been  before  the  courts  on  the  subject  of  the  exclusion  of 
pasture  holdings,  App.-  667. 

Paper  explanatory  ;of  the  exclusion  of  pasture  holdings  from  the  fair  rent  provisions, 
App.  682. 

2.  Recommendations  for  the  Removal  or  Modification  of  the  existing  Restrictions  : 

Difficulty  as  to  the  precise  limit  of  rent  to  be  fixed  in  order  that  tenants  of , pasture 

holdings  may  have  the  benefits  of  the  Acts,  Bailey  2047-2052 Opinion,  that  the 

system 
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Pasture  Holdings— continued. 

2.  Recommendations  for  the  Removal  or  Modification,  fyc. — continued, 
system  of  fair  rents  should  be  made  as  far  as  possible  universal ; unfairness  of  the  law 
under  which  tillage  farms  have  fair  rents  fixed  and  pasture  farms  are  denied  them, 
O'Keeffe  6241  -6246. 

Desirability  of  fair  rents  being  fixed  on  pasture  holdings,  as  well  as  upon  tillage 
holdings,  seeing  that  Ireland  is  now  running  largely  into  pasture,  Doyle  7326-7330. 

7628—7633 Reference  to  the  tenants  who  generally  hold  grazing  farms  as  men  with 

good  business  ideas,  Roberts  7684-7686. 

Opinion  that  tenants  holding  lands  that  cannot  be  used  for  anything  but  pasture 
should  have  the  right  to  have  a fair  rent  fixed ; recommendation  that  the  two  sub- 
sections  of  Section  58  should  be  left  as  they  are,  except  that  the  limit  in  the  first  should 

be  a valuation  of  100Z.,  instead  of  50 1.  a year,  Bexoley  10413-10416 Reiteration  of 

recommendation  that  the  limit,  in  regard ‘to  fair  rent  on  pasture  farms  might  be  made 
100Z.  instead  of  50 Z.  valuation,  ib.  10758.  11006-1101 1. 

Inadvisability  of  making  any  alteration  in  the  law  relative  to  pasture  cases  where  the 
tenants  sublet  at  higher  rates  in  comparison  than  they  themselves  pay,  Barnes  12979- 
12982. 

Review  by  the  Committee  of  the  varying  decisions  on  the  subject  of  pasture  holdings, 

Rep.  xviii,  xix Conclusion  that  tillage  being  now  less  profitable  under  the  changed 

conditions  of  agriculture,  it  is  natural  and  conformable  to  the  policy  of  the  Acts  that  the 
limit  of  exclusion  in  pasture  holdings  should  be  raised,  ib.  xix. 

Recommendation  that  a limit  of  200Z.  should  be  fixed,  in  substitution  for  that  contained 

in  Sub-section  3 of  Section  58  of  the  Act  of  1 88 1 , Rep.  xix Proposed  retention  of 

the  provision  requiring  residence,  ib. 

No  holdings  should  be  excluded  unless  a written  statement  of  letting  had  prohibited 
tillage  or  meadowing  for  sale,  and  the  court  had  come  to  the  conclusion  that  this  prohi- 
bition was  inserted  bond  fide,  and  not  merely  to  effect  an  exclusion  from  the  Land  Acts, 
Rep.  xix. 

Recommendation  that  no  holding  be  excluded  from  the  Land  Acts,  on  the  ground  that 
a part  of  it  is  not  agricultural  or  pastoral  in  character,  unless  such  part  is,  in  the  opinion 
of  the  Court,  a substantial  part  of  the  holding.  Rep.  xix. 

Poor  Law  Valuation.  Practice  of  the  Sub-Commissioners  not  to  take  the  Poor  Law 
valuation  into  consideration  further  than  as  an  element  in  fixing  the  fair  rent  ; higher 
Poor  Law  valuation  in  Armagh  than  elsewhere,  MacAfee  5567“5574-  5847~5855- 
Poor  Rates.  Payment  by  the  tenant  in  the  first  instance  of  the  poor  rates  upon  the  gross 
value,  land  and  buildings  added  together,  the  landlord  allowing  the  tenant  half  the  amount 

paid,  Garvey  12235-12244. See  also  Rates  and  Taxes. 

Prairie  Value  of  Land.  Doubt  as  to  the  “ prairie  value  ” of  land  in  Ireland  being 
higher  than  its  present  value,  Roberts  7726,  7727. 

Pre-emption  Right  of  Landlord  : 

Explanations  in  connection  with  the  pre-emption  right  of  the  landlord  (outside.  Ulster) 
and  his  power  to  buy  at  the  “ true  value”  when  a tenant  wishes  to  sell ; way  in  which 

the  true  value  of  the  tenancy  is  arrived  at  in  such  cases,  Bailey  1422-1446 Liability 

of  the  tenant  to  some  loss  through  the  landlord’s  right  of  pre-emption,  Doyle  2917. 

Advantage  to  the  landlord  to  the  prejudice  of  the  tenant,  under  the  pre-emption  right 
of  the  former,  whereby  he  can  have  the  specified  value  put  upon  the  holding  when  the 
judicial  rent  is  fixed  ; deterrent  effect  thereby  upon  subsequent  improvements  by 
tenants,  Bayly  3629-3631.  4021-4034 Explanation  as  regards,  the  right  of  pre- 

emption that  in  fixing  the  fair  rent  witness  does  not  take  into  consideration  what  the 
competition  value  would  be,  nor  what  family  the  tenant  has  to  support,  ib.  3807-3831. 

Conclusion  as  to  the  prejudicial  effect  of  the  landlord’s  right  of  pre-emption  upon  the 
tenant,  witness  recommending  that  the  fixing  of  the  specified  value  should  be  abolished  ; 
legal  right  of  the  tenant  to  sell  in  the  highest  market,  Cunningham  4735-4740.  5044- 
5«59-  5107-51‘7- 

Opinion  that  the  right  of  pre-emption  by  the  landlord  at  the  specified  value  is  rather  a 
hardship  upon  the  tenant;  desirability  of  the  Ulster  custom,  under  which  the  tenant  has 
the  tight  of  free  sale,  being  extended  to  the  rest  of  Ireland,  MacAfee  5591-5596.  5663- 
5672.  5736  et  seq. 

Effect  of  the  landlord’s  right  of  pre-emption  greatly  to  limit  the  amount  that  the 
tenant  receives  as  the  specified  value ; fairness  of  the  tenant  being  allowed  to  sell  for  the 
best  price  he  can  get,  O'Keeffe  6100-6109. 

Feeling  of  witness  that  the  landlord’s  right  of  pre-emption  at  the  specified  value  should 
be  preserved  ; mistaken  view  of  the  law  that  when  the  landlord  buys  at  the  specified 
O.122.  5 n 4 value 
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Pre-emption  Right  of  Landlord  —continued, 
vaiue  the  lenant  loses  the  improvements  he  has  made  since  the  specified  value  was  fixed, 
Doyle  6889-6903— — Admission  that  the  general  effect  of  fixing  the  specified  value 
below  the  competitive  value  is  that  if  the  landlord  exercises  his  right  of  pre-emption  and 
then  re-lets,  there  is  nothing  to  prevent  him  taking  from  the  “ present  tenant  ” the 
difference  between  the  specified  and  competitive  value,  ib.  7209-7238.  7596-7604. 

Decided  opinion  that  the  landlord’s  right  of  pre-emption  should  be  maintained  ; 
experience  of  witness  that  the  determining  element  in  fixing  the  specified  value  is  the 
price  at  which  land  has  been  sold  by  auction  in  the  neighbourhood,  Garvey  11931- 
H939.  12445-12471.  12785-12789. 

Effect  of  the  provisions  as  to  true  and  specified  value  that  the  landlord  may  exercise 
his  right  of  pre-emption,  and  may  buy  at  what  may  be  ascertained  by  the  court  to  be 

the  true  value,  Hep.  xv Conclusion  of  the  Committee,  with  reference  to  certain 

Returns,  as  to  the  much  lower  selling  value  of  tenancies  through  the  operation  of  the 

right  of  pri-emption,  ib.  xvi Prejudicial  effect  of  the  right  of  pre-emption  in  checking 

tenants’  improvements,  ib.  xvi,  xvii. 

Reference  by  the  Committee  to  the  consequences  of  the  right  of  pre-emption  as 
repugnant  to  equity  and  opposed  to  good  policy,  and  as  not  according  with  the  object  of 
Parliament  in  enacting  the  free  sale  provisions  of  the  Act  of  1881,  Rep.  xvii. 

See  also  Free  Sale  Redemption  of  Rent  Act. 

Present  Tenants.  Ability  of  a “ present  ” tenant  to  have  a fair  rent  fixed,  although  he 
may  have  had  a number  of  sub-tenants  before  1881,  and  have  already  applied  and  been 
dismissed,  Bewby  10932-10940. See  also  Conroy  v.  Drogheda. 

Pricer: 

Impossibility  of  fixing  a fair  rent  suitable  for  all  time  in  view  of  the  immense  deprecia- 
tion that  may  take  place  in  the  value  of  cattle  and  other  produce,  Bailey  1678-1684 

Scale  of  prices  laid  down  in  the  Act  of  1853,  and  in  all  the  Valuation  Acts;  statement 
heieon  as  to  the  lower  prices  in  Griffiths’  schedule  than  are  now  returned,  ib.  2056-2063 

Grounds  for  the  conclus’on  that  a scale  of  prices  would  be  very  fallacious  as  one  of 

the  data  in  fixing  lair  rents,  ib.  2502-250 8.  2515. 

Explanation  that  in  witness’  practice  prices  are  taken  into  account,  but  only  in  a 

general  way,  Bayly  3558-3572.  3699-3703-3839-3841 Rough  average  taken  by 

witness  over  a period  of  seven  or  ten  years  as  regards  prices  when  fixing  the  fair  rent; 
advantage  on  this  score  if  the  statutory  term  were  reduced  from  fifteen  to  seven  years,  ib. 
4401-4419. 

Consideration  given  by  witness  to  the  subject  of  prices  as  one  of  the  factors  in  arriving 

at  the  fair  rent,  Cunningham  4521-4523 No  doubt  that  the  rents  fixed  by  the  Lana 

Commission  between  1881  and  1887  are  now  too  high,  and  will  be  subject  to  a serious 
ied notion  when  they  fall  in  ; statement  hereon  that  the  fall  in  the  prices  of  agricultural 
produce  has  been  considered  in  fixing  rents,  especially  since  the  year  1885,  ib.  4596- 

4601. 4641-4662.  4708-4735.  4953-4969 Practical  experience  of  witness  that  farming 

has  not  been  a profitable  employment  of  late ; information  as  to  his  two  holdings,  which 

consist  of  about  150  acres  in  all,  ib.  4633-4640 No  doubt  that  the  Commissioners, 

when  fixing  rents  between  1881  and  1887,  were  influenced  by  the  previous  twenty-five 
years  of  steady  improvement,  and  were  110L  prepared  for  a drop  in  prices  so  soon  as  five 
years  afterwards  ; distinct  and  progressive  decline  in  prices  since  1885,  ib.  4996-5008. 
£254  et  seq.;  5338 -5343- 

Statement  that  in  fixing  fair  rents  regard  is  had  by  the  Commissioners  to  the  prices  of 
agricultural  produce  ; professional  value  of  witness’  private  experience  of  prices,  MacAfee 
5375-538o.  5516,  5517— — Practice  of  the  Sub-Commissioners  to  allow  the  prices  of 
farm  produce  to  have  their  due  influence  when  fixing  fair  rents,  ib.  5645-5648. 

Information  as  to  the  fluctuations  in  the  prices  of  agricultural  produce  since  the  year 
1852,  there  having  been,  in  the  main,  a steady  increase  up  to  1883,  with  the  exception 
of  the  year  1879  ; statement  that  there  was  no  reason  in  the  years  1881  to  1884  to  appre- 
hend any  violent  change,  O'Keeffe  6674-6707 Examination  regarding  the  fall  in  the 

prices  of  produce  ; the  greatest,  falls  have  been  in  mutton,  beef,  pork,  and  corn,  but  the 
fall  in  butter  has  been  infinitesimal,  Roberts  7754-7764.  7809-7S17.  79 55,  7956. 

Statement  that  prices  enter  into  account  in  making  a valuation;  capability  of  witness 
to  judge  the  question  of  prices  by  his  experience  on  his  five  farms,  Heard  9341-9349. 

9561-9565-  9965  "9968- 10067-1 0070 Reference  to  the  downward  tendency  of  prices 

since  1879  ; opinion  that  this  would  have  the  effect  of  reducing  rents  fixed  by  the  Land 

Commission  from  1881  to  1884,  ib.  9352-9362.  9459-9461 Opinion  that  the 

necessity  of  fixing  lower  rents  now  than  would  have  been  fixed  before  1886  is  directly 
due  to  the  fall  in  prices,  Neligan  1 1681-11684. 

See  also  Fair  Rents.  Produce.  STATUTORY  Term.  Wheat. 

Procedure 
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Procedure  ( Generally ).  Conclusion  as  to  the  cumbrous  and  costly  character  of  the 
machinery  under  the  Land  Acts,  witness  considering  that  the  time  has  arrived  for  the 
substitution  of  a simpler  and  cheaper  procedure,  Fitzgerald  580-595. 

-Ske  also  County  Courts.  Fair  Rents.  Land  Commission  Sub- 
Commission. 

Produce.  Allowance  by  Irish  valuers  generally  of  a third  of  the  value  of  the  produce  for 

the  rent,  one-fifth  being  the  rule  in  England,  Bailey  2579-2581 Doubt  as  to  the 

tenant  having  the  value  of  one-third  of  his  gross  produce  to  live  upon  alter  paying 
all  out-goings;  belief  that  he  only  has  about  a fifth  or  a sixth,  Cunningham  471 1-4735 

Impossibility  of  laying  down  a fixed  rule  as  to  the  proportion  which  the  rent  of  a 

holding  ought  to  bear  to  the  gross  produce,  ib.  5330-5336. 

View  of  witness  that  uross  produce  is  not  a decisive  factor  in  estimating  a fair  rent, 
the  relation  of  gross  produce  to  the  rent  varying  in  every  case,  MacAfee  5415-5423. 

Great  variation  in  the  relation  that  rent  bears  to  the  value  of  the  gross  produce; 
estimate  as  to  what  would  be  a fair  proportion  of  the  gross  produce  to  give  the  landlord 

in  the  case  of  grazing,  dairy,  and  tillage  land,  O'Keeffe  5968-5976 Impossibility  of 

laying  down  any  general  rule  fixing  definitely  the  proportion  which  the  rent  ought  to 
bear  10  the  gross  produce,  owing  to  the  varying  circumstances  of  each  holding,  ib. 

6570-8578- 

Recommendation  by  the  Committee  that  in  future  all  valuations  be  so  made  and 
recorded  as  to  show  the  estimated  value  of  the  gross  produce  of  the  holding,  as  well  as 
the  fair  rent.  Rep.  viii. 

See  also  FAIR  Rests.  Prices. 

Profits  of  Farming.  Information  respecting  witness’  farm  which  consists  of  about  170 
statute  acres,  the  rent  being  138Z.,  and  the  working  expenses  200/.  per  annum;  gross 

produce  last  year  not  quite  400Z. ; MacAfee  5424-5449 Result  of  witness’  experience 

that  Irish  farming  is,  on  the  whole,  a profitable  business  at  the  present  time;  certainty, 
however,  that  the  farmers  have  not  been  able  to  make  money  at  the  same  rate  since 
1879  as  they  did  before  that  year,  Garvey  11852  et  seq.  11996-12008.  12126-12138 

Experience  of  witness  that  farming  in  Ireland  pays,  tillage  being  more  profitable 

than  grazing ; belief  that  the  small  farmers  are  doing  much  better  of  late  years  than 
the  large  ones,  Barnes  12856-12859. 

Publicity.  Conclusion  that  both  landlord  and  tenant  should  be  informed  as  to  the  way  in 
which  the  fair  rent  fixed  has  been  arrived  at,  particulars  as  to  allowances  and  additions 
being  given  them,  MacAfee  5753_5757- 

Purchase  Acts.  Recommended  inquiry  in  the  next  Session  into  the  working  and  admin- 
istration of  the  Purchase  Acts,  Rep.  xxiii. 

See  also  Free  Sale.  Pre-emption  Right  of  Landlord. 


Q. 

Quinn. — ( Downshire  Estate ).  Information  respecting  the  case  of  a tenant  of  the  Marquis’ 
of  Downshire  at  Dundrum,  named  Quinn,  in  which  case  a fair  rent  was  fixed  by  witness 
Commission;  decree  in  ejectment  subsequently  given  by  Mr.  Justice  Holmes,  the  fair- 
rentorderhaving been  set  aside,  Bailey  21 86-2197,  2537-2544.  2588-261 1 Small 

acreage  comprised  in  this  holding : belief  that  there  was  no  public-house  on  it,  ib.  2598- 
261 1 . 

Case  of  Quinn  further  adverted  to  in  connection  with  the  decree  given  by  the  County 
Court  judge  before  the  fair  rent  was  fixed  and  upheld  subsequently  thereto  by  Mr.  Justice 
Holmes,  Bailey  2793-2808. 

R. 

Rack  Rent.  Definition  of  “ rack  rent  ” as  the  highest  possible  rent  that  can  he  obtained 
in  the  open  market,  the  term  having  also  been  applied  of  late  years  to  the  rents  of  over- 
rented farms,  Garvey  1 2347-1 2356. 

Rates  and  Taxes.  Careful  consideration  necessary  on  the  part  of  each  Sub-Commission 
as  regards  the  incidence  of  taxation  upon  fhe  landlord  and  occupier,  respectively; 

reference  more,  especially  to  the  county  cess,  Bailey  717-728 Large  number  of 

holdings  where  the  rates  and  taxes  are  paid  by  the  landlords,  ib.  2250-2255 State- 

ment that  if  the  rates  and  cess  paid  upon  a farm  are  abnormally  high  they  are  taken  into 
consideration  in  the  tenant’s  favour  in  fixing  the  rent,  O'Keeffe  6793-6796. 

Re-appointment  of  Committee.  Recommendation  by  the  Committee  that  they  be  re- 
apnointed  in  the  next  Session  of  Parliament  for  the  purpose  of  inquiring  into  the 
0.122.  5 O working 
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Re-appointment  of  Committee — continued. 

working  and  administration  of  the  Purchase  Acts,  the  working  of  the  Land  Judges’ 
Court,  and  the  distribution  of  business  amongst  the  various  departments  of  the  Land 
Commission,  Rep.  xxtii. 

Reclamation  of  Waste  Land: 

Belief  that  there  is  no  presumption  in  law  in  favour  of  the  reclamation  of  waste  lands 

being  made  by  the  tenant,  Bailey  1227-1230 Explanation  of  the  practice  generally 

in  dealing  with  reclamation  of  waste  lands  and  in  estimating  the  allowance  to  be  made 

to  the  tenant  under  different  circumstances,  ib.  1868-1896 Evidence  available  as  to 

the  condition  of  land  before  reclamation,  ib.  2587. 

Summary  of  the  course  adopted  in  valuing  reclamation  improvements,  Bayly  3606- 

361 1. 3645-3653 Valuation  of  the  land,  before  taking  the  improvements  into  account; 

full  benefit  given  to  the  tenant,  as  for  reclamation  and  thorough  drainage,  ib.  3735-3744 

Variation  in  the  allowance  made  for  reclamations  by  tenants,  according  to  the 

quality  of  the  soil ; non-adoption  of  percentage  allowances,  ib.  3778-3787. 

Due  consideration  given  by  witness,  when  fixing  a fair  rent,  to  the  value  of  the  holding 
in  its  wild  state,  and,  in  the  case  of  bog  land,  to  the  facilities  for  its  drainage  and 

improvement,  Cunningham  4507-4509 Experience  of  witness  that,  in  regard  to  the 

vast  bulk  of  cases  of  reclamation  and  drainage  in  Ireland,  a fair  allowance  to  the  tenant 
to  recoup  him  for  his  improvements  has  usually  practically  exhausted  the  letting  value 
of  the  improvements;  unfairness  of  landlords’  claims  for  any  part  of  the  improved 
letting  value,  ib.  4769-4778. 

Probability  that  in  a great  many  casts  of  reclamation  the  tenants  between  the  Mourne 
Mountains  and  the  coast  have  been  charged  rent  on  their  improvements,  MacAfee 

5673-5675 Explanation  respecting  spade  cultivation  and  reclamation  with  reference 

to  the  “ Lazy  Bed”  system  and  the  mountainy  farms  in  Leitrim,  O'Keeffe  6617-6627. 

Information  as  to  the  method  adopted  by  witness  in  valuing  reclaimed  land,  by  which 
property  proved  by  the  Ordnance  maps  to  have  been  reclaimed  as  far  back  as  forty- 
eight  to  fifty  years  is  not  credited  to  the  tenant,  Heard  9257-9262.  9315-9324.  941 1- 
9436.  9519-9530-  9745-9760.  9853-9855- 

Absence  of  difference,  as  regards  presumption  in  favour  of  the  tenant,  between 

reclamation  and  any  other  improvement,  Bewley  10595-10599 Evidence  to  the  effect 

that  improvements  of  the  nature  of  reclamation,  but  made  on  land  already  in  cultivation, 
are  not,  as  a rule,  treated  as  reclamation  proper,  ib.  10600-10604. 

Conclusion  of  the  Committee  as  to  the  expediency  of  the  valuation  setting  out  the 
allowance  for  reclamation  and  showing  the  interest  allowed  on  outlay,  and  the  apportion 
ment  of  any  remainder  of  the  letting  value  due  to  the  improvement,  Rep.  viii,  ix. 

See  also  Bog  Land.  DRAINAGE.  IMPROVEMENTS.  Stuart  H.  Villiers. 

Redemption  of  Rent  Act: 

Object  of  the  Redemption  of  Rent  Act  of  1891  to  allow  persons  holding  under  long 
leases  to  purchase  their  holdings  or  to  have  fair  rents  fixed  ; explanation  of  the  pro- 
cedure of  the  Land  Commission  in  cases  under  this  Act,  Fitzgerald  252-256 

Arrangements  as  to  holdings  being  visited  and  reported  upon  by  purchase  inspectors  or 
valuers  (acting  as  Assistant  Commissioners)  in  connection  with  purchases  under  the 
Act,  ib.  300-307.  323,  324. 

Consent  of  the  landlord  to  sell  in  about  one-fith  of  the  cases  under  the  Redemption  of 

Rent  Act,  Fitzgerald  503,  504. Larger  interests  represented  by  many  of  the  long 

leases  and  fee-farm  grant  cases,  in  which  notice  has  been  given  under  the  Act;  number 
of  such  cases,  ib.  637-639. 

Statement  of  the  hardships  of  the  holders  of  perpetuity  leases  and  fee-farm  grants 
under  the  Rent  Redemption  Act,  by  which  all  the  tenants’  improvements  are  confiscated, 

Greer  8064-8078.  8086 Illustration  of  the  above  mentioned  hardships  in  the  case  of 

McCrea  v.  Hamilton,  decided  on  the  authority  ol  O’Hea  v.  Morrison,  in  which  no 
allowance  was  made  for  the  tenant's  improvements  nor  for  a fine  of  1,560/.  which  he  had 
paid ; explanation  of  a difference  of  opinion  between  witness  and  his  colleagues,  Mr. 

Jephcott  and  Mr.  Garland,  on  the  subject  of  this  fine,  ib.  8078-8085.  8206-8210. 

Further  reference  to  the  case  of  McCrea  v.  Hamilton;  supposition  that  the  tenant 
entered  into  the  agreement  with  a view  to  furthering  his  own  interest,  ib.  8343- 

8346. 

Option  of  the  landlord  under  the  Redemption  of  Rent  Act  either  to  have  his  rent 
redeemed  or  to  go  into  Court  to  have  a fair  rent  fixed  ; heavy  costs  involved  in  redemp- 
tion, Bewley  10450-10463 Explanation  as  to  the  difference  between  fee-farm  grants 

and  long  leaseholds  under  the  Act,  the  landlord  in  case  of  eviction  getting  the  land  back 
free  from  claims  for  compensation  in  the  one  case,  but  not  in  the  other,  ib.  11047- 
11069. 

Particulars 
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Redemption  of  Rent  Act — continued. 

Particulars  to  be  filled  up  in  the  form  of  application  for  redemption  of  rent  and  for  an 
advance,  under  the  Land  Purchase  Acts,  in  order  to  carry  out  such  redemption,  App. 
660-662. 

Return  showing  for  each  Province  and  County  the  number  of  applications  to  fix  fair 
rents  which  have  been  excluded  from  the  provisions  of  the  Redemption  of  Rent  (Ireland) 
Act  of  1891,  App.  705-721. 

Summary  of  reductions  in  cases  in  the  County  Courts  ; larger  average  than  in  the 

Land  Commission  Couits,  Rep.  iv,  v. Much  smaller  average  reduction  in  cases  of 

rents  fixed  by  agieements  than  in  yeady  tenancies  and  leasehold  tenancies,  ib.  v. 

Large  average  reduction  in  arbitration  cases  as  compared  with  cases  fixed  by  agreement,  ib. 
See  also  Fee-Farm  Grants. 

Re-hearings.  See  APPEALS  AND  Re-HEARINGS. 

Rents  ( Generally).  Concurrence  in  the  view  that  it  is  quite  possible  that  a very  large 
proportion  of  the  tenants  (some  250,000  in  number)  who  have  not  applied  to  have  fair 
rents  fixed  have  abstained  from  doing  so  because  they  consider  they  are  now  holding 
at  comparatively  low  rents,  Bailey  2291.  2574,  2575. 

Decided  opinion  that  the  effect  of  fixing  the  judicial  rent  is  to  make  the  landlords  in 
the  district  concerned  lower  their  rents  in  the  cases  in  which  they  are  not  fixed  in  Court, 

Cunningham  4745,  4746.  4858-4867 Probability  that  in  some  cases  the  judicial  rent 

has  been  fixed  higher  than  it  would  have  been  on  account  of  the  exorbitancy  of  u.e  old 
rent,  O’Keeffe  6012-6022. 

Belief  that  with  the  exception  of  old  rack-rents,  and  those  fixed  by  purchasers  in  the 
Landed  Estates  Court,  rents  have  not  been  much  reduced  since  1870;  Greer  8612-8622. 

8827-8834.  8S52-8854 Rarity  of  increases  of  rent  on  the  estates  that  witness  has 

had  to  deal  with,  Barnes  12999-1 3004. 

See  also  AGREEMENTS  AND  VOLUNTARY  ARRANGEMENTS.  FAIR  RENTS. 

Reports  of  Judgments.  See  JUDGMENTS,  fyc. 

Residential  Holdings.  Reference  to  two  cases  of  residential  holdings  on  which  rents  were 
fixed  bv  witness  ; condition  required  as  to  their  being  used  agriculturally,  Greer 
8862-8868. 

Revision  of  Rents.  Impossibility  of  establishing  any  automatic  process  of  readjusting  rents, 

O'Keeffe  6011 Conclusion  that  the  re-valuation  of  an  estate  has  never  tended  to 

reduce  the  rent,  Greer  8711-8717. See  also  STATUTORY  Term. 

Roads.  Credit  given  to  the  landlord  for  any  increased  value  through  the  making  of  roads 

or  railways,  Bailey  2582,  2583 Peculiarity  of  the  arrangement  by  which  a landlord 

gets  increased  rent  for  a farm  in  the  vicinity  of  a county  road  although  the  roads  are 

kept  up  by  taxes  paid  by  the  tenant,  Greer  8578-8592 Proximity  of  roads  to  a farm 

not  taken  into  account  in  the  valuation,  though  an  allowance  is  made  to  the  tenant 
where  a farm  is  difficult  of  approach.  Heard  9727-6737. 

Robb  v.  Downshire.  Reference  to  the  case  of  John  Robb  against  the  trustees  of  the 
Marquis  of  Downshire,  in  which  the  buildings  on  the  holding  although  improved  by  the 
tenant  were  taken  into  account  in  fixing  the  rent,  because  by  law  such  improvements 
were  unsuitable  by  reason  of  their  high  value,  Greer  851 8-8532.  8762-8782.  8855- 
8861. 

Roberts , Thomas.  (Analysis  of  his  Evidence.) — Witness  is  a temporary  Assistant  Lay 
Commissioner,  having  been  steadily  employed  in  that  capacity,  or  as  Appeal  Court 
valuer,  since  1882  ; has  had  a large  experience  of  tillage  and  grass  farming,  and  has 
acted  as  sub-agent  of  several  large  estates  for  over  twenty  years,  7649-7658.  7700 
et  seq. 

Opinion  that  if  the  rents  fixed  in  the  early  years  of  the  Land  Commission  came  into 
Court  now  they  would  be  reduced,  owing  to  the  fall  in  prices  and  the  increased  cost  of 

labour,  7659-7662.  7687  7694.  7703-7709 Approval  of  the  suggestion  that  the 

statutory  term  should  be  less  than  fifteen  years,  7663-7665. 

View  of  witness  that  a tenant  ought  not  to  be  excluded  from  having  a fair  rent  fixed 

because  of  a small  sub-letting  for  labourers’  cottages,  7666-7672 Experience  of 

witness  that  the  improvements  made  on  holdings  are  often  not  worth  their  alleged  cost, 
7673-7679.  7710  et  seq. 

Evidence  to  the  effect  that,  in  the  case  of  deterioration,  the  rent  is  fixed  as  if  the  land 

was  in  good  condition,  7680-7683 Statement  that  the  tenants  who  generally  hold 

grazing  farms  are  men  with  good  business  ideas,  7684-7686. 

Definition  of  a competition  rent  as  one  which  a solvent  tenant  would  pay  for  the 
farm  if  it  were  in  the  market,  7695-76(58 Opinion  that  where  the  rents  have  not 
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Roberts , Thomas.  (Analysis  of  his  Evidence) — continued. 

been  fixed  the  parties  should  go  into  Court  and  get  them  fixed,  but  that  there  is  no 
necessity  to  go  into  Court  to  get  judicial  rents  revised  or  adjusted,  7699. 

Explanation  as  the  method  by  which  witness  arrives  at  the  fair  rent  of  a holding; 

statement  that  proved  improvements  are  always  protected  in  the  rent,  7716-7738 

Doubt  as  to  the  “ prairie  value”  of  land  in  Ireland  being  higher  than  its  present  value, 
7726,  7727. 

[Second  Examination.] — Evidence  showing  that  witness  has  acted  as  lay  Assistant 
Commissioner  with  Mr.  Kane,  Mr.  Edge,  and  Mr.  Doyle,  by  each  of  whom  he  was 
given  absolute  power  in  regard  to  the  improvements  proved  in  Court,  7739-7742.  7850 

Reference  to  the  general  practice  of  tenants  and  landlords  in  employing  valuers; 

necessity  for  exercising  an  independent  judgment,  owing  to  such  valuers  being  influenced 

by  their  clients,  7743-7751.  7957-7960.  7985-7991 Invariable  practice  of  witness 

to  allow  tenants  sufficient  percentage  to  fully  cover  improvements  made  by  them, 

775'- 

Belief  that  the  rents  fixed  by  the  Land  Commission  soon  after  1881  were  higher 
than  would  now  be  fixed,  owing  to  the  fall  in  the  price  of  produce  and  to  the  increased 

cost  of  production,  7752 Statement  that  during  the  years  1881  to  1885  the  Sub- 

Commissioners  were  obliged  to  make  their  valuations  without  the  assistance  of  maps  of 
the  farms  in  question  ; impossibility  of  making  a satisfactory  valuation  under  such 
conditions,  7752,  7753- 

Examination  regarding  the  fall  in  the  prices  of  produce ; statement  that  the  greatest 
falls  have  been  in  mutton,  beef,  pork,  and  corn,  Out  that  the  fall  in  butter  has  been 

infinitesimal,  7754-7764.  7809-7817.  7955.  7956 Opinion  that  the  cost  of  labour 

has  increased  generally  ; reference  to  the  use  of  agricultural  machinery  as  a means  of 
overcoming  the  difficulty  of  obtaining  assistance  in  busy  seasons,  7765-7787.  7804- 
7806.  794°-7944- 

Expediency  of  abolishing,  with  certain  limitations,  the  whole  of  the  restrictions  on 

sub-letting,  7791-7798.  7800-7803 Suggested  reduction  of  the  fifteen  yeax-s 

statutory  term  to  a period  of  ten  years  ; belief  that  it  would  be  beneficial,  and  would 
not  tend  to  wilful  deterioration  of  land  on  the  part  of  the  tenants,  7820-7828.  7952- 
7954- 

Difficulty  of  fixing  specified  values  of  farms,  owing  to  the  scarcity  of  material  on 

which  to  form  a judgment,  7829-7831 Discussion  as  to  the  expediency  of  fixing 

specified  values  ; contention  that  if  a tenant  wished  to  part  with  his  tenancy  it  was  the 
intention  of  the  Legislature  to  give  the  landlord  ihe  right  of  resuming  his  land  on  certain 
conditions,  7832-7846.  7971“797e- 

Statement  that  in  the  event  of  a difference  of  opinion  between  two  Commissioners  in 
regard  lo  any  holding  the  legal  Sub-Commissioner  intervenes  with  the  view  of  bringing 

them  into  accord  or  of  deciding  between  them,  7851-7853.  7855 Advisability  of 

acquainting  litigants  with  the  data  which  led  to  the  decision  of  the  court,  7854- 

7857- 

Net  increase  of  1,000/.  in  rent  out  of  about  45,000  appeals;  objection  to  the  inclusion 
in  the  average  of  the  numerous  cases  in  which  rents  have  been  simply  confirmed,  7858- 

7865 Suggestion  that  where  the  valuation  of  the  Court  valuer  approaches  to  within 

5 per  cent,  of  the  rents  fixed  by  the  Assistant  Commissioners  it  is  injudicious  to  make 
any  difference,  7865-7867. 

Practice,  in  cases  of  appeal,  to  defer  to  the  decision  of  the  Court  below  as  to  which 

improvements  belong  to  the  landlord  and  which  to  the  tenant,  7868-7874 Importance 

of  improvements  in  order  to  enable  Ireland  to  compete  agriculturally  with  other 
countries ; statement  that  the  improvements  have  so  far  been  generally  made  by  the 
tenants,  7875-7887.  7945-7947. 

Evidence  showing  that  where  the  value  of  the  improvement  is  less  than  the  cost  the 

tenant  is  allowed  the  whole  benefit,  7888-7895 Detailed  examination  as  to  the 

practice  of  witness  in  dealing  with  cases  in  which  the  improvements  made  by  the  tenant 
have  increased  the  letting  value  of  the  land  ; the  tenant  is  given  the  full  benefit  of  his 
expenditure,  7896-7924. 

Explanation  of  the  method  followed  by  witness  in  fixing  a fair  rent;  opinion  that  it 
should  be  fixed  at  a lower  amount  than  would  be  given  by  a solvent  tenant,  7925-7939 

Inability  of  witness  to  say  whether  the  land  occupied  by  “ holders  ” is  better 

cultivated  tlxan  that  held  by  tenants ; belief  that  such  is  the  general  opinion,  7948- 

yggi Explanations  and  suggestions  respecting  the  settlement  or  readjustment  of 

rent  at  the  end  of  the  term  of  fifteen  years  without  a further  appeal  to  the  Court,  7961- 
7970- 

Opinion  that  a town  is  improved  and  property  increased  in  value  by  the  exclusion  of 

town-parks  from  the  Land  Ad,  7977,  7978.  7992-8001 Inexperience  of  witness  in 

regard  to  fixed  rents  in  Ulster,  7979-7984.  8002-8004 Belief  that  the  tenant’s  claim 

to  improvements  is  very  often  over-estimated,  7985-7988. 

Rochfort, 
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Rochfort,  William.  (Analysis  of  his  Evidence.) — Submission  by  witness  of  Return* 
showing  the  sums  paid  since  the  1st  January  1882  for  the  tenant  rights  of  farms  held 
under  judicial  rents  on  estates  for  which  witness  is  agent  in  Cork,  Tipperary,  Limerick, 
and  Dublin,  13018-13026. 


S. 

Sales.  See  Free  Sale.  Pre-emption,  §-c.  Redemption  of  Rent  Act. 

Scutch  Mills.  Question  as  to  whether  scutch  mills  come  under  the  fair-rent  provisions  of 
the  Land  Act,  FitzGibbon  3083-3086  ; Cunningham  4793-4801. 

See  also  Mill  Holdings. 

Seaweed.  Belief  that  in  fixing  a fair  rent  seaweed  cannot  be  included  without  the  land- 
lord’s consent;  constant  complaint  of  the  poorer  farmers  on  the  lVlourne  coast  of 
County  Down  that  they  can  get  no  seaweed  on  account  of  one  particular  landlord 
often  having  the  right  to  the  foreshore  all  along  the  county,  Cunningham  4828- 

4830. 

Shaw  Estate  {Armagh).  Statement  to  the  effect  that  in  the  cases  of  large  reductions  of 
rent  on  the  Shaw  Estate,  the  usual  procedure  was  followed,  and  the  rents  fixed  were 
considered  to  be  the  fair  rents,  MacAfee  5562-5567.  5657,  5658.  5902  et  seq. 

Shaw,  James  Johnston.  (Analysis  of  his  Evidence.) — Is  a County  Court  Judge  in  Kerry  ; 
prior  to  his  appointment  to  this  position  in  January  1892  was  in  practice  as  a barrister 
on  the  North  Eastern  Circuit,  8871-8874. 

Obligation  upon  the  County  Court  to  accept  the  legality  of  the  decisions  of  the 
Land  Commission  unless  such  decisions  are  over-ruled  by  the  Court  of  Appeal,  8875, 

3876 Evidence  showing  that  the  only  means  of  ascertaining  these  decisions  is  by 

leadin'1'  such  cases  as  are  given  in  the  Law  Reports,  or  by  healing  a conversational 

account  supported  by  good  authority,  8877-8879 Statement  that  decisions  on  land 

cases  form  a very  subordinate  part  of  the  work  done  by  witness,  8879-8881  —Belief 
that  most  of  the  important  decisions  of  the  Land  Commission  are  reported  either  in 
the  Law  Reports  or  the  “Irish  Law  Times”;  tendency  of  the  Law  Reports  to  give 
irrelevant  matter,  8882-8893. 

Impossibility  of  annulling  a fair  rent  fixed  by  the  Land  Commission  provided  that 
the  relation  of  landlord  and  tenant  exists  between  the  parties  appearing  ; op  mon  that 
the  jurisdiction  of  the  Court  is  rarely  questioned,  8894-8897 — —Belief  that  the  Land 
Commission  Court  has  power  to  decide  whether  a tenancy  is  or  is  not  a present  tenancy, 

8896.  8905-8907 Reference  to  the  power  of  a life-tenant  under  the  Settled  Land 

Act  to  give  a lease  that  might  extend  beyond  his  own  life,  8898,  8899.  8902-8904. 
9083,  9084. 

Security  of  the  statutory  tenant  provided  he  has  not  got  his  rent  fixed  against  some 
one  who  is  not  the  owner  of  the  land,  8900-8902 Evidence  showing  that  a con- 

siderable number  of  future  tenancies  have  been  created  since  the  passing  of  the  Act  of 

1881  by  landlords  reinstating  their  evicted  tenants,  8908 Power  0!  a landlord  to 

reinstate  as  a present  tenant  an  evicted  tenant  whose  tenancy  has  expired,  8908-8916 

Inability  of  witness  to  give  any  information  as  to  the  status  of  the  future  tenant 

other  than  that  he  has  no  power  10  have  a fair  rent  fixed,  8917-8923. 

Belief  that  the  basis  of  the  Land  Act  of  1881  was  that  ihe  tenant  was  not  in  a 

position  to  contract  freely,  8923-8927.  9197-9203 Opinion  that  the  jurisdiction  of 

the  County  Court  is  co-ordinate  with  that  of  the  Sub-Commission,  8928,  8929 

Incorporation  of  the  Act  of  1870  by  the  Act  of  1881,  it  being  necessary  to  observe  the 
checks  and  limitations  of  the  former  Act  in  administering  the  latter,  8930-8936. 

Evidence  showing  that  no  applications  have  been  made  in  Kerry  for  fixing  either  a 
specified  or  a true  value;  opinion  that  the  landlords  allow  their  tenants  10  sell  their 
tenancies  for  the  best  price  they  can  get,  and  do  not  interfere  unless  the  assignee  is  a 

notoriously  bad  character,  8937-8945.  9223-9230  Inability  of  Kerry  landlords  to 

buy  tenancies  owing  to  their  straitened  circumstances,  8946,  8947 Desirability  of 

allowing  a tenant  the  utmost  freedom  of  sale  provided  the  landlord  has  no  objection  to 
the  assignee,  8948-8952. 

Examination  as  to  the  varied  quality  of  the  land  in  Kerry,  8953-8955  Testimony 
from  judicial  experience  that  improvements  in  Kerry  have  chiefly  been  made  by  the 

tenants,  8956,  8957 Reference  to  the  large  quantity  of  reclaimed  land  in  the  county, 

8958. 

Conclusion  that  the  number  of  cases  of  fair  rent  heard  by  witness  during  1893  was 
due  to  the  action  of  the  tenants  on  the  Kenmare  Estate;  evidence  showing  that 
although  the  rents  of  these  tenants  were  all  raised  in  1878  they  did  not  take  advantage 
of  the  Land  Act  of  1881  to  apply  for  a reduction,  8961,  8962 Improbability  ol  the 
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Shaw,  James  Johnston.  (Analysis  of  his  Evidence) — continued. 
cost  of  an  appeal  keeping  a Kerry  man  from  the  Court;  belief  that  the  fear  of  an 
ejectment  owing  to  arrears  is  a more  likely  reason,  8963-8965. 

Explanation  in  regard  to  the  rights  of  turbary  ; objection  to  the  proposal  to  always 
include  the  turbary  as  part  and  parcel  of  the  holding  on  the  ground  that  it  is  wrong  to 

compel  anyone  to  part  with  property  even  at  a fair  price,  8966-8972.  9153-9155 

Opinion  that  the  fixing  of  a fair  rent  is  only  justified  by  the  fact  that  the  tenant  is 
not  in  a position  to  contract  freely  with  his  landlord,  8973. 

Detailed  evidence  showing  the  procedure  employed  in  fixing  a fair  rent;  explanation 
that  every  step  in  the  case  is  duplicated  by  the  Clerk  of  the  Peace  keeping  one  set  of 

notices  and  orders,  and  forwarding  copies  to  the  Land  Commission  Court,  8974-8978 

Practice  in  the  Court  presided  over  by  witness  for  the  valuer  to  make  his  report  before 
the  hearing  of  a case  ; the  report,  is  the  absolutely  unfettered  judgment  of  the  valuer,  and 
is  rarely  affected  by  subsequent  evidence  in  Court,  8978-8986.  8991.  9085-9089.  9133, 
9134.  g'l  74-91 78.  9181 -9185. 

Opinion  as  to  the  hardship  of  a judge  having  no  option  but  to  adopt  the  report  of  the 
Court  valuer  in  regard  to  the  amount  of  fair  rent,  and  to  sign  as  his  judgments  decision 
of  which  he  has  no  knowledge  : contention  that  the  County  Court  judge  is  placed  in  a 
more  difficult  position  than  the  legal  Sub-Commissioner,  8987-8990.  9032-9043 — — 
Conviction  that  the  administration  of  oaths  does  not  affect  the  evidence,  8992-8994 

Practice  of  the  valuer  in  Kerry  to  assume  that  all  improvements  have  been  made 

by  the  tenant;  statement  that  the  landlord  very  rarely  claims  any  improvements  except 
an  occasional  question  of  drainage,  8995-9003.  9097-gioo.  9135-9138. 

Explanation  of  the  method  followed  by  the  valuer  in  Kerry  in  fixing  a fair  rent; 
belief  that  the  main  principle  considered  is  what  a solvent  tenant,  would  be  willing  to 
pay  from  year  to  year,  with  a liberal  allowance  for  tenants’  improvements,  9004-9017. 

9090-9092.  9139-9152.  9179,  9180.  9231-9233.  9243-9247 Reference  to  the  number 

of  cases  withdrawn  from  the  County  Courts  on  the  appeal  of  the  landlord  and  transferred 
to  the  Land  Commission,  9018-9022.  9052-9062.  9096. 

Evidence  showing  that  where  agreements  as  to  fixed  rents  had  not  been  filled  such 
cases  were  often  brought  before  the  Court,  and  larger  reductions  made  than  had  been 

given  under  such  agreements,  9023-9027.  9189-9191 Belief  that  rents  are  now 

fixed  at  a much  lower  rate  than  they  were  in  the  early  years  of  the  Land  Act,  9027- 

9f’3°* 

Inadequacy  of  the  arrangement  by  which  the  County  Court  is  allowed  to  send  one 
valuer  only  to  fix  a fair  rent,  whilst  the  Land  Commission  send  two;  probability  of  thi 
being  the  cause  of  ihe  great  number  of  cases  on  the  Ken  nare  Estate  being  withdrawn 

from  the  County  Court,  9030-9032.  9049.  9186.  9234-9242 Grounds  for  objecting 

to  the  payment  of  the  Court  valuer  by  fees,  9044-904S.  9060 Opinion  that  the  power 

of  the  Couniy  Courts  to  fix  rents  should  be  abolished  unless  two  permanent  salaried 
Court  valuers  be  appointed,  9053-9059. 

Discussion  as  to  the  percentage  of  reduction  in  cases  of  rents  mutually  agreed  upon 
as  compared  with  those  fixed  in  Com  t,  9061-9063.  9065-9069.  9192-9 1 95—  Capa- 
bility of  the  Kerry  peasants  to  thoroughly  look  after  their  own  interests,  9064.  9187, 
9188  - — General  impression  of  witness  ihat  there  has  been  a great  fall  in  the  val  ie  of 
Kerry  cattle,  9070-9080. 

Attention  of  witness  called  to  a table  of  “ exclusions ;”  statement  that  s ich  ca3?s 

have  mostly  been  questions  of  conacre,  9101,  9102.  9111 -Inadvisability  of  permitting 

unlimited  sub-letting  ; belief  that  there  are  some  instances  in  which  the  tenant  mio-ht 

be  allowed  the  benefit  of  the  Act,  9193-9109.  9196 Question  as  to  the  position  of  a 

tenant  under  a limited  owner  whose  tenancy  was  determined;  reference  to  a case  in 
County  Armagh  where  eighty-seven  tenancies  were  made  future  owing  to  the  eviction  of 
the  middlemen,  9112-9132. 

Discussion  regarding  town-parks  ; opinion  that  where  land  is  occupied  by  a bond  fide 
agriculiural  tenant  it  should  not  be  deemed  a town-park,  and  that  the  law  should  not 
interfere  on  behalf  of  people  who  use  the  land  for  the  purpose  of  luxury,  9156-9167. 

9204-9220  : Explanation  that  the  County  Court  valuers  are  selected  by  the  Land 

Commission,  and  may  be  changed  at  the  discretion  of  the  judge,  9168-9173. 

Shaw,  J.  J.  Rejection  by  the  Committee  of  motion  that  a letter  from  Judge  Shaw, 
supplementing  nis  evidence,  should  be  put  on  the  Notes,  -ffep.  xxxiv. 

Shrinkage.  Explanation  of  the  term  “ shrinkage;”  opinion  that  it  lias  increased  litigation 
amongst  tenants,  FitzGibbon  3471.  3476. 

Sittings  of  Committee.  Decision  of  the  Committee,  3rd  July  1894,  to  sit  three  days  a 
week,  Rrp.  xxx. 

Size  of  Holdings.  Great  variation  in  the  size  of  holdings  dealt  with  under  the  Acts,  Baileu 
1661-1664. 

Small 
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Small  Holdings.  Yeiy  large  number  of  holdings  under  one  acre  which  would  be  excluded 

from  the  Act  on  a variety  of  grounds,  Bailey  2292 Very  high  prices  recently  paid 

for  small  farms ; difficulty  in  selling  large  farms  due  to  the  absence  of  capital,  Doyle 

6913-6915 Evidence  showing  that  many  of  the  occupiers  of  small  holdings  in  the 

west  of  Irelend  depend  for  their  rent  on  the  earnings  of  their  children  in  service  in 
England  and  Scotland,  Greer  8675—8688. 

Solicitors.  Probable  extent  to  which  solicitors  are  employed  by  the  tenants  in  filling  up 
the  originating  notice,  Fitzgerald  567-573. 

Recommendation  that,  if  the  present  system  of  fixing  fair  rents  be  continued,  the  cases 
should  be  heard  in  Court  without  either  side  employing  solicitors,  as  a very  large 
proportion  of  the  cost  of  procedure  goes  in  law  expenses  ; right  of  appeal  to  be  retained, 
Garvey  11961-11966.  12196-12217. 

See  also  COSTS. 

Specified  Value  and  True  Value: 

1.  Present  Practice  infixing  the  Specified  Value  and  the  True  Value. 

2.  Suggestions  for  an  Amended  System. 

1 . Present  Practice  in  fixing  the  Specified  V alue  and  the  True  Value : 

Statement  as  to  there  being  no  evidence  before  the  Sub-Commissioners  when  fixing 
the  specified  value  of  the  tenancy,  except  the  evidence  upon  which  the  fair  rent  is  fixed. 

Bay li/  4278-4286 General  practice  of  witness  to  capitalise  ihe  difference  between 

fair  rent  and  competition  rent  in  order  to  arrive  at  the  specified  value,  MacAfee,  5584- 

659°- 

Explanation  that  the  Sub-Commissioners  fix  the  true  or  specified  value  of  a holding  at 
what  they  think  a reasonable  man,  not  urged  by  any  very  great  necessity,  would  give  for 
the  tenant-right  if  sold  to  him  by  the  occupying  tenant,  Doyle  7150  et  seq.  7591-7604 

Statement  that,  the  amount  of  the  fair  rent  has  a certain  influence  on  the  specified 

value,  the  latter  often  being  a certain  number  of  years’  purchase  of  the  farmer;  variation 
of  the  number  of  years’  purchase  according  to  the  circumstances  of  each  holding,  ib. 
71 99 - 720 i.  7495-7500. 

Difficulty  of  fixing  specified  values  of  farms  owing  to  the  scarcity  of  material  on  which 

to  form  a judgment,  Roberts  7829-7831 Discussion  as  to  the  expediency  of  fixing 

specified  values  ; contention  that  if  a tenant  wished  to  part  with  his  tenancy  it  was  the 
inteniion  of  the  Legislature  to  give  the  landlord  the  right  of  resuming  his  land  on  certain 
conditions,  ib.  7832-7846.  7941-7946 Belief  that  a fixed  specified  value  is  no  pro- 

tection to  an  incoming  tenant,  Greer  8196-8199. 

Reference  to  two  exceptional  cases  in  which  specified  value  was  fixed  at  five  and  seven 
years’  rent,  respectively,  on  farms  which  had  greatly  deteriorated  ; in  some  cases  twenty- 
two  and  even  forty  years’  purchase  are  given,  Heard  9470-9485.  96x3-9637. 

Practice  of  witness’  Court  to  fix  the  true  or  specified  value  at  what  a solvent  tenant 
could  give  for  the  holding  with  a view  to  making  a reasonable  profit  out  of  it ; no  doubt 
that  the  value  of  the  tenant’s  interest  has  greatly  increased  in  the  open  market  since 

1881,  Bewley , 10941-10951 Information  as  to  the  increase  and  reduction  of  the  true 

value  in  several  cases ; non-objection  to  the  annual  report  showing  in  future  the  true 
value  and  other  particulars  referred  to  in  the  Act  of  1870;  ib.  11091-11098 In- 

ability of  the  Sub-Commissioners  sometimes  to  fix  the  specified  value  of  a farm,  on 
account  of  the  absence  of  any  reliable  evidence  as  (0  value,  ib.  11166-11172. 

Unwillingness  of  the  Commissioners  to  give  a specified  value,  unless  they  obtain  very 
good  evidence  in  regard  to  it ; grounds  for  the  opinion  that  there  is  no  injustice  to  the 
tenant  in  fixing  the  specified  value,  Barnes  12635-12941. 

Summary  of  the  provisions  of  the  Act  of  1881  as  regards  a specified  value  for  the 
tenancy  being  fixed  by  the  landlord  and  tenant  or,  in  case  of  dispute,  by  the  Court, 
Rep.  xv,  xv i. 

2.  Suggestions  for  an  Amended  System  : 

Recommendation  that  the  fixing  of  a specified  value  should  be  abolished,  and  that  the 
value  should  be  ascertained  in  the  ordinary  way  by  public  sale;  denial  that  there  is  any 
laxity  in  fixing  either  “ specified  ” or  “ true  ” value,  Cunningham  4735—4740.  5°44— 

5049.  5107-51 17 Desirability  of  the  Sub-Commissioners  receiving  definite  instructions 

from  the  Land  Commission  as  to  the  method  10  be  adopted  in  order  to  arrive  at  the 
specified  or  true  value  of  a holding  ; difference  of  the  results  of  the  two  separate  systems 

of  valuation,  O'Keeffe  6708-6714.  6855-6867 Expediency  of  some  rule  being  laid 

down  for  the  guidance  of  the  Sub-Commissioners  in  fixing  the  specified  value,  there  being 
very  often  no  data  to  go  upon,  Doyle  6904-6910. 
o l22.  5 0 4 Examination 
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Specified  Value  and  True  Value — continued. 

2.  Suggestions  for  an  Amended  System — continued. 

Examination  as  lo  the  Intention  of  the  Legislature  in  regard  to  fixing  a true  value  on 
a tenancy;  opinion  that  the  true  value  was  intended  to  be  fixed  at  the  full  competitive 
price,  and  that  the  tenant  should  not  be  compelled  to  take  any  price  less  than  could  be 

obtained  in  the  market,  Greer  8498-8517 Grounds  for  desiring  the  abolition  of 

fixing  specified  value  ; the  highest  tenant  rights  exist  on  the  best  managed  estates,  ib. 
8835-8846. 

Desirability  of  there  being  some  rules  laid  down  by  the  Legislature  as  to  what  is  true 
value;  reasons  for  the  conclusion  that  true  value  is  not  the  competitive  value,  Bewley 
10287-10290. 

Recommended  repeal  of  ihe  provisions  relating  to  true  value  and  specified  value,  in 
order  that  the  declaration  of  the  Act  of  1881,  that  every  tenant  may  sell  his  tenancy  for 
the  best  price  that  can  be  got  for  the  same,  may  be  rendered  effectual,  Rep.  xvii. 

See  also  FAIR  RENTS.  VALUERS  AND  VALUATION. 

Statutory  Term: 

1.  Suggestions  for  the  Reduction  of  the  present  Statutory  Term  of  Fifteen 

Years. 

2.  Exceptions  taken  to  the  proposed  Reduction. 

3.  Legal  operation  of  the  Statutory  Term  and  Legal  Position  of  the  Tenant 

at  the  end  thereof. 

4.  Question  of  Revision  and  Re-adjustment  of  Rents  on  the  expiration  of  the 

Term  ; Facilities  suggested  on  this  point. 

5.  Conclusions  and  Recommendations  of  the  Committee. 

1.  Suggestions  for  the  Reduction  of  the  present  Statutory  Term  of  Fifteen  Years  : 

Decided  opinion  that  the  statutory  period  of  fifteen  years  is  too  long;  suoo-estion  that  it 

should  be  only  seven  years;  Cunningham  4584-4595-  4648-4651 Advisability,  in  view 

of  the  present  state  of  agriculture,  of  applying  the  reductionof  the  statutory  term  to  the  cases 

of  those  tenants  who  had  their  rents  fixed  up  to  1885;  ib.  4708-4734 Explanation 

that  the  chief  reason  why  witness  advocates  that  rents  should  only  be  fixed  for  seven 
instead  of  fifteen  years  is  that  in  case  of  fluctuations  there  would  be  less  risk  of  injury  to 
either  side,  ib.  5320-5329. 

Desirability  of  shortening  the  15  years’  term,  on  account  of  the  great  fluctuation  in 
prices  ; suggestion  that  it  should  be  limited  to  ten  years,  MacAfee  5528-5539 Con- 

currence in  the  proposal  for  reducing  the  statutory  term  to  one  of  seven  years  O'Keeffe 

6009,  6010.  6668-6673;  Greer  8045-8048.  8061-8063.  8157-8163.  8822-8826 

Suggested  reduction  of  the  fifteen  years’  statutory  term  to  a period  of  ten  years;  belief 
that  it  would  be  beneficial  and  would  not  tend  to  wilful  deterioration  of  land  on  the  part 

of  the  tenants,  Roberts  7663-7665.  7820-7828.  7952-7954 Opinion  that  the  statutory 

term  of  fifteen  years  should  be  shortened  ; recommendation  that  it  be  reduced  to  ten  years 
Neligan  11527-11538.  11609-11623. 

2.  Exceptions  taken  to  the  proposed  Reduction  : 

Grounds  for  the  opinion  that  the  statutory  term  of  fifteen  years  should  not  be 

shortened,  Doyle  6921-6923 Adherence  of  witness  to  his  view  that,  notwithstanding 

the  fluctuations  to  which  agriculture  is  subject  in  Ireland,  it  is  not  advisable  to  shorten 
the  statutory  term  of  fifteen  years;  opinion  that  if  the  term  were  shortened  some  tenants 
would  purposely  neglect  their  farms,  in  order  to  get  a low  rent  fixed,  ib.  7083  et  seq. 

Discussion  of  the  question  of  shortening  the  statutory  term  of  fifteen  years ; belief, 
however,  that  it  would  have  a tendency  to  unsettle  tenants,  and  might  lead  to  neglect  of 
their  lands  during  the  last  years  of  their  term,  Heard  9371-9377.  9566-9577.”  9591. 
9707-97  12.  .10013,  10014.  10047-10058. 

Inclination  of  witness  to  the  opinion  that  the  statutory  period  of  fifteen  years  should 
not  be  distui  bed  unless  there  is  a very  great  variation  in  prices  from  time  to  time; 
possibility  that  the  shortening  of  the  period  might  unsettle  the  tenants,  Bewleu  ioiqo- 
10398. 

3.  Legal  operation  of  the  Statutory  Term  and  Legal  Position  of  the  Tenant  at 

the  end  thereof: 

Misapprehension  existing  in  regard  to  the  fifteen  years’  term;  explanation  that  it  does 
not  relate  to  tenancy,  but  is  a term  of  years  during  which  the  rent  cannot  be  altered, 

FitzGibbon  3427~3433 Desirability  of  protecting  the  continuance  of  a statutory  term 

and  its  perpetuity  against  every  legal  incident  or  chance,  except  the  act  or  fault  of  the 
tenant  himself,  O’Keeffe  6246. 

Decided 
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Statutory  Term — continued. 

3.  Legal  operation  of  the  Statutory  Term,  fyc. — continued. 

Decided  opinion  that  there  is  nothing  in  the  Act  of  1881,  or  in  any  Act,  giving  any 
increased  tenure  to  a tenant  from  year  t.o  year,  the  statutory  conditions  existing  only 
within  the  statutory  term  ; necessity  of  obtaining  a further  statutory  term  at  the  end  of 
every  fifteen  years  if  the  tenant  wishes  to  secure  himself  against  a determination  of  the 
tenancy,  Bewley  10160-10190. 

Power  of  the  landlord  and  tenant  to  enter  into  an  agreement  during  the  last  year 
of  a statutory  term,  which  shall  have  the  effect  of  creating  a fresh  statutory  term,  Bewley 
10189,  10190 Conclusion  that  the  statutory  term  is  quite  distinct  from  the  occupa- 

tion light,  ib.  10710-10717. 

View  of  wituess  that  the  fair  rent  fixed  will  go  on  even  though  the  statutory  period  has 
come  to  an  end;  advisability,  however,  of  explicitly  providing  that  it  shall  do  so, 

Bewley  10788-10790 Opinion  (hat  the  landlord,  at  the' expiration  of  the  statutory 

term,  is  estopped  from  denying  the  present  tenancy ; extension  of  this  view  to  cases 
where  no  legal  question  or  objection  was  raised  by  the  court  below,  ib.  11362-11383. 

Necessity  of  legislation  in  order  to  do  away  with  the  doubt  and  difficulty  as  to  what 
will  take  place  at  the  end  of  (he  statutory  term,  Neligan  1 1 557 — 1 '559-  1 1624. 

4.  Question  of  Revision  and.  Re-adjustment  of  Rents  on  the  Expiration  of  the 

Term ; Facilities  suggested  on  this  Point  : 

Suggestions  for  simplifying  the  procedure  in  non-co ntenlious  cases  at  the  end  of  the 
statutory  term,  and  for  dispensing  with  a re-hearing  in  court;-  proposed  modification  also 

as  regards  valuation,  Bailey  1205-1299.  16,50-1652 Necessity  of  a re-hearing  of 

conteniious  cases  when  the  statutory  term  expires;  liability  of  the  tenant  to  points  being 
raised  which  may  exclude  holdings  on  which  fair  rents  have  already  been  fixed,  ib. 

1897-1902 Opinion  as  to  the  necessity  of  some  re-inspection  of  each  holding  arter 

the  expiration  of  the  fifteen  years’  term,  ib.  2514,  2515. 

Concurrence  with  Mr.  Bailey  that  in  non-contentions  cases,  when  the  time  arrives  for 
refixing  the  rents,  this  might  be  done  by  one  or  two  valuers  without  a hearing  in  court; 
necessity  of  a re-valuation  in  every  case,  Doyle  2925-2934;  Greer  8130,8131.  8135 

Conclusion  that  a revision  of  rents  after  the  fifteen  years’  term  according  to  a scale 

of  price  would  not  work,  and  that  an  Assistant  Commissioner  <>r  valuer  should  inspect 

each  holding  in  order  to  re-determine  the  fair  rent,  Bayly  3898-3902 Opinion 

that  at  the  end  of  the  statutory  term,  in  all  nou-contentious  cases,  there  .-hould  be 
facilities  for  settlement  through  a single  valuer  as  Sub-Commissioner,  ib.  4438 — 4449. 

Advisability  of  valuing  each  holding  separately  when  re-fixing  rents  that  have  been  in 
force  for  fifteen  years;  opinion  that  the  prices  that  may  have  been  given  for  the  tenant- 
right  should  not  be  allowed  to  affect  the  valuation,  Cunningham  5101-  5106 Sugges- 

tion that,  in  refixing  rents  after  the  close  of  the  judicial  term,  the  landlord  and  tenant 
might  be  given  the  chance  of  settling  the  rent  after  inspection  by  two  lay  Commissioners, 
with  an  appeal  to  the  present  Sub-Commission  Court,  MacAfee  5649-5653.  5700-5714. 
5817-5825.  5949-5951- 

Contention  that,  in  refixing  fair  rents,  a re-hearing  and  re-inspection  are  always 
necessary,  on  account  of  the  changes  that  may  have  taken  place  in  the  holdings, 

O'Keeffe  6836-6845 View  of  witness  that  it  would  be  an  advantage  if  the  re-fixing 

of  the  rent  at  tbs  end  of  the  judicial  term  could  be  largely  done  without  the  intervention 
of  the  Commissioners,  Doyle  6924-6929.  7618  et  seq. 

Question  of  the  settlement  or  re-adjustment  of  rent  at  the  end  of  the  term  of  fifteen 
years  without  a further  appeal  to  the  Court ; suggestion  that  two  valuers  should  be  sent  to 
inspect  the  property,  and  in  the  event  of  their  disagreement  a lay  valuer  should  be 
appointed  by  the  Land  Commission,  and  that  the  decision  arrived  at  should  be  final, 
unless  any  point  of  law  were  raised,  Roberts  7961-7970. 

Opinion  that  it  would  be  diastrous  to  both  landlords  and  tenants  if  the  re-fixing  of 
fair  re. its  at  the  end  of  the  first  statutory  term  should  be  settled  by  litigation ; recom- 
mendation that  the  Land  Commission  should  have  the  power  to  send  a valuer  to  settle 
the  rent  conditionally,  both  sides  having  the  right  of  appeal  to  a Sub-Commis-.iou, 

Bewley  L0247-10257.  10273-10284 Impression  that,  if  witness’  suggestion  as  to  the 

mode  of  fixing  the  fair  rent  at  the  end  of  the  statutory  period  were  adopted,  the  rent  so 
fixed  would  be  accepted  in  a vast  number  of  cases  ; advantage,  however,  of  retaining  the 
right  of  appeal,  ib.  10418-10422.  10490-10492.  10510. 

Reiteration  of  opinion  that  there  are  no  means  of  re-fixing  the  rents  at  the  end  of  the 
statutoiy  period  by  a scale  of  prices;  further  details  as  to  witness’  suggestion  in  regard 
to  re-fixing  rents,  the  main  object  of  which  is  to  save  enormous  expense  both  to. 
landlords  and  tenants,  Bewley  11173-11189. 

Personal  view  of  witness  that  on  the  expiration  of  the  statutory  term  the  rents  should 
be  regulated  according  to  the  price  of  agricultural  produce,  the  revision  to  take  place 

0.122.  5^  every 
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Statutory  Term— continued. 

4.  Question  of  Revision  and  Re-adjustment  af  Rents,  §•<:.- — continued. 

every  seven  years,  if  desired  by  the  landlord  or  tenant,  and  to  be  automatic ; details  of  a 
scheme  by  which  this  could  be  accomplished,  Garvey  11944-11960.  11987-11995. 

12195  c*  seq. Contention  that  the  difficulties  of  working  witness’  scheme  for  the 

automatic  revision  of  rents  at  the  end  of  the  statutory  period,  according  to  the  rise  and 
fall  in  prices,  are  not  insuperable ; reasons  for  disapproving  of  any  shortening  of  the 
statutory  term  if  the  scheme  cannot  be  carried  out,  ib.  12368-12385.  12540-12554. 
12693-12705.  12749-12756.  12819-12832. 

Possibility  of  a sliding  scale  being  worked  out  so  that  rents  can  be  fixed  according  to 
prices  at  the  end  of  the  statutory  term,  there  being  a right  of  appeal  as  to  value; 
reliability  of  the  scale  of  prices  published  by  the  Land  Commission  from  time  to  time, 
Barnes  12986-12998. 

5.  Conclusions  and  Recommendations  of  the  Committee : 

Quotation  of  the  opinions,  respectively,  of  Lord  Justice  FilzGibbon  and  Mr.  Justice 
Bewley  as  to  the  legal  position  of  the  tenant  in  regard  to  rent  at  the  end  of  the  statutory 
term  ; want  of  coincidence  between  the  two  opinions,  Rep.  xxi. 

Conclusion  that  it  should  be  made  clear  by  legislative  enactment  that  at  the  end  of  the 
statutory  term  the  rent  payable  should  continue  to  be  the  judicial  rent  previously  fixed, 
and  that  the  holding  should  continue  to  he  subject  to  the  statutory  conditions,  until  a 
new  rent  shall  have  been  fixed  in  accordance  with  the  law,  and  ihe  statutory  conditions 
thereby  revived.  Rep.  xxi.- 

Expediency  of  some  provision  for  the  prevention  of  needless  litigation,  doubts  having 
been  expressed  whether  the  legal  status  of  a judicial  tenant  can  be  questioned  on  the 
application  for  a second  statutory  term.  Rep.  xxi. 

General  consensus  of  opinion  among  the  witnesses  that  the  term  of  fifteen  years  is  too 
long ; view  of  the  Committee  that  the  term  should  not  exceed  ten  years,  Rep.  xxi, 
xxii. 

Stock  ( Cattle ).  Gradual  deterioration  in  the  quality  of  cattle  since  1879,  causing  a 

fall  of  about  15  per  cent  on  prices,  Barnes  12965-12970- Great  decline  in  the 

quality  of  store  stock  in  witness’ neighbourhood  of  late  years;  endeavour  of  the  stock 
breeders  to  remedy  this  end  as  much  as  possible,  Garvey  11872-11875.  12008.  12191- 
12194. 

Straw.  Expeiience  of  witness  that  it  is  not  the  practice  of  the  ordinary  tenant  farmer  to 
sell  his  straw,  O’Keeffe  6825-683?. 

Strawberries.  Correction  of  statement  that  the  cultivation  of  strawberries  is  not  a ricul- 
tural,  FitzGibbon  3157. 

Stuart,  H.  Villiers.  Reference  to  some  rents  on  ihe  estate  of  Mr.  Vdliers  Stuart  in  Water- 
ford which  were  orginally  6d.  and  were  gradually  raised  ; increase  to  4 l.  eventually, 
through  the  decision  in  the  case  of  Adams  v.  Dunseath,  Bailey  18^9-1867.  1951- 

1965- 

Explanation  as  to  the  principle  on  which  tin*  case  of  Patrick  Moore,  on  the  estate  of 
Mr.  Villiers  Stuart,  w as  decided ; whatever  the  value  of  the  reclamation  may  have  been,  it 
was  considered  to  have  been  satisfied  by  the  tenant’s  enjoyment  of  the  holding  for  fifty  years 

at  a rent  of  6d.  a year,  Bewley  10564-10594.  10615-10619 Contention  that  the  case  of 

Moore  is  quite  different  from  that  of  Adams  v.  Dunseath,  coming  under  the  last  clause  of 
Section  II.  of  the  Act;  explanation  that  the  Court  held  that  improvements  made  by  the 
tenant  before  the  granting  of  the  lease  passed  to  the  landlord,  ib.  11251  et  seq. 

Further  information  respecting  Mooie’s  case,  showing  that  the  tenant  was  very  ill- 
advised  in  serving  an  originating  notice,  the  result  being  that  his  rent  was  raised  from 
18s.  9 d.  to  30s. ; non-inclusion  of  the  improvements  in  the  valuation  in  this  case,  Bewley 
11272-11334.  11414-11419. 

Notes  of  evidence  in  the  proceedings  before  the  Land  CommisJon  Couit  at  Water- 
ford on  26th  Apiil  1894,  as  between  Patrick  Moore  and  John  Morrissey  (tenants)  and 

H.  V.  Stuart  (landlord),  App.  699-701 Judgment  in  the  foregoing  case,  Mr.  Justice 

Bewley  and  Mr.  Commissioner  Fitzgerald  dissenting  from  Mr.  Commissioner  O’Brien, 
ib.  701,  702. 
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j Sub-Commissions  : 

1.  Constitution  and  Jurisdiction  of  the  several  Sub-Commissions. 

2.  Procedure. 

3.  Local  Sittings  : Removals  from  one  District  to  another. 

4.  Question  of  Amendment  on  certain  Points. 

1.  Constitution  and  Jurisdiction  of  the  several  Sub- Commissions  : 

Delegation  of  the  fair-rent  cises  t»  a Sub-Commission,  this  at  present  comprising 
a legal  chairman  and  three  pairs  of  lay  or  Agricultural  Commissioners  with  a Deputy 
Registrar;  past  changes  in  the  constitution  of  each  Sub-Commission,  Fitzgerald 
29-33- 

■ Delegation  of  all  the  powers  of  the  central  Land  Commission  to  each  Sub-Commis'ion, 
sitting  locally,  the  orders  of  the  latter  being  final,  subject  to  appeal,  Bailey  (057,  658.  729- 

735 Belief  as  to  the  legal  Sub-Commissioners  having  all  had  substantial  practice,  ib. 

1320,  1321 — Qualifications  of  the  seveial  lay  Sub-Commissioners  as  regards  practical 

acquaintance  with  land  and  its  v.due,  ib.  1322-1336 Practice  as  to  the  chairman, 

though  probably  not  conversant  with  agriculture,  and  though  he  has  not  inspected  the 
holding,  deciding  between  the  two  lay  Sub-Commissioners  when  they  cannot  agree  as  to 
ihe  rent  t:>  be  fixed,  ib.  1354-1372.  1567-1571. 

Practical  settlement  of  fair  rents  by  each  individual  Sub-Commission,  the  legal  Com- 
missioner deciding  when  there  is  any  difference  between  the  other  two  Assistant  Com- 
missioners, Bayly  4462-4476 Doubt  as  to  Loid  Cairo's  Committee  haying  had  any 

influence  upon  the  minds  of  the  Sub-Commissioners  who  at  that  time  and  subsequently 
were  fixing  fair  rents,  O'Keeffe  5961—  5967. 

Paiticulars  as  to  the  appointment,  tenure  of  officp,  and  removal  of  the  legal  and  lay 
Sub-Commissioners,  their  appointment  and  removal  resting  with  the  Executive ; inter- 
changeability of  the  Sub-Commissioners  in  regard  to  the  various  duties,  Bewlcy 
10675-10686. 

Forms  of  delegation  of  powers  by  the  Land  Commission  to  the  Assistant  Com- 
missioner, App.  662,  663. 

Return  showing  the  number  and  strength  of  the  Snb-Commissions  from  time  to  time 
since  the  passing  of  the  Act  of  1881;  App.  677. 

2.  Procedure: 

Pia<  tice  as  to  the  legal  chairman  of  each  Sub-Commission  sitting  alternately  with 
each  pair  of  the  lay  Assistant  Commissioners;  limited  extent  to  which  the  latter  sit 

without  the  former,  Fitzgerald  34,  35 Heating  of  cases  according  to  their  priority  on 

the  lists,  about  three  weeks’  notice  being  given  to  the  parties,  ib.  36  -44 Evidence 

taken  on  oath,  the  patties  appearing  by  solicitors  or  counsel,  ib.  45,  46 Facility  in 

obtaining  copv  of  the  Assistant  Commissioners’  reports;  also,  a tracing  of  the  map  of  the 

holding,  ib.  78,  79.  84-86 Announcement  of  the  deci.-ions  of  the  Sub -Commission' in 

open  court,  ib.  93. 

Explanations  respecting  the  pr<  cedure  of  the  lay  Sub-Commissioners  when  they  sit,  in 
pairs,  without  a legal  chairman ; determination  by  them  of  the  value  and  the  rent,  after 
inspection  of  the  land,  questions  of  law  being  reserved  for  the  chairman,  Bailey  1337- 

'353-  1 567- 157 1 Rule  of  the  lay  Sub-Commissioners  to  take  the  law  from  the 

chairman,  though  they  sometimes  dissent  from  him,  ib.  1 347- 1 353. 

Very  rare  instances  of  inspection  of  a holding  by  only  one  Sub-Commissioner,  Bailey 

251 1-2513 Difference  occasionally  between  the  lay  Sub-Commissioners,  but  not  as  a 

iule,  ib.  2510 Considerations  as  to  the  inoperativeness  of  the  pth  section  of  the  Act 

of  1881  with  respect  to  the  Commission  tak  ng  into  account  unreasonable  conduct  of 
either  landlord  or  tenant,  ib.  2824-2831. 

Similar  practice  of  witness’  Sub-Commission  as  of  that  presided  over  by  Mr.  Bailey, 

Doyle  2851 Completion  of  the  work  by  witness  and  his  colleague,  when  their 

inspection  is  finished,  during  a day  in  office,  the  data  being  then  got  ready  for  sub- 
mission to  the  legal  Sub-Commissioner,  Bayly  3555 Unanimity  generally  of  the 

Sub-Commissioners  in  their  decisions;  unsatisfactory  disagreement  in  some  cases, ib. 4198- 

4205 Action  of  the  lay  Sub-Commissioners  according  to  their  own  discretion,  there 

being  no  fixed  rules  for’  their  guidance,  but  rel'etence  being  made  to  the  legal  Sub- 
Commissioner  on  points  of  law,  ib.  4206-4209.  4212,  4213. 

Practice  of  the  lay  Sub-Commissioners  to  take  their  view  of  the  law  from  the  legal 

Suh-Contmissioneis,  Doyle  7239-7241 Statement  that  in  the  event  of  a difference  of 

opinion  between  two  Commissioners  in  regard  to  any  holding  the  legal  Sub-Commissi  >ner 
intervenes  with  the  view  of  bringing  them  into  accord  or  of  deciding  between  them, 
Roberts  7851-7853.  7855. 
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Sub-  CoMMlSSio  ns — continued. 

2.  Procedure — continued. 

Infrequency  of  cases  of  disagreement  between  witness  and  his  colleagues  ; power  of 

a Commissioner  to  report  liis  dissent  on  the  Minute,  Greer  8446-8453 Reference  to 

the  increased  facility  with  which  cases  are  now  conducted  by  the  Sub-Commission 
Courts,  Heard  too  15- toot 8. 

Comment  by  the  Committee  upon  the  different  practice  of  different  Assistant 
Commissioners  as  regards  the  allowance  made  for  tenants’  improvements  and  for 
occupation  interest;  absence  nevertheless  of  any  appeal  on  the  subject,  Pep.  viii. 

3.  Local  Sittings  ; Removals  from  one  District  to  another  : 

Steps  taken  to  sit  in  places  as  near  as  possible  to  the  holdings  of  the  parties,  Bailey 

1286-1288 Very  limited  exent  to  which  there  has  been  any  dissent  between  witness 

and  his  Sub-Commissioners  ; statement  hereon  upon  the  question  of  Colonel  Bailey 
having  been  shifted  in  consequence  from  one  Commission  to  another,  ib.  1703-1714. 

Inquiry  as  to  the  removal  of  Sub-Commissioner  from  one  district  to  another;  it  is 
very  exceptional  for  a Commissioner  to  be  removed  when  half  through  an  estate,  Greer 

8402— 8413 Advisability  of  establishing  a rota  to  prevent  the  arbitrary  removal  of 

lay  Commissioners,  ib.  8414.  8419 Expediency  of  confining  Commissioners  to  their 

own  districts,  ib.  8414-8418 Reference  to  the  power  of  a judicial  Commissioner  to 

remove  legal  Sub-Commissioners  from  district  to  district,  ib.  8420-8427. 

Advantage  * -f  the  lay  Assistant  Commissioners  being  sent  to  different  parts  of  Ireland 
and  mixing  more  together,  thus  securing  greater  uniformity  in  the  principles  of  valuation, 
Bewley  11081-1 1087.  11361.  11412,  1 1413. 

Forms  of  notices  as  to  the  sittings  of  the  Sub-Commissions,  App.  663-665. 

4.  Question  of  Amendment  on  certain  Points: 

Opinion  that  in  the  majority  of  cases  public  hearing  in  Court  is  not  necessary, 

Fitzgerald  585 Approval  of  some  general  principles  being  laid  down  for  the  guidance 

of  the  Sub-Commissioners,  hut  not  any  detailed  instructions,  Bailey  2509 Expediency 

ol  the  Sub-Commission  Court  being  the  final  Court  as  regards  value  and  fact,  exclusive 
of  law  points,  Bay ly  41 76-41 80. 

Strong  inclination  of  witness  to  let  the  decisions  of  the  Sub-Commission  be  final  on 
questions  of  value,  the  average  alteration  made  through  the  process  of  appeals,  which  is 

costly, having  only  b' en  -2,  Cunningham  4582,  4583.  4847-4855 Absolute  necessity 

of  a hearing  before  the  legal  Sub-Commission  in  a great  many  cases;  certainty  that  the 
bulk  of  the  tenants  would  not  agree  to  the  abolition  of  the  Sub-Commission,  MacAfce 

5518-5527- 

Concurrence  of  witness  with  the  proposal  that  in  future  one  or  two  Sub-Commissioners 
should,  with  the  consent  of  the  landlord  and  tenant,  fix  a fair  rent,  subject  to  an 
appeal  to  the  Sub-Commission  Court,  which  should  be  final,  the  appeal  on  questions  of 

law  being  as  at  present,  O'Keeffe  6 1 96-620 1 . 6295-6298 Practicability  of  making  the 

decision  of  the  Sub-Commision  Court  final  in  the  case  of  an  appeal  respecting  a fixed 

rent,  Heard  9713-9716 Strong  objection  to  a proposal  to  subpoena  the  Sub- 

Commissioners  with  a view  to  having  them  examined  in  Court  as  10  the  grounds  upon 
which  they  arrived  at  an  estimate  of  a judicial  rent,  Bewley  11197,  1 1 198. 

See  aho  Appeals  and  Rf.-hearings.  Countv  Courts, 2.  Delay.  Ex- 
clusions, §-c.  Fair  Rents.  Improvements.  Inspection  of  Holdings. 
Judgments  and  Legal  Decisions.  Prices.  Specified  Value  and 
True  Value.  Statutory  Term.  Tenant  Right  and  Occupation 
Interest.  Town  Parks.  Turbary.  Valuers  and  Valuation. 

Sub-Division  of  Holdings.  Explanation  th  «t  where  several  people  divide  a holding 
between  them  and  arrange  it  so  as  not  to  alter  the  estate  they  are  considered  lo  be  in 
bonaff.de  occupation  and  are  termed  a “conjunct *’  lessee,  FitzGibbon  3470,  3471. 

Example  of  a case  of  great  haidship  in  sub-division;  belief  that  there  is  no!  so  much 
risk  of  ha  1 m in  sub-division  as  was  formerly  the  case,  but  less  than  ten  acres  is  not 
advisable  and  would  be  insufficient  in  the  West  of  Ireland,  Greer  8022-8030.  8167- 

8173.  8283-8316.  8654-8664 Advisability  of  leaving  cases  of  sub-division  where  the 

interest  of  the  landlord  would  not  be  prejudiced  to  the  discretion  of  the  Sub-Commission, 
ib.  8665-8672.  8728-8739. 

Inadvisability  of  making  any  alteration  with  regard  to  the  conditions  as  to  sub- 
division; disapproval  of  sub-division  among  the  members  of  a family,  especially  when 
there' "is  not  enough  capital,  .Bewley  10295.  11199,11200. 
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Subletting: 

1.  Statutory  Provisions  and  Restrictions  icitk  regard  to  Exclusion  from  the 

Fair  Rent  Clauses  of  the  Land  Acts ; extent  of  such  Exclusion. 

2.  Question  of  Removal  or  Modification  of  Restrictions  and  of  the  adoption  of 

various  Amendments. 

3.  Conclusions  of  the  Committee, 

1.  Statutory  Provisions  and  Restrictions  with  regard  to  Exclusion  from  the  Fair 

Rent  Clauses  of  the  Land  Acts ; extent  of  such  Exclusion: 

Information  will)  regard  to  the  case  of  Mr.  Ke  medy  (near  Ballymena),  in  which  were 
involved  several  sub-lettings  ; fair  rent  fixed  by  witness,  though  this  decision  was  over- 
ruled on  the  ground  of  non-triviality,  Bailey  1169-1186.  1 3'’5— 1 3 1 9 Exclusion 

doubtless  of  a large  number  of  cases  of  sub-letting,  on  the  question  of  triviality,  ib.  1233- 

1236 Causes  of  the  more  numerous  sub-letting  exclusions  in  Ulster  than  elsewhere, 

ib.  1857,  1858. 

Belief  that  in  no  case  before  witness  has  the  question  been  raised  of  sub-letting  for  the 

use  of  labourers  on  the  holding,  Doyle  2859— 2863 Doubt  as  to  the  tenant  being  in 

much  danger  of  exclusion  from  the  Act  «>»  account  of  trivial  exceptions  taken  by  the 
landlord  ; witness  is  not  aware  of  any  case  having  been  dismissed  because  of  a quarry  or 
a brickfield  on  the  holding,  ib.  7286-7297.  7605-7617.  7634-7639. 

Information  respecting  Section  15  of  the  Act  of  1881  which  deals  with  cases  of  sub- 
tenancies; decision  in  the  cases  of  Seymour  v.  Quirke  and  West  v.  Huggard  where, 
after  the  death  of  the  middle  landlord,  the  year-to-year  tenancy  granted  by  him  to  the 
sub-tenant  was  to  be  continued  under  the  head  landlord,  FitzGibbon  3007-3010 
Further  reference  to  ihe  difficulty  caused  by  the  Act  of  1881  in  regard  to  sub-letting  and 
to  its  purported  amendment  by  the  Act  of  1887  ; uselessness  of  suggesting  any  improve- 
ment so  long  as  middlemen  continue,  ib.  3018-3025. 

Information  as  to  the  complications  arising  from  the  various  Acts  relating  to  sub- 
letting; instances  in  the  cases  of  Boltori  v.  Keatinge,  Mulcaire  v.  Joynt,  and  Bryan  v. 
Briggs,  all  of  which  were  decided  in  favour  of  the  tenants,  FitzGibbon  3260-3266.  3283- 

303^ Opinion  that  the  case  of  Kennedy  v.  Essex  was  decided  on  the  question  ot 

consent  and  not  on  that  of  triviality,  ib.  3267-3276.  3286-3287 Great  importance  of 

the  recent  decisions  in  two  cases  of  triviality,  viz.,.  White  v.  White  and  Coriallis  v. 
Ward,  as  laying  down  new  principles  of  interpretation  of  the  Act  of  1887;  conclusion 
that  the  word  “trivial  ” is  open  to  objection,#.  3277-3282.  3288-3298. 

Opinion  that  sub-letting  is  the  principal  cause  of  tenants  being  ruled  out  of  the  Land 

Court,  Bayly  4450,4451 Reference  to  sub-letting  and  sub-division  as  the  chief 

causes  of  exclusion  from  the  Land  Act,  Cunningham  4607-4621 Particulars  of  cases 

in  which  the  application  for  a rent  to  be  fixed  was  dismissed  on  account  of  sub-ietting, 

MacAfee  5398-5410.  5442,  5443 Disapproval  of  the  practice  of  sub-letting  as  a 

principle,  ib.  5582,  5.583. 

Evidence  showing  that  by  the  Act  of  1881,  where  a tenant  sub-lets  to  cottier  tenants, 
as  is  frequenty  the  case  in  Ulster,  he  is  excluded  from  ihe  Act ; opinion  that  this  sub- 
letting should  not  exclude  him,  Greer  8too-8to6 Belief  that  in  many  instances 

landlords  h ive  raised  no  objection  to  sub-letting  until  the  tenant  has  applied  for  a fair 
rent,  ib.  8689-8691. 

Statement  to  the  effect  that  as  the  law  now  stands  the  fact  that  a landlord  has  taken 
rent  for  years  without  objecting  to  sub-letting  does  not  amount  t.i»  consent  on  his  part  to 

the  sub  letting,  Beuney  10324-10327 Particulars  of  the  c<se  of  Ke  medy  o.  Essex, 

which  had  aii  important  influence  on  witness’  judgments  in  regard  to  sub-letting; 
absence  of  any  hard-and-fast  line  as  to  sub-letting,  what  might  be  trivial  in  one  case  not 
being  trivial  in  another,  #.  10328—10434. 

List  of  cases  which  have  been  before  the  courts,  App.66 7 Paper  explanatory  of 

exclusions  from  the  Act  in  the  case  oi  sub-leltings,  ib.  683. 

2.  Question  of  Removal  or  Modification  of  Restrictions  and  of  the  adoption  of 
various  Amendments : 

Opinion  that  a tenant  should  not  he’ excluded  from  the  Act  because  lie  sub-lets  to 
labourers,  but  that  the  line  should  be  drawn  at  any  sub-letting  that  would  give  the  sub- 
tenant a right  to  come  into  court  to  have  a fair  rent  fixed,  MacAfee  5832-5834 View 

of  witness  that  where  sub-letting  has  the  consent  of  the  landlord  or  has  not  injuriously 
affected  his  interest,  the  tenant  should  not  be  prohibited  from  having  a fair  rent  fixed, 

O'Keeffe  6oci-6<’08.  6034-6041.  6230,6231.  6289-6291.  6311 Further  contention 

that  sub-letting  should  be  allowed  if  it  does  not  interfere  seriously  with  the  main  value  of 
the  holding;  lecommendation  that  the  sub-tenant  should  be  given  the  right  to  come  into 
court  against  the  tenant  as  the  tenant  does  against  the  landlord,  ib.  6641-6667. 
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SUB-LETTING — continued. 


2.  Question  of  Removal  or  Modifications  ofRcstrictionsjdfci^—cont'mued. 

Hardship  upon  ihe  tenant  that  sub-letting  which  existed  at '(he  tine  the  lease  was 
made  should  be  held  to  be  sub-letting  without  the  landlord’s  consent,  ’Doyle  (1924-6936 
' Reiteration  of  opinion  that  in  cases  where  (lie  sub-letting  existed  before  the 
lease  was  made  it  i>  a hardship  on  the  tenant  to  exclude  him  fro. 11  sub-letting  ib.  7278- 
7285.  0 ' 


View  of  witness  that  a tenant  ought  not  to  he  excluded,  from  having  a fair  rent  fixed 

because  of  a small  sub-letting  for  labourers’  cottages  Roberts  7666-7672 

Expediency  of  abolishing,  \\i.h  certain  limitations,  the  whole  of  the  restrictions  on  sub- 
letting, ib.  7791-7798.  7800-7803 Inabitiiy  of  witness  to  say  whether  the  land 

occupied  by  holdei s is  better  cultivated  than  that  held  by  tenants  ; belief ti»at  such  is  the 
general  opinion,  ib.  7948-7951. 

Examination  in  regard  to  sub-le!ting;  suggestion  that,  in  ca-es  of  trivial  sub-lettin<r, 
the  Sub-Commission  should  have  power  to  admit  te  ants  at  discretion,  Greer  8017-802°. 

8107.  8243-8245.  8266-8269 Furth-  r evidence  respecting  the  views  of  witness  on 

sub-letting,  his  contention  being  that  sub-letling  should  not  prevent  a tenant  from  bavin* 
a fan  lent  fixed,  ib.  8740-8757.  8869,  8870.  ° 

Inadvisability  of  permitting  unlimited  sub-letting;  there  are  probably  some  instances 
in  which  the  tenant  might  be  allowed  the  benefit  of  the  Act,  5^9103-9109.  9196 
“ Examination  as  to  the  desirability  of  fixing  fair  rents  in  cases  of  sub  letting;  belief 
that  in  many  instances  fair  rents  ought  to  be  fixed,  but  not  in  the  case  of  middlemen  who 
oft'n  receive  from  their  sub-tenants  rents  far  out  of  proportion  to  those  they  pay  them- 
selves, Heard  10005-10012.  J 

Grounds  for  wiiness’  view  that  extensive  sub-letting  should  be  discouraged  ; proposal 
that  sub-tenants  to  the  extent  of  ten  or  twelve  acres  should  be  made  immediate  tenants 

to  the  head  landlord,  Bewley  10266,  10267.  10285-10287 Undesirability  of  dis- 

10067°  ll°Se  Sub'tenants  who  are  merely  sub-tenants  of  labourers’  holdings,  ib. 


Reiteration  of  opinion  that  it  would  be  advisable  to  amend  the  law  in  regard  to  a 
certain  class  of  sub-httmgs  and  as  to  a number  of  cases  in  which  tenants  are 
exc.ucled  in  consequence  of  a portion  of  the  holding  not  being  within  the  Act;  non- 
objection to  the  amount  of  sub-letting  that  must  not  be  exceeded  being  fixed,  Bewleu 
i°749-i°753.  11017-11029.  0 * 

Strong  objection  to  sub-letting  011  the  ground  that  it  may  create  congested  districts  ; 
opinion  that  the  small  lettings  made  by  a farmer  to  bis  own  labourers  come  within  the 
‘ discretion  under  the  Act  of  1887  and  should  not  be  considered  as  sub-letting  Nelipan 
11489-11495  Approval  of  the  suggestion  that,  if  any  alteiation  be  made T11  the  Jaw 
as  to  sub  letting,  power  should  be  given  to  fix  a fair  rent  between  the  sub-tenant  and 
tenant,  as  well  as  between  the  tenant  and  the  landlord,  ib.  1 1497-1 1501. 

Disapproval  of  sub-letting  being  thrown  open ; view  of  witness  that  where  sub- 
letting has .taken  place  wiihout  any  protest  on  the  part  of  the  landlord  the  tenant  should 
not  be  excluded  from  having  a fair  rent  fixed,  Garvey  1 1920.  1 2472-1 2479. 

3.  Conclusions  of  the  Committee : 


Review  by  die  Committee  of  the  subject  of  sub-letting,  as  a great  cause  of  exclusion 
from  the  Land  Acts,  especially  in  Ulster;  considerable  difficulties  of  the  question 
step.  xix.  n ’ 

Recommendation  that  sub-letting  is  not  to  be  a bar  to  tbe  fixing  of  a fair  rent,  and 
hat  the  tenant  is  to  be  deemed  in  occupation  of  bis  holding,  provided  that  the  sub- 
letting does  not  impair  the  security  for  the  rent.  Rep.  xx. 

See  also  Labourers'  Cottages. 


Surrender  of  Tenancy.  Information  with  reference  lo  the  power  of  a statutory  tenant  to 

^ Cooke  5 slatement  as  to  2)  judgment  on  this  subject  in  the  case^f  Torrens 

v.  Cooke,  LitzGibbon  3 '53-3 '55- See  also  Conroy  v.  Drogheda. 


Temporary  Convenience.  Details  concerning  some  cases  illustrative  of  the  meaning  of  the 
Act  of  1881  respecting  lauds  let  for  the  tempo,  ary  necessity  or  convenience  of  landlord 
or  tenant;  reference  hereon  to  Whistler  u.  Delacherois,  Wilson  u.  M‘Cutcheon,  and 

Finnerby  v Cloncurry,  FitzGibbon  3254-3259 Liability  of  a lenant  to  be  shut  out 

Horn  Lourt  by  reason  of  letting  for  temporary  convenience,  Doule  7331,  7332 Pos- 

H>76oy  °f  3 lettlDg  f01  temp0lary  convenience  being  a letting  for  “lives,”  Bewley  10759, 

Tenant 
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Tenant  Right  and  Occupation  Interest: 

1 . As  to  the  Value  thereof  and  the  Prices  realised  on  Sale. 

2.  As  to  the  Question  of  Allowance  in  Valuing  for  Fair  Rents. 

3.  Summary  and  Recommendatious  by  the  Committee. 

1.  .4  s to  the  Value  thereof  and  the  Prices  realised  on  Sale: 

Examination  as  to  the  effect  of  ihe  Acts  of  1870  and  1 88 1 in  making  the  tenant  a 

part  owner,  Bailey  2027-2046 Valuable  interests  of  the  tenants  under  the  Land  Acts 

by  reason  of  their  right  to  compensation  for  improvements  and  to  perpetual  occupancy, 
subject  to  the  fair  rent  fixed ; conclusion  that  there  should  also  be  a right  to  sell  these 

interests  in  the  open  market,  Bayly  4287-4294 Frequency  of  the  tenant’s  interest  in 

the  holding  being  equal  to  that  of  the  landlord;  instances  of  the  former  interest  being 
the  greater,  the  tenant  being  by  low  apart  owner,  ib.  4303.  4319-4325* 

Belief  that  the  upward  te  .dency  of  the  prices  of  tenant  right  outside  Ulster,  since  the 
passing  of  the  Land  Act,  has  been  checked  by  the  drop  in  agricultural  values, 

Cunningham  5039  et  seq Opinion  that  the  Land  Commission  Court  has  power 

to  decide  whether  a tenancy  is  or  is  not  a present  tenancy,  Shaw  8896.  8905-8907. 

Evidence  in  support  of  the  argument  that  the  tenant  has  a further  interest,  beyond  that 
due  to  his  improvements,  that  Ins  to  be  considered  in  fixing  the  fair  rent,  namely, 
his  occupation  interest ; it  was  on  account  of  this  interest  that  Lord  Justice  Fitz  Gibbon 
refrained  from  saying  whether  the  surplus  profit  belonged  to  th;  landlord  or  not,  Bewley 

10215  et  seq.-,  10288^10290 C inclusion  that  when  once  a fair  rent  has  been  fixed  it 

is  only  necessary  for  the  tenant  in  order  to  preserve  his  continuity  of  interest  to 
apply  for  another  fifteen  years’  term  at  the  end  of  each  statutory  petiod,  ib.  10464 
et  seq. 

Right  of  the  tenant  under  the  Act  of  1887  to  compensation  for  disturbance  and  for 
improvements  if  he  acquiesces  in  the  landlord’s  notice  to  quit,  and  leaves  at  the  end  of 

the  statutory  term,  Beioley  10469-10474 Absence  of  any  decision  as  to  the  value  of 

the  occupation  interest,  the  question  never  having  been  raised  before  the  Land  Com- 
mission or  any  Sub-Commission ; opinion  that  the  Court  of  Appeal  judgment  in  Adams  v. 
Dunseath  left  the  question  open,  ib.  10475-10489.  10528-10559.  10615-10619. 

Evidence  as  to  the  termination  of  present  tenancies,  the  tenant’s  interest  not  being 
increased  by  fixing  a fair  rent;  desirability  of  there  being  some  record  kept  of  those 
cases  in  which  “ present  tenants  ” have  accepted  an  increased  rent  without  having  any 

agreement  filed,  Bewley  10774-10788 Expediency  of  checking,  if  possible,  the 

extravagant  prices  paid  for  tenant-right  in  Ireland,  ib.  1 1 156  et  seq. 

Improvement  in  the  prices  now  realised  by  the  sale  of  the  tenant’s  interest  in  his 

holding,  Garvey  1 1910,  11941.  12154-12158 Evidence  to  the  effect  that  the  tenant’s 

interest,  consists  in  his  property  in  all  his  improvernems,  his  occupation  right,  his  right  to 

sell,  and  the  condition  of  the  farm,  ib.  12358-12367 Reasonableness  of  the  prices 

paid  for  tenant-right  on  adjoining  farms  being  included  under  “ all  the  circumstances  of 

the  case,  holding,  and  district,”  under  Section  8 of  the  Act  of  1881;  ib.  12828 

Sundry  reasons  why  the  prices  of  tenancies  are  higher  in  Ulster  than  in  other  parts  of 
Ireland,  Barnes  12942-12947. 

Tabular  statements  submitted  by  Mr.  Garvey  and  Mr.  Rochfort,  containing  infor- 
mation in  detail  respecting  sales  of  tenants’  interests  since  1st  January  1882,  and-- 
showing  the  rents,  number  of  years’- purchase,  &c.,  App.  722-725. 

2.  As  to  the  Question  of  Allowance  in  Valuing  for  Fair  Rents: 

Explanation  that  in  fixing  rents  in  Ulster  the  Sub-Commissioners  took  the  Ulster 

custom  into  consideration,  Fitzgerald  376-383 Practice  of  valuers  as  to  allowing 

for  tenants’  right  or  occupancy,  the  amount  varying  greatly  according  to  the  improve- 
ment, Sec.,  Doyle  2873-2875.  2904-2916. 

Examination  as  to  the  course  pursued  by  witness  in  dealing  with  tenant-right  under 
different  circumstances,  due  allowance  being  made  to  the  tenants  for  improvements, 

Bayly  3856-3859 Contention  that  the  price  paid  for  the  tenant-right  of  a holding 

in  Ulster  has  nothing  whatever  to  do  with  the  fixing  of  a fair  rent,  MacAfee  5624- 

5630. 

Information  as  to  witness’  practice  in  valuing  a holding,  the  value  of  the  occupation 

not  being  calculated,  O'KeeffeQ* 02  et  seq. Evidence  to  the  effect  that  the  price  given 

for  tenant  right  is  not  taken  into  consideration  in  fixing  the  specified  value,  Doyle  7202- 
7204. 

Statement  that  during  witness’  practice  at  the  Bar  the  question  never  arose  as  to 
whether  the  valuations  made  in  Court  took  fair  account  of  the  occupation  right  of  the 

tenant,  Bewley  10718-10725 Belief  that,  notwithstanding  what  some  of  the  Sub- 

Commi.'sioners  may  have  stated,  the  general  practice  is  to  take  the  tenant’s  occupation 
right  into  account  when  fixing  the  fair  rent;  reiteration  of  previous  statement  1 hat  the 

0.122.  5 p 4 question 
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Tenant  Right  and  Occupation  Interest — continued. 

2.  As  to  the  Question  of  Allowance  in  Valuing  for  Fair  Rents — continued, 
question  has  never  been  raised  judicially,  Bewley  10853-  10904.  10912-10917 Irregu- 

larity of  Mr.  Gray  in  deducting  15  per' cent,  in  each  case  for  occupation  interest ; absence 
of  anything  in  the  records  of  the  Land  Commis-ion,  or  in  any  reported  case,  to  show 
that  any  specific  allowance  has  ever  been  made  for  occupation  right,  ih.  11335- 
11342. 

Statement  that  the  question  of  making  an  allowance  to  the  tenant  for  occupation  right, 
when  fixing  a fair  rent,  has  never  been  raised  Itelore  witness ; contention  that  the  Countv 
Court  valuer  does  not  take  the  occupation  into  consideration  in  his  valuation,  Neliqan 
11572-11608. 11628-11634.  11797-11827. 

Practice  of  witness  to  allow  for  the  occupation  interest  of  the  tenant  when  valuing 
holdings;  opinion  that  the  Sub-Commissioners  also  allow  for  it  in  their  valuations” 

Garvey ' 11876-11879.  12728-12748 Further  statement  of  witness’  practice  when 

calculating  a fair  rent  to  always  allow  for  the  tenant’s  occupation  interest,  his  system 
being  to  make  the  allowance  proportionate  to  the  length  of  time  the  tenant  has  been  in 
occupation;  belief  that  the  occupation  interest  is  generally  allowed  for  by  Irish  land- 
lords, ih.  12613-12626.  12765  et  seq. ; 12804-12809. 

Explanation  that  witness  takes  the  tenants’  occupation  interest  into  consideration 
when  fixing  a fair  rent ; definition  of  the  occupation  interest  as  the  difference  between 
the  judicial  rent  and  a fair  competitive  rent,  Barnes  12928-12934. 

3.  Summary  and  Recommendations  by  the  Committee: 

Explanation  as  to  the  Committee  not  having  heard  any  witness  on  behalf  of  the 

tenants.  Rep.  iii Reference  to  land  tenure  in  Ireland  as  resting  upon  four  principal 

Acts,  those  of  i860,  1870,  1881  and  1887;  ih. Durability  of  tenure  under  the  Act 

of  1881  on  certain  conditions,  ib. 

Comment  by  the  Committee  upon  the  variation  of  practice  as  regards  allowance  being 
made  for  the  occupation  interest  of  the  tenant ; conclusion  that  legislation  is  urgently 
required  to  define  and  protect  the  interest  of  the  tenant  and  to  secure  coherent  adminis- 
tration of  the  law ,Rep.  vii,  viii Expediency  of  the  valuation  showing  any  deductions 

from  the  fair  rent  in  respect  of  the  occupancy  right,  ib.  viii. 

Summary  of  certain  returns  showing  the  very  much  greater  selling  value  of  tenancies 
in  Ulster,  where  free  sale  prevails,  to  ihe  general  exclusion  of  the  right  of  pre-emp'ion, 
than  in  the  other  provinces  where  such  rights  exist,  Rep.  xvi.  5 

See  also  Fair  Rents..  Free  Sale.  Improvements.  Limited  Owners. 

Statutory  Term.  Ulster. 

Tenants.  See  the  Headings  generally  throughout  the  Index. 

Tenants'  Evidence  {Sub- Commission  Courts').  Belief  that  the  oath  of  a tenant  is  as 
reliable  as  that  of  a landlord  and  that  Irish  tenants  are  noi  untruthful  witnesses,  Greer 

8389-8401 Conviction  that  the  administration  of  oaths  dues  not  affect  the  evidence, 

Shaw  8992-8994. 

Tillage.  Very  large  proportion  of  tillage  in  Ulster  as  compared  with  Munster,  improve- 
ments applying  chiefly  to  tillage  lands,  Bailey  1690-1694 Doubt  as  to  any  tillage 

crops  being  remunerative  at  the  present  time  ; decline  in  the  cultivation  of  cere. 1 Is  due 
to  the  increased  cost  of  labour,  O'Keeffe  6607-6616.  6798-6814.  6851-6854. 

Tithe  Rent  Charge.  Liability  upon  the  tenant  in  certain  cases,  exceedingly  lew  in  number, 
to  pay  the  tithe-rent  charge,  Bailey  2548-2551.  2612-2614. 

Tolls.  Reference  to  the  tolls  case  of  Wall  v.  Eyre  when  a fair  rent  could  not  be  claimed 
owing  to  the  tolls  bring  a distinct  subject-matter  in  the  lease,  FitzGibbon  3095-3097 

Further  reference  to  the  point  raised  as  to  the  small  value  of  the  tolls  in  the  case 

of  Wall  v.  Eyre;  belief  that  the  value  in  no  way  influenced  the  decision  of  the  Court 
of  Appeal,  ib.  3162-3166. 


Town 
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Town  Parks: 

1 . Statutory  Provisions  and  Legal  Decisions  upon  the  Question  as  to  what 

constitutes  a Town  Park,  and  thus  entails  Exclusion  from  the  Fair 

Rent  Clauses  of  the  Land  Acts. 

2.  Question  considered  as  to  the  Expediency  or  otherwise  of  the  Exclusion  of 

Town  Parks ; Conflicting  Evidence  on  the  Subject. 

S.  Summary  and  Recommendation  by  the  Committee.  1 

1.  Statutory  Provisions  and  Legal  Decisions  upon  the  Question  as  to  what  con- 
stitutes a Town  Park,  and  thus  entails  Exclusion  from  the  Fair  Rent  Clauses 
of  the  Lund  Acts  : 

Examination  with  reference  to  town  parks  and  the  legal  provisions  and  definition 
which  determine  the  question  of  their  exclusion  from  the  Acts;  conditions  under  which 
a town  park  may  be  brought  within  the  Act  of  1881,  if  used  as  an  ordinary  agricultural 

farm,  Bailey  1006-1024 Reference  to  the  decision  in  the  case  of  Archer  v.  Caledon  as 

the  accepted  definition  of  what  constitutes  a town  park;  explanation  hereon  as  to  the 
definition  of"  accommodation  land  adjacent  to  towns,”  ib.  1555-1566. 

Question  further  considered  as  to  wiiat  constitutes  a " town  park,”  and  as  to  the  effect 
of  certain  decisions  on  the  subject,  especially  in  the  c ases  of  Archer  v.  Caledon  and 

M'Cann  v.  Downshire,  Bailey  2235-2240 Consideration  of  certain  conditions  as  to 

residence,  &c.,  in  connection  with  the  question  of  town  parks  and  of  exemption  from  the 
Land  Acts ; restriction  as  to  the  owner  resuming  possession  for  building  purposes,  ib. 
2293-2313. 

Examination  as  regards  the  definition  of  town  parks  in  connection  with  the  question 
of  population,  witness  admitting  that  in  many  instances  it  would  be  very  hard  on  the 

landloids  to  fix  purely  agricultural  rents,  Bailey  2353-2379 Attention  of  witness 

further  drawn  to  the  Judgment  of  Mr.  Justn  e Bewley  in  the  case  of  M'Cann  v.  The 
Marquis  of  Downshire  upon  the  question  of  what  constitutes  a town  for  the  purposes  of 
the  Land  Acts,  ib.  2615-2617. 

Belief  as  regards  town  parks  that  the  Land  Act  has  not  been  strained  as  against  the 

tenant,  Doyle  2918-2921 Much  wider  interpretation  given  of  late  years  to  the 

term  " town  parks,”  Bayly  4163-4168. 

Unsatisfactory  wording  of  Section  9 of  the  Act  of  1887  relating  to  town  parks  ; 

reference  hereon  to  the  case  of  Dr.  Donnelly,  FitzGibbon  3026-3033 Detailed 

explanation  of  the  three  conditions  necessary  to  constitute  a statutory  town  park,  viz., 
residence  of  occupier,  pioximity  to  a town,  and  increased  value  as  accommodation 
land,  ib.  3168-3176. 

Particulars  of  the  case  of  Nelson  v.  Headford  as  to  the  date  of  residence;  decision 
that  if  a lenant  lived  in  a town  at  the  time  of  the  passing  of  the  Act  his  subsequent 
removal  therefrom  would  not  bring  him  within  the  scope  of  the  Act,  FitzGibbon  3178. 

3233 Further  information  respecting  town  parks  as  exemplified  in  the  case  of  Martin 

v.  Annesley,f£.3i79,  3180 Specimen  case,  viz.,  Rossmore  r.  Donnelly,  where  an  appeal 

was  refused  on  account  of  the  residence  not  coming  within  the  “ suburbs,”  ib.  3181  — 

3185 Further  case,  viz.,  Caruth  v.  McMahon,  in  which  the  tenant  was  ruled  out  of 

the  Act  owing  to  his  residence  being  proved  “ suburban,”  ib.  3185-3188 Enumera- 

tion of  “ towns  ” from  which  Court  of  Appeal  cases  have  been  brought,  ib.  3189- 

3192- 

Further  evidence  showing  the  great  difficulty  of  defining  a “ town  ”;  explanations  re- 
specting the  opinion  of  the  Court  of  Appeal  on  this  subject,  3 192 -3206. 3213- 

3220.  3234,3235 Further  reference  to  the  case  of  Caledon  v.  Archer,  which  was  proved 

to  be  outside  of  the  Act  owing  to  the  strong  evidence  of  the  increased  value  of  land,  and  of 
Goodbody  v.  Ferry,  which  was  ruled  within  the  Act  on  account  of  the  holding  in 
question  bearing  an  increased  value  to  any  particular  tenant  only,  ib.  3206-3212. 

Question  as  to  whether  the  use  to  which  land  is  put  affects  its  accommodation  value ; 
as  a preliminary  in  a case  of  appeal  respecting  town  parks  or  demesne  land  the 

holding  must  first  be  proved  to  be  agricultural,  FitzGibbon  3227,  3228 Further 

information  respecting  Section  9 of  the  Act  of  1881,  whereby  fair  rents  may  be  fixed  on 
holdings  that  would  constitute  town  parks  provided  they  are  let  and  used  as  ordinary 
agricultural  farms;  illustration  in  the  cases  of  McNamara  v.  McNamara,  Davidson  v. 
Slewart,  and  Daly  v.  Wright,  ib.  3229-3232. 

Evidence  to  the  effect  that,  in  consequence  of  the  result  in  Caledon  v.  Archer  and  of 
other  recent  decisions,  the  law  relative  to  town  parks  has  been  considerably  narrowed 
from  the  tenants’  point  of  view  ; information  as  to  the  exact  meaning  of  a “ town  ” in  the 
Land  Acts,  Bewley  10355-10372.  10405  et  seq. 

List  of  principal  cases  which  have  been  before  the  Courts,  App.  667 -Return 

explanatoiy  of  the  exclusion  of  town  parks,  ib.  682. 

Q.122.  5 Q Opinion 
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Town  Parks — continued. 

2.  Question  considered  as  to  the  Expediency  or  otherwise  of  the  Exclusion  of  Town 
Parks  ; Conflicting  Evidence  on  ihe  Subject  : 

Opinion  that,  as  regards  town  parks,  the  cases  to  be  excluded  should  be  those  where 

the  lands  are  not  really  let  for  agricultural  purposes,  Bailey  1237-1244  Difficulty  in 

cases  where  fair  rents  have  been  fixed  in  places  not  regarded  as  towns  if,  several  years 
hence,  and  in  consequence  of  recent  decisions,  these  places  were  regaided  as  towns,  ib. 

1623-1627 Reference  to  the  power  of  landlords  to  resume  possession  of  land  in 

town  parks,  the  tenants  not  having  any  provisions  of  the  Act  of  1881  in  their  favour, 
ib.  1635-1639. 

Absence  ot  any  special  rule  for  the  guidance  of  valuers  as  regards  uniformity  in  the 

case  ol  town  lands,  Bailey  1688,  1689 Exceptional  instances  of  occupiers  of  town 

paiks  having  no  other  occupation  than  their  cultivation,  ib.  2686-2690. 

Belief  that  if  the  artificial  boundary  with  regard  to  town  parks  were  removed  alto- 
gether a great  deal  of  friction  would  be  prevented,  MacAfec  5676-5680.  5835,  5836. 

5885-5895 Desirability  of  abolishing  the  town  park  theory,  provided  that  proximity 

and  accommodation  value  be  not  losi  sight  of,  O'Keeffe  6044-6048 Friction  and 

discontent  caused  by  the  town  park  principle;  non-objection  to  the  Sub-Commissioners 
having  power  to  deal  with  the  agricultural  part  of  non-agricultural  holdings  under' the 
fair  rent  provisions,  ib.  6232-6237.  6292-6294.  6313,  6314. 

No  doubt  ihat  the  abolition  or  contraction  of  town  parks  would  interfere  very  much 
with  the  accommodation  of  the  inhabitants  of  the  town  ; belief  that  the  present  renis  are 

too  low  in  town  paiks,  Boyle  691 1—6913.  6981—6988 Opinion  that  rents  fixed  in  town 

parks  are  unfair,  having  regard  to  the  accommodation  value  ; impression  that  the  Sub- 
Commissioners  fixtd  the  rents  on  the  assumption  that  the  holdings  were  agricultural 
Ones,  with  proximity  value,  ib.  7059-7062.  7305-7325. 

Opinion  that  a town  is  improved  and  property  increased  in  value  by  the  exclusion  of 

town  parks  from  the  Land  Act,  Roberts  7977,  7978.  7992-8601 View  of  witness 

that  the  Commissioners  should  be  entitled  to  fix  (air  rents  upon  town  parks,  Greer 

8031-8034.  8122-8124.  8193-8195 Practicability  of  fixing  a rent  on  town  parks; 

contention  that  an  agricultural  rent  would  not  create  a tenant-right  on  such  holdings, 
Greer  8692-8695.  8783-8803. 

Discussion  legarding  town  parks;  opinion  that  where  land  is  occupied  by  a bond  fide 
agriculmral  tenant  it  should  not  be  deemed  a town  park,  and  that  the  law  should  not 
interfere  on  behalf  of  people  who  use  the  land  for  the  purpuse  of  luxury,  Shaw  9156- 

9167.  9204-9220 Competency  of  witness  to  fix  a fair  rent,  if  necessary,  on  a town 

park.  Heard  9996-9999. 

Grounds  for  the  opinion  that  town  parks  ought  not  to  come  within  the  purview  of  the 
Act  at  all  ; submission  that  lands  that  would  be  town  parks  if  let  to  a farmer  living  in 
the  town  should  not  come  within  the  Act  if  used  as  dairy  farms,  Bewley  10270-10272 

-Desirability  of  a legislative  decision  upon  tlie  question  of  town  parks;  suggestion 

that  the  only  solution  of  the  difficulty  in  regard  to  a “ town  ” is  a population  limit,  ib. 
10411,10412. 

Disapproval  of  a proposal  to  fix  agricultural  rents  on  all  town  parks  ; illustration  of 
the  working  of  the  provision  that  the  tenant  must  have  been  living  in  the  town  at  the 

passing  of  the  1881  Act,  Bewley  11  1 13-11126 Suggestion  that  the  population  limit 

in  regard  to  town  parks  should  not  be  a very  high  one;  personal  opinion  of  witness 
that  town  parks  should  be  excluded  from  the  Act,  whatever  limit  be  adopted,  ib.  1 1 190- 
11194. 

Information  as  to  the  cases  of  town  parks  that  have  come  before  witness,  showing 
why  each  was  decided  in  favour  of  the  tenant;  approval  of  the  operation  of  the  Act 
being  still  strictly  limited  to  agricultural  or  pastoral  holdings,  Neligan  11473-11477. 
11685-11693. 

\ iew  of  witness  that  it  would  be  a very  great  hardship  both  on  owners  of  properties 
and  the  inhabitants  of  towns  if  town  parks  be  converted  into  agricultural  holdings;  con- 
siderable demand  for  town  parks  round  the  town  of  Birr,  Garvey  1 1914-1 1919.  12083- 

12109 Decided  belief  that  it  would  be  very  disastrous  to  the  towns  if  the  fields 

round  about  them  were  turned  into  agricultural  holdings;  reiteration  of  the  opinion  that 

town  parks  ought  to  be  excluded  from  the  Act,  ib.  12480-12498.  12810-12818 - 

Giounds  for  disapproving  of  the  suggestion  to  abolish  town  parks  as  regards  exclusion 
Barnes  12971-12974.  ’ 

3.  Summary  and  Recommendation  by  ihe  Committee : 

Review  of  the  provisions  in  the  iVcts  of  1870  and  1881  on  the  subject  of  town  parks  ; 
confiicling  decisions  as  to  the  definition  of  the  term  not  under  the  foregoing  Acts  but 
under  the  Act  of  1887,  Rep.  xvii,  xviii. 

Recommendation  that  no  place  be  considered  a city  or  town  within  the  meaning 
of  the  sub-section  excluding  town  parks,  unless  it  has  a population  exceeding 
2,000,  Rep.  xix.  3 

True 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


TRU 


ULS 


843 


Report,  1894 — continued. 


True  Value.  See  Specified  Value  and  True  Value. 

Turbary .- 

Considerable  difficulty  upon  the  question  of  turbary,  the  Sub-Commissioners 
having  no  jurisdiction  where  the  landlord  separates  the  turbary  from  the  holding, 
Bailey  709-716- — Outline  of  the  action  of  the  Sub-Commissioners  in  dealing  with 
questions  of  turbary  ; numerous  cases  in  which  they  have  nothing  to  do  with  turbary 
in  fixing  the  fair  rent,  the  landlords  having  power  in  such  cases  to  enforce  unduly  large 
payments  for  turbary,  ib.  1255-1262. 

Frequent  question  whether  the  right  of  turbary  attaches  to  a holding  ; procedure  in 

such  cases,  Bailey  2110-21 13 Special  provision  made  in  large  estates  for  division  of 

the  turbary,  there  being  no  turbary  at  all  in  many  districts,  ib.  2552-2556 Instances 

of  landlords  having  segregated  the  turbary  though  within  the  ambit  of  the  farm  ; power 
to  do  so  only  when  the  turbary  is  detached  from  the  holding,  ib.  2681-2685. 

Circumstances  under  which  turf  is  taken  into  consideration  as  affecting  the  value, 

Bayly  3577-3582 Information  on  the  subject  of  turbary,  witness  referring  to  some 

exceptional  cases  of  hardship  to  tenants,  and  suggesting  that  in  any  amendment  of  the 

law  a remedy  should  be  provided,  Cunningham  4512—4520 Powerlessness  of  the 

Land  Commission  to  prevent  an  undue  charge  for  turbary  when  outside  the  ambit  of  the 
holding;  restriction  desirable,  ib.  4516-4520. 

Explanation  that  in  certain  cases  in  which  an  increased  charge  for  turbary  was  made 
after  a reduction  of  rent  by  the  Land  Commission,  there  was  no  intention  on  the  part 
of  witness  to  convey  the  impression  that  the  landlords  went  behind  the  back  of  the  Sub- 
Commission  and  recouped  themselves  after  a fair  rent  had  been  fixed,  Cunningham 

5084-5100.  5118-5132 Witness  is  not  aware  of  any  cases  in  which  landlords  have 

recouped  themselves  by  charges  on  turbary  after  they  have  had  the  rent  reduced  on  the 
holding,  MacAfee  5611-5613. 

Opinion  that  in  cases  where  the  tenant  is  prevented  from  coming  into  Court  by  fear 
of  losing  some  right  of  turbary,  grazing,  commonage,  or  seaweed,  the  Sub-Commission 
Court  should  have  the  power,  wherever  such  a right  existed  on  th$  estate,  of  securing  it 
as  appurtenant  to  the  holding,  MacAfee  5814-581 6 ; O’ Keeffe  6194-6195.  6547-6554. 

Explanation  in  regard  to  the  rights  of  turbary  that  witness  objects  to  the  proposal  to 
always  include  the  turbary  as  part  and  parcel  of  the  holding,  on  the  ground  that  it  is 
wrong  to  compel  anyone  to  part  with  property,  even  at  a fair  price,  Shaw  8966-8972. 
9 153-9 '■ ^5- 

Grounds  upon  which  the  Committee  conclude  that  when  the  turbary  is  outside  the 
ambit  of  the  holding,  the  Commissioners  should  have  power,  in  cases  where  the  tenant 
has  hitherto  been  allowed  to  cut  turf,  to  secure  the  right  to  the  tenant  on  such  terms  as 
they  may  think  fit,  Rep.  xxii. 


U. 

Ulster: 

Degree  of  difficulty  in  the  earlier  years  through  Sub-Commissioners  having  been  sent 
to  Ulster  who  were  not  conversant  with  the  local  custom;  this  does  not  now  apply, 

Fitzgerald  616-622 Presumption,  as  regards  improvements,  in  favour  of  the  tenant 

in  all  ea^es  under  the  Ulster  custom,  ib.  866.  1456-1458.  2003,  2004 Reference  to 

the  definition  of  the  Ulster  custom  by  Mr.  Blake  (chairman  of  the  county  of  Fermanagh)  ; 

five  leading  features  of  the  custom,  ib.  1245-1248 Definition  given  to  the  custom 

by  the  pre>ent  Master  of  the  Rolls  in  Ireland  ; several  essentials  according  to  this 
definition,  ib.  1248. 

Different  usages  on  different  estates  in  Ulster,  the  custom  not  being  universal  through- 
out the  province,  and  the  onus  of  proof  as  to  the  existence  of  the  custom  being  with  the 

tenant,  Bailey  1249,  1250 Several  advantages  of  Ulster  custom-holding  tenants 

under  the  Act  of  1881,  as  compared  with  other  tenants;  much  better  position  of  the 

former  class  as  regards  claims  for  improvements,  ib.  1251-1254 Exemption  of  tenants, 

holding  under  the  Ulster  custom,  from  the  obligations  under  the  Land  Act  as  to  selling 
to  the  landlords  at  the  true  value;  question  considered  hereon  as  to  the  expediency  of 
all  Irish  tenants  being  placed  upon  the  same  footing  in  regard  to  free  sale,  &c.,i5.  1428- 
M 55- 

Great  variation  in  the  Ulster  usages  in  different  districts,  it  being  necessary  to  prove 
their  existence  and  their  force  in  the  case  of  each  holding,  Bailey  1591-1600 — -Explana- 
tions with  fui tlier  reference  to  the  Ulster  custom,  and  the  different  conditions  and 
usages  which  exist  on  different  estates  on  the  question  of  free  sale,  &c.,  ib.  1780-1792 

Non-application  of  the  decision  in  the  case  of  Adams  v.  Dunseath  to  holdings  under 

the  Ulster  custom,  ib.  2837,  2838. 

Detailed  explanation  of  the  eff.  ct  of  the  Act  of  1870  as  regards  Ulster  usages  and 

the  rights  of  ordinary  tenants  in  respect  of  compensation,  FitzGibbon  2978-2992 

Explanation  that  the  Ulster  custom  did  not  apply  in  the  Judgment  in  Adams  r.  Dun- 
si  ath,  ib.  3493-34  91’- 

0.122.  5R  Advantage 
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Ulster — continued. 

Advantage  as  regards  improvements  and  facility  of  sale  of  those  tenants  , who  can 
prove  they  are  under  the  Ulster  custom,  witness  seeing  no  reason  for  this  distinction, 

Bayly  4058-406 6.  4272-4277.  4293,  4294 Full  knowledge  of  witness  and  other 

Sub-Commissioners  as  to  the  Ulster  custom,  ib.  4454-4461. 

Opinion  that  the  Ulster  custom  has  not  had  the  effect  of  lowering  rents,  Cunningham 
4633 — —Explanation  that  in  witness’  experience  the  Ulster-custom  tenant  has  to  prove 
his  improvements  like  any  other  tenant,  and  that  if  he  had  to  prove  the  custom  he  would 
have  a more  difficult  task  than  proving  the  improvements  themselves,  ib.  4688-4707. 
4779-4827. 

Obligation  of  the  tenants  to  prove  all  the  improvements  they  claim,  whether  in  Ulster 
or  not ; explanation  that  an  Ulster-custom  tenant  is  not  required  to  prove  the  erection  of 

buildings,  MacAfee  6762-5775 Belief  that  no  usage  corresponding  to  the  Ulster 

custom  exists  in  Leinster,  Munster,  and  Connaught,  O'Keeffe  6056-6062. 

Prejudicial  effect  on  the  incoming  tenants,  under  the  unrestricted  Ulster  custom,  of 
the  high  prices  they  pay  for  the  holdings,-  frequency  of  changes  of  tenancy  in  Ulster 

Doyle  7229-7237 Statement  as  to  witness  not  being  aware  of  any  tenant  haying  to 

prove  the  custom  in.  Ulster,  except  to  avoid  having  a specified  value  fixed,  26.7415, 

7416 Necessity  of  the  Ulster  tenants  proving  their  improvements;  explanation  that 

the  piesumption  of  improvements  in  favour  of  the  tenant  in  Ulster  only  refers  to  visible 
improvements,  ib.  7 4. 1 7 et  seq.  7460—7462. 

Much  higher  selling  value  of  tenancies  in  Ulster,  where  there  is  free  sale,  than  in  the 
other  provinces  where  the  right  of  pre-emption  prevails,  App.  722-725;  Rep.  xvi. 

Conclusion  of  the  Committee  that  as  regards  improvements  holdings  in  Ulster  should 

be  deemed  subject  to  the  Ulster  custom.  Re p.  xv Exemption  of  holdings  under  the 

Ulster  custom  from  the  provisions  as  to  the  sale  at  the  specified  value,  ib. Option 

exercised  by  the  Ulster  tenant  of  selling  his  holding  under  the  custom,  so  as  to  avoid  the 
exercise  of  a right  of  pre-emption  by  the  landlord,  ib. 

See  also  TENANT  RIGHT  AND  OCCUPATION  INTEREST. 


V. 

Valuers  and  Valuation  : 

] . Generally  as  to  the  Practice  in  connection  with  the  Sub- Commission 
Courts. 

2.  Explanations  respecting  the  Practice  in  connection  with  the  County  Courts. 

3.  Conclusions  of  the  Committee. 

1 . Getter  ally  as  to  the  Practice  in  connection  with  the  Sub-  Commission  Courts : 

Practice  as  to  re-valuation  by  two  appeal  valuers,  who  are,  as  a rule,  Sub-Commissioners, 
their  Report  and  field  book  being  before  the  Commissioners;  several  other  valuations 

also  before  the  latter,  Fitzgerald  105-108.  115-144.  153-I58.  161-172 Similar 

principles  observed  by  the  appeal  valuers  and  the  Sub-Commissioners  in  arriving  at  the 

annual  value,  ib.  574_577 Objectionable  practice  of  valuation  from  1881  to  1886,  ib. 

606-615 Circumstances  under  which  the  Report  of  one  appeal  valuer  may  be  adopted 

(without  an  appeal  being  heard)  over-ruling  the  judgment  ol  two  Sub-Cornmissioners,  $. 
623-626. 

Practice  of  the  Central  Commission  in  regard  to  sending  appeal  valuers  to  any  county 
without  consulting  them  in  the  matter,  Bailey  1851-1855. 

Approval  of  the  lule  being  made  compulsory  as  to  landlord  and  tenant  consenting 
that  the  fair  rent  shall  be  determined  by  a valuer  or  valuers  appointed  by  the  Land 
Commission ; frequent  ignorance  on  the  part  of  tenants  respecting  the  existing  rule, 

Bayly  3902-3920. Very  little  advantage  in  numerous  cases  from  the  hearing  before 

the  Sub-Commission  where  there  is  no  law  involved;  simple  procedure  desirable  to  be 
completed  before  the  valuer,  ib.  391 0-3920. 

Practice  of  witness  to  value  the  holding  as  it  stands  without  reference  to  any  latent 
qualities  in  the  soil  which  might  under  treatment  produce  an  increased  value, 

Cunningham  4511,  4512 Evidence  to  the  effect  that  witness  values  improvements  in 

exactly  the  same  way,  whether  he  is  acting  as  Appeal  Court  valuer  or  as  an  ordinary  lay 
Sub-Commissioner  ; details  as  to  his  modus  operandi,  his  action  being  quite  independent 
and  (ree,  ib.  4554  et  seq.  4840-4855.  4876-4891.  4906-4939.  4975-4992. 

Explanation  that  when  witness  has  drawn  up  his  Report  and  sent  it  to  the  Land 
Commissioners  he  has  no  further  communication  with  them;  return  of  his  Report  for 

further  particulars  in  one  instance  only,  Cunningham  4575-4578. Endeavour  of 

witness  to  make  due  allowance  for  the  time  of  year  at  which  he  sees  the  farms  when 
valuing  them,  ib.  4837-4839. 

Details 
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Valuers  and  Valuation — continued. 

1.  Generally  as  to  Practice  in  connection  with  Sub- Commission  Courts — continued. 

Details  as  to  themethod  pursued  by  witness  in  inspecting  and  valuing  farms  as  an 

Assistant-Con  missior.er  MacAfee  5362  et  seg.  55.0  etseq. Information  as  to  the 

way  in  which  witness  values  a holding,  the  value  of  the  tenant’s  occupation  right  not 
being  calculated  in  the  rent;  statement  hereon  that  when  two  lay  Sub-Commissioneis 
diflei  the  natter  is  settled  by  the  legal  Assistant-Commissioner,  O'Keeffe  6202-6220 
6247-6289.  6299-6309.  633 z etseq.',  6363-6381.  6488  et  seq. 

Reference  to  the  general  practice  of  tenants  and  landlords  in  employing  valuers  • 
necessity  for  exercising  an  independent  judgment  owing  to  such  valuers  being  influenced 

by  their  chente,Poberts  7 743775' • 7967~796o.  7985-7991- Suggestion  that  where 

the  valuation  of  the  Court  valuer  approaches  to  wiiliin  five  per  cent,  of  the  rents  fixed 
by  the  Assistant  Ccmmissioners  it  is  injudicious  to  make  any  difference,  ib.  7865-7867. 

Particulars  of  the  case  of  Mr.  Wilson  in  County  Antrim  in  which  a fair  rent  of  i2of* 
fixed  by  the  Sub-Cc  mmissioners  wasjr.creased  to  130/.  on  the  Report  of  a Court  valuer, 
(Mr.  Jephcott),  Greer  8723-8727. 

Impracticability  of  the  suggestion  that  there  should  be  distinct  rules  laying  down  a 

uniform  system  of  valuing  various  sorts  of  farms,  Garvey  12223-12226 Details  as  to 

witness’  procedure  in  valuing  a farm,  it  always  having  been  based  upon  the'  same 
principles  ; estimate  that  the  rent  ought  to  be  about  one-third  of  the  estimated  amount 
of  the  produce,  ib.  12589  et  seq. 

Form  of  particulars,  to  be  filled  up  in  valuers’  Report  as  to  fair  rent,  App.  668. 

Form  showing  the  particular  of  holding  taken  into  consideration  in  fixino-  the  judicial 
rent,  distinguishing  between  the  different  classes  of  grass  land  and  of  tillage,  App.  675, 

2.  Explanations  respecting  the  Practice  in  connection  with  the  County  Courts : 

List  of  County  Court  valuers  fixed  by  the  Commissioners  in  1887  with  the  sanction 

of  the  Lord  Lieutenant,  valuers  being  selected  from  this  list  by  the  County  Court 
Judges,  Fitzgerald  627-630.  J 

Practice  in  the  County  Court  presided  over  by  witness  for  the  valuer  to  make  his 
Report  before  the  hearing  of  a case ; the  Report  is  the  absolutely  unfettered  judgment  of 
the  valuer,  and  is  rarely  affected  by  subsequent  evidence  in  Court,  Shaw  8978-8986 

8991.  9085-9080.  c.133,  9134.  0174-9178.  9181-9185 Explanation  of  the  method 

followed  by  the  valuer  in  Kerry  in  fixing  a fair  rent;  belief  that  the  main  principle 
consideied  is  what  a solvent  tenant  would  be  willing  to  pay  from  year  to  vear  with  a 
liberal  allowance  for  tenant’s  impro’ 

9179,9180.  9231-9233.  9243-9247. 


be  willing  to  pay  from  year  to  year  with  a 
cents,  ib.  9004-9017.  9090-9092.  9139-9152. 

Grounds  for  objecting  to  the  payment  of  the  County  Court  valuer  by  fees,  Shaw 

9044-9048.  9060- Explanation  that  the  County  Court  valuers  are  selected  by  the 

Land  Commission,  and  may  be  changed  at  the  discretion  of  the  Judge,  ib.  9168-9173. 

Detailed  information  respecting  the  proceedings  taken  by  witness  as  County  Court 
valuer  in  making  a valuation ; the  values  of  each  field  are  scaled  roughly  on  the  spot 
and  credit  is  given  to  the  tenant  for  any  improvements  made  by  him,  Heard  9255-9257. 

9267-9575  9339  9340.  9738-9744.  9906-9910.  9905-9909.  9937-9939 Opinion 

that  two  valuers  should  be  sent  to  make  valuations,  ib.  9263-9266.  9312-9314.  9493. 

10043-10046' - Infrequency  of  cases  in  which  the  valuer  is  requested  by  the  Jud^e  to 

make  a re-valuation  ; instance  of  a boundary  case  in  which  witness  was  sent  backdiree 
times  to  value  the  property,  ib.  9306-931 1.  9945-9947.-— Statement  that  the  evidence 
taken  in  Court  rarely  alters  the  facts  brought  before  the  valuer  on  his  inspection  ib 
9245-9299-  9386-9388.  r 

Evidence  showing  that  there  is  usually  a great  difference  between  the  valuations  given 
by  the  landlords  and  the  tenant’s  valuers,  Heard  933 9" 9394-  9886-9888.  9960 
9901  ■ -Explanation  that  a tenant  generally  pays  a valuer  a guinea  per  day,  'and* 

that  a valuer  employed  by  a landlord  receives  three  guineas  daily,  ib.  9395-9403. 

Disapproval  of  moving  valuers  from  district  to  district,  ib.  g 508-9510 Explanation 

that  witness  is  paid  for  such  days  as  he  is  acting  as  valuer,  but  receives  no  permanent 
salaiy,  ri.  9513-9518.  9930-9936. 

Evidence  showing  that  many  of  the  rents  reduced  by  witness  were  the  old  competition 
rents  that  prevailed  before  1 lie  Act  of  1870,  Heard  9678-9689.  9704-9706.  9867-987- 
■ Explanation  that  witness  is  permilted  to  act  privately  as  vaiuer  in  addition  to  big 
County  Court  duties  at  Cork,  and  frequently  values  for  landlords  in  the  Sub-Commission 
Couit;  reference  to  an  instance  in  which  a rent  valued  by  witness  for  the  landlord  was 
reduced  by  from  5 to  ql  per  cent,  by  the  Sub-Commission  Court,  ib.  9876-9905  0062- 
9964.  9968-9974.  yy 

Question  as  to  the  effect  of  the  weather  on  a valuation  ; belief  that  it  might  influence 

an  inexpert  valuer,  but  that,  as  a rule,  extreme  weather  is  avoided,  Heard  9916-9921 

Explanation  that  the  time  taken  in  making  a valuation  depends  entirely  upon  the  class 
of  land  to  be  valued,  ib.  9922-9924. 

°‘122,  Statement 
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Valuers  and  Valua tio n— continued. 

2.  Explanations  respecting  the  Practice  in  connection  with  the  County  Courts — contd. 

Statement  that  witness,  as  County  Court  Judge,  leaves  his  valuers  perfectly  free  as  to 

the  method  by  which  they  arrive  at  their  valuation,  only  directing  them  to  make  the 
valuation  as  minute  as  possible,  Neligan  11456-1 1458.  11560  et  seq. 

3.  Conclusions  of  the  Committee  : 

Recommendation  that  in  any  case  in  which  the  parties  so  desire  a holding  should  be 
inspected  by  one  or  two  valuers,  in  advance  of  the  hearing  of  the  case  by  the  Sub-Com- 
mission, such  valuation,  if  accepted  by  the  parties,  to  be  fixed  as  the  fair  rent  for  the 

statutory  term.  Rep.  vi -If  either  party  declines  to  accept  the  valuation  the  case  would 

be  heard  by  the  Sub-Commission  in  the  ordinary  course,  and  such  hearing  would  serve 
as  an  appeal,  ib. 

Comment  by  the  Committee  upon  the  absence  of  any  fixed  principle  or  uniform  mode 
of  valuation.  Rep.  vii. 

See  also  APPEALS  AND  RE-HEARINGS.  BUILDINGS.  COSTS.  COUNTY 
Courts.  Deterioration  of  Holdings.  Drainage.  Fair  Rents. 
IMPROVEMENTS.  Inspection  of  Holdings.  PRICES.  Produce. 

Reclamation  of  Wasteland.  Specified  Value  and  True  Value. 
Statutory  Term.  Sub  - Commissions.  Tenant  Right  and 
Occupation  Interest.  Town  Parks.  Turbary.  Ulster. 

Voluntary  Arrangements  {Landlord  and  Tenant).  See  AGREEMENTS  AND  VOLUNTARY 

Arrangements. 

W. 

Water  Supply.  Statement,  that  it  is  the  practice  to  take  water  supply  into  account  in 
mak'ng  a valuation,  Heard  9984-9987. 

Watson  v.  Abercorn.  Evidence  showing  that  in  a recent  case,  Watsor.  v.  Abercorn,  the 
decision  of  the  Land  Commission  was  reversed,  and  agricultural  land  was  adjudged  to  be 

demesne,  FitzGibbon  3121-3125 Particulars  with  further  reference  to  the  case  of 

Watson  v.  Abercorn  ; unanimity  of  the  Judges  in  the  decision  arrived  at,  ib.  3166,  3167. 

Wheat.  Evidence  to  the  effect  that  the  value  of  the  land  in  Ireland  is  considerably  less 
now  that  wheat  has  practically  gone  out  of  cultivation;  slight  increase  in  the  value  due 
to  spade  cultivation,  O'Keeffe  5977“599 6396-6403. 

Willis,  Gilbert  de  K.  (Analysis  of  his  Evidence.)— Explanation  respecting  the  Return  of 
sales  of  tenant  rights  in  various  counties  of  Ireland,  handed  in  by  Mr.  Garvey;  this 
Return  does  not  represent  the  whole  of  the  sales  in  any  county,  13009-13017. 

Withdrawal  of  Applications  {Fair  Rents.)  Difficulty  in  stating  the  reasons  why  cases  are 
withdrawn  or  dismissed,  or  the  rental  represented  by  such  cases,  Fitzgerald  496-501 

Considerable  number  of  cases  withdrawn  by  the  tenants  for  various  causes,  such  as 

threats  of  eviciion,  fear  of  appeal,  & c.,  Bailey  1390-1394. See  also  FAIR  RENTS. 


Y. 

Yearly  Tenancies.  Evidence  respecting  the  effect  of  the  Act  of  1881  on  tenancies  from  year 
to  year  ; belief  that  such  tenants  are  entitled  to  surrender  their  holdings,  FitzGibbon 

3000-3002 Exceptional  cases  as  to  the  conditions  of  leases  which  are  applicable  to 

constitute  a tenancy  from  year  to  year;  examples  quoted  in  the  ca<es  of  Barton  v. 
Atkinson  and  Bolton  v.  Barry,  ib.  3460-3469 Belief  that  the  question  of  “ lease- 

holder,” 01  “ tenant  from  year  to  year,”  is  now  immaterial,  ib.  3472-3475. 
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